
UvA-DARE is a service provided by the library of the University of Amsterdam (https://dare.uva.nl)

UvA-DARE (Digital Academic Repository)

The model of principles. The quest for rationality in the implemantation of
conflicting principles.

Burg, H.J.M.

Publication date
2000
Document Version
Final published version

Link to publication

Citation for published version (APA):
Burg, H. J. M. (2000). The model of principles. The quest for rationality in the implemantation
of conflicting principles. [Thesis, fully internal, Universiteit van Amsterdam]. Eigen uitgave.

General rights
It is not permitted to download or to forward/distribute the text or part of it without the consent of the author(s)
and/or copyright holder(s), other than for strictly personal, individual use, unless the work is under an open
content license (like Creative Commons).

Disclaimer/Complaints regulations
If you believe that digital publication of certain material infringes any of your rights or (privacy) interests, please
let the Library know, stating your reasons. In case of a legitimate complaint, the Library will make the material
inaccessible and/or remove it from the website. Please Ask the Library: https://uba.uva.nl/en/contact, or a letter
to: Library of the University of Amsterdam, Secretariat, Singel 425, 1012 WP Amsterdam, The Netherlands. You
will be contacted as soon as possible.

Download date:24 May 2023

https://dare.uva.nl/personal/pure/en/publications/the-model-of-principles-the-quest-for-rationality-in-the-implemantation-of-conflicting-principles(ddab79e8-1579-4335-9d71-b690eb399d6f).html


Edwigee Burg 

THEE MODEL 
OFF PRINCIPLE S 

TheThe quest far rationality in the 
implementationimplementation of conflicting principles 

W W 
JNIVERSITEITT VAN AMSTERDAM 
FACULTEITT DER RECHTSGELEERDHEID 



Thee Model of Principles 





Thee Model of Principles 

Thee quest for  rationalit y 

inn the implementation of conflicting principles 

Academischh Proefschrift 

terr  verkrijgin g van de graad van doctor 
aann de Universiteit van Amsterdam 
opp gezag van de Rector  Magnificus 

prof.. dr  J.J.M. Franse 
tenn overstaan van een door  het college voor  promoties ingestelde 

commissie,, in het openbaar  te verdedigen in de Aula der  Universiteit 
opp donderdag 29 juni 2000, te 14.00 uur 

door r 

Hedwigg Johanna Maria Burg 

geborenn te Sittard 



Prof.. mr  PW. Brouwer 

Promotiecommissie: : 

Promotor: : 

Overigee leden: Drr  J.C. Hage 
Prof.. dr  D. Lyons 
Prof.. mr  C.W. Mari s 
Drr  JA. Pontier 
Drr  E. Poortinga 
Prof.. mr  A. Soeteman 

Faculteit: : Faculteitt  der  Rechtsgeleerdheid 



Acknowledgments s 

AA number  of people have provided help and support in the writin g of this 
Ph.D.. dissertation. 

Firstt  and foremost, I am greatly indebted to my dissertation advisor, 
Professorr  Bob Brouwer  of the Department of Jurisprudence at the Faculty of 
Laww at the University of Amsterdam. Bob has been an excellent mentor 
duringg the years I worked on this study. His questions and comments on my 
draftss were invariably perspicacious, yet were always presented in a gentle 
manner,, thereby providing just the right  mix of guidance, criticism and 
encouragement.. Bob's support has been invaluable, and the final product has 
beenn improved substantially as a result of his numerous incisive questions 
andd helpful suggestions. 

II  had the good fortune to be awarded a fellowship at Harvard Law 
Schooll  in 1995. The time spent at Harvard has greatly contributed to the 
developmentt  of some of the ideas articulated in this study. Professor  Lewis 
Sargentich'ss course Legal Ideals' proved especially helpful in stimulating my 
thinkin gg on a number  of issues. Several of the insights in chapter  1 and 2 are 
derivedd from these lectures. I was also able to discuss ideas with Professor 
Sargentichh during the earlier  stages of writin g this thesis. 

Att  a later  stage, I was fortunate to meet Professor  David Lyons and to 
havee the opportunity to attend his seminar  on legal interpretation at Boston 
University.. David graciously read an earlier  version of chapter  1, as well as 
ann earlier, concise version of chapters 4 and 5. He provided useful comments 
onn all three chapters. 

Joshuaa Cohen has spent many hours helping me formulate my 
thoughts.. I am very grateful for  his help in this respect as well as for  his 
supportt  in countless other  ways. My children, Daniel and Lisa, contributed in 
theirr  very own way by making sure I maintained a balanced perspective of 
lif ee through it all. 





Tablee of Contents 

Introductio nn * 

Chapterr  1 The model of principles as the determinant of law; Dworkin' s 
theoryy of legal interpretation 

1.. Introduction 8 

2.. Dworkin's model of principles from a bird's eye view 9 

2.11 The technique of reasoning implied by the model of principles 10 
2.1.11 The pre-interpretive stage: identifying the positive law 11 
2.1.22 The interpretive stage: identifying the principle-based 

theoryy presupposed by the positive law 11 
2.1.33 The reforming stage: adjusting the positive law 17 
2.1.44 Summarizing the three stages 19 

2.22 The scope of the model of principles: when is it to be applied? 21 
2.33 A word about the ideal underlying the model of principles: 

Dworkin'ss notion of integrity 22 

3.. From the model of purposes to the model of principles 23 

3.11 The predecessor of the model of principles: the model of 
purposivee interpretation 24 

3.22 The model of principles as an extension of the model of 
purposess 32 
3.2.11 The model of principles' deep and broad approach at 

workk 32 
3.2.22 The model of principles encompassing the smaller-scale 

modell  of purposive interpretation 36 
3.2.33 The model ofprinciples at work behind easy cases 38 

4.. The model ofprinciples and judicial constraints in the reforming stage 40 

5.. Concluding remarks 45 

Chapterr  2 Taking a more critical look at the workings of the model of 
principles s 

1.. Introduction 46 



2.. Towards a more realistic picture of the model of principles: introducing 
'hardd cases within the model of principles' 47 

2.11 Defining clear cases and hard cases 47 
2.22 Clear and hard cases within the model of principles 49 

3.. What to do with hard cases within the model of principles? 53 

3.11 How to decide hard cases within the model of principles 53 
3.22 How to characterize decisions in hard cases: Dworkin's 'one right 

answerr thesis' versus the 'no right answer thesis' 55 

4.. A threat to the model off  principles: conflicting principles 58 

4.11 The problem of conflicting principles 58 
4.22 Two views of the nature of the problem 62 

4.2.11 The Critical Legal Studies movement's view 62 
4.2.22 The Dworkinian view 67 

4.33 The beginning of an answer: Dworkin's notion of integrity in the 
contextt of conflicting principles 70 

5.. Concluding remarks 73 

Chapterr  3 Taking a closer  look at principles; An examination of 
Dworkin' ss rule-principl e distinction 

1.. Introduction 76 

2.. The basic structure of rules and principles: the components 'scope' 
andd 'legal consequence' 77 

3.. Presenting Dworkin's distinction between rules and principles 78 

3.11 The mode of operation of rules and principles: 'if valid and if 
applicable,, apply' versus 'if valid and if applicable, take into 
account'' 79 

3.22 Non-acceptance of conflicting rules, acceptance of conflicting 
principless 81 

3.33 Resolving conflict between rules and between principles: 
validityy versus weight 82 

3.44 Reaction to a conflict with another one of their kind: rules 
reform,, principles stay pure 85 



4.. Qualifying Dworkin's picture of principles 86 

4.11 About compatible and incompatible principles 87 
4.22 About complex and simple contexts 88 

5.. Extending Dworkin * s picture o f rules 90 

5.11 A challenge: all-or-nothing rules have no place within the 
modell  of principles 90 

5.22 Possible solutions 92 
5.2.11 Distinguishing the conventional linguistic meaning 

ofarulefromm 'the real rule' 92 
5.2.22 Distinguishing two concepts of validity: 'rules belonging 

too the positive law* and 'rules belonging to the real law* 93 
5.33 Dworkin's picture of rules: not incorrect, but incomplete 95 
5.44 A minor qualification: rules do not always reshape 96 

6.. To a deeper level: principles as ideal ought statements, rules as real 
oughtt statements 98 

6.11 Legal principles as ideals 98 
6.22 The function of ideals 101 
6.33 Rules: implementing principles in view of the complexities 

off  reality 103 

7.. Two points of criticism concerning Dworkin's elaboration of the 
rule-principlee distinction 105 

7.11 Open norms: neither rules nor principles 105 
7.22 About absolute principles 107 

8.. Concluding remarks 109 

Chapterr  4 Laying the groundwork for  a notion of rationalit y in the 
applicationn of principles 

1.. Introduction I l l 

2.. Back to the problem of the weak structure of the principle-based 
theoryy I l l 

3.. Searching for rationality in the wrong places 114 



3.11 Looking in the wrong direction: a single underlying meta-
principlee as a common denominator 114 

3.22 A word about the notion of (in)commensurability 116 
3.33 Another cul-de-sac: consistency presupposing a universal, 

situation-independentt ordering of principles 119 

4.. Expanding the picture of principles: introducing two properties of 
principless 122 

4.11 A principle's capacity to rank different situations according to 
thee degree of the principle's involvement 123 
4.1.11 Describing the notion 123 
4.1.22 The ranking of situations with respect to two competing 

principless 126 
4.22 A principle's capacity to rank decisions that are possible in a 

givenn situation according to the degree to which they realize the 
principlee 129 
4.2.11 Describing the notion 129 
4.2.22 The possibility of blending competing principles 132 
4.2.33 The ranking of decisions with respect to two competing 

principless 134 

5.. Concluding remarks 136 

Chapterr  5 The requirements of rationalit y in the implementation of 
competingg principles 

1.. Introduction 138 

2.. Rationality in simple contexts versus rationality in complex contexts 139 

3.. The three requirements of rationality in the implementation of 
competingg principles 141 

3.11 The requirement of optimization 141 
3.22 The requirement of consistency 151 

3.2.11 Treating like cases alike; reasoning by analogy 152 
3.2.22 Treating cases that are unalike in a way which agrees 

withh their unalikeness; a fortiori reasoning 158 
3.33 The prohibition of disproportionality 165 

4.. The three requirements in contexts with more than two competing 
principless 169 



5.. Three distinctly different standards reducing indeterminacy 
underr principles 170 

6.. Assumptions about the world: about truth and consistency 172 

7.. Concluding remarks 176 

Epiloguee 178 

Samenvattingg 181 

Referencess 186 





Introductio n n 

1.. Object of this study 

Thiss study investigates the theory of legal interpretation which is called 'the 
modell  of principles'. This model attributes a pivotal role to the principles (that 
is,, the justifying reasons) underlying explicit legal provisions and court 
decisions.. This role consists in the fact that the meaning of these provisions 
andd decisions is determined by reading them in light of the principles 
underlyingg them. Within the Anglo-American world, Ronald Dworkin is the 
mainn proponent of this theory of legal interpretation. He claims that it 
providess a good description of how judges and lawyers actually reason and 
thatt at the same time it is a normatively attractive way to determine what the 
laww implies. 

Inn this study, I will not investigate to what extent the model of 
principless captures what actually happens in the world of legal reasoning, nor 
willl  I take a position as to whether it is appealing in a normative sense. 
Instead,, the focus is on the mechanics of this theory of legal interpretation. I 
concentratee on the workings of the model because questions concerning its 
descriptivee and normative power can only properly be evaluated once one has 
aa thorough understanding of the model's mechanics. In this area there is, I 
believe,, room for improvement. Though analysis of the content of the model 
off  principles should precede any attempt to answer questions concerning the 
model'ss descriptive or normative power, I obviously do think that the model 
doess at least have some descriptive and normative qualities. I would not see 
muchh point in analyzing the workings of the model if I thought otherwise. 

II  hope to contribute to a better understanding of the mechanics of the 
modell  of principles in two ways. First of all I have attempted to present the 
existingg descriptions of the model in a concise, systematic manner - borrowing 
heavilyy from existing material and at times re-arranging and supplementing it. 
Myy intention has been to offer a presentation of the model which clearly 
bringss out its essential features. Secondly, I examine in more detail and try to 
contributee to a solution of an important problem that exists within the model 
off  principles: the problem of conflicting principles. As was said before, the 
modell  of principles assigns a pivotal role to legal principles in determining 
whatt the law has to say. However, there has been a great deal of discussion 
aboutt whether principles can indeed have guiding capacity in the decision-
makingg process, or whether their function can be no more than a heuristic 
device.. One of the main problems brought forward in this respect is the 
problemm of conflicting principles. This refers to the fact that when one moves 
too the level of principles, in many cases conflicting principles will appear to 
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apply,, each pulling in different directions - for  example: 'freedom of 
expression''  conflicts with 'protection of privacy', 'law enforcement' with 'the 
protectionn of a person's right to be secure in his person', and 'freedom of 
contract''  with 'the protection of the weaker  contract party' . Though 
conflictingg principles may be helpful in stating what at a deep level is really at 
stake,, it is not at all clear  how they can provide guidance to the decision-
maker.. In this study I set out on a quest for  standards of rationalit y that can 
providee guidance in the application of conflicting principles. I identify and 
analyzee several such standards. With this, I hope to buttress the model of 
principles. . 

Lett  us briefly take a closer  look at the problem of conflicting 
principles,, which will pre-occupy us for  the major  part of the study. Consider 
aa case where someone requests that a television broadcast in which he appears 
andd which will be broadcast in a few weeks' time, be banned. He grounds this 
requestt  on the principl e 'protection of privacy'. The television broadcasting 
companyy claims that it should be allowed to broadcast this material on the 
groundss of the principl e 'freedom of expression'. The judge could decide to 
alloww the broadcast or  to ban it. The first  decision would fully implement the 
principl ee of freedom of expression, while the second decision would fully 
implementt  the principl e of privacy. Alternatively, the judge could decide that 
broadcastt  be allowed under  the stipulation that the person concerned be made 
unrecognizablee and have his name not mentioned in the broadcast. This 
decisionn would protect the person's privacy to some degree, while at the same 
timee realizing freedom of expression to some extent. How is a judge to decide 
whichh of these possible ways of resolving the conflict between the two 
principless should be selected? 

Onee could decide the matter  by drawing straws, but such a random 
methodd is clearly not acceptable in the area of law: we expect judges to 
providee reasons for  their  decisions. Alternatively, one could suggest that the 
followingg standard be followed to resolve the problem of conflicting 
principles::  in selecting one of the options, each decision-maker  should follow 
thosee reasons which he thinks are the best. Reasonable people who follow this 
directivee may in many cases disagree as to which reasons are the best, thus 
leadingg different people to select a different answer. This standard does not 
providee the kind of guidance this study is looking for. In this study, the search 
iss on for  a specific kind of standard, namely for  so-called 'standards of 
rationality' .. These are standards that can provide compelling arguments for 
rejectingg a particular  option as being wrong or  for  accepting an option as the 
onee correct answer. Compelling arguments are arguments that reasonable 
peoplee will agree to upon reflection. 

II  would like to make a brief comment on the style in which this study 
hass been written. My intention, both in describing the model of principles and 
inn analyzing the problem of conflicting principles, has been to present what I 
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vieww as the essence with respect to both issues. As a consequence, the style in 
whichh this study has been written is concise as it presents and analyzes issues 
inn a concentrated form. I have refrained from delving into side issues as this 
wouldd have detracted from a clear presentation of the essence. I have also 
omittedd extensive referencing which would have contrasted the positions in 
thiss study with those of others. Of course, I have tried to give credit where 
creditt is due by making appropriate references. 

Att this point, it is important to briefly mention the role of Ronald 
Dworkin'ss work in this study. Dworkin has been a major proponent of the 
modell  of principles and his contribution to its development has been 
substantial.. The basic structure of the model of principles as described in this 
studyy is to a large extent based upon his work. In this sense he has been a very 
importantt source of inspiration. The study is not, however, about Dworkin. 
Myy intention was to present the main features of the model of principles itself, 
andd in doing so I have at several points deviated from Dworkin's 
interpretationn of the model and from the terminology he uses. In line with the 
aimm and style of the study, I have not been exhaustive in indicating exactly in 
whichh respects I follow or deviate from his presentation. As concerns the 
secondd main issue of this study, the development of standards of rationality in 
thee implementation of conflicting principles, this is not a topic that Dworkin 
devotess much attention to. This part of the study is meant to supplement his 
analysis. . 

2.. Lay out by chapters 

Chapterr 1 presents an overview of the model of principles. First of all it 
delineatess the technique of reasoning implied by the model. Dworkin's 
subdivisionn of the reasoning process in three stages provides a useful way to 
structuree this process. In the pre-interpretive stage, the positive law is 
identified.. The positive law is the law as it presents itself at a first glance: as a 
largee number of statutory provisions and court decisions, read according to 
theirr conventional linguistic meaning. In the next stage, the interpretive stage, 
thee so-called 'principle-based theory' that is implicit in the positive law is 
constructed.. This theory consists of the principles that are able to justify most 
off  the positive law, as well as of the rules and decisions for particular cases 
thatt follow from these principles. Finally, in the reforming stage, the positive 
laww is adjusted, if needed and as far as possible, so as to bring it in line with 
thee law's principle-based theory. 

Chapterr 1 also investigates the claim that the legal principles 
belongingg to the principle-based theory control, in a deep sense, what the law 
hass to say all the time, in every type of case. The role of principles is visible in 
aa direct manner in those cases where one has to activate the model of 
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principless in order  to find out what the answer  is to the question of law. The 
claimm also implies that the principles of the principle-based theory determine 
whatt  the law has to say in so-called easy cases, where it is immediately 
obviouss what the law implies. Here the principles govern behind the scenes, as 
thee invisible hand. In those cases where it appears (in the reforming stage) that 
thee positive law may not be judiciall y corrected so as to bring it in line with 
thee principle-based theory, the principles of the theory rule as well, albeit in a 
different,, much more modest way: they exercise a so-called 'dampening 
function' .. This implies that, even though the principles are made to retreat into 
thee background, they come forward whenever  the slightest chance presents 
itself;;  they will then limi t the effect of the deviant element of the positive law 
ass much as possible. 

Bothh the technique of reasoning implied by the model of principles 
andd the claim that the principles belonging to the principle-based theory 
governn all the time, are not merely described in a straightforwar d manner. 
Theyy are also put in an evolutionary perspective by an examination of the 
small-scalee predecessor  of the model of principles: the theory of purposive 
interpretation.. This theory has in common with the model of principles the 
basicc ideas that provisions are read in light of their  underlying justifyin g 
rationaless and that this is so in all cases. However, the approach of the theory 
off  purposive interpretation is 'narrow and shallow': it takes the section of the 
positivee law that is immediately relevant to the issue at hand, and reads it in 
lightt  of the justifyin g reasons (which are called purposes) immediately 
underlyingg it. The model of principles expands on this idea by taking a 'broad 
andd deep' look at the law: any element of the positive law is interpreted by 
alsoo having in mind the general justifyin g reasons (the general principles) 
underlyingg the law as a whole. 

Chapterr  1 contains a benign picture of the workings of the model of 
principles::  in all the cases that are described, the model functions in such a 
wayy that there appears to be one unequivocal answer  to the question what the 
principle-basedd theory implies for  the case at hand. These are clear  cases, 
meaningg that there is one correct answer  to the question of law; the arguments 
inn support of this answer  are compelling in the sense that reasonable people, 
whoo reason within the confines of the model of principles, would all agree. 
However,, these cases do not comprise the full spectrum of cases that may 
arise.. In chapter  2 a dose of realism is added to the description of the model of 
principless by introducing hard cases. These are cases in which, instead of 
theree being compelling arguments for  one unique answer, reasonable 
argumentss can be made for  several answers to the question of law; each of 
thesee answers is defensible. Chapter  2 briefly describes several types of hard 
casess that can present themselves within the model of principles, each having 
theirr  roots in a different kind of problem that may arise within this model. 
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II  then focus on one of these types of hard cases, namely the ones that 
aree caused by the problem of conflicting principles. The second part of 
chapterr  2 considers a discussion about the nature of conflict between 
principless in the area of law. Members of the so-called Critical Legal Studies 
(CLS)) movement contend that the positive law is, generally speaking, an 
expressionn of conflicting, irreconcilable ideologies. Most cases of conflicting 
principless are a reflection of this: these principles will typically belong to 
irreconcilablee principle-based theories which each have a significant foothold 
inn the positive law. Dworkin on the other  hand posits that the exact same 
principless that the CLS movement considers irreconcilable, are in fact 
compatible;;  this means that they can quite comfortably live together  within 
onee and the same principle-based theory. I use Duncan Kennedy's analysis of 
thee area of private law to demonstrate this difference. Kennedy, who is one of 
thee main figures in the CLS movement, posits that the positive law in the area 
off  private law is to a large extent an expression of two general master 
principles,, 'individualism* and 'altruism' . In many cases, these principles pull 
inn opposite directions. According to Kennedy, these master  principles are 
fundamentallyy irreconcilable, meaning that there are no standards that can 
prescribee how a conflict between them should be resolved - the principles 
belongg to two contradictory principle-based theories. Dworkin, on the other 
hand,, considers these exact same principles compatible. He accommodates 
'altruism ''  and 'individualism ' in one and the same principle-based theory. 
Dworkinn thereby leaves the possibility open that there may be standards that 
cann provide compelling arguments for  selecting a particular  way of resolving 
thee conflict between the principles (or  for  rulin g out a number  of possible 
wayss of resolving it). Given that Dworkin' s interpretation is not implausible, 
andd given the task undertaken in this study (the identification of standards of 
rationalit yy in the application of conflicting principle), I adopt Dworkin' s view 
off  matters. 

Beforee directly addressing the issue of whether  there are standards 
whichh can provide guidance in the implementation of conflicting principles, 
chapterr  3 takes a closer  look at what kind of entities principles are. The main 
characteristicss of principles are brought out most clearly by contrasting them 
withh rules. The rule-principl e distinction is made in various ways, but in this 
chapterr  I will investigate the distinction as it is made by Dworkin. This 
distinctionn focuses on the fact that rules and principles differ  in their  mode of 
application.. Rules function in a so-called 'all-or-nothing ' manner, meaning 
thatt  whenever  one accepts a rule as a guiding standard and a fact situation 
fallss within the scope of the rule, its legal consequences automatically follow. 
Thiss is different in case of principles: if a situation falls within the scope of a 
principle,, its consequences are not automatically implemented. An 
investigationn of this distinction offers insights into rules and principles that 
contributee to a better  understanding of the model of principles. 
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Thee investigation of the rule-principl e distinction in chapter  3 starts 
withh Dworkin' s description, but it goes well beyond that. I elaborate on it and 
makee some adjustments to it. In addition, more depth is added to the 
distinctionn by pointing out that the different way in which rules and principles 
operate,, and the various other  differences related to this, are derivable from 
thee fact that principles are 'ideal ought statements' while rules are 'real ought 
statements'.. Principles are ideals, which means that they are pure statements 
off  something good to be promoted or  protected. It lies in the nature of ideals 
thatt  they often cannot be realized in the real world to the extent that one could 
envisionn in an ideal world, and that they frequently conflict with one another. 
Ruless on the other  hand, being real ought statements, are intended to 
incorporatee the complexities of reality. I will argue that the rule-principl e 
distinctionn as described in this chapter  fits perfectly into the description of the 
modell  of principles given earlier  in the study. It also explains why the 
phenomenonn of conflicting principles is quite common. 

Inn chapter  4, a beginning is made with the search for  an answer  to the 
problemm of conflicting principles. First of all, some ground is cleared by 
discussingg and rejecting two options which would have allowed for  a 
relativelyy simple solution of our  problem. The notion is discarded that the 
principle-basedd theory has one single meta-principle (such as the principl e of 
utility )) at the top, which tells us how to weigh conflicting principles. Also the 
notionn is rejected that the principle-based theory has a pluralit y of principles at 
thee top which are ordered in a lexicographical, situation-independent manner. 
Wee now have a clearer  view of what our  task is, and it appears to be quite a 
difficul tt  one: we have to find standards of rationalit y that can accommodate 
thee fact that the weighing of principles is situation-dependent. 

AA new start is made by developing two properties of principles. 
Principless (just like rules) consist of two components: (i) a scope, which 
encompassess the fact situations the principl e applies to, and (ii) a legal 
consequence,, which indicates what legally follows and which, consequently, 
indicatess which decision the norm points to. The first  property concerns the 
firstt  component. It is based on the fact that a principl e can do more than 
indicatee whether  it is involved in a given fact situation or  not: a principl e has 
'thee capacity to rank different situations according to the degree of 
involvementt  of the principle' . For  example, the principl e of privacy is 
infringedd upon both in case of police search of houses and in the search of 
vehicles.. However, the principl e is, as a general rule, more involved in the 
firstt  case than in the second as houses are normally used as homes while 
vehicless are not. The second property relates to the legal consequence 
component.. It is based on the fact that a principl e can do more than indicate 
whetherr  the different decisions that can be taken in a given situation 
implementt  the principl e or  not. A principl e can provide a more sophisticated 
imagee of the range of possible decisions: a principl e has 'the capacity to rank 
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alternativee decisions that can be taken in a particular  fact situation according 
too the degree to which they realize the principle' . For  example, a regulation 
thatt  sets the speed limit on highways at 55 mph realizes more of the principl e 
'safetyy on the road' than a speed limi t of 65 mph. 

Chapterr  5 describes three standards of rationalit y in the 
implementationn of conflicting principles: (i) the requirement of optimization, 
(ii )) the requirement of consistency, and (iii ) the prohibitio n of 
disproportionality .. In analyzing these requirements, the two properties of 
principless developed in chapter  4 are used. The optimization requirement 
referss to what is also known as 'Pareto optimality' . It implies that in choosing 
betweenn alternative decisions that are possible in a given situation, one should 
choosee an optimal and not a non-optimal decision. A decision is non-optimal 
wheneverr  it is possible to choose another  alternative that realizes more of at 
leastt  one principl e without realizing less of any other  principle. A decision is 
optimall  if no such alternative is available. The requirement of consistency 
impliess that principles need to be applied throughout the system in a 
consistentt  manner. This means that cases that are alike from the perspective of 
thee system's principles should be treated alike, and that cases that are unalike 
fromfrom  the point of view of these principles should be treated in accordance with 
theirr  unalikeness. The prohibitio n of disproportionalit y implies that in any 
situation,, the price, in terms of the non-realization of some principled), to be 
paidd for  a gain in terms of the realization of one or  more conflicting 
principles,, should not be out of any reasonable proportion. 

Thee three requirements each make their  own, distinctly different 
contributionn to reducing the indeterminacy under  conflicting principles. They 
aree like three different filter s through which all decisions that are possible in a 
givenn fact situation should be passed. Sometimes one single decision will 
remainn at the end of this filtering  process; this is then the one correct answer 
too the question of how the conflict between the principles should be resolved. 
Att  other  times a number  of decisions survives; these decisions are all 
defensible.. Even though the three standards are distinctly different as far  as 
theirr  content is concerned, the way in which they limi t the indeterminacy 
underr  conflicting principles can be demonstrated in terms of a common 
device.. Limitin g the analysis to two competing principles, Px and Py, I use a 
two-dimensionall  diagram on which the following can be depicted: the axes 
representt  the degree of realization of principl e Px and Py, and all decisions 
thatt  are possible in a given situation of fact can be positioned on the diagram 
accordingg to the degree to which they realize the two principles. I show how 
eachh of the requirements rules out sections of the diagram, thereby eliminating 
possiblee decisions that are situatedd in the excluded sections. 
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Chapterr  1 

Thee model of principles as the determinant of law; 
Dworkin' ss theory of legal interpretation 

1.. Introductio n 

Thiss chapter describes the theory of legal interpretation which is known as 'the 
modell  of principles'. This model contends that the principles underlying the 
positivee law do and should play a pivotal role in legal interpretation: in order to 
determinee what the law really implies, the positive law needs to be read in light 
off  its underlying principles. In presenting the model of principles, I will in 
essencee follow Dworkin's description of this theory of law, which he himself 
actuallyy refers to by a different term, namely 'law as integrity'. It is important to 
pointt out that, though I focus on Dworkin, he is by no means the only proponent 
off  the model of principles.11 follow Dworkin's lead because he has presented 
thiss theory of legal interpretation in great detail. 

First,, in section 2, an abstract, succinct overview of the model of 
principless will be presented. Section 2.1 analyzes the technique of reasoning 
impliedd by this theory of legal interpretation. Section 2.2 investigates the claim 
regardingg the scope of the model, implying that the principles underlying the 
positivee law determine what the law implies in all cases - not just in cases 
wheree it is not immediately clear what the law implies, but also in cases where 
itt is immediately evident what the law has to say. Finally, in section 2.3, the 
ideall  underlying the model of principles will briefly be considered. 

Too get outside of the Anglo-American field, there are continental-European 
theoristss who, in Dworkinian fashion, maintain that legal principles should be the 
mainn factor guiding the interpretation of law and who stress the idea of 
'consistencyy in the implementation of principles'. See for instance the German 
legall  theorist Canaris and his notion of 'wertungsmaBige Folgerichtigkeit'; C.-W. 
Canaris,, Systemdenken und Systembegriff in der Jurisprudenz: entwickelt am 
BeispielBeispiel des Deutsche» Privatrechts, Duncker & Humblot, Berlin, 1969. See also 
thee description of the role of legal principles by the Dutch legal theorist Paul 
Scholten;; P. Scholten, Rechtsbeginselen, Mededeelingen der Nederlandsche 
Akademiee van Wetenschappen, Afdeeling Letterkunde, Deel 80, Serie B, No. 6, 
N.V.. Noord-Hollandsche Uitgevers Maatschappij, Amsterdam, 1941. 
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Inn section 3, the abstract, condensed picture of the model of principles 
wil ll  be filled out. This is done not just by adducing examples which illustrate 
howw the model works. A good way to deepen our understanding of the model of 
principless is to first examine its small-scale predecessor: the model of purposive 
interpretation.. This is undertaken in section 3.1. The theory of purposive 
interpretationn has in common with the model of principles the basic ideas that 
legall  provisions should be read in light of their underlying justifying rationales 
and,, secondly, that these justifying reasons should be understood to govern 
whatt the law really has to say in all cases, all the time. However, it is more 
limitedd in that in determining what the law has to say about a case, a judge is 
supposedd to identify the most locally applicable statute and to read it in light of 
thee justifying rationale (the purpose) immediately underlying it. As will be 
describedd in section 3.2, the model of principles expands on this idea by 
stipulatingg that one should not limit one's view to the point underlying the most 
locallyy applicable provision. Instead, a judge should at all times keep in mind 
thee general justifying reasons underlying the positive law as a whole and ask 
whetherr any of these general principles suggests a modification or extension of 
thee most locally applicable statute. 

Finally,, in section 4,1 will briefly explore the question to what extent a 
judgee may correct and extend the positive law in the name of what is required 
byy the principles implicit in it. Various positions are sketched which each set 
differentt limits as to what extent the positive law may be judicially corrected. 

2.. Dworkin' s model of principles from a bird's eye view 

Thee following analysis of the model of principles draws heavily from 
Dworkin'ss descriptions of the model as they can be found in his article 'Hard 
Cases'22 and his book 'Law's Empire'3. It should be noted though, that I will not 
alwayss follow Dworkin's terminology, nor will I, to the extent that the 
terminologyy is his, always use the terminology used in his latest writings (his 
terminologyy has shifted over time). I have tried to remain faithful to what I saw 
ass the essence of his theory and I have used terminology in a way which I 
thoughtt most helpful in clarifying this essence. 

22 Ronald Dworkin, Hard Cases, Harvard Law Review, vol. 88, 1975, pp. 1057-
1109;; later on published as chapter 4, also entitled 'Hard Cases', in Ronald 
Dworkin,, Taking Rights Seriously, Harvard University Press, Cambridge, 
Massachusetts,, 1977. 

33 Ronald Dworkin, Law's Empire, Harvard University Press, Cambridge, 
Massachusetts,, 1986. 
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2.11 The technique of reasoning implied by the model of principles 

Thee Dworkinian model of judicial interpretation of law employs two concep-
tionss of law: the positive law and the real law. The positive law, which is also 
referredd to as the settled law, consists of the constitutional provisions, the 
statutess and the judicial decisions of the legal community. Within Dworkin's 
theory,, this positive law forms only the starting point in the process of 
uncoveringg the real law. It has the status of raw material that has to be 
subjectedd to quite an elaborate process before it is transformed into the end-
product:: the real law. First of all, we have to identify the set of justifying 
reasonss - that is, the set of principles - that together provide the best justification 
forr the legal provisions and court decisions belonging to the positive law, as 
welll  as the rules and decisions that follow from these principles. In other words, 
wee have to identify what in this study will be called the principle-based theory 
presupposedd by the positive law. Within the overall process, ultimately leading 
too the real law, this principle-based theory has the status of an intermediate 
product.product. Although a lot of work has already been done by this time, the theory 
needss to be subjected to one more operation before we reach the end-result: the 
consequencess of the principle-based theory for the positive law have to be 
implemented.. This may in some cases lead to a reformulation of statutory 
provisionss or an overruling of court decisions. Also, in this stage, new rules 
mayy be added to the settled law. After these adjustments, the end product 
results:: the real law4. It is important to understand that this theory of law 
contendss that by adjusting the positive law in this manner, the judge merely 
explicatess the full implications of the morality presupposed by the positive law; 
shee thereby merely makes explicit what the law really was all along: she has 
implementedd the real law. 

Lett us examine the various steps in this process more closely. Here, 
Dworkin'ss dissection of the reasoning process in three separate stages - (1) the 
pre-interpretivee stage, (2) the interpretive stage, and (3) the post-interpretive or 
reformingg stage - is helpful.5 

44 I use the term 'real law' only to indicate that this is the end result of the 
reasoningg process implied by the model of principles, in contrast to the 'positive 
law'' which has provisional status only. The term 'real law' in no way implies any 
formm of realism. 

55 For the terms 'pre-interpretive', 'interpretive' and 'post-interpretive', see 
Dworkin,, Law's Empire, on pp. 65-66. 
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2.1.11 The pre-interpretiv e stage: identifying the positive law 

Thee identification of the positive or settled law, the starting point in this whole 
process,, is pretty straightforward. The positive law represents the law which is 
generallyy accepted within the legal community as authoritative. One could 
maybee find some fringe problems as to whether some items are part of the 
positivee law, but overall its identification is not too problematic. Within our 
typee of legal community, there is a high degree of consensus about the fact that 
thee constitution, the statutes and the collection of court decisions together 
constitutee the authoritative body of law. It is this body of law which is taken as 
thee starting point in the model of principles. Its status as raw material is 
expressedd in Dworkin's description of the positive law as Maw in a pre-
interpretivee sense'. It represents the form in which the law presents itself at a 
first,first, rather superficial glance: as a multitude of largely disconnected legal 
provisionss and judicial decisions. 

Thoughh we are dealing with law in its pre-interpretive form, it should 
nott be seen merely as 'black letters on a piece of paper', devoid of any 
meaning.. In fact, the provisions and court decisions need to have some meaning 
simplyy for the following reason: in the next stage we have to identify the 
underlyingg justifying reasons for the positive law, and how would we know 
whatt has to be justified, unless the provisions and decisions have a meaning in 
somee sense? I think this is the way to see it. The language of the statutory 
provisionss and judicial decisions does convey a meaning: the conventional 
linguisticc one. In a lot of cases, this meaning will be clear; in other cases, the 
languagee will appear to be vague or ambiguous. However, this meaning which 
thee positive law conveys at a first glance, even when it seems to be clear, may 
ultimatelyy be modified in the process of interpreting the law according to the 
Dworkiniann method: the real law will only reveal itself when the legal 
provisionss and court decisions are read in light of the principles that are part of 
thee principle-based theory. 

2.1.22 The interpretiv e stage: identifying the principle-based theory 
presupposedd by the positive law 

Inn the next phase, the interpretive stage, the so-called principle-based theory 
presupposedd by the positive law needs to be identified. This principle-based 
theoryy is equivalent to what Dworkin refers to as 'the soundest theory of the 

11 1 



law'6.11 prefer the term 'principle-based theory' as it conveys more clearly that 
itt concerns a theory which has principles as its foundational elements. 

Inn this stage, we are supposed to look at the positive law - the large 
arrayy of statutory provisions and judicial decisions, read according to their 
conventionall  linguistic meaning - with different eyes. The legal provisions and 
decisionss are presumed to have a 'point', meaning that they should be perceived 
ass intended to realize some valuable aim or set of aims. These valuable aims are 
thee principles underlying the explicit legal provisions. It should be noted that 
thee term 'principle' is used here as a broad generic term for these justifying 
rationaless underlying the explicit legal provisions; it encompasses what is often 
subdividedd into purposes, policies and principles in a narrower sense.7 

Principless have just been defined as rationales that have justificatory 
capacity.. This rules out reasons that may actually have contributed to the 
introductionn of a given provision or set of provisions, but that lack the capacity 
too justify them. For example, consider the provision forbidding vehicles from 
enteringg the park. Suppose that the rich people whose villas border on the public 
parkk have bribed the city legislators in order to have them vote for a ban on 
vehicless in the park. They wished to have vehicles banned from the park 
becausee it would allow them to sit in their gardens in peace and quiet and it 
wouldd increase the value of their property. The fact that the city legislators were 
bribedd is a reason which can explain why the provision 'no vehicles in the park' 
wass created. Though being an explanatory reason, bribery is not a justifying 
reason:: within our type of political and legal order bribing legislators cannot be 
adducedd as justifying reason for a provision of law. 

Whenn identifying the principles that are part of the principle-based 
theory,, one should not adopt an atomistic and shallow approach, looking at 
individuall  statutory rules and determining which are the justifying reasons 
immediatelyy underlying them. Rather, one has to take a deep and broad look at 
thee positive law. 'Deep' refers to the fact that one should not stop at the 
principless immediately underlying the legal provisions. Instead, these 
immediatee principles should in turn be seen as expressions of more general 
principles.. For example, a statute regulating maximum speed limits has as 
underlyingg justifying rationale 'safety on the road', and this principle is an 
expressionn of the more abstract and more wide-ranging principle 'the protection 

66 See for example Dworkin, Taking Rights Seriously, on p. 66. 
77 Dworkin himself makes a distinction between policies, which refer to collective 

goals,, and principles, in the narrower sense of individual rights; see also later on in 
thiss chapter on p. 33, m. 37. In this study, this distinction will be ignored, and the 
termm 'principle' will be used in the broad sense of 'something good to be promoted 
orr protected'. 
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off  property and of human life'. 'Broad' refers to the fact that one should 
considerr all of the rules and decisions contained in the positive law. The view 
shouldd not be limited to one or a limited set of provisions and their underlying 
principles,, or even to an area of law. The object is to transform all of the 
positivee law, as far as this is possible, into one coherent whole, within which 
legall  provisions and judicial decisions, and the principles immediately 
underlyingg them, are ultimately justifiable under a small number of general 
principles. . 

Thee idea that one has to take a deep and broad view of the positive law 
cann also be expressed as follows: one is supposed to look for principles which 
havee what I call 'coherence-creating capacity' in relation to the explicit legal 
provisionss and court decisions and to the lower-level principles underlying 
thesee provisions and decisions. Principles with coherence-creating capacity are 
principless of quite a general nature which are capable of justifying and unifying 
significantt portions of the positive law. They are the foundational elements, the 
mainn values which the law as a whole attempts to promote. Examples of such 
generall  principles would be the protection of privacy, the protection of human 
life,, the principle of autonomy, freedom of contract. It should be noted that the 
principless belonging to the principle-based theory are not ultimately reduced to 
onee overarching meta-principle. Instead, there is a plurality of principles at the 
top.88 These top-level principles are required to have the following relationship 
too each other: they should be compatible in the sense that they should be able to 
livee together in one theory of political morality.9 To the extent that the positive 
laww is ultimately justifiable under a small number of compatible general 
principles,, it is coherent in principle. 

Inn order for a principle to be part of the principle-based theory, it is not 
requiredd that it has been explicitly recognized either in the formally legal 

Razz expresses doubts as to whether Dworkin should be understood to maintain that 
theree is a plurality of principles at the top or that there is ultimately one overarching 
principle;; see J. Raz, The Relevance of Coherence, in: Raz, 'Ethics in the Public 
Domain;; Essays in the Morality of Law and Politics', pp. 261-309, on p. 304. I 
clearlyy understand Dworkin, at least in the context of his theory of judicial 
reasoning,, to imply that there is a (relatively small) number of principles at the top 
off  the hierarchy. However, there is one principle, called 'the adjudicative principle 
off  integrity', which prescribes how these substantive principles should be applied: 
theyy have to be applied in a consistent manner, so that like cases are treated alike. 
Forr a consideration (and rejection) of one substantive meta-principle, see also 
chapterr 4, section 3.1, pp. 114-116. 
Thee feet that these principles pull in exact opposite directions on some or maybe 
evenn many occasions, does not imply that they are not compatible. On the 
differencee between incompatible and compatible principles, see below, chapter 3, 
sectionn 41 pp. 87-88. 
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material,, consisting of the constitution, the statutes and court decisions, or in 
materiall  of a less formally legal status such as the parliamentary or 
congressionall  reports, or in legal theorists' comments on the law. Of course, 
partt of the principles may well have received explicit recognition in any of these 
(moree or less formally legal) forms, but this is by no means requisite; it will 
mostlyy be purely accidental whether they have or not. Consequently, someone 
mightt give a completely new account of the principles which underlie some 
portionn of the positive law, for instance contract law or administrative law, or 
evenn the law as a whole.10 And even though the principles would be new in the 
sensee that they have never been made explicit before, they could provide such 
ann enlightening account of the positive law, that we have to conclude that these 
reallyy were its foundational elements all along. The principles had in fact found 
clearr expression in the rules and decisions, but they had just not been made 
explicit. . 

Whatt is more, when determining which principles figure in the 
principle-basedd theory presupposed by the positive law, it is permissible to 
deviatee from the grounds which the judges and legislators who actually created 
thee law or made the decision, have adduced as the justifying rationale. As 
Dworkinn puts it11, it is more important to establish what these legal officials 
havee done collectively (assuming that they intend to or are supposed to keep the 
laww coherent in principle and to interpret it as such), rather then what they have 
actuallyy said. The stated grounds may not be the best justifying reasons for the 
legislativee or judicial decision. The interpreter, who is in the process of 
constructingg the principle-based theory underlying the settled law, may decide 
thatt there is a better justifying rationale, one that agrees with the larger picture 
off  the theory she is constructing. All this is a consequence of the fact that 
principless are part of the principle-based theory presupposed by the positive law 
nott due to any official recognition. Instead, they belong to the theory due to the 
relationshipp they have to the explicit legal rules and court decisions which 
constitutee the positive law, as well as the relationship they have to each other: 
theyy constitute the morally best justifying rationales for the positive law and at 
thee same time they can live together in one theory of political morality. 

Thee classic example used in American law is that of Warren and Brandeis who in 
18900 argued that there was a principle called 'the right to privacy' that had not 
beenn explicitly recognized, but that was implicit in numerous judicial decisions. 
Seee Samuel D. Warren and Louis D. Brandeis, The Right to Privacy, Harvard Law 
Review,, vol. 4, 1890, pp. 193-220. (Dworkin also refers to this example, see 
TakingTaking Rights Seriously, on p. 119.) 
Dworkin,, Law's Empire, on p. 248. 
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Inn constructing the principle-based theory, some of the material 
containedd in the settled law may have to be deemed a mistake. It would be too 
strictt  a requirement to demand that the theory has to accommodate every 
elementt  of the positive law. In other  words, the 'fit '  between the positive law 
andd the principle-based theory does not have to be perfect; some of the material 
containedd in the positive law may be categorized as a mistake from the point of 
vieww of the theory. As long as the principle-based theory fits most of the 
positivee law, one can maintain to have found a theory of political morality 
presupposedd by the legal system. 

Justt  as the fit  between the settled law and the principle-based theory 
doess not have to be perfect, the moral content of the theory does not have to be 
ideall  either. The principle-based theory presupposed by the positive law might 
nott  be what the person who has constructed it would, as a private individual, 
vieww as the best theory of political morality. In fact, there is a good chance that 
thee moral and political theory one would choose if not bound by the 
requirementt  that it had to fit  most of the positive law, would partly - or  maybe 
evenn largely - be different from the moral theory presupposed by the positive 
law::  law's morality is not necessarily equivalent to what the interpreter 
considerss as morally ideal. The principles that figure in the principle-based 
theoryy may be morally non-ideal, but they do represent the best moral views 
that,, according to the interpreter, can be attributed to the settled law. 

Ass was seen, in the interpretative stage the main focus is on identifying 
thee principles that are capable of justifyin g and unifying the settled law into one 
theoryy of political morality. It should, however, not be concluded that the result 
off  this stage, the principle-based theory, contains only these principles. The 
principle-basedd theory is best understood as including, apart from the 
justificator yy principles, those rules and decisions belonging to the positive law 
thatt  are justifiabl e under  these principles. In addition, it comprises those rules 
andd decisions not belonging to the positive law, that 'follow from'  these 
principles.. In determining what follows from the principles belonging to the 
theory,, the main drivin g force is the idea that the principles have to be applied 
inn a consistent manner. This total body of elements, comprising decisions for 
particularr  cases, concrete rules and different levels of justificator y principles, is 
organizedd in a hierarchical structure of justificator y relations. 

Thee process that takes place in the interpretive stage, which is the most 
importantt  stage within the model of principles, is analogous to making a jigsaw 
puzzle.. The elements of the positive law (the constitutional and statutory 
provisionss and the court decisions) are the puzzle pieces that we start out with. 
Thesee elements have the status of principles, rules or  decisions for  particular 
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cases.122 The puzzle to be constructed is a principle-based theory. We know that 
thiss theory has the shape of a trapezoid. There are a few general principles at the 
top;; these principles can co-exist within one and the same theory of political 
morality.. Under them, a larger number of more concrete principles are situated. 
Beloww the level of principles, the level of rules is located, and below this, the 
decisionss for particular cases are arranged. The vertical relations between the 
generall  and more concrete principles, between the level of principles and rules, 
andd between the rules and decisions for particular cases are of a justificatory 
character. . 

Thee ground rules are slightly different from making an ordinary jigsaw 
puzzle,, where the box will normally contain all the pieces that are to be used in 
constructingg the puzzle. In this case, however, the box does not contain all 
piecess needed to complete the puzzle. We know that, in order to complete the 
picturee of the principle-based theory, we have to supplement the elements of the 
positivee law with quite a few pieces, some of them in the form of principles, 
somee of them rules, and some of them decisions for particular cases. To 
complicatee matters further, we also know that some of the elements of the 
positivee law, that is, the puzzle pieces we start out with, may be mistakes in that 
theyy do not belong to the puzzle. The ground rules for making the puzzle are 
thatt most of the elements of the positive law have to be used in constructing the 
principle-basedd theory and some of them may be regarded as mistakes. 

Thiss process of constructing the principle-based theory presupposed by 
thee positive law can be visualized in the following figure (figure 1). 

Forr an elaborate description of the distinction between rules and principles, see 
chapterr 3. 
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figuree 1 
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Ass can be seen in this figure, some elements belonging to the positive law are 
transferredd to the box labelled 'mistakes'. Most, however, are used in the 
constructionn of the principle-based theory. Quite a few elements are added to 
thee principle-based theory, in addition to the elements obtained from the 
positivee law. The elements added include those principles that justify the 
positivee law, but which had not been explicitly recognized in the positive law. 
Alsoo added are rules and decisions for particular cases that flow from the 
principless of the principle-based theory. 

2.1.33 The reforming stage: adjusting the positive law 

Oncee the principle-based theory presupposed by the existing positive law has 
beenn identified, we enter the post-interpretive or reforming stage. In this phase, 
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thee positive law is, if needed and to the extent that this is possible, adjusted so 
ass to bring it in line with the principle-based theory. Implementation of what is 
requiredd according to the principle-based theory may mean that the positive law 
hass to be corrected: statutory provisions may have to be reformulated or past 
judiciall  interpretations of them may have to be overruled because they are 
mistakenn from the point of view of the principle-based theory. In other 
instances,, the principles may be able to resolve cases in which the law in the 
pre-interpretivee stage appeared to be inconclusive, for instance because 
statutoryy provisions, read according to their conventional linguistic meaning, 
aree vague or conflict with one another. In addition, a consistent application of 
thee principles of the law may require a so-called 'principled extension' of the 
positivee law; this refers to the phenomenon that new rules, which are not mere 
modificationss of existing statutory provisions, are added to the positive law. 

Inn the reforming stage it may appear that constraints apply to judges 
whichh prevent them from actually bringing the positive law in line with what is 
requiredd by the principle-based theory. The principle-based theory, as 
interpretedd in this study, contains the substantive principles that are able to 
justifyy most of the positive law, as well as the rules and decisions for particular 
casess that flow from them. A discrepancy between the principle-based theory 
andd the positive law indicates how the positive law should be revised or 
supplementedd so as to bring it in line with the theory. It does not yet indicate 
whowho should be assigned the task of bringing about the required changes in the 
positivee law - the judge or the legislator. This is an issue which only comes into 
thee picture in the reforming stage. This implies that the content of the principle-
basedd theory does not vary according to the position one assumes within the 
politicall  order: it is the same both for legislators and judges. Having established 
whichh discrepancies between the principle-based theory and the positive law 
exist,, the question arises whether judicial constraints possibly pertain which 
preventt a judge from (fully) adjusting the positive law. 

Thee most obvious constraint in this respect is the notion of 'legislative 
supremacy'.. Other judicial constraints are related to ideas such as due process, 
fairr warning, and 'nullum crimen sine lege' which has an important place 
withinn the area of criminal law. These notions may at times prevent a judge 
fromfrom in fact declaring as law what the principle-based theory underlying the 
positivee law requires. It should be noted that some of these notions which 
functionn as judicial constraints in this sense are often called 'principles' - this is 
particularlyy evident with respect to 'nullum crimen sine lege' which is explicitly 
recognizedd as a fundamental principle of criminal law. However, in accordance 
withh the analysis of the model of principles as it has been presented here, these 
principless - at least whenever they act as constraints on a judge - are not part of 
thee principle-based theory, but enter the picture in the reforming stage as 
principless which provide restraints that only pertain to judges. 
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Thee real law is the end product of the process of judicial reasoning 
accordingg to the model of principles. It is the law that results at the end of the 
reformingg stage, the law that a judge has to declare. The outcome at the end of 
thee reforming stage may result in a reformulation of explicit statutory 
provisionss or an expansion of the positive law with new rules. Even though the 
reformulatedd rules and the added rules are new in the sense that they constitute 
changess in the positive law, they were already law in the real sense. The judge 
hass merely explicated the implications of the morality presupposed by the law, 
andd thereby she has identified what the law really was all along. Whenever 
judiciall  constraints prevent a court from actually aligning the positive law with 
thee requirements of the principle-based theory, the real law leaves an element in 
thee positive law which is at odds with this theory. 

2.1.44 Summarizing the three stages 

Thee process which has been described before in the form of three consecutive 
stages,, can be summarized in the form of the following diagram (figure 2).1314 

Thee following diagram is developed from a figure used by Lewis D. Sargentich 
off  Harvard Law School in his course 'Legal Ideals', which I audited in the Fall of 
1995. . 
Notee that the presentation of the interpretive stage in the following diagram is 
slightlyy different from the presentation given before in figure 1. In figure 1, the 
rectangularr box containing the positive law was not neatly subdivided in a 
sectionn containing the elements of the positive law that turned out to be mistakes, 
andd a section containing the elements of the positive law that fit  into the 
principle-basedd theory. In the following diagram, the positive law is subdivided 
inn two such sections. The presentation in figure 1 most closely resembles the 
situationn we actually find ourselves in: the mistakes and the elements of the 
positivee law that fit  into the theory are scattered in a haphazard manner 
throughoutt the positive law. However, in the context of the flow the following 
diagram,, presenting the positive law as already split between the elements that fit 
andd those that do not fit  into the theory makes more sense. It allows for a clearer 
picturee of the overall process of reasoning over the three stages. 
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Thee presentation of the mechanics of Dworkin' s theory of judicial 
reasoningg given before only provides a very basic picture on a large scale. It 
wouldd have to be filled in and refined in many respects as a prerequisite to its 
operationalization.. This rough sketch is, however, sufficient to establish that 
legall  principles play a central role: they are the elements which together  form 
thee pivotal mechanism which helps us to get from the positive law, by way of 
thee principle-based theory underlying the positive law, to the real law. 

Whatt  is also apparent from this sketch of the model of principles, is that 
itt  demands quite a bit from a judge - and we have not even looked into all the 
sub-issuess which a judge would face within this model. It requires a deep 
understandingg and a total overview of the legal system, into all its nooks and 
corners,, and the capacity to reconstruct the positive law into one principled 
whole.. Not without reason, Dworkin introduces a judge with superhuman 
intellectuall  power  and patience, appropriately named Hercules, who represents 
thee ideal judge who can perform all the operations demanded by the model: 
identifyingg the principle-based theory presupposed by the positive law, and 
elaboratingg all of its implications.13 

Butt  what about ordinary judges who are less well equipped as far  as 
intellectuall  power  and patience are concerned? Dworkin acknowledges that 
ordinaryy mortals may not be able to reach the level of knowledge and insight 
thatt  Hercules can attain, but this does not render  the model useless for  ordinary 
judges.. Dworkin points out that the model of principles consists in an approach, 
andd the main point is that judges, to the best of their  capacities, take a deep and 
broadd look at the positive law in determining what the law has to say. The 
importantt  thing is that they ask the right  questions: which are the principles 
underlyingg the law and what do they imply? In answering them, Hercules 
shouldd be taken as a regulative ideal and judges should strive to get as close as 
possiblee to a Herculean insight as they can.16 

2.22 The scope of the model of principles: when is it to be applied? 

Upp until this point, the discussion concerned the technique of reasoning implied 
byy the model of principles. This still leaves open the question of the scope of 
thee model: when is it or  should it be applied? First of all it should be noted that 

155 Hercules is introduced in Dworkin, Taking Rights Seriously, on p. 105, and he re-
appearss in Dworkin, Law's Empire, see especially on p. 239. 

166 See Dworkin, Law's Empire, on p. 239. 
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Dworkin'ss theory of judicial reasoning has a dual character: it is both normative 
andd descriptive. The model of principles gives, in his view, a good description 
off  how judges characteristically reason, even though they might not always be 
fullyy aware of it. At the same time, it is the method which judges should adopt 
ass it is the best way to interpret the law. This rules out the possibility that the 
methodd of reasoning implied by the model is to be used alongside other 
methodss of legal interpretation: it is the preferred method and other methods of 
determiningg the meaning of law are inferior to it. Dworkin's answer to the 
questionn of the scope of the model, both in the descriptive and normative sense, 
iss quite clear: the model of principles should be seen as the only method for 
determiningg the meaning of the law. 

Butt at least, then, is the application of this model limited to the solution 
off  so-called hard cases? It seems quite natural to assume that only in hard cases 
(casess in which, at first sight at least, the law appears to be inconclusive and 
theree seem to be reasonable arguments on both sides of a question of law) we 
shouldd put ourselves in Hercules' shoes. Surely in easy cases, where it is 
immediatelyy evident what the law implies, we do not have to take a broad and 
deepp look at the positive law to know what the law 'really' has to say? 
Dworkin'ss position here is that the model of principles should also be seen to be 
att work in easy cases. Ultimately, it is the underlying determinant of why cases 
aree easy: cases are easy because the positive law clearly points to one answer to 
thee question of law and this answer evidently agrees with the answer suggested 
byy the principle-based theory of the law. Even though the model of principles is 
nott quite as visibly at work in these cases, it also rules here.17 With respect to 
thee scope of the model of principles, Dworkin's position can therefore be 
capturedd in the bold statement that legal principles control, in a deep sense, 
whatwhat the law has to say all the time, in every type of case. 

2.33 A word about the ideal underlying the model of principles: 
Dworkin' ss notion of integrity 

Inn his book 'Law's Empire', Dworkin refers to the model of judicial reasoning 
whichh has here been called 'the model of principles' by a different term, namely 
'laww as integrity'. With this he refers to the underlying virtue of which his 
modell  of judicial reasoning is an expression: the virtue of political integrity. 
Politicall  integrity refers to the idea that the state or community should not act in 
aa haphazard manner, but that its actions should flow from a commitment to 
convictionss and ideals which it is prepared to follow through on. In Dworkin's 

177 This point is elaborated later in this chapter in section 3.2.3, pp. 38-39. 
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words,, integrity "... requires government to speak with one voice, to act in a 
principledd and coherent manner toward all its citizens, to extend to everyone the 
substantivee standards of justice and fairness it uses for some."18 Or put in more 
technicall  terms: the state should act on the basis of a compatible set of general 
principless which it is willing to apply consistently. 

Withinn Dworkin's political theory, integrity is an important virtue 
alongsidee the virtues of justice, which concerns a just distribution of resources 
andd opportunities, and fairness, which concerns the right distribution of political 
power.. In a society where citizens disagree about the right principles of justice 
andd fairness, political integrity becomes a separate value. The principles which 
thee state has adopted as the basis of its actions might not be the ideal principles 
accordingg to all its citizens. But even the citizens who support a different set of 
principless do (or at least should) - so Dworkin argues - prefer that the non-ideal 
principless be implemented in a consistent manner to an inconsistent application 
off  these principles. To use one of Dworkin's examples: even though a person 
thoughtt strict liability for accidents wrong in principle, he would prefer that 
manufacturerss of both washing machines and automobiles be held to that 
standardd than only one of them be. This ensures that citizens are treated in a 
principledd manner, thus ensuring that like cases are treated alike. 

Thee virtue of integrity is of particular importance in the area of law. 
Heree it translates into two more practical principles, 'the principle of integrity in 
legislation'' which asks those who create law by legislation to keep that law 
coherentt in principle and 'the principle of integrity in adjudication' which asks 
thosee responsible for deciding what the law is, to see and enforce it as coherent 
inn that way.20 In this study I will not adopt Dworkin's term 'law as integrity'. 
Sincee the aim is to understand and present a generic position - to which 
Dworkinn has undoubtedly greatly contributed - and since the focus is mainly on 
thee technical aspects of the Dworkinian theory of law and not on the political 
theoryy behind it, I prefer to use the more neutral, technical description 'the 
modell  of principles'. 

3.. From the model of purposes to the model of principles 

Itt is time to leave the abstract description of the model of principles as it was 
givenn in the previous sections. We need a better sense of how the model would 

Dworkin,, Law's Empire, on p. 165. 
199 For Dworkin's discussion of the notion of political integrity, see especially 

Dworkin,, Law's Empire, on pp. 164-167. 
200 See Dworkin, Law's Empire, on p. 167. 

23 3 



workk in a more concrete setting, both in the more obvious, visible way in which 
thee model functions in hard cases and in the less obvious way in which it 
manifestss itself in easy cases. A good way to do this is by first examining 
anotherr theory of legal interpretation which, in many respects, can be seen as a 
limited,, small-scale version of Dworkin's theory: the theory of purposive 
interpretation. . 

3.11 The predecessor  of the model of principles: the model of purposive 
interpretatio n n 

Thee different models of statutory interpretation each give a different answer to 
thee question: what is and/or should be the main factor guiding the interpretation 
off  statutes? The purpose theory focuses on the justifying rationale immediately 
underlyingg a single statutory provision or a very limited set of them. It 
advocatess that it is these purposes which should be taken to be the main factor 
guidingg the interpretation of law: the meaning that should be attributed to a 
statutoryy provision is found by reading the provision in light of the purposes) 
underlyingg it. An exposition of the theory of purposive interpretation inevitably 
bringss in another theory: the theory of plain meaning, which contends that the 
conventionall  linguistic meaning of the words used in the formulation of a 
statutee should determine what the statute implies. The theory of purposive 
interpretationn strongly opposes this idea, and its position is largely defined in 
termss of this opposition. This is exemplified in the debate in the Harvard Law 
Revieww of 1958 between Lon Fuller, a strong proponent of the purpose theory, 
andd Herbert Hart, who equates the meaning of a legal rule with the conventional 
meaningg of its words.21 Though Hart later on corrected his views to 
accommodatee Fuller's objections to some extent22, it is useful to look at the 

H.L.A.. Hart, Positivism and the Separation of Law and Morals, Harvard Law 
Review,, vol. 71, 1958, pp. 583-629, and Lon L. Fuller, Positivism and Fidelity to 
LawLaw - A Reply to Professor Hart, Harvard Law Review, vol. 71, 1958, pp. 630-
672. . 
H.L.A.. Hart, Essays in Jurisprudence and Philosophy, Clarendon Press, Oxford, 
1983;; on pp. 7-8 Hart remarks: "... as I came later to see ... the question whether 
aa rule applies or does not apply to some particular situation of fact is not the 
samee as the question whether according to the settled conventions of language 
thiss is determined or left open by the words of that rule. For a legal system often 
hass other resources besides the words used in the formulations of its rules which 
servee to determine their content or meaning in particular cases. Thus ... the 
obviouss or agreed purpose of a rule may be used to render determinate a rule 
whosee application may be left open by the conventions of language, and may 
servee to show that words in the context of a legal rule may have a meaning 
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originall  debate as it brings out very clearly the essence of the model of 
purposivee interpretation. 

Herbertt  Hart introduced the famous metaphor  of a legal rule consisting 
off  a core of certainty and a penumbra of doubt: 

"Al ll  rules involve recognizing or  classifying particular  cases as 
instancess of general terms, and in the case of everything which we are 
preparedd to call a rule it is possible to distinguish clear  central cases, 
wheree it certainly applies and others where there are reasons for  both 
assertingg and denying that it applies. Nothing can eliminate this duality 
off  a core of certainty and a penumbra of doubt when we are engaged in 
bringingg particular  situations under  general rules. This imparts to all 
ruless a fringe of vagueness or  'open texture'...". 23 

Hee demonstrates this idea using the well-known example of a rule forbidding 
vehicless to go into the park: 

" AA legal rule forbids you to take a vehicle into the public park. Plainly 
thiss forbids an automobile, but what about bicycles, roller  skates, toy 
automobiles?? What about airplanes? ... If we are to communicate with 
eachh other  at all, and if, as in the most elementary form of law, we are to 
expresss our  intentions that a certain type of behavior  be regulated by 
rules,, then the general words we use - like 'vehicle' in the case I 
considerr  - must have some standard instance in which no doubts are felt 
aboutt  its application. There must be a core of settled meaning, but there 
wil ll  be, as well, a penumbra of debatable cases in which words are 
neitherr  obviously applicable nor  obviously ruled out. These cases will 
eachh have some features in common with the standard case; they will 
lackk others or  be accompanied by features not present in the standard 
_____ «24 

case. . 

Hartt  suggests that the dividing line between the core of a rule and its penumbra 
iss defined by linguistic convention. The 'core of settled meaning' contains cases 
inn which the conventional meaning of the words of the rule is clear. Thus, the 
rulee 'no vehicles in the park' clearly applies to motor  cars because if anything is 
aa vehicle, a motor  car  is one. It is, however, not immediately clear  whether 

differentt  from that which they have in other  contexts."  (emphasis in original) 
233 H.L.A. Hart, The Concept of Law, Clarendon Press, Oxford, 1994 (2nd edition), 

onn p. 123. 
244 Hart, Positivism and the Separation of Law and Morals, on p. 607. 
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bicycles,, roller skates and toy automobiles are instances of the general term 
'vehicle',, and these cases are therefore situated in the penumbra of the rule. In 
thesee penumbral cases, where linguistic conventions are inconclusive, the rule is 
susceptiblee to different interpretations. Here the law has run out and the judge is 
facedd with a choice. The standards which a judge should employ in solving 
penumbrall  problems, which Hart takes to be social policies, are derived from 
somee view of what the law ought to be, not what it is. In his view, the decision-
makingg process of the judge in these cases is therefore most accurately 
describedd as judicial legislation, that is, a process where she is not guided by the 
existingg law.25 

Fullerr opposes the idea that when determining the meaning of statutes, 
wee rely merely on linguistic conventions. He argues that statutory provisions 
cann never be properly understood without taking into account their purpose, 
whichh represents 'the good which the rule is intended to promote or the evil it 
seekss to avert'26. A legal provision's justifying rationale plays a vital role in 
determiningg its meaning: the provision's text should be read, and is in fact read, 
inn light of the provision's underlying purpose in the sense that the words are 
interpretedd to carry out this purpose. Purposes play this role all the time, in 
everyy type of case. We could also put it this way. Fuller does not contest the 
ideaa that a rule consists of a core of certainty and a penumbra of doubt. He just 
hass a different idea about which factor defines a statute's contours, that is, the 
borderlinee of a rule's core (demarcating the area where the rule clearly applies 
withoutt any doubt whatsoever from the area where it is doubtful, or at least not 
immediatelyy clear, whether the rule applies or not) and the outer border of a rule 
(demarcatingg the area where the rule possibly applies, from the area of clear 
non-applicability).. According to Hart these two borderlines are defined by the 
conventionall  linguistic meaning of the wording of the rule, while Fuller argues 
thatt the rule's underlying purpose is the main determinant. 

Lett us first consider Fuller's argument with regard to the core of a 
statutoryy rule: 

"I ff  a statute seems to have a kind of "core meaning" that we can apply 
withoutt a too precise inquiry into its exact purpose, this is because we 
cann see that, however one might formulate the precise objective of the 
statute,, this case would still come within it. 

Evenn in situations where our interpretive difficulties seem to 
headd up in a single word, Professor Hart's analysis seems to me to give 

Thiss paragraph is a presentation of what I understand Hart's position to be his 
articlee Positivism and the Separation of Law and Morals. 
Fuller,, Positivism and Fidelity to Law, on p. 665. 

26 6 



noo real account of what does or  should happen. ... If the rule excluding 
vehicless from the park seems easy to apply in some cases, I submit this 
iss because we can see clearly enough what the rule "i s aiming at in 
general""  so that we know we need not worry about the difference 
betweenn Fords and Cadillacs. If in some cases we seem to be able to 
applyy the rule without asking what its purpose is, this is not because we 
cann treat a directive arrangement as if it had no purpose. It is rather 
because,, for  example, whether  the rule be intended to preserve quiet in 
thee park, or  to save carefree strollers from injury , we know, "withou t 
thinking""  that a noisy automobile must be excluded."27 

Fullerr  drives his point further  home by the example of a group of patriots who 
wantt  to mount on a pedestal in the park a truck of World War H28 Can the rule 
'noo vehicle in the park' be used to argue that an immobile statue of a truck is 
nott  allowed in the park? According to Hart' s theory of conventional linguistic 
meaning,, this case would fall within the core of the rule: a truck is a clear 
instancee of a vehicle and the case would therefore fall within the core of 
certainty.. Yet most people would not think that the case falls within the area of 
thee rule where it clearly applies without any doubt whatsoever. The underlying 
reasonn for  the uncertainty is that one clearly senses that the rule is not intended 
too target a case like this. The purpose of the rule, most likely to be thé 
promotionn of quiet in park or  to save carefree strollers from injur y (or  both), is 
nott  served at all by disallowing an immobile statue of a vehicle in the park. This 
case,, although within the letter  of the rule, is clearly outside its purpose. In other 
words,, the linguistic embodiment of the statutory rule is overinclusive from the 
pointt  of view of its purpose. 

Accordingg to Fuller, then, a statutory rule can certainly have a core of 
certaintyy where no doubt is felt about its application, but the root of this 
certaintyy is not just the fact that linguistic conventions are clear. Rather, for  a 
casee to fall within the core of certainty, two conditions have to be fulfilled : it 
hass to fall clearly both (1) within the plain meaning of the rule and (2) within 
thee purpose of the rule. This implies that, in addition to cases of linguistic 
vagueness,, those cases falling inside the plain language but outside the purpose 
off  a statutory provision - cases of overinclusiveness, like the example of the 
statuee of a truck - should be considered as cases where it is not (or  at least not 
immediately)) evident whether  the rule applies or  not. 

277 Ibid, on p. 663. 
288 Ibid, on p. 633. 
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Ann approach similar to Fuller's can be found in the work of Hart and 
Sacks.. In discussing the interpretation of statutes they state: 

"Thee way in which you tell which of various possible meanings of a 
wordd is the right one is by reference to the context. ... An essential part 
off  the context of every statute is its purpose. Every statute must be 
conclusivelyy presumed to be a purposive act. The idea of a statute with-
outt an intelligible purpose is foreign to the idea of law and inadmiss-
ible."30 0 

Andd they are, likewise, opposed to the theory of plain meaning as is apparent 
fromfrom the following quotation in which the reader is told in no uncertain terms 
thatt anyone who claims that the meaning of a statute is plain, without taking 
intoo account its underlying purpose, is completely off-track: 

"Thee meaning of a statute is never plain unless it fits with some 
intelligiblee purpose. Any judicial opinion ... which finds a plain meaning 
inn a statute without consideration of its purpose, condemns itself on its 
face.. The opinion is linguistically, philosophically, legally and generally 
ignorant.. It is deserving of nothing but contempt."31 

Thee theory of purposive interpretation does not just add to our problems by 
addingg cases of overinclusiveness to the stock of problematic cases. It also 
offerss clear directions on how to solve the types of hard cases that have been 
identified:: cases of linguistic vagueness (Hart's penumbral cases) should be 
solvedd by reading the rule in light of its underlying purpose, and where plain 
meaningg is overinclusive from the point of view of a statute's purpose, purpose 
trumpss the letter of the law. 

Ass an example of linguistic ambiguity, we can take the question 
whetherr a bike is a vehicle, a case which was used by Hart as an example of 
linguisticc vagueness in relation to the rule 'no vehicles in the park'. Once we 
adoptt the perspective which the theory of purposive interpretation suggest we 
take,, this question can quite convincingly be argued to have a clear answer for 
thosee cases in which a person gets off his bike and walks with his bike through 
thee park. Assuming that the point of the rule was to promote quiet in the park 

Henryy M. Hart and Albert M. Sacks, The Legal Process: Basic Problems in the 
MakingMaking and Application of Law, (prepared for publication from the 1958 Tentative 
Editionn by W.N. Eskridge and Ph.P. Frickey, eds), The Foundation Press, New 
York,, 1994. 

300 Ibid, on p. 1124. 
311 Ibid, on p. 1124. 
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andd to protect strollers from injury , the rule does not apply to bikes which are 
takenn into the park in this way: they do not hinder  the realization of the aims 
whichh the rule attempts to promote and therefore they are allowed in the park. 

Heree we see that what in H.L.A. Hart' s view would be a penumbral 
case,, where due to linguistic ambiguity there are reasons for  both asserting and 
denyingg that the rule applies, is not necessarily a penumbral case in the 
Fulleriann approach. Though the answer  was not immediately evident and the 
methodd of reasoning of the purposive theory had to be activated, it is (at least if 
onee accepts the theory of purposive interpretation as the right  one) not a 
penumbrall  case where there are arguments on both sides of the question of law. 
Whenn reading the rule in light of its underlying purpose, the question whether 
thee rule applies has a clear  answer, with the arguments being on one side: it 
doess not apply to bikes which are walked through the park. Likewise, cases in 
whichh the linguistic embodiment of the rule is overinclusive from the point of 
vieww of its underlying purpose may well have a clear  answer. The case of a 
vehiclee which is part of a statue turns out to be quite easy to solve once the rule 
'purposee trumps plain meaning' is applied: statues of vehicles clearly fall 
outsidee the point of the rule prohibitin g vehicles in the park, and therefore an 
exceptionn for  these vehicles should be read into the rule. 

Inn addition to cases of overinclusiveness, there is another  type of case in 
whichh there is friction  between the letter  of a rule and its rationale: cases in 
whichh the linguistic embodiment of the rule is underinclusive from the point of 
vieww of its purpose. Fuller  asks us to imagine this case.32 Suppose that the 
statutee book contains this provision: "I t shall be a misdemeanor, punishable by 
aa fine of five dollars, to sleep in any railway station."  The general point of the 
statutee is quite easy to identify. As Fuller  puts it, we are likely at once to call to 
mindd a picture of a dishevelled tramp, spread out in an ungainly fashion on one 
off  the benches of the station, keeping weary passengers on their  feet, and filling 
theirr  ears with loud and alcoholic snores. Two men are brought before the judge 
forr  violating this statute. The first  one is a passenger  who was waiting at 3 am 
forr  a delayed train. When he was arrested he was sitting upright, in an orderly 
manner,, but he had fallen asleep. The second person had brought a blanket and 
pilloww to the station and had obviously settled down for  the night. He was 
arrestedd before he had a chance to go to sleep. 

Fullerr  suggests that when reading the statute in light of its underlying 
purpose,, it appears legitimate for  a judge to fine the second person and not the 
first,first,  even though the first  was sleeping in the conventional sense of the word 
whilee the second was not. The reasoning to be followed is this. The case of the 

Fuller,, Positivism and Fidelity to Law, on p. 664. 
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personn with the blanket and pillow is more an instance of 'the evil' which the 
statutee attempts to avert than the case of the first person. In fact, the passenger 
waitingg for the delayed train who happened to have fallen asleep, could be said 
too represent a case of overinclusiveness, being outside the purpose of the statute 
evenn though it is inside its plain language. In contrast, the case of the second 
personn (the one with the blanket and pillow) could be argued to represent a case 
off  underinclusiveness: the plain meaning of the statute does not apply while the 
casee falls within the category of cases which the statute clearly intends to target. 
Fullerr suggests that it is legitimate to interpret the word "sleep" as used in this 
statutee to mean something like "to spread oneself out on a bench or floor to 
spendd the night or as if to spend the night", thereby bringing the second case 
withinn the scope of the rule. This extensive interpretation of the rule shows that 
aa statutory rule's outer border may be stretched beyond what Hart's theory of 
conventionall  linguistic meaning would consider as a rule's outer limits. 

Wee could say that the examples of linguistic vagueness, 
overinclusivenesss and of underinclusiveness which have been described before, 
alll  represent problematic cases in the sense that it is not immediately evident 
whetherr the rule is applicable or not. But, once the method of purposive 
interpretationn is accepted as the right way to interpret the law, these examples 
appearr not to be really problematic: the model of purposes clearly points to one 
answer.. It should be pointed out that the method of purposive interpretation 
doess not always lead to a solution in such a smooth manner, nor does Fuller 
himselff  suggest that if only we take the perspective of the model of purposes, 
alll  our problems will disappear. The method has its own penumbral cases, 
wheree a judge who sets out to read a statute in light of its underlying purpose 
doess not find a clear answer, but is faced with reasonable arguments on both 
sidess of the question of law. These penumbral cases can be called 'hard cases 
fromfrom the perspective of the model of purposive interpretation'. I will not discuss 
thesee cases here.33 For now it suffices to see that the category of penumbral 
casess according to the theory of purposive interpretation is fundamentally 
differentt from the Haitian conception of penumbral cases. 

Wee have seen how according to the purpose theory a statute's meaning 
iss determined by its underlying purpose. The theory's approach is narrow and 
shallow:: the justifying reason immediately underlying a statute determines its 
meaning.. We have also gained a better understanding of the claim that 
'purposess govern all the time, in all cases' by recognizing that the outer form in 
whichh they do, differs for the different types of cases. In easy cases, the 
meaningg of the statute is immediately evident and the statute seems to apply 

Forr an analysis of hard cases see chapter 2, section 2.1, p. 47-48. 
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itself.. On closer  inspection, it appears that these cases are easy ultimately 
becausee plain meaning is in line with the statute's rationale. Here, purposes stay 
behindd the scenes but they rule nonetheless, like the invisible hand. In those 
casess in which purposive interpretation leads to a reformulation of the statute (a 
correctionn or  a specification of what was unclear) the influence of a statute's 
purposee is more obvious: it rules visibly and fully , actively bringing the 
formulationn of the statute in line with its purpose. 

Havingg examined some of the main features of the technique of 
purposivee reasoning, we can now appreciate the conception of the rule of law 
whichh the model of purposes is based upon. The idea is that true fidelity  to law 
demandss that explicit statutes be read in light of their  underlying purposes, even 
iff  we would thereby at times deviate from the meaning which a layman would 
attachh to the words of the statute. Fuller  acknowledges that "[t]her e are those 
whoo raise the cry of judicial usurpation whenever  a court, after  analyzing the 
purposee of a statute, gives to its words a meaning that is not at once apparent to 
thee casual reader  who has not studied the statute closely or  examined the 
objectivess it seeks to obtain."34 However, Fuller  responds that the purpose 
theoryy "... raises no question of fidelity to enacted law, though it may possibly 
raisee a question of the distinction between an intelligent and unintelligent 
fidelity.fidelity.  ... The correction of obvious legislative errors or  oversights is not to 
supplantt  the legislative will , but to make that will effective."35 With the notion 
off  'legislative oversights' Fuller  refers to a major  problem facing any legislator: 
itt  is impossible to foresee and to provide for  all situations which could possibly 
arisee in the social world. The situation of a truck to be put on a pedestal as a war 
memoriall  is for  instance not an obvious one to think of when creating the rule 
'noo vehicles in the park' . Reading statutes in light of their  underlying justifyin g 
rationalee is, so the proponents of purposive interpretation would argue, the best 
wayy to address this problem of imperfect foreseeability. By interpretin g the law 
thiss way, the judge determines what the law really means to say. 

344 Lon L. Fuller, The Case of the Speluncean Explorers, Harvard Law Review, vol. 
62,, 1949, pp. 616-645, see on p. 625. In this article, Fuller  has Judge Foster  say 
this,, but Foster  actually represents the views of Fuller  himself. 

355 Fuller, Ibid, on pp. 625-626. 
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3.22 The model of principles as an extension of the model of purposes 

3.2.11 The model of principles' deep and broad approach at work 

Withh this picture of the purpose theory in mind, the parallels with the model of 
principless can be made apparent. The theory of purposive interpretation has in 
commonn with the model of principles the basic ideas that legal provisions 
shouldd be read in light of their underlying justifying rationales and, secondly, 
thatt these justifying reasons should be understood to govern what the law really 
hass to say in all cases, all the time. Purposive interpretation is, however, more 
limitedd in that it adopts a narrow and shallow view of the law: in determining 
whatt the law has to say about a case, a judge is supposed to identify the most 
locallyy applicable statute and read it in light of the justifying rationale 
immediatelyy underlying it. Instead, the model of principles tells a judge to look 
att the law on a much grander scale. She is supposed to take a broad and deep 
lookk at the positive law, having in mind, at all times, the general justifying 
reasonss underlying the positive law as a whole. Instead of asking only "What is 
thee most immediately applicable item of the positive law, what is its underlying 
point,, and what does reading the statute in light of this point mean for the case 
att hand?", a judge should at all times take a deep and broad look at the settled 
laww and also ask "Which are the general points underlying the settled law as a 
whole,, and do any of them apply to the case at hand and suggest a modification 
orr extension of the most locally applicable elements of the positive law?". The 
modell  of principles extends the approach of the purpose theory from a limited, 
locall  level to a large-scale 'global' one, encompassing the legal order as a 
whole.36 6 

Itt is important to see that a crucial difference between the model of 
purposess and the model of principles is this. Within the model of purposes, with 
itss narrow approach, the point underlying a statute is relevant only in 
determiningg what the statute which has been generated by it really means; it has 
noo further influence outside the scope of this particular statute. Within the 
modell  of principles, on the other hand, the influence of the principles is not 
limitedd to determining the meaning of the statutory provisions which are a 
directt expression of them. Instead, as will be illustrated by the examples below, 

Itt should be pointed out that in Hart and Sacks' work, which before has been 
presentedd as representative of the purposive approach, traces can already be seen of 
Dworkin'ss large-scale approach: "The purpose of a statute must always be treated 
ass including not only an immediate purpose or group of related purposes but a 
largerr and subtler purpose as to how the particular statute is to be fitted into the 
legall  system as a whole"; Hart and Sacks, The Legal Process, on p. 1377. 
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thee principles that are part of the principle-based theory may be used to 
determinee the meaning of statutory provisions which have not specifically been 
generatedd by them. The motor  behind this phenomenon that the influence of 
principless radiates out over  all of the legal order, is the idea that the principles 
thatt  are part of the principle-based theory should be applied in a consistent 
mannerr  throughout the legal order  as a whole.37 

Neill  MacCormick describes a case, the case Sweet v Parsley, which 
providess a clear  illustratio n of how the model of principles works in real life. 
Sweett  v Parsley, which is a well-known case in English criminal law, concerns 
thee problem of the interpretation of a statute which states: 

I ff  a person - (a) being the occupier  of any premises, permits those 
premisess to be used for  the purpose of smoking cannabis or  cannabis 
resinn or  of dealing in cannabis or  cannabis resin ...; or  (b) is concerned 
inn the management of any premises used for  any such purpose as 
aforesaid;;  he shall be guilty of an offence against this act. 

Thee legal question in the case was whether  the offense of 'being concerned in 
thee management of any premises used for  any such purpose', mentioned in 
paragraphh (b), requires knowledge of the 'purpose' in question. Miss Sweet was 
tenantt  of a house outside Oxford and she sublet rooms in the house to other 
persons.. After  a while she moved to Oxford, and she was able to visit the house 
onlyy occasionally to collect rent. Police discovered that cannabis was being 
smokedd by residents in the house and Miss Sweet was charged with 'managing 
premisess used for  the purpose of smoking cannabis'. The tria l court established 
thatt  she had no knowledge whatever  that cannabis was being smoked in the 
house.. Nevertheless, the court convicted her, arguing that paragraph (b) implied 
absolutee liability , that is, liabilit y without regard to a person's intention or 
knowledgee as to the purpose in question. This view implies that the mere fact 

377 Dworkin makes an important qualification to this claim. He distinguishes the 
underlyingg rationales of legal provisions (principles in the generic sense) into 
policies,, which refer  to collective goals, and principles in the narrow sense of 
individuall  rights. Dworkin argues that policies do not and should not have 
influencee beyond the statutes which have been generated by them. In fact, within 
hiss theory, policies function just like a statute's justifyin g rationale does in the 
theoryy of purposive interpretation: they are to be used only to determine what the 
statutee which has been generated by it, implies. For  Dworkin' s distinction between 
principless and policies, see Dworkin, Law's Empire, on pp. 221-224, and Taking 
RightsRights Seriously, especially on pp. 82-84. In this study, this distinction will not be 
elaboratedd on. 

388 Neil MacCormick, Coherence in Legal Justification, in: 'Theorie der  Normen', W. 
Krawietzz etal. (ed), Duncker  &  Humblot, Berlin, 1984, pp. 37-53, on p. 42. 
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thatt  Miss Sweet was actually concerned in the management of the premises was 
sufficientt  for  her  to have committed this offence. 

Att  the first  level of appeal, this view was upheld. The House of Lords, 
however,, rejected this interpretation of the Act. It started out by establishing 
thatt  the act is linguistically ambiguous: is the 'purpose' the purpose of the 
smokerr  or  the purpose of the management? Either  possible answer, so it is 
argued,, is consistent with the express terms of the provision. One of the main 
argumentss used by the House of Lords in determining which interpretation is 
thee right  one is this. There is analogous legislation which deals with similar 
subjectt  matters, namely other  "anti-social activities"  such as the keeping of 
brothels,, opium dens and gaming houses. In none of these cases, absolute 
liabilit yy is assumed for  a lessor  of premises; the lessor  only commits an offence 
iff  he had knowledge of what was going on, that is, mens rea is required. 
Apparentlyy in all these cases, the principl e that criminal punishment should only 
bee inflicted if a person is culpable, is applied. Consistent application of this 
principl ee implies that paragraph (b) of the statute at issue in the case Sweet v 
Parsleyy has to be read as requiring intent or  knowledge. 

Whenn translating this case into the terminology of the model of 
principless as described in the beginning of this chapter, the reasoning would go 
somethingg like this. The positive law is inconclusive in the sense that the 
languagee of the most locally applicable statutory provision, read according to its 
conventionall  linguistic meaning, is ambiguous. The principle-based theory 
underlyingg the positive law contains a principl e that criminal punishment only 
bee inflicted in case of culpability. This principl e has been applied to various 
comparablee instances of anti-social activities which have taken place on 
someone'ss premises: mens rea is required on the part of a lessor  in order  for 
himm to be punishable. A consistent application of this principl e demands that the 
linguisticc ambiguity in the statutory provision at issue in the case Sweet v 
Parsleyy be resolved as follows: the statute implies that lessors like Miss Sweet 
havee committed an offense only if they had knowledge of the fact that cannabis 
wass being smoked on the premises. In this example, the phenomenon that the 
influencee of principles radiates out beyond the statutes in which they have 
foundd expression, can be seen at work: it is not a principl e underlying the 
unclearr  statute itself, but a principl e underlying other  items of the settled law 
whichh resolves the unclarity. 

Inn the case Sweet v Parsley, the model of principles came to the rescue 
wheree the positive law had run out and left the judge with an unresolved legal 
problem.. In this case, the root of the problem was linguistic ambiguity, but there 
aree other  types of problems which would fall in the category of cases where the 
positivee law is not able to point to one answer: a conflict between two or  more 
elementss of the settled law and a gap in the settled law. Dworkin does not limit 
thee role of the model of principles to cases where the positive law is 
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inconclusive;;  the application of the model of principles is not restricted to cases 
inn which the positive law defaults. He claims that also in cases where the 
explicitt  statutes read according to their  conventional linguistic meaning point to 
onee answer, the model of principles may correct this: the principles that are part 
off  the principle-based theory presupposed by the positive law may trump the 
answerr  suggested by the positive law itself. The model case which Dworkin 
usess to illustrat e his method, the case Riggs v Palmer39, is a case exactly like 
this. . 

Riggss v Palmer  concerns the deeds of a certain Elmer  Palmer. He knew 
thatt  his grandfather  in his will left him most of his estate. Shortly after  his 
grandfatherr  remarried, Elmer  murdered him because he feared that he would 
changee his will and would leave his estate to his new wife instead of to him. 
Elmerr  was found guilty of the murder  and was sentenced to prison. The legal 
questionn was whether  Elmer  should receive his grandfather's inheritance. The 
laww governing the subject of will s contained provisions regulating the formal 
requirementss that a will must comply with in order  to be legally valid, and how 
aa valid will could be revoked or  changed by the testator. According to these 
provisions,, the will in which Elmer  was mentioned as a beneficiary was 
perfectlyy valid. The words of these statutes of will s were neither  vague nor 
ambiguous;;  they clearly did not contain an exception for  people who murder  a 
testatorr  in order  to obtain an inheritance. 

Inn this case, the majorit y of the judges adopted what according to the 
modell  of principles is the right  approach. Only in the dissenting opinion the 
voicee was aired of the theory of plain meaning. Judge Gray stated in his 
dissentingg opinion that the statute of will s contained no exception for 
murderers,, and that this was a reason to vote for  Elmer. This answer  was 
rejectedd by the majority . It is important to see that this was done not on the basis 
off  moral, extra-legal considerations, but on legal grounds. The construction 
usedd was that there is a general principl e of the law, assumed by the positive 
legall  material in areas outside of the statutes of wills, which implies that 'no 
mann may profit from his own wrong'. It is applied to this case, and determines 
thee outcome: Elmer  may not inherit. 

Riggss v Palmer  demonstrates the mechanics of the model of principles 
quitee clearly. The positive law contains no exception for  murderers and suggests s 
thatt  Elmer  may inherit. The view of morality presupposed by the positive law, 
however,, contains the principl e that no man may profit from his own wrong. 
Elmer'ss case falls without any doubt squarely in the core of this legal principle: 

1155 N.Y. 506, 22 N.E. 166 (1889). Discussed by Dworkin in Taking Rights 
Seriously,Seriously, on p. 23 and in Law's Empire, on pp. 15-20. 
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murderr is one of the worst forms of a 'wrong' one can commit, and the 'profit' 
wouldd not be obtained as an unintended side-effect of his action, but was 
actuallyy the fully intended and only purpose of the murder. So, if the principle 
weree to apply anywhere, it would certainly be in this case. Applying this 
principlee to Elmer's case leads to the conclusion that 'the real law' implies that 
ann exception for murderers who kill in order to obtain an inheritance should be 
readd into the statutes of wills: they may not inherit. The positive law appears to 
bee overinclusive from the point of view of the principles underlying it: the 
categoryy of people who according to the settled law were allowed to inherit is 
tooo broad, and an exception needs to be read into it. 

Riggss v Palmer also illustrates the phenomenon that the impact of 
principless extends beyond the provisions in which they are directly expressed. It 
wass not any of the points underlying the statutes of will s which led to the 
solution;; the principle 'no man may profit from his own wrong' had not found 
expressionn in any of the provisions in this area. It was imported from other 
areass of law where it clearly served as an important justifying reason for a 
numberr of legal provisions and judicial decisions. A consistent application of 
thiss principle implies that a murderer may not inherit from the person he 
murdered,, even though he is mentioned in the will as a beneficiary. By adding a 
rulee to the settled law to this effect, the judges were making the law in the area 
off  the statutes of will s "conform as closely as possible to principles of justice 
assumedd elsewhere in law", thereby complying with the general prescription 
thatt the law should be constructed so as to make it coherent in principle.4 

3.2.22 The model of principles encompassing the smaller-scale model of 
purposivee interpretation 

Inn the previous section, the model of principles worked in such a way that the 
reformm of the positive law was brought about not by a principle immediately 
underlyingg the statute that was being revised, but by a principle that had been 
expressedd in other provisions. Because of this, one might be led to think that the 
modell  of principles does not really concern itself with the point immediately 
underlyingg the most locally applicable legal provision. Nothing would be 
furtherr from the truth. It is certainly not the case that the model of principles, 
withh its deep and broad approach, puts aside its small-scale predecessor. It 
incorporatess it: considering a statute in light of its underlying point is an integral 
partt of the model of principles. 

Dworkin,, Law's Empire, on pp. 19-20. 
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Sometimes,, applying the model of principles means that only the 
shalloww and narrow approach, which is typical of the purposive theory, has to 
bee activated. Consider  how the large-scale Dworkinian method would solve 
Fuller' ss problem case of the statue of a vehicle in the park, a case in which the 
statutee 'no vehicles in the park' is at odds with the purpose immediately 
underlyingg it. I  think we should understand it this way. The model of principles 
wouldd solve it the same way: it would read the statute in light of its underlying 
pointt  and conclude that the real law implies that an exception for  immobile 
statuess of vehicles should be read into the statute. The model of principles just 
addss a deeper, more abstract layer  consisting of the general principles 
underlyingg the law as a whole. It is ultimately because the statute corrected in 
lightt  of its underlying point is not in disagreement with any of the general 
principless of the law, that this problem can be solved at the local level. In other 
words,, the general principles which are part of the principle-based theory 
governn also in this case, although they rule passively, by permittin g the case to 
bee solved at the more limited, local level. 

Onn other  occasions, a local principl e immediately underlying a statutory 
provisionn and a general legal principl e underlying other  areas of the law may 
functionn together  in a different constellation: they can both be invoked to argue 
towardss the same conclusion. We can imagine this example. The law contains a 
statutee stipulating that in case of child abuse, the state can deprive parents of 
theirr  parental rights. Up until this point in time, only forms of physical abuse 
havee been explicitly recognized as constituting child abuse. The judge is faced 
withh the question whether  emotional abuse, unaccompanied by any form of 
physicall  abuse, is a form of child abuse for  the purpose of this act. Let us 
disregardd considerations concerning the issue that emotional abuse might be 
harderr  to establish and prove than physical abuse, and just consider  the 
theoreticall  question whether  child abuse should be taken to include emotional 
abuse.. The local principle, immediately underlying the statute, is obviously 
'protectionn of the child', a principl e which has also found expression in quite a 
feww other  legal provisions. The argument maintaining that emotional abuse is a 
formm of child abuse, using this principl e underlying the statute, would go 
somethingg like this: "Emotional abuse can be just as damaging to a child as 
physicall  abuse. In view of the principl e underlying the statute, namely 
protectionn of the child, there is therefore no justifyin g reason for  taking 
protectivee measures in case of physical abuse and not in the case of emotional 
abuse.. A consistent application of the point of the statute requires that emotional 
abusee be considered child abuse for  the purpose of this statute." 

Whenn expanding the view beyond the statute and its underlying 
principle,, moving out to other  areas of the law and considering the general 
principless expressed there, another  argument can be found in support of this 
conclusion.. Suppose that it has been firml y established in various statutes and in 
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courtt decisions that emotional damages in cases of accident, negligence and 
otherr forms of wrongdoing may be eligible for pecuniary compensation. 
Apparently,, the law deems not just a person's physical, but also his emotional 
sidee worthy of its protection. This principle can be used to argue in support of 
thee view that the law implies that emotional abuse is a form of child abuse: 
"Fromm the legal provisions regulating pecuniary compensation of damages, it 
appearss that the law recognizes the principle that not just a person's physical, 
butt also his emotional side deserves to be protected. This principle is also 
applicablee to the issue of child abuse, and a consistent application of this 
principlee requires that emotional abuse be recognized as a form of child abuse. 
Iff  not, the law would be unprincipled at a deep, fundamental level: it would be 
basedd on two contradictory images of what a human being is, or in any case 
whichh aspects of a human being deserve to be protected by the law. By 
interpretingg child abuse as encompassing emotional abuse, the law is interpreted 
inn a way which makes it coherent in principle." 

3.3.33 The model of principles at work behind easy cases 

Untill  now, the model of principles has been shown in settings where its 
presencee could clearly be seen, either at its full 'global' scale or at a smaller 
scale.. But what about easy cases where it is immediately evident what the law 
implies?? Here, Dworkin takes an approach similar to the purpose theory: the 
modell  used to attribute meaning to the positive law in easy and in hard cases is 
onee and the same, the only difference being that in easy cases it does not have to 
bee activated: 

""  .. [Q]uestions of law are sometimes very easy for lawyers and even for 
nonlawyers.. It "goes without saying" that the speed limit in Connecticut 
iss 55 miles an hour and that people in Britain have a legal duty to pay 
forr food they order in a restaurant. At least it goes without saying except 
inn very unusual circumstances. A critic might therefore be tempted to 
sayy that the complex account we have developed of judicial reasoning 
underr 'law as integrity' is a method for hard cases only. He might add 
thatt it would be absurd to apply the method to easy cases ... and then 
declaree that in addition to his theory of hard cases, Hercules needs a 
theoryy about when cases are hard, so he can know when his complex 
methodd for hard cases is appropriate and when not. The critic will then 
announcee a serious problem: it can be a hard question whether the case 
att hand is a hard case or an easy case, and Hercules cannot decide by 
usingg his technique for hard cases without begging the question. 
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Thiss is a pseudoproblem. Hercules does not need one method for 
hardd cases and another for easy ones. His method is equally at work in 
easyy cases, but since the answers to the questions it puts are then 
obvious,, or at least seem to be so, we are not aware that any theory is at 
workk at all."41 

Supposee someone has been caught driving 80 miles an hour, well above the 
maximumm speed limit of 55 miles, for no other reason than that he wanted to get 
homee fast. It is clear that this person has violated the provision regulating the 
maximumm speed. The critic who figures in the quotation above would argue that 
thee case is totally unproblematic and that we do not need Dworkin's theory 
here.. It would be superfluous to go through all the motions of checking whether 
applyingg the provision would in this case agree with the underlying purpose of 
thee statute and, in addition, of checking which general legal principles apply to 
thee case, so as to make sure that the statute does not really mean something else. 
Wee do not have to put ourselves in Hercules' shoes in order to find out what the 
laww has to say about this case: we know that the statute does not mean 
somethingg other than what it plainly says. The critic infers from this that there is 
apparentlyy some factor which tells us when one enters the territory of hard cases 
wheree Dworkin's theory is appropriate. 

Dworkinn agrees with the first part of the critic's reasoning: there are 
indeedd easy cases, and in these cases a judge does not have to actively take a 
broadd and deep look at the law to make sure that the statute should indeed be 
readd according to its conventional linguistic meaning. However, he rejects the 
secondd part of the critic's reasoning: we do not need a theory outside of the 
modell  of principles which can tell us when cases are hard and, consequently, 
thee model of principles needs to be applied, and when cases are easy and we can 
doo without it. The model does apply in these easy cases: the deep underlying 
reasonn why these cases are easy is that the plain meaning of the statute is so 
obviouslyy in line with the statute's underlying point and with the more general 
pointss underlying the law as a whole. In these easy cases, the model of 
principless remains below the surface; it does not have to be activated, but it 
governss nonetheless, in an invisible way. 

411 Dworkin, Law's Empire, on pp. 353-354. 
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4.. The model of principles and judicial constraints in the reforming 
stage e 

Inn the previous sections it was shown how the principles belonging to the 
principle-basedd theory determine what the law really has to say - this is also the 
casee in so-called easy cases where it is immediately evident what the law 
implies.. In the examples adduced in the previous sections, judges actually 
reformedd the positive law, where needed, so as to align it with the principle-
basedd theory. However, there may be cases where a judge does not have the 
powerr to revise the positive law in this manner. We should now take a closer 
lookk at the reforming stage and consider the question of the limits of judges' 
powerr to revise the positive law, particularly with regard to statutory law. 
Obviously,, the law may determine that in certain circumstances a judge is 
allowedd and maybe even obliged to declare legal provisions void. This may for 
examplee be the case if statutory provisions are at odds with the constitution or 
withh provisions of certain international treaties. Questions about judicial 
restraintt arise when no such explicit mandate has been given. 

Inn the previous sections, the judicial revisions of the positive law 
amountedd to a further specification of the positive statutory law where it was 
inconclusivee (see the case Sweet v Parsley42), to reading an exception into a 
statutee (as in the case Riggs v Palmer43) or to an extensive interpretation of a 
provisionn (see Fuller's case where 'sleeping in the railway station' is interpreted 
ass encompassing the case of a person who was not technically asleep but who 
wass lying down in the railway station with a blanket and a pillow44). Before 
continuingg to explore the limits of a judge's revisionary powers, let us consider 
aa type of case in which a far more drastic type of reform would be required by 
thee principle-based theory, namely the overruling of an explicitly stated 
statutoryy provision. A statutory provision may be a mistake as a result of the 
factt that the legislature made an error when creating the legislation. It may have 
createdd a statutory provision that completely 'missed the point' it was intended 
too achieve or that was completely at odds with the general principles underlying 
thee law as a whole. However, a complete mistake is more likely to be the result 
off  changes in the social world or in our knowledge about the world over time, 
soo that a provision which at a previous point in time made sense (or at least 
seemedd to make sense) and fitted into the larger fabric of the law, has developed 
intoo an oddity. 

422 Described before on pp. 33-34. 
433 Described before on pp. 35-35. 
444 Described before on pp. 29-30. 
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Ass an example, we can use Dworkin' s case of a statute which states that 
liabilit yy in airplane accidents is limited to a stipulated amount, which may be 
muchh less than the actual amount of damages sustained.45 In contrast, other 
legall  provisions relating to different types of accidents do allow full recovery 
forr  the actual damage incurred. At the time the statute for  airplane accidents 
wass implemented, the exceptional position for  airlines made sense. There was a 
justifyin gg reason for  it: airlines were fledgling industries which needed special 
protectionn in order  to survive and this, combined with the fact that at that time 
insurancee available to airlines was very expensive, led to the stipulation that 
recoveryy for  damages was limited to a maximum amount. However, the 
situationn has changed over  the years: airlines have become secure businesses, 
andd on top of that, insurance has become relatively inexpensive for  them. With 
this,, the justifyin g reason for  the provision limitin g liabilit y in airplane 
accidentss has disappeared, and the provision has developed into a mistake from 
thee point of view of the general principles underlying the rest of the law of 
accidents.. The principle-based theory underlying the law indicates that the 
provisionn should be repealed. It is clear  that such a case sends a signal to the 
legislatorr  that the statute should be changed. But what is a judge to do who has 
too decide a case in which the actual damages exceed the limit stipulated in the 
airlin ee statute? Should she be allowed to decide that the plaintif f should be 
awardedd damages commensurate with the actual damages incurred, thereby in 
effectt  overruling the statutory provision? 

Havingg added this type of case to our  repertoire, let us now return to the 
questionn of the limit s of judges' power  to revise statutory law. Various views 
existss as to how far  a judge may go in reforming statutes. I will briefly sketch 
somee of the possible positions one could take with regard to this matter. 

Henryy Hart and Albert Sacks consider  this issue of the limit s of the 
revisionaryy powers which a judge should have, and their  answer  can be taken as 
representativee of a very moderate and cautious position. They contend that a 
judgee should in all cases respect the constitutional position of the legislature, 
whichh leads them to formulate the general rule that "... a court ought never  to 
givee the words of a statute a meaning it cannot bear  .. .".46 This implies that the 
interpretationn which a judge gives to statutes has to still be 'linguisticall y 
possible'.. This I will call the 'linguistic boundaries rule'. Although one gets the 
generall  drif t of this rule, a further  specification is called for. When tryin g to pin 
downn more precisely what it implies, I think we should understand it as 
entailingg the following. 

455 Dworkin, Taking Rights Seriously, on pp. 119-121. 
466 Hart and Sacks, The Legal Process, on p. 1375. 
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Whatt  seems clear  is, first  of all, that if according to conventional 
linguisticc meaning it is ambiguous whether  a case falls in- or  outside the scope 
off  a rule (are bikes vehicles which are forbidden in the park?) the model of 
principless has a free hand in deciding this matter. If a judge were to decide that 
'noo vehicles in the park' read in light of its underlying purpose implies that it is 
forbiddenn to ride your  bicycle in the park, this is still a legitimate interpretation 
whichh falls within the linguistic boundaries of the rule. In other  words, the 
variouss interpretations that are defensible as interpretations of a linguistically 
vaguee or  ambiguous stipulation, all belong to the category of interpretations that 
aree 'linguisticall y possible'. 

Thee linguistic boundaries rule would clearly disallow an overruling of 
ann explicit statutory provision. In light of Hart and Sacks' general rule that the 
wordss of a statute may not be given a meaning they cannot bear, it would for 
instancee clearly be illegitimate for  a judge to overrule the explicitly stated limit 
too compensation for  damages in the airlin e statute. 

Also,, the linguistic boundaries rule would not allow the following type 
off  expansive reasoning. Let us again take the no vehicles in the park rule. 
Imaginee there are a lot of dogs in the park, including Rothweilers and pitbulls, 
causingg considerable noise and nuisance, and even danger  to people who are 
walkingg and playing in the park. Suppose there is no rule banning dogs from the 
park.. Undeniably, the following argument has considerable rational merit to it: 
"Th ee law is attempting to promote the purposes of quiet and safety in the park, 
ass can be seen from the rule prohibitin g vehicles in the park. Banning dogs from 
thee park would greatly contribute to the further  realization of these objectives 
whichh the law is attempting to promote. Given these objectives, it should be 
concludedd that the law should also be understood to prohibit dogs in the park." 
Shouldd a judge be allowed to reason like this? Although banning dogs from the 
parkk would certainly further  the aims of quiet and safety in the park, this 
reasoningg would, according to the linguistic boundaries rule, go too far: it is 
simplyy linguistically impossible to interpret 'vehicles' as encompassing dogs. 
Thiss does not detract from the fact that the technique of using the principles to 
extrapolatee to conclusions which go beyond the linguistic limit s of explicit legal 
rules,, may be a very powerful argument in attempting to persuade legislators to 
enactt  specific statutes - in this case: to do something about the dogs in the park. 
However,, for  a judge it is off-limits ; it would be an illegitimate extension of 
statutoryy law. 

Thee linguistic boundaries rule does, however, allow certain forms of 
expansionn or  contraction of the scope of a statutory rule beyond or  within its 
conventionall  linguistic meaning. In some cases, it may be linguistically possible 
too stretch a provision beyond its conventional linguistic meaning. Although it is 
impossiblee to formulate hard-and-fast rules stipulating which extension is and 
whichh is not allowed, I think we can see that the interpretation of 'sleep' as 'to 
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spreadd oneself out on a bench or  floor to spend the night or  as if to spend the 
night''  in Fuller' s example described before47, is sufficiently close to the 
conventionall  linguistic meaning of 'sleep*  so as to still be linguistically 
possible.. This interpretation stays within the dimensions of the text of the 
statutee even though it goes beyond the conventional linguistic meaning of its 
words.. As far  as narrowing the meaning of words is concerned, Hart and Sacks 
statee that "[t]h e meaning of words can almost always be narrowed if the context 
seemss to call for  narrowing." 48 This suggests that it is linguistically possible to 
forr  instance exclude Fuller' s passenger  who happened to have fallen asleep in 
ann upright position while waiting for  his train from the category of people who 
aree 'sleeping in the railway station'. 

Itt  is clear  that the adoption of the linguistic boundaries rule leads to a 
veryy cautious position, with some possibilities of expanding the statutory law 
beyondd or  contracting it within the conventional linguistic meaning of the 
formulationn used. However, it does not leave too much leeway in venturing 
awayy from the conventional linguistic meaning of the wording of statutes. One 
couldd adopt a bolder  position than this. In fact, Dworkin' s position does not 
seemm to hold on to the idea that one has to be able to present a particular 
interpretationn as 'linguisticall y possible'. In his model case, Riggs v Palmer, an 
exceptionn is added to the statute of will s in that it is determined that murderers 
mayy not inherit from the person they murdered. But, unlike Fuller' s 
interpretationss of the rules 'no sleeping in the railway station' and 'no vehicles 
inn the park' , the exception of Riggs v Palmer  cannot be constructed as a 
restrictivee interpretation of a word or  a set of words used in the statute of wills. 
Thoughh in this respect Dworkin takes a more liberal attitude regarding judges' 
powerr  to revise the positive law, he draws a clear  line at overruling statutory 
rules.. He takes the position that courts generally do not have the power  to defeat 
aa statute that is a complete mistake from the point of view of the principle-based 
theoryy of the law, such as the airlin e statute. Dworkin maintains that, though the 
statutee is a mistake from the point of view of this theory, the statute's authority 
iss fixed. As a consequence, the mistake is embedded, it is not a judiciall y 
corrigibl ee mistake.49 

Dworkin' ss position, implying an unqualified ban on the overruling of 
statutes,, is not the only plausible position to take. Guido Calabresi for  instance 
arguess that courts may overrule statutes when particular  conditions are satisfied. 
Hiss position is not a completely radical one; there is a strong retentionist bias in 
hiss conditions. The statute remains in force unless it is quite clear  that it does 

477 See before on p 30. 
488 Hart and Sacks, The Legal Process, on p. 1376. 
499 Dworkin, Taking Rights Seriously, on p. 121. 
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nott  fit  the legal landscape generally. Only if a statute is clearly out of line with 
thee rest of the law, Calabresi would consider  whether  the statute should indeed 
bee overturned. Some of the factors to be considered are the age of the statute 
(recentt  statutes deserve a presumption of majoritaria n support even if it is out-
of-syncc with the rest of the law, and the older  the statute, the less likely it is to 
havee the continued support) and whether  it concerns a specifically oriented 
statutee (if a statute was enacted in response to a crisis or  some specific problem, 
itt  will age more quickly).50 Calabresi would maybe allow a judge to overrule 
thee flawed airlin e statute. 

Thiss brief discussion of the limit s of the power  of the judiciar y to reform 
statutoryy law has been no more than a rough sketch of some of the general 
positionss one could take, imposing more or  less restraint. It is clear  that even the 
latterr  stances do draw a limit at some point, thereby leaving elements in the law 
thatt  are at odds with the principle-based theory presupposed by the positive law. 
Thiss leads to the question: what are the implications of this for  the proposition 
thatt  'principles govern all the time'? The most obvious conclusion might seem 
too be that the governance of principles has come to an end here. Maybe it 
shouldd be conceded that the statement that principles rule all the time, in every 
typee of case, has been too bold. Maybe an exception needs to be made for  these 
casess which lie outside of the area where a judge may legitimately reform 
statutoryy law. 

II  think this is not the best way to look at it. I  suggest that principles 
remainn an important factor  governing even this type of case. They just govern in 
aa different, much more modest way. Instead of the substance of the principles 
rulin gg fully , the principles exercise what could be called a 'dampening 
Junction'.Junction'. Take the case in which the wording of a statutory provision is 
completelyy at odds with the principle-based theory of the law, a case where a 
judgee will generally refrain from taking a decision which plainly overrules the 
provision.. The dampening function of principles would imply that the fact that 
thee statute does not fit  into the fabric of the principle-based theory is a valid 
reasonn for  applying the statute as narrowly as possible. If a judge has leeway in 
applyingg the rule, for  instance in determining the penalty or  the amount of 
damagee to be paid, she should choose the mildest option possible. And cases in 
whichh the statute conflicts with another  explicit provision should be used as 
opportunitiess for  not applying the flawed statute. Here, the principles are made 
too retreat into the background, but they are constantly present, waiting eagerly 
too come forward and exert their  influence whenever  the slightest chance 
presentss itself. 

Guidoo Calabresi, A Common Law for the Age of Statutes, Harvard University 
Press,, Cambridge, Massachusetts, 1982. 
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5.. Concluding remarks 

Thiss chapter examined the technique of reasoning implied by the model of 
principles.. Also, a closer look was taken at the claim regarding the scope of the 
modell  of principles, namely that the principles which figure in the principle-
basedd theory presupposed by the positive law - and particularly the deepest 
levell  consisting of the most general principles - govern all the time. Once it is 
recognizedd that the primacy of these principles can manifest itself in different 
forms,, this claim is better understood. In those cases where the principles 
activelyy lead to a revision or extension of the positive law, the role of principles 
iss obvious. In easy cases their role is not immediately evident, but the principles 
rulee nonetheless, behind the scenes. In those cases in which the positive law 
containss mistakes that are embedded and cannot be judicially corrected, the 
principless do not fully determine the meaning of the law; their influence takes a 
different,, more modest form: they have a dampening function. 

Itt is of importance to recognize that all of these different forms in which 
thee primacy of principles can manifest itself, are parasitic on one and the same 
underlyingg presupposition: that we can determine what is and what is not 
impliedd by the principles belonging to the principle-based theory underlying the 
positivee law. With regard to this presupposition, the following should be noted. 
Inn this chapter, a rather rose-colored, unproblematic picture of the model of 
principless was presented: the examples have been chosen and presented so as to 
presentt the mechanics of the model of principles in an uncomplicated setting, 
andd in all cases the principle-based theory clearly pointed to a single answer. It 
iss certainly not the case that the principle-based theory can guide to one 
unequivocall  answer in all cases. In the next chapter a dose of realism will be 
addedd to the benign picture of the model of principles painted in this chapter. 
Matterss will be approached from the problematic side, by focusing on those 
casess where the model of principles stalls. 
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Chapterr  2 

Takingg a more critical look at the workings 
off  the model of principles 

1.. Introductio n 

Thee previous chapter contained a benign picture of the workings of the model of 
principles:: in all the cases that were described, the model functioned in such a 
wayy that the principle-based theory provided one unequivocal answer to the 
questionn of law. There are, however, cases that do not have an unequivocal 
answerr within the model, but where, instead, reasonable arguments can be made 
forr different answers. These are 'hard cases within the model of principles'. The 
pointt of limiting the analysis to unproblematic cases was that it enabled us to 
presentt a clear picture of the mechanics of the model of principles. It is now time 
too create a more realistic image of the model of principles. Such an image would 
havee to include the fact that hard cases do occur. 

Sectionn 2.1 examines the general distinction between clear cases and 
hardd cases. Next, in section 2.2, these two categories are considered within the 
specificc context of the model of principles, that is, 'clear cases within the model 
off  principles' and 'hard cases within the model of principles' are investigated. 
Thiss includes a description of the various types of hard cases that can arise 
withinn the model of principles, each having their roots in a different kind of 
problemm that can present itself within this model. Section 3 proceeds to examine 
whatt to do with these hard cases. Section 3.1 describes which method should be 
followedd to decide them. Section 3.2 considers a question which Dworkin has 
spentt a lot of effort on in putting it on the agenda as issue which deserves serious 
consideration:: do these hard cases have a right answer? 

Havingg dealt in a rather sketchy manner with the phenomenon of hard 
cases,, the second half of this chapter focuses on one particular type of hard case 
withinn the model of principles, namely the one that is caused by the fact that 
conflictingg principles apply and it is unclear how the conflict should be resolved. 
Sectionn 4.1 establishes that this problem presents itself quite frequently and that 
itt therefore constitutes a threat to the model of principles; it also takes a closer 
lookk at a case where this problem occurs. Section 4.2 investigates two 
fundamentallyy different interpretations of conflict between principles. Members 
off  the so-called Critical Legal Studies movement contend that the positive law 
iss an expression of conflicting, irreconcilable ideologies. In their view, most 
casess of conflicting principles are a reflection of this: conflicting principles 
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typicallyy belong to two irreconcilable principle-based theories which each 
havee a significant foothold in the positive law. Dworkin on the other hand 
posess that the exact same principles that the CLS Movement considers 
irreconcilable,, are in fact compatible, in the sense that they can live together 
withinn one and the same principle-based theory. This distinction and its 
implicationss for the perception of the problem of conflicting principles are 
explored. . 

2.. Towards a more realistic picture of the model of principles: 
introducin gg 'hard cases within the model of principles' 

2.11 Defining clear  cases and hard cases 

Casess that come before a judge can usefully be subdivided in clear cases and 
hardd cases. The categorization clear versus hard cases concerns the issue whether 
orr not the question of law which figures in a case has a single unequivocal 
answer.. The distinction between clear and hard cases is not concerned with the 
factss of a case. Clearly, the difficulty with respect to a particular case may be that 
thee facts are disputed and are not easy to establish, for example: did Elmer 
actuallyy kill his grandfather?; did the driver actually drive 80 miles per hour? 
Thoughh a case may be difficult or easy with respect to such factual issues, the 
distinctionn as it is used here only relates to questions of law, such as: may Elmer 
inheritt from his grandfather?; did the driver, by driving 80 miles per hour, 
violatee the speed limit? 

ClearClear cases are cases in which there are compelling arguments for one 
singlee answer to the question of law, in the sense that it can be demonstrated that 
thiss is the one correct answer. In clear cases, reasonable people who are familiar 
withh the law, would all upon reflection agree to the same answer being the one 
correctt answer to the legal question. It should be noted that some of these clear 
casess may be easy in that the answer is immediately obvious. Others may be 
quitee complicated; one may have to actively employ a complex reasoning 
processs in order to find out what the one correct answer to the legal question is. 
HardHard cases are all those cases that are not clear. In hard cases, the law does not 
providee one unequivocal answer. Instead of there being compelling arguments in 
supportt of one single answer, reasonable arguments can be made for different 
answerss to the question of law. 

Withh regard to this distinction between clear and hard cases, it should be 
notedd that it is not the case that either there is one answer (in clear cases) or there 
aree no constraints whatsoever (in hard cases). A more sophisticated view should 
bee taken. The process of finding an answer to a question of law can be described 
ass follows. In every case, before considering the law in depth, a set of possible 
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answerss can be identified. Ruling out clearly ridiculous or silly answers, one can 
probablyy list a number of options that are eligible as possible candidates. Once 
wee take a closer look at what the law has to say about the issue at hand, a 
numberr of these options can probably be ruled out as being wrong answers. If 
thiss process of elimination leaves one answer only, the one correct answer has 
beenn identified: there are compelling arguments that this is the solution to the 
questionn of law and we are therefore dealing with a clear case. In quite a few 
cases,, the elimination of wrong answers does not leave just one answer. Instead, 
aa number of possible answers may remain. These are defensible answers: 
reasonablee arguments can be made in support of each of them. Whenever there 
aree several defensible answers, we are faced with a hard case. 

Ass with almost any distinction, the dividing line between hard cases and 
clearr cases will not always be completely clear. The criterion used for making 
thee distinction - whether there are compelling arguments for one single answer, 
orr whether there are several defensible answers - does not invariably delineate a 
sharpp line. There will inevitably be a grey area between clear and hard cases, but 
thatt does not detract from the fact that the distinction generally makes sense and 
iss certainly useful. 

Iff  one wants to go beyond these general criteria of distinction and 
describee in more specific terms what makes a case hard or clear, and an answer 
wrong,, defensible or correct, one will find that a more specific elaboration 
dependss on the general theory of law and of legal interpretation one adopts. We 
onlyy have to think back about the case described in the previous chapter of the 
personn who had accidentally fallen asleep while sitting on a bench in the railway 
stationn while waiting for his delayed train.1 According to a rigorous, 
straightforwardd application of the theory of plain meaning, this person should 
clearlyy be fined under the provision stipulating that "it shall be a misdemeanor, 
punishablee by a fine of five dollars to sleep in any railway station". The case 
clearlyy falls within the plain, conventional meaning of the words of this rule and 
withh that, so the people who accept the theory of plain meaning would agree, the 
rulee clearly applies. The answer that this person who had fallen asleep may be 
fined,fined, is the correct answer from the perspective of the theory of plain meaning. 
However,, it is wrong from the point of view of the theory of purposive 
interpretation:: the case of a person who accidentally fell asleep while waiting for 
hiss delayed train does not fall within the point of the rule. With that, the rule 
shouldd not be applied, and the answer that the person may be fined is plainly 
wrong.. From the perspective of the theory of purposive interpretation, the correct 
answerr is that the person is not punishable. 

Forr this example, see chapter 1, p. 29-30. 
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2.22 Clear  cases and hard cases within the model of principles 

Havingg made these general observations, let us return to the theory of legal 
interpretationn which is the focus of this study: the model of principles. What 
makess cases hard or clear within the model of principles? 

Itt is useful to briefly recall the ground rules of the model of principles 
thatt have been described at length in the previous chapter.2 There are three main 
stagess in the process of determining what the law has to say according to this 
model.. In the first stage, the pre-interpretive stage, the positive law is identified. 
Thee positive law consists of the constitutional and statutory provisions and the 
courtt decisions read according to their conventional linguistic meaning. Next, in 
thee interpretive stage, the principle-based theory underlying the positive law is 
constructed.. In doing so, one has to take a deep and broad look at the positive 
law:: one should not just identify the principles) immediately underlying the 
individuall  elements of the positive law, but also the general principles that are 
ablee to justify most of the positive law seen as a whole. The principle-based 
theoryy consists of these local and general principles, as well as of the rules and 
decisionss for particular cases that follow from them. The theory should be able 
too accommodate most of the positive law. Finally, in the reforming stage, the 
existingg positive law is adjusted, if needed and so far as possible, so as to bring it 
inn line with the principle-based theory of the law. Clear cases within the model 
ofof principles are those cases in which at the end of these three stages one 
answerr results that reasonable people, upon reflection, will agree to. Hard 
casescases within the model of principles arise when at any stage of the reasoning 
process,, several defensible options present themselves. 

Lett us for now limit the analysis to hard cases that may arise in the 
interpretiveinterpretive stage, the most important stage within the model of principles. 
Twoo main categories of problems causing hard cases can manifest themselves 
inn this stage. In order to be able to explicate them, we should recall the rule 
pertainingg to the degree of 'fit ' a principle-based theory should have in relation 
too the positive law. Clearly, it would be most ideal if the theory could 
accommodatee all of the positive law. However, as was mentioned before, it 
wouldd be unrealistic to employ a fit-test this strict.3 The fit-test is somewhat 
relaxedd in that the principle-based theory only has to fit  the bulk of the positive 
law;; a relatively small portion of the positive law may be regarded as erroneous. 
Onee correct answer results at the end of the interpretive stage if a single 

22 See chapter 1, section 2, pp. 9-21. 
33 See chapter 1 on p. 15. 
44 Obviously, the notions of 'the bulk of the positive law' and 'a relatively small 

portionn of the positive law' cannot be fixed precisely. However, a large enough area 
willl  exist where people will agree about the interpretation of these notions for them 
too have a useful function. 
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principle-basedd theory can be identified that fits all or at least the bulk of the 
positivee law, while the portion of the positive law that might have to be 
designatedd as a mistake is relatively small. Hard cases arise if this is not the case. 

Thee first category of hard cases that can arise in the interpretive stage 
concernss the following phenomenon: (i) two (or more) principle-based theories 
cann be constructed that fit  (roughly) the same elements of the positive law, (ii) 
eachh theory fits all or almost all of the positive law, and (iii ) each theory points 
too a different answer to the legal question. Referring back to the metaphor of the 
jigsaww puzzle presented in the previous chapter, this problem can be stated as 
follows.55 The puzzle pieces that we start out with (the elements belonging to the 
positivee law) can be arranged in two different ways. Each of them results in a 
differentt puzzle (a different principle-based theory) and each would use all or 
almostt all of the puzzle pieces, while leaving none or relatively few to be 
transferredd to the box labelled 'mistakes'. In these cases the law, as perceived by 
thee model of principles, allows for different defensible interpretations. All of 
themm would pass the requirement that a theory should fit  all or at least the bulk of 
thee positive law. 

Thee second category of problems is of a different nature. It concerns 
thosee cases in which the following holds: (i) two (or more) principle-based 
theoriess can be constructed, each of which fits a different section of the positive 
law,, (ii) each theory fits more than merely a relatively small portion of the 
positivee law, and (iii ) each theory points to a different answer to the legal 
question.. The fact that the theories fit  more than just a small section of the 
positivee law implies that they all have sufficient foothold in the law so as to 
qualifyy as theories that are presupposed by (different parts of) the positive law. 
Inn terms of the puzzle image, we can say that this problem arises if we can 
constructt two different puzzles with the pieces, each puzzle using of a different 
portionn of the original set of pieces. 

Itt is illuminating to compare these two categories of hard cases that arise 
withinn the model of principles to their equivalent within the positivist theory of 
law.. The positivist theory of law holds that the law consists of the constitutional 
andd statutory provisions and court decisions, all read according to their 
conventional,, linguistic meaning. The first category of hard cases within the 
modell  of principles consisted of cases where there are two or more principle-
basedd theories, all of which comply with the requirement that a theory should fit 
almostt all of the positive law. Its equivalent within the positivist theory of law 
wouldd be the category of cases where the positive law is vague or ambiguous, or 
iss completely silent with regard to a question of law. The second category of 
problemss within the model of principles comprises those cases where two or 
moree principle-based theories have been implemented in different parts of the 

Seee chapter 1, on pp. 15-17. 
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positivee law. Its equivalent within the positivist theory of law would be the 
occurrencee of conflicting positive rules. 

Thee first category of 'hard cases within the model of principles' can in 
turnn present itself in different forms. The problem may be that it is unclear which 
off  two (or more) principles underlies an existing provision, an area of the 
positivee law, or the law as a whole. Let us consider a small-scale example of a 
statutoryy provision that admits of more than one 'point'. What is the underlying 
principlee of the rule prohibiting vehicles from entering the park? Is it 'quiet in 
thee park', 'the safety of strollers' or both? Both would fit  the rule in the sense 
thatt they both could be argued to be its underlying justifying rationale. In some 
casess it would make a difference, for instance with regard to the question 
whetherr a bicycle riding through the park is a vehicle that is banned from the 
parkk under this rule. If the point of the provision is 'quiet in the park', then 
bicycless should be allowed, as riding a bicycle generates hardly any noise. If on 
thee other hand the purpose of the rule is 'the safety of strollers', the conclusion 
shouldd be the opposite: riding a bicycle should be prohibited as it has a negative 
effectt on the safety of strollers.6 

Alternatively,, the problem may be that it is unclear whether a particular 
principle,, of which it has been established that it belongs to the law's principle-
basedd theory, does or does not apply to a given situation. For instance, does 
freedomfreedom of speech apply to commercial advertising? If this has not yet been 
decidedd in the law, reasonable people may hold a different opinion about this: 
theree are two theories (freedom of speech does apply to commercial 
advertisements,, and freedom of speech does not apply to commercial 
advertisements)) for each of which reasonable arguments can be made. 

Anotherr problem may be that it is clear which principles apply to a given 
case,, but these principles conflict and it is unclear how this conflict should be 
resolved.. For instance, a particular publication may infringe upon someone's 
privacy,, which argues in the direction of prohibiting the publication. However, a 
conflictingg principle, freedom of the press, also applies, arguing in the opposite 
directionn of allowing publication. If we assume no indications can be found in 
thee rest of the positive law as to how to weigh these two conflicting principles in 

Iff  the various theories all provide compelling arguments for the same conclusion, 
thenn a case is clear. In these cases, the fact that there is doubt about which theory 
shouldd be seen to underlie the positive law is not relevant: the answer to the legal 
questionn does not depend on it. For example, the question whether cars are 
allowedd to drive through the park has a clear answer, as cars driving through the 
parkk would jeopardise the safety of strollers as well as disturb the quiet in the 
park.. And similarly, walking with a bicycle through the park should be allowed 
ass neither the safety of strollers nor the quiet in the park would be affected by it 
inn a negative way. In these cases, all theories point towards the same answer. 
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thee type of case concerned, then we are dealing with a hard case: several ways of 
resolvingg the conflict are defensible. 

Ass an example of the second main category of hard cases (several 
incompatiblee principle-based theories fit different portions of the positive law) 
lett us refer back to the case Sweet v Parsley, described in chapter l.7 Ms. Sweet 
hadd sublet rooms to other persons, who without her knowledge had smoked 
cannabiss in the house. The legal question was whether Ms. Sweet had committed 
thee offence of 'being involved in the management of premises used for the 
purposee of smoking cannabis'. The answer to this question revolved around the 
issuee whether or not the offence of 'being concerned in the management of 
premisess used for the purpose of smoking cannabis' requires knowledge of the 
factt that cannabis was being smoked. In other words, does the principle 'no 
punishmentt unless culpability' apply to this case? Applying the model of 
principles,, the solution to this question was found by looking at other so-called 
anti-sociall  activities such as the keeping of brothels, opium dens and gaming 
housess and seeing whether a lessor is required to have knowledge of what takes 
placee on the premises. In the actual case of Sweet v Parsley, in all of these 
instancess of anti-social activities, it appeared that the lessor only commits an 
offencee if he knew what was going on. With this, the answer to the legal 
questionn about the regulation concerning the smoking of cannabis was clear: 
lessorss such as Ms. Sweet, who were not aware of the fact that cannabis was 
beingg smoked on the premises, have not committed an offence. In order to 
demonstratee the type of hard case we are considering, let us assume a different 
scenario.. Suppose an investigation of the other anti-social activities does not 
renderr one theory that fits all of these provisions. Suppose that in roughly half of 
thee legal provisions regarding anti-social activities, knowledge on the part of the 
lessorr of premises is required while in the other half it is not. Here we are faced 
withh a situation where the law has spoken with two incompatible voices. Two 
incompatiblee principle-based theories have been implemented in different 
sectionss of the positive law: the principle 'no punishment unless culpability' has 
beenn applied in some instances but not in other comparable cases. 

Thee hard cases presented up until now all manifested themselves in the 
interpretivee stage. Even when hard cases do not arise in this stage, problems may 
appearr in the reforming stage. A case that was clear up until the conclusion of 
interpretivee stage (meaning that there are compelling arguments for one single 
answerr at the end of this stage), may turn into a hard case in the reforming stage. 
Reasonablee people, who all employ the model of principles, may disagree as to 
whetherr a judge should be allowed to adjust the positive law so as to bring it in 
linee with the answer that the principle-based theory points to. In instances where 
thee positive law is inconclusive (due to vagueness, ambiguity or conflict between 

77 See chapter 1 on p. 33-34. 
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positivee rules) this problem will not arise. There will be agreement among those 
reasoningg within the model of principles that the positive law should be 
elaboratedd so as to implement the answer suggested by the principle-based 
theory.. The answer provided by this theory will be welcomed as it provides a 
clearr answer where the positive law was inconclusive. Matters will not be so 
clear-cutt in cases where implementation of the answer suggested by the 
principle-basedd theory would for example require expanding or contracting the 
scopee of a statutory rule beyond or within its linguistic boundaries. Reasonable 
peoplee may disagree whether or not this should be allowed. The issues that arise 
inn the reforming stage have been discussed in more detail in chapter l.8 In the 
remainderr of this chapter, I will focus on hard cases that arise in the interpretive 
stagee of the model of principles.9 

3.. What to do with hard cases within the model of principles? 

3.11 How to decide hard cases within the model of principles 

Hardd cases, such as the ones just described, will inevitably arise within the 
modell  of principles. There will always be cases where reasonable arguments can 
bee made in support of several different decisions. A judge has to decide these 
cases;; he may not refuse to decide the matter. This means that he has to select 
onee answer from the set of defensible answers. How should he go about this? 

Thee following quotation describes how Dworkin views the process of 
determiningg how a question of law should be answered (which he describes as 
'decidingg which proposition of law is sound'): 

88 See Chapter 1, section 4, pp. 40-44. 
99 It should be pointed out that Dworkin's use of the term 'hard cases' is not very 

consistent.. Sometimes he uses it as 'hard cases within the model of principles', 
meaningg that within the model reasonable arguments can be made for several 
answerss - see for example Law's Empire, on p. 255, where he notices that "fh]ard 
casess arise, for any judge, when his threshold test [of fit, EB] does not 
discriminatee between two or more interpretations of some statute or line of 
cases.".. At other times Dworkin uses the term 'hard cases' in the much broader 
sensee of 'all cases that are not easy', that is, all cases that do not have an answer 
thatt is immediately obvious - see for example earlier on the same page, p. 255, of 
Law'sLaw's Empire. In this second sense, hard cases include what in this study are 
calledd 'clear cases within the model of principles', that is, cases where the answer 
iss not immediately obvious, but where ultimately there appear to be compelling 
argumentss for one single answer to the legal question. 
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".... a proposition of law is sound if it figures in the best justification that 
cann be provided for the body of legal propositions taken to be settled. I 
arguee that there are two dimensions along which it must be judged 
whetherr a theory provides the best justification of available legal 
materials:: the dimension of fit  and the dimension of political 
morality"10 0 

Inn the terminology of this study; a proposition of law - whether in the form of a 
decisionn for a particular case, a rule or a principle - is sound if it figures in the 
principle-basedd theory that provides the best justification for the positive law. 
'Bestt justification' is a function of two dimensions: the dimension of fit and the 
dimensionn of political morality. 

Thee nature of the dimension of fit is such that it will eliminate 
interpretationss that some judge would possibly prefer on moral grounds: the 
conditionn that an interpretation has to fit  the positive law will limit the role 
anyy judge's personal convictions can play in his decisions. For example, an 
interpretationn of our law that is based on a principle of private law that would 
requiree the rich to share their wealth with the poor would be wrong: it does 
nott fit  the positive law. Even if a judge would find this principle morally 
appealing,, it disqualifies as a principle he may use for interpreting the law. 

Ideally,, the two dimensions of fit  and of political morality work in such a 
wayy that there is only one principle-based theory that fits and justifies all or 
virtuallyy all of the positive law. Ideally, there is no other competing theory that 
hass enough of a foothold in the positive law so as to qualify as a theory which is 
presupposedd by (part of) the legal order. Hard cases present themselves when 
thiss ideal situation does not pertain. As was seen in the previous section, hard 
casess arise when either the same positive material can be used to construct two 
(orr more) theories that lead to different answers, or different sections of the 
positivee law presuppose different theories each pointing to a different answer. In 
thesee cases, the second dimension, the dimension of political morality, serves 
ass a tie-breaker.11 From the set of eligible interpretations, a judge must choose 

Seee Ronald Dworkin, A Matter of Principle, Harvard University Press, 
Cambridge,, Massachusetts, 1985, on p. 143. 
Dworkin'ss position with regard to the question how to resolve hard cases has shifted 
overr time. In earlier work he posited that one should select the interpretation which 
hass the highest degree of fit  with the positive law. Only if there were a tie in this 
respect,, the decision-maker should move on to the dimension of political morality. 
Thatt is, only if two interpretations fit  equally well, the decision-maker should select 
thee one which he perceived to be best from the point of view of political morality. 
See:: Dworkin, A Matter of Principle, on p. 143. In Dworkin's later work, the fit  test 
becomess a "threshold requirement", implying that all interpretations that pass a 
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thee one which he thinks is morally the best option. As Dworkin indicates, now a 
judge'ss moral and political convictions are directly engaged.12 As a result, 
reasonablee judges may decide the same hard case differently due to the fact that 
theirr views on political morality diverge. Referring back to some of the 
exampless of hard cases adduced in the previous section: some judges may be of 
thee opinion that freedom of speech applies to commercial advertising while 
otherss hold the opposite view; and some may decide that freedom of the press 
outweighss the protection of privacy, while others, in the exact same 
circumstances,, may be of the opinion that privacy outweighs freedom of the 
press. . 

Dworkinn gives an apt description of what a judge who reasons within the 
modell  of principles should and also typically will do in hard cases: he will select 
thee answer which he, after thinking good and hard about it, sincerely believes is 
thee best, even though he knows that not all of his colleagues will agree. For what 
elsee could he do? A judge cannot select an answer from the set of defensible 
answerss by drawing straws or by flipping a coin: that would be completely 
arbitrary.. A decision which is made in a random or irrational manner is 
unacceptablee in the area of law. A judge should provide reasons for the decisions 
hee takes and, when the law runs out, they should be reasons which he believes 
aree the best. Reasonable people will generally agree that this guideline should be 
followedd when deciding hard cases. They will , however, not agree to the 
outcome:: different people, applying this guideline, will select a different answer 
fromfrom the set of defensible options. 

3.22 How to characterize decisions in hard cases: Dworkin' s 'one right 
answerr  thesis' versus the 'no right answer  thesis9 

Wee have just established how a judge is supposed to select an answer in hard 
casess within the model of principles: he should opt for the answer which in his 
vieww is morally best. In these cases, the outcome cannot be demonstrated to be 
correctt in the sense that reasonable people, who are familiar with the law and 
whoo apply the ground rules of the model of principles, will concur that this is the 
answerr that should be selected. Now the following question must be considered: 
howw should we characterize the decision the judge takes in these hard cases - the 

certainn minimum threshold of fit  (which threshold may be set differently by 
differentt judges) are eligible. This means that one may choose an interpretation 
withh somewhat lesser fit  if, in the decision-maker's opinion, it is morally better 
thann an interpretation which fits better. See: Dworkin, Law's Empire Empire on p. 255. 
Inn this study's description of the model of principles, the latter view is adopted. 

122 Dworkin, Law's Empire, on p. 256. 
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onee right answer to the question of law, or a (reasoned) choice? This may seem 
likee a rather odd question, but Dworkin has spent a lot of effort putting this on 
thee agenda as a matter which deserves serious consideration. 

Ass regards this issue, Dworkin defends the one right answer thesis, 
whichh claims that these hard cases within the model of principles generally do 
havee a right answer.13 The judge, who selects from among the defensible 
answerss the one which in his view is the best from the point of view of his moral 
convictions,, has identified the one right answer to the question of law, even 
thoughh his answer may be controversial. With this, Dworkin opposes the no 
rightright answer thesis which claims that in hard cases, where reasonable arguments 
cann be made in support of several different answers, there is no right answer; 
instead,, there are only various defensible answers. Dworkin points out that the 
mostt influential argument in support of the no right answer thesis is the so-called 
demonstrabilitydemonstrability thesis, which he describes as follows: 

"Thiss thesis states that if a proposition cannot be demonstrated to be true, 
afterr all the hard facts that might be relevant to its truth are either known 
orr stipulated, then it cannot be true. By "hard facts" I mean physical facts 
andd facts about behavior (including the thoughts and attitudes) of people. 
Byy "demonstrated" I mean backed by arguments such that anyone who 
understoodd the language in which the proposition is formed must assent 
too its truth or stand convicted of irrationality."14 

Dworkinn rejects this demonstrability thesis. He argues that the fact that there are 
noo compelling arguments for a particular proposition, such that reasonable 
peoplee wouldd have to be convinced of its truth, does not imply that it cannot be 
true.. Also in hard cases, there is a right answer, even though it may be 
controversiall  which one it is. 

Itt is not too hard to see the attractiveness of the one right answer thesis in 
thee area of law, and specifically with regard to judicial decisions. A judge will 
generallyy feel pressure to present his decision as the one right answer. He is not 
likelyy to add to his opinion 'I might as well have selected another answer from 
thee defensible ones', or 'I know that other judges would have decided 
differently,, but this is the decision which I personally believe is the best'. This 

133 Some of Dworkin's main essays in which he argues for the one right answer 
thesiss are: A Matter of Principle, pp. 119-145 (the chapter entitled 'Is there really 
noo right answer in hard cases?'), Taking Rights Seriously, pp. 279-290 (the 
chapterr entitled 'Can Rights be Controversial?'), and Objectivity and Truth: 
YouYou 'd Better Believe It, in: Philosophy and Public Affairs, vol. 25, 1996, pp. 87-
139. . 

144 Dworkin, A Matter of Principle, on p. 137. 
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saidd however, it should be pointed out that Dworkin does not merely claim to 
describee how judges typically will tend to present their decisions, or how they 
maybee even genuinely experience what they are doing. His claim implies that 
theree really is one right answer in hard cases. 

Dworkin'ss one right answer thesis has raised a storm in the world of 
legall  philosophers and legal theorists.15 In order to evaluate the content of this 
thesis,, Dworkin's arguments and the objections made against it would have to be 
analyzedd in more detail. This will , however, not be undertaken in this study. The 
reasonn is that, practically speaking, the importance of this discussion is rather 
limited.166 From a practical point of view, demonstrability is of more importance 
thann Dworkin makes it seem. As long as it cannot convincingly be demonstrated 
whatt the right answer is, the notion of the one right answer is simply an 
unfulfilledd promise.17 18 Demonstrability is of particular importance in the area 
off  judicial reasoning, where the answers given to legal questions have an 
importantt impact on people's lives. The idea that a different judge might have 
decidedd one's case differently is hard to accept. This is why I do not investigate 
thee merits of the one right answer thesis, but rather attempt to contribute to 

155 For opposition to the one right answer thesis see for example: H.L.A. Hart's 
essayy 'American Jurisprudence through English Eyes: The Nightmare and the 
Noblee Dream', in: H.L.A. Hart, Essays in Jurisprudence and Philosophy, 
Clarendonn Press, Oxford, 1983, see particularly on pp. 137-140; John Finnis, On 
ReasonReason and Authority in Law's Empire, Law and Philosophy, vol. 6, 1987, pp. 
357-380,, on pp.371-376; Kent Greenawalt, Discretion and Judicial Decision: 
TheThe Elusive Quest for the Fetters that Bind Judges, Columbia Law Review, vol. 
75,, 1975, pp. 359-399; C.W. Maris, Eenhoorns, heksen en Dworkin: een reactie, 
Arss Aequi, vol. 40,1991, pp. 642-649. 

166 This is not to say that from a practical perspective nothing could be gained from 
adoptingg the one right answer thesis. The adoption of the idea that there must be 
onee right answer in hard cases may have a positive effect: it may induce the 
decision-makerr to try harder and stretch further in attempting to find a good reason 
forr his decision. In this sense, the idea that one right answer exists in hard cases 
resembless the notion of an 'ideal'; this notion will be discussed in the next chapter. 
Ass will be seen, ideals are mostly not fully realizable, but one of their useful 
functionss is that by adopting them, one achieves better results than if one were to 
adoptt aims mat are stated in realistic terms - see chapter 3, on p. 102. 

177 I therefore agree with Kent Greenawalt's statement that: "Discretion exists so 
longg as no practical procedure exists for determining if a result is correct, 
informedd lawyers disagree about the proper result, and a judge's decision either 
wayy will not widely be considered a failure to perform his judicial 
responsibilies.",, Greenawalt, Discretion and Judicial Decision, on p. 386. 

111 It should be noted that the position adopted here does not automatically imply 
acceptancee of the demonstrability thesis: it does not mean that the view is 
acceptedd that propositions can only be true if they can be demonstrated to be true. 
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enhancingg the model of principles as far as demonstrability is concerned. In 
doingg so, I focus on an important problem that arises within the model of 
principles:: the problem of conflicting principles. 

4.. A threat to the model of principles: conflicting principles 

4.11 The problem of conflicting principles 

Wee have just established that hard cases are problematic as in these cases it 
cannott convincingly be demonstrated what the one correct answer is to the 
questionn of law. Various different forms in which hard cases can present 
themselvess in the context of the model of principles have briefly been 
considered.. Now I will focus on one of these types: cases in which conflicting 
principless pertain. 

Itt is claimed that, when one analyzes an issue in light of the principles 
thatt apply to it, it is not unlikely that conflicting principles will appear to apply.19 

Forr example, 'freedom of contract' may conflict with 'protection of the 
economicallyy weaker contract party', 'economic growth' with 'a clean 
environment',, 'freedom of speech' with 'protection of privacy', and 
'efficiencyy of the prosecution' with 'protection of a person's physical 
integrity'.. Obviously, it is impossible to measure exactly in how many of the 
totall  number of cases that arise, conflicting principles actually present 
themselves.. However, a very significant indicator that there is substance to the 
claimm that in quite a few cases principles conflict is the fact that Dworkin 
himself,, the major proponent of the model of principles, contends that 
principless will typically present themselves in constellations of conflict. 
Dworkin'ss position with regard to this issue will be analyzed in more detail in 
thee next chapter20; for now it suffices to know that his position supports the 
notionn that the phenomenon of dueling principles is quite common. 

199 For example, Bayles notes: "Sometimes, though rarely, only one principle need 
bee appealed to - all others are irrelevant. Usually several conflicting principles 
aree relevant.", Michael D. Bayles, Mid-level Principles and Justification, in: J. 
Rolandd Pennock and John W. Chapman (eds), "Justification" (NOMOS 
XXVIII) ,, New York University Press, New York, 1986, pp. 49-67, on p. 59. See 
alsoo Joseph Raz who remarks that "[I] t is natural to find reflected in the law 
conflictingg values, goals, and aims", J. Raz„  'Ethics in the Public Domain; 
Essayss in the Morality of Law and Politics', on p. 315. See also Scholten, 
Rechtsbeginselen,Rechtsbeginselen, on p. 274. 

200 See chapter 3, section 3.2, pp. 81-82. 
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Thee problem posed by conflicting principles is how they can provide 
guidancee to the decision-maker. How can two principles which pull in two 
oppositee directions tell a judge what to do? How can for  example the principl e 
freedomm of speech, which pulls in the direction of allowing publication of a 
newspaperr  article, and the opposing principl e of the protection of privacy, 
whichh pulls in the direction of prohibitin g it, indicate which decision a judge 
shouldd take? Knowing which dueling principles apply to an issue may help us 
inn the sense that we know in which terms to think about the issue: moving to 
thee level of principles can tell us what is really at stake at a deep level. But 
howw can conflicting principles provide compelling arguments for  a solution, 
orr  at least for  rejecting some of the options for  solving the case? 

Lett  us consider  one example in more detail, one that will also be used 
forr  analytical purposes later  on in this chapter. This example takes the events and 
thee legal question of the so-called McLoughlin case and part of Dworkin' s 
analysiss of it as starting point.21 The facts of the case were as follows. Mrs. 
McLoughlin' ss husband and four  children were injured in an automobile accident 
inn England. She heard about the accident at home from a neighbour  several 
hourss after  the fact. She went immediately to the hospital and there she learned 
thatt  one of her  children was dead and that her  husband and the other  children 
weree in serious condition. Mrs. McLoughlin suffered nervous shock. She later 
suedd the driver, whose negligence had caused the accident, and demanded 
monetaryy compensation for  the emotional injurie s she sustained. The 
compensationn she demanded was quite substantial and would ruin the negligent 
driverr  financially if he were to be held liable. 

Theree is no doubt that Mrs. McLoughlin indeed suffered harm, but the 
legall  question is whether  the law allows her  to receive compensation for  her 
emotionall  injuries. There were several court decisions awarding compensation to 
peoplee who had suffered emotional harm as a result of seeing serious injur y to a 
closee relative. However, in all these cases the plaintif f had either  been at the 
scenee of the accident or  had arrived within minutes, which was not the case with 
Mrs.. McLoughlin. At the most immediate level, the legal question is whether  or 
nott  Mrs. McLoughlin has a right  to compensation for  the emotional damage she 
suffered.. Raising it to a more general level, the issue is: what is the law on 
compensationn for  emotional injurie s in the case of accident, how should the 
damagee (after  it has been translated into monetary terms) be apportioned 
betweenn the person who caused the accident and the person who was 

211 McLoughlin v. O'Brian [1983] 1 AC. 410, reversing [1981] Q.B. 599, described 
inn Dworkin, Law's Empire, on p. 24 and pp. 240-250. I will follow neither  the 
casee itself nor  Dworkin' s analysis of it exactly in all respects. I use the case as 
materiall  to demonstrate the problem of conflicting principles within the 
analyticall  framework employed in this study. 

59 9 



emotionallyy harmed by it? When moving to an even more general level, the 
questionn becomes: which principles underlying the law apply and what do they 
havee to say about the issue? 

Whenn analyzing the case in terms of the general principles underlying 
thee law, two principles appear  to apply.22 The first  is a principl e which Dworkin 
callss 'the principl e of collective sympathy'. It implies that the state should try to 
protectt  people from being ruined by accidents even when the accident is their 
ownn fault. As Dworkin points out, this principl e is apparent in for  example 
regulativee safety programs of different sorts, in workmen's compensation 
statutess and in state-subsidized schemes of insurance for  risks to property and 
personss not adequately covered in the private insurance market. A second 
principl ee applies, which Dworkin refers to as 'the principl e of responsibility'. 
Thiss principl e states that the costs of accidents should be divided among the 
privatee actors involved in such a way that accidental loss should be borne by the 
personn at fault and not by the innocent victim. This principl e is most apparent in 
considerablee parts of negligence law. 

Inn the case at hand - an accident case where the negligent driver  would 
bee ruined if he were held liable for  the damage he caused - the two principles 
pulll  in opposite directions. The principl e of collective sympathy pulls in the 
directionn of protecting the driver  from being financially ruined. The second 
principle,, which implies that if either  of the two persons involved is to suffer  it 
mustt  be the actor  at fault, pulls in the opposite direction of obligating the 
negligentt  driver  to fully compensate Mrs. McLoughlin. In other  words, when the 
issuee is considered in light of the applicable legal principles, two dueling 
principless appear  to apply, and the legal question translates into the question how 
thee conflict among these two principles should be resolved for  the type of case at 
hand. . 

Descendingg to the more concrete level of rules, at first  sight several rules 
wouldd qualify as possible ways to resolve the conflict between the principl e of 
responsibilityy and the principl e of collective sympathy. They each give a 
differentt  answer  to the question what the law is regarding compensation for 
emotionall  injurie s in the case of accident, and more specifically, how the 
damagee should be apportioned between the person who caused the accident and 
thee person who was harmed by it. Let us suppose the following short list is 
made: : 

1.. people have a right to compensation for  any injury , emotional or 
physical,, that is the direct consequence of careless conduct, no matter 
howw unlikely or  unforeseeable it is that that conduct would result in that 
injury ; ; 

Forr these principles, see Dworkin, Law's Empire, on p. 269. 
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2.. people have a right  to compensation for  emotional or  physical injur y that 
iss the consequence of careless conduct, but only if that injur y was 
reasonablyy foreseeable by the person who acted carelessly; 

3.. people have a right to compensation for  emotional or  physical injur y that 
iss reasonably foreseeable, but not in circumstances when recognizing 
suchh a right  would impose financial burdens on people who have been 
carelesss that are out of proportion to their  moral fault; 

4.. no one has a right  to compensation for  emotional injury , but only for 
physicall  injury . 

Inn rule 1, the principl e of collective sympathy is given no influence while the 
principl ee of responsibility is fully implemented: the negligent actor  would have 
too fully compensate the person harmed, no matter  how large the amount of 
damagee and no matter  how unforeseeable that his conduct would result in that 
injury .. In rule 2, the principl e of responsibility is implemented, though not fully; 
itss effect is moderated to some degree by the principl e of collective sympathy, as 
compensationn is limited to injur y that is reasonably foreseeable. In rule 3, the 
principl ee of collective sympathy is given more weight relative to the principl e of 
responsibilityy than in rule 2: another  condition is added implying that 
compensationn is not given in disproportion to people's moral fault. Rule 4 finds 
itselff  on the opposite side of the scale from rule 1 as far  as emotional injur y is 
concerned::  it fully implements the principl e of collective sympathy, and none of 
thee principl e of responsibility. 

Oncee we know which rule should be selected, we would know which 
decisionn to take in the McLoughlin case. Rule 1 would imply that Mrs. 
McLoughlinn would receive full compensation for  the monetary equivalent of the 
emotionall  damage she suffered. Rule 2 would also mean that she would be fully 
compensated,, as it is reasonably foreseeable that someone would suffer 
significantlyy as a result of the death and injur y of her  children and husband. Rule 
33 would imply that McLoughlin would be compensated though possibly not to 
thee full amount of the damage suffered. According to rule 4, McLoughlin would 
nott  obtain any compensation. 

Heree we see the problem that arises in cases of conflicting principles at 
work::  how can the principl e of responsibility and the principl e of collective 
sympathy,, each pulling in opposite directions, provide guidance to a decision-
maker?? How can seeing the issue in the McLoughlin case in light of these 
generall  principles be of any help? The principles may be useful in that they 
restatee the issue at hand in more general terms, so that we can see what in 
essence,, at a deep level, is at stake. But in practical terms, how can the 
principless contribute to the actual solution of the case? 

61 1 



4.22 Two views of the nature of the problem 

Att this point, we need to explore two different views with regard to the nature of 
thee problem of conflicting principles. The issue in contention is not so much how 
frequentlyy conflicting principles present themselves, but rather what this conflict 
generallyy signifies. In essence, the two views have a different conception of 
whenn principles are compatible and incompatible. Principles are compatible if 
theyy can live together within one and the same theory of political morality (in the 
terminologyy of this study: the same principle-based theory), and they are 
incompatiblee when they cannot belong to one and the same theory. Members of 
thee Critical Legal Studies movement see incompatible principles where Dworkin 
seess compatibility. These different perceptions about the compatibility of 
principless translate into a different interpretation of the problem of conflicting 
principles. . 

4.2.11 The Critica l Legal Studies movement's view 

Thee Critical Legal Studies (CLS) movement originated in the United States in 
thee 1970s. It resumed some of the basic themes of the legal realists of the 1930s, 
particularlyy the notion that the law is highly indeterminate and that judges, 
insteadd of applying pre-existing law, make subjective choices in deciding 
questionss of law. Characteristic of the CLS movement is that they think of the 
laww in terms of grand themes, that is, in terms of general principles or ideologies. 
Theyy perceive of the law as being based on incompatible ideologies or 
principles,, which have been implemented in an unsystematic, haphazard way. 
Thee law is compared to a patchwork quilt: the more concrete norms (that is, 
ruless and decisions for particular cases) belonging to the positive law are an 
expressionn of incompatible principles that have been applied in a random 
manner.. The Dworkinian idea that the law can and should be understood and 
constructedd as a coherent whole is rejected. One of the leading figures of the 
CLSS movement is Duncan Kennedy. His article 'Substance and Form in 
Privatee Law Adjudication' typifies the work of the movement.23 It is 
worthwhile,, in the context of our problem, to briefly consider some of the 
mainn points made in this article. 

Kennedyy argues that the debates about the content of American law, 
andd specifically American private law, can ultimately be reduced to two 
differentt rhetorical modes: individualism and altruism. That is, the concrete 
argumentss used by lawyers and judges in the realm of private law can in the 

Duncann Kennedy, Form and Substance in Private Law Adjudication, Harvard 
Laww Review, vol. 89, 1976, pp. 1685-1778. 
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endd be understood as representing one of these two general principles, which 
eachh represent different moral positions.24 The essence of individualism, as 
describedd by Kennedy, is the making of a sharp distinction between one's own 
interestt  and the interests of others, combined with the belief that a preference 
inn conduct for  one's own interest is legitimate, but that one should be willin g 
too respect the rules that make it possible to coexist with others similarly self-
interested.. Individualism is associated with self-reliance. It implies that one 
hass to accept that others will neither  share their  gains with you nor  will help 
youu carry your  losses.25 The opposing moral position, altruism, is 
fundamentallyy different. It is based on the notion that one ought not to indulge 
inn a sharp preference for  one's own interest over  the interests of others. 
Altruis mm involves making sacrifices, sharing and being merciful.26 

Individualismm and altruism are not only used as arguments in the 
debatess about the content of private law, they have also both actually been 
implementedd in the positive law. Individualism is the dominant moral position 
inn private law. It is the main building block underlying the design of property 
law,, law of contract and tort law. Altruis m is less dominant, but it certainly 
hass a firm  foothold in the law. It has for  example been realized in regulation 
off  workmen's compensation, social security, products liability , labor  law, 
consumerr  protection and securities regulation.27 

Bothh individualism and altruism are potentially relevant to virtuall y all 
issuess that arise in the area of private law, and can be brought in as relevant 
argumentss when dealing with a question of law. They will typically present 
themselvess as conflicting arguments: for  every argument derived from the 
principl ee of individualism, a counter-argument can be made based on the 
principl ee of altruism.28 These conflicting impulses are an expression of a 
fundamentall  dichotomy at a deep level, in that they each represent two 
opposedd visions of how society should be arranged. This dichotomy is not 
onlyy external, meaning that different people will be differently inclined in 
theirr  support for  either  one of the two positions. It is also internal: also within 
ourselvess we are divided between these two visions. As Kennedy puts it: 

"Th ee opposed rhetorical modes lawyers use reflect a deeper  level of 
contradiction.. At this deeper  level, we are divided, among ourselves 
andd also within ourselves, between irreconcilable visions of humanity 

244 Ibid, on p. 1685 and p. 1713. 
255 Ibid, on pp. 1713-1715. 
266 Ibid, on p. 1717. 
277 Ibid, on p. 1715 and pp. 1732-1733. 
288 Ibid, on p. 1717 and p. 1737. 
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andd society, and between radically different aspirations for our 
commonn future."29 

Ass Kennedy points out, there are few participants in modern legal culture who 
avoidd the sense of believing in both altruism and individualism 
simultaneously.300 Therefore, nowadays it is generally not the case that the 
choicee between individualism and altruism is a matter of an all-or-nothing 
commitmentt to a complete system. For one and the same person to reject 
applicationn of one of these principles in some cases while accepting it in 
others,, is not in itself a sign of error. 

Havingg established that most people (and also the legal system) do not 
fullyy adopt either one of the two positions in all its consequences, and that this 
iss not a sign of error, Kennedy goes on to argue that there is something highly 
problematicc about this. Altruism and individualism are in his view two 
contradictory,, irreconcilable positions. They are contradictory in the following 
sense: : 

"Thee meaning of contradiction ... is that there is no metasystem that 
would,, if only we could find it, key us into one mode or the other as 
circumstancess "required"."31 

Noo standards can be identified that can provide guidance as to how to resolve the 
conflictt between the two principles in the various circumstances. The decision 
onee takes is ultimately a matter of subjective preference and different people 
mayy decide differently. As Kennedy points out, it is not always the case that 
peoplee will in practice disagree as to how the conflict should be resolved. But, 
evenn in these instances where people concur on how to resolve the conflict 
betweenn individualism and altruism, the difficulty is that there are no available 
meta-principless to explain just what it is about these particular situations that 
makee them ripe for resolution.32 

Whenn translating Kennedy's analysis of American private law into the 
terminologyy of this study, his argument would go something like this. Private 
laww is generally organized around two incompatible principle-based theories. 
Thee first consists of the master principle of individualism, as well as the more 
concretee principles, the rules and the decisions for particular cases that flow from 
thiss master principle. The second theory consists of the master principle of 
altruism,, and the more concrete principles, the rules and the particular decisions 

299 Ibid, on p. 1685. 
300 Ibid, on p. 1776 and p. 1723. 
311 Ibid, on p. 1775. 
322 Ibid, on p. 1724. 
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thatt flow from it. Principles such as of freedom of contract and the principle of 
responsibilityy (implying that accidental loss should be bome by the person at 
fault)) are justifiable under the master principle of individualism. The principle of 
protectionn of the economically weaker contract party and the principle of 
collectivee sympathy (implying that the state should try to protect people from 
beingg ruined by accident even if the accident is their own fault) belong to the 
principle-basedd theory dominated by the principle of altruism. It should be noted 
thatt some rules or particular decisions may have to be split up between the two 
theories.. Let us assume that the following provision has actually been 
implementedd in the positive law: people have a right to compensation for 
emotionall  or physical injury that is the consequence of careless conduct, but only 
iff  that injury was reasonably foreseeable by the person who acted carelessly. As 
wass seen before33, the two principles 'responsibility' and 'collective sympathy' 
havee been implemented in this provision: the fact that compensation is allowed 
realizess the principle of responsibility, but the limitation to damage that was 
reasonablyy foreseeable implements some of the principle of collective sympathy. 
Differentt parts of this provision belong to two different principle-based theories. 

Thoughh individualism has been implemented in larger portions of the 
positivee law than altruism, both theories are firmly embedded in the positive law. 
Thiss means that neither of the theories can be dismissed as a relatively marginal 
mistakee from the point of view of some dominant theory. Since no standards are 
availablee indicating how in the various circumstances the conflict should be 
resolved,, the law is necessarily an unsystematic patchwork quilt, in which both 
theoriess have been implemented in a random manner. Given that the positive law 
iss unsystematic in this way, it can provide no clues on how to resolve the many 
legall  questions where arguments derived from the individualist principle-based 
theoryy and from the altruist principle-based theory can be invoked and pull in 
differentt directions. All that remains is subjective choice by the decision-maker. 
Inn many instances different people will decide differently and none of them can 
providee a compelling argument that his choice is legally the correct one. The 
conflictt between the two master principles of individualism and altruism, and 
betweenn the more concrete principles that flow from them, takes the form of the 
patchworkpatchwork problem, the positive law can generally only be reconstructed in 
termss of incompatible theories that have been implemented in a random manner, 
andd consequently, no guidance can be obtained from these theories in the many 
casess in which they can both be invoked to argue for different answers to a legal 
question. . 

Kennedy'ss analysis of the area of private law, and the patchwork 
problemm that affects it, can be visualized by means of the following figure 

Seee earlier in this chapter on p. 61. 
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(figuree 1). This figure represents the interpretive stage within the model of 
principles,, that is, the stage in which the principle-based theory or theories 
presupposedd by the positive law are identified.35 

figuree 1 

1 1 

fitsfits into 
theoryy 1 

i i 

fitsfits ir 
theoryy 1 

positive e 

i i 

ito o 
andd 2 

k k 

law w 

A A 

fitsfits into 
theoryy 2 

Thee figure expresses the view that the two organizing master principles in 
termss of which the private law can be justified - altruism and individualism -
cannott coexist within one and the same principle-based theory: they belong to 
twoo contradictory, irreconcilable moral theories. This means that instead of 
havingg one principle-based theory which fits all or most of the law, there are 
twoo incompatible theories which each fit a significant part of it. The area of 
overlapp of the two theories allows for the fact that there may be elements of the 
positivee law that are justifiable in terms of both theories; this would be the case 
iff  one and the same rule could be derived both from individualism and 

Thee following figure is based on a figure used by Lewis D. Sargentich of 
Harvardd Law School in his course 'Legal Ideals'. 
Forr a more extensive description of the interpretive stage, see chapter 1, on pp. 
11-17. . 
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altruism.. Since both theories each have a significant foothold in the positive 
law,, both altruistic arguments and individualistic arguments can be invoked to 
answerr a legal question in the area of private law; these arguments will in most 
casess pull in opposite directions. 

Lett us see what the problem in the McLoughlin case looks like from the 
pointt of view of this CLS analysis. The two principles that apply to this case, the 
principlee of responsibility (the costs of accidents should be borne by the person 
att fault and not by the innocent victim) and the principle of collective sympathy 
(thee state should protect people from being ruined by accident, even when the 
accidentt is their own fault), belong to two incompatible principle-based theories: 
thee individualist and the altruist theory respectively. We assumed four rules were 
short-listedd as possible ways to resolve the conflict between the two conflicting 
theoriess - two of them fully implementing either one of the two principles for 
casess of emotional injury, two of them implementing each of the principles to a 
certainn degree.37 The CLS approach to the matter would imply that there are no 
guideliness regulating how the conflicting theories are to be implemented in the 
variouss circumstances. There are therefore no compelling arguments for 
selectingg one of the rules or for ruling out any of them. If the CLS view of the 
laww is indeed correct, then all four rules would be defensible within the model of 
principles.. Hence, the selection of a rule from among the four candidate rules, 
andd therefore the outcome of the case, will depend on the political views of the 
judge. . 

4.2.22 The Dworkinian view 

Dworkinn takes a different view of the problem of conflicting principles from 
memberss of the CLS movement. With regard to the two principles involved in 
thee McLoughlin case, the principle of collective sympathy and the principle of 
responsibilityy (which are in turn reducible to the more general principles of 
altruismm and individualism respectively), he remarks the following: 

".... it would be a serious misunderstanding of the logic of principle to 
considerr them contradictory. There is no incoherence in recognizing both 

Ann example would be the tax rule allowing people to deduct gifts to charities. This 
rulee obviously has an altruistic element in that it serves as an impetus for people to 
givee donations to charitable institutions. On the other hand, this rule can be seen to 
servee an individualistic aim as well: it allows people to soothe their conscience as it 
weree in a financially attractive way. 

377 For a more precise description, see earlier in this chapter on p. 61. 
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ass principles; on the contrary, any moral vision would be defective if it 
whollyy disowned either impulse."38 

Accordingg to Dworkin, sets of principles (such as: 'individualism' and 
'altruism';; 'freedom of contract' and 'protection of the weaker contract party'; 
'responsibility'' and 'collective sympathy') that according to the CLS view 
belongg in two separate, incompatible principle-based theories, can live together 
inn one and the same theory. Conflict among them should not be qualified as 
contradiction,, but rather as competition between two principles that belong to 
onee and the same theory of political morality.39 

Byy this interpretation of matters, Dworkin does away with the CLS 
movement'ss notion that the positive law should generally be perceived as an 
expressionn of irreconcilable principle-based theories. Dworkin would give the 
followingg contrasting view to Kennedy's analysis of the area of private law. The 
positivee law in this area would fit  into one principle-based theory that contains 
thee principles of altruism and individualism as well as the more concrete 
principless that flow from them. The positive legal rules and the decisions for 
particularr cases, which each resolve the conflict between altruism and 
individualismm for certain concrete fact situations, can all be accommodated in 
onee principle-based theory. 

Thee fact that all or almost all of the positive law would fit  into one 
principle-basedd theory seems like a big gain. However, it comes at a price: the 
problemm of conflicting principles appears to have been shifted elsewhere. Recall 
thatt this problem refers to the fact that it is unclear how dueling principles can 
guidee the decision-making process. This problem has not been solved merely by 
puttingg the conflicting principles within one and the same theory instead of in 
twoo separate ones. The problem of conflicting principles merely presents itself in 
aa different form: it reappears as what will be called the problem of the weak 
structurestructure of the principle-based theory. No compelling arguments have yet been 
identifiedd for selecting one specific option from the range of possible ways in 
whichh the conflict could have been resolved in a given fact situation. The 
absencee of compelling arguments results in a weak relationship between level of 
(competing)) principles on the one hand and the specific rules and particular 
decisionss that have been selected on the other. It remains unclear why these 
particularr options have been selected and not the alternative ones. 

Thee following figure (figure 2) visualizes the problem of the weak 
structuree of the principle-based theory: 

Dworkin,, Law's Empire, on p. 269. 
Forr Dworkin's description of the distinction between competition and 
contradiction,, see Law's Empire, on p. 241 and pp. 268-269. 
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figuree 2 
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Thee figure expresses the Dworkinian view that competing principles such as 
altruismm and individualism, and other sets of opposing principles that flow from 
thesee two master principles, can coexist in one principle-based theory. As a 
result,, the same area of the positive law that Kennedy would split up between 
twoo theories now fits into one principle-based theory. However, the problem of 
conflictingg principles reappears and is translated into a principle-based theory 
withh a weak structure. It appears that an 'unguided jump' has to be made from 
thee level of competing principles on the one hand to the level of rules and 
particularr decisions on the other. This is depicted by disconnecting the level of 
principless from the level of the rules and decisions for particular cases. 

Byy contrasting the two figures (figure 1 and figure 2), the difference 
betweenn the CLS movement's and Dworkin's interpretation of conflict between 
principless becomes clear. The CLS movement's view results in principle-based 
theoriess with a strong structure: there is an obvious, strong connection between 
thee master-principle and the more concrete principles on the one hand, and the 
ruless and decisions that are subsumed under these principles on the other. But at 
thee same time, the positive law appears to be divided between two incompatible 
theoriess that have been implemented in a haphazard manner. The diagnosis of 
conflictt between these theories as a contradiction between irreconcilable entities 
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iss based on the view that there is no standard, in the form of a meta-principle, 
thatt can provide guidance as to how the conflict between the theory of altruism 
andd individualism needs to be resolved. In case of conflicting principles, nothing 
butt subjective choice remains and, as a result, principles are lame ducks 
wheneverr they present themselves in constellations of conflict. 

Dworkin'ss view, on the other hand, does not automatically put the end of 
principles'' guiding capacity at the point of conflict between them. By allowing 
thee same principles that the CLS movement assigns to two incompatible theories 
too live together within one theory, the road is left open for the possibility for a 
rationall  resolution of conflict between principles.40 But, obviously, unless such 
standardss of rationality can indeed be identified, Dworkin will also be forced to 
admitt defeat here: principles would also be lame ducks whenever they conflict, 
justt as much as they are in the CLS movement's view. The Dworkinian view 
wouldd then merely present the problem posed by conflicting principles in a 
differentt manner than the members of the CLS movement - namely as the 
problemm of the weak structure of the principle-based theory rather than as the 
patchworkk problem. 

4.33 The beginning of an answer: Dworkin' s notion of integrity in the 
contextt  of conflicting principles 

Dworkinn provides the beginning of an answer to the question whether there are 
indeedd standards that can guide the implementation of conflicting principles. His 
notionn of integrity, described briefly in the previous chapter,41 implies that 
principless should be applied in a consistent manner so that cases that are alike 
fromfrom the point of view of the law's principles are treated alike. In cases of 
conflictingg principles this means that in like cases, the conflict between 
principless should be resolved in the same manner. 

Considerr how this idea of principled consistency would work in the 
McLoughlinn case42, where the legal principles of responsibility (accidental loss 
shouldd be borne by the person at fault) and of collective sympathy (the state 

Davidd Lyons takes the same position as Dworkin as regards this issue: "Critical 
scholarss are mistaken if they assume that conflicting principles must necessarily 
bee contradictories we have no reason to assume that conflicts between 
obligationss (or principles generally) necessarily resist rational resolution. Nor 
needd we assume that their resolution requires recourse to "meta-principles". 
Davidd Lyons, Moral Aspects of Legal Theory; Essays on Law, Justice, and 
PoliticalPolitical Responsibility, Cambridge University Press, Cambridge, 1993, on p. 
216. . 

411 See chapter 1, section 2.3, pp.22-23. 
422 Described before on pp. 59-61. 
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shouldd try to protect people from being ruined by accidents even if the accident 
iss their  own fault), compete. Recall the four  rules, each containing different ways 
off  weighing these competing principles, which were taken as possible candidates 
ass answers to the legal question: 

1.. people have a right  to compensation for  any injury , emotional or 
physical,, that is the direct consequence of careless conduct, no matter 
howw unlikely or  unforeseeable it is that that conduct would result in that 
injury ; ; 

2.. people have a right  to compensation for  emotional or  physical injur y that 
iss the consequence of careless conduct, but only if that injur y was 
reasonablyy foreseeable by the person who acted carelessly; 

3.. people have a right  to compensation for  emotional or  physical injur y that 
iss reasonably foreseeable, but not in circumstances when recognizing 
suchh a right  would impose financial burdens on people who have been 
carelesss that are out of proportion to their  moral fault; 

4.. no one has a right  to compensation for  emotional injury , but only for 
physicall  injury . 
Lett  us make certain assumptions about the existing positive law, so that 

itt  can be demonstrated how the requirement of principled consistency can guide 
too a single correct answer. Suppose there are a number  of court decisions (as in 
factt  there were in the McLoughlin case) awarding compensation to people who 
hadd suffered emotional injur y on seeing serious injur y to a close relative. These 
casess were not exactly the same as the McLoughlin case, as these people either 
hadd been at the scene of the accident or  had arrived within minutes. However, 
thee fact that the positive law has awarded compensation for  emotional damage in 
casess of accidents means that rule 4 should be eliminated. The way this rule 
resolvess the competition between the applicable principles (fully implementing 
thee principl e of collective sympathy for  all cases of emotional injur y and 
realizingg none of the principl e of responsibility) does not fit  the positive law. 
Assumee that these court decisions contain no clues as to whether  compensation 
shouldd be limited to reasonably foreseeable injury , and whether  compensation 
shouldd be denied to the extent that it would be disproportionate to the negligent 
actor'ss moral fault. This means that rules 1, 2 and 3 pass the initia l test: they are 
nott  ruled out by the positive law immediately in point. 

Nextt  we should broaden the scope of inquir y and consider  the positive 
laww beyond the most immediately relevant area. More specifically, we should 
identifyy similar  cases involving the same two principles of responsibility and 
collectivee sympathy. Suppose the positive law contains decisions that provide 
compensationn for  physical injur y caused by careless drivin g only if the injur y 
wass reasonably foreseeable. That would eliminate rule 1, unless some principled 
reasonn can be found that can justify why the conditions for  compensation should 
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bee more restrictive for physical injury than for emotional injury, which is very 
unlikely.. Now that rule 1 is ruled out, we are left with rule 2 and 3. 

Wee should continue by taking an even broader look at the positive law, 
expandingg out to areas even further removed from the immediate issue to be 
decided.. Consider cases involving economic rather than physical and emotional 
injury,, such as those in which professional advisors, such as accountants, are 
suedd for damages others have suffered as a result of their negligence. Suppose 
thatt in this area extended liability has clearly been recognized, implying that 
damagee is fully compensated even if it imposes financial burdens on the 
negligentt actor that are out of proportion to his moral fault. Assuming there is no 
relevantt reason for distinguishing between economic damage caused by 
negligentt behavior of professional advisors and emotional damage caused by the 
negligencee of the drivers of vehicles43, this rules out rule 3. It leaves 2 as the rule 
thatt should be selected. This rule expresses what the law is with respect to the 
legall  question figuring in the McLoughHn case: it is the way in which the 
conflictt between the principle of responsibility and the principle of collective 
sympathyy is to be resolved. Given that it is reasonably foreseeable that a person 
wouldd suffer significantly as a result of the death and injury of her husband and 
children,, this rule implies that legally McLoughlin is to receive full 
compensationn for the emotional damages she sustained. 

Inn this example, the mechanism which drives Dworkin's notion of law 
ass integrity can be seen at work in a case in which dueling principles apply. 
Thee prescription that cases that are alike in light of the law's principles should 
bee treated alike - meaning that the conflict between the applicable principles 
needss to be resolved in the same manner - ultimately results in one correct 
answerr to the legal question. Here, a case where competing principles apply, 
inn the end turns out to be a clear case: given the standard of principled 
consistency,, there appear to be compelling arguments for a single answer that 
reasonablee people, applying the model of principles, would have to agree to. 

Obviously,, whether this mechanism of principled consistency can 
guidee all the way to one correct answer depends on whether the existing 
positivee law has resolved the conflict between the two principles in a 
consistentt manner. This may not always be the case. In elaborating the 
McLoughlinn case, Dworkin actually assumes a different scenario which 
illustratess this.44 At the point where we are left with two options, rule 2 and 
rulee 3, Dworkin asks us to imagine that the decision-maker, when he expands 

AA relevant difference would for example exist if professional advisors were to 
havee the possibility of insuring themselves for economic damage caused by their 
negligencee while drivers of vehicles could not insure themselves for emotional 
damagee caused by their negligent behavior. 

444 Dworkin, Law's Empire, on p. 248. 
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hiss survey to economic damage, finds a mixed pattern: the positive law 
permitss extended liabilit y for  some professions but not for  those of others. The 
questionn of fit can play no more role. Both rules 2 and 3 are defensible, and 
wee are faced with a hard case within the model of principles: reasonable 
argumentss can be made in support of each of these rules. Dworkin' s judge 
Herculess then continues to reason according to the method that is used to 
resolvee hard cases within the model of principles: he selects the answer  which 
accordingg to his views of political morality is best. He decides that, all things 
considered,, the best interpretation is rule 2, allowing compensation for  all 
emotionall  injur y that has been caused by careless drivin g and that is 
foreseeablee by a reasonably thoughtful motorist. However, as Dworkin points 
out,, Hercules has, in reaching that conclusion, relied on his own opinion. 
Otherr  judges may decide that the other  rule, rule 3, is better.45 The latter  part 
off  the reasoning process, which leads to the selection of one of the two 
defensiblee rules, does not use a standard of the type that we are looking for  in 
thiss study - a standard that can provide compelling arguments for  one correct 
solutionn or  for  rulin g out some solutions, so that reasonable people will have 
too agree. 

6.. Concluding remarks 

Thiss chapter  introduced the notion of'hard cases within the model of principles'. 
Inn these cases, people reasoning within the model are not able to supply 
compellingg arguments in support of a single answer  to the question of law. 
Instead,, various defensible answers remain. In such cases, judges should select 
thee option they sincerely believe to be the best. As a result of the fact that their 
viewss on political morality vary, different judges will select a different answer 
fromfrom  the set of defensible options. It was argued that this is not a satisfactory 
statee of affairs: legal decisions have an important impact on people's lives, and 
thee idea that different judges may decide the same case differently is difficul t to 
accept.. This is why it is of importance to identify and develop mechanisms and 
standardss that can provide compelling arguments for  either  selecting one answer 
too the legal question or  for  at least ruling out some of the possible options. 
Thoughh it would be unrealistic to expect that hard cases could be completely 
eliminated,, we can try to expand the area where reasonable people would have to 
agree,, thus reducing the area of judicial discretion as far  as possible. In this 
study,, an attempt is made to contribute to this enterprise with respect to one 
modell  of legal reasoning: the model of principles. The area of study is focused 

455 Ibid, on p. 258. 
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specificallyy on a problem that seems to be an important source of indeterminacy 
withi nn this model, namely the problem of conflicting principles. 

Beforee directly tackling this problem and seeing to what extent standards 
cann be identified that are able to guide the implementation of conflicting 
principles,, some preliminar y work was done in this chapter. Specifically we 
examinedd how we should understand the problem of conflicting principles 
withi nn the framework of the model of principles. Two different perspectives 
weree described. The first  perspective, the CLS movement's view, tends to see 
conflictingg principles as instances of contradiction between irreconcilable 
positions.. Conflict cannot be resolved in a systematic fashion and hence 
resolutionss of these conflicts are necessarily dependent on personal preference. 
ThisThis is why the CLS movement generally puts conflicting principles in different 
principle-basedd theories and considers the positive law essentially as a 
patchworkk quilt in which conflict is resolved in a random manner. The second 
perspectivee is Dworkin's . He does not dismiss of the possibility that conflict 
betweenn principles can be resolved in a systematic manner. Dworki n puts the 
principless that the CLS movement would assign to two different theories, 
togetherr  into one principle-based theory. The problem of conflicting principles 
thenn translates into the problem of the weak structure of the principle-based 
theory. . 

Givenn that Dworkin' s interpretation is quite plausible and given the task 
undertakenn in this study (the quest for  rationalit y in the implementation of 
conflictingg principles), Dworkin' s view wil l be adopted. We wil l attempt to 
improvee upon the weak structure of the principle-based theory by identifying 
standardss of rationalit y that can guide the implementation of competing 
principles.. In fact, as was described, Dworki n illustrates a standard that can 
providee such guidance. His notion of integrity , which implies that principles 
shouldd be applied in a consistent manner, offers a mechanism that can at times 
providee compelling arguments for  one specific answer  or  for  rulin g out some 
options.. The structure of the principle-based theory is strengthened by this 
requirement.. The relationship between the level of principles on the one hand 
andd the rules and decisions for  particular  cases on the other  has to comply with 
thee stipulation that cases that are alike from the point of view of the principles 
aree treated alike; the rules and decisions for  particular  cases should reflect this. 
Thoughh Dworkin makes a start, more can be done. Firstly , Dworkin' s idea that 
lik ee cases should be treated alike is not sufficiently developed. We need a more 
elaboratee analytical framework that wil l enable us to state in more precise terms 
whatt  makes cases alike in light of the law's principles, and what it means to treat 
themm alike. Also, principled consistency does not just encompass the prescription 
thatt  like cases should be treated alike; it also implies that cases that are unalike 
shouldd be treated in accordance with their  unalikeness. In addition, other 
standardss of rationalit y exist. Before continuing to identify and analyze these 
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standards,, we should take a closer  look at what kind of entities principles are. 
Thiss will be done in the next chapter. 
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Chapterr  3 

Takingg a closer  look at principles; 
Ann examination of Dworkin' s rule-principl e distinction 

1.. Introductio n 

Inn this chapter, a closer look will be taken at what kind of entities principles 
are.. The main characteristics of principles are brought out most clearly by 
contrastingg them with another type of general norm, namely rules. Rules are 
distinguishedd from principles in various ways.1 Essentially, I will follow 
Ronaldd Dworkin's distinction, which focuses on the idea that rules and 
principless differ in their mode of application. His distinction implies that a 
rulee functions in an all-or-nothing manner, so that a case that falls within its 
scopee needs to be decided as the rule indicates. A principle functions 
differently:: if a situation of fact falls within its scope, the decision which the 
principlee points to is not automatically implemented. In focusing on the 
differencee in the mode of operation, Dworkin rejects a criterion that is quite 
commonlyy used for distinguishing rules from principles, namely their level of 
generality.22 3 This criterion stipulates that rules are relatively specific whereas 
principless are more general.4 I follow the Dworkinian approach as it offers 
insightss into principles and rules which are quite useful in the context of the 
modell  of principles. 

Afterr briefly discussing the common structure of rules and principles 

Forr an overview of the ways in which rules have been distinguished from 
principles,, see for example R. Alexy, Zum Begrijf des Rechtsprinzips, 
Rechtstheorie,, Beiheft 1, 1979, pp. 59-87, on pp. 65-66. 

22 For Dworkin's rejection of the criterion of generality, see Dworkin, Taking 
RightsRights Seriously, on p. 78. 

33 The generality criterion is used for example by Joseph Raz, Legal Principles and 
thethe Limits of Law, The Yale Law Journal, vol. 81, 1972, pp. 823-854, on p. 838, 
andd Graham Hughes, Rules, Policy and Decision Making, The Yale Law Journal, 
vol.. 77, 1968, pp. 411-439, on p. 419. 
AA norm is more general, the wider the categories of behavior which are regulated 
byy them. For example, the norm 'one should never make false statements' is 
highlyy general whereas 'one should never make false statements to one's wife 
aboutt financial matters' is more specific. About the concept of generality versus 
specificity,, see for instance R.M. Hare, Freedom and Reason, Clarendon Press, 
Oxford,, 1963, on pp. 39-40. 
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inn section 2,1 will describe Dworkin's rule-principle distinction in section 3. 
Thoughh in essence Dworkin's views are sound, some adjustments will have to 
bee made to his account. Some relatively minor qualifications will be made 
withh regard to his notion of principles in section 4. In section 5, it is argued 
thatt the Dworkinian description of rules, though not incorrect, needs to be 
expandedd so as to make it fit  into our analysis of the model of principles. 
Next,, a deeper explanation is sought for the different ways in which rules and 
principless function. The notions of principles as 'ideal ought statements' and 
ruless as 'real ought statements', which will be discussed in section 6, appear 
helpfull  in this regard. With this expanded picture of the rule-principle 
distinctionn in mind, in section 7 two further corrections will be made to the 
wayy Dworkin elaborates his rule-principle distinction: so-called 'open norms' 
andd absolute principles are categorized in a way which differs from Dworkin. 

2.. The basic structure of rules and principles: the components 
'scope''  and 'legal consequence' 

Beforee examining the differences between rules and principles, which is the 
focuss of this chapter, we should consider some characteristics which both 
typess of norms share. Both rules and principles are general norms which have 
thee same basic structure in the following sense. They all have the form that if 
certainn facts or circumstances obtain, a certain legal consequence follows. 
Thatt is, both rules and principles consist of two components: (1) a scope, 
whichh comprises all the fact situations to which the norm is applicable, and (2) 
aa normative consequence, which indicates what legally follows and which, 
consequently,, prescribes which decision has to be taken by judges applying 
thee norm.6 For example, the scope of a norm such as 'no vehicles in the park' 
consistss of all those cases in which a vehicle is in the park; the legal 
consequencee is that this is prohibited. And the two components of a norm 
statingg that 'a will is invalid if not signed by three qualified witnesses' can be 

55 About this conditional structure of general norms, see for instance: G. Gottlieb, 
TheThe Logic of Choice; An Investigation of the Concepts of Rule and Rationality, 
Georgee Allen and Unwin Ltd., London 1968, on p. 40; Neil MacCormick, Legal 
ReasoningReasoning and Legal Theory, Clarendon Press, Oxford, 1994, on p. 45; and P.W. 
Brouwer,, Samenhang in Recht; Een Analytische Studie, Wolters-Noordhoff, 
Groningen,, 1990, on pp. 175-183. 

66 Although Dworkin does not explicitly mention the feet that rules and principles 
consistt of a scope and legal consequence, he presumes that they both have this 
structure,, as evidenced by his remark that "[b]oth sets of standards [that is: rules 
andd principles, EB] point to particular decisions in particular circumstances ...", 
Dworkin,, Taking Rights Seriously, on p. 24. 
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specifiedd as follows: the scope encompasses all fact situations in which a will 
hass not been signed by three qualified witnesses, and the legal consequence is 
thatt the will is invalid. As will be seen below, these two examples concern 
normss that fall within the category of rules. As an example of a general norm 
whichh is categorized as a principle, we can take the legal principle which 
figuresfigures in Dworkin's model case of Riggs v Palmer, namely 'no man may 
profitt from his own wrong'. It applies to any situation of fact where a person 
wouldd profit or has profited from a wrong he has committed; its normative 
consequencee is that such situations may not occur, and, therefore, the decision 
itt points to is that action should be taken to prevent this person from profiting. 

Earlierr in this study, principles were often stated in a succinct form, 
likee 'freedom of speech', 'quiet in the park', 'safety on the roads', 'the 
protectionn of human life', etc. When stated in this form, the two components 
off  scope and legal consequence are not immediately identifiable. However, 
theyy are implicit in these shorthand ways of stating a principle. In order to see 
whyy this is so, recall that principles refer to 'something good' to be promoted 
orr protected. Knowing this, a principle like 'freedom of speech' can be 
translatedd into the more elaborate form of 'whenever freedom of speech is 
involvedd in a situation, it ought to be promoted or protected'. Without any 
changee in substance, this more elaborate statement makes the two components 
visible. . 

Inn this context, MacCormick distinguishes between principles and 
values.77 A value, in his definition, is the state of affairs considered desirable 
whilee the term principle is reserved for the more elaborate statement which 
expressess that this state of affairs ought to be promoted or protected. He points 
outt that an appeal to values is not different in substance from an appeal to 
principles.. If there is for instance a principle stating that 'safety on the roads 
oughtt to be promoted', there is a corresponding value of 'safety on the roads'. 
Inn this study, I will use principles and values interchangeably. As long as one 
realizess that a value like 'safety on the road' can at all times be translated into 
aa general norm which expresses the two components of scope and legal 
consequence,, a somewhat looser use of terminology should not pose any 
problems. . 

3.. Presenting Dworkin' s distinction between rules and principles 

Dworkinn introduced his famous distinction between rules and principles in an 
articlee entitled 'The Model of Rules', published in 1967.8 The main criterion 

MacCormick,, Coherence in Legal Justification, on pp. 40-41. 
88 Ronald Dworkin, The Model of Rules, The University of Chicago Law Review, 
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hee uses to distinguish rules from principles is that they differ in their mode of 
operation:: if a case falls within the scope of a valid rule, the rule dictates what 
shouldd be decided, whereas if a case falls within the scope of a valid principle, 
thiss principle does not automatically determine the solution of the case. In 
additionn to this, rules and principles differ in other respects, which are closely 
relatedd to the difference in the way rules and principles operate. Below, the 
Dworkiniann distinction between rules and principles is presented in four 
subsections,, each representing a different aspect of their difference. I have at 
timess interpreted Dworkin's description so as to achieve the most coherent 
picturee of his rule-principle distinction. 

3.11 The mode of operation of rules and principles: 'i f valid and if 
applicable,, apply' versus 'i f valid and if applicable, take into 
account' ' 

Thee crux of Dworkin's rule-principle distinction is that rules and principles, 
whenn they are applicable to a situation, differ in the character of the direction 
theyy give: 

"Thee difference between legal principles and legal rules is a logical 
distinction.. Both sets of standards point to particular decisions about 
legall  obligation in particular circumstances, but they differ in the 
characterr of the direction they give."9 l0 

Ruless function as follows: 

"Ruless are applicable in an all-or-nothing fashion. If the facts a rule 
stipulatess are given, then either the rule is valid, in which case the 

vol.. 35, 1967, pp. 14-46. Dworkin elaborated the distinction further in the article 
SocialSocial Rules and Legal Theory, The Yale Law Journal, vol. 81, 1972, pp. 855-
890.. Both articles, with slight changes, have been published as chapter 2, entitled 
'Thee Model of Rules I \ and chapter 3, entitled 'The Model of Rules II' , in: 
Dworkin,, Taking Rights Seriously. All references made in this study refer to the 
versionss in Taking Rights Seriously. 

99 Dworkin, Taking Rights Seriously, on p. 24. 
100 Dworkin limits his description to 'decisions about legal obligations'. It would be 

moree appropriate to replace 'legal obligations' by the broader notion of 'legal 
consequences',, thus broadening the description to include other legal 
consequences. . 

79 9 



answerr  it supplies must be accepted, or  it is not, in which case it 
contributess nothing to the decision."11 

"W ee mean no more, when we say that a rule is binding upon a judge, 
thann that he must follow it if it applies, and that if he does not he will 
onn that account have made a mistake".12 (emphasis in original) 

AA rule functions in an all-or-nothing manner. If a rule is not part of the 
system,, that is, if it is invalid, it is "nothing" . This means that it is irrelevant to 
anyy case that has to be decided within the system. If, however, a rule is a valid 
normm belonging to the legal system, and if a fact situation falls within its 
scope,, it is "all" . This implies that the decision-maker  needs to decide 
accordingg to the legal consequence as stipulated in the rule; if he does not, he 
wil ll  have made a mistake. For  instance, if it has been established that the rule 
'aa will is invalid if not signed by three qualified witnesses' is part of the legal 
order,, then a judge must decide, when faced with a case in which a will has 
nott  been signed by at least three witnesses, that the will is invalid. The rule 
dictatess this decision, and any other  decision would be wrong. 

Principless do not operate in this black-or-white manner. They function 
differently : : 

"AA principl e ... does not even purport to set out conditions that make 
itss application necessary. Rather, it states a reason that argues in one 
direction,, but does not necessitate a particular  decision."13 

"Al ll  that is meant, when we say that a particular  principl e is a principl e 
off  our  law, is that the principl e is one which officials must take into 
account,, if it is relevant, as a consideration inclining in one direction or 
another."14 4 

Principless have in common with rules that if they are not part of the legal 
systemm - that is, if they are not valid - they contribute nothing to any decision 
too be taken within the system. Both rules and principles which are not part of 
thee system are "nothing" . The difference lies in how rules and principles 
functionn if they are part of the system. Unlike rules, legal principles are not 
automaticallyy "all "  when they apply to a situation. If a situation of fact falls 
withi nn the scope of a principl e of law, the decision-maker  does not 

Dworkin,, Taking Rights Seriously, on p. 24 
122 Ibid, on p. 35. 
133 Ibid, on p. 26. 
144 Ibid, on p. 26. 
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automaticallyy have to implement the legal consequence of the principle. A 
principl ee that is valid and that applies to a case merely provides a reason that 
arguess in favor  a particular  solution; it does not dictate it. A judge who has not 
decidedd in accordance with the legal consequence stipulated in an applicable 
principle,, will not on that account have made a mistake. She is only at fault if 
shee has failed to show in her  opinion that the principl e concerned has been 
enteredd into the decision-making process as a relevant consideration. 

Inn summary, rules that are binding as law operate according to the 
standardd 'i f applicable, apply' while principles that are binding as law operate 
accordingg to the much weaker  mode of operation 'i f applicable, take into 
account'.. In other  words, applicable rules are conclusive reasons for  action, 
whilee applicable principles are only prima facie reasons for  action. 

3.22 Non-acceptance of conflicting rules, acceptance of conflicting 
principles s 

Thee distinction just described raises the obvious question as to why rules 
functionn according to the standard 'i f valid and if applicable, apply', while 
principless are subjected to the looser  standard of 'i f valid and if applicable, 
takee into account'. One could think that the reason might be this: a 
decision-makerr  simply has more freedom in applying principles, in the sense 
thatt  he can cast a principl e aside if he does not like the outcome; as long as he 
showss that the relevant principl e has been considered as a relevant factor, he 
wouldd be in the clear. This is, however, not the reason for  the looser  mode of 
operationn of principles. The explanation lies elsewhere, namely in the fact that 
evenn within a well-designed legal system, typically more than one valid 
principl ee will apply to a given situation of fact and quite often these principles 
wil ll  conflict. Clearly, in cases where conflicting principles pull in opposite 
directions,, an all-or-nothing directive stating 'i f a principl e is applicable, 
applyy it*  is of no help. Rules, on the other  hand, are not supposed to conflict 
withh one another  within a well-designed normative system. They are meant to 
bee applied whenever  a situation of fact falls within its scope. It is this 
differencee in the acceptance of conflict within a system of norms which forms 
thee underlying explanation for  the different modes of operation of rules and 
principles. . 

Exploringg this important thesis in more detail, consider  the following 
exampless of conflicting norms. 'Freedom of the press' collides with 'the 
protectionn of a person's privacy', the first  pulling towards the decision that a 
newspaperr  article may be published, the second pulling in the opposite 
directionn of prohibitin g it. 'Non-discrimination on the basis of sexual 
preference''  conflicts with 'freedom of religion' , the first pulling towards 
prohibitin gg non-secular  schools from refusing homosexual teachers because of 
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theirr sexual orientation, and the second pulling in the opposite direction of 
allowingg such schools the freedom to refuse them. Or, outside the area of 
constitutionall  rights, the principle 'safety on the road', which pulls towards a 
decisionn which would set the maximum speed limit as low as possible, can be 
seenn to conflict with the consideration 'the interest of transportation*  which 
pullss in the opposite direction. 'Protection of the economically weaker 
contractt party' will often conflict with 'freedom of contract', and, on a more 
abstractt level, 'public order' will on many occasions collide with 'individual 
freedom'.. The crucial point is to notice the attitude one has towards the 
duelingg norms in these examples. Although the conflicts have to be resolved, 
theirr occurrence is not treated as proof of a defect in the system. They are 
principles,, and even within a perfectly designed legal system, principles will 
oftenn be in competition. They are simply not intended to be "all". Collision at 
thee level of principles is simply taken as part of life, even within a 
well-designedd system. 

Thiss acceptance of conflict among principles stands in stark contrast to 
thee attitude one has to conflicting rules. Notice the different reaction we have 
towardss the following type of conflict. Suppose that the legal system contains 
thee following two rules. One rule mandates the elimination of a particular kind 
off  thistle, as an uncontrolled growth of this particular weed would constitute a 
threatt to agriculture. Another rule prohibits methods of weed growth control 
thatt affect the environment in a negative way. Now if it is the case that every 
methodd that would be effective in killing thistles has negative effects on the 
environment,, the system contains two conflicting rules.15 Contrary to the 
conflictt among principles, which is not perceived as a flaw in the system, 
conflictt among rules is perceived as a defect, indicating an imperfection in the 
system'ss design. A collision between rules, which up until that point were 
bothh thought to be part of the same legal order and which each claim to be 
"all""  in a particular case, means there is a short-circuit in the system. Or, as 
Dworkinn puts it: instances of conflicting rules are "occasions of emergency".16 

3.33 Resolving conflict between rules and between principles: validit y 
versuss weight 

Ass was just seen, a conflict between rules signifies a defect in the system 
whichh needs to be repaired; two conflicting rules cannot live together in one 
legall  system. This is why the issue of conflicting rules is treated as a question 

Thiss example can be found in P.W. Brouwer, Rechtsbeginselen en 
Rechtspositivisme,Rechtspositivisme, Ars Aequi, vol. 40, 1991, pp. 41-56, on p. 42. 

166 Dworkin, Taking Rights Seriously, on p. 73. 
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ass to which rule is valid and which one is not. This is what Dworkin has to say 
aboutt  the resolution of the conflict: 

"I ff  two rules conflict, one of them cannot be a valid rule. The decision 
ass to which is valid, and which must be abandoned or  recast, must be 
madee by appealing to considerations beyond the rules themselves."17 

AA conflict between rules is resolved in one of two ways: by removing one of 
themm from the system altogether, or  by adding an exception to one of the rules 
statingg that, in the context at hand, the rule does not apply. In deciding which 
rulee needs to be changed or  abandoned, considerations beyond the rules 
themselvess need to be appealed to; the conflicting rules themselves are 
passive.. As Dworkin points out, the conflict may be resolved by formal 
meta-norms,, such as the stipulation that the more specific rule takes 
precedencee over  the more general one, the newer  rule trumps the older  one, or 
thee rule enacted by the higher  authority prevails. Alternatively, the issue may 
bee decided by considering the substantive principles underlying the rules: the 
rulee supported by the weightier  principle(s) takes precedence.18 Consider  how 
thee conflict could be resolved between the rule mandating the elimination of 
thistless and the rule prohibitin g methods of weed control that affect the 
environmentt  in a negative way. Either  an exception could be added to the rule 
prohibitin gg weed control methods that are bad for  the environment, stating 
thatt  it does not apply to the killin g of thistles, or  the rule mandating the 
eliminationn of thistles could be abandoned completely. If we assume that in 
thiss case formal meta-rules are of no help, the principles underlying the two 
ruless would have to decide the matter, that is, the interest of agricultur e would 
havee to be weighed against the interest of the environment in this particular 
context.. The rule supported by the weightier  principl e should prevail. 

Thee resolution of conflict between principles is a completely different 
matter.. Principles have a dimension which rules do not: a dimension of 
weight.. This dimension is activated in cases of conflict, as follows: 

"Principle ss have a dimension which rules do not - the dimension of 
weightt  or  importance. When principles intersect .... one who must 
resolvee the conflict has to take into account the relative weight of each. 
Thiss cannot be, of course, an exact measurement and the judgment that 
aa particular  principl e or  policy is more important than another  will 
oftenn be a controversial one. Nevertheless, it is an integral part of the 

177 Ibid, on p. 27. 
188 Ibid, on p. 27. 
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conceptt of a principle that it has this dimension, that it makes sense to 
askk how important or how weighty it is."19 

Soo unlike rules, where conflict was treated as an issue about validity, conflict 
amongg principles is seen as a question about the comparative weight of each 
off  the principles that apply to the case. It appears that the notion of 'taking all 
relevantt principles into account' (see before, section 3.1) does not fully 
describee the process which takes place when a decision-maker is faced with 
competingg principles. After he has recognized all the applicable principles as 
relevantt factors (that is, after he has taken them all into account), he proceeds 
too determine the weight of the principles relative to each other, and his 
decisionn must accord with the principles' relative weight. 

AA 1994 case decided by the Dutch Supreme Court can serve as an 
example.200 The case concerned a conflict between two constitutional rights 
(twoo principles), namely privacy and freedom of the press. The facts of the 
casee were that a publishing company had published an article about the six 
mostt famous murder cases since the second world war, including a murder 
committedd by a certain person named Ferdi E. In this article, photographs 
weree published of Ferdi E., who several years before had been convicted of a 
notoriouss kidnapping and murder of a well-known captain of industry. Ferdi 
E.. made it known that neither he nor his family wanted to be confronted time 
andd time again with the crime for which he had been convicted. He invoked 
thee right to privacy to demand compensatory damages and to request that the 
courtt forbid similar publications by the publishing company in the future. The 
publishingg company countered Ferdi E.'s claim by invoking the right to 
freedomfreedom of the press, which would allow publication. The Supreme Court 
dismissedd Ferdi E.'s claim by declaring that the lower court's decision, which 
statedd that in this case freedom of the press prevails over privacy, did not 
constitutee an incorrect interpretation of the law. 

Itt is important to see that the conclusion that one of the principles 
outweighss the other, by no means implies that the principle that was 
outweighed,, was invalid. The court, by ruling that freedom of the press carried 
moree weight than privacy, was not implying that in retrospect privacy 
considerationss were irrelevant; the conclusion did not imply that these 
considerationss were "nothing". They were something, and they put some 
weightt into the scales, but they just were not weighty enough to make the 
ultimatee decision swing in their favor. Thus, a judge can quite coherently state 
thatt an individual's privacy is indeed infringed upon by publication of an 
article,, and at the same time decide that the infringement of the person's 

199 Ibid, on p. 26. 
200 Hoge Raad, 21 January 1994, Nederlandse Jurisprudentie 1994, nr. 473. 
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privacy,, in the circumstances of the case, is outweighed by the principle of 
freedomfreedom of the press. 

3.44 Reaction to a conflict with another  one of their  kind: rules reform, 
principless stay pure 

Closelyy related to the point just made, is the following important difference 
betweenn rules and principles: in response to a conflict with another one of 
theirr kind, rules are revised or abandoned, while principles remain unchanged. 
Ass was just seen, rules reform in the sense that either an exception is added to 
onee of them or one of the rules is completely removed from the system. In 
contrast,, principles do not respond to a conflict with one another by reshaping. 
Inn Dworkin's words: 

"Principless ... incline a decision one way, though not conclusively, and 
theyy survive intact when they do not prevail."21 

Thee result of the resolution of a conflict among principles is not that one of 
themm is removed from the system or that an exception is added to one of them. 
Principless remain part of the system and they continue to live on within the 
systemm in their unqualified form, free from exceptions. In other words, 
principless remain 'pure statements of something good to be promoted or 
protected'.. The conclusion stating that one principle was outweighed by 
anotherr in a particular context takes the form of a legislative or judicial 
decisionn that contains the result of the weighing; the formulation of the 
principless themselves is left unchanged. After use, they return in their pure 
formm to the realm of principles, only to come out again if a case presents itself 
inn which they are involved. 

Whyy do principles stay pure and, more particularly, why does the 
resolutionn of dueling principles not take the form of the addition of an 
exceptionn to the principle that was outweighed? Why do principles not behave 
likee rules in this respect? Concerning this issue, Dworkin remarks the 
following.. After he has described how the legal consequence of the principle 
'noo person may profit from his own wrong' is not implemented in various 
instancess because apparently there was a weightier principle pulling the other 
way,, he notes: 

"Wee do not treat these - and countless other counter-instances that can 
easilyy be imagined - as showing that the principle about profiting from 

211 Dworkin, Taking Rights Seriously, on p. 35. 
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one'ss wrongs is not a principle of our legal system, or that it is 
incompletee and needs qualifying exceptions. We do not treat 
counter-instancess as exceptions ... because we could not hope to 
capturee these counter-instances simply by a more extended statement 
off  the principle. They are not, even in theory, subject to enumeration 

„22 2 

Whatt Dworkin seems to be getting at is this. One could not possibly hope to 
bee able to imagine all the different combinations and constellations in which 
thee principles of a legal order can present themselves in actual situations. And 
whatt is more, reality cannot be captured in an ordering of principles on an 
abstractt level. Even the interrelations among two principles cannot be 
capturedd in a simple formula like this: whenever principle x conflicts with 
principlee y, principle x outweighs principle y, and therefore we should add an 
exceptionn to principle y stating that it should not be applied to contexts where 
principlee x pertains. We know that within our legal system life is not that 
simple.. We know that, for example, it is not the case that freedom of the press 
alwayss outweighs privacy, or the other way round. The fact that in the case of 
Ferdii  E. freedom of the press prevailed over considerations of privacy does by 
noo means imply that a conflict between these two principles will always be 
decidedd in favor of freedom of the press. It will depend on the particular 
circumstancess of the case.23 The construction of adding exceptions to 
principless is inadequate as a means to capture the relationships among 
principless of a legal system. 

4.. Qualifying Dworkin' s picture of principles 

Dworkin'ss picture of principles can be summarized as follows. A principle is 
aa pure statement of something good to be realized within the legal order. 
Typically,, competing principles will apply to any given situation, but this does 
nott signify a defect in the design of the system: dueling principles can quite 
happilyy live together within one and the same legal order. The way in which a 
judgee should apply the principles of the legal order is summarized by the 
directivee 'if applicable, take into account and determine weight relative to 
competingg principles'; a judge's decision has to accord with the relative 
weightt of the applicable principles. And finally, in response to a conflict with 
anotherr one of their kind, principles do not reform but they stay pure, meaning 

Ibid,, on p. 25. 
Forr a more extensive consideration and rejection of an abstract, situation-
independentt ordering of principles, see the next chapter, section 3.1, pp. 114-116. 
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thatt they continue to live on within the legal order in an unqualified form. 
Thoughh this description of the properties of principles and of the way they 
operatee is largely accurate, two qualifications should be made: (1) the 
descriptionn only applies to principles that are compatible, and (2) it does not 
fullyy apply to those cases in which the relevant principles do not present 
themselvess in a constellation of conflict. 

4.11 About compatible and incompatible principles 

Thee behavior of principles as described by Dworkin only applies to principles 
thatt are compatible in the sense that they can coexist within one and the same 
theoryy of political morality.24 The principles belonging to the following sets 
aree compatible, even though they constitute conflicting impulses on many 
occasions:: 'safety on the road' and 'the interest of road transportation'; 
'freedomm of contract' and 'protection of the economically weaker contract 
party';; 'economic growth' and 'a clean environment'; 'freedom of speech' 
andd 'privacy'. The principles of these sets, if they are in conflict in a particular 
situation,, are indeed weighed relative to each other and remain part of the 
samee legal system as valid principles. 

Thiss is different in the case of principles that are incompatible. 
Incompatiblee principles are fundamentally irreconcilable in the sense that they 
cannott live together in one coherent theory of political morality. For instance, 
thee principle of Apartheid, implying that people of a different race may be 
treatedd differently, would be fundamentally at odds with the principle of 
non-discriminationn on the basis of race.25 These principles are plainly 
incompatiblee in that they cannot coexist within one coherent theory of 
politicall  morality. If these two principles were somehow part of one and the 
samee legal system, it would be a serious flaw. It would be a defect that could 
onlyy be repaired by deciding that one of them is invalid and should be 
removedd from the system. Resolving conflict among incompatible principles 
resembless cases of conflicting rules in that the decision has to indicate which 
off  the two norms is invalid. The more benign image of weighing the 

244 This point is made amongst others by Alexy, Zum Begriffdes Rechtsprinzips, on 
p.. 75. See also Brouwer, Rechtsbeginselen en Rechtspositivisme, on p. 50. 
Dworkinn does not raise this point when discussing his rule-principle distinction 
inn Taking Rights Seriously. In his later work 'Law's Empire', he does discuss the 
distinctionn between compatible and incompatible principles; he calls them 
competingg and contradictory principles; see Law's Empire, on pp. 268-269. I 
avoidd the use of the term 'contradictory principles' as in cases of incompatible 
principless there is hardly ever a contradiction in the strictly logical sense. 

255 For  this example see Brouwer, Rechtsbeginselen en Rechtspositivisme, on p. 50. 
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applicablee principles is inappropriate here. Though this qualification should be 
made,, within the overall scheme of things, it is a minor adjustment: most of 
thee principles that belong to a legal order are compatible; it does not 
dramaticallyy change or undermine Dworkin's description of how principles 
functionn within a legal system.26 

4.22 About complex and simple contexts 

Theree is another sense in which the picture of principles should be qualified 
somewhat.. Even the principles that can live together in one system do not 
alwayss function according to the mode 'if applicable, take into account and 
determinee the weight relative to other applicable principles'. Not all situations 
aree complex, in the sense that they involve competing principles. Some 
contextss will be simple, meaning that only one principle is applicable or a set 
off  principles that all point towards the same decision. In these simple contexts, 
thee relevant principle(s) simply determine the outcome. No weighing process 
takess place here. 

Lett us consider an example of both types of cases. In a study 
concerningg the principles that can account for the binding force of contracts in 
Dutchh law27, two of the main principles identified are 'the principle of 
autonomy'' and 'the principle of reliance'. The principle of autonomy refers to 
thee idea that contracts are binding because the parties, at the time of the 
conclusionn of the contract, desired this. Whenever there is a defect with regard 
too the will of at least one of the parties (for example due to a person's mental 

Itt should be noted that the distinction between compatible and incompatible 
principless or values is sometimes used in a different sense, namely as follows: 
incompatibilityy of values means that one value can only be realized by sacrificing 
thee other; see for example J. Griffin, Incommensurability: What's the problem? 
in:: R. Chang (ed.) 'Incommensurability, Incomparability, and Practical Reason', 
Harvardd University Press, Cambridge, Massachusetts, 1997, on p. 36. According 
too this definition, values such as 'safety on the road' and 'the interest of road 
transportation'' would be incompatible: more of one is generally realized by 
sacrificingg some of the other. In this study, incompatibility refers to 
irreconcilabilityy among values of a more fundamental nature: values are 
incompatiblee if they cannot co-exist in one coherent theory; the fact that two 
valuess often, or maybe even always present themselves in constellations of 
competitionn (that is, in constellations where one can only be realized at the 
sacrificee of the other) does not in itself render the values incompatible. 
Accordingg to this definition, values such as 'safety on the road' and 'the interest 
off  road transportation' are compatible values which frequently compete. 

277 J.H. Nieuwenhuis, Drie Beginselen van Contractenrecht, Kluwer, Deventer, 1979. 
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incompetence)) this principl e points to the conclusion that no valid contract was 
established.. The principl e of reliance focuses on a different issue. It deems a 
contractt  binding because the parties involved trust that a valid contract was 
indeedd established. Whenever  one of the parties could not justifiabl y trust that a 
contractt  was indeed concluded (for  example because he knew that the other 
partyy was mentally incompetent and could not freely determine his will) , he 
cannott  invoke the principl e of reliance and use it to argue that the contract is 
valid. . 

I ff  one of the parties was mentally incompetent at the time of the 
conclusionn of the contract, and the other  party did not know and could not 
possiblyy have known this, the two principles conflict. In this case, the principl e 
off  autonomy pulls in the direction of the decision that the contract was invalid: 
onee of the parties could not freely determine his will at the time the contract was 
concluded.. However, the principl e of reliance points to the opposite decision of 
declaringg the contract valid: the other  party justifiabl y trusted that a valid 
contractt  was established. We are therefore faced with a complex context. It is 
easyy to imagine a simple context in which these same two principles point in the 
samee direction. If one of the parties was mentally incompetent and it can be 
provenn that the other  party was aware of this, both principles point in the same 
direction::  the contract is invalid. 

Wee can reasonably assume that Dworkin does not mean to contend 
thatt  his description of the way principles function, is applicable to all contexts. 
Wee should understand it as describing how principles typically operate. The 
factt  that there may be contexts in which principles determine the decision, 
becausee of the absence of dueling principles, does not undermine his 
distinctionn between rules and principles. Things would be different if one 
weree to argue that Dworkin' s presentation of matters greatly exaggerates the 
occurrencee of competing principles. If it were the case that most contexts are 
simple,, the description of the way principles operate would only be 
appropriatee in the minorit y of cases. The description would then be true for 
thesee occasional cases of competition, but it would be wrong to center  the 
distinctionn between rules and principles completely around it. I think, 
however,, that the assertion that principles typically (though not always) 
conflict,, is correct. Competition among principles is a common problem, and 
thee picture of principles as elements which typically overlap and which 
presentt  themselves in different conflicting combinations within a legal order, 
iss generally true. Hence, the qualification made here does not undermine the 
descriptionn of principles as presented before in section 3; it is merely a 
commentt  in the margin that serves to make the description more complete. 
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5.. Extending Dworkin' s picture of rules 

5.11 A challenge: all-or-nothing rules have no place within the model of 
principles s 

Ass was seen, Dworkin's notion of rules implies that the mode of application 
off  rules is: 'if valid and if applicable, apply'. If the two conditions, 'if valid' 
andd 'if applicable' are fulfilled, the rule is "all" ; this means that if a rule is part 
off  the legal system and if it is applicable to a situation, the decision-maker 
shouldd decide according to the legal consequence stipulated in the rule. We 
alsoo saw that, in contrast to principles, conflict among rules is unacceptable 
withinn a legal order. It signifies a defect in the design of the system which 
needsneeds to be repaired by reshaping the rules. 

Thee question to be considered now is whether this description of how 
ruless operate, adequately captures the process of reasoning with rules. The 
criticismm that has been directed at the Dworkinian rule-principle distinction is 
aimedd mainly at his characterization of rules and not so much his description 
off  principles.28 The main challenge to Dworkin's idea of rules is that it is 
inconsistentt with another position he advocates, namely that a legal system's 
ruless should be read in light of the principles underlying them. It is argued that 
ruless do not and cannot function according to Dworkin's all-or-nothing 
notion,, at least not in a legal order where the law is interpreted according to 
hiss own model of principles.29 The following quote is representative of this 
typee of criticism: 

"Sincee it is characteristic of rules that where they apply the result 
followss automatically ... it might be expected that in the area covered 
byy the rules some certainty of prediction could be achieved ... Any 
suchh expectation would be disappointed on account of the co-existence 
withh such rules of principles. It is characteristic of principles not only 
thatt they do not automatically determine results .... but also that the 
rangee of circumstances to which they may be applied cannot be listed 
inn advance. It follows that no area can be pre-empted for the exclusive 
operationn of rules. ... [I] f rules and principles overlap in a given 
situationn and indicate different results, a choice must be made between 
them.. Either the result is to be determined by the application of the 
rule,, or it is not. If it is, then any suggestion that the principle was also 

Seee also Bayles, Mid-Level Principles and Justification, on p. 51. 
Seee for example: Alexy, Zum Begriffdes Rechtsprinzips, on pp. 68-71, and Colin 
Tapper,, A Note on Principles, The Modern Law Review, vol. 34, 1971, pp. 628-
634,, on p. 630. 

90 0 



appliedd can be dismissed as so much mouth-wash. If it is not, and the 
principl ee really has a chance of influencing the outcome, then there is 
noo rule in the required sense." 

Thee point is that if one were to accept a theory of legal interpretation that 
stipulatess that legal rules should be applied according to their  plain, 
conventionall  linguistic meaning, rules would function in an all-or-nothing 
manner.. The theory of plain meaning would indeed imply that if a situation of 
factt  falls within the scope of a legal rule, the decision-maker  should 
implementt  the legal consequence of this rule. The trouble starts, so the critics 
wouldd argue, when one adopts the model of principles as the theory of how 
thee law should be interpreted: difficultie s arise when principles are allowed to 
overrulee the plain meaning of legal rules, as is the case within the model of 
principles. . 

Itt  should be pointed out that allowing principles to determine how the 
laww should be interpreted, does not in all cases form a threat to the 
all-or-nothingg idea of rules. If the role of principles were to be limited to those 
casess where the positive rules are indeterminate, then there would not be a 
problem.. For  instance, if the language of a rule is vague or  if the issue to be 
decidedd is not covered by any existing positive rule, then invoking principles 
too solve the question of law does not constitute a threat to the all-or-nothing 
ideaa of rules. Here, principles simply come to the rescue where the positive 
legall  rules have run out and leave the decision-maker  with an unresolved 
questionn of law. This is different when principles are allowed to solve a case 
inn a way that deviates from the solution clearly suggested by the conventional 
linguisticc meaning of the positive rules. In chapter  one, several cases were 
describedd in which the positive law was under-or  overinclusive from the point 
off  view of the principle-based theory, and in which the positive law was 
adaptedd so as to repair  these defects. But if we accept this as the right  way to 
interprett  the law, what does that leave of the all-or-nothing manner  in which 
ruless are supposed to function? 

Thiss problem gains in importance even more once we realize that the 
problemm is not only that the defects of under- and overinclusiveness in fact 
occurr  within any legal order, but that it is even humanly impossible to prevent 
themthem from occurring. It is simply impossible to create a legal system in which 
thee rules, read according to their  plain conventional meaning, are perfectly 
alignedd with the system's principles for  all cases that may arise. The reason is 
thatt  fact situations that can arise in the social world are so varied that one 
cannott  possibly foresee all situations a given principl e will apply to. If we add 
too this the fact that typically several principles will apply to any given 

Tapper,, A Note on Principles, on p. 630. 
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situation,, the problem gains in magnitude. The best one can do, if one wants 
too attribute a decisive role to principles, is to repair defects in the formulation 
off  rules 'on the go'. That is, as a situation arises one adjusts the rules, if 
needed,, so as to bring their formulation in line with the principles of the law. 
Ass a consequence, if one adopts the model of principles, one has to accept that 
ruless are at all times susceptible to correction in order to bring them in line 
withh the principles of the law. 

Whatt should we make of this? How can Dworkin be a proponent of 
thee model of principles, which implies that principles may overrule the legal 
consequencee of an applicable legal rule, and at the same time proclaim an 
all-or-nothingg notion of rules, which implies that the legal consequence of an 
applicablee rule needs to be implemented? Have we discovered an 
inconsistencyy here or can the two positions be reconciled? 

5.22 Possible solutions 

5.2.11 Distinguishing the conventional linguistic meaning of a rule from 
'th ee real rule' 

Onee way to do away with the (apparent) inconsistency is by arguing that a rule 
iss not equivalent to the conventional linguistic meaning of its formulation. 
Instead,, the real rule is the one that results after the formulation has been 
changedd (if needed) so as to align the conventional linguistic meaning of its 
wordss with the principle(s) underlying the rule or underlying the law as a 
whole.. Referring back to Fuller's example, discussed in chapter one31, the 
formulationn 'no sleeping in the railway station' would be an imperfect 
expressionn of the real rule. The formulation needs to be adapted so as to 
expresss the fact that the rule does not apply to people who happened to have 
fallenn asleep, sitting upright, while waiting for their delayed train, and that it 
doess apply to people who are not (yet) sleeping in the literal sense of the 
word,, but who are lying down in the station with a pillow and a blanket. Only 
afterr these changes does the conventional linguistic meaning accord with the 
pointt of the rule; only after these changes has the real rule for these cases been 
identified.. Whenever the plain meaning of a legal provision has been adjusted 
duee to the influence of underlying principles, it is not the case that the rule has 
nott been applied: the real rule has been applied and did dictate the solution. 
Thee conventional linguistic meaning of the rule before it was adjusted just did 

311 See chapter 1, on pp. 29-30. 
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nott adequately express the real rule. Only the outer linguistic form of the rule 
butt not the rule itself has been changed. The real rule has been applied. 

II  think this distinction between the conventional linguistic meaning of 
thee rule and the real rule is analytically unattractive. It obscures matters which 
cann be presented in a more lucid manner. I will adopt the position that a rule is 
equivalentt to the conventional linguistic meaning of its formulation. Hence, a 
casee falls within the scope of a rule if it falls within the conventional linguistic 
meaningg of its terms. This implies that if a case falls within a rule's plain 
meaningg and the legal consequence of the rule has not been applied, the rule 
hass not been applied. It also means that when due to the influence of 
principless the formulation of the rule and with that its conventional linguistic 
meaningg is altered, the rule has been changed. Thus, if an exception is added 
too the provision 'no sleeping in the railway station' so as to exclude a person 
whoo accidentally dozed off while waiting for his delayed train, the rule has 
beenn altered. The old rule has been reformulated and the result is a new rule 
whichh excludes these instances of'sleeping in the railway station'. 

5.2.22 Distinguishing two concepts of validity : 'rules belonging to the 
positivee law' and 'rules belonging to the real law* 

Withh this rejection of the position that the plain meaning of the words of a rule 
andd the real rule are two separate things, one way to resolve the apparent 
inconsistencyy in Dworkin's positions has been cast aside. There is however 
another,, better way to understand Dworkin's conception of rules - one that is 
ablee to do away with the apparent inconsistency and that fits better into the 
analysiss of the model of principles that has been developed in this study. In 
orderr to see how the notion of rules can best be interpreted, we have to retrace 
ourr steps to chapter one. 

Inn chapter one, it was established that the model of principles employs 
twoo conceptions of law: the positive law and the real law. It was described 
howw the overall process leading from the positive law to the real law consists 
off  three separate stages. In the pre-interpretive stage, the positive law is 
identified.. The positive law consists of the constitution, the statutes and court 

Thiss position is discussed by A. Soeteman, Hercules aan het werk; Over de Rol 
vanvan Rechtsbeginselen in het Recht, Ars Aequi, vol. 40, 1991, pp. 28-40, on p. 32. 
Forr a rejection of the distinction between the conventional linguistic meaning of 
aa rule and the real rule, see also Brouwer, Rechtsbeginselen en Rechtspositivisme, 
onn pp. 44-46, and F. Schauer, The Jurisprudence of Reasons, Michigan Law 
Review,, vol. 85, 1987, pp. 847-870, on p. 866. For a more extensive analysis of 
thee identity of a rule, see Brouwer, Samenhang in Recht; Een Analytische Studie, 
Wolters-Noordhoff,, Groningen, 1990, on pp. 43-52. 
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decisions,, read according to their conventional, linguistic meaning. This 
positivee law has the status of raw material: it is 'law in a pre-interpretive 
sense'.. In the second stage, the interpretive stage, the principle-based theory 
thatt is implicit in the positive law is identified. This involves identifying the 
principless that are capable of justifying and unifying most of the positive law 
intoo one theory of political morality, and elaborating which rules and 
particularr decisions flow from these principles. In the last stage, the reforming 
stage,, the implications of the principle-based theory are actually implemented, 
ass far as possible. In this stage, the consequences for the positive law become 
visible:visible: positive rules may be reformulated, completely removed from the 
system,, or new rules (not being reformulations of any existing positive rules) 
mayy be added to the positive law. 

Againstt this background, it can be pointed out how Dworkin's thesis 
thatt rules function according to the mode 'if valid and if applicable, apply' 
shouldd be understood within the context of the model of principles. 
Correspondingg to the two conceptions of law - the positive law and the real 
laww - there are two conceptions of validity: valid in the sense of 'belonging to 
thethe positive law' and valid in the sense of 'belonging to the real law'. Just as 
thee positive law has a provisional status, the first conception of validity 
identifiess the norms that are provisionally valid. The end-result of the method 
off  interpretation implied by the model of principles is the real law. This 
consistss of the set of norms that results after the positive law has been 
reformedd so as to bring it in line with the principle-based theory that underlies 
thee positive law. The norms that belong to the real law are the ones that are 
ultimatelyy binding^valid) as law. 

Itt is now not too hard to see where the critics, who contend that one 
cannott adopt the model of principles while at the same time supporting an 
all-or-nothingg notion of rules, go wrong. They assume that with the 
identificationn of thee positive rules, one has identified the rules that are binding 
ass law. They act on the presumption that these positive rules, as they are the 
oness that are valid, should be applied if they are applicable, and that if they 
aree not applied, the all-or-nothing idea of rules is violated. The mistake is that 
theyy assume that the validity question has been answered with the 
identificationn of the positive rules. But as we have seen, this is not the case: 
wee have to ask the question which rules are valid according to the second 
conceptionn of law, the real law. Recall that the all-or-nothing idea of rules 
impliedd 'if valid and if applicable, apply', that is, if rules are valid and if they 
aree applicable, they are "all" and the legal consequence stipulated in the rule 
shouldd be implemented. We now know that 'if valid' should be understood as: 
'iff  valid according to the real law'. Only the rules that belong to the real law, 
whichh may be different from the rules that belong to the positive law, dictate 
thee solution of a case to which they are applicable. 
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5.33 Dworkin' s picture of rules: not incorrect, but incomplete 

Salvagingg the all-or-nothing idea of rules in this manner, though analytically 
sound,, may seem quite unsatisfactory in another sense. One could easily feel 
cheated:: if this is all that is meant with the theory that rules dictate, the theory, 
thoughh not incorrect, is rather insignificant. When one considers models of 
legall  interpretation, the essential question is how the positive rules need to be 
interpretedd and applied. According to the model of principles, the essential 
stipulationn regarding these positive rules is: 'determine whether the rules need 
too be reformed so as to bring them in line with the principles of the law'. In 
Dworkin'ss description of rules, this important stipulation is hidden behind the 
conditionn 'if valid' which, as was just pointed out, should be taken to mean 'if 
validd according to the real law': only after the positive rules have been 
changedd (if needed) so as to bring them in line with the principle-based theory 
underlyingg the positive law, have the rules that are valid according to the real 
laww been identified, and only these rules operate in an all-or-nothing manner 
withinn the legal order. 

Itt should be admitted that Dworkin's description of rules is flawed in 
thee sense that it does not bring out the most important aspect of how positive 
ruless function within the model of principles. Though I agree that the 
Dworkiniann description of the mode of operation of rules is defective in this 
sense,, I think it should be put in perspective by pointing out the following two 
things.. First of all, nowhere has Dworkin suggested that the legal consequence 
off  & positive rule needs to be implemented automatically if a case falls within 
itss orbit. In fact, we should recall that Dworkin indicates that in the event of 
conflictingg positive rules, one of these rules is not applied even though the 
casee falls within its scope. As was seen in section 3.3, when resolving cases of 
conflictingg rules Dworkin uses a construction which is similar to the 
resolutionn of a conflict between a rule and a principle: the defect is also 
resolvedd by reformulating the positive rules; the adjusted rules are the ones 
thatt are valid and that dictate what the decision in the case at hand should be. 
Therefore,, the idea that a discrepancy between the positive rules and the law's 
principless requires that the positive rule concerned needs to be reformulated, 
doess not introduce a completely new phenomenon. 

Secondly,, a reason for the incomplete presentation of the picture of 
ruless may be that at the time Dworkin presented his distinction, his focus was 
onn presenting a type of norm which he felt was generally not sufficiently 
recognizedd in the area of law: principles. He argued that legal systems do not 
onlyy consist of rules, but also of principles, whose properties are very different 
fromfrom rules. Within the context of the point he was trying to make, rules were 
describedd only so far as needed to create a clear contrast with principles. The 
pointt Dworkin wanted to get across with respect to principles was the 
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following.. Typically more than one principle will apply to any given fact 
situationn and what is more, they will typically conflict; this does not signify a 
defectt in the system's design but is part of life at the level of principles. As a 
result,, the mode of application of principles belonging to a normative system 
typicallyy is 'take all the relevant principles into account and determine their 
relativee weight'. The only features of rules that needed to be mentioned in 
contrastt to this are that conflict between rules is unacceptable, it is a defect in 
thee system that needs to be repaired, and rules of a system function according 
too the much stricter mode of 'if applicable, apply'. We now know that this 
descriptionn of rules, when taken as a description of how positive rules 
functionn within the model of principles, is very incomplete. It needs to be 
extendedd so as to incorporate the fact that within the model of principles, 
positivee rules are at all times subject to adjustment so as to bring them in line 
withh the law's principles; this may mean that they need to be reformulated or 
completelyy removed from the system. 

5.44 A minor  qualification: rules do not always reshape 

Itt has been assumed until now that in response to a conflict between positive 
ruless and to a conflict between the positive rules and the principles of the 
system,, the positive rules reshape. In case of conflicting rules this implies that 
onee of the conflicting rules is either reformulated (by having an exception 
addedd to it) or completely removed from the system. And when a rule is at 
oddss with the principles of the system, the rule was likewise assumed to be in 
needd of reformulation or of removal from the system. However, rules do not 
alwayss react in this manner. 

Inn some cases where a positive rule is at odds with one or more 
principless of the system, the rule is neither actively revised (so as to bring it in 
linee with the law's principles) nor completely removed from the system 
(becausee it is a complete mistake from the point of view of the law's 
principles).. Instead, the rule remains part of the system without being 
reformulated.344 Brouwer describes an example of this35. The facts of the case 
weree that a governmental tax official had suggested, in response to a person's 
inquiry,, that certain costs were tax deductible, whereas in fact according to 
laww they were not. When the person concerned was alerted to the fact that 
accordingg to law these costs are not deductible, he pointed out that he had 

Seee for example Raz, who points out that principles are sometimes used as 
groundss for not applying the laws, without modifying the laws itself; Raz Legal 
PrinciplesPrinciples and the Limits of Law, on p. 840. See also Brouwer, Rechtsbeginselen 
enen Rechtspositivisme, on p. 46 
Brouwer,, Rechtsbeginselen en Rechtspositivisme, on p. 46. 
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reliedd on the statement of the tax official that they were. He invoked the 
principl ee of reliance, which implies that a citizen may rely on promises and 
statementss of government officials. The Dutch Supreme Court stated that in 
thiss case the principl e of reliance was indeed applicable, and that this principl e 
wass a reason for  not applying the legal rule, stipulating that the costs are not 
deductible,, to this case. As a result, the person was allowed to deduct the 
costs. . 

Inn this case, the principl e of reliance was used as a reason for  not 
applyingg the legal rule, but it was not a reason for  revising the rule itself by 
addingg an exception to it. As Brouwer  points out, it would be incorrect to 
arguee that by this court decision, the rule itself had in effect been changed. It 
wouldd be rather  odd if the law were to contain a rule that obliges citizens to 
filefile  and pay income taxes according to certain regulations, unless a 
governmentall  tax official says otherwise. If the rule were to be revised in this 
manner,, it would suggest that government officials have the right  to deviate 
fromfrom  the regulations (which they do not), and it would seem to encourage 
citizenss to try and elicit such statements from an official. In a case like this, 
thee principl e operates as 'a reason for  not applying the rule' rather  than as 'a 
reasonn for  modifying the rule itself. 

Wee also have to slightly moderate the picture of the reaction of rules 
forr  cases where rules conflict with one another. Recall that Dworkin states 
thatt  if two rules conflict, one of them cannot be a valid rule; one of the rules 
wil ll  have to be abandoned or  recast.36 This in contrast to principles which 
survivee intact when they do not prevail.37 It is not always true that conflicting 
ruless react in the way described by Dworkin. They do not always reshape in 
thee sense that one of the two conflicting rules is reformulated or  is removed 
fromfrom  the system altogether. Rules react differently in case the law contains 
twoo conflicting rules, one of which is the 'lex generalis'  while the other  is the 
iexx specialis'. For  example, the Dutch statute on traffi c regulations contains 
thee following two rules. One rule stipulates that pedestrians have to walk on 
thee sidewalk or  footpath; the rule implies that it is not permitted to walk in the 
middlee of the road for  example. The second rule stipulates that pedestrians are 
permittedd to walk on the roads that are situated on the grounds of an estate or 
farm.388 The two rules would conflict in case a pedestrian walks on an estate 
roadd which has an adjacent footpath. The first provision stipulates that one 
shouldd use the footpath, while the second provision permits use of the road. 
Thee formal meta-norm iex specialis derogat legi generali'  resolves the case: 
thee more specific rule prevails over  the more general rule, implying that the 

366 See the quote earlier  in this chapter, on p. 83. 
377 See the quote earlier  in this chapter  on p. 85. 
388 Provision 4 and 44 respectively of the 'Reglement verkeerregels en 

verkeerstekens''  (RW 1990). 
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pedestriann may walk on the estate road. In this case, the lex generalis did not 
pree vial, but it survives intact in an unmodified form, meaning that it is not 
changedd or removed from the legal system. We can say that the formal norm 
'lexx specialis derogat legi generali' was a reason for not applying the general 
rule,, not a reason for modifying the rule itself. 

Thoughh it is indeed the case that rules do not always react to a conflict 
withh one another or with the principles of the system by reshaping, adding this 
nuancee does not alter the picture of the behavior of rules in a dramatic way. 

6.. To a deeper  level: principles as ideal ought statements, rules as 
reall  ought statements 

Inn the previous sections, various points of distinction between rules and 
principless have been delineated. Dworkin's description of the distinction 
betweenn rules and principles was taken as a starting point, and his description 
wass subsequently qualified and extended in some respects. Our understanding 
off  how rules and principles operate within a legal system can be improved 
uponn further, not by further adjusting the picture we already have, but by 
addingg depth to it. Most of the characteristics of rules and principles that have 
beenn described, flow from the type of entities they are at a more fundamental 
level.. The properties of principles can be traced back to the fact that principles 
aree 'ideals'. Dworkin himself does not mention this notion, but the description 
off  the concept of an ideal as it can be found elsewhere, is able to 
accommodatee and explain on a deeper level the main characteristics of 
principles.399 In contrast, rules are general norms that attempt to elaborate 
principless in view of what is realistically possible. In short, principles are 
'ideall  ought statements' while rules are 'real ought statements'. 

6.11 Legal principles as ideals 

Nicholass Rescher's book entitled 'Ethical Idealism' contains a good 
descriptionn of the nature and function of ideals.40 The exposition presented in 
thiss section is to a large extent based on Rescher's account. 

Thee basic characteristics of ideals can be demonstrated by means of 
somee examples that do not concern legal, moral or political ideals, but that 

Alexyy makes this same point, see Alexy, Zum Begriffdes Rechtsprinzips, on pp. 
79-82. . 
N.. Rescher, Ethical Idealism; An Inquiry into the Nature and Function of Ideals, 
Universityy of California Press, Berkeley and Los Angeles, 1987. 
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relatee to non-normative decision situations. Imagine a person has decided he 
wantss to buy a house. Before starting the actual search, he will most likely 
considerr which points of merit a house should exhibit. He will probably list 
variouss desirable features such as spaciousness, access to shops and 
transportation,, economy of maintenance and operation, quietness, privacy, etc. 
Andd likewise, when buying or when designing a car, one will also start by 
makingg an inventory of the features one considers desirable in a car, such as 
operatingg reliability, passenger safety, fuel efficiency, comfort, and road 
noise.411 These points of merit are ideals in that they abstract from reality. We 
knoww that they by no means tell us which house or which type of car one 
shouldd buy. Within the overall decision-making process, these ideals form the 
pointss of departure, and in the next phase they need to be confronted with 
reality.. In this latter phase, the points of merit one looks for in a house or car 
havee to be confronted with the cars and houses that are actually out there as 
possiblee candidates. When making the transition from the world of ideals to 
reality,, it turns out that there are limits to the realization of ideals. More 
specifically,, there are two kinds of constraints. 

Firstt of all, when confronting ideals with what is actually possible, it 
wil ll  appear that in the real world an ideal can often not be realized to the 
extentextent one could envision in an ideal world. When choosing a car for instance, 
onee knows that none of them can live up to the ideal of a hundred percent 
passengerr safety. In reality, no car exists that is constructed in such a way that, 
whateverr accident it may get involved in, its passengers never get injured in 
thee slightest. And even when designing a car from scratch, this ideal of a 
hundredd percent passenger safety cannot be realized fully, for the designer is 
limitedd by what is technically possible. 

Secondly,, when confronting a set of ideals that one wishes to realize 
withh what is possible in the real world, the following will become apparent: 
thee world's arrangements are such that in actual practice ideals often come 
intointo conflict with each other, and hence, compromises will have to be made: 

"Variouss combinations of merit are simply not realizable amid the 
imperfectionss of "the real world". They involve a degree of perfection 
thatt it cannot possibly afford us. As the world's arrangements go, 
differentt points of advantage must be balanced off against each other. 
Inn practice, different values must accordingly be balanced and 
harmonized.. In practice we must make compromises." 

411 For these examples, see Rescher, Ethical Idealism, on pp. 82-83 and p. 59. 
422 Ibid, on p. 83. 
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Forr instance, as the spaciousness of a house increases, one loses economy of 
maintenancee and of operation, and increasing convenience of access to shops 
andd transportation means decreasing privacy and quiet. And when deciding 
uponn a car, it will appear that with weight reduction, the fuel efficiency of a 
carr is increased at the sacrifice of its safety.43 

Slightlyy adapting the description given by Rescher, an ideal can be 
typifiedd like this: 

Ann ideal is a thought creature, a product of the circumstance that we 
cann contemplate value conditions beyond the limits of what the actual 
worldd can possibly bring to realization. Idealization enables us to press 
beyondd the confines of a reality within which (1) one can often not 
realizee an individual value to the extent that can be imagined in an 
ideall  world, and (2) one can typically only realize some values at the 
expensee of others. Ideals accordingly provide us with a contrast 
betweenn the inevitably imperfect realities and the unimpeded 
perfectionn incapable of concrete realization.44 

Wee can now see, making the transition to principles within a legal 
order,, that these principles are ideals. Principles such as 'freedom of speech', 
'protectionn of the economically weaker contract party', 'non-discrimination', 
'freedomm of contract' and 'protection of the weaker contract party' match the 
descriptionn just given. They are pure statements of something good to be 
promotedd or protected, and they have an unreal quality to them in the two 
wayss mentioned. We know that it will not be possible to realize a principle 
takenn by itself to the degree that one could imagine in an ideal world, not 
takingg into account the limitations of the actual. For example, it is impossible 
too fully realize a state of affairs where there is absolutely no discrimination, or 
noo economically weaker contract party is ever put at a disadvantage. And we 
knoww that it is quite likely that in any given situation, conflicting principles 

433 Ibid, on p. 124. 
444 Rescher's description: "An ideal is a thought creature, a product of the 

circumstancee that we can contemplate value conditions beyond the limits of what 
thee actual world can possibly bring to realization. Idealization enables us to press 
beyondd the confines of a reality within which one can only realize some value-
enhancingg features at the expense of others. Ideals accordingly provide us with a 
contrastt between the inevitably imperfect realities and an unimpeded perfection 
incapablee of concrete realization.", see Rescher, Ethical Idealism, on p. 83. 
Rescherr does, in this description at least, not include the fact that ideals, 
individually,, cannot be realized to the extent that could be envisioned in an ideal 
world.. He does discuss this matter earlier in his book, see chapter 1 entitled 'Lost 
Causes;; On the Rationality of Pursuing Unattainable Goals'. 
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wil ll  be applicable, thus requiring us to weigh and balance the principles 
involved. . 

Thee examples just mentioned concerned principles with a wide 
significancee within the legal system; they are principles that earlier were 
characterizedd as principles with coherence-creating capacity.45 It should be 
notedd that not only these principles have the characteristics of an ideal. Also 
moree local values that lie beyond one or a very limited number of rules have 
thee properties attributed to ideals. For example, a local principle like 'quiet in 
thee village park', which served as the rationale for the rule prohibiting 
vehicless from entering the park, also possesses the properties of an ideal. It is 
aa pure statement of something good that one wants to promote, albeit in a 
moree limited context, and it has not yet been elaborated with respect to the 
limitss imposed by reality. Realistically, complete quiet can never be achieved 
inn the park, and one probably would not even want to realize maximum quiet 
inn the park at all cost as other values would be infringed upon too much. 

Thee idea that legal principles are ideals can also be found in the work 
off  the German legal theorist Robert Alexy. The following quote expresses in a 
nutshelll  the exact same points that have been made before: 

"Principles,, being ideals, are in their realization dependent on what is 
actuallyy possible and on the legal possibilities as defined by other 
principles."466 (translated from German) 

Hee refers to principles as 'ideal ought statements \47 Before they can actually 
bee applied, they need elaboration on two fronts: with respect to what is 
actuallyy possible and, most importantly, with respect to competing principles. 

Itt is not hard to recognize that the main features of principles described 
byy Dworkin fit  into this image of principles as ideals. The ideas that conflict 
betweenn principles is not an occasion of emergency but is simply 'part of life' 
andd that principles have a dimension of weight, fall into place once we realize 
thatt principles belong to the world of ideals. 

6.22 The function of ideals 

Duee to their unrealistic quality and their need of elaboration, principles by 
themselvess will generally not provide readymade practical guidance in a given 

455 See chapter 1 on p. 13. 
455 "Als Ideale sind Prinzipien in ihrer Rcalisierung sowohl von den tatsachlichen als 

vonn den durch andere Prinzipien definierten rechtlichen Möglichkeiten 
abhanging",, Alexy, Zum Begriffdes Rechtsprinzips, on p. 81. 

477 Ibid, on p. 80. 
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situation.. As regards the practical question what we should actually do or 
decidee in a given situation, principles will often be very incomplete guides. 
Thee function of ideals is not so much as practical guides, but as general 
indicators,, indicating the focal points around which our deliberations should 
takee place: 

"Idealss are in a way akin to such quasi-fictive reference devices as the 
equatorr or the prime meridian, which we do not actually encounter in 
physicall  embodiment on the world's stage. They are "navigation aids" 
ass it were - thought constructions that we superimpose on the messy 
realitiess of this world to help us find our way about."48 (emphasis 
added) ) 

Idealss focus our thinking and inspire our actions. They function as beacons, 
standingg out among the clutter and complexities of life to remind us what we 
wishedd to realize. When confronted with a given situation that requires a 
decision,, they offer the parameters in terms of which we analyze and evaluate 
thee situation.49 They may not by themselves be able to provide a clear 
unequivocall  answer as to what to do, but they help in structuring our thoughts 
aboutt the matter. They provide a useful starting point in our deliberations. 

Inn addition to serving as navigation aids, ideals may serve another 
purpose.. It is contended that ideals, precisely because they set goals that 
cannott quite be achieved, enhance achievement50 For example, a police chief 
off  a large city may adopt the goal of abolishing corruption from his force and 
aa safety engineer of a large factory may set himself the goal of eliminating 
industriall  accidents in the plant. Each of them may realize that the goals they 
aree setting cannot be attained in full - the failure to abolish all corruption or to 
completelyy eliminate industrial accidents is a foregone conclusion. Yet, they 
mayy feel that only by setting themselves those impossible goals, they can 
obtainn the best result possible.51 To compromise by adopting a lesser, "more 
realistic""  goal will in many circumstances lead to a lesser realization as well. 

Rescher,, Ethical Idealism, on p. 119. 
499 This description of the function of ideals is quite similar to Viehweg's 

descriptionn of so-called 'topoi'. See Th. Viehweg, Topik und Jurisprudenz; Ein 
BeitragBeitrag zur rechtswissenschaftlichen Grundlagenforschung, Verlag C.H. Beck, 
München,, 1974 (5th ed.). Topoi are 'points of view' that can be used to argue for 
andd against particular solutions of a problem. Their function is described as 
follows:: "Sie mussen funktionell als Orientierungsmöglichkeiten und Leitfaden 
dess Gedankens verstanden werden.", Viehweg, on p. 38. 

500 For a discussion of the idea that ideals enhance achievement, see Rescher, 
EthicalEthical Idealism, on pp. 12-16. 

511 For these examples, see Rescher, Ethical Idealism, on p. 14. 
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Betterr results are obtained if the goal is stated in a 'pure', absolute form, even 
thoughh we know it cannot be fully attained. It seems quite plausible that 
adoptingg ideals makes us stretch further and, as a result, do better than if we 
onlyy set our sights on goals that are stated in realistic terms. If this is indeed 
thee case, then ideals are not only beacons indicating the general direction in 
whichh we want to go; they will also get us closer to the ideal destination than 
iff  we were to only work with goals that are stated in realistic terms. 

Thesee functions of ideals offer another argument for keeping legal 
principless pure. Recall Dworkin's earlier explanation for the phenomenon that 
principless stay pure. He argued that it would generally be impossible to 
capturee in the formulation principles, by adding exceptions to them, how they 
aree weighed relative to other competing principles in the various situations.52 

Thoughh this reason for the purity of principles makes sense, another reason for 
thiss same phenomenon lies in the function that principles have as ideals. Only 
inn their pure form, free from complicated exceptions, can they properly fulfi l 
theirr function as clear beacons that remind us which values the law means to 
realize;; and only in their pure form can they perform their function as a 
drivingg force which pulls us further towards their realization. 

6.33 Rules: implementing principles in view of the complexities of 
reality y 

Ass we have just seen, principles have a useful function. However, for practical 
purposess they are very incomplete guides to action: 

"Idealss are crucially important, but without an adequate realization of 
thee realities and complexities of life, they are of littl e avail. By 
themselves,, ideals are very incomplete guides to action. ... Having a 
destinationn is not much help: we must know about life's twists and 
turnss as well. In and of themselves ideals are insufficient to provide 
thee guidance we actually need." 53 (emphasis in original) 

Noww this is where, within a legal system, rules come in. Rules indicate how 
principless are elaborated in specific contexts in view of the actual limits and 
off  the limits imposed by dueling principles. In contrast to principles, which 
containn ideal ought statements, rules contain 'real ought statements'54 In 
relationn to the principles they implement, rules are more specific and well 

Seee earlier in this chapter, section 3.4, pp. 85-86. 
533 Rescher, Ethical Idealism, on pp. 127-128. 
544 See Alexy, Zum Begriffdes Rechtsprinzips, on p. 81. 
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defined.555 Consequently, rules offer more certainty than principles; they lend 
themselvess more easily to a uniform and predictable application. In the area of 
thee law, which aims to regulate the behavior of individuals, certainty and 
uniformityy are important values.56 Rules therefore have an important function 
off  their own, distinct from the function of principles. 

Whenn creating rules, one should keep an eye on two sides: on the 
principless of the system, so as to make sure one has incorporated in the 
deliberationss all the principles that are applicable, and on reality, making sure 
onee has a good sense of what is the case and what is actually possible in the 
contextt at hand. The task of rules is a difficult one. Rules will not be able to 
adequatelyy capture and regulate reality in light of the law's principles at all 
times.. This is due to the limitations of language and to the foreseeability 
problem,, which implies that it is humanly impossible to foresee all situations 
thatt could possibly arise and to predict how the world will change over time. 
Thesee problems translate into the fact that, inevitably, the following types of 
defectss will occur at the level of rules: it may be unclear whether a case falls 
withinn the scope of a rule, there may be a conflict between two rules, a gap in 
betweenn the rules, or a discrepancy between the rules on the one hand and 
whatt is required by the principles underlying them on the other. These defects, 
wheneverr they arise, need to be repaired. 

Havingg just examined the concept of an ideal, we could say that the 
ideall  at the level of rules is that they perfectly capture and regulate reality in 
lightt of the principles of the system. Ideally, rules of a system are never 
vague,, never conflict or show gaps, and are perfectly aligned with the 
system'ss principles. Ideally, rules function in the Dworkinian all-or-nothing 
manner:: whenever a case falls within a rule's scope (that is, within its plain 
linguisticc meaning), the legal consequences of the rule can just be applied. But 
wee know that this cannot possibly be attained. Though rules can never fully 
attainn this ideal, they grope for it, by reforming whenever it appears that they 
havee not quite adequately regulated reality in light of the law's principles. 

Butt note that, in this study, principles as a general class are not distinguished 
fromfrom rules by means of the criterion of generality. All that is contended here is 
thatt a principle such as 'quiet in the village park ought to be promoted' (an ideal 
oughtt statement) is more general than a rule (a real ought statement) 
implementingg this principle, for example the rule stipulating that vehicles are 
forbiddenn in the village park. 
Seee for example Raz, Legal Principles and the Limits of Law, on pp. 841-842. 
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7.. Two points of criticism concerning Dworkin' s elaboration of the 
rule-principl ee distinction 

Thiss chapter started out with a description of Dworkin's distinction between 
ruless and principles. Subsequently, some relatively minor qualifications were 
madee with regard to his description of principles, and an important extension 
wass added to his description of rules. By introducing the idea that principles 
aree 'ideal ought statements' while rules are 'real ought statements', a deeper 
layerr was put under this distinction, thus strengthening it. All in all, the 
distinctionn not only still stands, but has also been put on a firmer foundation. 
Inn order to complete the presentation of the Dworkinian rule-principle 
distinction,, two further points need to be made. They concern the 
classificationn of two types of norms - so-called 'open norms' and absolute 
principless - where I deviate from Dworkin's categorization. Though I criticize 
Dworkinn here, it does not affect the essence of the rule-principle distinction. 
Withinn the larger scheme of things, this criticism only concerns two points of 
elaborationn of the distinction; it leaves the basics intact. 

7.11 Open norms: neither  rules nor  principles 

Noww that we have qualified and elaborated Dworkin's description of the way 
ruless and principles operate, one question remains: do the two categories of 
ruless and principles cover the whole spectrum of general norms? In other 
words,, do all general norms function either as rules or as principles? I think 
thee rule-principle distinction does adequately capture most of the general 
normss within our type of legal order, with one exception. There is a type of 
generall  norm that does not fit  exactly into either the category of rules or into 
thee category of principles. Dworkin himself also points this out.5 The norms 
concernedd can be referred to as 'open norms'. They contain evaluative or 
so-calledd 'soft' concepts, such as '(unreasonable', 'negligent', '(un)just' and 
'significant'.. In determining what these soft concepts imply, one has to refer 
too principles lying beyond the norm, or beyond other norms of the system. 

Dworkinn mentions the example of a provision stating that every 
contractt leading to unreasonable restraints of trade shall be void. In 
determiningg whether certain restraints of trade are unreasonable, the courts 
mustt take into account a variety of principles and policies. To offer another 
example,, Dutch statutory law contains a stipulation concerning the publication 
off  portraits, for the production of which permission has not been granted by 

577 Dworkin, Taking Eights Seriously, on pp. 27-28. 
588 Ibid, on p. 27. 
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thee person concerned. The provision, the main aim of which is the protection 
off  privacy, states that publication of such portraits is unlawful if the person 
concernedd has a reasonable interest in not having the portrait published.59 By 
includingg the word 'reasonable', the norm openly invites a weighing of the 
principlee of privacy against other competing principles that may be involved 
inn specific situations, such as freedom of the press. In determining whether a 
personn has a reasonable interest or not, his right to privacy must be weighed 
againstt other conflicting principles which may be at stake. 

Inn terms of the rule-principle distinction, these open norms are not 
clearlyy of one kind. Dworkin perceives these norms as follows. Open norms 
functionn logically as rules, because whenever it has been decided that a case 
fallss within its scope, the conclusion automatically follows. Substantively, 
however,, they function as principles, because the decision-maker must take 
intoo account underlying principles in determining whether the norm applies or 
not.. In the end he qualifies this type of norm as a rule and not as a principle, 
becausee he focuses on the formal side of how these norms operate. The 
decisivee factor for qualifying them as rules is that, once it has been decided 
thatt the norm is applicable to a case (it has been established that the individual 
hass a reasonable interest in preventing publication of the photograph; it has 
beenn established that the restraint of trade was unreasonable), the legal 
consequencee automatically follows (publication of the photograph is unlawful; 
thee contract is void). It is not the case that these norms themselves have to be 
weighedd against competing considerations, as is typical of principles. But, as 
Dworkinn himself admits, qualifying these open norms as rules "is almost a 
matterr of form alone".60 

Dworkin'ss solution - categorizing open norms as rules - is, I believe, 
mistaken.. It focuses solely on one characteristic of a rule, namely the fact that 
iff  a situation falls within its scope, its legal consequence is implemented. 
However,, against the background of the richer picture of rules that has been 
developed,, this classification does not fit. Take the example of statutory 
provisionn stating that publication of a portrait without the permission of the 
personn concerned is unlawful if this person has a reasonable interest in not 
havingg it published. This provision is an elaboration of the principle of 
privacyy in the sense that it stipulates that the principle applies to the more 
specificc context of the publication of portraits. However, no attempt is made 

Provisionn 21 of the "Auteurswet" reads: "Is een portret vervaardigd zonder 
daartoee strekkende opdracht, den maker door of vanwege den geportretteerde, of 
tee diens behoeve gegeven, dan is openbaarmaking daarvan door dengene, wien 
hett auteursrecht daarop toekomt niet geoorloofd, voor zoover een redelijk belang 
vann den geportretteerde of, na diens overlijden, van een zijner nabestaanden zich 
tegenn de openbaarmaking verzet." 
Dworkin,, Taking Rights Seriously, on p. 27. 

106 6 



too decide the crucial issue of how to weigh the principl e of privacy in this 
contextt  relative to other  principles. It is a half-hearted, and not a full-fledged 
attemptt  to capture and regulate reality in light of the law's principles. This is 
whyy it is not a typical rule. On the other  side, open norms do not fit into the 
categoryy of principles either  - for  one, they lack the pure form in which 
principless are typically stated. 

Attemptss to squeeze open norms into the category of rules or  of 
principless - even though they do not really fit  into either  of them - are 
probablyy motivated by an attempt to salvage the idea that the rule-principl e 
typologyy offers a comprehensive characterization of the world of general 
norms.. Not being able to deposit open norms into the slots of rules or 
principless might seem to undermine the strength of the rule-principl e 
distinction.. The shoe is, however, on the other  foot: by forcing something into 
thesee slots, even though it does not really belong there, the rule-principl e 
distinctionn is actually weakened. The power  of this distinction lies, I believe, 
inn the fact that it describes the two archetypes of general norms that function 
withi nn a normative system. We should be sophisticated enough to recognize 
thatt  there may actually be a type of general norm that does not completely 
complyy with the description of these archetypes, and to realize that this fact by 
noo means affects the significance of the rule-principl e distinction and its 
powerr  to structure our  thinkin g about a normative order. The conclusion is, 
therefore,, that open norms should be granted a classification of their  own, not 
onn an equal footing with the main categories of rules and principles, but as a 
side-classificationn containing a type of general norm that does not quite 
accordd with either  one of the two archetypes. 

7.22 About absolute principles 

Finally,, one more correction needs to be made to Dworkin' s elaboration of the 
rule-principl ee distinction. There is a particular  type of general norm which 
Dworkinn seems to categorize as a rule while it would be more appropriate, 
againstt  the background of the way the rule-principl e distinction has been 
interpretedd in this chapter, to classify it as a principle. Dworkin suggests that 
whetherr  a norm is a rule or  a principl e depends on how the norm is actually 
usedd within the system. More specifically, if a norm is in fact used as 'an 
absolute',, so that if a situation falls within its scope, the legal consequence is 
alwayss implemented, it is a rule.61 This would seem to imply that norms such 

611 This is, for  example, implicit in the following quote - Dworkin, Taking Rights 
Seriously,Seriously, on p. 27: "I t is not always clear  from the form of a standard whether  it 
iss a rule or  a principle. 'A will is invalid unless signed by three witnesses' is not 
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ass 'no man may profit from his own wrong' or 'freedom of speech should be 
protected',, if they were to be used as absolutes within the legal order, would 
havee to be categorized as rules and not as principles. I disagree with this 
classification.. This is not to say that it is completely foolish: it is not too hard 
too see how one could possibly arrive at this conclusion. These norms, when 
theyy function as absolutes, certainly have something rule-like in that whenever 
aa situation of fact falls within their scope, the norm is the only factor that 
counts:: they dictate the solution and they do not have to be weighed against 
anyy competing considerations. However, Dworkin focuses only on one aspect 
thatt is relevant in light of the rule-principle distinction. 

Againstt the background of the account of the rule-principle distinction 
ass developed in this chapter, these absolutes are more appropriately classified 
ass principles, more precisely: as absolute principles. Dworkin focuses solely 
onn the fact that the solution of any case that comes within the orbit of the 
absolutee is determined by it. But instead, we should also pay attention to the 
factt that they are pure statements of something good to be promoted within 
thee system and that they are not yet elaborated with respect to more specific 
contexts.. In addition, we should consider the fact that the absolutes will 
frequentlyfrequently come into conflict with other principles. These conflicts are not 
treatedd as occasions of emergency, as something that should not really have 
happened:: it is part of life at this level and it does not indicate a flaw in the 
system.. This is confirmed when we look at the behavior of the principles that 
thee absolute, let us assume 'freedom of speech', typically competes with. In 
responsee to the conflict, these principles will not be thrown out of the system 
norr will they be reformed by having an exception added to them stating that 
theyy are not applicable in case they conflict with freedom of speech. These 
otherr principles stay pure, even though they conflicted with the absolute 
'freedomm of speech'. This behavior, which typifies how principles behave 
towardss each other, is more relevant than the fact that in any case involving 
freedomfreedom of speech, the legal consequence of this norm is implemented. The 
factt that freedom of speech (assuming it is an absolute) takes precedence in 
everyy case just means that it is a principle that always outweighs any 
competingg principle. 

Wee lose more than we gain by calling the absolute a rule. Recall that 
beforee (in section 4.2) it was pointed out that principles do not always 
functionn according to the stipulation 'if valid and if applicable take into 
accountt and determine weight relative to competing principles', but that they 

veryy different in form from 'A man may not profit from his own wrong', but 
someonee who knows something of American law knows that he must take the 
firstfirst as stating a rule and the second as stating a principle. In many cases the 
distinctionn is difficult to make - it may not have been settled how the standard 
shouldshould operate ..." (emphasis added). 
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typicallyy do. It was established that not all contexts are complex, and that 
theree may be situations in which for example only one principle applies. In 
thesee so-called simple contexts, one does not have to weigh the principle 
againstt other principles: the principle is just applied. We are quite capable of 
incorporatingg this idea into a logic of principles. It would not serve any 
functionn - in fact it would be confusing - to say that in these simple context, 
thee principle functions like a rule (or even more confusing: is a rule). Likewise 
wee are quite capable of incorporating the idea that there may be principles that 
prevaill  in every case in which they come into conflict with other principles. 

Itt should be noted that the practical significance of this correction is 
negligible.. I cannot think of any substantive principle within our legal order 
thatt actually functions as an absolute, meaning that however slight it is 
involvedd in a situation, it always outweighs any opposing consideration. 
However,, it is important to highlight this issue, as Dworkin's stance may 
confusee matters and obscure a clear view of what principles are and what 
makess a general norm a principle rather than a rule. 

8.. Concluding remarks 

Thiss chapter explored Dworkin's distinction between rules and principles, first 
developedd in his article 'The Model of Rules' (1967), which focuses on the 
factt that rules and principles function in a distinctly different manner. This 
distinction,, after some adjustments, appears to fit  perfectly into the analysis of 
thee model of principles as described in chapter one. It is striking that Dworkin 
himselff  appears to have abandoned this rule-principle distinction later on: in 
hiss article 'Hard Cases' (1975) and his book 'Law's Empire' (1986), where he 
fullyy develops his version of the model of principles, he calls a principle any 
standardd that establishes a right. The notion of principles now includes norms 
thatt would according to the earlier distinction have been categorized as 
rules.622 I will not attempt to reconstruct exactly why Dworkin's terminology 
hass shifted as it has. However, as the rule-principle distinction is very useful 
withinn the context of the model of principles, I will reinstate it in this context 
evenn though Dworkin seems to pay no more attention to it. 

Josephh Raz also points this out with regard to Dworkin's position in 'Hard 
Cases'.. See J. Raz, Legal Principles and the Limits of Law, in: M. Cohen (ed.), 
'Ronaldd Dworkin and Contemporary Jurisprudence', Rowan and Allenheid, 
Totowa,, New Jersey, 1984, on p. 82. (Note that this is a (partial) reprint of Raz' 
originall  1972 article, with the same title, published in theYale Law Journal; the 
factt that Dworkin has abandoned his original rule-principle distinction is 
mentionedd in the added postscript). 
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Wee have gained a better  understanding of what type of entities 
principless are and why they do not function in the all-or-nothing manner  of 
rules.. It was established that principles are ideals which in actual practice 
oftenn conflict. Though principles certainly do have a valuable function in that 
theyy alert a decision-maker  to aspects of the situation that he must consider, 
thee problem of their  guiding capacity in a practical sense still remains. In this 
sense,, the investigation in this chapter, however  useful in enhancing our 
understandingg of principles, did not directly contribute to a resolution of the 
problemm of conflicting principles. When making the transition from the ideal 
worldd of pure principles to the real world of rules and decisions for  particular 
cases,, we need standards that can provide guidance in determining how to 
resolvee the conflict between principles. In the next two chapters an attempt 
wil ll  be made to develop (aspects of) a theory that can place constraints on a 
decision-makerr  who has to deal with competing principles. 
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Chapterr  4 

Layingg the groundwork for  a notion of rationalit y 
inn the application of principles 

1.. Introductio n 

Inn this chapter, a beginning will be made with the search for an answer to the 
problemm of conflicting principles, which refers to the problem that principles 
seemm to have no significant guiding capacity due to the fact that they often 
conflict.. First of all, in section 2, this problem will be placed in the larger context 
off  the structure of the principle-based theory as a whole, and it will be restated in 
moree precise terms. Next, in section 3,1 will clear some ground by discussing 
andd rejecting two options which would have allowed for a relatively simple 
solutionn of our problem: the idea that there really is a single underlying meta-
principlee which tells us how to weigh the competing principles, and the idea that 
thee competing principles are ordered in a lexicographical, situation-independent 
manner.. Having discarded these two possibilities, we have a clearer view of 
whatt our task is: we have to find standards of rationality that can accommodate 
thee fact that the conflict between principles is resolved in a situation-dependent 
manner.. A new start is made, in section 4, by developing the following two 
propertiess of principles: 'a principle's capacity to rank fact situations according 
too the degree of involvement of the principle', and 'a principle's capacity to rank 
thee decisions that are actually possible in a given situation according to the 
degreee to which they realize the principle'. 

2.. Back to the problem of the weak structure of the principle-based 
theory y 

Thee constraining force of the model of principles hinges to an important extent 
onn the formal structure of the principle-based theory underlying the positive law. 
Thiss structure can be broken down into two main elements: (1) the formal 
relationshipp among principles of the system, and (2) the formal relationship 
betweenn the level of principles and the more concrete level, consisting of rules 
andd decisions for particular cases. Clearly, the more extensive and sharply 
definedd the nature of these relationships, the more defined the overall structure 
off  the principle-based theory. And the sharper defined this structure, the more 
constraintt this theory is able to impose on those reasoning within the model of 
principles.. In the course of the previous three chapters, various aspects of the 
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structuree of the principle-based theory have been described. It is useful to briefly 
recapitulatee the main points made in this respect and to take stock of where we 
standd at this point. 

Withh regard to the relationship among principles the following was 
established.. There are several hierarchical layers of principles, meaning that 
relativelyy concrete principles can often be seen to flow from more general 
principles.. For instance, 'safety on the road' follows from the more general 
principlee of'the protection of human life and material goods'.1 It was assumed 
thatt at the top of the hierarchy, there is a plurality of principles.2 Furthermore, it 
wass stated that the principles belonging to the principle-based theory have to be 
compatible,, implying that they can coexist in one theory of political morality. 
Thiss means that fundamentally irreconcilable principles cannot be part of one 
andd the same principle-based theory. As an example of two irreconcilable 
principless the following two principles were mentioned: the principle of 
Apartheidd and the principle of non-discrimination on the basis of race.3 

Thee relationship between the level of principles and the more concrete 
levellevel of rules and particular decisions was, in the beginning of this study, 
presentedd in an unproblematic way. The examples presented in chapter 1 made it 
appearr as if principles can lead the judge quite efficaciously to the right answer. 
Inn the course of chapters 2 and 3, the relationship between the level of principles 
andd the level of rules and particular decisions was exposed in a different, more 
problematicc light. It was established that principles are 'ideals' in the sense that 
theyy are pure statements of something good to be promoted; they are not yet 
elaboratedd with regard to what is actually possible in reality and with regard to 
otherr competing principles which are also part of the system. For practical 
purposes,, principles generally provide very incomplete guidance.4 The main 
problemm afflicting principles in this respect is that principles (even when they are 
compatible)) have a high propensity to conflict. It was established that quite a few 
contextss are complex in the sense that two or more competing principles are 
applicable.. Hence, the phenomenon of dueling principles cannot be dismissed as 
aa marginal issue.5 The question of how competition between principles is to be 
resolvedd therefore warrants serious consideration. 

Thee process of resolving conflicts between principles was described as 
'weighingg the principles involved'. Though this is indeed an apt description of 
thee process which takes place, it does not give any indication as to how one 

Seee chapter 1, on p. 12. 
22 See chapter 1, on p. 13. This assumption will be further examined and confirmed 

laterr on in this chapter, see below section 3.1, pp. 114-116. 
33 See chapter 3, on p. 87. 
44 See chapter 3, on p. 103. 
55 See chapter 2, on pp. 58-59. 
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shouldd determine the relative weight of dueling principles. We need standards 
thatt are able to provide guidance with respect to the assignment of weight to 
competingg principles. Unless we are able to identify such standards, we are stuck 
withh the image of principles as lame ducks as far as guiding capacity is 
concerned.. This would in turn imply that the principle-based theory has a weak 
structure:: an 'unguided jump' has to be made from the level of competing 
principless to the level of rules and decisions for particular cases.6 

Inn the remainder of this study, an attempt will be made to identify 
standardss that provide guidelines as to how to attribute weight to conflicting 
principless - guidelines that have more to offer than the rather meaningless notion 
thatt principles that are applicable to a situation "must be taken into account as 
considerationss inclining in one direction or another". Before proceeding, let us 
restatee the problem in more precise terms. When faced with a case in which 
competingg principles appear to apply, one can identify various decisions that are 
actuallyy possible in this case. Assuming two competing principles, Px and Py, at 
leastt two decisions are possible: one giving precedence to Px and one giving 
precedencee to Py. Take for instance the case in which the publication of a 
televisionn broadcast is contested, with one party invoking the protection of his 
privacyy and the other invoking freedom of the press. Here, the following two 
decisionss are actually possible: allowing the broadcast, thus giving precedence to 
freedomfreedom of the press, or ruling that broadcasting would be unlawful, thus giving 
precedencee to the protection of privacy. In quite a few situations, there are more 
optionss than these two (that is, fully implementing Px or fully implementing Py). 
Itt may be possible to take decisions that are not one-sided, but that implement 
bothh principles to some degree, thereby giving some effect to both principles. 
Onee could for example decide that broadcasting is permitted, with certain 
restrictionss that would protect a person's privacy to some degree.7 The problem 
off  conflicting principles can more precisely be restated as the problem of how to 
decidedecide which one among all of the decisions that are actually possible in a given 
situation,situation, each representing a different comparative weighing of the competing 
principles,principles, should be selected. 

Itt should be remembered that this study is concerned with the area where 
reasonablee people, upon reflection, will agree within the confines of the model 
off  principles. When applied to our key problem - the problem of how to decide 
whichh weight should be attributed to competing principles - the nature of the 
standardsstandards we are looking for can therefore be defined as follows: we are 
searchingg for standards that provide compelling arguments for either accepting 
orr rejecting one or more of the decisions that are actually possible in a given 

66 See chapter 2, on pp. 68-69. 
77 For a more elaborate consideration of the possibility of blending principles, see 

below,, section 4.2.3, pp. 132-134. 
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context;; compelling arguments are those which reasonable people, upon 
reflectionreflection will  agree to. 

Itt is important not to set out on this search for these standards of 
rationalityy in the implementation of competing principles with the attitude that 
onlyy those standards which can in all or in most cases lead to one unique answer 
wil ll  do, and to consider the enterprise as failed if we cannot come up with 
anythingg close to this. Instead, the enterprise will be undertaken with this 
attitude:: take the large sea of indeterminacy which seems to exist under dueling 
principless and see whether we can reclaim any pieces of land which can provide 
aa firmer foothold in reasoning with principles. Anything which provides some 
rationall  guidance in reasoning with dueling principles should be considered a 
gain. . 

Inn illustrating the various aspects of the notion of rationality in the 
implementationn of principles in this and the next chapter, I will not only be using 
illustrationss from the area of law. Reference will also be made to everyday 
situations.. This is done with the purpose of showing that the standards of 
rationalityy pertaining to the application of principles do not constitute some 
speciall  'higher logic' specific to the arena of law. Instead, large parts of it are 
rootedd in common sense reasoning as it is used in everyday life. 

3.. Searching for  rationalit y in the wrong places 

Itt is instructive to start the quest for rationality in the resolution of conflict 
betweenn principles by considering some possible avenues that are eventually not 
goingg to help us out. By ruling out some of the solutions which might at first 
glancee seem plausible and attractive, we will get a clearer sense of the nature of 
thee problem we are faced with and we will get a sense in which direction we 
shouldd look for a solution. 

3.11 Looking in the wrong direction: a single underlying met a-principle 
ass a common denominator 

Probablyy the most obvious direction in which to search for a rational resolution 
off  conflicting principles is the following. Underlying the conflicting principles is 
aa common unit in terms of which they can be evaluated and which suggests how 
thee conflict should be resolved. This unit consists of a fundamental meta-
principle,, an ultimate "good" which should be realized as much as possible. 
Fromm among the range of all possible decisions, each representing a different 
weighingg of the dueling principles, that option should be chosen which 
contributess most to the realization of this meta-principle. If there were indeed a 
singlee underlying value, the image of a plurality of principles at the top of the 
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hierarchyy would actually be incorrect. Instead, there would be a single master-
principl ee at the top of the principle-based theory, and principles such as 'freedom 
off  speech', 'no man may profi t from his own wrong' and 'protection of the 
economicallyy weaker  contract party' would be positioned at a mid-level. The 
principle-basedd theory would be a so-called monistic theory, that is, a theory that 
assumess a single, ultimate value in terms of which all must be measured. The 
mostt  obvious candidate for  such a fundamental meta-norm would be the 
principl ee of utility , which stipulates that one should act in a way which produces 
thee greatest good for  the greatest number  of people. One could also consider  the 
masterr  ideal which Dworki n uses withi n his political theory, 'the right  to equal 
concernn and respect'. 

However,, even if agreement could be reached as to which meta-principle 
shouldd be considered as the underlying overarching presence behind the 
competingg principles, an important problem still remains. We are looking for  an 
underlyingg meta-principle that has the capacity to guide the attributio n of weight 
too conflicting principles, in the sense that reasonable people who accept the 
meta-principle,, would agree that this weighing indeed follows from its 
application.. Thus, the meta-principle has to be more than a unit which serves as 
aa convenient way to express or  summarize the outcome ex post facto. Let us 
againn consider  the case of someone deciding which car  to buy . I f this person 
choosess a particular  car, which embodies a particular  weighing of the various 
valuee parameters - such as safety, fuel efficiency, road noise, etc. - we could say 
thatt  he has chosen the car  which gives him the most pleasure or  satisfaction. But, 
thee idea that he has 'maximized his satisfaction' is merely a way to express the 
overalll  result of the weighing; the notion did not guide towards the decision. 
Likewise,, fundamental norms like utilit y and the right  to equal concern and 
respectt  appear  too vague and abstract to be of any help in the type of complex 
situationn faced by a judge or  legislator.9 With regard to utilit y for  instance, 
difficultie ss exist with respect to both the conceptual meaning of utilit y and its 
measurability.100 Being told to act to produce the greatest average net good, or  to 
actt  in a way which maximizes people's right  to equal concern and respect, begs 
thee question of how to resolve, for  example, a situation where freedom of the 
presss conflicts with a person's privacy. 

Nott  surprisingly therefore, people who have to actually take decisions in 
thee practical world, lik e legislators, judges and other  government officials, 
appearr  not to use any abstract meta-principle in reaching decisions. Sometimes 

88 This car  example was used before as a non-normative example of a case where 
competingg value parameters pertain, see chapter  3, p. 99. 

99 See also Bayles, Mid-level Principles and Justification, on p. 53. 
100 See for  example A. Sen, On Ethics and Economics, Clarendon Press, Oxford, 1987, 

onn p. 40, fh. 13. 
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formulationss such as "justice, equity demands ..." are used, which may seem to 
referr to something like a meta-norm. However, unless this refers to one of the 
mechanismss which is part of the logic of principles to be described below in 
chapterr 5, such statements lack substance: they do not provide any compelling 
argumentss for taking one decision rather than the other. All this is not to say that 
thee study and analysis of abstract fundamental norms is an infertile exercise. 
Researchh into the various meta-principles may eventually result in insights 
whichh would make them suitable for use in the world of practical decision-
making.. In the mean time, our situation is such that no meta-principle with 
guidingg force is available. Our situation is adequately summarized in the 
followingg quote from Rescher: 

".... if value were homogenous, then rationality would indeed be a matter 
off  maximization .... But that is not the way it is. We must reject the 
dogmaa of homogeneity of value. 

Too be sure, life would be much simpler if all goods were in fact 
commensurable.. I would not have to fret about my choices in difficult 
casess - 1 would not feel "in a dilemma' about them - if everything could 
bee measured in a common unit that provides for automatic comparability. 
Butt that just is not the way it is in the real world. 

Inn general, things have many different value aspects Vi, and we 
havee no function of combination V to extract a single, all-embracing 
measuremeasure of overall value from them. We have to deal with a plurality of 
distinctt "parameters of value"."11 (emphasis in original) 

Sincee no meta-principle is used in legal practice and no possible candidate for 
suchh a principle has been shown to have the required guiding capacity, it is 
assumedd in this study that the principle-based theory is not a monistic theory, but 
thatt it has a plurality of principles at the top. 

3.22 A word about the notion of (in)commensurability 

Ass was seen, the issue of resolving the conflict among principles is generally 
describedd as 'determining the relative weight of the conflicting principles'. This 
callss to mind the image of a pair of weighing scales, which in turn presumes a 
unitt in terms of which the weight of the competing principles can be assessed. At 
thiss point we should briefly discuss a notion which inevitably enters the picture 
here:: the notion of (in)commensurability. The term 'commensurable' is defined 
inn the dictionary as "having a common measure, or being reducible to one" and 

Rescher,, Ethical Idealism, on pp. 62-63. 
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thee following illustratio n is used: a yard and a foot are commensurable since 
bothh may be measured in terms of inches.12 Entities are incommensurable when 
theree is no common unit in terms of which they can be evaluated. 

Wit hh the rejection, in the previous section, of the idea of one common 
underlyingg denominator  in the form of a single meta-principle, it may seem that 
wee are led to the conclusion that principles are incommensurable entities. They 
doo not resemble the foot and the yard which, though at first  sight they appear  to 
bee of different kinds, are really homogenous in that they can both be assessed in 
termss of the common unit of inches. Before jumpin g to this conclusion, let us 
takee a closer  look at the notion of (in)commensurability. 

Wee should be careful to distinguish incommensurability from 'equality of 
value'.. As Raz points out, one may be led to think that if neither  of two options 
iss better  than the other, surely their  value must be the same.13 There is however  a 
differencee between options being incommensurable and being of equal weight: 
"Sayingg that they are of equal value is passing a judgment about their  relative 
value,, whereas saying that they are incommensurable is not." 14 Thus, the 
assertionn that two possible ways of resolving the conflict between principles are 
incommensurablee is not the same as a tie judgment. The latter  implies that the 
twoo options are just as good, whereas incommensurability implies that one is 
unablee to make a judgment at all for  lack of a standard which provides a means 
off  comparison. 

Itt  should also be noted that (in)commensurability should be distinguished 
fromfrom  (in)compatibility . I f two principles are incompatible, they cannot live 
togetherr  withi n one and the same theory of political morality . I f principles are 
incommensurable,, this does not imply that they are incompatible: the fact that 
theree is no standard to determine which relative weighting of two competing 
principless is best does by no means imply that these principles cannot live 
togetherr  withi n one coherent theory. And conversely, the fact that two principles 
aree incompatible does not automatically imply that they are incommensurable: if 
twoo values cannot coexist within one and the same system, there may well be a 
standardd to determine which one is to be preferred. 

Somee would limi t the notion of commensurability to cases where there is 
aa single scale of units of value according to which items can be precisely 
measured.155 This would imply that only a unit of measurement that is able to 
providee a cardinal ranking (that is, a ranking according to quantity) suffices. I f 

122 Webster's Dictionary of the English Language, The World Publishing Company, 
Neww York, 1953. 

133 Joseph Raz, The Morality of Freedom, Clarendon Press, Oxford 1986, on p. 322. 
144 Ibid, on p. 324. 
155 See Chang (ed.), Incommensurability, Incomparability and Practical Reason, on p. 

2. . 
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noo such unit is available, incommensurability arises. However, it does not seem 
tooo far-fetched to broaden the notion of commensurability to include units of 
measurementt that are able to rank options ordinally (that is, a ranking as 
positionss in a series). This would imply that whenever options can be ranked 
relativee to each other in terms of'more'-'less'-'the same' or in terms of 'better'-
'worse'-'equallyy good', they would be commensurable. Both interpretations of 
commensurabilityy would require one common scale on which the possible ways 
off  resolving the conflict among principles can be ranked - either cardinally or 
ordinally. . 

Iff  commensurability indeed requires a single underlying scale on which 
alll  the possible ways of resolving a conflict among principles can be positioned, 
thenn principles are indeed incommensurable. With the rejection in the previous 
sectionn of a single underlying meta-principle, the idea of principles as being 
commensurablee in this sense has been discarded as well. But, does this also spell 
thee end of all possibilities of finding compelling arguments for judging some 
optionss as being better than others? As will be seen, this is not the case: with the 
rejectionn of the notion that the best decision (that is, the best relative weighting 
off  principles) is the one that maximizes the realization of some underlying meta-
entity,, we have not reached the end of standards of rationality in the 
implementationn of competing principles. In the next chapter, three distinctly 
differentt standards of rationality will appear to apply. Though they do not 
providee one single continuous scale on which all available options can be 
positioned,, they are standards that enable us to compare the at least some of the 
optionss and to judge some as being better than others. 

Itt should be noted that there are interpretations of (incommensurability 
thatt would include such external standards of rationality as a means which 
renderss entities commensurable. Raz for example describes incommensurability 
ass follows: "... if two options are incommensurate then reason has no judgment 
too make concerning their relative value."16 This description does not seem to 
presupposee that commensurability requires a single scale on which all can be 
measured.. To the extent that the various options can be compared in terms of the 
standardss of rationality to be described, these options are commensurable: reason 
hass a judgement to make concerning their relative value. 

Inn the context of this study, we do not have to take a position as to which 
interpretationn of commensurability should be preferred - either the narrow 
versionn which requires a single common scale on which all options can be 
orderedd cardinally or ordinally, or the broader version which is not limited to a 
commonn scale but which also encompasses external standards of rationality 
whichh allow for a comparison of some of the options. My concern is not the 
analysiss of the concept of commensurability, but the question whether there are 

166 Raz, The Morality of Freedom, on p. 324. 
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standardss of rationality in the implementation of competing principles. It is 
howeverr important to keep in mind the following. Will i the i ejection of a single 
meta-principlee in terms of which all options can be evaluated, the possibility of 
onee single scale has been discarded as well. If one chooses to adopt the narrow 
definitionn of commensurability and, as a result, would call principles 
incommensurablee because of this lack of a single common scale, this does not 
signifyy the end of the possibility that standards of rationality may exist that can 
orderr the various options for resolving the conflict between principles. As will be 
seen,, standards exist that are often able to rule out some of the options as being 
worsee than others. 

3.33 Another  cul-de-sac: consistency presupposing a universal, situation-
independentt  ordering of principles 

Besidess the possibility of a fundamental meta-principle, which we have ruled out 
inn section 3.1, there is another solution that would resolve the problem of 
conflictingg principles in a relatively uncomplicated manner. The following 
requirementt could be posited for regulating the relationship between competing 
principless and their concrete implementations: the conflict between principles 
shouldd be resolved in a consistent manner. As will be seen in the next chapter, 
thee notion of consistency does indeed have a significant role to play in the logic 
off  dueling principles. However, it should be pointed out that this notion should 
nott be interpreted in the following manner. 

AA simple form of consistency would stipulate the following mode of 
applicationn of principles. Assume that in fact situation A, principle X conflicts 
withh principle Y, and that this conflict has been resolved by deciding that 
principlee Y outweighs principle X. Consistency would demand that in all other 
situationss in which the same two principles are at odds, principle Y should also 
bee given precedence to principle X. Next assume that in case B, in which 
principlee Z conflicts with principle X, it has been decided that principle X 
outweighss principle Z. Using the transitivity axiom, the decision in all cases in 
whichh principle Z conflicts with principle Y, should be: principle Y outweighs 
principlee Z. 

Rawtss phrases this requirement this way. The interpretation of 
consistencyy just described, presumes that principles can be put in what he calls a 
seriall  or lexicographical ordering: 

"Thiss is an order which requires us to satisfy the first principle in the 
orderingg before we can move on to the second, the second before we 
considerr the third, and so on. A principle does not come into play until 
thosee previous to it are either fully met or do not apply. A serial ordering 
avoids,, then, having to balance principles at all; those earlier in the 
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orderingg have an absolute weight, so to speak, with respect to later ones, 
andd hold without exception."17 

Theree are theories which rank principles in this manner. Rawls' own 
theoryy of justice is probably the most well-known example. This theory consists 
off  two principles of justice: (1) each person is to have an equal right to the most 
extensivee basic liberty compatible with a similar liberty for others18; (2) social 
andd economic inequalities are to be arranged so that they are both (a) reasonably 
expectedd to be to everyone's advantage, and (b) attached to positions and offices 
openn to all. The theory stipulates that these principles are to be arranged in a 
seriall  order in the sense that in case of conflict, the first principle always ranks 
priorr to the second.19 

Unfortunately,, the structure of the principle-based theory underlying the 
positivee law is not this simple. In the legal arena, the standards for the 
applicationn of principles do not correspond to a model of consistency which 
assumess a lexicographical ordering of principles. We just know that it would be 
foolishh to expect privacy to always outweigh law enforcement, or free speech to 
alwayss take precedence over public safety. If this were the case, even the 
slightestt infringement of someone's privacy could prevent the realization of law 
enforcement.. We know that such a universal, situation-independent ordering of 
principless does not fit the way principles operate in the legal area, nor would we 
findfind it acceptable if they did.20 We know that, as a general rule, the weighing of 
principless is and should be situation-dependent. 

Thee fact that a universal, lexicographical ordering of principles is not 
suitedd for the implementation of legal principles, has also been explicitly 
confirmedd in court decisions. An example of this is a 1994 case decided by the 
Dutchh Supreme Court. The case, also mentioned in the previous chapter21, 
concernedd a conflict between two constitutional rights, the right to privacy and 
freedomm of the press. A publishing company had published an article about the 
sixx most famous murder cases since the second world war, including a murder 
committedd by Ferdi E. In this article, photographs were published of Ferdi E., 
whoo several years before had been convicted of a notorious kidnapping and 

177 John Rawls, A Theory of Justice, Oxford University Press, Oxford, 1992 (12th 

impression),, on p. 43. 
188 Rawls has slightly changed this first principle later on in the sense that the notion of 

"mostt extensive" has been replaced by "a fully adequate scheme" ("Each person has 
ann equal right to a fully adequate scheme of equal basic liberties which is 
compatiblee with a similar scheme of liberties for all"); see John Rawls, Political 
Liberalism,Liberalism, Columbia University Press, New York, 1993, on p. 291. 

199 Rawls, A Theory of Justice, on pp. 60-61. 
200 See also Bayles, Mid-level Principles and Justification, on pp. 58-59. 
211 See chapter 3, on p. 84. 
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murderr  of a well-known captain of industry. Ferdi E. demanded compensatory 
damagess and requested that the court forbid similar  publications by the 
publishingg company in the future. The publishing company countered the claim 
byy invoking freedom of the press. 

Mor ee specifically, Ferdi E. based his claim on a statutory provision 
concerningg the publication of portrait s for  which permission had not been 
grantedd by the individual concerned. The provision, the main aim of which is the 
protectionn of privacy, stipulates that publication of such portrait s is unlawful if 
thee person concerned has 'a reasonable interest'  in not having the portrai t 
published.. Ferdi E. argued that there is an abstract, absolute ordering between 
thee right  to privacy and freedom of the press; he contended that in any case 
wheree these two principles conflict, the right  to privacy outweighs freedom of 
expression.. This would imply that as long as he would show that his privacy was 
infringedd upon by the publication of these photographs, he had 'a reasonable 
interest''  in non-publication and, consequently, publication would be unlawful. 

Thee Attorney-General disputed Ferdi E.'s position that there is an abstract 
orderingg of these two principles. In arguing his side of the case, he broadened the 
scopee to the general issue whether  an abstract ranking of constitutional principles 
couldd ever  be made. In doing so, he referred to the legal literatur e about 
conflictingg constitutional rights and he stated that the general conclusion is that it 
iss impossible to construct a generally valid hierarchy of constitutional principles. 
Attemptss have been made to do this, but the Attorney General concluded that 
thesee have all failed. With this, he underscored his assertion that conflict 
betweenn constitutional rights can only be decided in light of the concrete 
circumstancess of a case. 

Thee Dutch Supreme Court explicitly agreed with the Attorney General 
thatt  an abstract hierarchical ranking of constitutional rights is not possible. 
Instead,, the weight of conflicting principles is dependent on the specific 
circumstancess of a situation. Having made this general comment, the Court 
discusseddiscussed the case at hand and it dismissed Ferdi E.'s claim by declaring that the 
lowerr  court's decision that in a case like this freedom of the press outweighs the 
rightright  to privacy, was not based on a wrong interpretation of the law. 

Thee idea that preferabilit y is situation-dependent is not unique to how 
principless function in the legal area. I f you think about it, even in ordinary 
everydayy situations preferabilit y varies with context. I f asked whether  one 
preferss tea to coffee, one's choice might depend on the time of the day 
(preferrin gg coffee to tea in the morning and tea to coffee at night) and we would 
normallyy not think of that as being inconsistent. Or  consider  the following 
discussionn which Reseller  constructs to illustrat e his thesis that preferences are 
typicallyy situation-dependent.22 

Rescher,, Ethical Idealism, on p. 69. 
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1.. I am asked: "Do you prefer butter or olive oil?" I respond: "Butter." 
Forr I reason that in contexts where this sort of choice makes sense -
namely,, in cooking or frying -1 prefer butter. 

2.. Next I am asked: "Do you prefer butter or mayonnaise?" I respond: 
"Mayonnaise.""  For I reason that in contexts where this sort of choice 
makess sense - namely in sandwich-making -1 prefer mayonnaise. 

3.. Now I am asked: "Do you prefer mayonnaise or olive oil?" I respond: 
"Olivee oil." For I reason that in contexts where this sort of choice 
makess sense - namely in dressing salads -1 prefer olive oil. 

Supposee that in response to these answers, someone objects: "You really should 
nott have said that you prefer butter to olive oil if you do not prefer it in all 
cases.""  As Rescher points out, this is a foolish comment, as it gears preference to 
aa condition of things that effectively never obtains. Our preferences among 
objectss of choice are generally not unqualifiedly universal. 

Concludingg then, a notion of rationality in the implementation of 
competingg legal principles would have to incorporate the fact that the weighing 
off  principles generally is and should be situation-dependent. 

4.. Expanding the picture of principles: introducing two properties of 
principles s 

Wee have just rejected the idea of an underlying meta-principle as well as that of 
ann abstract, situation-independent ordering of principles as the basis for 
resolvingg conflict among principles. With this, we have discarded two ideas 
whichh would have led to a formally relatively simple notion of rationality in the 
implementationn of principles. It appears that our problem is quite complicated: 
thee principle-based theory has a plurality of principles at the top, and conflict 
amongg these principles is to be resolved in a situation-dependent manner. Not 
surprisinglyy therefore, the notion of rationality that will be developed in the 
remainderr of this study will appear to have a rather complicated, multi-faceted 
form.. Before the requirements of rationality in the implementation of principles 
cann be delineated, two properties of principles need to be developed. As was 
seenn in the previous chapter, principles (just like rules) consist of two 
components:: (1) a scope, which encompasses the fact situations the principle 
appliess to, and (2) a legal consequence, which indicates what legally follows and 
which,, consequently, indicates which decision the norm points to23 The two 
propertiess to be described here relate to the fact that a principle can do more than 
indicatee whether it applies to a given situation or not, and whether a decision 

Seee chapter 3, on p. 77. 
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doess or does not implement a principle. A richer, more sophisticated image of 
thesee two components will be presented.24 

4.11 A principle' s capacity to rank different situations according to the 
degreee of the principle' s involvement 

4.1.11 Describing the notion 

Thee first property, which relates to the component of a principle's scope, is the 
following:: a principle has the capacity to rank different situations to which it is 
applicableapplicable according to the degree of involvement of this principle. The 
principlee of privacy is, for example, infringed upon both in the case of police 
searchh of houses and in the case of search of vehicles. However, the principle is 
ass a general rule more involved in the first case than in the second as houses are 
normallyy used as homes while cars are not (of course we can imagine exceptions 
too this, such as the case of a poor person who uses his car as his home - but this 
doess not detract from the fact that as a general rule the foregoing holds). The 
principlee that the economically weaker contract party needs to be protected by 
thee law is more involved in situations where the relationship between contracting 
partiess is typically very unequal, like the relationship landlord - tenant, than in 
situationss where the playing field is somewhat more level, for example the 
buyer-sellerr relationship in case of consumer goods. And finally, taking a more 
local,, small-scale principle like 'quiet in the park', we know that it is more 
involvedd in the event of cars driving through the park than when bicycles do so, 
givenn that cars are noisier than bicycles. The basis of the ranking of situations 
accordingg to the degree of involvement of a principle is empirical fact or 
commonn sense. We just know that, as a fact, bikes would be less of a nuisance as 
farr as noise is concerned than cars, and that houses are as a general rule more 
privatee places than cars. 

244 Lars Lindahl's article, Conflicts in Systems of Legal Norms: a Logical Point of 
View,View, inspired my development of these two properties (in: PW. Brouwer, T. 
Holl  et al. (eds.), 'Coherence and Conflict in Law; Proceedings of the 3rd 

Benelux-Scandinaviann Symposium in Legal Theory', Kluwer, Deventer/Boston, 
W.E.J.. Tjeenk Willink, Zwolle, 1992, pp. 39-64). Lindahl ranks actions 
accordingg to 'the intensity of requisiteness from the point of view of one 
principlee or a set of principles' (see pp. 48-61). He does, however, not make the 
distinctionn as it is made here, between 'the ranking of situations according to the 
degreee of involvement of a principle' and 'the ranking of decisions that are 
possiblee in a given situation according to the degree to which they realize a 
principle'. . 
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Speciall  mention should be made of one factor that plays a major role in 
rankingg situations relative to each other in the area of law. It is common sense 
that,, all other things being equal, it is worse to inflict damage intentionally than 
iff  it is the result of someone's negligence, and inflicting damage by negligence is 
inn turn worse than doing so purely by accident. This factor plays a major role in 
thee area of law, which frequently intervenes when a person's actions damage the 
commonn good or the interests or rights of other individuals. Thus, a principle 
likee 'nobody may profit from his own wrong' is more involved if the wrong is 
thee result of the full intent of the person who has or would profit from the wrong 
thann if it is the result of negligence. Suppose that person A is named as 
beneficiaryy in the life insurance policy of person B, and A has caused the death 
off  B. The principle 'nobody may profit from his own wrong' is more involved in 
casee the cause of B's death is thatt A has murdered him than if A has caused B's 
deathh by an unintended act of negligence. 

Obviously,, one cannot solely rank situations in terms of differences with 
respectt to the degree of involvement of a principle. One can also categorize 
situationss as being the same in light of the degree of involvement of a particular 
principle.. It could for instance quite plausibly be argued that the principle 
'protectionn of the weaker contract party' is just as much involved in the 
relationshipp landlord-tenant as in the relationship employer-employee (given that 
roughlyy comparable situations exist on the job and housing market in terms of 
scarcity).. From the point of view of this principle, these situations are analogous: 
theyy both deal with essential needs (housing, work) and typically an unequal 
relationshipp exists in the sense that the person in need of housing or work is in a 
weakerr position. 

Thiss ranking of situations relative to each other according to the extent to 
whichh the considerations implied by a principle are affected, departs from the 
simplee categorization of situations into two categories: either a particular 
principlee applies to a given situation or it does not.25 The measure does not treat 
thee category of contexts to which the principle applies as homogenous; instead, a 
finerfiner distinction is made. It should be noted that the ranking of situations on this 
scalee is not cardinal, but ordinal: contexts are being ranked relative to each other 
inn terms of the involvement of a principle being more, less or the same. 

Thee ranking of situations according to the extent to which a principle is 
involved,, can be translated into a ranking of these situations according to the 
degreedegree of requisiteness that the principle be implemented. Obviously, from the 

Off  course, there will always be a penumbral area where it is not (or at least not 
immediately)) clear whether a given principle applies or not. The penumbra should, 
inn the present context at least, not be perceived as a third category: with respect to 
casess that Ml in this penumbral area, one has to decide whether the principle applies 
orr not. 
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perspectivee of the principle 'the protection of privacy', it is requisite that both 
policee search of vehicles and of houses be prohibited. But, since the principle is 
moree involved in the latter case than in the first, it is more requisite that search of 
housess be prohibited (depicted as s2 on figure 1 below) than search of vehicles 
(si).. And in the example of the beneficiary of a life insurance policy who caused 
thee death of the policy holder, it is more requisite that the legal consequence of 
thee principle 'nobody may profit from his own wrong' is implemented (that is, 
thee beneficiary may not receive the proceeds of the life insurance policy) in case 
thee beneficiary murdered the policy holder (s2) than if the death was caused by 
thee beneficiary's negligence (si). 

figurefigure 1 

rankingg of situations according to — 
degreee of involvement of Px l ° w 

translatess into 

1 1 
rankingg of situations according to 
degreee of requisiteness that low 
Pxx be implemented 

Onee could perhaps think that not just principles, but also rules possess this 
capacityy to order fact situations according to the degree of their involvement. 
Takee the rule that on highways one may not drive more than 60 mph. One could 
arguee that it is evident that this rule implies that a case of a person driving 90 
mphh constitutes a graver violation of the rule than a situation in which a person 
drivess 70 mph. Both have violated the rule, but the first person's violation is 
moree serious, and it is therefore more requisite that the first person be fined than 
thee second. However, it is not the rule, but the underlying principle which is 
doingg the ranking here: if challenged to argue why the first violation is more 
seriouss than the second, one would have to appeal to the underlying point of the 
rule,, 'safety on the road', and state that it is unsafer to drive 90 than 70 mph. The 
seriousnesss of the violation can only be assessed in terms of the scale offered by 
thee principle underlying the rule. 

Itt should be noted that not all situations can be ranked unequivocally this 
way.. It may not always be clear how situations in which a given principle 
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applies,, should be ranked relative to each other in terms of the degree of 
involvementt of the principle. For instance, which of the following situations 
rankss higher with respect to the principle that people be held accountable for 
theirr actions: negligent behavior which results in the death of a person, or an 
attemptt to poison someone which failed because, instead of a deadly dose of 
cyanide,, the villain accidentally put cornstarch into the victim's wine? 
Reasonablee people may disagree here. However, the fact that there are situations 
whichh cannot be clearly ranked on the scale, does not detract from the fact that in 
aa lot of cases reasonable people do agree about how various situations should be 
rankedd relative to each other. 

4.1.22 The ranking of situations with respect to two competing principles 

Situationss can be categorized with respect to the degree of involvement of 
severall  competing principles. Let us suppose that the legislature is designing 
legislationn regulating the search of homes and of vehicles without the consent of 
thee individuals involved, with the purpose of enabling the police to investigate 
prohibitedd activities. Two opposing principles are involved: the protection of 
privacy,, which pulls in the direction of disallowing such searches, and the 
interestt served by police investigation of prohibited activities, which favors 
allowingg them. Assume that the legislators have decided that searches of both 
housess and vehicles should be made possible in certain circumscribed cases. 
Noww they are considering whether a warrant should be required, obligating the 
policee to obtain permission from a judge before a search may take place. The 
samee two principles, privacy and the interest of police investigation, are in 
competitionn with respect to this issue. Since a warrant would provide an extra 
safeguard,, as a judge would evaluate whether a police search is indeed 
appropriatee and allowed, privacy pulls in the direction of requiring it. The 
interestt and efficiency of police investigation will generally pull in the opposite 
directionn of allowing warrantless searches. What we want to find out is how in 
thee cases of search of houses and search of vehicles the two principles are related 
too one another with respect to the question 'warrantless search or not?'.26 

Thiss issue can be visualized on a two-dimensional diagram like the one 
shownn below (figure 2). On this diagram, various situations of fact can be 
positionedd according the degree of involvement of two principles, Px and Py. Let 
uss assume that Px represents the principle of the interest of police investigation 
andd Py stands for the principle of privacy. What needs to be done in the example 

Thiss example is based on a case described in S.L. Hurley, Coherence, Hypothetical 
CasesCases and Precedent, Oxford Journal of Legal Studies, vol. 10, 1990, pp. 221-251, 
onn pp. 226-228. 
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justt  described is this: compare two situations, 'search of vehicles' (si) and 
'searchh of houses' (s2), and see whether  there is any difference in the degree of 
involvementt  of the principl e 'the interest of police investigation of prohibited 
activities''  (Px) and the principl e of privacy (Py), in the context of the specific 
questionn we are considering, namely 'warrantless search allowed or  not?'. 

Itt  is important to stress that the two situations are ranked with respect to 
thee degree of involvement of the two principles in the specific context of the 
questionquestion to be answered. This means, first  of all, that the principl e of the interest 
off  police investigation should not be understood as pulling in the direction of the 
decisionn that searches be allowed, and the principl e of privacy as pulling in the 
otherr  direction. This question has already been answered: it was decided that 
searchess of both homes and vehicles are allowed. The issue is whether  a warrant 
shouldd be required or  not. In light of this question, the principl e 'the interest of 
policee investigation' should be understood as pulling in the direction of allowing 
warrantlesss searches, and the principl e 'protection of privacy' as pulling in the 
oppositee direction of requiring a warrant. Secondly, we are looking for  aspects in 
thee two situations ('search of houses' and 'search of vehicles') that are relevant 
inn the context of this same question 'warrantless search or  not?'. These aspects 
mayy well be different from the ones that are relevant in light of the question 
'searchh allowed or  not?" 
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Inn light of the question 'warrantless search or not?', the following 
differencee between houses and vehicles is relevant from the point of view of the 
interestt of police investigation: a vehicle can get away, which may frustrate 
policee investigation, while a house cannot.27 This makes it more requisite that Px 
bee implemented in case of cars than in case of houses. Within the confines of the 
problemm at hand, this means: it is more requisite that police search without a 
warrantt be allowed in case of search of a car than in case of search of a house. 
Thee location of si (search of vehicles) on the diagram relative to s2 (search of 
houses)) reflects the fact that the 'pull' of the interest of police investigation (Px) 
-- and, with that, towards a decision allowing search without a warrant - is 
strongerr in the case of the search of vehicles than in the case of search of houses. 

27 7 Noticee that the fact that vehicles can get away while houses cannot, which is 
relevantt in the context of the question 'warrantless search or not?', is an aspect 
whichh is completely irrelevant in the context of the different question which 
precededd it, 'allowing search or not?'. In the latter context, it does not make any 
difference:: the fact that cars can get away while houses cannot, is not a factor 
whichh leads to a stronger 'pull' towards allowing searches of cars than towards 
allowingg searches of houses. 
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Fromm the perspective of the opposing principle of privacy (Py), the fact is 
relevantt that vehicles, unlike houses, are usually not used as homes and are 
thereforee far less the objects of normal expectations of privacy than houses are. 
Inn other words, privacy is less involved in the search of vehicles than of houses. 
Thee location of si (the search of vehicles) relative to s2 (the search of houses) on 
thee diagram expresses the fact that privacy (Py) is as a general rule less involved 
inn the first situation than in the second one. The 'pull' of the principle of privacy 
iss stronger in case of search of a house than in case of search of a car. This 
means,, within the context of the question being considered, that it is more 
requisitee that a warrant be required when searching houses than when searching 
cars. . 

Ass has just been illustrated, the measure of 'the degree of involvement of 
aa principle' can be used to rank situations relative to each other in light of the 
involvementt of more than one principle. In the example just given, it was shown 
howw this can be done with respect to two competing principles and how 
situationss of fact can be positioned on a two-dimensional diagram. As was 
pointedd out before, the ranking of situations from the point of view of a given 
principlee is ordinal and not cardinal.28 This implies that situations of fact can 
onlyy be positioned on this diagram relative to each other; a difference in location 
cannott be determined in terms of exact quantities. 

4.22 A principle' s capacity to rank decisions that are possible in a given 
situationn according to the degree to which they realize the principl e 

4.2.11 Describing the notion 

Principless are not only able to provide a more refined image of the category of 
factt situations to which they apply. They are also able to provide a more 
sophisticatedd view of the decisions that are or could be taken in a single fact 
situation.. The actions that can actually be taken in a particular context do not just 
falll  in one of the following two categories: either they implement the principle or 
theyy do not. Remember that principles aim to promote or protect "something 
good",, such as privacy and safety on the road. In many contexts it is actually 
possiblee to take decisions which realize the value or goal which the principle 
aimss to promote to a certain degree, and these various decisions can be ranked 
accordingg to the extent to which they realize the principle. In other words, a 
principleprinciple has the capacity to rank decisions that are possible in a given 
situation,situation, according to the degree to which they realize the principle. Just like 

Seee before on p. 125. 
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thee ranking of situations, this ranking of possible decisions is not cardinal, but 
ordinal. . 

Imaginee a situation where a person has embezzled funds, and after a 
monthh this is discovered. During the month in which the embezzler had the 
fundss at his disposal, he cleverly invested them in the stock market, making a 
hugee profit. Applying the principle 'no man may profit from his own wrong' to 
itss full extent would imply that this person would not only have to return the 
embezzledd funds to their rightful owner, but also that the profit he had made with 
thesee funds be taken away from him. However, it is actually possible to decide 
thatt the person has to return the embezzled funds, but that he may keep (some 
of)) the profit which he made with his brilliant investment strategy. Of course, 
mostt people would find this an unfair result, and obviously full implementation 
off  the principle that no man may profit from his wrong demands that the profits 
alsoo be taken away from him. But that is not the point here. The example aims to 
illustratee that it is possible to take a decision in this matter which realizes the 
principlee that no one may profit from his own wrong only partially: although it 
doess not realize the principle fully, the decision that the embezzler may keep 
(somee of) the profits would in any case realize more of the principle than the 
alternativee possibility of letting the embezzler keep both the embezzled funds 
andd the profits. 

Alsoo a principle like 'protection of the economically weaker contract 
party'' can be realized to different degrees. This principle clearly applies to the 
relationshipp between landlord and tenant, where the playing field is typically 
veryy unequal. More specifically, let us take the situation where a landlord wants 
too sell his property. Clearly, if in this situation the landlord can simply end the 
contractuall  relationship with his tenant and thus force the tenant to leave, no 
protectionn whatsoever would be given to the weaker contract party. On the other 
hand,, it could be stipulated that the tenant cannot be made to leave the apartment 
againstt his will , and that the new owner automatically takes over the contractual 
andd legal obligations vis-a-vis the tenant from the previous owner. This option, 
whichh is actually implemented in Dutch law, provides maximum protection to 
thee tenant in case the property is sold. But the legislature could also decide to 
grantt a lesser degree of protection to the tenant. For instance, the owner could be 
obligatedd to find comparable replacement housing for the tenant before he may 
sell,, or to give monetary compensation to the tenant to cover the cost of moving. 
Thesee decisions, though not realizing the principle 'protection of the weaker 
contractt party' fully, would realize more of it than if the law were to offer no 
protectionn or compensation at all. 

Andd finally, to give another, quite obvious example, consider a legislator 
whoo is designing a regulation concerning maximum driving speeds. The 
maximumm speed on highways could be set at 65, 60 mph or 55 mph. It is evident 
thatt the lower the speed limit, the safer the highways will be, thereby realizing 
moree of the principle 'safety on the road'. 
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Thee ranking of the decisions that are possible in a given context according 
too the degree to which they realize a principle, can be translated into a ranking of 
thesethese decisions according to the degree of requisiteness from the point of view of 
thisthis principle. From the perspective of 'safety on the road', not taking into 
accountt any competing principles, it is more requisite that the speed limit be set 
att 60 than 65 mph as the lower speed limit realizes more of the principle 'safety 
onn the road'. And from the point of view of the protection of the weaker contract 
partyy solely, it is most requisite that the rent contract stays intact in case of sale 
off  the property (pictured in figure 3 below as d3), as this option would fully 
realizee the principle of protection of the weaker contract party. A decision 
obligatingg the owner to find comparable housing for the tenant (d2) is less 
requisitee than leaving the rent contract intact, but more requisite than permitting 
thee owner to evict the tenant (dl), because at least it offers some protection. 

figuree 3 

decisionss possible in a given 
situationn ranked according to 
degreee of realization of Px 

translatess into 

4. . 
decisionss possible in a given 
situationn ranked according to 
degreee of requisiteness from 
thee perspective of Px 

AA principle's capacity to rank decisions according to the extent to which 
theyy realize the good which the principle aims to promote, employs the fact that 
thiss good can be fulfilled to a greater or lesser degree. It is important to 
distinguishh this notion as it is used here, from the idea that a principle can be 
fulfilledd to a certain degree within the legal order as a whole. The latter considers 
thee degree of fulfillment of a principle on a macro level. Legal systems can be 
comparedd on this macro level - we could for example conclude that there is less 
freedomfreedom of speech in China than in the US. On this macro scale, the degree of 
realizationn of a principle is a function of all the fact situations to which the 
principlee applies and whether or not in these situations the principle has been 
fulfilledd (either fully or to some degree) or not. In contrast, the notion we have 
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beenn discussing in this section plays itself out on the micro level, that is, the level 
off  one limited situation in which a judge, legislator or other government official 
hass to decide what to do. 

Justt as in the case of the ranking of situations, it may not always be 
possiblee to rank decisions unequivocally. For instance, what realizes more of the 
principlee 'protection of the economically weaker contract party': (1) making it 
mandatoryy for the owner to find comparable housing for his tenant along with 
compensationn for the costs of moving, or (2) mere monetary compensation in a 
certainn proportion to the rent paid by the tenant to the owner? Reasonable people 
wil ll  disagree as to the threshold amount above which the latter option will begin 
too realize more of the principle than the first option. But this still leaves a 
substantiall  group of decisions that can be ranked in relation to each other with 
regardd to the extent to which they realize a particular principle. 

4.2.22 The possibility of blending principles 

Inn those contexts in which competing principles pertain and in which it is 
actuallyy possible to realize these principles to a certain degree, the possibility 
existss for blending the competing principles, realizing each to some degree. In 
thesee cases, the conflict between principles does not have to be decided in a 
black-or-whitee manner: a decision can be taken which expresses the fact that 
theree are more relevant considerations, each of which carries some weight. 

AA clear example is the issue of determining a maximum speed limit. 
'Safetyy on the road' is not the only relevant principle here - if it were, one should 
bee made to drive exceedingly slowly, or better yet, not at all. Clearly, there is a 
principlee pulling in the other direction, which could be called 'the interest of 
roadd transportation'. Both a speed limit of 55 mph and of 65 mph contain a 
balancingg of both principles, though each in a different mixture. As a further 
illustration,, think of legislation regulating the burden of proof in the area of 
criminall  procedure. Two principles are in competition here: 'efficiency of the 
prosecution'' and 'no punishment unless proven guilty'. A statutory regulation 
whichh states that the prosecution has to prove an issue 'beyond a reasonable 
doubt',, realizes less of the first principle and more of the latter than a regulation 
whichh stipulates that the matter merely has to be proven to be 'highly probable'. 
Finally,, consider the issue of the position of the tenant and the position of the 
landlordd in case of sale of the property. Two competing principles are relevant in 
thiss context, 'protection of the economically weaker contract party' and 'the 
rightright of the owner to freely dispose of his property'. A decision obligating the 
ownerr to compensate the tenant's costs of moving, though certainly an 
infringementt on the landlord's right to freely dispose of his property, does not 
completelyy negate it. The decision realizes some of both of the conflicting 
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principless - neither  of the two principles takes all, but a compromise is made 
betweenn them, each taking some. 

Itt  might be thought that, while blending competing principles may be a 
realisticc possibility in the area of legislative decisions, this is not so for judicial 
decisions.. Courts, it might be argued, typically must rule whether  a particular 
statee of affairs or  someone's actions are lawful or  unlawful. Take the case of 
Ferdii  E., described earlier  in this study.29 Ferdi E. argued before the court that 
thee publication of a magazine article was unlawful as it violated his right  to 
privacy,, while the publishing company appealed to the principl e of freedom of 
thee press. The court recognized that both principles were indeed relevant and that 
inn this sense both sides had a point. The ultimate decision, however, which ruled 
thatt  publication was lawful because freedom of the press in this case outweighed 
thee principl e of privacy, gave it all to one side. Typically, so one may think, 
judgess have to rule in this black-or-white manner  - they have to judge whether 
personn A or  person B is the legal owner  of a certain good, whether  a defendant 
hass committed an offense or  not, whether  or  not the police has used excessive 
violence. . 

Thiss certainly does not comprise the whole picture. It is certainly true that 
aa legislator, in designing legislation, will generally have more opportunity than a 
judgee to mix opposing principles. However, on many occasions, judges also 
havee the opportunity to do so. Consider  for  example a case in which an 
individual ,, invoking his right  to privacy, requests that a television broadcast in 
whichh he appears and which is scheduled for  broadcast in a month's time, be 
banned.. The television broadcasting company claims that it should be allowed to 
broadcastt  this material on the grounds of freedom of expression. A judge is not 
merelyy in the position to decide binaril y between either  allowing the broadcast or 
banningg it. The judge could express in her  decision that both principles are 
legitimatee concerns, by allowing the broadcast under  the stipulation that the 
personn concerned be made unrecognizable, and have his name not mentioned. 
Nott  only legislators, but also courts often can and will deal in shades of grey. 

Itt  may however  not always be possible to take a decision that gives some 
effectt  to all opposing principles that are applicable. With regard to the question 
whetherr  abortion should be allowed or  not, two competing principles are 
relevant::  'the woman's right  to choose' and 'protection of the unborn'. If one has 
too decide whether  a woman who is three months pregnant may choose to have an 
abortion,, the decision is necessarily of a black-or-white nature. There is no 
decisionn that could realize the principl e 'protection of the unborn' to a certain 
degreee in this specific context. In the argumentation surrounding the decision, 
onee could of course show that due consideration has been given to both 
principles,, but, as far  as the ultimate decision is concerned, one of the principles 

Seee chapter  3, section 3.3, on p. 84. 
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"takess all". Sometimes, the nature of the good which a principle aims to promote 
and/orr the confines of the fact situation are simply such that the ultimate decision 
necessarilyy has an all-or-nothing character. 

Thee possibility of taking decisions that blend opposing principles, 
makess it necessary to augment the description of principles given in the 
previouss chapter. There it was described that in any given situation of fact it is 
quitee likely (and quite acceptable) that competing principles apply and that 
conflictt at the level of principles is resolved by determining the comparative 
weightt of the principles. Even when it is declared that one side outweighs the 
other,, one is by no means implying that the principles that were outweighed 
weree "nothing"; they were something, putting weight in the scales, but they 
weree not weighty enough to make the scales tip to their side. The description 
givenn in chapter 3 of how principles function, may have left the impression 
thatt the ultimate decision necessarily gives full effect to the principle which 
outweighedd the other. So, even though in the background we have the image 
off  the weighing scales, in the end the decision is completely in line with the 
weightierr principle. The weightier principle, though it was not "all" as there 
weree other factors which also counted for a certain weight, in the end takes 
all:: the ultimate decision fully implements its legal consequence and does not 
givee any effect to the less weighty principle. It is this binary image of the 
ultimatee resolution of the conflict which has now been modified: on many 
occasions,, it may be possible to take a decision which gives some effect to 
eachh of the competing principles, actually expressing that they each carried 
somee weight. 

4.2.33 The ranking of decisions with respect to two competing principles 

Inn a complex context where competing principles apply, the decisions that could 
possiblyy be taken, can be ranked with respect to the extent to which they realize 
thee competing principles. If we assume two competing principles, Px and Py, the 
optionss can be positioned on a two-dimensional plane as shown in figure 4 
below.. Let us again take the situation of an owner-landlord who wants to sell his 
property.. Clearly, it would be in the interest of the owner if the law were to grant 
himm as much leeway as possible in transferring his property to a new owner 
withoutt the tenant so that in cases where this would be advantageous to him, he 
cann choose to do so. The principle 'the right to freely dispose of one's property', 
representedd in the diagram as Px, pulls in the direction of allowing the landlord 
too terminate the rental contract and to evict the tenant. The principle 'protection 
off  the weaker contract party', represented as Py, pulls in the opposite direction of 
protectingg the tenant as much as possible. 

Thee various decisions that are possible in this context can be positioned 
onn this diagram, reflecting the extent to which they realize each of the two 
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opposingg principles. Similar to the ranking of situations from the point of view 
off  several principles, the positioning of alternative decisions in the diagram is a 
matterr of placing them relative to each other. An exact quantitative comparison 
iss not possible. 

figurefigure 4 

max x 

possiblee decisions in a given situation, 
mappedd according to degree to which 
theyy realize competing principles Px 
andPy y 

•• - -f d4 (rental contract taken over by new owner) 
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contractt party) 

•• -• d3 (find comparable housing and 
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Decisionn dl represents the option that the rental contract can be 
terminatedd by the landlord if he so wishes, with very limited measures to protect 
thee tenant (for example, the only obligation the landlord has, is to give the tenant 
threee months' notice). The position of dl on the diagram indicates that it realizes 
thee right to freely dispose of one's property, Px, to a very high degree, while 
realizingg almost nothing of principle Py, the protection of the economically 
weakerr contract party. The decision that the landlord may end the rent contract 
butt must compensate the tenant for the costs of moving is positioned on the 
diagramm as d2; it gives some protection to the tenant, while realizing less of the 
owner'ss right to freely dispose of his property than dl. The option of obligating 
thee owner to find comparable housing for the tenant and to pay for the tenant's 
costt of moving is depicted as d3; it realizes more of Py while realizing less of Px 
thann d2. And finally, the decision that the rental contract cannot be ended but is 
automaticallyy taken over by the new owner, is positioned as d4. Within the 
confiness of the question being considered, d4 fully realizes the protection of the 
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weakerr contract party while leaving littl e intact of the right to freely dispose of 
one'ss property. Note that this decision would leave some of the right to freely 
disposee over one's property intact: the owner is at least allowed to sell the house. 
Theoretically,, one could imagine a decision which realizes even less of the right 
too freely dispose of one's property: the owner may not terminate the rental 
contractt and he may not sell the house as long as the tenant inhabits it. 

Thee way the various options are positioned relative to each other is 
dependentt on assumptions about what is the case in the world. For example, the 
locationn of d3, the option which (amongst others) obligates the owner to find 
comparablee housing before he may sell his property, presupposes that 
comparablee housing is actually available. If the actual circumstances on the 
housingg market are such that it is completely impossible for the owner to find 
comparablee housing, the location of this option would be different. Under these 
circumstances,, obligating the owner to find comparable housing would in effect 
comee down this: the only option he has is to sell the property to a new owner 
whoo is willing to take over the rental contract. 

5.. Concluding remarks 

Inn this chapter, we set out on the search for standards that are able to provide 
guidancee in deciding how to resolve cases of conflicting principles. Two options 
weree examined and rejected: the idea of an underlying meta-principle, and the 
ideaa of a universal, situation-independent ordering of principles. Our problem 
turnedd out to be complicated: the principle-based theory appears to have a 
pluralityy of principles at the top and the resolution of the conflict among 
principless is situation-dependent. 

AA new start was made by re-examining the properties of principles. More 
specifically,, the picture of principles was expanded. It appeared that principles 
aree not only able to indicate whether or not they apply to a situation, and whether 
aa decision does or does not implement the legal consequence stipulated by them. 
Theyy can do more. A principle can rank the situations to which it applies 
accordingg to the degree to which the considerations implied by the principle are 
affected.. In addition, a principle can rank the various decisions that are possible 
inn a given situation according to the degree to which these decisions realize the 
principle.. We also saw that, on many occasions, competing principles can be 
blended;; this means that often it is possible to take a decision which gives some 
effectt to each of the competing principles. 

Butt what have we achieved with this extended view of principles? It is 
nott at all clear how it can help us in our quest for a notion of rationality in the 
implementationn of competing principles which has more to offer than the rather 
weakk prescription that 'all applicable principles must be taken into account'. The 
problemm in cases of opposing principles is this: the ordering of possible decisions 
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accordingg to their  requisiteness from the perspective of principl e x (based on the 
degreee to which these decisions realize this principle) is the opposite of the 
rankingg of the same decisions according to their  requisiteness from the point of 
vieww of competing principl e y. Let us go back one more time to the position of a 
tenantt  in case the landlord wants to sell his property, and consider  the location of 
decisionss dl, d2, d3 and d4 on the diagram (see figure 4 above). It is clear  that 
fromfrom  the point of view of the principl e 'the right  to freely dispose of one's 
property''  (Px), these decisions are ranked as follows from best to worst: dl-d2-
d3-d4.. From the point of view of the opposing principl e 'protection of the 
weakerr  contract party' (Py) the ranking is the exact reverse: d4-d3-d2-dl. Now 
howw can the fact that we can make this type of ranking help us in deciding which 
off  these options must be selected? And how can the other  scale that has been 
developed,, namely the ranking of different situations according to their  degree of 
involvementt  of a principl e be of any help? How can the fact that we know that 
thee principl e 'protection of the weaker  contract party' is more involved in the 
relationshipp landlord - tenant than in the relationship between a seller  and buyer 
off  consumer goods be of use? 

Itt  is true that a principle' s capacity to rank situations according to the 
degreee of its involvement and a principle' s capacity to rank decisions according 
too the degree to which they realize the principl e are, by themselves, not capable 
off  indicating which decision should be selected. However, they are essential 
ingredientss in the construction of a notion of rationalit y in the implementation of 
duelingg principles. With this expanded image of principles, the groundwork has 
beenn laid for  an exposition of the standards of rationalit y that pertain to the 
implementationn of principles. We can now proceed to describe these standards. 
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Chapterr  5 

Thee requirements of rationalit y 
inn the implementation of competing principles 

1.. Introductio n 

Inn this chapter, we continue our efforts to uncover the formal structure of the 
principle-basedd theory which plays such a central role in the model of 
principles.. More specifically, we are concerned with finding out whether there 
aree standards of rationality regulating the implementation of competing 
principles.. The importance of rational requirements lies in the fact that they 
wouldd place constraints on a decision-maker within the legal system by 
distinguishingg between decisions that are rational and those that are not. Recall 
thatt standards of rationality were defined as standards that provide compelling 
guidelines,, such that reasonable people, upon reflection, will agree to them. We 
shouldd also keep in mind that we took the position that not only standards that 
wil ll  in all or in most cases lead to one unique answer will suffice. Instead, any 
standardd that has the capacity to rule out some options in some cases as being 
irrational,, is worthwhile examining. However modest its contribution, any 
standardd of rationality that can be identified, should be considered a gain.1 

Inn order to isolate the issue we are investigating - the rational 
relationshipp between (conflicting) principles belonging to the principle-based 
theoryy on the one hand and the rules and particular decisions belonging to the 
theoryy on the other - several assumptions are made. Concerning the principles 
belongingg to the principle-based theory the following is assumed: (i) there is 
agreementt about which principles are part of the principle-based theory, (ii) 
theree is agreement about their content (iii ) it is agreed that these principles all 
representt something good, the promotion of which is desirable, and (iv) these 
principless are compatible2. With this set of assumptions, we are able to direct 
thee focus solely on the identification of the guidelines that have the capacity to 
constrainn a decision-maker who faces a situation with dueling principles. 

Seee chapter 4, on p. 114. 
Forr a description of the notion of compatibility, see chapter 3, section 4.1, on pp. 
87-88. . 
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2.. Rationality in simple contexts versus rationalit y in complex contexts 

Thoughh the focus in this study is on situations involving competing principles 
(so-calledd 'complex contexts'), it is instructive to see how principles should be 
implementedd in situations where only one principle applies or more principles 
whichh all point in the same direction (so-called 'simple contexts').3 At this 
point,, one of the ideas used earlier in this study to typify principles should be 
recalled:: the notion of principles as ideals. It was established that principles are 
puree statements of something good to be promoted. They belong to the world of 
idealss and they are generally not ready-made for automatic application in real 
lif ee situations. When principles are confronted with a fact situation, it will 
appearr that they need to be elaborated on two fronts: principles are in their 
realizationn dependent, first of all, on what is actually possible and, secondly, on 
thee limitations imposed by other competing principles which are likely to be 
applicablee to the same situation of fact.4 

Thiss characterization of principles as needing elaboration on two fronts 
iss based on the assumption that complex contexts are typical. Clearly, in simple 
contexts,contexts, principles only need to be elaborated with regard to what is actually 
possiblee in the particular situation; there are no competing principles around, so 
thee problem of how to weigh principles relative to each other is absent. It is not 
tooo hard to see what rationality would demand here: from all the decisions that 
areare possible in the situation at hand, one should select that decision which 
realizesrealizes most of the applicable principle^). Rationality in the implementation 
off  principles in simple context consists of one requirement: the requirement of 
maximization. maximization. 

Too return to an earlier example5, consider the case of the person who has 
embezzledd funds. The embezzler has, before he was found out, made a huge 
profitt with the funds by investing them in the stock market. Let us suppose that 
hee still has all the funds and the profits he made with them in his possession and 
thatt no third party - other than the original owner - has any basis for a claim on 
thesee funds and the profit. The principle 'no man may profit from his wrong' 
appliess to this context and, given the specific facts of the case, no other 
competingg principle applies. The legal question is what should happen to the 
embezzledd funds and the profit. Among the range of possible answer would be: 
(1)) the embezzler may keep both the funds and the profit; (2) he must give up 
thee funds, but may keep the profits he made with his brilliant investment 

33 For a more extensive consideration of the distinction between simple and 
complexx contexts, see chapter 3, section 4.2, pp. 88-89. 

44 For a more extensive description of principles as ideals, see chapter 3, section 6.1, 
onn pp. 98-101. 

55 See chapter 4, on p. 130. 
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strategy;; (3) he must give up both the funds and all of the profits. It is clear 
whichh decision should be selected from the range of all decisions that would 
actuallyy be possible in this case. Maximization of the principle that nobody 
shouldd profit from his wrongdoing obviously entails that the embezzler must 
givee up both the funds and the profits. The requirement of maximization clearly 
pointss to one solution, ruling out all others as being irrational. 

Oncee we allow for the fact that it is possible to take decisions that 
realizee principles only partially, it appears that Dworkin's notion of integrity 
needss to be supplemented. The requirement of integrity stipulates that principles 
mustt be applied in a consistent manner so that cases that are alike from the 
pointt of view of the system's principles are treated alike. For simple contexts 
wee need to add the requirement that in every case a decision needs to be taken 
thatt maximizes the principles involved. By maximizing the principles that 
belongg to the principle-based theory in every (simple) context where they are 
involved,, like cases are automatically treated alike. However, the reverse does 
nott hold: one could treat like cases alike in a way that does not maximize the 
applicablee principles. 

Clearly,, the maximization requirement is inappropriate in complex 
contextss where there are several principles pulling in the direction of different, 
incompatiblee decisions. Not surprisingly, these complex contexts require a 
complexx notion of rationality, one that cannot be captured in a simple one-liner. 
Inn fact, the notion of rationality in the application of principles in complex 
contextscontexts consists of three distinct standards, each representing a different aspect 
off  the overarching notion of rationality: 1) the requirement of optimization, 2) 
thethe requirement of consistency, and 3) the prohibition of disproportionality. 
Thesee three intersubjective standards, regulating the application of dueling 
principles,, together constitute a mode of application that is more constraining 
thann the idea that principles should be taken into consideration by the decision-
makerr as "reasons which point in a direction". One should perceive these three 
requirementss as three different filters, each of which has the capacity to 
eliminatee possible ways of resolving the conflict between principles as being 
irrational.. They filter out irrational ways of resolving the conflict by 
distinguishingg between solutions that are and that are not disproportionate, that 
aree and are not optimal, and that do and do not violate the requirement of 
principledd consistency. As will be seen, in some situations the filtering process 
wil ll  result in a residue consisting of a single answer, in others it will leave a 
rangee of options, all of which have survived the three distinct tests. 
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3.. The three requirements of rationalit y in the implementation of 
competingg principles 

3.11 The requirement of optimization6 

Thee first requirement of rationality in the implementation of conflicting 
principless is the requirement of optimization. It can be defined as follows: 

InIn choosing between alternative decisions that are possible in a given 
situation,situation, choose an optimal and not a non-optimal alternative. 
AA decision is non-optimal, whenever it is possible to choose, in the 
situationsituation at hand, another alternative that realizes more of at least one 
principleprinciple without realizing less of any other principle. A decision is 
optimaloptimal if it is impossible to improve the decision in this way. 

Thiss optimality requirement refers to what is also known as 'Pareto 
optimality'.. The notion of Pareto optimality was originally designed to apply to 
particularr configurations of the economic system, for example to modes of 
productionn or the distribution of goods. When applied to the issue of how goods 
shouldd be distributed among a group of people, for example, the principle of 
Paretoo optimality holds that a particular distribution is non-optimal whenever it 
iss possible to change it so as to make some persons (at least one) better off 
withoutt at the same time making other persons (at least one) worse off. Thus, a 
distributionn of commodities among certain individuals is optimal, if no 
distributionn of these goods exists that would improve the circumstances of at 
leastt one of these individuals without another being disadvantaged.7 

Thiss same notion of Pareto optimality can be applied to the 
implementationn of principles. Principles stand for "something good to be 
promotedd or protected" and hence more of them is better than less. Therefore, if 
inn a given context, by taking action B the realization of at least one principle 

Robertt Alexy mentions the fact that principles are entities that should be optimized. 
Hee refers to principles as 'commands to optimize' ("Optimierungsgebote"). This 
impliess that they are norms that command that something should be realized to the 
highestt degree possible given the legal and actual possibilities; what is legally 
possiblee is mainly dependent on conflicting legal principles ("Prinzipien sind 
Normenn die gebieten, da£ etwas in einem relativ auf die rechtlichen und 
tatsachlichenn Möglichkeiten moglichst hohen Mafie realisiert wird"). See Robert 
Alexy,, Theorie der Grundrechte, Nomos Verlagsgesellschaft, Baden-Baden, 1985, 
onn p. 75-77, and Alexy, Zum Begriffdes Rechtsprinzips, on p. 80. 
Forr a discussion of the principle of Pareto optimality, see for instance Rawls, A 
TheoryTheory of Justice, on pp. 66-69. 
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cann be increased compared to action A, without at the same time realizing less 
off  another principle, action B is superior. In order to establish whether or not 
thiss is the case, one has to rank alternative decisions that are possible in a given 
contextt according the degree to which the various principles are realized 

Beforee examining some examples involving principles that figure in our 
legall  order, it is useful to consider a more everyday and non-normative situation 
withh obvious parallels too the choice situations one faces in the legal area. Let us 
assumee there are various individuals who each want to buy a car. Like most 
consumers,, they look for various points of merit in a car, such as operating 
reliability,, fuel efficiency, road noise, comfort, safety and low price. Let us 
assumee that the individuals all agree that the set of values just mentioned are the 
oness that matter. With these values in mind, they all consult the same reliable 
consumerr guide which lists all cars, and ranks them relative to each other 
accordingg to how well they score on each of these values (in the terminology 
developedd in this study this can be expressed as follows: the consumer guide 
rankss the cars according to the degree to which they realize the various values). 
Inn one sense, the life of these car buyers is easy compared to a judge or 
legislatorr in that car buyers have a consumer guide at their disposal - the courts 
andd legislators have no similar guide, showing to what extent the different 
decisionss that could possibly be taken realize each of the principles involved. In 
anotherr sense, the car buyers' life is just as complicated: there is not one car that 
rankss highest with regard to all the values. Which car will be chosen, depends 
onn the weight that the different individuals attribute to the various value 
parameters. . 

Thee condition of Pareto optimality implies that some choices that may 
bee actual possibilities, would be irrational. Assume one person chooses car A, 
therebyy choosing a particular mix of values. Suppose there is another car, car B, 
whichh scores higher on at least one of the points of merit than car A , say fuel 
efficiency,, while not scoring any worse on all the other points which the person 
alsoo values (including price). Given that car B is available, the person would be 
actingg irrationally if he would choose car A over car B: given the actual 
possibilities,, he would not be optimizing the values he looks for in a car. This 
examplee clearly shows how strong the rational appeal is of the requirement of 
optimality.. All car buyers, who concur on the set of values they look for in a 
car,, would agree that it would be irrational for any of them to choose car A over 
carr B. Even those who would for themselves settle for a different car, 
embodyingg a different mix of the value parameters, would all agree that car B is 
too be preferred to car A. 

Thee notion of optimization can be clarified further by way of illustration 
onn a two-dimensional plane (figure 1). In order to do so, let us simplify the car 
examplee to one in which there are only two value parameters that matter: safety 
(valuee X) and fuel efficiency (value Y). We know that, as a general rule, fuel 
efficiencyy decreases with an increasing volume and weight of a car, while 
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safetyy will increase. That is, the two values present themselves in a constellation 
off  competition. On the diagram, all cars that are actually available can be 
positionedd according to the degree to which they realize the two values. 

figurefigure 1 
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Carr A, with a particular mix of fuel efficiency and safety, is represented by 
pointt A; point B represents car B, which realizes more of the value 'fuel 
efficiency'' (value Y) than car A. The principle of Pareto optimality requires that 
BB be chosen over A. The same would apply if there is a car - car C, represented 
byy point C - which is both safer and more fuel efficient than car A. The options 
BB and C are both superior to A. 

Anotherr non-legal example may be helpful in further illustrating the 
optimalityy requirement. It demonstrates how optimality reasoning is embedded 
inn our everyday judgment of people's actions, even if we do not have a 
consumerr guide as an aid in ranking all relevant values. Let us take the example 
off  a university lecturer who takes both his obligation as a teacher and his 
obligationn as a parent seriously.8 Most of the time, these obligations do not 

Thiss example (though not the elaboration given here in the context of the 
optimizationn requirement) is based on an example used by David Lyons in Moral 
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conflict.. However, one morning the teacher's child is sick and, as a result, he 
findsfinds himself in a dilemma: should he stay home with his sick child or should 
hee leave to give the scheduled tutorial? Assume that he decides that his duty as 
aa parent in this case outweighs his obligation as a teacher. Having made this 
fundamentall  choice, there are several ways he could act. He could just stay at 
homee and call his secretary the last minute before the tutorials, or worse, not at 
all.. Alternatively, he could contact his department as soon as possible and 
arrangee for one of his colleagues - who may not be as prepared as he is, but who 
wil ll  be able to answer at least some of the students' questions about the 
upcomingg exam - to take over the tutorial, so that the interest of the students 
wouldd be damaged as littl e as possible. The optimization requirement demands, 
givenn that the second line of action is an actual possibility in the circumstances, 
thatt this action be chosen over the first one. The second alternative does less 
damagee to the obligations as a teacher, that is, it realizes more of his obligation 
ass a teacher, without diminishing the realization of his obligation as a parent. 

Itt is clear that the teacher may eventually be criticized by some for 
havingg made the fundamental decision to assign more weight to his obligation 
ass a parent than to his obligation as a teacher. But, we can see that if he chooses 
thee first action (not even calling in) over the second one (trying to limit the 
damagee to his student as much as possible by arranging for a substitute teacher), 
hee is open to a more powerful kind of criticism: even people who would agree 
thatt it was right for him to stay home or who withhold judgment on this basic 
decision,, could say: given that you decided to weigh the two values as you did, 
youu could have acted in a way which did less damage to your students; you 
havee unnecessarily made things worse than they could have been. Here we see 
surfacingg an important aspect that this example adds to the car example, and 
whichh gives it more resemblance to the decisions taken in the legal area. In the 
carr example, if a person chooses a sub-optimal car, such as car A, he is being 
irrational,, but by choosing an irrational course of action, he is harming no one 
butt himself. The teacher's actions, on the other hand, do directly affect other 
people'ss interests, and in these contexts we can say that it not just irrational to 
actt in a sub-optimal manner, but that it is wrong: some of the damage to other 
people'ss interest was unnecessary. 

Lett us now make the transition to some examples involving legal 
principles.. Consider the creation of legislation with regard to obtaining body 
materiall  from suspects for a DNA test. The process of obtaining a suspect's 
bodyy material would, if he does not voluntarily provide it, involve an 
infringementt upon his right to physical integrity. The opposing principle 
applicablee to this issue is 'the interest of solving crimes'. Assume that the 

AspectsAspects of Legal Theory, on p. 216. 
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legislaturee takes the basic decision that, in case of serious crimes, the latter 
principl ee outweighs the first  meaning that it is permitted to forcibly take body 
materiall  from a suspect. Suppose that it is actually possible to obtain an equally 
accuratee DNA fingerprin t from a blood sample and from cells that can quite 
easilyy be scraped off the surface of someone's hand. Given that the first 
proceduree would constitute a graver  infringement of the person's physical 
integrit yy than the second, the optimization requirement demands that the 
legislaturee stipulate that the second method be followed. The interest of solving 
crimess would be realized to the same degree while more of the suspect's 
physicall  integrity would be left intact. 

Nott  just legislators, but also administrative government officials are 
supposedd to optimize the principles underlying the law. Government officials 
aree often given some measure of discretion in applying the law, but this 
discretionn is subject to the optimization requirement. For  instance, officials in 
chargee of issuing parking permits can be given discretion in weighing the 
benefitt  of issuing a parking permit to an applicant against the benefit of having 
ann orderly traffi c situation in the city center. Suppose a particular  applicant's 
requestt  has been rejected. If it can be shown that the same level of 'orderly 
traffic ''  could be achieved by issuing the permit for  the weekend, then the 
completee rejection of the request was wrong: by issuing the permit for  the 
weekend,, the administrative official could have realized more of the interest of 
thee applicant without realizing any less of the interest of orderly traffic . Courts 
aree often asked to correct administrative decisions like this on the grounds that 
thee weighing of the interests violated the optimization requirement. 

Ann area where judges are sometimes asked to make judgements about 
whetherr  the optimality requirement has properly been observed is in the area of 
thee exercise of police power. In cases where the police has made a legally 
justifiabl ee decision to arrest a person, the manner  in which the person is arrested 
mayy have been at odds with the optimality condition. If unnecessary violence 
hass been used during the arrest of the person, that is, violence which goes 
beyondd what would have been sufficient to control the person involved, the 
policee has caused unnecessary damage to the rights of the person being arrested. 
Off  course, especially in the case of police violence, the point of contention will 
oftenn be whether  a lesser  form of violence would indeed have been equally 
effective.. But we can now see that this argument takes place within the 
frameworkframework  of optimality reasoning: at issue is whether  the more moderate form 
off  violence, being less of an infringement on the suspect's rights, would indeed 
havee been a possibility which would have realized the opposing principl e of 
'laww enforcement' to the same degree. 

Finally,, let us consider  a case where the optimization requirement 
guidess judicial reasoning. In a study concerning the principles that can account 
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forr the binding force of contracts in Dutch law9, two of the main principles 
identifiedd are 'the principle of autonomy' and 'the principle of reliance'. The 
principlee of autonomy implies that contracts are binding because the parties, at 
thee time of the conclusion of the contract, desired this. Whenever there is a 
defectt with regard to the will of at least one of the parties (for example due to a 
person'ss mental incompetence) this principle points to the conclusion that no 
validd contract was established. The principle of reliance implies that a contract 
iss binding because the parties involved trust that a valid contract was indeed 
established.. Whenever one of the parties could not justifiably trust that a 
contractt was indeed concluded (for example because he knew that the other 
partyy was mentally incompetent and could not freely determine his will) , he 
cannott invoke the principle of reliance and claim that a valid contract was 
concluded.. Stated in this form, the principles can be used to argue for or against 
aa contract being valid. Within the context of a court case in which the parties 
disputee the validity of a contract, I think we can understand the argument for 
validityy by one of the parties as an argument aimed to protect the benefit that he 
wouldd receive as a result of the contract. An argument for the invalidity of a 
contractt can be perceived as an argument intended to prevent the party 
concernedd from the loss he would suffer as a result of the contract. 

Noww let us suppose a judge has to decide the following imaginary case 
inn which these two principles conflict.10 Person A, in a moment of mental 
instability,, had agreed to sell his Abessynian cat, his pet companion, to pet shop 
ownerr B. B was interested in the cat because he figured that he would be able to 
reselll  it for a profit. When B arrives at A's home to collect the cat, it appears 
thatt A regrets the fact that he sold it. He refuses to hand over the cat. The pet 
shopp owner demands that the cat be handed over to him. When the two parties 
presentt their case to a judge, A invokes the principle of autonomy: because he 
wass mentally incompetent to determine his will at the time the contract was 
concluded,, the contract is not binding. B argues that, since he was not and could 
nott have been aware of the fact that A was mentally unstable at the time the 
contractt was concluded, he has a justified claim to protection on the grounds of 
thee reliance principle: he justifiably trusted that a valid contract had been 
establishedd and that he would receive the benefits flowing from the contract. 

Assumee the judge decides this case as follows: the reliance principle 
outweighss the principle of autonomy and, based on this, A should hand over his 
catt to pet shop owner B. The requirement of optimization is silent as to whether 
thee reliance principle or the principle of autonomy should have taken 

Nieuwenhuis,, Drie Beginselen van Contractenrecht (also mentioned earlier, see 
chapterr 3 on p. 88). 
Thiss imaginary case can be found in Nieuwenhuis, Drie Beginselen van 
Contractenrecht,Contractenrecht, on pp. 64-65. 
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precedencee in this case. However, the decision forcing A to give up his dearly 
lovedd cat can be criticized on the grounds that it violates the optimization 
requirement.. Suppose it has been established that the pet store owner's only 
motivee for  wanting to acquire the cat was to make a profit by selling it. Suppose 
alsoo that the cat has not been promised by the pet store owner  to a particular 
person,, so there are no third parties involved. Consequently, the reliance 
principl ee only encompasses B's interest in the contract. Given these facts, B's 
interestt  in this contract would have been realized to the same degree if the judge 
hadd decided that A should compensate B for  the damages (including the profit 
whichh he could have made from this deal), while letting A keep his pet 
companion.. This decision would have realized the benefit that B trusted to 
receivee from the contract to the same extent as the decision that the contract 
shouldd be enforced by having A give up his cat. Hence, the decision actually 
takenn by the judge is non-optimal: another  decision was possible which would 
havee left more of A's will (that is, the principl e of autonomy) intact, while 
realizingg no less of the principl e of reliance. 

Thee case just discussed can be visualized on the following diagram 
(figuree 2). On this diagram, all the decisions that are actually possible in the 
casee can be positioned according to the degree to which they realize the two 
competingg principles, the principl e of reliance (represented as Px) and the 
principl ee of autonomy (represented as Py).11 

Forr  a similar  way of mapping judicial decisions and statutes on a two-dimensional 
plane,, see Joseph M. Steiner, Judicial Discretion and the Concept of Law, 
Cambridgee Law Journal, vol. 35, 1976, pp. 135-157, on pp. 155-156. 
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Decisionn d3 stands for the decision that due to A's mental instability, no valid 
contractt was established and A may keep his cat; the principle of autonomy 
(Py)) would be fully realized while the reliance principle (Px) would not be 
realizedd to any degree. The decision actually taken by the judge in this case 
ruless that A should hand over his cat to B. This decision can be mapped as dl. 
Itss location indicates that the principle of reliance (Px) is realized fully and the 
principlee of autonomy (Py) to a very limited degree (note that A will, in return 
forr his cat, receive the payment agreed upon in the original deal). It would also 
havee been possible to take the decision of having A compensate the damages to 
BB (including the profit B would have made by selling the cat to a third party) 
butt letting A keep the cat. This decision is mapped on the diagram as d2. It is 
locatedd due north of dl, indicating that d2 would realize the same of Px as dl, 
whilee realizing more of Py. The requirement of optimality implies that d2 
shouldd be chosen over dl. 

Thee way in which the requirement of optimization reduces the area of 
indeterminacyy under principles can be illustrated by means of the same two-
dimensionall diagram: 
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Lett us assume that dl, realizing some of Px and some of Py, is an actual 
possibilityy in a particular choice situation. The optimization requirement implies 
thatt any decision which is located to the southwest of dl (including due south 
andd due west), is a sub-optimal solution: points situated in this area are inferior 
too dl as they realize less of one or both principles than dl. Obviously, if there 
weree to be decision possibilities located to the northeast (or due north or due 
east)) of dl, these would be superior. But let us assume that the latter area is 
empty,, that it contains no possible decisions for the situation at hand; this 
impliess that dl is an optimal decision. Although the existence of possibility dl 
ruless out the southwest area of the diagram, it leaves open the areas to its 
northwestt and southeast. Points in these two areas cannot be compared to dl; 
thee condition of Pareto optimality cannot guide a decision-maker in choosing 
betweenn dl and, for example, d2, d3, d4 and d5. 

Next,, let us actually plot all the decision that are actually possible with 
respectt to the issue at hand on the two-dimensional plane (figure 4). Assume 
thatt in addition to dl, the decisions d2, d3, d4 and d5 are also optimal. This 
meanss that for each of these decisions the following holds: the area to their 
northeastt is empty, which signifies that in the situation at hand, there is no 
decisionn possible which realizes more of at least one of the two applicable 
principless without realizing any less of the other principle. This implies that all 
thee decisions that are situated due south, due west or to the southwest to any of 
thesee decisions are ruled out as being non-optimal. This means that in the figure 
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below,, all decisions marked d*  are ruled out as wrong as they all violate the 
optimizationn requirement. 

figurefigure 4 
possiblee decisions in a given situation, 
mappedd according to degree to which 
theyy realize competing principles Px 
andPy y 

max x 

degreee of realization 
off  Py 

00 max 
degreee of realization of Px 

Thee requirement of optimality is clearly an improvement on the vague notion 
thatt "all relevant principles must be taken into account as considerations pulling 
inn a certain direction": it rules out non-optimal ways of weighing them. The 
optimalityy requirement may be able to eliminate some options, but it will never 
bee able to select one decision as the only optimal one. In every context 
involvingg two dueling principles, there are always at least two possible 
decisionss that are optimal: (i) a decision that fully realizes Px and that realizes 
thee highest degree of Py that is congruous with it, and (ii) a decision that fully 
realizess Py and that realizes the highest degree of Px that is congruous with it. 
Theyy are optimal because for both the following holds: the decision cannot be 
improvedd in the sense that another decision is possible which realizes more of 
onee principle without at the same time realizing no less of the other principle. 
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3.22 The requirement of consistency12 13 

Thee second requirement of rationality in the implementation of principles 
stipulatess that the principles of the principle-based theory should be applied in a 
consistentt manner. This implies the following: 

CasesCases that are alike from the perspective of the system's principles 
shouldshould be treated alike, and cases that are unalike should be treated in 
accordanceaccordance with their unalikeness. 

Thiss is sometimes expressed in a brief manner by saying that distinctions that 
aree made in the law should be based on principled reasons. And the rules and 
particularr decisions which are the result of a consistent implementation of 
principless are described as being coherent in principle, or somewhat more 
loosely,, as making sense in light of the system's principles. 

Principledd consistency is fundamentally different from the aspect of 
rationalityy that has just been discussed, namely the optimization requirement. 
Thee latter evaluates actions taken by a decision-maker in a given situation seen 
inn isolation. Principled consistency, on the other hand, involves a comparison of 
variouss situations and of the decisions taken (or considered) in each of those 
situations.. For this reason, checking whether the norms of a system are coherent 
inn principle involves a far more complex operation: situations have to be 
comparedd and categorized in terms of their similarities and differences, and one 
hass to judge whether the decisions made in these different contexts make sense 
inn light of these similarities and differences. Below, an attempt is made to 

122 In Law's Empire, Dworkin is preoccupied with the demands of principled 
consistency.. His notion of integrity, which requires governments to speak with one 
voicee and to treat its citizens in a principled manner, concerns the notion of 
consistencyy in the implementation of principles. The description of consistency 
givenn here, is an attempt to elaborate in more detail what the idea of integrity 
wouldd imply for contexts where two competing principles apply. 

133 Dworkin distinguishes principles, in the generic sense of 'something good to be 
promotedd or protected', into two categories: policies, which refer to collective 
goals,, and principles in the narrow sense off  individual rights. He contends that this 
distinctionn is relevant with respect to the requirement of principled consistency: 
thiss requirement does not apply to policies with the same force as it does to 
principless in the narrow sense. For this distinction see for example Dworkin, Law's 
Empire,Empire, on pp. 221-224.1 think there is certainly a point to Dworkin's claim that 
thee requirements of principled consistency apply fully to individual rights and in a 
somewhatt less strict form to collective goals. However, I will not be exploring this 
particularr issue in this study. 
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analyticallyy unravel the process that goes on when applying the demand of 
principledd consistency in complex contexts. In doing so, first the requirement 
thatt like cases should be treated alike will be discussed; subsequently the notion 
thatt cases that are unalike should be treated in a way which accords with their 
unalikenesss will be investigated. 

3.2.11 Treating like cases alike; reasoning by analogy 

Thee requirement of consistency requires, first of all, that cases that are alike 
fromfrom the perspective of the system's principles, are treated alike. The method of 
reasoningg associated with this demand is reasoning by analogy. It is useful to 
startt the analysis of this requirement of principled consistency by taking a look 
att the general form of analogical argument. 

AA good description of analogical reasoning can be found in Gold ing's 
bookk on legal reasoning.14 He points out that arguments by analogy proceed 
fromfrom certain given or assumed resemblances to an inferred resemblance. He 
notess that such arguments are frequently used in everyday life. As an example, 
hee mentions the case of a car dealer who has to decide whether to hire Brown as 
aa salesman. The dealer argues from Brown's given resemblances to L, M, and 
N,, who were previously hired as car salesmen and who turned out to be 
successful,, that Brown is quite likely also to be a successful car salesman. L, M 
andd N are graduates from Winsockie University, majored in physical education 
andd have good recommendations from their coaches, and L, M, and N were 
successfull  car salesmen. Brown is also a graduate from Winsockie University, 
majoredd in physical education and also received good recommendations from 
hiss coaches. The dealer therefore concludes that it is quite likely that Brown 
wil ll  be a successful car salesman also. 

Goldingg notes that it is extremely difficult to lay out strict criteria for a 
goodd analogical argument. Among the considerations that have to be taken into 
accountt in evaluating these arguments are such factors as the number of 
respectss in which the compared objects resemble one another (positive 
analogies)) and the number of respects in which they differ (negative analogies). 
Yet,, as Golding is right to point out, this is very tricky. There will be any 
numberr of respects in which Brown resembles L, M, and N (he and they like 
hotdogs,, he and they play ping-pong) and any number of respects in which he 
differss from them (he likes pistachio ice cream but they do not). The crucial 
questionn is whether the compared objects resemble and differ from one another 
inn relevant respects, that is, respects that are relevant to possession of the 
inferredd resemblance. In case of the search for a good salesman, we know that 

144 Martin P. Golding, Legal Reasoning, Alfred Knopf 1984, New York, on pp. 44-49. 
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educationn and good recommendations are relevant, and a preference or  dislike 
forr  certain foods is not. An argument by analogy based on resemblance in a few 
relevantt  respects is a better  argument than one based on many irrelevant 
positivee analogies. 

Thee form of argument by analogy can be stated as15: 

(i)) x has characteristics F, G ... 
(ü)) y has characteristics F, G ... 
(iii )) x also has characteristic H. 
(iv)) F, G are H-relevant characteristics 

(v)) Therefore, y has characteristic H. 

Lett  us now make the transition to the issue we are studying: what makes 
casess alike in light of a system's principles? Before considering examples 
involvingg specific principles, it is useful to determine on a general level, 
abstractingg from the content of specific principles, which characteristics make 
casess alike in terms of a system's principles. Two conditions have to be fulfille d 
forr  cases to be alike in this respect. The first  one is rather  obvious: it is required 
thatt  the same set of principles applies. If the set of principles that applies is 
different,, then cases are clearly not alike in terms of the principles underlying 
thee law. But does this mean that cases to which the same principles are 
applicable,, are similar? The answer  to this is: not necessarily. Recall the 
discussionn in the previous chapter  about the possibility of a universal, situation-
independentt  ordering of principles.16 There it was concluded that in the legal 
areaa it is not the case that if the same competing principles apply, the conflict 
betweenn them should be decided in the same manner. For  instance, we do not 
expectt  privacy to always outweigh the interest of police investigation of 
prohibitedd activities, for  if this were the case, even the slightest infringement on 
privacyy would frustrate the realization of the interest of police investigation. 

Havingg developed the notion of the degree of a principle' s involvement 
inn a situation17, we can pinpoint what it is about situations that can account for 
thee fact that, even though the same principles apply, it may be quite rational and 
justifiabl ee to resolve them differently: it is a difference in the degree of 
involvementt  of the relevant principles. So the second condition to be fulfille d 
forr  cases to be alike from the perspective of the law's principles is that the 
degreee of involvement of the applicable principles is the same. 

155 Golding, Legal Reasoning, on p. 45. 
166 See chapter  4, section. 3.3, pp. 119-122. 
177 See chapter  4, section 4.1.1, pp. 123-126. 
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Principledd consistency demands that cases that are alike in light of the 
law'ss principles - same principles, same degree of involvement - should be 
treatedd alike. In cases in which competing principles present themselves, this 
impliess that the conflict between principles has to be resolved in the same way. 
Inn the terminology developed here this means: the applicable principles should 
bee realized to the same degree. 

Thee first requirement of consistency, the prescription that like cases 
shouldd be treated alike, can now be restated more precisely like this: 

IfIf  cases are alike, meaning that 
(1)(1) the same principles apply, and 
(2)(2) these principles are involved to the same degree; 

thenthen these cases should be treated alike, that is 
thethe decisions taken in these cases should realize the applicable 
principlesprinciples to the same degree. 

Thee most dramatic form in which this requirement can be violated is in 
whatt Dworkin calls 'checkerboard statutes'18. A checkerboard statute contains 
regulationss that explicitly treat similar cases unalike. One of the examples that 
Dworkinn mentions is a statute that stipulates that abortion is criminal for women 
bornn in even years, but not for women born in odd ones. The two fact situations 
'abortionn by women born in even years' and 'abortion by women born in 
unevenn years' are alike: the same principles (a womans right to choose and the 
unborn'ss right to protection) apply and they are involved to the same degree - a 
woman'ss year of birth is not a relevant factor which could render this 
distinctionn a principled one. Yet, these cases are treated unalike: for women 
bornn in uneven years, the principle of a woman's right to choose is fully 
realizedd while the competing principle of the unborn's right to protection is not 
realizedd at all, whereas for women born in even years the latter principle is fully 
implementedd while the first is completely denied. Clearly the demand of 
principledd consistency has been violated. 

Insteadd of either fully implementing a principle for one group, while 
completelyy denying it to another, unequal treatment in a checkerboard statute 
mayy take a different form. McCormick's example of a statute laying down 
differentt speed limits for different cars according to the color they are painted 
cann serve as an illustration.19 Imagine a statute which stipulates that the speed 
limitss on highways are as follows: all yellow cars must observe a maximum 

188 For a discussion of checkerboard statutes, see Dworkin, Law's Empire, on pp. 178-
184. . 

199 For this example, see Neil McCormick, Legal Reasoning and Legal Theory, 
Clarendonn Press, Oxford (2nd ed.) 1994 on p. 106, and MacCormick, Coherence in 
LegalLegal Justification, on p. 39. 
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speedd limit of 45 mph, while all other cars must abide by a maximum limit of 
600 mph. This statute consists of two rules, one for yellow cars and one for other 
cars,, both of which are aimed at promoting 'safety on the road'. There is also a 
competingg principle at work, 'the interest of road transportation', for if safety 
weree the only relevant consideration, cars would have to drive considerably 
slower,, or even better, not at all. Since the color of a car is not a factor that 
makess a difference for the applicable principles or for their degree of 
involvement,, these cases are alike. However, they are treated differently: 
thoughh both rules realize both principles, they do so to a different degree; the 
speedd limit for yellow cars realizes more of 'safety on the road' and less of 'the 
interestt of road transportation' than the rule for other cars. Clearly, like cases 
aree being treated unalike under this statute. 

Thee two processes of assessing whether situations of fact are alike and 
whetherr they have been treated alike, can be represented by positioning the fact 
situationss and the decisions taken in these situations on two diagrams. On the 
left-handd diagram (a), fact situations are mapped relative to each other with 
respectt to the degree of involvement of the two competing principles Px and Py. 
Onn the right hand diagram (b), the decisions actually taken or being considered 
inn the situations that are shown on the left hand side, are plotted in terms of the 
degreee to which they realize these same principles. 

figurefigure 5 

diagramm (a) diagramm (b) 
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degreee of involvement of 
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Thee speed limit statute consists of two rules whose scope and legal 
consequencee can be mapped on these diagrams. The fact situations to which the 
twoo rules are applicable, can be described as 'yellow cars driving on highways' 
(si)) and 'all other cars driving on highways' (s2) respectively. Their location on 
diagramm (a) shows that they are ranked the same with respect to the degree of 
involvementt of the applicable principles of safety on the road (Px), which pulls 
inn the direction of limiting the speed limit as much as possible, and the interest 
off  road transportation (Py) which pulls in the opposite direction. The legal 
decisionss stipulated in the two rules are mapped on diagram (b). When mapping 
thesee decisions, it appears that they are located differently: dl, representing the 
decisionn 'not allowed to drive faster than 45 mph', applicable to yellow cars, 
realizess more of Px and less of Py than d2, which represents the decision 'not 
allowedd to drive faster than 60 mph', the decision applicable to all other cars. 

Inn a similar way, the conclusion that like cases are being treated unalike 
inn the statute regulating abortion can be visualized by means of these diagrams. 
Whenn mapping the fact situations with respect to the intensity of involvement of 
thee principles 'a woman's right to choose (Px) and 'the unborn's right to 
protection'protection' (Py) on diagram (a), it appears that they are similarly located as s3 
andd s4. The decisions which the two rules point to are depicted in diagram (b) 
ass d3, which fully realizes Px and none of Py, and as d4, which fully realizes Py 
andd none of Px. 

Itt should be noted that when plotting fact situations and decisions on 
thesee two diagrams, all that matters is how the situations and how the decisions 
aree located relative to each other. As was seen, both the ranking of situations 
accordingg to the extent to which a particular principle is involved and the 
rankingg of decisions with respect to the degree to which they realize a given 
principlee are ordinal.20 Thus, the positioning of fact situations and of decisions 
onn the diagrams does not reflect a ranking in precise numerical terms (with the 
exceptionn of cases in which a principle is fully realized, or not realized at all). 
Thiss is, however, not a problem: the relative position of situations, and the 
relativee position of the decisions taken in those situations is all we need to 
establishh whether or not like cases have been treated alike. 

Thee two checkerboard statutes just described, were helpful in 
illuminatingg in a vivid manner what the requirement 'treat like cases alike' 
implies.. Though they served this purpose well, they are not quite realistic: a 
legislaturee is not very likely to create a statute in which on one issue (abortion, 
maximumm speed limit) it explicitly establishes an unprincipled distinction of the 

Seee chapter 4, on p. 129 and on p. 135. 
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typee described For a more realistic example, let us take the classic example of 
judiciall  reasoning by analogy used in Dutch legal writings.21 

Dutchh law contains a statutory provision stipulating what happens to a 
rentall  contract in case an owner-landlord sells the property. It determines that in 
casee a property is sold, the new owner, who was not a party to the rental 
contract,, is committed to the obligations the previous owner had under this 
contract.. This is so even if the new owner did not know about the existence of 
thee rental contract at the time he bought the property. By protecting the tenant in 
thiss way, one of the general principles underlying contract law which is 
applicablee to this situation, is set aside: the principle that contracting parties can 
onlyy enter into obligations for themselves, and cannot take on commitments 
whichh are binding on third parties. The point of this statutory rule was 
obviouslyy to protect the weaker contract party, in this case the tenant. 

Thiss statutory provision only mentioned what should happen to the 
rentall  contract in case the property was sold. It did not mention what the 
consequencess would be if the property changed hands as a result of a gift. 
Judgess decided on various occasions that also in these cases the new owner 
automaticallyy assumes the rights and obligations which the previous owner-
landlordd had vis-a-vis the tenant.22 Even though the statutory provision only 
mentionedd 'sale', the same protection was given to the tenant in other cases of 
transferr of ownership. These court decisions are recognizable as judicial 
reasoningg by analogy: cases that are alike (the same principles are involved to 
thee same degree) are decided alike (the principles are realized to the same 
degree)233 In this case it resulted in a so-called principled extension of the 
statutoryy provision. 

211 See for example in: Mr. C. Asser's Handleiding tot de beoefening van het 
NederlandsNederlands Burgerlijk Recht, Asser's Algemeen Deel, W.E.J. Tjeenk Willink, 
Zwolle,, 1934, on pp. 80-81, en deel 4 (Verbintenissenrecht) W.E.J. Tjeenk Willink, 
Zwolle,, 1975, on pp. 260-261. 

222 For these court decisions, see Mr. C. Asser's Handleiding tot de beoefening van het 
NederlandsNederlands Burgerlijk Recht, Huur, supplement op de zevende druk van bijzondere 
overeenkomstenn 5-II, Huur en Pacht, W.E.J. Tjeenk Willink, Deventer 1997, on p. 
110. . 

233 In fact, when carefully comparing the case of sale of property on the one hand, and 
thee case of a gift on the other, there is a relevant difference. The degree of 
involvementt of 'protection of the weaker contract party' is the same in all of these 
cases.. However, it could plausibly be argued that the opposing principle - parties to 
aa contract can bind nobody but themselves - is less involved in the case of gift than 
inn case of sale. In case of sale, the third party pays for the property, while in the 
casee of gift this is not the case. This can be seen as a factor which accounts for a 
differencee in the involvement of this principle: the recipient of a gift seems to have 
aa less strong claim on the principle that he not be bound to any obligations which 
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3.2.22 Treating cases that are unalike in a way which agrees with their 
unalikeness::  a fortior i reasoning 

Principledd consistency does not merely provide guidance on how to resolve 
casess that are similar in light of the law's principles. It also implies that cases 
thatthat are unalike from the perspective of the legal system's principles should be 
treatedtreated in a way that accords with their unalikeness. This suggests that 
somehoww in the dissimilarity of fact situations, some clue can be found as to 
howw to solve cases. But what does this dissimilarity consist in, and which 
decisionss would be 'in accordance with this unalikeness'? 

Obviously,, there are numerous cases that are so dissimilar, that the 
decisionn taken in one case cannot provide any guidance as to how the other case 
shouldd be resolved. A decision taken in a situation involving a conflict between 
freedomm of speech and privacy is, for example, not able to give any indication 
onn whether abortion should be allowed or not. These issues are simply too 
differentt and remote from each other. There are, however, cases that are 
different,, yet close enough to be able to give some indication as to how they 
needd to be resolved. If it has for example been decided that a beneficiary should 
nott receive the proceeds of a life policy if he has caused the death of the policy 
holderr by manslaughter, then it is clear what the decision should be if the 
beneficiaryy has murdered the policy holder: he should certainly not receive the 
proceeds.. The process of reasoning used here can be recognized as a fortiori 
reasoning. reasoning. 

AA fortiori reasoning is the reasoning process associated with the 
requirementt that cases that are unalike should be decided in a way which 
accordss with their unalikeness. Similar to reasoning by analogy, a fortiori 
reasoningg involves an assessment of how two situations of fact are located vis-
a-viss each other and how the decisions actually taken or being considered in 
thosee situations are related to each other. These relationships are somewhat 
moree complex than they are in reasoning by analogy. Here, a fortiori reasoning 
wil ll  be analyzed for cases where the same two competing principles apply. Four 
casess will be considered in which the same opposing principles are applicable, 
privacyy (Px) and freedom of the press (Py). In all of them, a person has been 
convictedd of a crime and a decision needs to be taken as to what kind of 
reportingg about this person is allowed. By varying the precise circumstances of 

thee previous owner assumed with respect to the property, than someone who paid 
forr the property. Since this principle is less involved in case of a gift, a stronger 
typee of argument than the argument by analogy applies: reasoning a fortiori (for an 
analysiss of a fortiori reasoning, see below in section 3.2.2). The feet that the court 
decisionss used reasoning by analogy might be explained by the feet that the focus 
wass on the protection of the tenant only. 
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thee cases, the rules underlying reasoning a fortiori (at least for cases involving 
thee same two competing principles) can be exposed. 

Inn the first situation, a 14-year old has been found guilty of committing 
burglary;; he broke into a store at night and stole three hundred dollars from the 
cashh register. After the trial, a newspaper intends to publish an article about this, 
containingg not only a brief account of the burglary but also extensive personal 
informationn about the boy, including photographs of him and his home. The 
newspaperr is sued by the boy's parents who claim publication would constitute 
ann unjustifiable infringement on their son's privacy. The newspaper claims that 
freedomm of the press implies that this publication should be permitted. 

Thee judge rules in this case that publication of the article would 
constitutee an unjustifiable violation of the boy's right to privacy. She states that 
freedomm of the press is indeed a relevant consideration and that not all reporting 
aboutt the case would be prohibited; she declares that a purely factual reporting 
off  events would be allowed. However, especially in light of the fact it concerns 
aa 14-year old who committed a relatively minor offense with not too much 
newss value, reporting which probes into the convict's personal background and 
alsoo includes photographs of him, would constitute an unjustifiable 
infringementt on his privacy. 

Thiss case can be mapped on the following diagrams (figure 6). 

figuree 6 

diagramm (a) diagramm (b) 

situationss mapped according to decisions in these situations, mapped 
degreee of involvement of according to degree to which they realize 
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Thee situation 'reporting on a burglary committed by a 14-year old' is 
plottedd on diagram (a) as si, showing that both freedom of the press and 
privacyy are involved to a certain extent. The decision taken in this case, 'factual 
reportingg allowed, personal details and photographs not allowed', is mapped on 
diagramm (b) as dl. In this decision, freedom of the press and privacy are both 
realizedd to some degree. This case will be used as a reference case with which 
thee next three cases will be compared. 

Thee next situation that the judge has to decide concerns a similar crime 
ass in the reference case, except that the burglary has been committed by an 
adult.. Let us assume that it is generally accepted that minors should be 
protectedd more from the public eye than adults, so that in a similar case 
involvingg a minor, the degree of involvement of the principle of privacy is 
higherr than in a case involving an adult. Compared to the first situation, si, this 
secondd situation is therefore mapped as s2', located due west of si; its location 
relativee to the first situation reflects the fact that privacy (Px) is less involved, 
whilee the considerations implied by the principle freedom of the press (Py) are 
affectedd to the same extent as in the first case. 

Givenn the relation between si and s2', the requirement that unalike cases 
bee treated in a way which accords with their unalikeness implies the following. 
Thee decision in the second case should either be the same as in the first case 
(dl:: 'purely factual account of events allowed, no personal details and no 
photographss allowed'), or it should realize more of the principle which is 
relativelyy more involved. Since the involvement of privacy decreased while 
freedomm of the press stayed the same, the relative importance of the latter 
increased.. It would therefore also be coherent if a decision were taken which 
ruledd the publication does not have to limit itself to a factual accounting of 
events,, but may include some information about the personal background of the 
perpetrator;; this decision is represented by d*. Clearly, a decision which would 
rulee that the reporting should be even more restrictive than in the first case, such 
ass d**, would be incoherent. 

Noww let us assume that the case that the judge has to decide against the 
backgroundd of the first case is slightly different. It concerns a crime committed 
byy a minor, but the crime is of a far more serious nature; a boy has deliberately 
shott at a group of children with fatal results, a crime that has deeply shocked the 
community.. Because the perpetrator is a minor, the involvement of privacy is 
thee same as in the first case. Due to the nature of the crime and the unrest it has 
producedd within the community, the news value of the event is greater than in 
thee first case. This means that the involvement of freedom of the press is greater 
thann in si. As a result, the second case should be mapped as s2", due north of 
si,, reflecting the fact that considerations of privacy (Px) are involved to the 
samee degree, while freedom of the press (Py) is more involved. Given the 
decisionn taken in the first case, the decision in the case at hand should be either 
thee same as dl (reporting should be limited to a factual account of events), or it 
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shouldd reflect the fact that freedom of the press is more involved by realizing 
moree of freedom of the press relative to privacy, such as d*  (reporting may also 
includee some information about the personal background of the perpetrator). 

Finally,, take a situation in which the involvement of freedom of the 
presss is greater than in the first case, while the involvement of privacy is less. 
Forr instance, the nature of the crime is far more serious and has shocked the 
publicc considerably, so that the news value increases (and hence freedom of the 
press,, Py, is more involved than in the first situation), while the person who 
committedd the crime is an adult (and hence privacy, Px, is less involved than in 
thee first situation). This case is depicted as s2"\ Here the same applies as in the 
previouss two cases: the decision has to be at least the same as dl, or it should 
realizee more of freedom of the press relative to privacy, such as d*; a decision 
likee d**  is incoherent. 

Summarizing,, for those cases in which the same two competing 
principless are applicable, the second requirement of principled consistency can 
bee stated like this: 

IfIf  two situations are unalike in this specific sense: 
thethe same competing principles, Px andPy apply, but in situation 
22 the degree of involvement of one principle, say Py, is higher 
thanthan in situation J, while the degree of involvement of the 
opposingopposing principle, Px, is the same or less than in situation 1; or 
inin situation 2 the degree of involvement of Py is the same as in 
situationsituation I, while the degree of involvement ofPx is less than in 
situationsituation 1; 

thenthen the decisions in these situations should accord with this 
unalikeness,unalikeness, meaning that: 

decisiondecision 2 should either be the same as decision 1 or (at least 
givengiven that this is possible and practically feasible) it should 
realizerealize more of the side that has gained in weight relatively, that 
isis Py, and no more ofPx. 

Thee following set of diagrams can be used to illustrate under which conditions 
andd to what extent a fortiori reasoning can constrain the decision-maker. 
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Takee si and dl as points of reference. Figure 7.1 shows that for  any 
situationn located due north, due west or  in the northwest area of si shown on 
diagramm (a), the decision, shown on diagram (b), has to be either  the same as 
dl,, or  should be located to the northwest of dl. A decision in any of the other 
areass would be incoherent in principle. Obviously, given si as a reference point, 
situationss located to the southeast, due south or  due east represent a mirror 
imagee of the situation just described. Figure 7.2 shows that in these situations, 
thee decision has to be same as dl or  should be located to the southeast of dl, 
realizingg more of Px relative to Py. The other  areas are ruled out as being 
incoherentt  in principle. 

Givenn the starting point si and dl, if the situation to be decided is 
locatedd to the northeast (that is, both the degree of involvement of Px and of Py 
increase)) or  to the southwest (that is, both the degree of involvement of Px and 
Pyy decrease), the requirement of principled consistency is not able to give any 
guidance.. The measure for  ranking situations that we have at our  disposal 
simplyy does not have the kind of precision to measure the net effect of an 
increasee in the intensity of involvement of both of the opposing principles, or  of 
aa decrease on both sides. This is why in situations located to the southwest or  to 
thee northeast of a reference situation, the criterion that cases that are unalike 
shouldd be decided according to their  unalikeness is not able to provide any 
guidance. . 

Inn the cases used as examples above, the requirement of principled 
consistencyy could not point to one answer; there was a range of decisions that 
wouldd be coherent in principle. Under  certain circumstances a fortior i reasoning 
cann however  point to a unique answer. Take the issue of abortion where the 
unborn'ss right  to protection (Px) conflicts with a woman's right  to choose (Py). 
Imaginee that it has been decided that for  women who are three months 
pregnant,, abortion is allowed. The situation 'abortion for  three months' 
pregnantt  women' is plotted on the left-hand diagram as si (figure 8). The 
decisionn 'abortion allowed' is mapped on the right  hand diagram as dl; its 
locationn reflects the fact that in this context, the woman's right  to choose (Py) 
hass been fully realized while the unborn's right  to protection (Px) has not been 
realizedd to any degree (it is not possible to deny the unborn's right  to protection 
anyy more than by allowing abortion). 
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Lett us assume the following view of the world is taken to be true: 
maybee some form of life exists immediately after conception, but it is different 
fromm the form of life of a person after birth; during pregnancy, life gradually 
developss into the full human form of life.24 Accepting this picture of the world, 
wee can see that in cases concerning pregnancies less than three months (that is, 
anyy situation due west of si, such as s2', as the involvement of the unborn's 
rightt to protection, Px, is less), a fortiori reasoning points to one decision: 
allowingg abortion. Any other decision would be incoherent in principle. For a 
pregnancyy longer than 3 months, such as s", the decision taken has no guiding 
forcee whatsoever: both the options of prohibiting abortion (d*) and of allowing 
abortionn (dl) would be coherent in principle. 

Wee have examined the two standards implied by the requirement that principles 
shouldd be applied in a consistent manner. The trademark of consistency 
argumentss is that they are always comparative. Both reasoning by analogy and a 
fortiorii  reasoning take one situation and the decision made (or considered) in 
thatt situation as a reference point; this is then used to reason towards a decision, 
orr to rule out a range of possible decisions, in another situation. It is clear that 
thee more of these reference points one actually has within a system, the more 

Forr a different view on this issue and the consequences for the requirement of 
consistency,, see below on p. 173. 
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constrainingg the requirement of principled consistency will be. In other words, 
ass more decisions are taken within the system on how to resolve conflicts 
betweenn principles in disparate situations, the more footholds one generally has 
(given,, obviously, that the decisions that have been taken are coherent in 
principle).. In this respect; the working of the requirement of principled 
consistencyy resembles the decision process that an architect follows in 
designingg an elaborate building project. When starting out, only two things are 
given:: the guidelines provided by the contractor pertaining to desirable features 
off  the building (the principles) which will in reality frequently appear to 
conflict,, and the constraints of what is actually technically possible. Once the 
designingg process starts, the architect makes choices, gradually fillin g in the 
openn space she had at the beginning. The further along in the process, the more 
constraintss she faces: the fact that she has made certain choices, fillin g in the 
designn as she did, limits her options later on by ruling out possibilities and 
sometimess even necessitating one particular solution. 

3.33 The prohibitio n of disproportionalit y 

Thee third condition of rationality in the implementation of competing principles 
iss the prohibition of disproportionality. This condition implies: 

InIn any situation, the price, in terms of the non-realization of some 
principle(s),principle(s), to be paid for a gain in terms of the realization of one or 
moremore competing principles, should not be out of any reasonable 
proportion. proportion. 

Beforee considering examples within the legal domain, let us return one last time 
too the example of someone who is contemplating what kind of car to design. It 
iss clear that the safety of a car is an important concern. However, as Rescher 
putss it, it would be foolish to contrive a "perfectly safe" car whose maximum 
speedd is only 1.75 mph.25 The gain in terms of the high realization of the value 
off  safety would clearly be achieved at an exorbitant price in terms of speed. 
Andd when considering the previously mentioned dilemma faced by the teacher 
whosee child is sick26, we can also imagine decisions that would represent a 
disproportionatee weighing of his obligations as a parent versus his obligations 
ass a teacher. In a many situations, reasonable people may disagree about 
whetherr the teacher should have stayed at home or gone to work. However, as 
Davidd Lyons points out, in certain situations the solution is evident: if the child 

Rescher,, Ethical Idealism, on p. 132. 
Seee on p. 143-144. 
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iss either an infant with a life-threatening illness, or a capable teenager with a 
minorr illness, the right decision may be clear.27 In these two situations 
reasonablee people would generally agree that the teacher should stay home in 
thee first case and go to work in the second - any other decision would constitute 
aa disproportionate weighing of the two competing obligations. 

Ass an example relating to the legal area, we can take the creation of a 
regulationn for maximum speed limits on highways. Two competing principles 
pertainn to this issue: safety on the road, which pulls in the direction of limiting 
thee speed limit as much as possible, and the interest of road transportation, 
whichh pulls in the opposite direction of having a high speed limit. With regard 
too the issue at hand, there is a range of speed limits that is ruled out on the 
groundss of disproportionality. The interest of road transportation would be 
sacrificedd beyond any reasonable proportion in relation to the competing 
principlee of safety, if the maximum speed limit on highways were for instance 
too be set as 20 mph. And, conversely, safety would be sacrificed too much for 
thee sake of the interest of road transportation, if the speed limit were to be 
determinedd at 120 mph. One may not be able to pinpoint exactly where the 
criticall  point is on both sides, indicating where one leaves the area of 
disproportionalityy and enters the area where reasonable people disagree. But it 
iss clear that there are options that are ruled out on the grounds that they are 
disproportionate. . 

Thee prohibition of disproportionality can be represented on a two-
dimensionall  plane. In the diagram (figure 9), the various decisions that are 
possiblee in a given situation can be plotted according to the degree to which 
theyy realize two competing principles. 

277 Lyons, Moral Aspects of Legal Theory, on p. 216. 
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Eguree 9 
possiblee decisions in a given situation, 
mappedd according to degree to which 
theyy realize competing principles Px 
andPy y 

max x 

degreee of realization 
ofPy y 
(interestt of road 
transportation) ) 

00 max 
degreee of realization of Px 

(safety) ) 

Assumee Px stands for safety on the roads, and Py for the interest of road 
transportation.. The decisions that are possible with respect to the issue at hand 
(thee establishment of a maximum speed limit for highways) can be plotted in 
thee diagram. The different speed limits each contain a different trade-off 
betweenn safety and the interest of transportation. Assuming for simplicity's 
sakee that the trade-off is a linear one, all possible speed limits are situated on the 
linee a-b. As was seen, there are two areas where the relation between the degree 
off  realization of the interest of road transportation and the degree of realization 
off  safety is out of any reasonable proportion. Disproportionality rules out a 
sectionn of the line in the lower right-hand corner, where the sacrifice of the 
interestt of road transportation (Py) for the sake of safety (Px) is 
disproportionate;; a speed limit of 20 mph falls within this area. On the other 
side,, a section of line a-b in the upper left-hand corner is ruled out on the 
groundss that it contains decisions in which the sacrifice of safety for the sake of 
thee interest of transportation is out of all reasonable proportions. 

Inn the case just described, the prohibition of disproportionality ruled out 
certainn areas of decisions that are actually possible, while leaving an area of 
optionss open. On other occasions, the prohibition of disproportionality may be 
ablee to do more than this: it can point to one answer. In order to illustrate this, 
lett us again consider the issue of abortion. We know that reasonable people 
disagreee about whether a woman's right to choose or the unborn's right to 

.. disproportionate 
naph h 

-—— disproportionate 
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protectionn should take precedence. However, there are circumstances in which 
reasonablee people generally concur on the right way to resolve the conflict. If 
continuingg the pregnancy would put the mother's life or health seriously at risk, 
itt is generally agreed that a woman should be permitted act in a way that would 
endd the pregnancy in order to save herself. A legislative or judicial decision 
prohibitingg abortion under these circumstances would be considered 
disproportionate:: reasonable people agree that the price to be paid for the 
unborn'ss right to protection would be too high. 

Thee case is represented in the following diagram (figure 10). 

figurefigure 10 
possiblee decisions in a given situation, 
mappedd according to degree to which 
theyy realize competing principles Px 
andPy y 

max x 

degreee of realization 
Off  Py 
(rightt to choose) 

00 degree of realization of Px m ax 

(protectionn unborn) 

Inn the diagram, Px represents the unborn's right to protection, and Py 
thee woman's right to choose. The solution of allowing abortion is depicted as 
dl;; d2 represents the decision to prohibit abortion. In the specific circumstances 
off  the case just described, the prohibition of disproportionality rules out d2. 
Withh this, only one decision is left: allowing abortion (dl). 

Thee prohibition of disproportionality does not have the formal character 
off  the other two requirements. It rules out particular ways of resolving the 
conflictt among principles in a given context simply because reasonable people 
generallyy agree that this would be out of all reasonable proportions. It is based 
directlyy on what within a particular 'form of life' is generally considered an 
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unacceptablee way of deciding a case. Although it lacks the formal character of 
thee other two requirements, the prohibition of disproportionality is part of the 
notionn of rationality in the implementation of dueling principles: reasonable 
peoplee agree to this standard and, consequently, it qualifies as a condition which 
belongss to the notion of rationality as it has been defined in this study. 

4.. The three requirements in contexts with more than two competing 
principles s 

Inn the previous section, when elaborating the three demands of rationality 
beyondd their general definition, it was supposed that there were only two 
opposingg principles. Both the examples and the diagrams used to explain the 
workingss of the requirements involved only two principles. It should be noted 
thatt not all complex contexts are limited to two principles: there are also 
situationss where more than two conflicting principles pertain. 

Withinn the latter group of situations, two categories can be 
distinguished.. The first one comprises those cases where, even though more 
thann two principles are involved, the underlying decision structure stays two-
dimensional.. By this I mean that all the principles can be arranged as pulling 
towardss one of two incompatible decisions. For example, the issue which speed 
limitt to impose on highways has before been described as an issue involving 
twoo principles: 'safety on the road', which pulls in the direction of restricting 
thee speed limit as much as possible, and 'the interest of road transportation', 
whichh pulls in the opposite direction of having a high speed limit. One could 
imaginee more principles are applicable to this issue, for example the principle 
'reductionn of car pollutants'. Even though there are now three principles 
involved,, they can be grouped in two clusters: in the context of determining a 
maximumm speed limit, 'reduction of car pollutants' pulls in the exact same 
directionn as 'safety on the road', namely that of restricting the speed limit as 
muchh as possible. 

Too give another illustration, consider the question whether or not it 
shouldd be stipulated that a rental contract is automatically transferred to the new 
ownerr in case of transfer of the property, even if the new owner did not know 
aboutt the contract's existence.28 The principle 'protection of the weaker 
contractt party' pulls in the direction of binding the new owner to the obligations 
off  the rental contract. Two other principles apply also: the right of the owner to 
freelyy dispose over his property, and the principle implying that one can only 
enterr into obligations for oneself not for third parties. Both principles pull in the 

Seee also before on p. 157. 
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samee direction: they both suggest that it should not be stipulated that the rental 
contractt is automatically transferred to the new owner. 

Ass said, there may be a second category consisting of those cases where 
thee principles cannot be arranged into a two-dimensional constellation, but 
wheree they pull in more than two directions. These cases would resemble the 
situationn a consumer finds himself in who has to decide which car to buy. It is 
quitee likely that this consumer has more than two values which he looks for in a 
carr - say fuel efficiency, passenger safety, comfort, engine power, and resale 
value.. Each of these values may point to a different car as the best from the 
perspectivee of that value, and consequently, the person is faced with a decision 
thatt cannot be reduced to a two-dimensional decision structure. It would seem 
thatt in the area of law, most situations in which more than two competing 
principless are involved fall in the first category: they are ultimately reducible to 
aa two-dimensional decision structure. However, the possibility should not be 
excludedd that cases may arise that are comparable to the situation in which the 
carr consumer finds himself, that is, cases in which there is 'a pull' in more than 
twoo different directions. 

Inn order to give a complete account, the three requirements of rationality 
inn the implementation of competing principles would have to be elaborated for 
thosee contexts in which more than two principles apply - either in the two-
dimensionall  form or in the form of more dimensions. However, this will not be 
undertakenn in this study. I do want to point out though that it is certainly not the 
casee that by explaining the three rationality requirements for situations that 
involvee two principles, we have simplified the issues to unrealistic proportions. 
Itt can safely be said that in quite a few contexts that actually present themselves 
inn the legal area, no more than two principles are relevant. Hence, the 
descriptionn given before captures a significant number of actual cases. To the 
extentt that it does not, I think that the basic ideas of the rationality requirements 
havee been presented and that an elaboration for more complicated contexts can 
buildd on this. 

5.. Three distinctly different standards reducing indeterminacy under 
principles s 

Thee three conditions of rationality which have been described each make their 
own,, distinctly different contribution to reducing the indeterminacy under 
conflictingg principles. The requirement of principled consistency evaluates 
decisionss on the basis of a comparison of the situations in which they were 
taken.. In this respect, the consistency requirement differs from both the 
requirementt of optimization and the prohibition of disproportionality: the latter 
aree both standards used for evaluating decisions in a given situation seen in 
isolation.. But, beyond this common trait, optimization and disproportionality 
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aree different from each other. One may have implemented principles according 
too the rules of optimization, but have violated the demand that principles should 
nott be assigned weights that are out of any reasonable proportion. The teacher 
whoo is faced with a conflict between his obligation as a parent and his 
obligationn as a teacher could decide to stay at home with his sick child, and take 
everyy action possible to minimize the damage to his students. Having done so, 
hee would have taken a decision which is optimal, that is, his decision cannot be 
improvedd upon in the sense that he could have increased the realization of one 
off  the principles without at the same time diminishing the realization of the 
other.. But imagine that he is staying home for a capable teenager with a minor 
flu,flu, he would have taken a decision that violates the prohibition of 
disproportionalityy - reasonable people would agree that this teacher has lost 
sightt of all reasonable proportions. Obviously one could violate both 
requirements:: the teacher stayed home for his teenager and did not even try to 
limitt the damage to his students. 

Thee optimality requirement and the prohibition of disproportionality are 
inn turn distinctly different from the demand of principled consistency. One 
couldd be optimizing the realization of principles in each context seen in 
isolation,, and not be taking a decision that is disproportionate, yet at the same 
timee be violating the requirement of principled consistency. We only have to 
thinkk back of the (imaginary) legislative decision that sets the speed limits at 45 
mphh for yellow cars and at 60 mph for all other cars. Neither of these two rules 
constitutess a disproportional weighing of the principles 'safety on the road' and 
'thee interest of road transportation'. In addition, neither of the two rules, each 
seenn by itself, is sub-optimal: neither the decision that yellow cars should not 
drivee faster than 45 mph nor the decision that all other cars should not drive 
fasterr than 60 mph can be changed in a way which would realize more of one of 
thee applicable principles without realizing less of the other. Yet these two rules 
constitutee a violation of the requirement of principled consistency as they treat 
likee cases unalike. Conversely, one can create a set of norms that is coherent in 
principle,, while at the same time violating the demand of optimization or the 
prohibitionn of disproportionality: one can treat like cases alike in a sub-optimal 
mannerr or in way that represents a disproportionate attribution of weight to 
principles. . 

Alll  this goes to show that all three components of rationality in the 
implementationn of principles should be considered at all times when reasoning 
withh competing principles. This is something that is not sufficiently recognized 
inn some of the main literature. For example, the German legal theorist Alexy 
focusess on the idea that in complex contexts, principles should be optimized. He 
characterizess principles as 'commands to optimize' ('Optimierungsgebote').29 

Seee earlier in this chapter on p. 141, m. 7. 
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Dworkin,, on the other hand, is preoccupied with the demands of consistency. In 
hiss book 'Law's Empire' he develops his notion of integrity, which requires 
governmentss 'to speak with one voice' and to treat its citizens in a principled 
manner.300 Integrity is only concerned with the notion of consistency in the 
implementationn of principles. In this study it is argued that when evaluating 
ruless and decisions for particular cases in light of a system's principles (as is 
donee within the model of principles), all three requirements of rationality in the 
implementationn of competing principles should be considered.31 

6.. Assumptions about the world: about trut h and consistency 

Ass soon as we move beyond a mere abstract description of the three 
requirementss of rationality and implement them in concrete circumstances, it 
appearss that in their application they are to a very important extent dependent 
onn assumptions about what is the case in the world and what is actually 
possible.. To the extent that the requirements rely on such assumptions, the 
followingg requirements apply: 

1.1. The assumptions about the world should be true. 
2.2. To the extent that the truth of the assumptions cannot be known or is 

contentious,contentious, the normative system should at least be consistent in its 
viewview of the world. 

Thee following example illustrates of the role of assumptions about the 
worldd when applying the requirement of principled consistency. Suppose the 
laww contains a legislative provision permitting employers to have an unequal 
salaryy structure in that married individuals are paid more than unmarried 
people.. The rationale for this legislation was that people who generally have 
moree obligations to provide for dependents should be given the financial means 
too do so. At the time the legislation was enacted, the distinction between 
marriedd and unmarried people made sense, as married people as a general rule 
hadd more obligations to provide for dependents, such as a spouse and children, 

Seee also chapter 1, section 2.3, pp. 22-23. 
Jaapp Hage briefly refers to both the requirements of optimization and consistency 
(ass well as the requirement of maximization), without calling them such. See 
Jaapp C. Hage, Reasoning with Rules, An Essay on Legal Reasoning and its 
UnderlyingUnderlying Logic, Kluwer Academic Publishers, Dordrecht/Boston/ London, 
1997,, on pp. 124-125. 
Thiss is also pointed out by Brouwer, see P.W. Brouwer, Coherence in Legal 
Reasoning,Reasoning, Nederlands Tijdschrift voor Rechtsfilosofie en Rechtstheorie, 1995, 
pp.. 185-193. 
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thann unmarried individuals. However, over  time the world changed, resulting in 
thee fact that the distinction married-unmarried does not even as a general rule 
correspondd any more to a distinction between groups with and without 
responsibilitiess for dependents. The assumption about the world that once was 
true,, is no longer  true. Consequently, the distinction made by the law which 
oncee made sense, now violates the requirement of principled consistency. 

Inn the example just described, an assumption about the world that once 
wass correct, is not true any more due to social changes over  time. It may also be 
thee case that the law is based on an assumption about the world that was never 
truee to begin with. In one of the examples used earlier  to illustrat e the workings 
off  the optimization requirement, it was presumed that an equally accurate DNA 
fingerprin tt  can be obtained from skin cells that are taken from the surface of 
someone'ss hand as from blood drawn from a person.33 The example was used to 
reasonn that, since the first method constitutes a less invasive method for 
obtainingg body material, the optimization requirement dictates that this method 
bee preferred to the second one. Obviously, if the DNA results that can be 
obtainedd from skin cells would actually be less accurate than those from blood, 
thee previous presumption about what is true would be incorrect. This would 
transmitt  directly to the conclusion that optimization demands that taking skin 
cellss from the surface of the body must be chosen over  the drawing of blood. 
Becausee the view of the world on which this conclusion is based would be 
incorrect,, this conclusion is invalidated. 

AA clear  example of an issue where the truth about what is the case is 
contested,, arises in the context of the abortion debate. Some people are 
convincedd that life begins at conception and that there is no difference between 
thee value of life right  after  conception and after  birth ; a fetus is considered to be 
aa full-fledged human being. Others take the view that some form of life exists 
afterr  conception but that it is different from the form of life of a person after 
birth ;;  during pregnancy life gradually develops into a full form of life. These 
differentt  views about what is true directly affect one's judgement about whether 
orr  not a set of rules is coherent in principle. Assume the law contains a 
provisionn allowing abortion in the first  three months of pregnancy, and 
disallowingg it in a later  stage (with an exception for  cases where continuing the 
pregnancyy would pose a serious threat to the life or  health of the mother). This 
provisionn consists of two rules, each containing a different weighing of the two 
competingg principles 'protection of the unborn' versus 'the woman's right  to 
choose'.. According to the second view of the world (that is, life gradually 
developss during pregnancy into its full form), this set of rules is coherent in 
principle::  the degree of involvement of the unborn's right  to protection 
increasess with the duration of the pregnancy and, consequently, a distinction 

Seee this chapter  on p. 145. 
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basedd on the length of the pregnancy makes sense. On the other hand, if one is 
convincedd that the first view of the world is true, then these rules are incoherent 
inn principle: if one holds that a fetus is a full-fledged human being, irrespective 
off  its state of development, a distinction based on the duration of the pregnancy 
iss completely arbitrary. According to this view of the world, the statutory 
provisionn would be on an equal level with Dworkin's example of a so-called 
checkerboardd statute.34 A provision that allows women who are less than three 
monthss pregnant the right to choose and denies this choice to women more than 
threee months pregnant would be just as arbitrary as a provision allowing 
abortionn for women born in uneven years while disallowing it for women born 
inn even years. According to this second view of the world, in both provisions 
thee conflict between the principles 'the woman's right to choose' and 
'protectionn of the unborn' has been resolved in an inconsistent manner: like 
casess have been treated unalike. 

Wee know that reasonable people disagree about the truth of this matter. 
However,, whichever view the law adopts, we expect it to at least be consistent 
inn the view of the world it adopts. Suppose the law allows abortion in the first 
threee months of pregnancy and not, with some exceptions, in the later stages. 
Noww consider the following case. A woman, two-and-a-half months pregnant, is 
involvedd in a car accident caused by a drunken driver. The woman is slightly 
injuredd but the fetus dies as a result of the accident. Can the drunken driver, 
havingg caused the death of the fetus, be convicted for causing death by 
negligence?? Suppose someone contends that the law does allow for this. It is not 
att all clear how the view of human life and personhood presumed in this 
positionn can be reconciled with the view underlying the abortion statute, which 
doess not view abortion under three months as equivalent to murder. However 
attractivee both positions might seem intuitively, one might have a hard time 
explainingg how they can flow from one and the same coherent view of the 
world.. If one indeed fails to show that they can be reconciled, the conclusion 
mustt be that these two assertions about what the law implies are inconsistent 
withh one another. 

7.. Concluding remarks 

Thiss chapter described several standards of rationality that can and should guide 
thee process of reasoning with principles. In so-called simple contexts, where 
eitherr a single principle applies or more principles that all pull in the same 
direction,, the following standard pertains: from the set of the decisions that are 
actuallyy possible in the situation to be decided, one should select that decision 

344 See before in this chapter, on p. 154. 
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whichh maximizes the realization of the relevant principles). However, the 
threatt  to the guiding capacity of principles did not come from the lack of 
standardss indicating how to apply principles in simple contexts. The main 
problemm appeared to be that a significant number  of contexts is complex, 
meaningg that conflicting principles apply. Here, the role of principles seemed to 
bee limited to "offerin g points of view that need to be considered"; they did not 
appearr  to be able to offer  guidance in any significant sense. In this chapter, 
threee standards of rationalit y in the implementation of competing principles 
weree identified, which allowed us to move beyond this weak image of 
principless in complex contexts: the requirement of optimization, the 
requirementt  of consistency and the prohibitio n of disproportionality . With this, 
principless turned out to be more than "reasons that pull in a direction" : they are 
reasonss that need to be applied optimally, consistently and not 
disproportionately. . 

Ass was seen, the three requirements of rationalit y in the implementation 
off  competing principles are distinctly different, each making their  own 
contributionn to reducing the indeterminacy under  dueling principles. One should 
perceivee of these three requirements as three different filters, each of which has 
thee capacity to eliminate possible ways of resolving the conflict between 
principless as being irrational . In some situations, the filtering  process will result 
inn one single answer, in other  cases it will leave a range of options that have all 
survivedd the three distinct tests. Though the requirements are different, there 
appearedd to be a common device that could be used to illustrat e the way in 
whichh these three requirements reduce indeterminacy under  competing 
principles.. Limitin g the analysis to two competing principles, all decisions that 
aree possible in a given situation of fact can (in quite a few cases at least) be 
positionedd in a two-dimensional plane according to the degree to which they 
realizee each of the two competing principles. It was shown how each 
requirementt  of rationalit y is able to rule out sections of the diagram. The 
decisionss located in the foreclosed sections are ruled out as being irrational . 

Noww that we have identified standards of rationalit y that can provide 
guidancee when reasoning with competing principles, the formal structure of the 
principle-basedd theory has been clarified and strengthened. The figure of the 
structuree of the principle-based theory used in chapter  2, showing a weak 
connectionn between the level of competing principles on the one hand and the 
levell  of rules and decisions for  particular  cases on the other35, can now be 
replacedd by the following: 

Seee chapter  2, on p. 69. 
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figuree 11 

competingg principles 

rules s 

particularr decisions 

1.. optimize 
2.. be consistent 
3.. do not weigh 

disproportionately y 

Thoughh the requirements of rationality in the implementation of 
principless are by no means able to always guide to one correct answer, we 
havee certainly improved upon the image of principles as inept entities as far as 
guidingg capacity is concerned. We now know that in a simple context, a 
legislativee or judicial decision should maximize the applicable principle(s). 
Forr simple contexts, the positive law would therefore be defective if one of 
thee following is the case: (i) the legal consequences of the system's principles 
havee not been implemented in situations where these principles apply, (ii) the 
legall  consequences of the system's principles have been implemented in cases 
wheree these principles are not applicable, or (iii ) the applicable principles 
havee been implemented to some degree, but they have not been realized to the 
maximumm that was possible in the situation at hand. In complex contexts, a 
judiciall  or legislative decision must implement the applicable principles in an 
optimall  and consistent manner, while not violating the prohibition of 
disproportionality.. Hence, in complex contexts, the positive law would be 
defectivee if any of the following holds: (i) the applicable principles have been 
implementedd in a non-optimal manner, (ii) they have been applied in a way 
thatt violates the prohibition of disproportionality, or (iii ) the positive law 
containss legal provisions or judicial decisions that violate the requirement that 
principless be implemented in a consistent manner throughout the legal order 
ass a whole, or the positive law lacks provisions that are required by the 
demandd of principled consistency. 

Thesee basic ground rules of how to reason with principles apply to 
bothh legislators and judges. We should however keep in mind that the power 
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off  judges to correct and extend the law will be subject to specific constraints 
thatt  do not apply to the legislator. In case of judicial decisions, the separate 
questionn needs to be answered whether  or  not the flaws in the positive law can 
bee judiciall y corrected, and whether  there are limit s to the extent to which a 
judgee may extend the positive law. As was seen in chapter  1, specific 
institutionall  constraints may apply, at times limitin g the judges' power  to bring 
thee positive law fully in line with the principle-based theory underlying the 
positivee law.36 

Seee chapter  1, section 4, pp. 40-44. 

177 7 



Epilogue e 

Thiss study started out with a general description of the theory of legal 
interpretationn called the model of principles. As was seen, the process of 
reasoningg implied by this model encompasses three stages: (1) the 
identificationn of the positive law (2) the identification of the principle-based 
theoryy implicit in the positive law and (3) the actual implementation, to the 
extentt that this is possible given judicial constraints, of the legal solution that 
iss suggested by the principle-based theory. The core of this process consists in 
thee identification of the principle-based theory presupposed by the positive 
law.. This principle-based theory consists of the set of compatible principles 
thatt is able to justify the positive law, as well as of the rules and decisions for 
particularr cases that follow from them. A number of these principles and 
(ideallyy at least) a large part of the rules and particular decisions will overlap 
withh the positive law as it stands. The principles that are part of the principle-
basedd theory play a pivotal role within the model of principles: they are the 
keyy elements that are supposed to indicate which parts of the positive law are 
defectivee and need to be corrected, how indeterminacies in the positive law 
needd to be resolved, and how the positive law should be extended. In short, 
principless are presumed to have significant guiding capacity. 

Thiss guiding role which principles are supposed to play within the 
modell  of principles has been challenged along several lines. This study 
focusedd on the most fundamental challenge, namely the claim that principles 
aree unable to provide any significant guidance due to the kind of entities they 
are.. Principles are 'ideals'. They are pure statements of "something good" (a 
valuee or a goal) that should be promoted or protected and they abstract to a 
largee extent from reality. When applied to real life situations, it appears that 
principless need to be elaborated with regard to what is actually the case and 
whatt is actually possible in the real world. In addition, and this is seen as the 
mainn problem, principles will frequently present themselves in constellations 
off  conflict: when applied to actual situations, often several principles will 
appearr to apply, pulling in opposite directions. 

II  argued that this notion of principles as ideals is basically sound: 
principless need to be elaborated for more concrete situations and conflict 
betweenn principles is quite common. The question that has been the main 
focuss of this study is whether this fact implies that we have to basically give 
upp on principles as entities that can have any significant guiding capacity. 
Skepticss have argued that in most cases principles can do littl e more than 
offeringg 'points of view that must be taken into account'. Principles would 
havee some useful function in that they indicate what at a deep level is at stake 
andd which fundamental choices have to be made. However, they are not very 
helpfull  in providing practical guidance to a decision-maker. 
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Inn this study I have attempted to improve on this rather negative 
picturee of the guiding capacity of principles by identifying several standards 
off  rationality that prescribe how principles should be applied. In order to be 
ablee to properly analyze these standards, it appeared we had to move beyond 
thee picture of principles as 'ideals that are in need of elaboration'. Two 
characteristicss of principles were developed that create a more sophisticated 
imagee of the formal structure of principles, that is, of the two components of 
'scope'' and 'legal consequence'. It appeared that a principle can often do 
moree than indicate whether it applies to situations of fact or not, and whether 
orr not possible or actual (judicial or legislative) decisions implement the legal 
consequencee of the principle. Instead, various fact situations can often be 
comparedd and ranked according to the degree to which a given principle is 
involved,, and the set of alternative decisions that are possible in a given 
situationn can often be ranked according to the degree to which they realize a 
particularr principle. These two properties of principles provided the tools 
neededd to explicate the standards of rationality that prescribe how principles 
shouldd be implemented. 

Thee standards of rationality in the implementation of principles differ 
accordingg to whether one is faced with a so-called simple context (where only 
onee principle is applicable, or more principles that all pull in the same 
direction)) or with a complex context (where conflicting principles apply). In 
simplesimple contexts one standard applies: from the set of decisions that are 
possiblee in the situation at hand, select the one that maximizes the realization 
off  the applicable principle(s). The process of reasoning with principles is 
distinctlyy different in complex contexts, which occur quite frequently. The 
questionn of the guiding capacity of principles is most pressing in these cases, 
forr it is not at all clear how principles that pull in opposite directions can 
directt the decision-making process. In this study, three standards have been 
identifiedd that apply to cases in which conflicting principles pertain. First of 
all,, the judicial or legislative decision has to be an optimal decision, meaning 
thatt no other decision would have been possible in that context that realizes 
moree of at least one of the principles while realizing no less of any other 
principle.. Secondly, principles should be implemented in a consistent manner. 
Thiss means that in cases that are alike, the conflict between principles has 
beenn resolved in a way that realizes these principles to the same degree. In 
addition,, the demand of principled consistency implies that in cases that are 
unalike,, the conflict should be resolved in a way that accords with their 
unalikeness.. Thirdly, the conflict may not be resolved in a way which is 
disproportionate:disproportionate: the price, in terms of the non-realization of some 
principle(s),, may not be out of any reasonable proportion to the gain achieved 
inn terms of the realization of one or more conflicting principles). It appears 
thatt with these standards, we have moved beyond the rather weak notion that 
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inn complex contexts, principles are merely 'considerations that need to be 
takenn into account'. 

Withh this study, I hope to have made a contribution to the enterprise of 
extractingg as much land as possible from the sea of indeterminacy that has 
beenn claimed to exist when reasoning with principles. The basic notions that 
figuree in the standards of rationality that have been described - maximization, 
optimization,, consistency and disproportionality - are by no means new in 
themselves.. However, I have tried to devise some analytical tools that will 
enablee us to better understand how these basic notions operate when we 
reasonn with principles, and particularly, how they reduce the indeterminacy 
underr principles. The standards of rationality that apply to the implementation 
off  principles, by indicating how to reason with principles, strengthen the 
constrainingg capacity of the model of principles. 

Thee standards that have been delineated in this study may need to be 
analyzedd more elaborately. An investigation of further examples and actual 
casess may lead to the conclusion that this study's account does not capture all 
off  the complexities of reasoning with principles and that the standards need to 
bee refined. Also, it should be noted that all standards, when we move beyond 
theirr abstract description, depend heavily on facts, that is, on what is actually 
thee case in the world and what is actually possible. Though this has been 
touchedd upon briefly at several points in this study, the role of facts in the 
operationn of the standards probably deserves a more prominent position. This 
mayy offer an interesting area for further research. In addition, when examining 
thee requirements that pertain to the implementation of conflicting principles, I 
havee limited the analysis to two competing principles. This analysis can, I 
think,, quite easily be adapted so as to apply to those cases where more than 
twoo competing principles apply, but where these principles can ultimately be 
groupedd in two clusters, each pulling in two opposite directions. It may be 
worthwhilee to investigate whether the analysis needs to be extended so as to 
includee cases where the issue cannot be reduced two dimensions, but where 
principless appear to pull towards three or more different decisions. And 
finally,, in addition to the fact that the standards described probably need to be 
developedd further, other mechanisms that are able to further reduce the 
indeterminacyy under principles may be uncovered. 
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Samenvatting g 

Hett  zogenaamde beginselmodel kent bij  de interpretati e van de wetsbepalingen en 
rechterlijk ee beslissingen van een rechtssysteem een cruciale rol toe aan de 
beginselenn van dat systeem. De beginselen van een rechtsorde zijn de rechtvaardi-
gendee redenen die achter  de expliciete wetsbepalingen en rechterlijk e beslissingen 
liggen.. Hun rol bestaat er  in dat de betekenis van wet en rechtspraak uiteindelijk 
wordtt  gevonden door  deze rechtsbronnen te lezen in het licht van de 
achterliggendee beginselen. Ronald Dworkin is een van de belangrijkste 
voorstanderss van deze methode van juridische interpretatie. 

Dezee studie onderzoekt de mechaniek van het beginselmodel. De ga niet 
niett  in op de vraag of het beginselmodel een goede beschrijving geeft van de wijze 
waaropp rechters daadwerkelijk redeneren, noch op de vraag of het een normatief 
aantrekkelij kk  model van juridische interpretati e is. Met deze studie hoop ik in twee 
opzichtenn bij  te dragen aan een beter  inzicht in de mechaniek van het beginselmo-
del.. In de eerste plaats heb ik geprobeerd om een systematische beschrijving te 
gevenn van het model, waarin de essentiële karakteristieken ervan zo duidelijk 
mogelijkk  naar  voren komen. Hierbi j  heb ik voor  een groot deel gebruik gemaakt 
vann reeds bestaand materiaal (met name van Dworkin) , en dat herschikt en 
geïnterpreteerdd op een wijze die een zo coherent mogelijk beeld oplevert. 

Inn de tweede plaats heb ik geprobeerd om een bijdrage te leveren aan de 
oplossingg van een belangrijk probleem dat zich voordoet binnen het beginselmodel: 
hett  probleem van conflicterende beginselen. Dit probleem is het volgende: indien 
eenn rechtsvraag wordt geanalyseerd in termen van de beginselen die achter  een 
individuelee wetsbepaling of achter  het rechtssysteem als geheel liggen, dan zal 
blijkenn dat in veel gevallen botsende beginselen van toepassing zijn. Botsende 
beginselenn wijzen in tegengestelde richting  en het is onduidelijk hoe beginselen in 
eenn dergelijke constellatie een sturende functie kunnen vervullen in het redeneer-
process van een rechter. Denk bijvoorbeeld aan het geval waarin een 
uitgeversmaatschappijj  een tijdschriftartike l wil publiceren terwij l een persoon die in 
datt  artikel voorkomt publicatie probeert te verhinderen. In deze situatie wijst het 
beginsell  Vrijhei d van meningsuiting' in de richting  van de beslissing dat publicatie 
dientt  te worden toegestaan terwij l het eveneens toepasselijke beginsel 
•beschermingg van het privé-leven' wijst in de richting dat de publicatie dient te 
wordenn verboden. Deze twee beginselen geven aan welke fundamentale overwe
gingenn in het geding zijn, maar lijken geen indicatie te geven hoe het conflict tussen 
diee overwegingen dient te worden opgelost. Het grootste deel van deze studie is 
eenn zoektocht naar rationaliteitscriteria die deze onbepaaldheid in gevallen met 
botsendee beginselen kunnen inperken. 
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Hoofdstukk 1 bevat een uiteenzetting van het beginselmodel, Dworkiri s 
onderverdelingg van het redeneerproces in drie fasen geeft een duidelijk e structuur 
aann dit proces. In de pre-interpretatieve fase wordt het positieve recht 
geïdentificeerd.. Dit positieve recht bestaat uit het recht zoals het zich op het eerste 
gezichtt  presenteert: als een groot aantal wetsbepalingen en rechterlijk e 
beslissingen,, gelezen volgens hun conventioneel linguïstische betekenis. In het 
volgendee stadium, de interpretatieve fase, dient men de zogenaamde "beginsel-
gefundeerdee theorie' te identificeren die impliciet is in het positieve recht. Deze 
beginsel-gefundeerdee theorie bestaat uit de verzameling beginselen die het grootste 
deell  van het positieve recht kunnen rechtvaardigen, en uit de regels en beslissingen 
voorr  individuele gevallen die uit deze beginselen voortvloeien. In de derde fase, de 
post-interpretatievee fase, dient het positieve recht, voorzover  het niet overeenkomt 
mett  de beginsel-gefundeerde theorie, te worden aangevuld of gecorrigeerd 
(voorzoverr  dat mogelijk is gezien de institutionele beperkingen waar  de rechter 
aann gebonden is). Naast een uiteenzetting van de techniek van redeneren in deze 
driee fasen, bevat hoofdstuk 1 tevens een analyse van de stelling dat beginselen die 
behorenn tot de beginsel-gefundeerde theorie in alle gevallen bepalen wat het recht 
werkelij kk  inhoudt - niet alleen in 'moeilijk e gevallen', waar  het niet meteen duidelijk 
iss wat het recht inhoudt, maar  ook in 'makkelijk e gevallen' waar  het meteen 
duidelij kk  is wat het recht te zeggen heeft. 

Hett  eerste hoofdstuk schetst een rooskleurig beeld van het beginselmodel. 
Dee beschrijving van het model en de gebruikte voorbeelden doen het voorkomen 
alsoff  het model altij d naar  één enkel antwoord wijst. Dit optimistische beeld is niet 
realistisch.. Hoofdstuk 2 introduceert het idee dat het beginselmodel zijn eigen 
probleemgevallenn heeft. Dit zijn gevallen waarbij , indien men de grondregels van 
hett  beginselmodel toepast, redelijke argumenten kunnen worden aangevoerd ter 
verdedigingg van twee of meer  onderling onverenigbare oplossingen. Na een korte 
analysee van de diverse typen moeilijke gevallen die zich kunnen voordoen in het 
beginselmodel,, verschuift de aandacht volledig naar  een van deze typen: de 
gevallenn die problematisch zijn omdat er  sprake blijk t te zijn van conflicterende 
beginselen.. Twee verschillende visies op de aard van het probleem van 
conflicterendee beginselen worden besproken. Leden van de zogenaamde 'Critica l 
Legall  Studies' (CLS) beweging zien het verschijnsel van conflicterende beginselen 
alss een uitdrukkin g van het feit dat het positieve recht fundamenteel onverzoenbare" 
ideologischee theorieën bevat. In andere woorden: in de meeste gevallen behoren 
conflicterendee beginselen (zoals bijvoorbeeld 'contractsvrijheid ' en 'bescherming 
vann de zwakkere contractspartij' ) tot verschillende onverenigbare beginsel-
gefundeerdee theorieën. Deze visie gaat er  van uit dat er  geen rationaliteitsvereisten 
zijnn die aangeven hoe gevallen met conflicterende beginselen moeten worden 
beslist::  de beslissing is simpelweg een kwestie van een subjectieve keuze tussen 
tweee verschillende ideologische standpunten. Dworkin stelt hier  een andere visie 
tegenover.. Hij  brengt de beginselen die de CLS beweging in verschillende 
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onverenigbaree theorieën plaatst, in een en dezelfde theorie onder. Dit betekent dat 
hett  positieve recht zijns inziens niet een lappendeken is waarbinnen op willekeurige 
wijzee verschillende ideologieën zijn geïmplementeerd. In plaats daarvan stelt 
Dworki nn dat het positieve recht grotendeels in één overkoepelende theorie 
ondergebrachtt  kan worden. Met het onderbrengen van botsende beginselen in één 
theoriee is het probleem van conflicterende beginselen echter  niet opgelost. Ook de 
Dworkiniaansee constructie zal moeten aangeven hoe men een geval waarin 
conflicterendee beginselen van toepassing zijn, dient op te lossen. Indien er  geen 
rationaliteitscriteri aa blijken te zijn die kunnen aangeven hoe men botsende 
beginselenn dient toe te passen, dan zijn we met de Dworkiniaanse visie eigenlijk 
niett  veel verder  gekomen. 

Alvorenss de zoektocht naar  dergelijke criteri a van rationalitei t te beginnen, 
wordenn in hoofdstuk 3 eerst beginselen zelf aan een nadere beschouwing 
onderworpen.. Wat voor  soort entiteiten zijn het eigenlijk en waarom dienen ze 
zichh vaak aan in constellaties waarin ze met elkaar  botsen? De essentiële eigen-
schappenn van beginselen komen het meest duidelijk naar  voren door  ze te 
contrasterenn met een ander  type algemene norm, te weten regels. Het hoofdstuk 
neemtt  Dworkin' s onderscheiding tussen regels en beginselen als uitgangspunt. Dit 
onderscheidd gaat er  van uit dat regels functioneren op een 'alles-of-niets'-manier 
terwij ll  beginselen niet meer  doen dan 'in een richting  wijzen'. Dit onderscheid, waar 
eenn aantal andere verschillen tussen regels en beginselen mee samenhangt, wordt 
uitgebreidd verkend en waar  nodig zo geïnterpreteerd dat een zo coherent mogelijk 
beeldd van dit onderscheid wordt bereikt. Tevens wordt een diepere verklarin g 
gezochtt  voor  de verschillende wijzen waarop beginselen en regels functioneren. 
Hett  blijk t dat beginselen een fundamenteel ander  soort entiteit zijn dan regels. 
Beginselenn zijn zogenaamde idealen: het zijn zuivere weergaven van 'iets goeds' 
datt  men wil bereiken. Idealen abstraheren van de werkelijkheid en zijn in hun 
zuiveree vorm niet pasklaar  voor  een onverkorte toepassing op situaties die zich 
voordoenn in de werkelijkheid. Regels daarentegen hebben een heel andere functie: 
zijj  zijn gericht op de concrete werkelijkheid en zijn daarmee veel meer  pasklaar  om 
opp concrete gevallen te worden toegepast. 

Inn hoofdstuk 4 wordt een begin gemaakt met het zoeken van een 
antwoordd op de vraag of er  rationaliteitscriteri a zijn die kunnen aangeven hoe men 
dientt  te redeneren met botsende beginselen. Eerst worden twee mogelijke 
oplossingenn onderzocht die enigszins voor  de hand lijken te liggen: (i) het idee dat 
err  achter  de conflicterende beginselen uiteindelijk één overkoepelend meta-
beginsell  (bijvoorbeeld het utiliteitsbeginsel) ligt dat gemaximaliseerd moet worden, 
enn (ii) het idee dat beginselen kunnen worden geordend op een lexicografische 
manier,, dat wil zeggen, op een manier  die volledig situatie-onafhankelijk is. Beide 
oplossingenn blijken niet te voldoen als oplossing voor  botsende beginselen in het 
recht.. Na verwerping van deze opties wordt een nieuw begin gemaakt. Twee 
formelee eigenschappen van beginselen worden beschreven - eigenschappen die 
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nodigg zijn voor  de beschrijving van de nationaliteitsvereisten Deze eigenschappen 
hebbenn betrekking op de twee componenten waar  beginselen (evenals regels 
overigens)) uit bestaan: (1) een bereik, dat alle situaties omvat waarop het beginsel 
vann toepassing is, en (2) een rechtsgevolg, dat aangeeft wat volgens het beginsel 
juridisc hh gezien volgt in deze situaties, en dat derhalve aangeeft naar  welke 
beslissingg het beginsel wijst. De eerste eigenschap bouwt voort op de eerste 
component.. Deze eigenschap hangt samen met het feit dat men met een beginsel 
meerr  kan doen dan aangeven of het op een bepaalde situatie van toepassing is of 
niet.. Veel situaties waarop het beginsel van toepassing is kunnen ten opzichte van 
elkaarr  worden geordend naar  de mate waarin het beginsel bij  de situatie is 
betrokken.. De tweede eigenschap heeft betrekking op de tweede component. Een 
beginsell  kan meer  dan alleen aangeven of een bepaalde beslissing het rechtsgevolg 
vann een beginsel implementeert of niet. Beslissingen die mogelijk zijn in een 
gegevenn situatie kunnen vaak ten opzichte van elkaar  worden geordend naar  de 
matee waarin zij  het beginsel realiseren. 

Hoofdstukk 5 tenslotte bevat een uiteenzetting van drie rationaliteitscriteri a 
diee gelden bij  de toepassing van conflicterende beginselen. De twee eigenschappen 
diee zijn beschreven in hoofdstuk 4 worden hierbij  gebruikt. De 
rationaliteitsvereistenn zijn de volgende: (1) het optimaliseringsvereiste, (2) het 
consistentievereiste,, en (3) het verbod van disproportionaliteit . Het 
optimaliseringsvereistee houdt in dat men bij  het selecteren van een beslissing uit de 
sett  van beslissingen die mogelijk zijn in een bepaalde situatie, een optimale en niet 
eenn niet-optimale beslissing moet selecteren. Een beslissing is niet optimaal indien 
hett  mogelijk is een andere beslissing te kiezen die meer  van minstens één beginsel 
realiseertt  zonder  tegelijkertij d minder  te realiseren van enig ander  beginsel. 
Consistentiee vereist dat, binnen een en hetzelfde systeem, beginselen op een 
consistentee wijze worden toegepast. Dit houdt in dat gevallen die gelijk zijn vanuit 
hett  oogpunt van de beginselen (dat wil zeggen: dezelfde beginselen zijn van 
toepassingg en deze zijn in dezelfde mate bij  de situaties betrokken), gelijk dienen te 
wordenn beslist (dat wil zeggen: de beginselen dienen in gelijke mate te worden 
gerealiseerd).. Consistentie vereist tevens dat gevallen die ongelijk zijn vanuit het 
oogpuntt  van de beginselen van het system, moeten worden beslist op een manier 
diee in overeenstemming is met hun ongelijkheid. Het verbod van 
disproportionalitei tt  vereist dat de prijs, in termen van de non-realisatie van een 
beginsel,, die betaald wordt voor  de realisatie van een ander  beginsel, niet buiten 
redelijkee proporties is. 

Dezee drie rationaliteitscriteri a leveren elk een eigen bijdrage aan het 
reducerenn van de onbepaaldheid die aanvankelijk leek te bestaan bij  de toepassing 
vann conflicterende beginselen. Zij  vormen als het ware drie filters waardoor  alle 
mogelijkee beslissingen in een gegeven situatie moeten worden geleid (waarbij  elke 
beslissingg één van de verschillende varianten belichaamt om het conflict tussen de 
toepasselijkee beginselen op te lossen). Zoals aan de hand van de voorbeelden in 
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hoofdstukk 5 is aangetoond, zal er aan het einde van het filterproces soms een 
enkelee oplossing overblijven. In andere gevallen zal het residu bestaan uit meerdere 
beslissingen.. Ook al zullen de geïdentificeerde raüonaüteitscriteria niet in alle 
gevallenn naar  één juiste oplossing leiden, de criteria zijn in ieder geval wel in staat 
omm in veel gevallen een aantal beslissingen die in eerste instantie nog mogelijk 
leken,, uit te sluiten omdat ze bij nader inzien irrationeel blijken te zijn. 
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