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Introductio n n 

1.. Object of this study 

Thiss study investigates the theory of legal interpretation which is called 'the 
modell  of principles'. This model attributes a pivotal role to the principles (that 
is,, the justifying reasons) underlying explicit legal provisions and court 
decisions.. This role consists in the fact that the meaning of these provisions 
andd decisions is determined by reading them in light of the principles 
underlyingg them. Within the Anglo-American world, Ronald Dworkin is the 
mainn proponent of this theory of legal interpretation. He claims that it 
providess a good description of how judges and lawyers actually reason and 
thatt at the same time it is a normatively attractive way to determine what the 
laww implies. 

Inn this study, I will not investigate to what extent the model of 
principless captures what actually happens in the world of legal reasoning, nor 
willl  I take a position as to whether it is appealing in a normative sense. 
Instead,, the focus is on the mechanics of this theory of legal interpretation. I 
concentratee on the workings of the model because questions concerning its 
descriptivee and normative power can only properly be evaluated once one has 
aa thorough understanding of the model's mechanics. In this area there is, I 
believe,, room for improvement. Though analysis of the content of the model 
off  principles should precede any attempt to answer questions concerning the 
model'ss descriptive or normative power, I obviously do think that the model 
doess at least have some descriptive and normative qualities. I would not see 
muchh point in analyzing the workings of the model if I thought otherwise. 

II  hope to contribute to a better understanding of the mechanics of the 
modell  of principles in two ways. First of all I have attempted to present the 
existingg descriptions of the model in a concise, systematic manner - borrowing 
heavilyy from existing material and at times re-arranging and supplementing it. 
Myy intention has been to offer a presentation of the model which clearly 
bringss out its essential features. Secondly, I examine in more detail and try to 
contributee to a solution of an important problem that exists within the model 
off  principles: the problem of conflicting principles. As was said before, the 
modell  of principles assigns a pivotal role to legal principles in determining 
whatt the law has to say. However, there has been a great deal of discussion 
aboutt whether principles can indeed have guiding capacity in the decision-
makingg process, or whether their function can be no more than a heuristic 
device.. One of the main problems brought forward in this respect is the 
problemm of conflicting principles. This refers to the fact that when one moves 
too the level of principles, in many cases conflicting principles will appear to 
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apply,, each pulling in different directions - for  example: 'freedom of 
expression''  conflicts with 'protection of privacy', 'law enforcement' with 'the 
protectionn of a person's right to be secure in his person', and 'freedom of 
contract''  with 'the protection of the weaker  contract party' . Though 
conflictingg principles may be helpful in stating what at a deep level is really at 
stake,, it is not at all clear  how they can provide guidance to the decision-
maker.. In this study I set out on a quest for  standards of rationalit y that can 
providee guidance in the application of conflicting principles. I identify and 
analyzee several such standards. With this, I hope to buttress the model of 
principles. . 

Lett  us briefly take a closer  look at the problem of conflicting 
principles,, which will pre-occupy us for  the major  part of the study. Consider 
aa case where someone requests that a television broadcast in which he appears 
andd which will be broadcast in a few weeks' time, be banned. He grounds this 
requestt  on the principl e 'protection of privacy'. The television broadcasting 
companyy claims that it should be allowed to broadcast this material on the 
groundss of the principl e 'freedom of expression'. The judge could decide to 
alloww the broadcast or  to ban it. The first  decision would fully implement the 
principl ee of freedom of expression, while the second decision would fully 
implementt  the principl e of privacy. Alternatively, the judge could decide that 
broadcastt  be allowed under  the stipulation that the person concerned be made 
unrecognizablee and have his name not mentioned in the broadcast. This 
decisionn would protect the person's privacy to some degree, while at the same 
timee realizing freedom of expression to some extent. How is a judge to decide 
whichh of these possible ways of resolving the conflict between the two 
principless should be selected? 

Onee could decide the matter  by drawing straws, but such a random 
methodd is clearly not acceptable in the area of law: we expect judges to 
providee reasons for  their  decisions. Alternatively, one could suggest that the 
followingg standard be followed to resolve the problem of conflicting 
principles::  in selecting one of the options, each decision-maker  should follow 
thosee reasons which he thinks are the best. Reasonable people who follow this 
directivee may in many cases disagree as to which reasons are the best, thus 
leadingg different people to select a different answer. This standard does not 
providee the kind of guidance this study is looking for. In this study, the search 
iss on for  a specific kind of standard, namely for  so-called 'standards of 
rationality' .. These are standards that can provide compelling arguments for 
rejectingg a particular  option as being wrong or  for  accepting an option as the 
onee correct answer. Compelling arguments are arguments that reasonable 
peoplee will agree to upon reflection. 

II  would like to make a brief comment on the style in which this study 
hass been written. My intention, both in describing the model of principles and 
inn analyzing the problem of conflicting principles, has been to present what I 
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vieww as the essence with respect to both issues. As a consequence, the style in 
whichh this study has been written is concise as it presents and analyzes issues 
inn a concentrated form. I have refrained from delving into side issues as this 
wouldd have detracted from a clear presentation of the essence. I have also 
omittedd extensive referencing which would have contrasted the positions in 
thiss study with those of others. Of course, I have tried to give credit where 
creditt is due by making appropriate references. 

Att this point, it is important to briefly mention the role of Ronald 
Dworkin'ss work in this study. Dworkin has been a major proponent of the 
modell  of principles and his contribution to its development has been 
substantial.. The basic structure of the model of principles as described in this 
studyy is to a large extent based upon his work. In this sense he has been a very 
importantt source of inspiration. The study is not, however, about Dworkin. 
Myy intention was to present the main features of the model of principles itself, 
andd in doing so I have at several points deviated from Dworkin's 
interpretationn of the model and from the terminology he uses. In line with the 
aimm and style of the study, I have not been exhaustive in indicating exactly in 
whichh respects I follow or deviate from his presentation. As concerns the 
secondd main issue of this study, the development of standards of rationality in 
thee implementation of conflicting principles, this is not a topic that Dworkin 
devotess much attention to. This part of the study is meant to supplement his 
analysis. . 

2.. Lay out by chapters 

Chapterr 1 presents an overview of the model of principles. First of all it 
delineatess the technique of reasoning implied by the model. Dworkin's 
subdivisionn of the reasoning process in three stages provides a useful way to 
structuree this process. In the pre-interpretive stage, the positive law is 
identified.. The positive law is the law as it presents itself at a first glance: as a 
largee number of statutory provisions and court decisions, read according to 
theirr conventional linguistic meaning. In the next stage, the interpretive stage, 
thee so-called 'principle-based theory' that is implicit in the positive law is 
constructed.. This theory consists of the principles that are able to justify most 
off  the positive law, as well as of the rules and decisions for particular cases 
thatt follow from these principles. Finally, in the reforming stage, the positive 
laww is adjusted, if needed and as far as possible, so as to bring it in line with 
thee law's principle-based theory. 

Chapterr 1 also investigates the claim that the legal principles 
belongingg to the principle-based theory control, in a deep sense, what the law 
hass to say all the time, in every type of case. The role of principles is visible in 
aa direct manner in those cases where one has to activate the model of 
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principless in order  to find out what the answer  is to the question of law. The 
claimm also implies that the principles of the principle-based theory determine 
whatt  the law has to say in so-called easy cases, where it is immediately 
obviouss what the law implies. Here the principles govern behind the scenes, as 
thee invisible hand. In those cases where it appears (in the reforming stage) that 
thee positive law may not be judiciall y corrected so as to bring it in line with 
thee principle-based theory, the principles of the theory rule as well, albeit in a 
different,, much more modest way: they exercise a so-called 'dampening 
function' .. This implies that, even though the principles are made to retreat into 
thee background, they come forward whenever  the slightest chance presents 
itself;;  they will then limi t the effect of the deviant element of the positive law 
ass much as possible. 

Bothh the technique of reasoning implied by the model of principles 
andd the claim that the principles belonging to the principle-based theory 
governn all the time, are not merely described in a straightforwar d manner. 
Theyy are also put in an evolutionary perspective by an examination of the 
small-scalee predecessor  of the model of principles: the theory of purposive 
interpretation.. This theory has in common with the model of principles the 
basicc ideas that provisions are read in light of their  underlying justifyin g 
rationaless and that this is so in all cases. However, the approach of the theory 
off  purposive interpretation is 'narrow and shallow': it takes the section of the 
positivee law that is immediately relevant to the issue at hand, and reads it in 
lightt  of the justifyin g reasons (which are called purposes) immediately 
underlyingg it. The model of principles expands on this idea by taking a 'broad 
andd deep' look at the law: any element of the positive law is interpreted by 
alsoo having in mind the general justifyin g reasons (the general principles) 
underlyingg the law as a whole. 

Chapterr  1 contains a benign picture of the workings of the model of 
principles::  in all the cases that are described, the model functions in such a 
wayy that there appears to be one unequivocal answer  to the question what the 
principle-basedd theory implies for  the case at hand. These are clear  cases, 
meaningg that there is one correct answer  to the question of law; the arguments 
inn support of this answer  are compelling in the sense that reasonable people, 
whoo reason within the confines of the model of principles, would all agree. 
However,, these cases do not comprise the full spectrum of cases that may 
arise.. In chapter  2 a dose of realism is added to the description of the model of 
principless by introducing hard cases. These are cases in which, instead of 
theree being compelling arguments for  one unique answer, reasonable 
argumentss can be made for  several answers to the question of law; each of 
thesee answers is defensible. Chapter  2 briefly describes several types of hard 
casess that can present themselves within the model of principles, each having 
theirr  roots in a different kind of problem that may arise within this model. 
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II  then focus on one of these types of hard cases, namely the ones that 
aree caused by the problem of conflicting principles. The second part of 
chapterr  2 considers a discussion about the nature of conflict between 
principless in the area of law. Members of the so-called Critical Legal Studies 
(CLS)) movement contend that the positive law is, generally speaking, an 
expressionn of conflicting, irreconcilable ideologies. Most cases of conflicting 
principless are a reflection of this: these principles will typically belong to 
irreconcilablee principle-based theories which each have a significant foothold 
inn the positive law. Dworkin on the other  hand posits that the exact same 
principless that the CLS movement considers irreconcilable, are in fact 
compatible;;  this means that they can quite comfortably live together  within 
onee and the same principle-based theory. I use Duncan Kennedy's analysis of 
thee area of private law to demonstrate this difference. Kennedy, who is one of 
thee main figures in the CLS movement, posits that the positive law in the area 
off  private law is to a large extent an expression of two general master 
principles,, 'individualism* and 'altruism' . In many cases, these principles pull 
inn opposite directions. According to Kennedy, these master  principles are 
fundamentallyy irreconcilable, meaning that there are no standards that can 
prescribee how a conflict between them should be resolved - the principles 
belongg to two contradictory principle-based theories. Dworkin, on the other 
hand,, considers these exact same principles compatible. He accommodates 
'altruism ''  and 'individualism ' in one and the same principle-based theory. 
Dworkinn thereby leaves the possibility open that there may be standards that 
cann provide compelling arguments for  selecting a particular  way of resolving 
thee conflict between the principles (or  for  rulin g out a number  of possible 
wayss of resolving it). Given that Dworkin' s interpretation is not implausible, 
andd given the task undertaken in this study (the identification of standards of 
rationalit yy in the application of conflicting principle), I adopt Dworkin' s view 
off  matters. 

Beforee directly addressing the issue of whether  there are standards 
whichh can provide guidance in the implementation of conflicting principles, 
chapterr  3 takes a closer  look at what kind of entities principles are. The main 
characteristicss of principles are brought out most clearly by contrasting them 
withh rules. The rule-principl e distinction is made in various ways, but in this 
chapterr  I will investigate the distinction as it is made by Dworkin. This 
distinctionn focuses on the fact that rules and principles differ  in their  mode of 
application.. Rules function in a so-called 'all-or-nothing ' manner, meaning 
thatt  whenever  one accepts a rule as a guiding standard and a fact situation 
fallss within the scope of the rule, its legal consequences automatically follow. 
Thiss is different in case of principles: if a situation falls within the scope of a 
principle,, its consequences are not automatically implemented. An 
investigationn of this distinction offers insights into rules and principles that 
contributee to a better  understanding of the model of principles. 
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Thee investigation of the rule-principl e distinction in chapter  3 starts 
withh Dworkin' s description, but it goes well beyond that. I elaborate on it and 
makee some adjustments to it. In addition, more depth is added to the 
distinctionn by pointing out that the different way in which rules and principles 
operate,, and the various other  differences related to this, are derivable from 
thee fact that principles are 'ideal ought statements' while rules are 'real ought 
statements'.. Principles are ideals, which means that they are pure statements 
off  something good to be promoted or  protected. It lies in the nature of ideals 
thatt  they often cannot be realized in the real world to the extent that one could 
envisionn in an ideal world, and that they frequently conflict with one another. 
Ruless on the other  hand, being real ought statements, are intended to 
incorporatee the complexities of reality. I will argue that the rule-principl e 
distinctionn as described in this chapter  fits perfectly into the description of the 
modell  of principles given earlier  in the study. It also explains why the 
phenomenonn of conflicting principles is quite common. 

Inn chapter  4, a beginning is made with the search for  an answer  to the 
problemm of conflicting principles. First of all, some ground is cleared by 
discussingg and rejecting two options which would have allowed for  a 
relativelyy simple solution of our  problem. The notion is discarded that the 
principle-basedd theory has one single meta-principle (such as the principl e of 
utility )) at the top, which tells us how to weigh conflicting principles. Also the 
notionn is rejected that the principle-based theory has a pluralit y of principles at 
thee top which are ordered in a lexicographical, situation-independent manner. 
Wee now have a clearer  view of what our  task is, and it appears to be quite a 
difficul tt  one: we have to find standards of rationalit y that can accommodate 
thee fact that the weighing of principles is situation-dependent. 

AA new start is made by developing two properties of principles. 
Principless (just like rules) consist of two components: (i) a scope, which 
encompassess the fact situations the principl e applies to, and (ii) a legal 
consequence,, which indicates what legally follows and which, consequently, 
indicatess which decision the norm points to. The first  property concerns the 
firstt  component. It is based on the fact that a principl e can do more than 
indicatee whether  it is involved in a given fact situation or  not: a principl e has 
'thee capacity to rank different situations according to the degree of 
involvementt  of the principle' . For  example, the principl e of privacy is 
infringedd upon both in case of police search of houses and in the search of 
vehicles.. However, the principl e is, as a general rule, more involved in the 
firstt  case than in the second as houses are normally used as homes while 
vehicless are not. The second property relates to the legal consequence 
component.. It is based on the fact that a principl e can do more than indicate 
whetherr  the different decisions that can be taken in a given situation 
implementt  the principl e or  not. A principl e can provide a more sophisticated 
imagee of the range of possible decisions: a principl e has 'the capacity to rank 
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alternativee decisions that can be taken in a particular  fact situation according 
too the degree to which they realize the principle' . For  example, a regulation 
thatt  sets the speed limit on highways at 55 mph realizes more of the principl e 
'safetyy on the road' than a speed limi t of 65 mph. 

Chapterr  5 describes three standards of rationalit y in the 
implementationn of conflicting principles: (i) the requirement of optimization, 
(ii )) the requirement of consistency, and (iii ) the prohibitio n of 
disproportionality .. In analyzing these requirements, the two properties of 
principless developed in chapter  4 are used. The optimization requirement 
referss to what is also known as 'Pareto optimality' . It implies that in choosing 
betweenn alternative decisions that are possible in a given situation, one should 
choosee an optimal and not a non-optimal decision. A decision is non-optimal 
wheneverr  it is possible to choose another  alternative that realizes more of at 
leastt  one principl e without realizing less of any other  principle. A decision is 
optimall  if no such alternative is available. The requirement of consistency 
impliess that principles need to be applied throughout the system in a 
consistentt  manner. This means that cases that are alike from the perspective of 
thee system's principles should be treated alike, and that cases that are unalike 
fromfrom  the point of view of these principles should be treated in accordance with 
theirr  unalikeness. The prohibitio n of disproportionalit y implies that in any 
situation,, the price, in terms of the non-realization of some principled), to be 
paidd for  a gain in terms of the realization of one or  more conflicting 
principles,, should not be out of any reasonable proportion. 

Thee three requirements each make their  own, distinctly different 
contributionn to reducing the indeterminacy under  conflicting principles. They 
aree like three different filter s through which all decisions that are possible in a 
givenn fact situation should be passed. Sometimes one single decision will 
remainn at the end of this filtering  process; this is then the one correct answer 
too the question of how the conflict between the principles should be resolved. 
Att  other  times a number  of decisions survives; these decisions are all 
defensible.. Even though the three standards are distinctly different as far  as 
theirr  content is concerned, the way in which they limi t the indeterminacy 
underr  conflicting principles can be demonstrated in terms of a common 
device.. Limitin g the analysis to two competing principles, Px and Py, I use a 
two-dimensionall  diagram on which the following can be depicted: the axes 
representt  the degree of realization of principl e Px and Py, and all decisions 
thatt  are possible in a given situation of fact can be positioned on the diagram 
accordingg to the degree to which they realize the two principles. I show how 
eachh of the requirements rules out sections of the diagram, thereby eliminating 
possiblee decisions that are situatedd in the excluded sections. 
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