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Chapterr  1 

Thee model of principles as the determinant of law; 
Dworkin' ss theory of legal interpretation 

1.. Introductio n 

Thiss chapter describes the theory of legal interpretation which is known as 'the 
modell  of principles'. This model contends that the principles underlying the 
positivee law do and should play a pivotal role in legal interpretation: in order to 
determinee what the law really implies, the positive law needs to be read in light 
off  its underlying principles. In presenting the model of principles, I will in 
essencee follow Dworkin's description of this theory of law, which he himself 
actuallyy refers to by a different term, namely 'law as integrity'. It is important to 
pointt out that, though I focus on Dworkin, he is by no means the only proponent 
off  the model of principles.11 follow Dworkin's lead because he has presented 
thiss theory of legal interpretation in great detail. 

First,, in section 2, an abstract, succinct overview of the model of 
principless will be presented. Section 2.1 analyzes the technique of reasoning 
impliedd by this theory of legal interpretation. Section 2.2 investigates the claim 
regardingg the scope of the model, implying that the principles underlying the 
positivee law determine what the law implies in all cases - not just in cases 
wheree it is not immediately clear what the law implies, but also in cases where 
itt is immediately evident what the law has to say. Finally, in section 2.3, the 
ideall  underlying the model of principles will briefly be considered. 

Too get outside of the Anglo-American field, there are continental-European 
theoristss who, in Dworkinian fashion, maintain that legal principles should be the 
mainn factor guiding the interpretation of law and who stress the idea of 
'consistencyy in the implementation of principles'. See for instance the German 
legall  theorist Canaris and his notion of 'wertungsmaBige Folgerichtigkeit'; C.-W. 
Canaris,, Systemdenken und Systembegriff in der Jurisprudenz: entwickelt am 
BeispielBeispiel des Deutsche» Privatrechts, Duncker & Humblot, Berlin, 1969. See also 
thee description of the role of legal principles by the Dutch legal theorist Paul 
Scholten;; P. Scholten, Rechtsbeginselen, Mededeelingen der Nederlandsche 
Akademiee van Wetenschappen, Afdeeling Letterkunde, Deel 80, Serie B, No. 6, 
N.V.. Noord-Hollandsche Uitgevers Maatschappij, Amsterdam, 1941. 
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Inn section 3, the abstract, condensed picture of the model of principles 
wil ll  be filled out. This is done not just by adducing examples which illustrate 
howw the model works. A good way to deepen our understanding of the model of 
principless is to first examine its small-scale predecessor: the model of purposive 
interpretation.. This is undertaken in section 3.1. The theory of purposive 
interpretationn has in common with the model of principles the basic ideas that 
legall  provisions should be read in light of their underlying justifying rationales 
and,, secondly, that these justifying reasons should be understood to govern 
whatt the law really has to say in all cases, all the time. However, it is more 
limitedd in that in determining what the law has to say about a case, a judge is 
supposedd to identify the most locally applicable statute and to read it in light of 
thee justifying rationale (the purpose) immediately underlying it. As will be 
describedd in section 3.2, the model of principles expands on this idea by 
stipulatingg that one should not limit one's view to the point underlying the most 
locallyy applicable provision. Instead, a judge should at all times keep in mind 
thee general justifying reasons underlying the positive law as a whole and ask 
whetherr any of these general principles suggests a modification or extension of 
thee most locally applicable statute. 

Finally,, in section 4,1 will briefly explore the question to what extent a 
judgee may correct and extend the positive law in the name of what is required 
byy the principles implicit in it. Various positions are sketched which each set 
differentt limits as to what extent the positive law may be judicially corrected. 

2.. Dworkin' s model of principles from a bird's eye view 

Thee following analysis of the model of principles draws heavily from 
Dworkin'ss descriptions of the model as they can be found in his article 'Hard 
Cases'22 and his book 'Law's Empire'3. It should be noted though, that I will not 
alwayss follow Dworkin's terminology, nor will I, to the extent that the 
terminologyy is his, always use the terminology used in his latest writings (his 
terminologyy has shifted over time). I have tried to remain faithful to what I saw 
ass the essence of his theory and I have used terminology in a way which I 
thoughtt most helpful in clarifying this essence. 

22 Ronald Dworkin, Hard Cases, Harvard Law Review, vol. 88, 1975, pp. 1057-
1109;; later on published as chapter 4, also entitled 'Hard Cases', in Ronald 
Dworkin,, Taking Rights Seriously, Harvard University Press, Cambridge, 
Massachusetts,, 1977. 

33 Ronald Dworkin, Law's Empire, Harvard University Press, Cambridge, 
Massachusetts,, 1986. 
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2.11 The technique of reasoning implied by the model of principles 

Thee Dworkinian model of judicial interpretation of law employs two concep-
tionss of law: the positive law and the real law. The positive law, which is also 
referredd to as the settled law, consists of the constitutional provisions, the 
statutess and the judicial decisions of the legal community. Within Dworkin's 
theory,, this positive law forms only the starting point in the process of 
uncoveringg the real law. It has the status of raw material that has to be 
subjectedd to quite an elaborate process before it is transformed into the end-
product:: the real law. First of all, we have to identify the set of justifying 
reasonss - that is, the set of principles - that together provide the best justification 
forr the legal provisions and court decisions belonging to the positive law, as 
welll  as the rules and decisions that follow from these principles. In other words, 
wee have to identify what in this study will be called the principle-based theory 
presupposedd by the positive law. Within the overall process, ultimately leading 
too the real law, this principle-based theory has the status of an intermediate 
product.product. Although a lot of work has already been done by this time, the theory 
needss to be subjected to one more operation before we reach the end-result: the 
consequencess of the principle-based theory for the positive law have to be 
implemented.. This may in some cases lead to a reformulation of statutory 
provisionss or an overruling of court decisions. Also, in this stage, new rules 
mayy be added to the settled law. After these adjustments, the end product 
results:: the real law4. It is important to understand that this theory of law 
contendss that by adjusting the positive law in this manner, the judge merely 
explicatess the full implications of the morality presupposed by the positive law; 
shee thereby merely makes explicit what the law really was all along: she has 
implementedd the real law. 

Lett us examine the various steps in this process more closely. Here, 
Dworkin'ss dissection of the reasoning process in three separate stages - (1) the 
pre-interpretivee stage, (2) the interpretive stage, and (3) the post-interpretive or 
reformingg stage - is helpful.5 

44 I use the term 'real law' only to indicate that this is the end result of the 
reasoningg process implied by the model of principles, in contrast to the 'positive 
law'' which has provisional status only. The term 'real law' in no way implies any 
formm of realism. 

55 For the terms 'pre-interpretive', 'interpretive' and 'post-interpretive', see 
Dworkin,, Law's Empire, on pp. 65-66. 
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2.1.11 The pre-interpretiv e stage: identifying the positive law 

Thee identification of the positive or settled law, the starting point in this whole 
process,, is pretty straightforward. The positive law represents the law which is 
generallyy accepted within the legal community as authoritative. One could 
maybee find some fringe problems as to whether some items are part of the 
positivee law, but overall its identification is not too problematic. Within our 
typee of legal community, there is a high degree of consensus about the fact that 
thee constitution, the statutes and the collection of court decisions together 
constitutee the authoritative body of law. It is this body of law which is taken as 
thee starting point in the model of principles. Its status as raw material is 
expressedd in Dworkin's description of the positive law as Maw in a pre-
interpretivee sense'. It represents the form in which the law presents itself at a 
first,first, rather superficial glance: as a multitude of largely disconnected legal 
provisionss and judicial decisions. 

Thoughh we are dealing with law in its pre-interpretive form, it should 
nott be seen merely as 'black letters on a piece of paper', devoid of any 
meaning.. In fact, the provisions and court decisions need to have some meaning 
simplyy for the following reason: in the next stage we have to identify the 
underlyingg justifying reasons for the positive law, and how would we know 
whatt has to be justified, unless the provisions and decisions have a meaning in 
somee sense? I think this is the way to see it. The language of the statutory 
provisionss and judicial decisions does convey a meaning: the conventional 
linguisticc one. In a lot of cases, this meaning will be clear; in other cases, the 
languagee will appear to be vague or ambiguous. However, this meaning which 
thee positive law conveys at a first glance, even when it seems to be clear, may 
ultimatelyy be modified in the process of interpreting the law according to the 
Dworkiniann method: the real law will only reveal itself when the legal 
provisionss and court decisions are read in light of the principles that are part of 
thee principle-based theory. 

2.1.22 The interpretiv e stage: identifying the principle-based theory 
presupposedd by the positive law 

Inn the next phase, the interpretive stage, the so-called principle-based theory 
presupposedd by the positive law needs to be identified. This principle-based 
theoryy is equivalent to what Dworkin refers to as 'the soundest theory of the 
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law'6.11 prefer the term 'principle-based theory' as it conveys more clearly that 
itt concerns a theory which has principles as its foundational elements. 

Inn this stage, we are supposed to look at the positive law - the large 
arrayy of statutory provisions and judicial decisions, read according to their 
conventionall  linguistic meaning - with different eyes. The legal provisions and 
decisionss are presumed to have a 'point', meaning that they should be perceived 
ass intended to realize some valuable aim or set of aims. These valuable aims are 
thee principles underlying the explicit legal provisions. It should be noted that 
thee term 'principle' is used here as a broad generic term for these justifying 
rationaless underlying the explicit legal provisions; it encompasses what is often 
subdividedd into purposes, policies and principles in a narrower sense.7 

Principless have just been defined as rationales that have justificatory 
capacity.. This rules out reasons that may actually have contributed to the 
introductionn of a given provision or set of provisions, but that lack the capacity 
too justify them. For example, consider the provision forbidding vehicles from 
enteringg the park. Suppose that the rich people whose villas border on the public 
parkk have bribed the city legislators in order to have them vote for a ban on 
vehicless in the park. They wished to have vehicles banned from the park 
becausee it would allow them to sit in their gardens in peace and quiet and it 
wouldd increase the value of their property. The fact that the city legislators were 
bribedd is a reason which can explain why the provision 'no vehicles in the park' 
wass created. Though being an explanatory reason, bribery is not a justifying 
reason:: within our type of political and legal order bribing legislators cannot be 
adducedd as justifying reason for a provision of law. 

Whenn identifying the principles that are part of the principle-based 
theory,, one should not adopt an atomistic and shallow approach, looking at 
individuall  statutory rules and determining which are the justifying reasons 
immediatelyy underlying them. Rather, one has to take a deep and broad look at 
thee positive law. 'Deep' refers to the fact that one should not stop at the 
principless immediately underlying the legal provisions. Instead, these 
immediatee principles should in turn be seen as expressions of more general 
principles.. For example, a statute regulating maximum speed limits has as 
underlyingg justifying rationale 'safety on the road', and this principle is an 
expressionn of the more abstract and more wide-ranging principle 'the protection 

66 See for example Dworkin, Taking Rights Seriously, on p. 66. 
77 Dworkin himself makes a distinction between policies, which refer to collective 

goals,, and principles, in the narrower sense of individual rights; see also later on in 
thiss chapter on p. 33, m. 37. In this study, this distinction will be ignored, and the 
termm 'principle' will be used in the broad sense of 'something good to be promoted 
orr protected'. 
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off  property and of human life'. 'Broad' refers to the fact that one should 
considerr all of the rules and decisions contained in the positive law. The view 
shouldd not be limited to one or a limited set of provisions and their underlying 
principles,, or even to an area of law. The object is to transform all of the 
positivee law, as far as this is possible, into one coherent whole, within which 
legall  provisions and judicial decisions, and the principles immediately 
underlyingg them, are ultimately justifiable under a small number of general 
principles. . 

Thee idea that one has to take a deep and broad view of the positive law 
cann also be expressed as follows: one is supposed to look for principles which 
havee what I call 'coherence-creating capacity' in relation to the explicit legal 
provisionss and court decisions and to the lower-level principles underlying 
thesee provisions and decisions. Principles with coherence-creating capacity are 
principless of quite a general nature which are capable of justifying and unifying 
significantt portions of the positive law. They are the foundational elements, the 
mainn values which the law as a whole attempts to promote. Examples of such 
generall  principles would be the protection of privacy, the protection of human 
life,, the principle of autonomy, freedom of contract. It should be noted that the 
principless belonging to the principle-based theory are not ultimately reduced to 
onee overarching meta-principle. Instead, there is a plurality of principles at the 
top.88 These top-level principles are required to have the following relationship 
too each other: they should be compatible in the sense that they should be able to 
livee together in one theory of political morality.9 To the extent that the positive 
laww is ultimately justifiable under a small number of compatible general 
principles,, it is coherent in principle. 

Inn order for a principle to be part of the principle-based theory, it is not 
requiredd that it has been explicitly recognized either in the formally legal 

Razz expresses doubts as to whether Dworkin should be understood to maintain that 
theree is a plurality of principles at the top or that there is ultimately one overarching 
principle;; see J. Raz, The Relevance of Coherence, in: Raz, 'Ethics in the Public 
Domain;; Essays in the Morality of Law and Politics', pp. 261-309, on p. 304. I 
clearlyy understand Dworkin, at least in the context of his theory of judicial 
reasoning,, to imply that there is a (relatively small) number of principles at the top 
off  the hierarchy. However, there is one principle, called 'the adjudicative principle 
off  integrity', which prescribes how these substantive principles should be applied: 
theyy have to be applied in a consistent manner, so that like cases are treated alike. 
Forr a consideration (and rejection) of one substantive meta-principle, see also 
chapterr 4, section 3.1, pp. 114-116. 
Thee feet that these principles pull in exact opposite directions on some or maybe 
evenn many occasions, does not imply that they are not compatible. On the 
differencee between incompatible and compatible principles, see below, chapter 3, 
sectionn 41 pp. 87-88. 
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material,, consisting of the constitution, the statutes and court decisions, or in 
materiall  of a less formally legal status such as the parliamentary or 
congressionall  reports, or in legal theorists' comments on the law. Of course, 
partt of the principles may well have received explicit recognition in any of these 
(moree or less formally legal) forms, but this is by no means requisite; it will 
mostlyy be purely accidental whether they have or not. Consequently, someone 
mightt give a completely new account of the principles which underlie some 
portionn of the positive law, for instance contract law or administrative law, or 
evenn the law as a whole.10 And even though the principles would be new in the 
sensee that they have never been made explicit before, they could provide such 
ann enlightening account of the positive law, that we have to conclude that these 
reallyy were its foundational elements all along. The principles had in fact found 
clearr expression in the rules and decisions, but they had just not been made 
explicit. . 

Whatt is more, when determining which principles figure in the 
principle-basedd theory presupposed by the positive law, it is permissible to 
deviatee from the grounds which the judges and legislators who actually created 
thee law or made the decision, have adduced as the justifying rationale. As 
Dworkinn puts it11, it is more important to establish what these legal officials 
havee done collectively (assuming that they intend to or are supposed to keep the 
laww coherent in principle and to interpret it as such), rather then what they have 
actuallyy said. The stated grounds may not be the best justifying reasons for the 
legislativee or judicial decision. The interpreter, who is in the process of 
constructingg the principle-based theory underlying the settled law, may decide 
thatt there is a better justifying rationale, one that agrees with the larger picture 
off  the theory she is constructing. All this is a consequence of the fact that 
principless are part of the principle-based theory presupposed by the positive law 
nott due to any official recognition. Instead, they belong to the theory due to the 
relationshipp they have to the explicit legal rules and court decisions which 
constitutee the positive law, as well as the relationship they have to each other: 
theyy constitute the morally best justifying rationales for the positive law and at 
thee same time they can live together in one theory of political morality. 

Thee classic example used in American law is that of Warren and Brandeis who in 
18900 argued that there was a principle called 'the right to privacy' that had not 
beenn explicitly recognized, but that was implicit in numerous judicial decisions. 
Seee Samuel D. Warren and Louis D. Brandeis, The Right to Privacy, Harvard Law 
Review,, vol. 4, 1890, pp. 193-220. (Dworkin also refers to this example, see 
TakingTaking Rights Seriously, on p. 119.) 
Dworkin,, Law's Empire, on p. 248. 
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Inn constructing the principle-based theory, some of the material 
containedd in the settled law may have to be deemed a mistake. It would be too 
strictt  a requirement to demand that the theory has to accommodate every 
elementt  of the positive law. In other  words, the 'fit '  between the positive law 
andd the principle-based theory does not have to be perfect; some of the material 
containedd in the positive law may be categorized as a mistake from the point of 
vieww of the theory. As long as the principle-based theory fits most of the 
positivee law, one can maintain to have found a theory of political morality 
presupposedd by the legal system. 

Justt  as the fit  between the settled law and the principle-based theory 
doess not have to be perfect, the moral content of the theory does not have to be 
ideall  either. The principle-based theory presupposed by the positive law might 
nott  be what the person who has constructed it would, as a private individual, 
vieww as the best theory of political morality. In fact, there is a good chance that 
thee moral and political theory one would choose if not bound by the 
requirementt  that it had to fit  most of the positive law, would partly - or  maybe 
evenn largely - be different from the moral theory presupposed by the positive 
law::  law's morality is not necessarily equivalent to what the interpreter 
considerss as morally ideal. The principles that figure in the principle-based 
theoryy may be morally non-ideal, but they do represent the best moral views 
that,, according to the interpreter, can be attributed to the settled law. 

Ass was seen, in the interpretative stage the main focus is on identifying 
thee principles that are capable of justifyin g and unifying the settled law into one 
theoryy of political morality. It should, however, not be concluded that the result 
off  this stage, the principle-based theory, contains only these principles. The 
principle-basedd theory is best understood as including, apart from the 
justificator yy principles, those rules and decisions belonging to the positive law 
thatt  are justifiabl e under  these principles. In addition, it comprises those rules 
andd decisions not belonging to the positive law, that 'follow from'  these 
principles.. In determining what follows from the principles belonging to the 
theory,, the main drivin g force is the idea that the principles have to be applied 
inn a consistent manner. This total body of elements, comprising decisions for 
particularr  cases, concrete rules and different levels of justificator y principles, is 
organizedd in a hierarchical structure of justificator y relations. 

Thee process that takes place in the interpretive stage, which is the most 
importantt  stage within the model of principles, is analogous to making a jigsaw 
puzzle.. The elements of the positive law (the constitutional and statutory 
provisionss and the court decisions) are the puzzle pieces that we start out with. 
Thesee elements have the status of principles, rules or  decisions for  particular 
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cases.122 The puzzle to be constructed is a principle-based theory. We know that 
thiss theory has the shape of a trapezoid. There are a few general principles at the 
top;; these principles can co-exist within one and the same theory of political 
morality.. Under them, a larger number of more concrete principles are situated. 
Beloww the level of principles, the level of rules is located, and below this, the 
decisionss for particular cases are arranged. The vertical relations between the 
generall  and more concrete principles, between the level of principles and rules, 
andd between the rules and decisions for particular cases are of a justificatory 
character. . 

Thee ground rules are slightly different from making an ordinary jigsaw 
puzzle,, where the box will normally contain all the pieces that are to be used in 
constructingg the puzzle. In this case, however, the box does not contain all 
piecess needed to complete the puzzle. We know that, in order to complete the 
picturee of the principle-based theory, we have to supplement the elements of the 
positivee law with quite a few pieces, some of them in the form of principles, 
somee of them rules, and some of them decisions for particular cases. To 
complicatee matters further, we also know that some of the elements of the 
positivee law, that is, the puzzle pieces we start out with, may be mistakes in that 
theyy do not belong to the puzzle. The ground rules for making the puzzle are 
thatt most of the elements of the positive law have to be used in constructing the 
principle-basedd theory and some of them may be regarded as mistakes. 

Thiss process of constructing the principle-based theory presupposed by 
thee positive law can be visualized in the following figure (figure 1). 

Forr an elaborate description of the distinction between rules and principles, see 
chapterr 3. 
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figuree 1 
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Ass can be seen in this figure, some elements belonging to the positive law are 
transferredd to the box labelled 'mistakes'. Most, however, are used in the 
constructionn of the principle-based theory. Quite a few elements are added to 
thee principle-based theory, in addition to the elements obtained from the 
positivee law. The elements added include those principles that justify the 
positivee law, but which had not been explicitly recognized in the positive law. 
Alsoo added are rules and decisions for particular cases that flow from the 
principless of the principle-based theory. 

2.1.33 The reforming stage: adjusting the positive law 

Oncee the principle-based theory presupposed by the existing positive law has 
beenn identified, we enter the post-interpretive or reforming stage. In this phase, 
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thee positive law is, if needed and to the extent that this is possible, adjusted so 
ass to bring it in line with the principle-based theory. Implementation of what is 
requiredd according to the principle-based theory may mean that the positive law 
hass to be corrected: statutory provisions may have to be reformulated or past 
judiciall  interpretations of them may have to be overruled because they are 
mistakenn from the point of view of the principle-based theory. In other 
instances,, the principles may be able to resolve cases in which the law in the 
pre-interpretivee stage appeared to be inconclusive, for instance because 
statutoryy provisions, read according to their conventional linguistic meaning, 
aree vague or conflict with one another. In addition, a consistent application of 
thee principles of the law may require a so-called 'principled extension' of the 
positivee law; this refers to the phenomenon that new rules, which are not mere 
modificationss of existing statutory provisions, are added to the positive law. 

Inn the reforming stage it may appear that constraints apply to judges 
whichh prevent them from actually bringing the positive law in line with what is 
requiredd by the principle-based theory. The principle-based theory, as 
interpretedd in this study, contains the substantive principles that are able to 
justifyy most of the positive law, as well as the rules and decisions for particular 
casess that flow from them. A discrepancy between the principle-based theory 
andd the positive law indicates how the positive law should be revised or 
supplementedd so as to bring it in line with the theory. It does not yet indicate 
whowho should be assigned the task of bringing about the required changes in the 
positivee law - the judge or the legislator. This is an issue which only comes into 
thee picture in the reforming stage. This implies that the content of the principle-
basedd theory does not vary according to the position one assumes within the 
politicall  order: it is the same both for legislators and judges. Having established 
whichh discrepancies between the principle-based theory and the positive law 
exist,, the question arises whether judicial constraints possibly pertain which 
preventt a judge from (fully) adjusting the positive law. 

Thee most obvious constraint in this respect is the notion of 'legislative 
supremacy'.. Other judicial constraints are related to ideas such as due process, 
fairr warning, and 'nullum crimen sine lege' which has an important place 
withinn the area of criminal law. These notions may at times prevent a judge 
fromfrom in fact declaring as law what the principle-based theory underlying the 
positivee law requires. It should be noted that some of these notions which 
functionn as judicial constraints in this sense are often called 'principles' - this is 
particularlyy evident with respect to 'nullum crimen sine lege' which is explicitly 
recognizedd as a fundamental principle of criminal law. However, in accordance 
withh the analysis of the model of principles as it has been presented here, these 
principless - at least whenever they act as constraints on a judge - are not part of 
thee principle-based theory, but enter the picture in the reforming stage as 
principless which provide restraints that only pertain to judges. 
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Thee real law is the end product of the process of judicial reasoning 
accordingg to the model of principles. It is the law that results at the end of the 
reformingg stage, the law that a judge has to declare. The outcome at the end of 
thee reforming stage may result in a reformulation of explicit statutory 
provisionss or an expansion of the positive law with new rules. Even though the 
reformulatedd rules and the added rules are new in the sense that they constitute 
changess in the positive law, they were already law in the real sense. The judge 
hass merely explicated the implications of the morality presupposed by the law, 
andd thereby she has identified what the law really was all along. Whenever 
judiciall  constraints prevent a court from actually aligning the positive law with 
thee requirements of the principle-based theory, the real law leaves an element in 
thee positive law which is at odds with this theory. 

2.1.44 Summarizing the three stages 

Thee process which has been described before in the form of three consecutive 
stages,, can be summarized in the form of the following diagram (figure 2).1314 

Thee following diagram is developed from a figure used by Lewis D. Sargentich 
off  Harvard Law School in his course 'Legal Ideals', which I audited in the Fall of 
1995. . 
Notee that the presentation of the interpretive stage in the following diagram is 
slightlyy different from the presentation given before in figure 1. In figure 1, the 
rectangularr box containing the positive law was not neatly subdivided in a 
sectionn containing the elements of the positive law that turned out to be mistakes, 
andd a section containing the elements of the positive law that fit  into the 
principle-basedd theory. In the following diagram, the positive law is subdivided 
inn two such sections. The presentation in figure 1 most closely resembles the 
situationn we actually find ourselves in: the mistakes and the elements of the 
positivee law that fit  into the theory are scattered in a haphazard manner 
throughoutt the positive law. However, in the context of the flow the following 
diagram,, presenting the positive law as already split between the elements that fit 
andd those that do not fit  into the theory makes more sense. It allows for a clearer 
picturee of the overall process of reasoning over the three stages. 
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(1)) Pre-interpretive stage: identifying the positive law 

positivee law 

(2)) Interpretiv e stage: identifying the principle-based theory implici t in 
thee positive law 

principle-based d 

theory y 

fitsfits into principle-based theory 

positivee law 

doess not fit  into principle-based theory 

mistakes s 

(3)) Reforming stage: revising and extending the positive law 

principle-based d 

theory y 

positivee law 
—  reformulations and 

extensionss of the 
positivee law 
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Thee presentation of the mechanics of Dworkin' s theory of judicial 
reasoningg given before only provides a very basic picture on a large scale. It 
wouldd have to be filled in and refined in many respects as a prerequisite to its 
operationalization.. This rough sketch is, however, sufficient to establish that 
legall  principles play a central role: they are the elements which together  form 
thee pivotal mechanism which helps us to get from the positive law, by way of 
thee principle-based theory underlying the positive law, to the real law. 

Whatt  is also apparent from this sketch of the model of principles, is that 
itt  demands quite a bit from a judge - and we have not even looked into all the 
sub-issuess which a judge would face within this model. It requires a deep 
understandingg and a total overview of the legal system, into all its nooks and 
corners,, and the capacity to reconstruct the positive law into one principled 
whole.. Not without reason, Dworkin introduces a judge with superhuman 
intellectuall  power  and patience, appropriately named Hercules, who represents 
thee ideal judge who can perform all the operations demanded by the model: 
identifyingg the principle-based theory presupposed by the positive law, and 
elaboratingg all of its implications.13 

Butt  what about ordinary judges who are less well equipped as far  as 
intellectuall  power  and patience are concerned? Dworkin acknowledges that 
ordinaryy mortals may not be able to reach the level of knowledge and insight 
thatt  Hercules can attain, but this does not render  the model useless for  ordinary 
judges.. Dworkin points out that the model of principles consists in an approach, 
andd the main point is that judges, to the best of their  capacities, take a deep and 
broadd look at the positive law in determining what the law has to say. The 
importantt  thing is that they ask the right  questions: which are the principles 
underlyingg the law and what do they imply? In answering them, Hercules 
shouldd be taken as a regulative ideal and judges should strive to get as close as 
possiblee to a Herculean insight as they can.16 

2.22 The scope of the model of principles: when is it to be applied? 

Upp until this point, the discussion concerned the technique of reasoning implied 
byy the model of principles. This still leaves open the question of the scope of 
thee model: when is it or  should it be applied? First of all it should be noted that 

155 Hercules is introduced in Dworkin, Taking Rights Seriously, on p. 105, and he re-
appearss in Dworkin, Law's Empire, see especially on p. 239. 

166 See Dworkin, Law's Empire, on p. 239. 
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Dworkin'ss theory of judicial reasoning has a dual character: it is both normative 
andd descriptive. The model of principles gives, in his view, a good description 
off  how judges characteristically reason, even though they might not always be 
fullyy aware of it. At the same time, it is the method which judges should adopt 
ass it is the best way to interpret the law. This rules out the possibility that the 
methodd of reasoning implied by the model is to be used alongside other 
methodss of legal interpretation: it is the preferred method and other methods of 
determiningg the meaning of law are inferior to it. Dworkin's answer to the 
questionn of the scope of the model, both in the descriptive and normative sense, 
iss quite clear: the model of principles should be seen as the only method for 
determiningg the meaning of the law. 

Butt at least, then, is the application of this model limited to the solution 
off  so-called hard cases? It seems quite natural to assume that only in hard cases 
(casess in which, at first sight at least, the law appears to be inconclusive and 
theree seem to be reasonable arguments on both sides of a question of law) we 
shouldd put ourselves in Hercules' shoes. Surely in easy cases, where it is 
immediatelyy evident what the law implies, we do not have to take a broad and 
deepp look at the positive law to know what the law 'really' has to say? 
Dworkin'ss position here is that the model of principles should also be seen to be 
att work in easy cases. Ultimately, it is the underlying determinant of why cases 
aree easy: cases are easy because the positive law clearly points to one answer to 
thee question of law and this answer evidently agrees with the answer suggested 
byy the principle-based theory of the law. Even though the model of principles is 
nott quite as visibly at work in these cases, it also rules here.17 With respect to 
thee scope of the model of principles, Dworkin's position can therefore be 
capturedd in the bold statement that legal principles control, in a deep sense, 
whatwhat the law has to say all the time, in every type of case. 

2.33 A word about the ideal underlying the model of principles: 
Dworkin' ss notion of integrity 

Inn his book 'Law's Empire', Dworkin refers to the model of judicial reasoning 
whichh has here been called 'the model of principles' by a different term, namely 
'laww as integrity'. With this he refers to the underlying virtue of which his 
modell  of judicial reasoning is an expression: the virtue of political integrity. 
Politicall  integrity refers to the idea that the state or community should not act in 
aa haphazard manner, but that its actions should flow from a commitment to 
convictionss and ideals which it is prepared to follow through on. In Dworkin's 

177 This point is elaborated later in this chapter in section 3.2.3, pp. 38-39. 
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words,, integrity "... requires government to speak with one voice, to act in a 
principledd and coherent manner toward all its citizens, to extend to everyone the 
substantivee standards of justice and fairness it uses for some."18 Or put in more 
technicall  terms: the state should act on the basis of a compatible set of general 
principless which it is willing to apply consistently. 

Withinn Dworkin's political theory, integrity is an important virtue 
alongsidee the virtues of justice, which concerns a just distribution of resources 
andd opportunities, and fairness, which concerns the right distribution of political 
power.. In a society where citizens disagree about the right principles of justice 
andd fairness, political integrity becomes a separate value. The principles which 
thee state has adopted as the basis of its actions might not be the ideal principles 
accordingg to all its citizens. But even the citizens who support a different set of 
principless do (or at least should) - so Dworkin argues - prefer that the non-ideal 
principless be implemented in a consistent manner to an inconsistent application 
off  these principles. To use one of Dworkin's examples: even though a person 
thoughtt strict liability for accidents wrong in principle, he would prefer that 
manufacturerss of both washing machines and automobiles be held to that 
standardd than only one of them be. This ensures that citizens are treated in a 
principledd manner, thus ensuring that like cases are treated alike. 

Thee virtue of integrity is of particular importance in the area of law. 
Heree it translates into two more practical principles, 'the principle of integrity in 
legislation'' which asks those who create law by legislation to keep that law 
coherentt in principle and 'the principle of integrity in adjudication' which asks 
thosee responsible for deciding what the law is, to see and enforce it as coherent 
inn that way.20 In this study I will not adopt Dworkin's term 'law as integrity'. 
Sincee the aim is to understand and present a generic position - to which 
Dworkinn has undoubtedly greatly contributed - and since the focus is mainly on 
thee technical aspects of the Dworkinian theory of law and not on the political 
theoryy behind it, I prefer to use the more neutral, technical description 'the 
modell  of principles'. 

3.. From the model of purposes to the model of principles 

Itt is time to leave the abstract description of the model of principles as it was 
givenn in the previous sections. We need a better sense of how the model would 

Dworkin,, Law's Empire, on p. 165. 
199 For Dworkin's discussion of the notion of political integrity, see especially 

Dworkin,, Law's Empire, on pp. 164-167. 
200 See Dworkin, Law's Empire, on p. 167. 
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workk in a more concrete setting, both in the more obvious, visible way in which 
thee model functions in hard cases and in the less obvious way in which it 
manifestss itself in easy cases. A good way to do this is by first examining 
anotherr theory of legal interpretation which, in many respects, can be seen as a 
limited,, small-scale version of Dworkin's theory: the theory of purposive 
interpretation. . 

3.11 The predecessor  of the model of principles: the model of purposive 
interpretatio n n 

Thee different models of statutory interpretation each give a different answer to 
thee question: what is and/or should be the main factor guiding the interpretation 
off  statutes? The purpose theory focuses on the justifying rationale immediately 
underlyingg a single statutory provision or a very limited set of them. It 
advocatess that it is these purposes which should be taken to be the main factor 
guidingg the interpretation of law: the meaning that should be attributed to a 
statutoryy provision is found by reading the provision in light of the purposes) 
underlyingg it. An exposition of the theory of purposive interpretation inevitably 
bringss in another theory: the theory of plain meaning, which contends that the 
conventionall  linguistic meaning of the words used in the formulation of a 
statutee should determine what the statute implies. The theory of purposive 
interpretationn strongly opposes this idea, and its position is largely defined in 
termss of this opposition. This is exemplified in the debate in the Harvard Law 
Revieww of 1958 between Lon Fuller, a strong proponent of the purpose theory, 
andd Herbert Hart, who equates the meaning of a legal rule with the conventional 
meaningg of its words.21 Though Hart later on corrected his views to 
accommodatee Fuller's objections to some extent22, it is useful to look at the 

H.L.A.. Hart, Positivism and the Separation of Law and Morals, Harvard Law 
Review,, vol. 71, 1958, pp. 583-629, and Lon L. Fuller, Positivism and Fidelity to 
LawLaw - A Reply to Professor Hart, Harvard Law Review, vol. 71, 1958, pp. 630-
672. . 
H.L.A.. Hart, Essays in Jurisprudence and Philosophy, Clarendon Press, Oxford, 
1983;; on pp. 7-8 Hart remarks: "... as I came later to see ... the question whether 
aa rule applies or does not apply to some particular situation of fact is not the 
samee as the question whether according to the settled conventions of language 
thiss is determined or left open by the words of that rule. For a legal system often 
hass other resources besides the words used in the formulations of its rules which 
servee to determine their content or meaning in particular cases. Thus ... the 
obviouss or agreed purpose of a rule may be used to render determinate a rule 
whosee application may be left open by the conventions of language, and may 
servee to show that words in the context of a legal rule may have a meaning 
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originall  debate as it brings out very clearly the essence of the model of 
purposivee interpretation. 

Herbertt  Hart introduced the famous metaphor  of a legal rule consisting 
off  a core of certainty and a penumbra of doubt: 

"Al ll  rules involve recognizing or  classifying particular  cases as 
instancess of general terms, and in the case of everything which we are 
preparedd to call a rule it is possible to distinguish clear  central cases, 
wheree it certainly applies and others where there are reasons for  both 
assertingg and denying that it applies. Nothing can eliminate this duality 
off  a core of certainty and a penumbra of doubt when we are engaged in 
bringingg particular  situations under  general rules. This imparts to all 
ruless a fringe of vagueness or  'open texture'...". 23 

Hee demonstrates this idea using the well-known example of a rule forbidding 
vehicless to go into the park: 

" AA legal rule forbids you to take a vehicle into the public park. Plainly 
thiss forbids an automobile, but what about bicycles, roller  skates, toy 
automobiles?? What about airplanes? ... If we are to communicate with 
eachh other  at all, and if, as in the most elementary form of law, we are to 
expresss our  intentions that a certain type of behavior  be regulated by 
rules,, then the general words we use - like 'vehicle' in the case I 
considerr  - must have some standard instance in which no doubts are felt 
aboutt  its application. There must be a core of settled meaning, but there 
wil ll  be, as well, a penumbra of debatable cases in which words are 
neitherr  obviously applicable nor  obviously ruled out. These cases will 
eachh have some features in common with the standard case; they will 
lackk others or  be accompanied by features not present in the standard 
_____ «24 

case. . 

Hartt  suggests that the dividing line between the core of a rule and its penumbra 
iss defined by linguistic convention. The 'core of settled meaning' contains cases 
inn which the conventional meaning of the words of the rule is clear. Thus, the 
rulee 'no vehicles in the park' clearly applies to motor  cars because if anything is 
aa vehicle, a motor  car  is one. It is, however, not immediately clear  whether 

differentt  from that which they have in other  contexts."  (emphasis in original) 
233 H.L.A. Hart, The Concept of Law, Clarendon Press, Oxford, 1994 (2nd edition), 

onn p. 123. 
244 Hart, Positivism and the Separation of Law and Morals, on p. 607. 
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bicycles,, roller skates and toy automobiles are instances of the general term 
'vehicle',, and these cases are therefore situated in the penumbra of the rule. In 
thesee penumbral cases, where linguistic conventions are inconclusive, the rule is 
susceptiblee to different interpretations. Here the law has run out and the judge is 
facedd with a choice. The standards which a judge should employ in solving 
penumbrall  problems, which Hart takes to be social policies, are derived from 
somee view of what the law ought to be, not what it is. In his view, the decision-
makingg process of the judge in these cases is therefore most accurately 
describedd as judicial legislation, that is, a process where she is not guided by the 
existingg law.25 

Fullerr opposes the idea that when determining the meaning of statutes, 
wee rely merely on linguistic conventions. He argues that statutory provisions 
cann never be properly understood without taking into account their purpose, 
whichh represents 'the good which the rule is intended to promote or the evil it 
seekss to avert'26. A legal provision's justifying rationale plays a vital role in 
determiningg its meaning: the provision's text should be read, and is in fact read, 
inn light of the provision's underlying purpose in the sense that the words are 
interpretedd to carry out this purpose. Purposes play this role all the time, in 
everyy type of case. We could also put it this way. Fuller does not contest the 
ideaa that a rule consists of a core of certainty and a penumbra of doubt. He just 
hass a different idea about which factor defines a statute's contours, that is, the 
borderlinee of a rule's core (demarcating the area where the rule clearly applies 
withoutt any doubt whatsoever from the area where it is doubtful, or at least not 
immediatelyy clear, whether the rule applies or not) and the outer border of a rule 
(demarcatingg the area where the rule possibly applies, from the area of clear 
non-applicability).. According to Hart these two borderlines are defined by the 
conventionall  linguistic meaning of the wording of the rule, while Fuller argues 
thatt the rule's underlying purpose is the main determinant. 

Lett us first consider Fuller's argument with regard to the core of a 
statutoryy rule: 

"I ff  a statute seems to have a kind of "core meaning" that we can apply 
withoutt a too precise inquiry into its exact purpose, this is because we 
cann see that, however one might formulate the precise objective of the 
statute,, this case would still come within it. 

Evenn in situations where our interpretive difficulties seem to 
headd up in a single word, Professor Hart's analysis seems to me to give 

Thiss paragraph is a presentation of what I understand Hart's position to be his 
articlee Positivism and the Separation of Law and Morals. 
Fuller,, Positivism and Fidelity to Law, on p. 665. 
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noo real account of what does or  should happen. ... If the rule excluding 
vehicless from the park seems easy to apply in some cases, I submit this 
iss because we can see clearly enough what the rule "i s aiming at in 
general""  so that we know we need not worry about the difference 
betweenn Fords and Cadillacs. If in some cases we seem to be able to 
applyy the rule without asking what its purpose is, this is not because we 
cann treat a directive arrangement as if it had no purpose. It is rather 
because,, for  example, whether  the rule be intended to preserve quiet in 
thee park, or  to save carefree strollers from injury , we know, "withou t 
thinking""  that a noisy automobile must be excluded."27 

Fullerr  drives his point further  home by the example of a group of patriots who 
wantt  to mount on a pedestal in the park a truck of World War H28 Can the rule 
'noo vehicle in the park' be used to argue that an immobile statue of a truck is 
nott  allowed in the park? According to Hart' s theory of conventional linguistic 
meaning,, this case would fall within the core of the rule: a truck is a clear 
instancee of a vehicle and the case would therefore fall within the core of 
certainty.. Yet most people would not think that the case falls within the area of 
thee rule where it clearly applies without any doubt whatsoever. The underlying 
reasonn for  the uncertainty is that one clearly senses that the rule is not intended 
too target a case like this. The purpose of the rule, most likely to be thé 
promotionn of quiet in park or  to save carefree strollers from injur y (or  both), is 
nott  served at all by disallowing an immobile statue of a vehicle in the park. This 
case,, although within the letter  of the rule, is clearly outside its purpose. In other 
words,, the linguistic embodiment of the statutory rule is overinclusive from the 
pointt  of view of its purpose. 

Accordingg to Fuller, then, a statutory rule can certainly have a core of 
certaintyy where no doubt is felt about its application, but the root of this 
certaintyy is not just the fact that linguistic conventions are clear. Rather, for  a 
casee to fall within the core of certainty, two conditions have to be fulfilled : it 
hass to fall clearly both (1) within the plain meaning of the rule and (2) within 
thee purpose of the rule. This implies that, in addition to cases of linguistic 
vagueness,, those cases falling inside the plain language but outside the purpose 
off  a statutory provision - cases of overinclusiveness, like the example of the 
statuee of a truck - should be considered as cases where it is not (or  at least not 
immediately)) evident whether  the rule applies or  not. 

277 Ibid, on p. 663. 
288 Ibid, on p. 633. 
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Ann approach similar to Fuller's can be found in the work of Hart and 
Sacks.. In discussing the interpretation of statutes they state: 

"Thee way in which you tell which of various possible meanings of a 
wordd is the right one is by reference to the context. ... An essential part 
off  the context of every statute is its purpose. Every statute must be 
conclusivelyy presumed to be a purposive act. The idea of a statute with-
outt an intelligible purpose is foreign to the idea of law and inadmiss-
ible."30 0 

Andd they are, likewise, opposed to the theory of plain meaning as is apparent 
fromfrom the following quotation in which the reader is told in no uncertain terms 
thatt anyone who claims that the meaning of a statute is plain, without taking 
intoo account its underlying purpose, is completely off-track: 

"Thee meaning of a statute is never plain unless it fits with some 
intelligiblee purpose. Any judicial opinion ... which finds a plain meaning 
inn a statute without consideration of its purpose, condemns itself on its 
face.. The opinion is linguistically, philosophically, legally and generally 
ignorant.. It is deserving of nothing but contempt."31 

Thee theory of purposive interpretation does not just add to our problems by 
addingg cases of overinclusiveness to the stock of problematic cases. It also 
offerss clear directions on how to solve the types of hard cases that have been 
identified:: cases of linguistic vagueness (Hart's penumbral cases) should be 
solvedd by reading the rule in light of its underlying purpose, and where plain 
meaningg is overinclusive from the point of view of a statute's purpose, purpose 
trumpss the letter of the law. 

Ass an example of linguistic ambiguity, we can take the question 
whetherr a bike is a vehicle, a case which was used by Hart as an example of 
linguisticc vagueness in relation to the rule 'no vehicles in the park'. Once we 
adoptt the perspective which the theory of purposive interpretation suggest we 
take,, this question can quite convincingly be argued to have a clear answer for 
thosee cases in which a person gets off his bike and walks with his bike through 
thee park. Assuming that the point of the rule was to promote quiet in the park 

Henryy M. Hart and Albert M. Sacks, The Legal Process: Basic Problems in the 
MakingMaking and Application of Law, (prepared for publication from the 1958 Tentative 
Editionn by W.N. Eskridge and Ph.P. Frickey, eds), The Foundation Press, New 
York,, 1994. 

300 Ibid, on p. 1124. 
311 Ibid, on p. 1124. 
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andd to protect strollers from injury , the rule does not apply to bikes which are 
takenn into the park in this way: they do not hinder  the realization of the aims 
whichh the rule attempts to promote and therefore they are allowed in the park. 

Heree we see that what in H.L.A. Hart' s view would be a penumbral 
case,, where due to linguistic ambiguity there are reasons for  both asserting and 
denyingg that the rule applies, is not necessarily a penumbral case in the 
Fulleriann approach. Though the answer  was not immediately evident and the 
methodd of reasoning of the purposive theory had to be activated, it is (at least if 
onee accepts the theory of purposive interpretation as the right  one) not a 
penumbrall  case where there are arguments on both sides of the question of law. 
Whenn reading the rule in light of its underlying purpose, the question whether 
thee rule applies has a clear  answer, with the arguments being on one side: it 
doess not apply to bikes which are walked through the park. Likewise, cases in 
whichh the linguistic embodiment of the rule is overinclusive from the point of 
vieww of its underlying purpose may well have a clear  answer. The case of a 
vehiclee which is part of a statue turns out to be quite easy to solve once the rule 
'purposee trumps plain meaning' is applied: statues of vehicles clearly fall 
outsidee the point of the rule prohibitin g vehicles in the park, and therefore an 
exceptionn for  these vehicles should be read into the rule. 

Inn addition to cases of overinclusiveness, there is another  type of case in 
whichh there is friction  between the letter  of a rule and its rationale: cases in 
whichh the linguistic embodiment of the rule is underinclusive from the point of 
vieww of its purpose. Fuller  asks us to imagine this case.32 Suppose that the 
statutee book contains this provision: "I t shall be a misdemeanor, punishable by 
aa fine of five dollars, to sleep in any railway station."  The general point of the 
statutee is quite easy to identify. As Fuller  puts it, we are likely at once to call to 
mindd a picture of a dishevelled tramp, spread out in an ungainly fashion on one 
off  the benches of the station, keeping weary passengers on their  feet, and filling 
theirr  ears with loud and alcoholic snores. Two men are brought before the judge 
forr  violating this statute. The first  one is a passenger  who was waiting at 3 am 
forr  a delayed train. When he was arrested he was sitting upright, in an orderly 
manner,, but he had fallen asleep. The second person had brought a blanket and 
pilloww to the station and had obviously settled down for  the night. He was 
arrestedd before he had a chance to go to sleep. 

Fullerr  suggests that when reading the statute in light of its underlying 
purpose,, it appears legitimate for  a judge to fine the second person and not the 
first,first,  even though the first  was sleeping in the conventional sense of the word 
whilee the second was not. The reasoning to be followed is this. The case of the 

Fuller,, Positivism and Fidelity to Law, on p. 664. 
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personn with the blanket and pillow is more an instance of 'the evil' which the 
statutee attempts to avert than the case of the first person. In fact, the passenger 
waitingg for the delayed train who happened to have fallen asleep, could be said 
too represent a case of overinclusiveness, being outside the purpose of the statute 
evenn though it is inside its plain language. In contrast, the case of the second 
personn (the one with the blanket and pillow) could be argued to represent a case 
off  underinclusiveness: the plain meaning of the statute does not apply while the 
casee falls within the category of cases which the statute clearly intends to target. 
Fullerr suggests that it is legitimate to interpret the word "sleep" as used in this 
statutee to mean something like "to spread oneself out on a bench or floor to 
spendd the night or as if to spend the night", thereby bringing the second case 
withinn the scope of the rule. This extensive interpretation of the rule shows that 
aa statutory rule's outer border may be stretched beyond what Hart's theory of 
conventionall  linguistic meaning would consider as a rule's outer limits. 

Wee could say that the examples of linguistic vagueness, 
overinclusivenesss and of underinclusiveness which have been described before, 
alll  represent problematic cases in the sense that it is not immediately evident 
whetherr the rule is applicable or not. But, once the method of purposive 
interpretationn is accepted as the right way to interpret the law, these examples 
appearr not to be really problematic: the model of purposes clearly points to one 
answer.. It should be pointed out that the method of purposive interpretation 
doess not always lead to a solution in such a smooth manner, nor does Fuller 
himselff  suggest that if only we take the perspective of the model of purposes, 
alll  our problems will disappear. The method has its own penumbral cases, 
wheree a judge who sets out to read a statute in light of its underlying purpose 
doess not find a clear answer, but is faced with reasonable arguments on both 
sidess of the question of law. These penumbral cases can be called 'hard cases 
fromfrom the perspective of the model of purposive interpretation'. I will not discuss 
thesee cases here.33 For now it suffices to see that the category of penumbral 
casess according to the theory of purposive interpretation is fundamentally 
differentt from the Haitian conception of penumbral cases. 

Wee have seen how according to the purpose theory a statute's meaning 
iss determined by its underlying purpose. The theory's approach is narrow and 
shallow:: the justifying reason immediately underlying a statute determines its 
meaning.. We have also gained a better understanding of the claim that 
'purposess govern all the time, in all cases' by recognizing that the outer form in 
whichh they do, differs for the different types of cases. In easy cases, the 
meaningg of the statute is immediately evident and the statute seems to apply 

Forr an analysis of hard cases see chapter 2, section 2.1, p. 47-48. 
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itself.. On closer  inspection, it appears that these cases are easy ultimately 
becausee plain meaning is in line with the statute's rationale. Here, purposes stay 
behindd the scenes but they rule nonetheless, like the invisible hand. In those 
casess in which purposive interpretation leads to a reformulation of the statute (a 
correctionn or  a specification of what was unclear) the influence of a statute's 
purposee is more obvious: it rules visibly and fully , actively bringing the 
formulationn of the statute in line with its purpose. 

Havingg examined some of the main features of the technique of 
purposivee reasoning, we can now appreciate the conception of the rule of law 
whichh the model of purposes is based upon. The idea is that true fidelity  to law 
demandss that explicit statutes be read in light of their  underlying purposes, even 
iff  we would thereby at times deviate from the meaning which a layman would 
attachh to the words of the statute. Fuller  acknowledges that "[t]her e are those 
whoo raise the cry of judicial usurpation whenever  a court, after  analyzing the 
purposee of a statute, gives to its words a meaning that is not at once apparent to 
thee casual reader  who has not studied the statute closely or  examined the 
objectivess it seeks to obtain."34 However, Fuller  responds that the purpose 
theoryy "... raises no question of fidelity to enacted law, though it may possibly 
raisee a question of the distinction between an intelligent and unintelligent 
fidelity.fidelity.  ... The correction of obvious legislative errors or  oversights is not to 
supplantt  the legislative will , but to make that will effective."35 With the notion 
off  'legislative oversights' Fuller  refers to a major  problem facing any legislator: 
itt  is impossible to foresee and to provide for  all situations which could possibly 
arisee in the social world. The situation of a truck to be put on a pedestal as a war 
memoriall  is for  instance not an obvious one to think of when creating the rule 
'noo vehicles in the park' . Reading statutes in light of their  underlying justifyin g 
rationalee is, so the proponents of purposive interpretation would argue, the best 
wayy to address this problem of imperfect foreseeability. By interpretin g the law 
thiss way, the judge determines what the law really means to say. 

344 Lon L. Fuller, The Case of the Speluncean Explorers, Harvard Law Review, vol. 
62,, 1949, pp. 616-645, see on p. 625. In this article, Fuller  has Judge Foster  say 
this,, but Foster  actually represents the views of Fuller  himself. 

355 Fuller, Ibid, on pp. 625-626. 
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3.22 The model of principles as an extension of the model of purposes 

3.2.11 The model of principles' deep and broad approach at work 

Withh this picture of the purpose theory in mind, the parallels with the model of 
principless can be made apparent. The theory of purposive interpretation has in 
commonn with the model of principles the basic ideas that legal provisions 
shouldd be read in light of their underlying justifying rationales and, secondly, 
thatt these justifying reasons should be understood to govern what the law really 
hass to say in all cases, all the time. Purposive interpretation is, however, more 
limitedd in that it adopts a narrow and shallow view of the law: in determining 
whatt the law has to say about a case, a judge is supposed to identify the most 
locallyy applicable statute and read it in light of the justifying rationale 
immediatelyy underlying it. Instead, the model of principles tells a judge to look 
att the law on a much grander scale. She is supposed to take a broad and deep 
lookk at the positive law, having in mind, at all times, the general justifying 
reasonss underlying the positive law as a whole. Instead of asking only "What is 
thee most immediately applicable item of the positive law, what is its underlying 
point,, and what does reading the statute in light of this point mean for the case 
att hand?", a judge should at all times take a deep and broad look at the settled 
laww and also ask "Which are the general points underlying the settled law as a 
whole,, and do any of them apply to the case at hand and suggest a modification 
orr extension of the most locally applicable elements of the positive law?". The 
modell  of principles extends the approach of the purpose theory from a limited, 
locall  level to a large-scale 'global' one, encompassing the legal order as a 
whole.36 6 

Itt is important to see that a crucial difference between the model of 
purposess and the model of principles is this. Within the model of purposes, with 
itss narrow approach, the point underlying a statute is relevant only in 
determiningg what the statute which has been generated by it really means; it has 
noo further influence outside the scope of this particular statute. Within the 
modell  of principles, on the other hand, the influence of the principles is not 
limitedd to determining the meaning of the statutory provisions which are a 
directt expression of them. Instead, as will be illustrated by the examples below, 

Itt should be pointed out that in Hart and Sacks' work, which before has been 
presentedd as representative of the purposive approach, traces can already be seen of 
Dworkin'ss large-scale approach: "The purpose of a statute must always be treated 
ass including not only an immediate purpose or group of related purposes but a 
largerr and subtler purpose as to how the particular statute is to be fitted into the 
legall  system as a whole"; Hart and Sacks, The Legal Process, on p. 1377. 
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thee principles that are part of the principle-based theory may be used to 
determinee the meaning of statutory provisions which have not specifically been 
generatedd by them. The motor  behind this phenomenon that the influence of 
principless radiates out over  all of the legal order, is the idea that the principles 
thatt  are part of the principle-based theory should be applied in a consistent 
mannerr  throughout the legal order  as a whole.37 

Neill  MacCormick describes a case, the case Sweet v Parsley, which 
providess a clear  illustratio n of how the model of principles works in real life. 
Sweett  v Parsley, which is a well-known case in English criminal law, concerns 
thee problem of the interpretation of a statute which states: 

I ff  a person - (a) being the occupier  of any premises, permits those 
premisess to be used for  the purpose of smoking cannabis or  cannabis 
resinn or  of dealing in cannabis or  cannabis resin ...; or  (b) is concerned 
inn the management of any premises used for  any such purpose as 
aforesaid;;  he shall be guilty of an offence against this act. 

Thee legal question in the case was whether  the offense of 'being concerned in 
thee management of any premises used for  any such purpose', mentioned in 
paragraphh (b), requires knowledge of the 'purpose' in question. Miss Sweet was 
tenantt  of a house outside Oxford and she sublet rooms in the house to other 
persons.. After  a while she moved to Oxford, and she was able to visit the house 
onlyy occasionally to collect rent. Police discovered that cannabis was being 
smokedd by residents in the house and Miss Sweet was charged with 'managing 
premisess used for  the purpose of smoking cannabis'. The tria l court established 
thatt  she had no knowledge whatever  that cannabis was being smoked in the 
house.. Nevertheless, the court convicted her, arguing that paragraph (b) implied 
absolutee liability , that is, liabilit y without regard to a person's intention or 
knowledgee as to the purpose in question. This view implies that the mere fact 

377 Dworkin makes an important qualification to this claim. He distinguishes the 
underlyingg rationales of legal provisions (principles in the generic sense) into 
policies,, which refer  to collective goals, and principles in the narrow sense of 
individuall  rights. Dworkin argues that policies do not and should not have 
influencee beyond the statutes which have been generated by them. In fact, within 
hiss theory, policies function just like a statute's justifyin g rationale does in the 
theoryy of purposive interpretation: they are to be used only to determine what the 
statutee which has been generated by it, implies. For  Dworkin' s distinction between 
principless and policies, see Dworkin, Law's Empire, on pp. 221-224, and Taking 
RightsRights Seriously, especially on pp. 82-84. In this study, this distinction will not be 
elaboratedd on. 

388 Neil MacCormick, Coherence in Legal Justification, in: 'Theorie der  Normen', W. 
Krawietzz etal. (ed), Duncker  &  Humblot, Berlin, 1984, pp. 37-53, on p. 42. 
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thatt  Miss Sweet was actually concerned in the management of the premises was 
sufficientt  for  her  to have committed this offence. 

Att  the first  level of appeal, this view was upheld. The House of Lords, 
however,, rejected this interpretation of the Act. It started out by establishing 
thatt  the act is linguistically ambiguous: is the 'purpose' the purpose of the 
smokerr  or  the purpose of the management? Either  possible answer, so it is 
argued,, is consistent with the express terms of the provision. One of the main 
argumentss used by the House of Lords in determining which interpretation is 
thee right  one is this. There is analogous legislation which deals with similar 
subjectt  matters, namely other  "anti-social activities"  such as the keeping of 
brothels,, opium dens and gaming houses. In none of these cases, absolute 
liabilit yy is assumed for  a lessor  of premises; the lessor  only commits an offence 
iff  he had knowledge of what was going on, that is, mens rea is required. 
Apparentlyy in all these cases, the principl e that criminal punishment should only 
bee inflicted if a person is culpable, is applied. Consistent application of this 
principl ee implies that paragraph (b) of the statute at issue in the case Sweet v 
Parsleyy has to be read as requiring intent or  knowledge. 

Whenn translating this case into the terminology of the model of 
principless as described in the beginning of this chapter, the reasoning would go 
somethingg like this. The positive law is inconclusive in the sense that the 
languagee of the most locally applicable statutory provision, read according to its 
conventionall  linguistic meaning, is ambiguous. The principle-based theory 
underlyingg the positive law contains a principl e that criminal punishment only 
bee inflicted in case of culpability. This principl e has been applied to various 
comparablee instances of anti-social activities which have taken place on 
someone'ss premises: mens rea is required on the part of a lessor  in order  for 
himm to be punishable. A consistent application of this principl e demands that the 
linguisticc ambiguity in the statutory provision at issue in the case Sweet v 
Parsleyy be resolved as follows: the statute implies that lessors like Miss Sweet 
havee committed an offense only if they had knowledge of the fact that cannabis 
wass being smoked on the premises. In this example, the phenomenon that the 
influencee of principles radiates out beyond the statutes in which they have 
foundd expression, can be seen at work: it is not a principl e underlying the 
unclearr  statute itself, but a principl e underlying other  items of the settled law 
whichh resolves the unclarity. 

Inn the case Sweet v Parsley, the model of principles came to the rescue 
wheree the positive law had run out and left the judge with an unresolved legal 
problem.. In this case, the root of the problem was linguistic ambiguity, but there 
aree other  types of problems which would fall in the category of cases where the 
positivee law is not able to point to one answer: a conflict between two or  more 
elementss of the settled law and a gap in the settled law. Dworkin does not limit 
thee role of the model of principles to cases where the positive law is 
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inconclusive;;  the application of the model of principles is not restricted to cases 
inn which the positive law defaults. He claims that also in cases where the 
explicitt  statutes read according to their  conventional linguistic meaning point to 
onee answer, the model of principles may correct this: the principles that are part 
off  the principle-based theory presupposed by the positive law may trump the 
answerr  suggested by the positive law itself. The model case which Dworkin 
usess to illustrat e his method, the case Riggs v Palmer39, is a case exactly like 
this. . 

Riggss v Palmer  concerns the deeds of a certain Elmer  Palmer. He knew 
thatt  his grandfather  in his will left him most of his estate. Shortly after  his 
grandfatherr  remarried, Elmer  murdered him because he feared that he would 
changee his will and would leave his estate to his new wife instead of to him. 
Elmerr  was found guilty of the murder  and was sentenced to prison. The legal 
questionn was whether  Elmer  should receive his grandfather's inheritance. The 
laww governing the subject of will s contained provisions regulating the formal 
requirementss that a will must comply with in order  to be legally valid, and how 
aa valid will could be revoked or  changed by the testator. According to these 
provisions,, the will in which Elmer  was mentioned as a beneficiary was 
perfectlyy valid. The words of these statutes of will s were neither  vague nor 
ambiguous;;  they clearly did not contain an exception for  people who murder  a 
testatorr  in order  to obtain an inheritance. 

Inn this case, the majorit y of the judges adopted what according to the 
modell  of principles is the right  approach. Only in the dissenting opinion the 
voicee was aired of the theory of plain meaning. Judge Gray stated in his 
dissentingg opinion that the statute of will s contained no exception for 
murderers,, and that this was a reason to vote for  Elmer. This answer  was 
rejectedd by the majority . It is important to see that this was done not on the basis 
off  moral, extra-legal considerations, but on legal grounds. The construction 
usedd was that there is a general principl e of the law, assumed by the positive 
legall  material in areas outside of the statutes of wills, which implies that 'no 
mann may profit from his own wrong'. It is applied to this case, and determines 
thee outcome: Elmer  may not inherit. 

Riggss v Palmer  demonstrates the mechanics of the model of principles 
quitee clearly. The positive law contains no exception for  murderers and suggests s 
thatt  Elmer  may inherit. The view of morality presupposed by the positive law, 
however,, contains the principl e that no man may profit from his own wrong. 
Elmer'ss case falls without any doubt squarely in the core of this legal principle: 

1155 N.Y. 506, 22 N.E. 166 (1889). Discussed by Dworkin in Taking Rights 
Seriously,Seriously, on p. 23 and in Law's Empire, on pp. 15-20. 
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murderr is one of the worst forms of a 'wrong' one can commit, and the 'profit' 
wouldd not be obtained as an unintended side-effect of his action, but was 
actuallyy the fully intended and only purpose of the murder. So, if the principle 
weree to apply anywhere, it would certainly be in this case. Applying this 
principlee to Elmer's case leads to the conclusion that 'the real law' implies that 
ann exception for murderers who kill in order to obtain an inheritance should be 
readd into the statutes of wills: they may not inherit. The positive law appears to 
bee overinclusive from the point of view of the principles underlying it: the 
categoryy of people who according to the settled law were allowed to inherit is 
tooo broad, and an exception needs to be read into it. 

Riggss v Palmer also illustrates the phenomenon that the impact of 
principless extends beyond the provisions in which they are directly expressed. It 
wass not any of the points underlying the statutes of will s which led to the 
solution;; the principle 'no man may profit from his own wrong' had not found 
expressionn in any of the provisions in this area. It was imported from other 
areass of law where it clearly served as an important justifying reason for a 
numberr of legal provisions and judicial decisions. A consistent application of 
thiss principle implies that a murderer may not inherit from the person he 
murdered,, even though he is mentioned in the will as a beneficiary. By adding a 
rulee to the settled law to this effect, the judges were making the law in the area 
off  the statutes of will s "conform as closely as possible to principles of justice 
assumedd elsewhere in law", thereby complying with the general prescription 
thatt the law should be constructed so as to make it coherent in principle.4 

3.2.22 The model of principles encompassing the smaller-scale model of 
purposivee interpretation 

Inn the previous section, the model of principles worked in such a way that the 
reformm of the positive law was brought about not by a principle immediately 
underlyingg the statute that was being revised, but by a principle that had been 
expressedd in other provisions. Because of this, one might be led to think that the 
modell  of principles does not really concern itself with the point immediately 
underlyingg the most locally applicable legal provision. Nothing would be 
furtherr from the truth. It is certainly not the case that the model of principles, 
withh its deep and broad approach, puts aside its small-scale predecessor. It 
incorporatess it: considering a statute in light of its underlying point is an integral 
partt of the model of principles. 

Dworkin,, Law's Empire, on pp. 19-20. 
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Sometimes,, applying the model of principles means that only the 
shalloww and narrow approach, which is typical of the purposive theory, has to 
bee activated. Consider  how the large-scale Dworkinian method would solve 
Fuller' ss problem case of the statue of a vehicle in the park, a case in which the 
statutee 'no vehicles in the park' is at odds with the purpose immediately 
underlyingg it. I  think we should understand it this way. The model of principles 
wouldd solve it the same way: it would read the statute in light of its underlying 
pointt  and conclude that the real law implies that an exception for  immobile 
statuess of vehicles should be read into the statute. The model of principles just 
addss a deeper, more abstract layer  consisting of the general principles 
underlyingg the law as a whole. It is ultimately because the statute corrected in 
lightt  of its underlying point is not in disagreement with any of the general 
principless of the law, that this problem can be solved at the local level. In other 
words,, the general principles which are part of the principle-based theory 
governn also in this case, although they rule passively, by permittin g the case to 
bee solved at the more limited, local level. 

Onn other  occasions, a local principl e immediately underlying a statutory 
provisionn and a general legal principl e underlying other  areas of the law may 
functionn together  in a different constellation: they can both be invoked to argue 
towardss the same conclusion. We can imagine this example. The law contains a 
statutee stipulating that in case of child abuse, the state can deprive parents of 
theirr  parental rights. Up until this point in time, only forms of physical abuse 
havee been explicitly recognized as constituting child abuse. The judge is faced 
withh the question whether  emotional abuse, unaccompanied by any form of 
physicall  abuse, is a form of child abuse for  the purpose of this act. Let us 
disregardd considerations concerning the issue that emotional abuse might be 
harderr  to establish and prove than physical abuse, and just consider  the 
theoreticall  question whether  child abuse should be taken to include emotional 
abuse.. The local principle, immediately underlying the statute, is obviously 
'protectionn of the child', a principl e which has also found expression in quite a 
feww other  legal provisions. The argument maintaining that emotional abuse is a 
formm of child abuse, using this principl e underlying the statute, would go 
somethingg like this: "Emotional abuse can be just as damaging to a child as 
physicall  abuse. In view of the principl e underlying the statute, namely 
protectionn of the child, there is therefore no justifyin g reason for  taking 
protectivee measures in case of physical abuse and not in the case of emotional 
abuse.. A consistent application of the point of the statute requires that emotional 
abusee be considered child abuse for  the purpose of this statute." 

Whenn expanding the view beyond the statute and its underlying 
principle,, moving out to other  areas of the law and considering the general 
principless expressed there, another  argument can be found in support of this 
conclusion.. Suppose that it has been firml y established in various statutes and in 
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courtt decisions that emotional damages in cases of accident, negligence and 
otherr forms of wrongdoing may be eligible for pecuniary compensation. 
Apparently,, the law deems not just a person's physical, but also his emotional 
sidee worthy of its protection. This principle can be used to argue in support of 
thee view that the law implies that emotional abuse is a form of child abuse: 
"Fromm the legal provisions regulating pecuniary compensation of damages, it 
appearss that the law recognizes the principle that not just a person's physical, 
butt also his emotional side deserves to be protected. This principle is also 
applicablee to the issue of child abuse, and a consistent application of this 
principlee requires that emotional abuse be recognized as a form of child abuse. 
Iff  not, the law would be unprincipled at a deep, fundamental level: it would be 
basedd on two contradictory images of what a human being is, or in any case 
whichh aspects of a human being deserve to be protected by the law. By 
interpretingg child abuse as encompassing emotional abuse, the law is interpreted 
inn a way which makes it coherent in principle." 

3.3.33 The model of principles at work behind easy cases 

Untill  now, the model of principles has been shown in settings where its 
presencee could clearly be seen, either at its full 'global' scale or at a smaller 
scale.. But what about easy cases where it is immediately evident what the law 
implies?? Here, Dworkin takes an approach similar to the purpose theory: the 
modell  used to attribute meaning to the positive law in easy and in hard cases is 
onee and the same, the only difference being that in easy cases it does not have to 
bee activated: 

""  .. [Q]uestions of law are sometimes very easy for lawyers and even for 
nonlawyers.. It "goes without saying" that the speed limit in Connecticut 
iss 55 miles an hour and that people in Britain have a legal duty to pay 
forr food they order in a restaurant. At least it goes without saying except 
inn very unusual circumstances. A critic might therefore be tempted to 
sayy that the complex account we have developed of judicial reasoning 
underr 'law as integrity' is a method for hard cases only. He might add 
thatt it would be absurd to apply the method to easy cases ... and then 
declaree that in addition to his theory of hard cases, Hercules needs a 
theoryy about when cases are hard, so he can know when his complex 
methodd for hard cases is appropriate and when not. The critic will then 
announcee a serious problem: it can be a hard question whether the case 
att hand is a hard case or an easy case, and Hercules cannot decide by 
usingg his technique for hard cases without begging the question. 
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Thiss is a pseudoproblem. Hercules does not need one method for 
hardd cases and another for easy ones. His method is equally at work in 
easyy cases, but since the answers to the questions it puts are then 
obvious,, or at least seem to be so, we are not aware that any theory is at 
workk at all."41 

Supposee someone has been caught driving 80 miles an hour, well above the 
maximumm speed limit of 55 miles, for no other reason than that he wanted to get 
homee fast. It is clear that this person has violated the provision regulating the 
maximumm speed. The critic who figures in the quotation above would argue that 
thee case is totally unproblematic and that we do not need Dworkin's theory 
here.. It would be superfluous to go through all the motions of checking whether 
applyingg the provision would in this case agree with the underlying purpose of 
thee statute and, in addition, of checking which general legal principles apply to 
thee case, so as to make sure that the statute does not really mean something else. 
Wee do not have to put ourselves in Hercules' shoes in order to find out what the 
laww has to say about this case: we know that the statute does not mean 
somethingg other than what it plainly says. The critic infers from this that there is 
apparentlyy some factor which tells us when one enters the territory of hard cases 
wheree Dworkin's theory is appropriate. 

Dworkinn agrees with the first part of the critic's reasoning: there are 
indeedd easy cases, and in these cases a judge does not have to actively take a 
broadd and deep look at the law to make sure that the statute should indeed be 
readd according to its conventional linguistic meaning. However, he rejects the 
secondd part of the critic's reasoning: we do not need a theory outside of the 
modell  of principles which can tell us when cases are hard and, consequently, 
thee model of principles needs to be applied, and when cases are easy and we can 
doo without it. The model does apply in these easy cases: the deep underlying 
reasonn why these cases are easy is that the plain meaning of the statute is so 
obviouslyy in line with the statute's underlying point and with the more general 
pointss underlying the law as a whole. In these easy cases, the model of 
principless remains below the surface; it does not have to be activated, but it 
governss nonetheless, in an invisible way. 

411 Dworkin, Law's Empire, on pp. 353-354. 
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4.. The model of principles and judicial constraints in the reforming 
stage e 

Inn the previous sections it was shown how the principles belonging to the 
principle-basedd theory determine what the law really has to say - this is also the 
casee in so-called easy cases where it is immediately evident what the law 
implies.. In the examples adduced in the previous sections, judges actually 
reformedd the positive law, where needed, so as to align it with the principle-
basedd theory. However, there may be cases where a judge does not have the 
powerr to revise the positive law in this manner. We should now take a closer 
lookk at the reforming stage and consider the question of the limits of judges' 
powerr to revise the positive law, particularly with regard to statutory law. 
Obviously,, the law may determine that in certain circumstances a judge is 
allowedd and maybe even obliged to declare legal provisions void. This may for 
examplee be the case if statutory provisions are at odds with the constitution or 
withh provisions of certain international treaties. Questions about judicial 
restraintt arise when no such explicit mandate has been given. 

Inn the previous sections, the judicial revisions of the positive law 
amountedd to a further specification of the positive statutory law where it was 
inconclusivee (see the case Sweet v Parsley42), to reading an exception into a 
statutee (as in the case Riggs v Palmer43) or to an extensive interpretation of a 
provisionn (see Fuller's case where 'sleeping in the railway station' is interpreted 
ass encompassing the case of a person who was not technically asleep but who 
wass lying down in the railway station with a blanket and a pillow44). Before 
continuingg to explore the limits of a judge's revisionary powers, let us consider 
aa type of case in which a far more drastic type of reform would be required by 
thee principle-based theory, namely the overruling of an explicitly stated 
statutoryy provision. A statutory provision may be a mistake as a result of the 
factt that the legislature made an error when creating the legislation. It may have 
createdd a statutory provision that completely 'missed the point' it was intended 
too achieve or that was completely at odds with the general principles underlying 
thee law as a whole. However, a complete mistake is more likely to be the result 
off  changes in the social world or in our knowledge about the world over time, 
soo that a provision which at a previous point in time made sense (or at least 
seemedd to make sense) and fitted into the larger fabric of the law, has developed 
intoo an oddity. 

422 Described before on pp. 33-34. 
433 Described before on pp. 35-35. 
444 Described before on pp. 29-30. 
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Ass an example, we can use Dworkin' s case of a statute which states that 
liabilit yy in airplane accidents is limited to a stipulated amount, which may be 
muchh less than the actual amount of damages sustained.45 In contrast, other 
legall  provisions relating to different types of accidents do allow full recovery 
forr  the actual damage incurred. At the time the statute for  airplane accidents 
wass implemented, the exceptional position for  airlines made sense. There was a 
justifyin gg reason for  it: airlines were fledgling industries which needed special 
protectionn in order  to survive and this, combined with the fact that at that time 
insurancee available to airlines was very expensive, led to the stipulation that 
recoveryy for  damages was limited to a maximum amount. However, the 
situationn has changed over  the years: airlines have become secure businesses, 
andd on top of that, insurance has become relatively inexpensive for  them. With 
this,, the justifyin g reason for  the provision limitin g liabilit y in airplane 
accidentss has disappeared, and the provision has developed into a mistake from 
thee point of view of the general principles underlying the rest of the law of 
accidents.. The principle-based theory underlying the law indicates that the 
provisionn should be repealed. It is clear  that such a case sends a signal to the 
legislatorr  that the statute should be changed. But what is a judge to do who has 
too decide a case in which the actual damages exceed the limit stipulated in the 
airlin ee statute? Should she be allowed to decide that the plaintif f should be 
awardedd damages commensurate with the actual damages incurred, thereby in 
effectt  overruling the statutory provision? 

Havingg added this type of case to our  repertoire, let us now return to the 
questionn of the limit s of judges' power  to revise statutory law. Various views 
existss as to how far  a judge may go in reforming statutes. I will briefly sketch 
somee of the possible positions one could take with regard to this matter. 

Henryy Hart and Albert Sacks consider  this issue of the limit s of the 
revisionaryy powers which a judge should have, and their  answer  can be taken as 
representativee of a very moderate and cautious position. They contend that a 
judgee should in all cases respect the constitutional position of the legislature, 
whichh leads them to formulate the general rule that "... a court ought never  to 
givee the words of a statute a meaning it cannot bear  .. .".46 This implies that the 
interpretationn which a judge gives to statutes has to still be 'linguisticall y 
possible'.. This I will call the 'linguistic boundaries rule'. Although one gets the 
generall  drif t of this rule, a further  specification is called for. When tryin g to pin 
downn more precisely what it implies, I think we should understand it as 
entailingg the following. 

455 Dworkin, Taking Rights Seriously, on pp. 119-121. 
466 Hart and Sacks, The Legal Process, on p. 1375. 
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Whatt  seems clear  is, first  of all, that if according to conventional 
linguisticc meaning it is ambiguous whether  a case falls in- or  outside the scope 
off  a rule (are bikes vehicles which are forbidden in the park?) the model of 
principless has a free hand in deciding this matter. If a judge were to decide that 
'noo vehicles in the park' read in light of its underlying purpose implies that it is 
forbiddenn to ride your  bicycle in the park, this is still a legitimate interpretation 
whichh falls within the linguistic boundaries of the rule. In other  words, the 
variouss interpretations that are defensible as interpretations of a linguistically 
vaguee or  ambiguous stipulation, all belong to the category of interpretations that 
aree 'linguisticall y possible'. 

Thee linguistic boundaries rule would clearly disallow an overruling of 
ann explicit statutory provision. In light of Hart and Sacks' general rule that the 
wordss of a statute may not be given a meaning they cannot bear, it would for 
instancee clearly be illegitimate for  a judge to overrule the explicitly stated limit 
too compensation for  damages in the airlin e statute. 

Also,, the linguistic boundaries rule would not allow the following type 
off  expansive reasoning. Let us again take the no vehicles in the park rule. 
Imaginee there are a lot of dogs in the park, including Rothweilers and pitbulls, 
causingg considerable noise and nuisance, and even danger  to people who are 
walkingg and playing in the park. Suppose there is no rule banning dogs from the 
park.. Undeniably, the following argument has considerable rational merit to it: 
"Th ee law is attempting to promote the purposes of quiet and safety in the park, 
ass can be seen from the rule prohibitin g vehicles in the park. Banning dogs from 
thee park would greatly contribute to the further  realization of these objectives 
whichh the law is attempting to promote. Given these objectives, it should be 
concludedd that the law should also be understood to prohibit dogs in the park." 
Shouldd a judge be allowed to reason like this? Although banning dogs from the 
parkk would certainly further  the aims of quiet and safety in the park, this 
reasoningg would, according to the linguistic boundaries rule, go too far: it is 
simplyy linguistically impossible to interpret 'vehicles' as encompassing dogs. 
Thiss does not detract from the fact that the technique of using the principles to 
extrapolatee to conclusions which go beyond the linguistic limit s of explicit legal 
rules,, may be a very powerful argument in attempting to persuade legislators to 
enactt  specific statutes - in this case: to do something about the dogs in the park. 
However,, for  a judge it is off-limits ; it would be an illegitimate extension of 
statutoryy law. 

Thee linguistic boundaries rule does, however, allow certain forms of 
expansionn or  contraction of the scope of a statutory rule beyond or  within its 
conventionall  linguistic meaning. In some cases, it may be linguistically possible 
too stretch a provision beyond its conventional linguistic meaning. Although it is 
impossiblee to formulate hard-and-fast rules stipulating which extension is and 
whichh is not allowed, I think we can see that the interpretation of 'sleep' as 'to 
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spreadd oneself out on a bench or  floor to spend the night or  as if to spend the 
night''  in Fuller' s example described before47, is sufficiently close to the 
conventionall  linguistic meaning of 'sleep*  so as to still be linguistically 
possible.. This interpretation stays within the dimensions of the text of the 
statutee even though it goes beyond the conventional linguistic meaning of its 
words.. As far  as narrowing the meaning of words is concerned, Hart and Sacks 
statee that "[t]h e meaning of words can almost always be narrowed if the context 
seemss to call for  narrowing." 48 This suggests that it is linguistically possible to 
forr  instance exclude Fuller' s passenger  who happened to have fallen asleep in 
ann upright position while waiting for  his train from the category of people who 
aree 'sleeping in the railway station'. 

Itt  is clear  that the adoption of the linguistic boundaries rule leads to a 
veryy cautious position, with some possibilities of expanding the statutory law 
beyondd or  contracting it within the conventional linguistic meaning of the 
formulationn used. However, it does not leave too much leeway in venturing 
awayy from the conventional linguistic meaning of the wording of statutes. One 
couldd adopt a bolder  position than this. In fact, Dworkin' s position does not 
seemm to hold on to the idea that one has to be able to present a particular 
interpretationn as 'linguisticall y possible'. In his model case, Riggs v Palmer, an 
exceptionn is added to the statute of will s in that it is determined that murderers 
mayy not inherit from the person they murdered. But, unlike Fuller' s 
interpretationss of the rules 'no sleeping in the railway station' and 'no vehicles 
inn the park' , the exception of Riggs v Palmer  cannot be constructed as a 
restrictivee interpretation of a word or  a set of words used in the statute of wills. 
Thoughh in this respect Dworkin takes a more liberal attitude regarding judges' 
powerr  to revise the positive law, he draws a clear  line at overruling statutory 
rules.. He takes the position that courts generally do not have the power  to defeat 
aa statute that is a complete mistake from the point of view of the principle-based 
theoryy of the law, such as the airlin e statute. Dworkin maintains that, though the 
statutee is a mistake from the point of view of this theory, the statute's authority 
iss fixed. As a consequence, the mistake is embedded, it is not a judiciall y 
corrigibl ee mistake.49 

Dworkin' ss position, implying an unqualified ban on the overruling of 
statutes,, is not the only plausible position to take. Guido Calabresi for  instance 
arguess that courts may overrule statutes when particular  conditions are satisfied. 
Hiss position is not a completely radical one; there is a strong retentionist bias in 
hiss conditions. The statute remains in force unless it is quite clear  that it does 

477 See before on p 30. 
488 Hart and Sacks, The Legal Process, on p. 1376. 
499 Dworkin, Taking Rights Seriously, on p. 121. 
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nott  fit  the legal landscape generally. Only if a statute is clearly out of line with 
thee rest of the law, Calabresi would consider  whether  the statute should indeed 
bee overturned. Some of the factors to be considered are the age of the statute 
(recentt  statutes deserve a presumption of majoritaria n support even if it is out-
of-syncc with the rest of the law, and the older  the statute, the less likely it is to 
havee the continued support) and whether  it concerns a specifically oriented 
statutee (if a statute was enacted in response to a crisis or  some specific problem, 
itt  will age more quickly).50 Calabresi would maybe allow a judge to overrule 
thee flawed airlin e statute. 

Thiss brief discussion of the limit s of the power  of the judiciar y to reform 
statutoryy law has been no more than a rough sketch of some of the general 
positionss one could take, imposing more or  less restraint. It is clear  that even the 
latterr  stances do draw a limit at some point, thereby leaving elements in the law 
thatt  are at odds with the principle-based theory presupposed by the positive law. 
Thiss leads to the question: what are the implications of this for  the proposition 
thatt  'principles govern all the time'? The most obvious conclusion might seem 
too be that the governance of principles has come to an end here. Maybe it 
shouldd be conceded that the statement that principles rule all the time, in every 
typee of case, has been too bold. Maybe an exception needs to be made for  these 
casess which lie outside of the area where a judge may legitimately reform 
statutoryy law. 

II  think this is not the best way to look at it. I  suggest that principles 
remainn an important factor  governing even this type of case. They just govern in 
aa different, much more modest way. Instead of the substance of the principles 
rulin gg fully , the principles exercise what could be called a 'dampening 
Junction'.Junction'. Take the case in which the wording of a statutory provision is 
completelyy at odds with the principle-based theory of the law, a case where a 
judgee will generally refrain from taking a decision which plainly overrules the 
provision.. The dampening function of principles would imply that the fact that 
thee statute does not fit  into the fabric of the principle-based theory is a valid 
reasonn for  applying the statute as narrowly as possible. If a judge has leeway in 
applyingg the rule, for  instance in determining the penalty or  the amount of 
damagee to be paid, she should choose the mildest option possible. And cases in 
whichh the statute conflicts with another  explicit provision should be used as 
opportunitiess for  not applying the flawed statute. Here, the principles are made 
too retreat into the background, but they are constantly present, waiting eagerly 
too come forward and exert their  influence whenever  the slightest chance 
presentss itself. 

Guidoo Calabresi, A Common Law for the Age of Statutes, Harvard University 
Press,, Cambridge, Massachusetts, 1982. 
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5.. Concluding remarks 

Thiss chapter examined the technique of reasoning implied by the model of 
principles.. Also, a closer look was taken at the claim regarding the scope of the 
modell  of principles, namely that the principles which figure in the principle-
basedd theory presupposed by the positive law - and particularly the deepest 
levell  consisting of the most general principles - govern all the time. Once it is 
recognizedd that the primacy of these principles can manifest itself in different 
forms,, this claim is better understood. In those cases where the principles 
activelyy lead to a revision or extension of the positive law, the role of principles 
iss obvious. In easy cases their role is not immediately evident, but the principles 
rulee nonetheless, behind the scenes. In those cases in which the positive law 
containss mistakes that are embedded and cannot be judicially corrected, the 
principless do not fully determine the meaning of the law; their influence takes a 
different,, more modest form: they have a dampening function. 

Itt is of importance to recognize that all of these different forms in which 
thee primacy of principles can manifest itself, are parasitic on one and the same 
underlyingg presupposition: that we can determine what is and what is not 
impliedd by the principles belonging to the principle-based theory underlying the 
positivee law. With regard to this presupposition, the following should be noted. 
Inn this chapter, a rather rose-colored, unproblematic picture of the model of 
principless was presented: the examples have been chosen and presented so as to 
presentt the mechanics of the model of principles in an uncomplicated setting, 
andd in all cases the principle-based theory clearly pointed to a single answer. It 
iss certainly not the case that the principle-based theory can guide to one 
unequivocall  answer in all cases. In the next chapter a dose of realism will be 
addedd to the benign picture of the model of principles painted in this chapter. 
Matterss will be approached from the problematic side, by focusing on those 
casess where the model of principles stalls. 
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