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Chapterr  2 

Takingg a more critical look at the workings 
off  the model of principles 

1.. Introductio n 

Thee previous chapter contained a benign picture of the workings of the model of 
principles:: in all the cases that were described, the model functioned in such a 
wayy that the principle-based theory provided one unequivocal answer to the 
questionn of law. There are, however, cases that do not have an unequivocal 
answerr within the model, but where, instead, reasonable arguments can be made 
forr different answers. These are 'hard cases within the model of principles'. The 
pointt of limiting the analysis to unproblematic cases was that it enabled us to 
presentt a clear picture of the mechanics of the model of principles. It is now time 
too create a more realistic image of the model of principles. Such an image would 
havee to include the fact that hard cases do occur. 

Sectionn 2.1 examines the general distinction between clear cases and 
hardd cases. Next, in section 2.2, these two categories are considered within the 
specificc context of the model of principles, that is, 'clear cases within the model 
off  principles' and 'hard cases within the model of principles' are investigated. 
Thiss includes a description of the various types of hard cases that can arise 
withinn the model of principles, each having their roots in a different kind of 
problemm that can present itself within this model. Section 3 proceeds to examine 
whatt to do with these hard cases. Section 3.1 describes which method should be 
followedd to decide them. Section 3.2 considers a question which Dworkin has 
spentt a lot of effort on in putting it on the agenda as issue which deserves serious 
consideration:: do these hard cases have a right answer? 

Havingg dealt in a rather sketchy manner with the phenomenon of hard 
cases,, the second half of this chapter focuses on one particular type of hard case 
withinn the model of principles, namely the one that is caused by the fact that 
conflictingg principles apply and it is unclear how the conflict should be resolved. 
Sectionn 4.1 establishes that this problem presents itself quite frequently and that 
itt therefore constitutes a threat to the model of principles; it also takes a closer 
lookk at a case where this problem occurs. Section 4.2 investigates two 
fundamentallyy different interpretations of conflict between principles. Members 
off  the so-called Critical Legal Studies movement contend that the positive law 
iss an expression of conflicting, irreconcilable ideologies. In their view, most 
casess of conflicting principles are a reflection of this: conflicting principles 
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typicallyy belong to two irreconcilable principle-based theories which each 
havee a significant foothold in the positive law. Dworkin on the other hand 
posess that the exact same principles that the CLS Movement considers 
irreconcilable,, are in fact compatible, in the sense that they can live together 
withinn one and the same principle-based theory. This distinction and its 
implicationss for the perception of the problem of conflicting principles are 
explored. . 

2.. Towards a more realistic picture of the model of principles: 
introducin gg 'hard cases within the model of principles' 

2.11 Defining clear  cases and hard cases 

Casess that come before a judge can usefully be subdivided in clear cases and 
hardd cases. The categorization clear versus hard cases concerns the issue whether 
orr not the question of law which figures in a case has a single unequivocal 
answer.. The distinction between clear and hard cases is not concerned with the 
factss of a case. Clearly, the difficulty with respect to a particular case may be that 
thee facts are disputed and are not easy to establish, for example: did Elmer 
actuallyy kill his grandfather?; did the driver actually drive 80 miles per hour? 
Thoughh a case may be difficult or easy with respect to such factual issues, the 
distinctionn as it is used here only relates to questions of law, such as: may Elmer 
inheritt from his grandfather?; did the driver, by driving 80 miles per hour, 
violatee the speed limit? 

ClearClear cases are cases in which there are compelling arguments for one 
singlee answer to the question of law, in the sense that it can be demonstrated that 
thiss is the one correct answer. In clear cases, reasonable people who are familiar 
withh the law, would all upon reflection agree to the same answer being the one 
correctt answer to the legal question. It should be noted that some of these clear 
casess may be easy in that the answer is immediately obvious. Others may be 
quitee complicated; one may have to actively employ a complex reasoning 
processs in order to find out what the one correct answer to the legal question is. 
HardHard cases are all those cases that are not clear. In hard cases, the law does not 
providee one unequivocal answer. Instead of there being compelling arguments in 
supportt of one single answer, reasonable arguments can be made for different 
answerss to the question of law. 

Withh regard to this distinction between clear and hard cases, it should be 
notedd that it is not the case that either there is one answer (in clear cases) or there 
aree no constraints whatsoever (in hard cases). A more sophisticated view should 
bee taken. The process of finding an answer to a question of law can be described 
ass follows. In every case, before considering the law in depth, a set of possible 
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answerss can be identified. Ruling out clearly ridiculous or silly answers, one can 
probablyy list a number of options that are eligible as possible candidates. Once 
wee take a closer look at what the law has to say about the issue at hand, a 
numberr of these options can probably be ruled out as being wrong answers. If 
thiss process of elimination leaves one answer only, the one correct answer has 
beenn identified: there are compelling arguments that this is the solution to the 
questionn of law and we are therefore dealing with a clear case. In quite a few 
cases,, the elimination of wrong answers does not leave just one answer. Instead, 
aa number of possible answers may remain. These are defensible answers: 
reasonablee arguments can be made in support of each of them. Whenever there 
aree several defensible answers, we are faced with a hard case. 

Ass with almost any distinction, the dividing line between hard cases and 
clearr cases will not always be completely clear. The criterion used for making 
thee distinction - whether there are compelling arguments for one single answer, 
orr whether there are several defensible answers - does not invariably delineate a 
sharpp line. There will inevitably be a grey area between clear and hard cases, but 
thatt does not detract from the fact that the distinction generally makes sense and 
iss certainly useful. 

Iff  one wants to go beyond these general criteria of distinction and 
describee in more specific terms what makes a case hard or clear, and an answer 
wrong,, defensible or correct, one will find that a more specific elaboration 
dependss on the general theory of law and of legal interpretation one adopts. We 
onlyy have to think back about the case described in the previous chapter of the 
personn who had accidentally fallen asleep while sitting on a bench in the railway 
stationn while waiting for his delayed train.1 According to a rigorous, 
straightforwardd application of the theory of plain meaning, this person should 
clearlyy be fined under the provision stipulating that "it shall be a misdemeanor, 
punishablee by a fine of five dollars to sleep in any railway station". The case 
clearlyy falls within the plain, conventional meaning of the words of this rule and 
withh that, so the people who accept the theory of plain meaning would agree, the 
rulee clearly applies. The answer that this person who had fallen asleep may be 
fined,fined, is the correct answer from the perspective of the theory of plain meaning. 
However,, it is wrong from the point of view of the theory of purposive 
interpretation:: the case of a person who accidentally fell asleep while waiting for 
hiss delayed train does not fall within the point of the rule. With that, the rule 
shouldd not be applied, and the answer that the person may be fined is plainly 
wrong.. From the perspective of the theory of purposive interpretation, the correct 
answerr is that the person is not punishable. 

Forr this example, see chapter 1, p. 29-30. 
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2.22 Clear  cases and hard cases within the model of principles 

Havingg made these general observations, let us return to the theory of legal 
interpretationn which is the focus of this study: the model of principles. What 
makess cases hard or clear within the model of principles? 

Itt is useful to briefly recall the ground rules of the model of principles 
thatt have been described at length in the previous chapter.2 There are three main 
stagess in the process of determining what the law has to say according to this 
model.. In the first stage, the pre-interpretive stage, the positive law is identified. 
Thee positive law consists of the constitutional and statutory provisions and the 
courtt decisions read according to their conventional linguistic meaning. Next, in 
thee interpretive stage, the principle-based theory underlying the positive law is 
constructed.. In doing so, one has to take a deep and broad look at the positive 
law:: one should not just identify the principles) immediately underlying the 
individuall  elements of the positive law, but also the general principles that are 
ablee to justify most of the positive law seen as a whole. The principle-based 
theoryy consists of these local and general principles, as well as of the rules and 
decisionss for particular cases that follow from them. The theory should be able 
too accommodate most of the positive law. Finally, in the reforming stage, the 
existingg positive law is adjusted, if needed and so far as possible, so as to bring it 
inn line with the principle-based theory of the law. Clear cases within the model 
ofof principles are those cases in which at the end of these three stages one 
answerr results that reasonable people, upon reflection, will agree to. Hard 
casescases within the model of principles arise when at any stage of the reasoning 
process,, several defensible options present themselves. 

Lett us for now limit the analysis to hard cases that may arise in the 
interpretiveinterpretive stage, the most important stage within the model of principles. 
Twoo main categories of problems causing hard cases can manifest themselves 
inn this stage. In order to be able to explicate them, we should recall the rule 
pertainingg to the degree of 'fit ' a principle-based theory should have in relation 
too the positive law. Clearly, it would be most ideal if the theory could 
accommodatee all of the positive law. However, as was mentioned before, it 
wouldd be unrealistic to employ a fit-test this strict.3 The fit-test is somewhat 
relaxedd in that the principle-based theory only has to fit  the bulk of the positive 
law;; a relatively small portion of the positive law may be regarded as erroneous. 
Onee correct answer results at the end of the interpretive stage if a single 

22 See chapter 1, section 2, pp. 9-21. 
33 See chapter 1 on p. 15. 
44 Obviously, the notions of 'the bulk of the positive law' and 'a relatively small 

portionn of the positive law' cannot be fixed precisely. However, a large enough area 
willl  exist where people will agree about the interpretation of these notions for them 
too have a useful function. 
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principle-basedd theory can be identified that fits all or at least the bulk of the 
positivee law, while the portion of the positive law that might have to be 
designatedd as a mistake is relatively small. Hard cases arise if this is not the case. 

Thee first category of hard cases that can arise in the interpretive stage 
concernss the following phenomenon: (i) two (or more) principle-based theories 
cann be constructed that fit  (roughly) the same elements of the positive law, (ii) 
eachh theory fits all or almost all of the positive law, and (iii ) each theory points 
too a different answer to the legal question. Referring back to the metaphor of the 
jigsaww puzzle presented in the previous chapter, this problem can be stated as 
follows.55 The puzzle pieces that we start out with (the elements belonging to the 
positivee law) can be arranged in two different ways. Each of them results in a 
differentt puzzle (a different principle-based theory) and each would use all or 
almostt all of the puzzle pieces, while leaving none or relatively few to be 
transferredd to the box labelled 'mistakes'. In these cases the law, as perceived by 
thee model of principles, allows for different defensible interpretations. All of 
themm would pass the requirement that a theory should fit  all or at least the bulk of 
thee positive law. 

Thee second category of problems is of a different nature. It concerns 
thosee cases in which the following holds: (i) two (or more) principle-based 
theoriess can be constructed, each of which fits a different section of the positive 
law,, (ii) each theory fits more than merely a relatively small portion of the 
positivee law, and (iii ) each theory points to a different answer to the legal 
question.. The fact that the theories fit  more than just a small section of the 
positivee law implies that they all have sufficient foothold in the law so as to 
qualifyy as theories that are presupposed by (different parts of) the positive law. 
Inn terms of the puzzle image, we can say that this problem arises if we can 
constructt two different puzzles with the pieces, each puzzle using of a different 
portionn of the original set of pieces. 

Itt is illuminating to compare these two categories of hard cases that arise 
withinn the model of principles to their equivalent within the positivist theory of 
law.. The positivist theory of law holds that the law consists of the constitutional 
andd statutory provisions and court decisions, all read according to their 
conventional,, linguistic meaning. The first category of hard cases within the 
modell  of principles consisted of cases where there are two or more principle-
basedd theories, all of which comply with the requirement that a theory should fit 
almostt all of the positive law. Its equivalent within the positivist theory of law 
wouldd be the category of cases where the positive law is vague or ambiguous, or 
iss completely silent with regard to a question of law. The second category of 
problemss within the model of principles comprises those cases where two or 
moree principle-based theories have been implemented in different parts of the 

Seee chapter 1, on pp. 15-17. 
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positivee law. Its equivalent within the positivist theory of law would be the 
occurrencee of conflicting positive rules. 

Thee first category of 'hard cases within the model of principles' can in 
turnn present itself in different forms. The problem may be that it is unclear which 
off  two (or more) principles underlies an existing provision, an area of the 
positivee law, or the law as a whole. Let us consider a small-scale example of a 
statutoryy provision that admits of more than one 'point'. What is the underlying 
principlee of the rule prohibiting vehicles from entering the park? Is it 'quiet in 
thee park', 'the safety of strollers' or both? Both would fit  the rule in the sense 
thatt they both could be argued to be its underlying justifying rationale. In some 
casess it would make a difference, for instance with regard to the question 
whetherr a bicycle riding through the park is a vehicle that is banned from the 
parkk under this rule. If the point of the provision is 'quiet in the park', then 
bicycless should be allowed, as riding a bicycle generates hardly any noise. If on 
thee other hand the purpose of the rule is 'the safety of strollers', the conclusion 
shouldd be the opposite: riding a bicycle should be prohibited as it has a negative 
effectt on the safety of strollers.6 

Alternatively,, the problem may be that it is unclear whether a particular 
principle,, of which it has been established that it belongs to the law's principle-
basedd theory, does or does not apply to a given situation. For instance, does 
freedomfreedom of speech apply to commercial advertising? If this has not yet been 
decidedd in the law, reasonable people may hold a different opinion about this: 
theree are two theories (freedom of speech does apply to commercial 
advertisements,, and freedom of speech does not apply to commercial 
advertisements)) for each of which reasonable arguments can be made. 

Anotherr problem may be that it is clear which principles apply to a given 
case,, but these principles conflict and it is unclear how this conflict should be 
resolved.. For instance, a particular publication may infringe upon someone's 
privacy,, which argues in the direction of prohibiting the publication. However, a 
conflictingg principle, freedom of the press, also applies, arguing in the opposite 
directionn of allowing publication. If we assume no indications can be found in 
thee rest of the positive law as to how to weigh these two conflicting principles in 

Iff  the various theories all provide compelling arguments for the same conclusion, 
thenn a case is clear. In these cases, the fact that there is doubt about which theory 
shouldd be seen to underlie the positive law is not relevant: the answer to the legal 
questionn does not depend on it. For example, the question whether cars are 
allowedd to drive through the park has a clear answer, as cars driving through the 
parkk would jeopardise the safety of strollers as well as disturb the quiet in the 
park.. And similarly, walking with a bicycle through the park should be allowed 
ass neither the safety of strollers nor the quiet in the park would be affected by it 
inn a negative way. In these cases, all theories point towards the same answer. 
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thee type of case concerned, then we are dealing with a hard case: several ways of 
resolvingg the conflict are defensible. 

Ass an example of the second main category of hard cases (several 
incompatiblee principle-based theories fit different portions of the positive law) 
lett us refer back to the case Sweet v Parsley, described in chapter l.7 Ms. Sweet 
hadd sublet rooms to other persons, who without her knowledge had smoked 
cannabiss in the house. The legal question was whether Ms. Sweet had committed 
thee offence of 'being involved in the management of premises used for the 
purposee of smoking cannabis'. The answer to this question revolved around the 
issuee whether or not the offence of 'being concerned in the management of 
premisess used for the purpose of smoking cannabis' requires knowledge of the 
factt that cannabis was being smoked. In other words, does the principle 'no 
punishmentt unless culpability' apply to this case? Applying the model of 
principles,, the solution to this question was found by looking at other so-called 
anti-sociall  activities such as the keeping of brothels, opium dens and gaming 
housess and seeing whether a lessor is required to have knowledge of what takes 
placee on the premises. In the actual case of Sweet v Parsley, in all of these 
instancess of anti-social activities, it appeared that the lessor only commits an 
offencee if he knew what was going on. With this, the answer to the legal 
questionn about the regulation concerning the smoking of cannabis was clear: 
lessorss such as Ms. Sweet, who were not aware of the fact that cannabis was 
beingg smoked on the premises, have not committed an offence. In order to 
demonstratee the type of hard case we are considering, let us assume a different 
scenario.. Suppose an investigation of the other anti-social activities does not 
renderr one theory that fits all of these provisions. Suppose that in roughly half of 
thee legal provisions regarding anti-social activities, knowledge on the part of the 
lessorr of premises is required while in the other half it is not. Here we are faced 
withh a situation where the law has spoken with two incompatible voices. Two 
incompatiblee principle-based theories have been implemented in different 
sectionss of the positive law: the principle 'no punishment unless culpability' has 
beenn applied in some instances but not in other comparable cases. 

Thee hard cases presented up until now all manifested themselves in the 
interpretivee stage. Even when hard cases do not arise in this stage, problems may 
appearr in the reforming stage. A case that was clear up until the conclusion of 
interpretivee stage (meaning that there are compelling arguments for one single 
answerr at the end of this stage), may turn into a hard case in the reforming stage. 
Reasonablee people, who all employ the model of principles, may disagree as to 
whetherr a judge should be allowed to adjust the positive law so as to bring it in 
linee with the answer that the principle-based theory points to. In instances where 
thee positive law is inconclusive (due to vagueness, ambiguity or conflict between 

77 See chapter 1 on p. 33-34. 
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positivee rules) this problem will not arise. There will be agreement among those 
reasoningg within the model of principles that the positive law should be 
elaboratedd so as to implement the answer suggested by the principle-based 
theory.. The answer provided by this theory will be welcomed as it provides a 
clearr answer where the positive law was inconclusive. Matters will not be so 
clear-cutt in cases where implementation of the answer suggested by the 
principle-basedd theory would for example require expanding or contracting the 
scopee of a statutory rule beyond or within its linguistic boundaries. Reasonable 
peoplee may disagree whether or not this should be allowed. The issues that arise 
inn the reforming stage have been discussed in more detail in chapter l.8 In the 
remainderr of this chapter, I will focus on hard cases that arise in the interpretive 
stagee of the model of principles.9 

3.. What to do with hard cases within the model of principles? 

3.11 How to decide hard cases within the model of principles 

Hardd cases, such as the ones just described, will inevitably arise within the 
modell  of principles. There will always be cases where reasonable arguments can 
bee made in support of several different decisions. A judge has to decide these 
cases;; he may not refuse to decide the matter. This means that he has to select 
onee answer from the set of defensible answers. How should he go about this? 

Thee following quotation describes how Dworkin views the process of 
determiningg how a question of law should be answered (which he describes as 
'decidingg which proposition of law is sound'): 

88 See Chapter 1, section 4, pp. 40-44. 
99 It should be pointed out that Dworkin's use of the term 'hard cases' is not very 

consistent.. Sometimes he uses it as 'hard cases within the model of principles', 
meaningg that within the model reasonable arguments can be made for several 
answerss - see for example Law's Empire, on p. 255, where he notices that "fh]ard 
casess arise, for any judge, when his threshold test [of fit, EB] does not 
discriminatee between two or more interpretations of some statute or line of 
cases.".. At other times Dworkin uses the term 'hard cases' in the much broader 
sensee of 'all cases that are not easy', that is, all cases that do not have an answer 
thatt is immediately obvious - see for example earlier on the same page, p. 255, of 
Law'sLaw's Empire. In this second sense, hard cases include what in this study are 
calledd 'clear cases within the model of principles', that is, cases where the answer 
iss not immediately obvious, but where ultimately there appear to be compelling 
argumentss for one single answer to the legal question. 
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".... a proposition of law is sound if it figures in the best justification that 
cann be provided for the body of legal propositions taken to be settled. I 
arguee that there are two dimensions along which it must be judged 
whetherr a theory provides the best justification of available legal 
materials:: the dimension of fit  and the dimension of political 
morality"10 0 

Inn the terminology of this study; a proposition of law - whether in the form of a 
decisionn for a particular case, a rule or a principle - is sound if it figures in the 
principle-basedd theory that provides the best justification for the positive law. 
'Bestt justification' is a function of two dimensions: the dimension of fit and the 
dimensionn of political morality. 

Thee nature of the dimension of fit is such that it will eliminate 
interpretationss that some judge would possibly prefer on moral grounds: the 
conditionn that an interpretation has to fit  the positive law will limit the role 
anyy judge's personal convictions can play in his decisions. For example, an 
interpretationn of our law that is based on a principle of private law that would 
requiree the rich to share their wealth with the poor would be wrong: it does 
nott fit  the positive law. Even if a judge would find this principle morally 
appealing,, it disqualifies as a principle he may use for interpreting the law. 

Ideally,, the two dimensions of fit  and of political morality work in such a 
wayy that there is only one principle-based theory that fits and justifies all or 
virtuallyy all of the positive law. Ideally, there is no other competing theory that 
hass enough of a foothold in the positive law so as to qualify as a theory which is 
presupposedd by (part of) the legal order. Hard cases present themselves when 
thiss ideal situation does not pertain. As was seen in the previous section, hard 
casess arise when either the same positive material can be used to construct two 
(orr more) theories that lead to different answers, or different sections of the 
positivee law presuppose different theories each pointing to a different answer. In 
thesee cases, the second dimension, the dimension of political morality, serves 
ass a tie-breaker.11 From the set of eligible interpretations, a judge must choose 

Seee Ronald Dworkin, A Matter of Principle, Harvard University Press, 
Cambridge,, Massachusetts, 1985, on p. 143. 
Dworkin'ss position with regard to the question how to resolve hard cases has shifted 
overr time. In earlier work he posited that one should select the interpretation which 
hass the highest degree of fit  with the positive law. Only if there were a tie in this 
respect,, the decision-maker should move on to the dimension of political morality. 
Thatt is, only if two interpretations fit  equally well, the decision-maker should select 
thee one which he perceived to be best from the point of view of political morality. 
See:: Dworkin, A Matter of Principle, on p. 143. In Dworkin's later work, the fit  test 
becomess a "threshold requirement", implying that all interpretations that pass a 
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thee one which he thinks is morally the best option. As Dworkin indicates, now a 
judge'ss moral and political convictions are directly engaged.12 As a result, 
reasonablee judges may decide the same hard case differently due to the fact that 
theirr views on political morality diverge. Referring back to some of the 
exampless of hard cases adduced in the previous section: some judges may be of 
thee opinion that freedom of speech applies to commercial advertising while 
otherss hold the opposite view; and some may decide that freedom of the press 
outweighss the protection of privacy, while others, in the exact same 
circumstances,, may be of the opinion that privacy outweighs freedom of the 
press. . 

Dworkinn gives an apt description of what a judge who reasons within the 
modell  of principles should and also typically will do in hard cases: he will select 
thee answer which he, after thinking good and hard about it, sincerely believes is 
thee best, even though he knows that not all of his colleagues will agree. For what 
elsee could he do? A judge cannot select an answer from the set of defensible 
answerss by drawing straws or by flipping a coin: that would be completely 
arbitrary.. A decision which is made in a random or irrational manner is 
unacceptablee in the area of law. A judge should provide reasons for the decisions 
hee takes and, when the law runs out, they should be reasons which he believes 
aree the best. Reasonable people will generally agree that this guideline should be 
followedd when deciding hard cases. They will , however, not agree to the 
outcome:: different people, applying this guideline, will select a different answer 
fromfrom the set of defensible options. 

3.22 How to characterize decisions in hard cases: Dworkin' s 'one right 
answerr  thesis' versus the 'no right answer  thesis9 

Wee have just established how a judge is supposed to select an answer in hard 
casess within the model of principles: he should opt for the answer which in his 
vieww is morally best. In these cases, the outcome cannot be demonstrated to be 
correctt in the sense that reasonable people, who are familiar with the law and 
whoo apply the ground rules of the model of principles, will concur that this is the 
answerr that should be selected. Now the following question must be considered: 
howw should we characterize the decision the judge takes in these hard cases - the 

certainn minimum threshold of fit  (which threshold may be set differently by 
differentt judges) are eligible. This means that one may choose an interpretation 
withh somewhat lesser fit  if, in the decision-maker's opinion, it is morally better 
thann an interpretation which fits better. See: Dworkin, Law's Empire Empire on p. 255. 
Inn this study's description of the model of principles, the latter view is adopted. 

122 Dworkin, Law's Empire, on p. 256. 
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onee right answer to the question of law, or a (reasoned) choice? This may seem 
likee a rather odd question, but Dworkin has spent a lot of effort putting this on 
thee agenda as a matter which deserves serious consideration. 

Ass regards this issue, Dworkin defends the one right answer thesis, 
whichh claims that these hard cases within the model of principles generally do 
havee a right answer.13 The judge, who selects from among the defensible 
answerss the one which in his view is the best from the point of view of his moral 
convictions,, has identified the one right answer to the question of law, even 
thoughh his answer may be controversial. With this, Dworkin opposes the no 
rightright answer thesis which claims that in hard cases, where reasonable arguments 
cann be made in support of several different answers, there is no right answer; 
instead,, there are only various defensible answers. Dworkin points out that the 
mostt influential argument in support of the no right answer thesis is the so-called 
demonstrabilitydemonstrability thesis, which he describes as follows: 

"Thiss thesis states that if a proposition cannot be demonstrated to be true, 
afterr all the hard facts that might be relevant to its truth are either known 
orr stipulated, then it cannot be true. By "hard facts" I mean physical facts 
andd facts about behavior (including the thoughts and attitudes) of people. 
Byy "demonstrated" I mean backed by arguments such that anyone who 
understoodd the language in which the proposition is formed must assent 
too its truth or stand convicted of irrationality."14 

Dworkinn rejects this demonstrability thesis. He argues that the fact that there are 
noo compelling arguments for a particular proposition, such that reasonable 
peoplee wouldd have to be convinced of its truth, does not imply that it cannot be 
true.. Also in hard cases, there is a right answer, even though it may be 
controversiall  which one it is. 

Itt is not too hard to see the attractiveness of the one right answer thesis in 
thee area of law, and specifically with regard to judicial decisions. A judge will 
generallyy feel pressure to present his decision as the one right answer. He is not 
likelyy to add to his opinion 'I might as well have selected another answer from 
thee defensible ones', or 'I know that other judges would have decided 
differently,, but this is the decision which I personally believe is the best'. This 

133 Some of Dworkin's main essays in which he argues for the one right answer 
thesiss are: A Matter of Principle, pp. 119-145 (the chapter entitled 'Is there really 
noo right answer in hard cases?'), Taking Rights Seriously, pp. 279-290 (the 
chapterr entitled 'Can Rights be Controversial?'), and Objectivity and Truth: 
YouYou 'd Better Believe It, in: Philosophy and Public Affairs, vol. 25, 1996, pp. 87-
139. . 

144 Dworkin, A Matter of Principle, on p. 137. 
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saidd however, it should be pointed out that Dworkin does not merely claim to 
describee how judges typically will tend to present their decisions, or how they 
maybee even genuinely experience what they are doing. His claim implies that 
theree really is one right answer in hard cases. 

Dworkin'ss one right answer thesis has raised a storm in the world of 
legall  philosophers and legal theorists.15 In order to evaluate the content of this 
thesis,, Dworkin's arguments and the objections made against it would have to be 
analyzedd in more detail. This will , however, not be undertaken in this study. The 
reasonn is that, practically speaking, the importance of this discussion is rather 
limited.166 From a practical point of view, demonstrability is of more importance 
thann Dworkin makes it seem. As long as it cannot convincingly be demonstrated 
whatt the right answer is, the notion of the one right answer is simply an 
unfulfilledd promise.17 18 Demonstrability is of particular importance in the area 
off  judicial reasoning, where the answers given to legal questions have an 
importantt impact on people's lives. The idea that a different judge might have 
decidedd one's case differently is hard to accept. This is why I do not investigate 
thee merits of the one right answer thesis, but rather attempt to contribute to 

155 For opposition to the one right answer thesis see for example: H.L.A. Hart's 
essayy 'American Jurisprudence through English Eyes: The Nightmare and the 
Noblee Dream', in: H.L.A. Hart, Essays in Jurisprudence and Philosophy, 
Clarendonn Press, Oxford, 1983, see particularly on pp. 137-140; John Finnis, On 
ReasonReason and Authority in Law's Empire, Law and Philosophy, vol. 6, 1987, pp. 
357-380,, on pp.371-376; Kent Greenawalt, Discretion and Judicial Decision: 
TheThe Elusive Quest for the Fetters that Bind Judges, Columbia Law Review, vol. 
75,, 1975, pp. 359-399; C.W. Maris, Eenhoorns, heksen en Dworkin: een reactie, 
Arss Aequi, vol. 40,1991, pp. 642-649. 

166 This is not to say that from a practical perspective nothing could be gained from 
adoptingg the one right answer thesis. The adoption of the idea that there must be 
onee right answer in hard cases may have a positive effect: it may induce the 
decision-makerr to try harder and stretch further in attempting to find a good reason 
forr his decision. In this sense, the idea that one right answer exists in hard cases 
resembless the notion of an 'ideal'; this notion will be discussed in the next chapter. 
Ass will be seen, ideals are mostly not fully realizable, but one of their useful 
functionss is that by adopting them, one achieves better results than if one were to 
adoptt aims mat are stated in realistic terms - see chapter 3, on p. 102. 

177 I therefore agree with Kent Greenawalt's statement that: "Discretion exists so 
longg as no practical procedure exists for determining if a result is correct, 
informedd lawyers disagree about the proper result, and a judge's decision either 
wayy will not widely be considered a failure to perform his judicial 
responsibilies.",, Greenawalt, Discretion and Judicial Decision, on p. 386. 

111 It should be noted that the position adopted here does not automatically imply 
acceptancee of the demonstrability thesis: it does not mean that the view is 
acceptedd that propositions can only be true if they can be demonstrated to be true. 
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enhancingg the model of principles as far as demonstrability is concerned. In 
doingg so, I focus on an important problem that arises within the model of 
principles:: the problem of conflicting principles. 

4.. A threat to the model of principles: conflicting principles 

4.11 The problem of conflicting principles 

Wee have just established that hard cases are problematic as in these cases it 
cannott convincingly be demonstrated what the one correct answer is to the 
questionn of law. Various different forms in which hard cases can present 
themselvess in the context of the model of principles have briefly been 
considered.. Now I will focus on one of these types: cases in which conflicting 
principless pertain. 

Itt is claimed that, when one analyzes an issue in light of the principles 
thatt apply to it, it is not unlikely that conflicting principles will appear to apply.19 

Forr example, 'freedom of contract' may conflict with 'protection of the 
economicallyy weaker contract party', 'economic growth' with 'a clean 
environment',, 'freedom of speech' with 'protection of privacy', and 
'efficiencyy of the prosecution' with 'protection of a person's physical 
integrity'.. Obviously, it is impossible to measure exactly in how many of the 
totall  number of cases that arise, conflicting principles actually present 
themselves.. However, a very significant indicator that there is substance to the 
claimm that in quite a few cases principles conflict is the fact that Dworkin 
himself,, the major proponent of the model of principles, contends that 
principless will typically present themselves in constellations of conflict. 
Dworkin'ss position with regard to this issue will be analyzed in more detail in 
thee next chapter20; for now it suffices to know that his position supports the 
notionn that the phenomenon of dueling principles is quite common. 

199 For example, Bayles notes: "Sometimes, though rarely, only one principle need 
bee appealed to - all others are irrelevant. Usually several conflicting principles 
aree relevant.", Michael D. Bayles, Mid-level Principles and Justification, in: J. 
Rolandd Pennock and John W. Chapman (eds), "Justification" (NOMOS 
XXVIII) ,, New York University Press, New York, 1986, pp. 49-67, on p. 59. See 
alsoo Joseph Raz who remarks that "[I] t is natural to find reflected in the law 
conflictingg values, goals, and aims", J. Raz„  'Ethics in the Public Domain; 
Essayss in the Morality of Law and Politics', on p. 315. See also Scholten, 
Rechtsbeginselen,Rechtsbeginselen, on p. 274. 

200 See chapter 3, section 3.2, pp. 81-82. 
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Thee problem posed by conflicting principles is how they can provide 
guidancee to the decision-maker. How can two principles which pull in two 
oppositee directions tell a judge what to do? How can for  example the principl e 
freedomm of speech, which pulls in the direction of allowing publication of a 
newspaperr  article, and the opposing principl e of the protection of privacy, 
whichh pulls in the direction of prohibitin g it, indicate which decision a judge 
shouldd take? Knowing which dueling principles apply to an issue may help us 
inn the sense that we know in which terms to think about the issue: moving to 
thee level of principles can tell us what is really at stake at a deep level. But 
howw can conflicting principles provide compelling arguments for  a solution, 
orr  at least for  rejecting some of the options for  solving the case? 

Lett  us consider  one example in more detail, one that will also be used 
forr  analytical purposes later  on in this chapter. This example takes the events and 
thee legal question of the so-called McLoughlin case and part of Dworkin' s 
analysiss of it as starting point.21 The facts of the case were as follows. Mrs. 
McLoughlin' ss husband and four  children were injured in an automobile accident 
inn England. She heard about the accident at home from a neighbour  several 
hourss after  the fact. She went immediately to the hospital and there she learned 
thatt  one of her  children was dead and that her  husband and the other  children 
weree in serious condition. Mrs. McLoughlin suffered nervous shock. She later 
suedd the driver, whose negligence had caused the accident, and demanded 
monetaryy compensation for  the emotional injurie s she sustained. The 
compensationn she demanded was quite substantial and would ruin the negligent 
driverr  financially if he were to be held liable. 

Theree is no doubt that Mrs. McLoughlin indeed suffered harm, but the 
legall  question is whether  the law allows her  to receive compensation for  her 
emotionall  injuries. There were several court decisions awarding compensation to 
peoplee who had suffered emotional harm as a result of seeing serious injur y to a 
closee relative. However, in all these cases the plaintif f had either  been at the 
scenee of the accident or  had arrived within minutes, which was not the case with 
Mrs.. McLoughlin. At the most immediate level, the legal question is whether  or 
nott  Mrs. McLoughlin has a right  to compensation for  the emotional damage she 
suffered.. Raising it to a more general level, the issue is: what is the law on 
compensationn for  emotional injurie s in the case of accident, how should the 
damagee (after  it has been translated into monetary terms) be apportioned 
betweenn the person who caused the accident and the person who was 

211 McLoughlin v. O'Brian [1983] 1 AC. 410, reversing [1981] Q.B. 599, described 
inn Dworkin, Law's Empire, on p. 24 and pp. 240-250. I will follow neither  the 
casee itself nor  Dworkin' s analysis of it exactly in all respects. I use the case as 
materiall  to demonstrate the problem of conflicting principles within the 
analyticall  framework employed in this study. 
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emotionallyy harmed by it? When moving to an even more general level, the 
questionn becomes: which principles underlying the law apply and what do they 
havee to say about the issue? 

Whenn analyzing the case in terms of the general principles underlying 
thee law, two principles appear  to apply.22 The first  is a principl e which Dworkin 
callss 'the principl e of collective sympathy'. It implies that the state should try to 
protectt  people from being ruined by accidents even when the accident is their 
ownn fault. As Dworkin points out, this principl e is apparent in for  example 
regulativee safety programs of different sorts, in workmen's compensation 
statutess and in state-subsidized schemes of insurance for  risks to property and 
personss not adequately covered in the private insurance market. A second 
principl ee applies, which Dworkin refers to as 'the principl e of responsibility'. 
Thiss principl e states that the costs of accidents should be divided among the 
privatee actors involved in such a way that accidental loss should be borne by the 
personn at fault and not by the innocent victim. This principl e is most apparent in 
considerablee parts of negligence law. 

Inn the case at hand - an accident case where the negligent driver  would 
bee ruined if he were held liable for  the damage he caused - the two principles 
pulll  in opposite directions. The principl e of collective sympathy pulls in the 
directionn of protecting the driver  from being financially ruined. The second 
principle,, which implies that if either  of the two persons involved is to suffer  it 
mustt  be the actor  at fault, pulls in the opposite direction of obligating the 
negligentt  driver  to fully compensate Mrs. McLoughlin. In other  words, when the 
issuee is considered in light of the applicable legal principles, two dueling 
principless appear  to apply, and the legal question translates into the question how 
thee conflict among these two principles should be resolved for  the type of case at 
hand. . 

Descendingg to the more concrete level of rules, at first  sight several rules 
wouldd qualify as possible ways to resolve the conflict between the principl e of 
responsibilityy and the principl e of collective sympathy. They each give a 
differentt  answer  to the question what the law is regarding compensation for 
emotionall  injurie s in the case of accident, and more specifically, how the 
damagee should be apportioned between the person who caused the accident and 
thee person who was harmed by it. Let us suppose the following short list is 
made: : 

1.. people have a right to compensation for  any injury , emotional or 
physical,, that is the direct consequence of careless conduct, no matter 
howw unlikely or  unforeseeable it is that that conduct would result in that 
injury ; ; 

Forr these principles, see Dworkin, Law's Empire, on p. 269. 
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2.. people have a right  to compensation for  emotional or  physical injur y that 
iss the consequence of careless conduct, but only if that injur y was 
reasonablyy foreseeable by the person who acted carelessly; 

3.. people have a right to compensation for  emotional or  physical injur y that 
iss reasonably foreseeable, but not in circumstances when recognizing 
suchh a right  would impose financial burdens on people who have been 
carelesss that are out of proportion to their  moral fault; 

4.. no one has a right  to compensation for  emotional injury , but only for 
physicall  injury . 

Inn rule 1, the principl e of collective sympathy is given no influence while the 
principl ee of responsibility is fully implemented: the negligent actor  would have 
too fully compensate the person harmed, no matter  how large the amount of 
damagee and no matter  how unforeseeable that his conduct would result in that 
injury .. In rule 2, the principl e of responsibility is implemented, though not fully; 
itss effect is moderated to some degree by the principl e of collective sympathy, as 
compensationn is limited to injur y that is reasonably foreseeable. In rule 3, the 
principl ee of collective sympathy is given more weight relative to the principl e of 
responsibilityy than in rule 2: another  condition is added implying that 
compensationn is not given in disproportion to people's moral fault. Rule 4 finds 
itselff  on the opposite side of the scale from rule 1 as far  as emotional injur y is 
concerned::  it fully implements the principl e of collective sympathy, and none of 
thee principl e of responsibility. 

Oncee we know which rule should be selected, we would know which 
decisionn to take in the McLoughlin case. Rule 1 would imply that Mrs. 
McLoughlinn would receive full compensation for  the monetary equivalent of the 
emotionall  damage she suffered. Rule 2 would also mean that she would be fully 
compensated,, as it is reasonably foreseeable that someone would suffer 
significantlyy as a result of the death and injur y of her  children and husband. Rule 
33 would imply that McLoughlin would be compensated though possibly not to 
thee full amount of the damage suffered. According to rule 4, McLoughlin would 
nott  obtain any compensation. 

Heree we see the problem that arises in cases of conflicting principles at 
work::  how can the principl e of responsibility and the principl e of collective 
sympathy,, each pulling in opposite directions, provide guidance to a decision-
maker?? How can seeing the issue in the McLoughlin case in light of these 
generall  principles be of any help? The principles may be useful in that they 
restatee the issue at hand in more general terms, so that we can see what in 
essence,, at a deep level, is at stake. But in practical terms, how can the 
principless contribute to the actual solution of the case? 
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4.22 Two views of the nature of the problem 

Att this point, we need to explore two different views with regard to the nature of 
thee problem of conflicting principles. The issue in contention is not so much how 
frequentlyy conflicting principles present themselves, but rather what this conflict 
generallyy signifies. In essence, the two views have a different conception of 
whenn principles are compatible and incompatible. Principles are compatible if 
theyy can live together within one and the same theory of political morality (in the 
terminologyy of this study: the same principle-based theory), and they are 
incompatiblee when they cannot belong to one and the same theory. Members of 
thee Critical Legal Studies movement see incompatible principles where Dworkin 
seess compatibility. These different perceptions about the compatibility of 
principless translate into a different interpretation of the problem of conflicting 
principles. . 

4.2.11 The Critica l Legal Studies movement's view 

Thee Critical Legal Studies (CLS) movement originated in the United States in 
thee 1970s. It resumed some of the basic themes of the legal realists of the 1930s, 
particularlyy the notion that the law is highly indeterminate and that judges, 
insteadd of applying pre-existing law, make subjective choices in deciding 
questionss of law. Characteristic of the CLS movement is that they think of the 
laww in terms of grand themes, that is, in terms of general principles or ideologies. 
Theyy perceive of the law as being based on incompatible ideologies or 
principles,, which have been implemented in an unsystematic, haphazard way. 
Thee law is compared to a patchwork quilt: the more concrete norms (that is, 
ruless and decisions for particular cases) belonging to the positive law are an 
expressionn of incompatible principles that have been applied in a random 
manner.. The Dworkinian idea that the law can and should be understood and 
constructedd as a coherent whole is rejected. One of the leading figures of the 
CLSS movement is Duncan Kennedy. His article 'Substance and Form in 
Privatee Law Adjudication' typifies the work of the movement.23 It is 
worthwhile,, in the context of our problem, to briefly consider some of the 
mainn points made in this article. 

Kennedyy argues that the debates about the content of American law, 
andd specifically American private law, can ultimately be reduced to two 
differentt rhetorical modes: individualism and altruism. That is, the concrete 
argumentss used by lawyers and judges in the realm of private law can in the 

Duncann Kennedy, Form and Substance in Private Law Adjudication, Harvard 
Laww Review, vol. 89, 1976, pp. 1685-1778. 
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endd be understood as representing one of these two general principles, which 
eachh represent different moral positions.24 The essence of individualism, as 
describedd by Kennedy, is the making of a sharp distinction between one's own 
interestt  and the interests of others, combined with the belief that a preference 
inn conduct for  one's own interest is legitimate, but that one should be willin g 
too respect the rules that make it possible to coexist with others similarly self-
interested.. Individualism is associated with self-reliance. It implies that one 
hass to accept that others will neither  share their  gains with you nor  will help 
youu carry your  losses.25 The opposing moral position, altruism, is 
fundamentallyy different. It is based on the notion that one ought not to indulge 
inn a sharp preference for  one's own interest over  the interests of others. 
Altruis mm involves making sacrifices, sharing and being merciful.26 

Individualismm and altruism are not only used as arguments in the 
debatess about the content of private law, they have also both actually been 
implementedd in the positive law. Individualism is the dominant moral position 
inn private law. It is the main building block underlying the design of property 
law,, law of contract and tort law. Altruis m is less dominant, but it certainly 
hass a firm  foothold in the law. It has for  example been realized in regulation 
off  workmen's compensation, social security, products liability , labor  law, 
consumerr  protection and securities regulation.27 

Bothh individualism and altruism are potentially relevant to virtuall y all 
issuess that arise in the area of private law, and can be brought in as relevant 
argumentss when dealing with a question of law. They will typically present 
themselvess as conflicting arguments: for  every argument derived from the 
principl ee of individualism, a counter-argument can be made based on the 
principl ee of altruism.28 These conflicting impulses are an expression of a 
fundamentall  dichotomy at a deep level, in that they each represent two 
opposedd visions of how society should be arranged. This dichotomy is not 
onlyy external, meaning that different people will be differently inclined in 
theirr  support for  either  one of the two positions. It is also internal: also within 
ourselvess we are divided between these two visions. As Kennedy puts it: 

"Th ee opposed rhetorical modes lawyers use reflect a deeper  level of 
contradiction.. At this deeper  level, we are divided, among ourselves 
andd also within ourselves, between irreconcilable visions of humanity 

244 Ibid, on p. 1685 and p. 1713. 
255 Ibid, on pp. 1713-1715. 
266 Ibid, on p. 1717. 
277 Ibid, on p. 1715 and pp. 1732-1733. 
288 Ibid, on p. 1717 and p. 1737. 
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andd society, and between radically different aspirations for our 
commonn future."29 

Ass Kennedy points out, there are few participants in modern legal culture who 
avoidd the sense of believing in both altruism and individualism 
simultaneously.300 Therefore, nowadays it is generally not the case that the 
choicee between individualism and altruism is a matter of an all-or-nothing 
commitmentt to a complete system. For one and the same person to reject 
applicationn of one of these principles in some cases while accepting it in 
others,, is not in itself a sign of error. 

Havingg established that most people (and also the legal system) do not 
fullyy adopt either one of the two positions in all its consequences, and that this 
iss not a sign of error, Kennedy goes on to argue that there is something highly 
problematicc about this. Altruism and individualism are in his view two 
contradictory,, irreconcilable positions. They are contradictory in the following 
sense: : 

"Thee meaning of contradiction ... is that there is no metasystem that 
would,, if only we could find it, key us into one mode or the other as 
circumstancess "required"."31 

Noo standards can be identified that can provide guidance as to how to resolve the 
conflictt between the two principles in the various circumstances. The decision 
onee takes is ultimately a matter of subjective preference and different people 
mayy decide differently. As Kennedy points out, it is not always the case that 
peoplee will in practice disagree as to how the conflict should be resolved. But, 
evenn in these instances where people concur on how to resolve the conflict 
betweenn individualism and altruism, the difficulty is that there are no available 
meta-principless to explain just what it is about these particular situations that 
makee them ripe for resolution.32 

Whenn translating Kennedy's analysis of American private law into the 
terminologyy of this study, his argument would go something like this. Private 
laww is generally organized around two incompatible principle-based theories. 
Thee first consists of the master principle of individualism, as well as the more 
concretee principles, the rules and the decisions for particular cases that flow from 
thiss master principle. The second theory consists of the master principle of 
altruism,, and the more concrete principles, the rules and the particular decisions 

299 Ibid, on p. 1685. 
300 Ibid, on p. 1776 and p. 1723. 
311 Ibid, on p. 1775. 
322 Ibid, on p. 1724. 
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thatt flow from it. Principles such as of freedom of contract and the principle of 
responsibilityy (implying that accidental loss should be bome by the person at 
fault)) are justifiable under the master principle of individualism. The principle of 
protectionn of the economically weaker contract party and the principle of 
collectivee sympathy (implying that the state should try to protect people from 
beingg ruined by accident even if the accident is their own fault) belong to the 
principle-basedd theory dominated by the principle of altruism. It should be noted 
thatt some rules or particular decisions may have to be split up between the two 
theories.. Let us assume that the following provision has actually been 
implementedd in the positive law: people have a right to compensation for 
emotionall  or physical injury that is the consequence of careless conduct, but only 
iff  that injury was reasonably foreseeable by the person who acted carelessly. As 
wass seen before33, the two principles 'responsibility' and 'collective sympathy' 
havee been implemented in this provision: the fact that compensation is allowed 
realizess the principle of responsibility, but the limitation to damage that was 
reasonablyy foreseeable implements some of the principle of collective sympathy. 
Differentt parts of this provision belong to two different principle-based theories. 

Thoughh individualism has been implemented in larger portions of the 
positivee law than altruism, both theories are firmly embedded in the positive law. 
Thiss means that neither of the theories can be dismissed as a relatively marginal 
mistakee from the point of view of some dominant theory. Since no standards are 
availablee indicating how in the various circumstances the conflict should be 
resolved,, the law is necessarily an unsystematic patchwork quilt, in which both 
theoriess have been implemented in a random manner. Given that the positive law 
iss unsystematic in this way, it can provide no clues on how to resolve the many 
legall  questions where arguments derived from the individualist principle-based 
theoryy and from the altruist principle-based theory can be invoked and pull in 
differentt directions. All that remains is subjective choice by the decision-maker. 
Inn many instances different people will decide differently and none of them can 
providee a compelling argument that his choice is legally the correct one. The 
conflictt between the two master principles of individualism and altruism, and 
betweenn the more concrete principles that flow from them, takes the form of the 
patchworkpatchwork problem, the positive law can generally only be reconstructed in 
termss of incompatible theories that have been implemented in a random manner, 
andd consequently, no guidance can be obtained from these theories in the many 
casess in which they can both be invoked to argue for different answers to a legal 
question. . 

Kennedy'ss analysis of the area of private law, and the patchwork 
problemm that affects it, can be visualized by means of the following figure 

Seee earlier in this chapter on p. 61. 
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(figuree 1). This figure represents the interpretive stage within the model of 
principles,, that is, the stage in which the principle-based theory or theories 
presupposedd by the positive law are identified.35 

figuree 1 
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Thee figure expresses the view that the two organizing master principles in 
termss of which the private law can be justified - altruism and individualism -
cannott coexist within one and the same principle-based theory: they belong to 
twoo contradictory, irreconcilable moral theories. This means that instead of 
havingg one principle-based theory which fits all or most of the law, there are 
twoo incompatible theories which each fit a significant part of it. The area of 
overlapp of the two theories allows for the fact that there may be elements of the 
positivee law that are justifiable in terms of both theories; this would be the case 
iff  one and the same rule could be derived both from individualism and 

Thee following figure is based on a figure used by Lewis D. Sargentich of 
Harvardd Law School in his course 'Legal Ideals'. 
Forr a more extensive description of the interpretive stage, see chapter 1, on pp. 
11-17. . 
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altruism.. Since both theories each have a significant foothold in the positive 
law,, both altruistic arguments and individualistic arguments can be invoked to 
answerr a legal question in the area of private law; these arguments will in most 
casess pull in opposite directions. 

Lett us see what the problem in the McLoughlin case looks like from the 
pointt of view of this CLS analysis. The two principles that apply to this case, the 
principlee of responsibility (the costs of accidents should be borne by the person 
att fault and not by the innocent victim) and the principle of collective sympathy 
(thee state should protect people from being ruined by accident, even when the 
accidentt is their own fault), belong to two incompatible principle-based theories: 
thee individualist and the altruist theory respectively. We assumed four rules were 
short-listedd as possible ways to resolve the conflict between the two conflicting 
theoriess - two of them fully implementing either one of the two principles for 
casess of emotional injury, two of them implementing each of the principles to a 
certainn degree.37 The CLS approach to the matter would imply that there are no 
guideliness regulating how the conflicting theories are to be implemented in the 
variouss circumstances. There are therefore no compelling arguments for 
selectingg one of the rules or for ruling out any of them. If the CLS view of the 
laww is indeed correct, then all four rules would be defensible within the model of 
principles.. Hence, the selection of a rule from among the four candidate rules, 
andd therefore the outcome of the case, will depend on the political views of the 
judge. . 

4.2.22 The Dworkinian view 

Dworkinn takes a different view of the problem of conflicting principles from 
memberss of the CLS movement. With regard to the two principles involved in 
thee McLoughlin case, the principle of collective sympathy and the principle of 
responsibilityy (which are in turn reducible to the more general principles of 
altruismm and individualism respectively), he remarks the following: 

".... it would be a serious misunderstanding of the logic of principle to 
considerr them contradictory. There is no incoherence in recognizing both 

Ann example would be the tax rule allowing people to deduct gifts to charities. This 
rulee obviously has an altruistic element in that it serves as an impetus for people to 
givee donations to charitable institutions. On the other hand, this rule can be seen to 
servee an individualistic aim as well: it allows people to soothe their conscience as it 
weree in a financially attractive way. 

377 For a more precise description, see earlier in this chapter on p. 61. 
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ass principles; on the contrary, any moral vision would be defective if it 
whollyy disowned either impulse."38 

Accordingg to Dworkin, sets of principles (such as: 'individualism' and 
'altruism';; 'freedom of contract' and 'protection of the weaker contract party'; 
'responsibility'' and 'collective sympathy') that according to the CLS view 
belongg in two separate, incompatible principle-based theories, can live together 
inn one and the same theory. Conflict among them should not be qualified as 
contradiction,, but rather as competition between two principles that belong to 
onee and the same theory of political morality.39 

Byy this interpretation of matters, Dworkin does away with the CLS 
movement'ss notion that the positive law should generally be perceived as an 
expressionn of irreconcilable principle-based theories. Dworkin would give the 
followingg contrasting view to Kennedy's analysis of the area of private law. The 
positivee law in this area would fit  into one principle-based theory that contains 
thee principles of altruism and individualism as well as the more concrete 
principless that flow from them. The positive legal rules and the decisions for 
particularr cases, which each resolve the conflict between altruism and 
individualismm for certain concrete fact situations, can all be accommodated in 
onee principle-based theory. 

Thee fact that all or almost all of the positive law would fit  into one 
principle-basedd theory seems like a big gain. However, it comes at a price: the 
problemm of conflicting principles appears to have been shifted elsewhere. Recall 
thatt this problem refers to the fact that it is unclear how dueling principles can 
guidee the decision-making process. This problem has not been solved merely by 
puttingg the conflicting principles within one and the same theory instead of in 
twoo separate ones. The problem of conflicting principles merely presents itself in 
aa different form: it reappears as what will be called the problem of the weak 
structurestructure of the principle-based theory. No compelling arguments have yet been 
identifiedd for selecting one specific option from the range of possible ways in 
whichh the conflict could have been resolved in a given fact situation. The 
absencee of compelling arguments results in a weak relationship between level of 
(competing)) principles on the one hand and the specific rules and particular 
decisionss that have been selected on the other. It remains unclear why these 
particularr options have been selected and not the alternative ones. 

Thee following figure (figure 2) visualizes the problem of the weak 
structuree of the principle-based theory: 

Dworkin,, Law's Empire, on p. 269. 
Forr Dworkin's description of the distinction between competition and 
contradiction,, see Law's Empire, on p. 241 and pp. 268-269. 
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figuree 2 
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Thee figure expresses the Dworkinian view that competing principles such as 
altruismm and individualism, and other sets of opposing principles that flow from 
thesee two master principles, can coexist in one principle-based theory. As a 
result,, the same area of the positive law that Kennedy would split up between 
twoo theories now fits into one principle-based theory. However, the problem of 
conflictingg principles reappears and is translated into a principle-based theory 
withh a weak structure. It appears that an 'unguided jump' has to be made from 
thee level of competing principles on the one hand to the level of rules and 
particularr decisions on the other. This is depicted by disconnecting the level of 
principless from the level of the rules and decisions for particular cases. 

Byy contrasting the two figures (figure 1 and figure 2), the difference 
betweenn the CLS movement's and Dworkin's interpretation of conflict between 
principless becomes clear. The CLS movement's view results in principle-based 
theoriess with a strong structure: there is an obvious, strong connection between 
thee master-principle and the more concrete principles on the one hand, and the 
ruless and decisions that are subsumed under these principles on the other. But at 
thee same time, the positive law appears to be divided between two incompatible 
theoriess that have been implemented in a haphazard manner. The diagnosis of 
conflictt between these theories as a contradiction between irreconcilable entities 
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iss based on the view that there is no standard, in the form of a meta-principle, 
thatt can provide guidance as to how the conflict between the theory of altruism 
andd individualism needs to be resolved. In case of conflicting principles, nothing 
butt subjective choice remains and, as a result, principles are lame ducks 
wheneverr they present themselves in constellations of conflict. 

Dworkin'ss view, on the other hand, does not automatically put the end of 
principles'' guiding capacity at the point of conflict between them. By allowing 
thee same principles that the CLS movement assigns to two incompatible theories 
too live together within one theory, the road is left open for the possibility for a 
rationall  resolution of conflict between principles.40 But, obviously, unless such 
standardss of rationality can indeed be identified, Dworkin will also be forced to 
admitt defeat here: principles would also be lame ducks whenever they conflict, 
justt as much as they are in the CLS movement's view. The Dworkinian view 
wouldd then merely present the problem posed by conflicting principles in a 
differentt manner than the members of the CLS movement - namely as the 
problemm of the weak structure of the principle-based theory rather than as the 
patchworkk problem. 

4.33 The beginning of an answer: Dworkin' s notion of integrity in the 
contextt  of conflicting principles 

Dworkinn provides the beginning of an answer to the question whether there are 
indeedd standards that can guide the implementation of conflicting principles. His 
notionn of integrity, described briefly in the previous chapter,41 implies that 
principless should be applied in a consistent manner so that cases that are alike 
fromfrom the point of view of the law's principles are treated alike. In cases of 
conflictingg principles this means that in like cases, the conflict between 
principless should be resolved in the same manner. 

Considerr how this idea of principled consistency would work in the 
McLoughlinn case42, where the legal principles of responsibility (accidental loss 
shouldd be borne by the person at fault) and of collective sympathy (the state 

Davidd Lyons takes the same position as Dworkin as regards this issue: "Critical 
scholarss are mistaken if they assume that conflicting principles must necessarily 
bee contradictories we have no reason to assume that conflicts between 
obligationss (or principles generally) necessarily resist rational resolution. Nor 
needd we assume that their resolution requires recourse to "meta-principles". 
Davidd Lyons, Moral Aspects of Legal Theory; Essays on Law, Justice, and 
PoliticalPolitical Responsibility, Cambridge University Press, Cambridge, 1993, on p. 
216. . 

411 See chapter 1, section 2.3, pp.22-23. 
422 Described before on pp. 59-61. 
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shouldd try to protect people from being ruined by accidents even if the accident 
iss their  own fault), compete. Recall the four  rules, each containing different ways 
off  weighing these competing principles, which were taken as possible candidates 
ass answers to the legal question: 

1.. people have a right  to compensation for  any injury , emotional or 
physical,, that is the direct consequence of careless conduct, no matter 
howw unlikely or  unforeseeable it is that that conduct would result in that 
injury ; ; 

2.. people have a right  to compensation for  emotional or  physical injur y that 
iss the consequence of careless conduct, but only if that injur y was 
reasonablyy foreseeable by the person who acted carelessly; 

3.. people have a right  to compensation for  emotional or  physical injur y that 
iss reasonably foreseeable, but not in circumstances when recognizing 
suchh a right  would impose financial burdens on people who have been 
carelesss that are out of proportion to their  moral fault; 

4.. no one has a right  to compensation for  emotional injury , but only for 
physicall  injury . 
Lett  us make certain assumptions about the existing positive law, so that 

itt  can be demonstrated how the requirement of principled consistency can guide 
too a single correct answer. Suppose there are a number  of court decisions (as in 
factt  there were in the McLoughlin case) awarding compensation to people who 
hadd suffered emotional injur y on seeing serious injur y to a close relative. These 
casess were not exactly the same as the McLoughlin case, as these people either 
hadd been at the scene of the accident or  had arrived within minutes. However, 
thee fact that the positive law has awarded compensation for  emotional damage in 
casess of accidents means that rule 4 should be eliminated. The way this rule 
resolvess the competition between the applicable principles (fully implementing 
thee principl e of collective sympathy for  all cases of emotional injur y and 
realizingg none of the principl e of responsibility) does not fit  the positive law. 
Assumee that these court decisions contain no clues as to whether  compensation 
shouldd be limited to reasonably foreseeable injury , and whether  compensation 
shouldd be denied to the extent that it would be disproportionate to the negligent 
actor'ss moral fault. This means that rules 1, 2 and 3 pass the initia l test: they are 
nott  ruled out by the positive law immediately in point. 

Nextt  we should broaden the scope of inquir y and consider  the positive 
laww beyond the most immediately relevant area. More specifically, we should 
identifyy similar  cases involving the same two principles of responsibility and 
collectivee sympathy. Suppose the positive law contains decisions that provide 
compensationn for  physical injur y caused by careless drivin g only if the injur y 
wass reasonably foreseeable. That would eliminate rule 1, unless some principled 
reasonn can be found that can justify why the conditions for  compensation should 
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bee more restrictive for physical injury than for emotional injury, which is very 
unlikely.. Now that rule 1 is ruled out, we are left with rule 2 and 3. 

Wee should continue by taking an even broader look at the positive law, 
expandingg out to areas even further removed from the immediate issue to be 
decided.. Consider cases involving economic rather than physical and emotional 
injury,, such as those in which professional advisors, such as accountants, are 
suedd for damages others have suffered as a result of their negligence. Suppose 
thatt in this area extended liability has clearly been recognized, implying that 
damagee is fully compensated even if it imposes financial burdens on the 
negligentt actor that are out of proportion to his moral fault. Assuming there is no 
relevantt reason for distinguishing between economic damage caused by 
negligentt behavior of professional advisors and emotional damage caused by the 
negligencee of the drivers of vehicles43, this rules out rule 3. It leaves 2 as the rule 
thatt should be selected. This rule expresses what the law is with respect to the 
legall  question figuring in the McLoughHn case: it is the way in which the 
conflictt between the principle of responsibility and the principle of collective 
sympathyy is to be resolved. Given that it is reasonably foreseeable that a person 
wouldd suffer significantly as a result of the death and injury of her husband and 
children,, this rule implies that legally McLoughlin is to receive full 
compensationn for the emotional damages she sustained. 

Inn this example, the mechanism which drives Dworkin's notion of law 
ass integrity can be seen at work in a case in which dueling principles apply. 
Thee prescription that cases that are alike in light of the law's principles should 
bee treated alike - meaning that the conflict between the applicable principles 
needss to be resolved in the same manner - ultimately results in one correct 
answerr to the legal question. Here, a case where competing principles apply, 
inn the end turns out to be a clear case: given the standard of principled 
consistency,, there appear to be compelling arguments for a single answer that 
reasonablee people, applying the model of principles, would have to agree to. 

Obviously,, whether this mechanism of principled consistency can 
guidee all the way to one correct answer depends on whether the existing 
positivee law has resolved the conflict between the two principles in a 
consistentt manner. This may not always be the case. In elaborating the 
McLoughlinn case, Dworkin actually assumes a different scenario which 
illustratess this.44 At the point where we are left with two options, rule 2 and 
rulee 3, Dworkin asks us to imagine that the decision-maker, when he expands 

AA relevant difference would for example exist if professional advisors were to 
havee the possibility of insuring themselves for economic damage caused by their 
negligencee while drivers of vehicles could not insure themselves for emotional 
damagee caused by their negligent behavior. 

444 Dworkin, Law's Empire, on p. 248. 
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hiss survey to economic damage, finds a mixed pattern: the positive law 
permitss extended liabilit y for  some professions but not for  those of others. The 
questionn of fit can play no more role. Both rules 2 and 3 are defensible, and 
wee are faced with a hard case within the model of principles: reasonable 
argumentss can be made in support of each of these rules. Dworkin' s judge 
Herculess then continues to reason according to the method that is used to 
resolvee hard cases within the model of principles: he selects the answer  which 
accordingg to his views of political morality is best. He decides that, all things 
considered,, the best interpretation is rule 2, allowing compensation for  all 
emotionall  injur y that has been caused by careless drivin g and that is 
foreseeablee by a reasonably thoughtful motorist. However, as Dworkin points 
out,, Hercules has, in reaching that conclusion, relied on his own opinion. 
Otherr  judges may decide that the other  rule, rule 3, is better.45 The latter  part 
off  the reasoning process, which leads to the selection of one of the two 
defensiblee rules, does not use a standard of the type that we are looking for  in 
thiss study - a standard that can provide compelling arguments for  one correct 
solutionn or  for  rulin g out some solutions, so that reasonable people will have 
too agree. 

6.. Concluding remarks 

Thiss chapter  introduced the notion of'hard cases within the model of principles'. 
Inn these cases, people reasoning within the model are not able to supply 
compellingg arguments in support of a single answer  to the question of law. 
Instead,, various defensible answers remain. In such cases, judges should select 
thee option they sincerely believe to be the best. As a result of the fact that their 
viewss on political morality vary, different judges will select a different answer 
fromfrom  the set of defensible options. It was argued that this is not a satisfactory 
statee of affairs: legal decisions have an important impact on people's lives, and 
thee idea that different judges may decide the same case differently is difficul t to 
accept.. This is why it is of importance to identify and develop mechanisms and 
standardss that can provide compelling arguments for  either  selecting one answer 
too the legal question or  for  at least ruling out some of the possible options. 
Thoughh it would be unrealistic to expect that hard cases could be completely 
eliminated,, we can try to expand the area where reasonable people would have to 
agree,, thus reducing the area of judicial discretion as far  as possible. In this 
study,, an attempt is made to contribute to this enterprise with respect to one 
modell  of legal reasoning: the model of principles. The area of study is focused 

455 Ibid, on p. 258. 
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specificallyy on a problem that seems to be an important source of indeterminacy 
withi nn this model, namely the problem of conflicting principles. 

Beforee directly tackling this problem and seeing to what extent standards 
cann be identified that are able to guide the implementation of conflicting 
principles,, some preliminar y work was done in this chapter. Specifically we 
examinedd how we should understand the problem of conflicting principles 
withi nn the framework of the model of principles. Two different perspectives 
weree described. The first  perspective, the CLS movement's view, tends to see 
conflictingg principles as instances of contradiction between irreconcilable 
positions.. Conflict cannot be resolved in a systematic fashion and hence 
resolutionss of these conflicts are necessarily dependent on personal preference. 
ThisThis is why the CLS movement generally puts conflicting principles in different 
principle-basedd theories and considers the positive law essentially as a 
patchworkk quilt in which conflict is resolved in a random manner. The second 
perspectivee is Dworkin's . He does not dismiss of the possibility that conflict 
betweenn principles can be resolved in a systematic manner. Dworki n puts the 
principless that the CLS movement would assign to two different theories, 
togetherr  into one principle-based theory. The problem of conflicting principles 
thenn translates into the problem of the weak structure of the principle-based 
theory. . 

Givenn that Dworkin' s interpretation is quite plausible and given the task 
undertakenn in this study (the quest for  rationalit y in the implementation of 
conflictingg principles), Dworkin' s view wil l be adopted. We wil l attempt to 
improvee upon the weak structure of the principle-based theory by identifying 
standardss of rationalit y that can guide the implementation of competing 
principles.. In fact, as was described, Dworki n illustrates a standard that can 
providee such guidance. His notion of integrity , which implies that principles 
shouldd be applied in a consistent manner, offers a mechanism that can at times 
providee compelling arguments for  one specific answer  or  for  rulin g out some 
options.. The structure of the principle-based theory is strengthened by this 
requirement.. The relationship between the level of principles on the one hand 
andd the rules and decisions for  particular  cases on the other  has to comply with 
thee stipulation that cases that are alike from the point of view of the principles 
aree treated alike; the rules and decisions for  particular  cases should reflect this. 
Thoughh Dworkin makes a start, more can be done. Firstly , Dworkin' s idea that 
lik ee cases should be treated alike is not sufficiently developed. We need a more 
elaboratee analytical framework that wil l enable us to state in more precise terms 
whatt  makes cases alike in light of the law's principles, and what it means to treat 
themm alike. Also, principled consistency does not just encompass the prescription 
thatt  like cases should be treated alike; it also implies that cases that are unalike 
shouldd be treated in accordance with their  unalikeness. In addition, other 
standardss of rationalit y exist. Before continuing to identify and analyze these 
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standards,, we should take a closer  look at what kind of entities principles are. 
Thiss will be done in the next chapter. 
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