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Chapterr  3 

Takingg a closer  look at principles; 
Ann examination of Dworkin' s rule-principl e distinction 

1.. Introductio n 

Inn this chapter, a closer look will be taken at what kind of entities principles 
are.. The main characteristics of principles are brought out most clearly by 
contrastingg them with another type of general norm, namely rules. Rules are 
distinguishedd from principles in various ways.1 Essentially, I will follow 
Ronaldd Dworkin's distinction, which focuses on the idea that rules and 
principless differ in their mode of application. His distinction implies that a 
rulee functions in an all-or-nothing manner, so that a case that falls within its 
scopee needs to be decided as the rule indicates. A principle functions 
differently:: if a situation of fact falls within its scope, the decision which the 
principlee points to is not automatically implemented. In focusing on the 
differencee in the mode of operation, Dworkin rejects a criterion that is quite 
commonlyy used for distinguishing rules from principles, namely their level of 
generality.22 3 This criterion stipulates that rules are relatively specific whereas 
principless are more general.4 I follow the Dworkinian approach as it offers 
insightss into principles and rules which are quite useful in the context of the 
modell  of principles. 

Afterr briefly discussing the common structure of rules and principles 

Forr an overview of the ways in which rules have been distinguished from 
principles,, see for example R. Alexy, Zum Begrijf des Rechtsprinzips, 
Rechtstheorie,, Beiheft 1, 1979, pp. 59-87, on pp. 65-66. 

22 For Dworkin's rejection of the criterion of generality, see Dworkin, Taking 
RightsRights Seriously, on p. 78. 

33 The generality criterion is used for example by Joseph Raz, Legal Principles and 
thethe Limits of Law, The Yale Law Journal, vol. 81, 1972, pp. 823-854, on p. 838, 
andd Graham Hughes, Rules, Policy and Decision Making, The Yale Law Journal, 
vol.. 77, 1968, pp. 411-439, on p. 419. 
AA norm is more general, the wider the categories of behavior which are regulated 
byy them. For example, the norm 'one should never make false statements' is 
highlyy general whereas 'one should never make false statements to one's wife 
aboutt financial matters' is more specific. About the concept of generality versus 
specificity,, see for instance R.M. Hare, Freedom and Reason, Clarendon Press, 
Oxford,, 1963, on pp. 39-40. 
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inn section 2,1 will describe Dworkin's rule-principle distinction in section 3. 
Thoughh in essence Dworkin's views are sound, some adjustments will have to 
bee made to his account. Some relatively minor qualifications will be made 
withh regard to his notion of principles in section 4. In section 5, it is argued 
thatt the Dworkinian description of rules, though not incorrect, needs to be 
expandedd so as to make it fit  into our analysis of the model of principles. 
Next,, a deeper explanation is sought for the different ways in which rules and 
principless function. The notions of principles as 'ideal ought statements' and 
ruless as 'real ought statements', which will be discussed in section 6, appear 
helpfull  in this regard. With this expanded picture of the rule-principle 
distinctionn in mind, in section 7 two further corrections will be made to the 
wayy Dworkin elaborates his rule-principle distinction: so-called 'open norms' 
andd absolute principles are categorized in a way which differs from Dworkin. 

2.. The basic structure of rules and principles: the components 
'scope''  and 'legal consequence' 

Beforee examining the differences between rules and principles, which is the 
focuss of this chapter, we should consider some characteristics which both 
typess of norms share. Both rules and principles are general norms which have 
thee same basic structure in the following sense. They all have the form that if 
certainn facts or circumstances obtain, a certain legal consequence follows. 
Thatt is, both rules and principles consist of two components: (1) a scope, 
whichh comprises all the fact situations to which the norm is applicable, and (2) 
aa normative consequence, which indicates what legally follows and which, 
consequently,, prescribes which decision has to be taken by judges applying 
thee norm.6 For example, the scope of a norm such as 'no vehicles in the park' 
consistss of all those cases in which a vehicle is in the park; the legal 
consequencee is that this is prohibited. And the two components of a norm 
statingg that 'a will is invalid if not signed by three qualified witnesses' can be 

55 About this conditional structure of general norms, see for instance: G. Gottlieb, 
TheThe Logic of Choice; An Investigation of the Concepts of Rule and Rationality, 
Georgee Allen and Unwin Ltd., London 1968, on p. 40; Neil MacCormick, Legal 
ReasoningReasoning and Legal Theory, Clarendon Press, Oxford, 1994, on p. 45; and P.W. 
Brouwer,, Samenhang in Recht; Een Analytische Studie, Wolters-Noordhoff, 
Groningen,, 1990, on pp. 175-183. 

66 Although Dworkin does not explicitly mention the feet that rules and principles 
consistt of a scope and legal consequence, he presumes that they both have this 
structure,, as evidenced by his remark that "[b]oth sets of standards [that is: rules 
andd principles, EB] point to particular decisions in particular circumstances ...", 
Dworkin,, Taking Rights Seriously, on p. 24. 
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specifiedd as follows: the scope encompasses all fact situations in which a will 
hass not been signed by three qualified witnesses, and the legal consequence is 
thatt the will is invalid. As will be seen below, these two examples concern 
normss that fall within the category of rules. As an example of a general norm 
whichh is categorized as a principle, we can take the legal principle which 
figuresfigures in Dworkin's model case of Riggs v Palmer, namely 'no man may 
profitt from his own wrong'. It applies to any situation of fact where a person 
wouldd profit or has profited from a wrong he has committed; its normative 
consequencee is that such situations may not occur, and, therefore, the decision 
itt points to is that action should be taken to prevent this person from profiting. 

Earlierr in this study, principles were often stated in a succinct form, 
likee 'freedom of speech', 'quiet in the park', 'safety on the roads', 'the 
protectionn of human life', etc. When stated in this form, the two components 
off  scope and legal consequence are not immediately identifiable. However, 
theyy are implicit in these shorthand ways of stating a principle. In order to see 
whyy this is so, recall that principles refer to 'something good' to be promoted 
orr protected. Knowing this, a principle like 'freedom of speech' can be 
translatedd into the more elaborate form of 'whenever freedom of speech is 
involvedd in a situation, it ought to be promoted or protected'. Without any 
changee in substance, this more elaborate statement makes the two components 
visible. . 

Inn this context, MacCormick distinguishes between principles and 
values.77 A value, in his definition, is the state of affairs considered desirable 
whilee the term principle is reserved for the more elaborate statement which 
expressess that this state of affairs ought to be promoted or protected. He points 
outt that an appeal to values is not different in substance from an appeal to 
principles.. If there is for instance a principle stating that 'safety on the roads 
oughtt to be promoted', there is a corresponding value of 'safety on the roads'. 
Inn this study, I will use principles and values interchangeably. As long as one 
realizess that a value like 'safety on the road' can at all times be translated into 
aa general norm which expresses the two components of scope and legal 
consequence,, a somewhat looser use of terminology should not pose any 
problems. . 

3.. Presenting Dworkin' s distinction between rules and principles 

Dworkinn introduced his famous distinction between rules and principles in an 
articlee entitled 'The Model of Rules', published in 1967.8 The main criterion 

MacCormick,, Coherence in Legal Justification, on pp. 40-41. 
88 Ronald Dworkin, The Model of Rules, The University of Chicago Law Review, 
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hee uses to distinguish rules from principles is that they differ in their mode of 
operation:: if a case falls within the scope of a valid rule, the rule dictates what 
shouldd be decided, whereas if a case falls within the scope of a valid principle, 
thiss principle does not automatically determine the solution of the case. In 
additionn to this, rules and principles differ in other respects, which are closely 
relatedd to the difference in the way rules and principles operate. Below, the 
Dworkiniann distinction between rules and principles is presented in four 
subsections,, each representing a different aspect of their difference. I have at 
timess interpreted Dworkin's description so as to achieve the most coherent 
picturee of his rule-principle distinction. 

3.11 The mode of operation of rules and principles: 'i f valid and if 
applicable,, apply' versus 'i f valid and if applicable, take into 
account' ' 

Thee crux of Dworkin's rule-principle distinction is that rules and principles, 
whenn they are applicable to a situation, differ in the character of the direction 
theyy give: 

"Thee difference between legal principles and legal rules is a logical 
distinction.. Both sets of standards point to particular decisions about 
legall  obligation in particular circumstances, but they differ in the 
characterr of the direction they give."9 l0 

Ruless function as follows: 

"Ruless are applicable in an all-or-nothing fashion. If the facts a rule 
stipulatess are given, then either the rule is valid, in which case the 

vol.. 35, 1967, pp. 14-46. Dworkin elaborated the distinction further in the article 
SocialSocial Rules and Legal Theory, The Yale Law Journal, vol. 81, 1972, pp. 855-
890.. Both articles, with slight changes, have been published as chapter 2, entitled 
'Thee Model of Rules I \ and chapter 3, entitled 'The Model of Rules II' , in: 
Dworkin,, Taking Rights Seriously. All references made in this study refer to the 
versionss in Taking Rights Seriously. 

99 Dworkin, Taking Rights Seriously, on p. 24. 
100 Dworkin limits his description to 'decisions about legal obligations'. It would be 

moree appropriate to replace 'legal obligations' by the broader notion of 'legal 
consequences',, thus broadening the description to include other legal 
consequences. . 
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answerr  it supplies must be accepted, or  it is not, in which case it 
contributess nothing to the decision."11 

"W ee mean no more, when we say that a rule is binding upon a judge, 
thann that he must follow it if it applies, and that if he does not he will 
onn that account have made a mistake".12 (emphasis in original) 

AA rule functions in an all-or-nothing manner. If a rule is not part of the 
system,, that is, if it is invalid, it is "nothing" . This means that it is irrelevant to 
anyy case that has to be decided within the system. If, however, a rule is a valid 
normm belonging to the legal system, and if a fact situation falls within its 
scope,, it is "all" . This implies that the decision-maker  needs to decide 
accordingg to the legal consequence as stipulated in the rule; if he does not, he 
wil ll  have made a mistake. For  instance, if it has been established that the rule 
'aa will is invalid if not signed by three qualified witnesses' is part of the legal 
order,, then a judge must decide, when faced with a case in which a will has 
nott  been signed by at least three witnesses, that the will is invalid. The rule 
dictatess this decision, and any other  decision would be wrong. 

Principless do not operate in this black-or-white manner. They function 
differently : : 

"AA principl e ... does not even purport to set out conditions that make 
itss application necessary. Rather, it states a reason that argues in one 
direction,, but does not necessitate a particular  decision."13 

"Al ll  that is meant, when we say that a particular  principl e is a principl e 
off  our  law, is that the principl e is one which officials must take into 
account,, if it is relevant, as a consideration inclining in one direction or 
another."14 4 

Principless have in common with rules that if they are not part of the legal 
systemm - that is, if they are not valid - they contribute nothing to any decision 
too be taken within the system. Both rules and principles which are not part of 
thee system are "nothing" . The difference lies in how rules and principles 
functionn if they are part of the system. Unlike rules, legal principles are not 
automaticallyy "all "  when they apply to a situation. If a situation of fact falls 
withi nn the scope of a principl e of law, the decision-maker  does not 

Dworkin,, Taking Rights Seriously, on p. 24 
122 Ibid, on p. 35. 
133 Ibid, on p. 26. 
144 Ibid, on p. 26. 
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automaticallyy have to implement the legal consequence of the principle. A 
principl ee that is valid and that applies to a case merely provides a reason that 
arguess in favor  a particular  solution; it does not dictate it. A judge who has not 
decidedd in accordance with the legal consequence stipulated in an applicable 
principle,, will not on that account have made a mistake. She is only at fault if 
shee has failed to show in her  opinion that the principl e concerned has been 
enteredd into the decision-making process as a relevant consideration. 

Inn summary, rules that are binding as law operate according to the 
standardd 'i f applicable, apply' while principles that are binding as law operate 
accordingg to the much weaker  mode of operation 'i f applicable, take into 
account'.. In other  words, applicable rules are conclusive reasons for  action, 
whilee applicable principles are only prima facie reasons for  action. 

3.22 Non-acceptance of conflicting rules, acceptance of conflicting 
principles s 

Thee distinction just described raises the obvious question as to why rules 
functionn according to the standard 'i f valid and if applicable, apply', while 
principless are subjected to the looser  standard of 'i f valid and if applicable, 
takee into account'. One could think that the reason might be this: a 
decision-makerr  simply has more freedom in applying principles, in the sense 
thatt  he can cast a principl e aside if he does not like the outcome; as long as he 
showss that the relevant principl e has been considered as a relevant factor, he 
wouldd be in the clear. This is, however, not the reason for  the looser  mode of 
operationn of principles. The explanation lies elsewhere, namely in the fact that 
evenn within a well-designed legal system, typically more than one valid 
principl ee will apply to a given situation of fact and quite often these principles 
wil ll  conflict. Clearly, in cases where conflicting principles pull in opposite 
directions,, an all-or-nothing directive stating 'i f a principl e is applicable, 
applyy it*  is of no help. Rules, on the other  hand, are not supposed to conflict 
withh one another  within a well-designed normative system. They are meant to 
bee applied whenever  a situation of fact falls within its scope. It is this 
differencee in the acceptance of conflict within a system of norms which forms 
thee underlying explanation for  the different modes of operation of rules and 
principles. . 

Exploringg this important thesis in more detail, consider  the following 
exampless of conflicting norms. 'Freedom of the press' collides with 'the 
protectionn of a person's privacy', the first  pulling towards the decision that a 
newspaperr  article may be published, the second pulling in the opposite 
directionn of prohibitin g it. 'Non-discrimination on the basis of sexual 
preference''  conflicts with 'freedom of religion' , the first pulling towards 
prohibitin gg non-secular  schools from refusing homosexual teachers because of 
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theirr sexual orientation, and the second pulling in the opposite direction of 
allowingg such schools the freedom to refuse them. Or, outside the area of 
constitutionall  rights, the principle 'safety on the road', which pulls towards a 
decisionn which would set the maximum speed limit as low as possible, can be 
seenn to conflict with the consideration 'the interest of transportation*  which 
pullss in the opposite direction. 'Protection of the economically weaker 
contractt party' will often conflict with 'freedom of contract', and, on a more 
abstractt level, 'public order' will on many occasions collide with 'individual 
freedom'.. The crucial point is to notice the attitude one has towards the 
duelingg norms in these examples. Although the conflicts have to be resolved, 
theirr occurrence is not treated as proof of a defect in the system. They are 
principles,, and even within a perfectly designed legal system, principles will 
oftenn be in competition. They are simply not intended to be "all". Collision at 
thee level of principles is simply taken as part of life, even within a 
well-designedd system. 

Thiss acceptance of conflict among principles stands in stark contrast to 
thee attitude one has to conflicting rules. Notice the different reaction we have 
towardss the following type of conflict. Suppose that the legal system contains 
thee following two rules. One rule mandates the elimination of a particular kind 
off  thistle, as an uncontrolled growth of this particular weed would constitute a 
threatt to agriculture. Another rule prohibits methods of weed growth control 
thatt affect the environment in a negative way. Now if it is the case that every 
methodd that would be effective in killing thistles has negative effects on the 
environment,, the system contains two conflicting rules.15 Contrary to the 
conflictt among principles, which is not perceived as a flaw in the system, 
conflictt among rules is perceived as a defect, indicating an imperfection in the 
system'ss design. A collision between rules, which up until that point were 
bothh thought to be part of the same legal order and which each claim to be 
"all""  in a particular case, means there is a short-circuit in the system. Or, as 
Dworkinn puts it: instances of conflicting rules are "occasions of emergency".16 

3.33 Resolving conflict between rules and between principles: validit y 
versuss weight 

Ass was just seen, a conflict between rules signifies a defect in the system 
whichh needs to be repaired; two conflicting rules cannot live together in one 
legall  system. This is why the issue of conflicting rules is treated as a question 

Thiss example can be found in P.W. Brouwer, Rechtsbeginselen en 
Rechtspositivisme,Rechtspositivisme, Ars Aequi, vol. 40, 1991, pp. 41-56, on p. 42. 

166 Dworkin, Taking Rights Seriously, on p. 73. 
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ass to which rule is valid and which one is not. This is what Dworkin has to say 
aboutt  the resolution of the conflict: 

"I ff  two rules conflict, one of them cannot be a valid rule. The decision 
ass to which is valid, and which must be abandoned or  recast, must be 
madee by appealing to considerations beyond the rules themselves."17 

AA conflict between rules is resolved in one of two ways: by removing one of 
themm from the system altogether, or  by adding an exception to one of the rules 
statingg that, in the context at hand, the rule does not apply. In deciding which 
rulee needs to be changed or  abandoned, considerations beyond the rules 
themselvess need to be appealed to; the conflicting rules themselves are 
passive.. As Dworkin points out, the conflict may be resolved by formal 
meta-norms,, such as the stipulation that the more specific rule takes 
precedencee over  the more general one, the newer  rule trumps the older  one, or 
thee rule enacted by the higher  authority prevails. Alternatively, the issue may 
bee decided by considering the substantive principles underlying the rules: the 
rulee supported by the weightier  principle(s) takes precedence.18 Consider  how 
thee conflict could be resolved between the rule mandating the elimination of 
thistless and the rule prohibitin g methods of weed control that affect the 
environmentt  in a negative way. Either  an exception could be added to the rule 
prohibitin gg weed control methods that are bad for  the environment, stating 
thatt  it does not apply to the killin g of thistles, or  the rule mandating the 
eliminationn of thistles could be abandoned completely. If we assume that in 
thiss case formal meta-rules are of no help, the principles underlying the two 
ruless would have to decide the matter, that is, the interest of agricultur e would 
havee to be weighed against the interest of the environment in this particular 
context.. The rule supported by the weightier  principl e should prevail. 

Thee resolution of conflict between principles is a completely different 
matter.. Principles have a dimension which rules do not: a dimension of 
weight.. This dimension is activated in cases of conflict, as follows: 

"Principle ss have a dimension which rules do not - the dimension of 
weightt  or  importance. When principles intersect .... one who must 
resolvee the conflict has to take into account the relative weight of each. 
Thiss cannot be, of course, an exact measurement and the judgment that 
aa particular  principl e or  policy is more important than another  will 
oftenn be a controversial one. Nevertheless, it is an integral part of the 

177 Ibid, on p. 27. 
188 Ibid, on p. 27. 
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conceptt of a principle that it has this dimension, that it makes sense to 
askk how important or how weighty it is."19 

Soo unlike rules, where conflict was treated as an issue about validity, conflict 
amongg principles is seen as a question about the comparative weight of each 
off  the principles that apply to the case. It appears that the notion of 'taking all 
relevantt principles into account' (see before, section 3.1) does not fully 
describee the process which takes place when a decision-maker is faced with 
competingg principles. After he has recognized all the applicable principles as 
relevantt factors (that is, after he has taken them all into account), he proceeds 
too determine the weight of the principles relative to each other, and his 
decisionn must accord with the principles' relative weight. 

AA 1994 case decided by the Dutch Supreme Court can serve as an 
example.200 The case concerned a conflict between two constitutional rights 
(twoo principles), namely privacy and freedom of the press. The facts of the 
casee were that a publishing company had published an article about the six 
mostt famous murder cases since the second world war, including a murder 
committedd by a certain person named Ferdi E. In this article, photographs 
weree published of Ferdi E., who several years before had been convicted of a 
notoriouss kidnapping and murder of a well-known captain of industry. Ferdi 
E.. made it known that neither he nor his family wanted to be confronted time 
andd time again with the crime for which he had been convicted. He invoked 
thee right to privacy to demand compensatory damages and to request that the 
courtt forbid similar publications by the publishing company in the future. The 
publishingg company countered Ferdi E.'s claim by invoking the right to 
freedomfreedom of the press, which would allow publication. The Supreme Court 
dismissedd Ferdi E.'s claim by declaring that the lower court's decision, which 
statedd that in this case freedom of the press prevails over privacy, did not 
constitutee an incorrect interpretation of the law. 

Itt is important to see that the conclusion that one of the principles 
outweighss the other, by no means implies that the principle that was 
outweighed,, was invalid. The court, by ruling that freedom of the press carried 
moree weight than privacy, was not implying that in retrospect privacy 
considerationss were irrelevant; the conclusion did not imply that these 
considerationss were "nothing". They were something, and they put some 
weightt into the scales, but they just were not weighty enough to make the 
ultimatee decision swing in their favor. Thus, a judge can quite coherently state 
thatt an individual's privacy is indeed infringed upon by publication of an 
article,, and at the same time decide that the infringement of the person's 

199 Ibid, on p. 26. 
200 Hoge Raad, 21 January 1994, Nederlandse Jurisprudentie 1994, nr. 473. 
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privacy,, in the circumstances of the case, is outweighed by the principle of 
freedomfreedom of the press. 

3.44 Reaction to a conflict with another  one of their  kind: rules reform, 
principless stay pure 

Closelyy related to the point just made, is the following important difference 
betweenn rules and principles: in response to a conflict with another one of 
theirr kind, rules are revised or abandoned, while principles remain unchanged. 
Ass was just seen, rules reform in the sense that either an exception is added to 
onee of them or one of the rules is completely removed from the system. In 
contrast,, principles do not respond to a conflict with one another by reshaping. 
Inn Dworkin's words: 

"Principless ... incline a decision one way, though not conclusively, and 
theyy survive intact when they do not prevail."21 

Thee result of the resolution of a conflict among principles is not that one of 
themm is removed from the system or that an exception is added to one of them. 
Principless remain part of the system and they continue to live on within the 
systemm in their unqualified form, free from exceptions. In other words, 
principless remain 'pure statements of something good to be promoted or 
protected'.. The conclusion stating that one principle was outweighed by 
anotherr in a particular context takes the form of a legislative or judicial 
decisionn that contains the result of the weighing; the formulation of the 
principless themselves is left unchanged. After use, they return in their pure 
formm to the realm of principles, only to come out again if a case presents itself 
inn which they are involved. 

Whyy do principles stay pure and, more particularly, why does the 
resolutionn of dueling principles not take the form of the addition of an 
exceptionn to the principle that was outweighed? Why do principles not behave 
likee rules in this respect? Concerning this issue, Dworkin remarks the 
following.. After he has described how the legal consequence of the principle 
'noo person may profit from his own wrong' is not implemented in various 
instancess because apparently there was a weightier principle pulling the other 
way,, he notes: 

"Wee do not treat these - and countless other counter-instances that can 
easilyy be imagined - as showing that the principle about profiting from 

211 Dworkin, Taking Rights Seriously, on p. 35. 
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one'ss wrongs is not a principle of our legal system, or that it is 
incompletee and needs qualifying exceptions. We do not treat 
counter-instancess as exceptions ... because we could not hope to 
capturee these counter-instances simply by a more extended statement 
off  the principle. They are not, even in theory, subject to enumeration 

„22 2 

Whatt Dworkin seems to be getting at is this. One could not possibly hope to 
bee able to imagine all the different combinations and constellations in which 
thee principles of a legal order can present themselves in actual situations. And 
whatt is more, reality cannot be captured in an ordering of principles on an 
abstractt level. Even the interrelations among two principles cannot be 
capturedd in a simple formula like this: whenever principle x conflicts with 
principlee y, principle x outweighs principle y, and therefore we should add an 
exceptionn to principle y stating that it should not be applied to contexts where 
principlee x pertains. We know that within our legal system life is not that 
simple.. We know that, for example, it is not the case that freedom of the press 
alwayss outweighs privacy, or the other way round. The fact that in the case of 
Ferdii  E. freedom of the press prevailed over considerations of privacy does by 
noo means imply that a conflict between these two principles will always be 
decidedd in favor of freedom of the press. It will depend on the particular 
circumstancess of the case.23 The construction of adding exceptions to 
principless is inadequate as a means to capture the relationships among 
principless of a legal system. 

4.. Qualifying Dworkin' s picture of principles 

Dworkin'ss picture of principles can be summarized as follows. A principle is 
aa pure statement of something good to be realized within the legal order. 
Typically,, competing principles will apply to any given situation, but this does 
nott signify a defect in the design of the system: dueling principles can quite 
happilyy live together within one and the same legal order. The way in which a 
judgee should apply the principles of the legal order is summarized by the 
directivee 'if applicable, take into account and determine weight relative to 
competingg principles'; a judge's decision has to accord with the relative 
weightt of the applicable principles. And finally, in response to a conflict with 
anotherr one of their kind, principles do not reform but they stay pure, meaning 

Ibid,, on p. 25. 
Forr a more extensive consideration and rejection of an abstract, situation-
independentt ordering of principles, see the next chapter, section 3.1, pp. 114-116. 
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thatt they continue to live on within the legal order in an unqualified form. 
Thoughh this description of the properties of principles and of the way they 
operatee is largely accurate, two qualifications should be made: (1) the 
descriptionn only applies to principles that are compatible, and (2) it does not 
fullyy apply to those cases in which the relevant principles do not present 
themselvess in a constellation of conflict. 

4.11 About compatible and incompatible principles 

Thee behavior of principles as described by Dworkin only applies to principles 
thatt are compatible in the sense that they can coexist within one and the same 
theoryy of political morality.24 The principles belonging to the following sets 
aree compatible, even though they constitute conflicting impulses on many 
occasions:: 'safety on the road' and 'the interest of road transportation'; 
'freedomm of contract' and 'protection of the economically weaker contract 
party';; 'economic growth' and 'a clean environment'; 'freedom of speech' 
andd 'privacy'. The principles of these sets, if they are in conflict in a particular 
situation,, are indeed weighed relative to each other and remain part of the 
samee legal system as valid principles. 

Thiss is different in the case of principles that are incompatible. 
Incompatiblee principles are fundamentally irreconcilable in the sense that they 
cannott live together in one coherent theory of political morality. For instance, 
thee principle of Apartheid, implying that people of a different race may be 
treatedd differently, would be fundamentally at odds with the principle of 
non-discriminationn on the basis of race.25 These principles are plainly 
incompatiblee in that they cannot coexist within one coherent theory of 
politicall  morality. If these two principles were somehow part of one and the 
samee legal system, it would be a serious flaw. It would be a defect that could 
onlyy be repaired by deciding that one of them is invalid and should be 
removedd from the system. Resolving conflict among incompatible principles 
resembless cases of conflicting rules in that the decision has to indicate which 
off  the two norms is invalid. The more benign image of weighing the 

244 This point is made amongst others by Alexy, Zum Begriffdes Rechtsprinzips, on 
p.. 75. See also Brouwer, Rechtsbeginselen en Rechtspositivisme, on p. 50. 
Dworkinn does not raise this point when discussing his rule-principle distinction 
inn Taking Rights Seriously. In his later work 'Law's Empire', he does discuss the 
distinctionn between compatible and incompatible principles; he calls them 
competingg and contradictory principles; see Law's Empire, on pp. 268-269. I 
avoidd the use of the term 'contradictory principles' as in cases of incompatible 
principless there is hardly ever a contradiction in the strictly logical sense. 

255 For  this example see Brouwer, Rechtsbeginselen en Rechtspositivisme, on p. 50. 
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applicablee principles is inappropriate here. Though this qualification should be 
made,, within the overall scheme of things, it is a minor adjustment: most of 
thee principles that belong to a legal order are compatible; it does not 
dramaticallyy change or undermine Dworkin's description of how principles 
functionn within a legal system.26 

4.22 About complex and simple contexts 

Theree is another sense in which the picture of principles should be qualified 
somewhat.. Even the principles that can live together in one system do not 
alwayss function according to the mode 'if applicable, take into account and 
determinee the weight relative to other applicable principles'. Not all situations 
aree complex, in the sense that they involve competing principles. Some 
contextss will be simple, meaning that only one principle is applicable or a set 
off  principles that all point towards the same decision. In these simple contexts, 
thee relevant principle(s) simply determine the outcome. No weighing process 
takess place here. 

Lett us consider an example of both types of cases. In a study 
concerningg the principles that can account for the binding force of contracts in 
Dutchh law27, two of the main principles identified are 'the principle of 
autonomy'' and 'the principle of reliance'. The principle of autonomy refers to 
thee idea that contracts are binding because the parties, at the time of the 
conclusionn of the contract, desired this. Whenever there is a defect with regard 
too the will of at least one of the parties (for example due to a person's mental 

Itt should be noted that the distinction between compatible and incompatible 
principless or values is sometimes used in a different sense, namely as follows: 
incompatibilityy of values means that one value can only be realized by sacrificing 
thee other; see for example J. Griffin, Incommensurability: What's the problem? 
in:: R. Chang (ed.) 'Incommensurability, Incomparability, and Practical Reason', 
Harvardd University Press, Cambridge, Massachusetts, 1997, on p. 36. According 
too this definition, values such as 'safety on the road' and 'the interest of road 
transportation'' would be incompatible: more of one is generally realized by 
sacrificingg some of the other. In this study, incompatibility refers to 
irreconcilabilityy among values of a more fundamental nature: values are 
incompatiblee if they cannot co-exist in one coherent theory; the fact that two 
valuess often, or maybe even always present themselves in constellations of 
competitionn (that is, in constellations where one can only be realized at the 
sacrificee of the other) does not in itself render the values incompatible. 
Accordingg to this definition, values such as 'safety on the road' and 'the interest 
off  road transportation' are compatible values which frequently compete. 

277 J.H. Nieuwenhuis, Drie Beginselen van Contractenrecht, Kluwer, Deventer, 1979. 
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incompetence)) this principl e points to the conclusion that no valid contract was 
established.. The principl e of reliance focuses on a different issue. It deems a 
contractt  binding because the parties involved trust that a valid contract was 
indeedd established. Whenever  one of the parties could not justifiabl y trust that a 
contractt  was indeed concluded (for  example because he knew that the other 
partyy was mentally incompetent and could not freely determine his will) , he 
cannott  invoke the principl e of reliance and use it to argue that the contract is 
valid. . 

I ff  one of the parties was mentally incompetent at the time of the 
conclusionn of the contract, and the other  party did not know and could not 
possiblyy have known this, the two principles conflict. In this case, the principl e 
off  autonomy pulls in the direction of the decision that the contract was invalid: 
onee of the parties could not freely determine his will at the time the contract was 
concluded.. However, the principl e of reliance points to the opposite decision of 
declaringg the contract valid: the other  party justifiabl y trusted that a valid 
contractt  was established. We are therefore faced with a complex context. It is 
easyy to imagine a simple context in which these same two principles point in the 
samee direction. If one of the parties was mentally incompetent and it can be 
provenn that the other  party was aware of this, both principles point in the same 
direction::  the contract is invalid. 

Wee can reasonably assume that Dworkin does not mean to contend 
thatt  his description of the way principles function, is applicable to all contexts. 
Wee should understand it as describing how principles typically operate. The 
factt  that there may be contexts in which principles determine the decision, 
becausee of the absence of dueling principles, does not undermine his 
distinctionn between rules and principles. Things would be different if one 
weree to argue that Dworkin' s presentation of matters greatly exaggerates the 
occurrencee of competing principles. If it were the case that most contexts are 
simple,, the description of the way principles operate would only be 
appropriatee in the minorit y of cases. The description would then be true for 
thesee occasional cases of competition, but it would be wrong to center  the 
distinctionn between rules and principles completely around it. I think, 
however,, that the assertion that principles typically (though not always) 
conflict,, is correct. Competition among principles is a common problem, and 
thee picture of principles as elements which typically overlap and which 
presentt  themselves in different conflicting combinations within a legal order, 
iss generally true. Hence, the qualification made here does not undermine the 
descriptionn of principles as presented before in section 3; it is merely a 
commentt  in the margin that serves to make the description more complete. 
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5.. Extending Dworkin' s picture of rules 

5.11 A challenge: all-or-nothing rules have no place within the model of 
principles s 

Ass was seen, Dworkin's notion of rules implies that the mode of application 
off  rules is: 'if valid and if applicable, apply'. If the two conditions, 'if valid' 
andd 'if applicable' are fulfilled, the rule is "all" ; this means that if a rule is part 
off  the legal system and if it is applicable to a situation, the decision-maker 
shouldd decide according to the legal consequence stipulated in the rule. We 
alsoo saw that, in contrast to principles, conflict among rules is unacceptable 
withinn a legal order. It signifies a defect in the design of the system which 
needsneeds to be repaired by reshaping the rules. 

Thee question to be considered now is whether this description of how 
ruless operate, adequately captures the process of reasoning with rules. The 
criticismm that has been directed at the Dworkinian rule-principle distinction is 
aimedd mainly at his characterization of rules and not so much his description 
off  principles.28 The main challenge to Dworkin's idea of rules is that it is 
inconsistentt with another position he advocates, namely that a legal system's 
ruless should be read in light of the principles underlying them. It is argued that 
ruless do not and cannot function according to Dworkin's all-or-nothing 
notion,, at least not in a legal order where the law is interpreted according to 
hiss own model of principles.29 The following quote is representative of this 
typee of criticism: 

"Sincee it is characteristic of rules that where they apply the result 
followss automatically ... it might be expected that in the area covered 
byy the rules some certainty of prediction could be achieved ... Any 
suchh expectation would be disappointed on account of the co-existence 
withh such rules of principles. It is characteristic of principles not only 
thatt they do not automatically determine results .... but also that the 
rangee of circumstances to which they may be applied cannot be listed 
inn advance. It follows that no area can be pre-empted for the exclusive 
operationn of rules. ... [I] f rules and principles overlap in a given 
situationn and indicate different results, a choice must be made between 
them.. Either the result is to be determined by the application of the 
rule,, or it is not. If it is, then any suggestion that the principle was also 

Seee also Bayles, Mid-Level Principles and Justification, on p. 51. 
Seee for example: Alexy, Zum Begriffdes Rechtsprinzips, on pp. 68-71, and Colin 
Tapper,, A Note on Principles, The Modern Law Review, vol. 34, 1971, pp. 628-
634,, on p. 630. 
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appliedd can be dismissed as so much mouth-wash. If it is not, and the 
principl ee really has a chance of influencing the outcome, then there is 
noo rule in the required sense." 

Thee point is that if one were to accept a theory of legal interpretation that 
stipulatess that legal rules should be applied according to their  plain, 
conventionall  linguistic meaning, rules would function in an all-or-nothing 
manner.. The theory of plain meaning would indeed imply that if a situation of 
factt  falls within the scope of a legal rule, the decision-maker  should 
implementt  the legal consequence of this rule. The trouble starts, so the critics 
wouldd argue, when one adopts the model of principles as the theory of how 
thee law should be interpreted: difficultie s arise when principles are allowed to 
overrulee the plain meaning of legal rules, as is the case within the model of 
principles. . 

Itt  should be pointed out that allowing principles to determine how the 
laww should be interpreted, does not in all cases form a threat to the 
all-or-nothingg idea of rules. If the role of principles were to be limited to those 
casess where the positive rules are indeterminate, then there would not be a 
problem.. For  instance, if the language of a rule is vague or  if the issue to be 
decidedd is not covered by any existing positive rule, then invoking principles 
too solve the question of law does not constitute a threat to the all-or-nothing 
ideaa of rules. Here, principles simply come to the rescue where the positive 
legall  rules have run out and leave the decision-maker  with an unresolved 
questionn of law. This is different when principles are allowed to solve a case 
inn a way that deviates from the solution clearly suggested by the conventional 
linguisticc meaning of the positive rules. In chapter  one, several cases were 
describedd in which the positive law was under-or  overinclusive from the point 
off  view of the principle-based theory, and in which the positive law was 
adaptedd so as to repair  these defects. But if we accept this as the right  way to 
interprett  the law, what does that leave of the all-or-nothing manner  in which 
ruless are supposed to function? 

Thiss problem gains in importance even more once we realize that the 
problemm is not only that the defects of under- and overinclusiveness in fact 
occurr  within any legal order, but that it is even humanly impossible to prevent 
themthem from occurring. It is simply impossible to create a legal system in which 
thee rules, read according to their  plain conventional meaning, are perfectly 
alignedd with the system's principles for  all cases that may arise. The reason is 
thatt  fact situations that can arise in the social world are so varied that one 
cannott  possibly foresee all situations a given principl e will apply to. If we add 
too this the fact that typically several principles will apply to any given 

Tapper,, A Note on Principles, on p. 630. 
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situation,, the problem gains in magnitude. The best one can do, if one wants 
too attribute a decisive role to principles, is to repair defects in the formulation 
off  rules 'on the go'. That is, as a situation arises one adjusts the rules, if 
needed,, so as to bring their formulation in line with the principles of the law. 
Ass a consequence, if one adopts the model of principles, one has to accept that 
ruless are at all times susceptible to correction in order to bring them in line 
withh the principles of the law. 

Whatt should we make of this? How can Dworkin be a proponent of 
thee model of principles, which implies that principles may overrule the legal 
consequencee of an applicable legal rule, and at the same time proclaim an 
all-or-nothingg notion of rules, which implies that the legal consequence of an 
applicablee rule needs to be implemented? Have we discovered an 
inconsistencyy here or can the two positions be reconciled? 

5.22 Possible solutions 

5.2.11 Distinguishing the conventional linguistic meaning of a rule from 
'th ee real rule' 

Onee way to do away with the (apparent) inconsistency is by arguing that a rule 
iss not equivalent to the conventional linguistic meaning of its formulation. 
Instead,, the real rule is the one that results after the formulation has been 
changedd (if needed) so as to align the conventional linguistic meaning of its 
wordss with the principle(s) underlying the rule or underlying the law as a 
whole.. Referring back to Fuller's example, discussed in chapter one31, the 
formulationn 'no sleeping in the railway station' would be an imperfect 
expressionn of the real rule. The formulation needs to be adapted so as to 
expresss the fact that the rule does not apply to people who happened to have 
fallenn asleep, sitting upright, while waiting for their delayed train, and that it 
doess apply to people who are not (yet) sleeping in the literal sense of the 
word,, but who are lying down in the station with a pillow and a blanket. Only 
afterr these changes does the conventional linguistic meaning accord with the 
pointt of the rule; only after these changes has the real rule for these cases been 
identified.. Whenever the plain meaning of a legal provision has been adjusted 
duee to the influence of underlying principles, it is not the case that the rule has 
nott been applied: the real rule has been applied and did dictate the solution. 
Thee conventional linguistic meaning of the rule before it was adjusted just did 

311 See chapter 1, on pp. 29-30. 
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nott adequately express the real rule. Only the outer linguistic form of the rule 
butt not the rule itself has been changed. The real rule has been applied. 

II  think this distinction between the conventional linguistic meaning of 
thee rule and the real rule is analytically unattractive. It obscures matters which 
cann be presented in a more lucid manner. I will adopt the position that a rule is 
equivalentt to the conventional linguistic meaning of its formulation. Hence, a 
casee falls within the scope of a rule if it falls within the conventional linguistic 
meaningg of its terms. This implies that if a case falls within a rule's plain 
meaningg and the legal consequence of the rule has not been applied, the rule 
hass not been applied. It also means that when due to the influence of 
principless the formulation of the rule and with that its conventional linguistic 
meaningg is altered, the rule has been changed. Thus, if an exception is added 
too the provision 'no sleeping in the railway station' so as to exclude a person 
whoo accidentally dozed off while waiting for his delayed train, the rule has 
beenn altered. The old rule has been reformulated and the result is a new rule 
whichh excludes these instances of'sleeping in the railway station'. 

5.2.22 Distinguishing two concepts of validity : 'rules belonging to the 
positivee law' and 'rules belonging to the real law* 

Withh this rejection of the position that the plain meaning of the words of a rule 
andd the real rule are two separate things, one way to resolve the apparent 
inconsistencyy in Dworkin's positions has been cast aside. There is however 
another,, better way to understand Dworkin's conception of rules - one that is 
ablee to do away with the apparent inconsistency and that fits better into the 
analysiss of the model of principles that has been developed in this study. In 
orderr to see how the notion of rules can best be interpreted, we have to retrace 
ourr steps to chapter one. 

Inn chapter one, it was established that the model of principles employs 
twoo conceptions of law: the positive law and the real law. It was described 
howw the overall process leading from the positive law to the real law consists 
off  three separate stages. In the pre-interpretive stage, the positive law is 
identified.. The positive law consists of the constitution, the statutes and court 

Thiss position is discussed by A. Soeteman, Hercules aan het werk; Over de Rol 
vanvan Rechtsbeginselen in het Recht, Ars Aequi, vol. 40, 1991, pp. 28-40, on p. 32. 
Forr a rejection of the distinction between the conventional linguistic meaning of 
aa rule and the real rule, see also Brouwer, Rechtsbeginselen en Rechtspositivisme, 
onn pp. 44-46, and F. Schauer, The Jurisprudence of Reasons, Michigan Law 
Review,, vol. 85, 1987, pp. 847-870, on p. 866. For a more extensive analysis of 
thee identity of a rule, see Brouwer, Samenhang in Recht; Een Analytische Studie, 
Wolters-Noordhoff,, Groningen, 1990, on pp. 43-52. 
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decisions,, read according to their conventional, linguistic meaning. This 
positivee law has the status of raw material: it is 'law in a pre-interpretive 
sense'.. In the second stage, the interpretive stage, the principle-based theory 
thatt is implicit in the positive law is identified. This involves identifying the 
principless that are capable of justifying and unifying most of the positive law 
intoo one theory of political morality, and elaborating which rules and 
particularr decisions flow from these principles. In the last stage, the reforming 
stage,, the implications of the principle-based theory are actually implemented, 
ass far as possible. In this stage, the consequences for the positive law become 
visible:visible: positive rules may be reformulated, completely removed from the 
system,, or new rules (not being reformulations of any existing positive rules) 
mayy be added to the positive law. 

Againstt this background, it can be pointed out how Dworkin's thesis 
thatt rules function according to the mode 'if valid and if applicable, apply' 
shouldd be understood within the context of the model of principles. 
Correspondingg to the two conceptions of law - the positive law and the real 
laww - there are two conceptions of validity: valid in the sense of 'belonging to 
thethe positive law' and valid in the sense of 'belonging to the real law'. Just as 
thee positive law has a provisional status, the first conception of validity 
identifiess the norms that are provisionally valid. The end-result of the method 
off  interpretation implied by the model of principles is the real law. This 
consistss of the set of norms that results after the positive law has been 
reformedd so as to bring it in line with the principle-based theory that underlies 
thee positive law. The norms that belong to the real law are the ones that are 
ultimatelyy binding^valid) as law. 

Itt is now not too hard to see where the critics, who contend that one 
cannott adopt the model of principles while at the same time supporting an 
all-or-nothingg notion of rules, go wrong. They assume that with the 
identificationn of thee positive rules, one has identified the rules that are binding 
ass law. They act on the presumption that these positive rules, as they are the 
oness that are valid, should be applied if they are applicable, and that if they 
aree not applied, the all-or-nothing idea of rules is violated. The mistake is that 
theyy assume that the validity question has been answered with the 
identificationn of the positive rules. But as we have seen, this is not the case: 
wee have to ask the question which rules are valid according to the second 
conceptionn of law, the real law. Recall that the all-or-nothing idea of rules 
impliedd 'if valid and if applicable, apply', that is, if rules are valid and if they 
aree applicable, they are "all" and the legal consequence stipulated in the rule 
shouldd be implemented. We now know that 'if valid' should be understood as: 
'iff  valid according to the real law'. Only the rules that belong to the real law, 
whichh may be different from the rules that belong to the positive law, dictate 
thee solution of a case to which they are applicable. 
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5.33 Dworkin' s picture of rules: not incorrect, but incomplete 

Salvagingg the all-or-nothing idea of rules in this manner, though analytically 
sound,, may seem quite unsatisfactory in another sense. One could easily feel 
cheated:: if this is all that is meant with the theory that rules dictate, the theory, 
thoughh not incorrect, is rather insignificant. When one considers models of 
legall  interpretation, the essential question is how the positive rules need to be 
interpretedd and applied. According to the model of principles, the essential 
stipulationn regarding these positive rules is: 'determine whether the rules need 
too be reformed so as to bring them in line with the principles of the law'. In 
Dworkin'ss description of rules, this important stipulation is hidden behind the 
conditionn 'if valid' which, as was just pointed out, should be taken to mean 'if 
validd according to the real law': only after the positive rules have been 
changedd (if needed) so as to bring them in line with the principle-based theory 
underlyingg the positive law, have the rules that are valid according to the real 
laww been identified, and only these rules operate in an all-or-nothing manner 
withinn the legal order. 

Itt should be admitted that Dworkin's description of rules is flawed in 
thee sense that it does not bring out the most important aspect of how positive 
ruless function within the model of principles. Though I agree that the 
Dworkiniann description of the mode of operation of rules is defective in this 
sense,, I think it should be put in perspective by pointing out the following two 
things.. First of all, nowhere has Dworkin suggested that the legal consequence 
off  & positive rule needs to be implemented automatically if a case falls within 
itss orbit. In fact, we should recall that Dworkin indicates that in the event of 
conflictingg positive rules, one of these rules is not applied even though the 
casee falls within its scope. As was seen in section 3.3, when resolving cases of 
conflictingg rules Dworkin uses a construction which is similar to the 
resolutionn of a conflict between a rule and a principle: the defect is also 
resolvedd by reformulating the positive rules; the adjusted rules are the ones 
thatt are valid and that dictate what the decision in the case at hand should be. 
Therefore,, the idea that a discrepancy between the positive rules and the law's 
principless requires that the positive rule concerned needs to be reformulated, 
doess not introduce a completely new phenomenon. 

Secondly,, a reason for the incomplete presentation of the picture of 
ruless may be that at the time Dworkin presented his distinction, his focus was 
onn presenting a type of norm which he felt was generally not sufficiently 
recognizedd in the area of law: principles. He argued that legal systems do not 
onlyy consist of rules, but also of principles, whose properties are very different 
fromfrom rules. Within the context of the point he was trying to make, rules were 
describedd only so far as needed to create a clear contrast with principles. The 
pointt Dworkin wanted to get across with respect to principles was the 
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following.. Typically more than one principle will apply to any given fact 
situationn and what is more, they will typically conflict; this does not signify a 
defectt in the system's design but is part of life at the level of principles. As a 
result,, the mode of application of principles belonging to a normative system 
typicallyy is 'take all the relevant principles into account and determine their 
relativee weight'. The only features of rules that needed to be mentioned in 
contrastt to this are that conflict between rules is unacceptable, it is a defect in 
thee system that needs to be repaired, and rules of a system function according 
too the much stricter mode of 'if applicable, apply'. We now know that this 
descriptionn of rules, when taken as a description of how positive rules 
functionn within the model of principles, is very incomplete. It needs to be 
extendedd so as to incorporate the fact that within the model of principles, 
positivee rules are at all times subject to adjustment so as to bring them in line 
withh the law's principles; this may mean that they need to be reformulated or 
completelyy removed from the system. 

5.44 A minor  qualification: rules do not always reshape 

Itt has been assumed until now that in response to a conflict between positive 
ruless and to a conflict between the positive rules and the principles of the 
system,, the positive rules reshape. In case of conflicting rules this implies that 
onee of the conflicting rules is either reformulated (by having an exception 
addedd to it) or completely removed from the system. And when a rule is at 
oddss with the principles of the system, the rule was likewise assumed to be in 
needd of reformulation or of removal from the system. However, rules do not 
alwayss react in this manner. 

Inn some cases where a positive rule is at odds with one or more 
principless of the system, the rule is neither actively revised (so as to bring it in 
linee with the law's principles) nor completely removed from the system 
(becausee it is a complete mistake from the point of view of the law's 
principles).. Instead, the rule remains part of the system without being 
reformulated.344 Brouwer describes an example of this35. The facts of the case 
weree that a governmental tax official had suggested, in response to a person's 
inquiry,, that certain costs were tax deductible, whereas in fact according to 
laww they were not. When the person concerned was alerted to the fact that 
accordingg to law these costs are not deductible, he pointed out that he had 

Seee for example Raz, who points out that principles are sometimes used as 
groundss for not applying the laws, without modifying the laws itself; Raz Legal 
PrinciplesPrinciples and the Limits of Law, on p. 840. See also Brouwer, Rechtsbeginselen 
enen Rechtspositivisme, on p. 46 
Brouwer,, Rechtsbeginselen en Rechtspositivisme, on p. 46. 
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reliedd on the statement of the tax official that they were. He invoked the 
principl ee of reliance, which implies that a citizen may rely on promises and 
statementss of government officials. The Dutch Supreme Court stated that in 
thiss case the principl e of reliance was indeed applicable, and that this principl e 
wass a reason for  not applying the legal rule, stipulating that the costs are not 
deductible,, to this case. As a result, the person was allowed to deduct the 
costs. . 

Inn this case, the principl e of reliance was used as a reason for  not 
applyingg the legal rule, but it was not a reason for  revising the rule itself by 
addingg an exception to it. As Brouwer  points out, it would be incorrect to 
arguee that by this court decision, the rule itself had in effect been changed. It 
wouldd be rather  odd if the law were to contain a rule that obliges citizens to 
filefile  and pay income taxes according to certain regulations, unless a 
governmentall  tax official says otherwise. If the rule were to be revised in this 
manner,, it would suggest that government officials have the right  to deviate 
fromfrom  the regulations (which they do not), and it would seem to encourage 
citizenss to try and elicit such statements from an official. In a case like this, 
thee principl e operates as 'a reason for  not applying the rule' rather  than as 'a 
reasonn for  modifying the rule itself. 

Wee also have to slightly moderate the picture of the reaction of rules 
forr  cases where rules conflict with one another. Recall that Dworkin states 
thatt  if two rules conflict, one of them cannot be a valid rule; one of the rules 
wil ll  have to be abandoned or  recast.36 This in contrast to principles which 
survivee intact when they do not prevail.37 It is not always true that conflicting 
ruless react in the way described by Dworkin. They do not always reshape in 
thee sense that one of the two conflicting rules is reformulated or  is removed 
fromfrom  the system altogether. Rules react differently in case the law contains 
twoo conflicting rules, one of which is the 'lex generalis'  while the other  is the 
iexx specialis'. For  example, the Dutch statute on traffi c regulations contains 
thee following two rules. One rule stipulates that pedestrians have to walk on 
thee sidewalk or  footpath; the rule implies that it is not permitted to walk in the 
middlee of the road for  example. The second rule stipulates that pedestrians are 
permittedd to walk on the roads that are situated on the grounds of an estate or 
farm.388 The two rules would conflict in case a pedestrian walks on an estate 
roadd which has an adjacent footpath. The first provision stipulates that one 
shouldd use the footpath, while the second provision permits use of the road. 
Thee formal meta-norm iex specialis derogat legi generali'  resolves the case: 
thee more specific rule prevails over  the more general rule, implying that the 

366 See the quote earlier  in this chapter, on p. 83. 
377 See the quote earlier  in this chapter  on p. 85. 
388 Provision 4 and 44 respectively of the 'Reglement verkeerregels en 

verkeerstekens''  (RW 1990). 
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pedestriann may walk on the estate road. In this case, the lex generalis did not 
pree vial, but it survives intact in an unmodified form, meaning that it is not 
changedd or removed from the legal system. We can say that the formal norm 
'lexx specialis derogat legi generali' was a reason for not applying the general 
rule,, not a reason for modifying the rule itself. 

Thoughh it is indeed the case that rules do not always react to a conflict 
withh one another or with the principles of the system by reshaping, adding this 
nuancee does not alter the picture of the behavior of rules in a dramatic way. 

6.. To a deeper  level: principles as ideal ought statements, rules as 
reall  ought statements 

Inn the previous sections, various points of distinction between rules and 
principless have been delineated. Dworkin's description of the distinction 
betweenn rules and principles was taken as a starting point, and his description 
wass subsequently qualified and extended in some respects. Our understanding 
off  how rules and principles operate within a legal system can be improved 
uponn further, not by further adjusting the picture we already have, but by 
addingg depth to it. Most of the characteristics of rules and principles that have 
beenn described, flow from the type of entities they are at a more fundamental 
level.. The properties of principles can be traced back to the fact that principles 
aree 'ideals'. Dworkin himself does not mention this notion, but the description 
off  the concept of an ideal as it can be found elsewhere, is able to 
accommodatee and explain on a deeper level the main characteristics of 
principles.399 In contrast, rules are general norms that attempt to elaborate 
principless in view of what is realistically possible. In short, principles are 
'ideall  ought statements' while rules are 'real ought statements'. 

6.11 Legal principles as ideals 

Nicholass Rescher's book entitled 'Ethical Idealism' contains a good 
descriptionn of the nature and function of ideals.40 The exposition presented in 
thiss section is to a large extent based on Rescher's account. 

Thee basic characteristics of ideals can be demonstrated by means of 
somee examples that do not concern legal, moral or political ideals, but that 

Alexyy makes this same point, see Alexy, Zum Begriffdes Rechtsprinzips, on pp. 
79-82. . 
N.. Rescher, Ethical Idealism; An Inquiry into the Nature and Function of Ideals, 
Universityy of California Press, Berkeley and Los Angeles, 1987. 
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relatee to non-normative decision situations. Imagine a person has decided he 
wantss to buy a house. Before starting the actual search, he will most likely 
considerr which points of merit a house should exhibit. He will probably list 
variouss desirable features such as spaciousness, access to shops and 
transportation,, economy of maintenance and operation, quietness, privacy, etc. 
Andd likewise, when buying or when designing a car, one will also start by 
makingg an inventory of the features one considers desirable in a car, such as 
operatingg reliability, passenger safety, fuel efficiency, comfort, and road 
noise.411 These points of merit are ideals in that they abstract from reality. We 
knoww that they by no means tell us which house or which type of car one 
shouldd buy. Within the overall decision-making process, these ideals form the 
pointss of departure, and in the next phase they need to be confronted with 
reality.. In this latter phase, the points of merit one looks for in a house or car 
havee to be confronted with the cars and houses that are actually out there as 
possiblee candidates. When making the transition from the world of ideals to 
reality,, it turns out that there are limits to the realization of ideals. More 
specifically,, there are two kinds of constraints. 

Firstt of all, when confronting ideals with what is actually possible, it 
wil ll  appear that in the real world an ideal can often not be realized to the 
extentextent one could envision in an ideal world. When choosing a car for instance, 
onee knows that none of them can live up to the ideal of a hundred percent 
passengerr safety. In reality, no car exists that is constructed in such a way that, 
whateverr accident it may get involved in, its passengers never get injured in 
thee slightest. And even when designing a car from scratch, this ideal of a 
hundredd percent passenger safety cannot be realized fully, for the designer is 
limitedd by what is technically possible. 

Secondly,, when confronting a set of ideals that one wishes to realize 
withh what is possible in the real world, the following will become apparent: 
thee world's arrangements are such that in actual practice ideals often come 
intointo conflict with each other, and hence, compromises will have to be made: 

"Variouss combinations of merit are simply not realizable amid the 
imperfectionss of "the real world". They involve a degree of perfection 
thatt it cannot possibly afford us. As the world's arrangements go, 
differentt points of advantage must be balanced off against each other. 
Inn practice, different values must accordingly be balanced and 
harmonized.. In practice we must make compromises." 

411 For these examples, see Rescher, Ethical Idealism, on pp. 82-83 and p. 59. 
422 Ibid, on p. 83. 
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Forr instance, as the spaciousness of a house increases, one loses economy of 
maintenancee and of operation, and increasing convenience of access to shops 
andd transportation means decreasing privacy and quiet. And when deciding 
uponn a car, it will appear that with weight reduction, the fuel efficiency of a 
carr is increased at the sacrifice of its safety.43 

Slightlyy adapting the description given by Rescher, an ideal can be 
typifiedd like this: 

Ann ideal is a thought creature, a product of the circumstance that we 
cann contemplate value conditions beyond the limits of what the actual 
worldd can possibly bring to realization. Idealization enables us to press 
beyondd the confines of a reality within which (1) one can often not 
realizee an individual value to the extent that can be imagined in an 
ideall  world, and (2) one can typically only realize some values at the 
expensee of others. Ideals accordingly provide us with a contrast 
betweenn the inevitably imperfect realities and the unimpeded 
perfectionn incapable of concrete realization.44 

Wee can now see, making the transition to principles within a legal 
order,, that these principles are ideals. Principles such as 'freedom of speech', 
'protectionn of the economically weaker contract party', 'non-discrimination', 
'freedomm of contract' and 'protection of the weaker contract party' match the 
descriptionn just given. They are pure statements of something good to be 
promotedd or protected, and they have an unreal quality to them in the two 
wayss mentioned. We know that it will not be possible to realize a principle 
takenn by itself to the degree that one could imagine in an ideal world, not 
takingg into account the limitations of the actual. For example, it is impossible 
too fully realize a state of affairs where there is absolutely no discrimination, or 
noo economically weaker contract party is ever put at a disadvantage. And we 
knoww that it is quite likely that in any given situation, conflicting principles 

433 Ibid, on p. 124. 
444 Rescher's description: "An ideal is a thought creature, a product of the 

circumstancee that we can contemplate value conditions beyond the limits of what 
thee actual world can possibly bring to realization. Idealization enables us to press 
beyondd the confines of a reality within which one can only realize some value-
enhancingg features at the expense of others. Ideals accordingly provide us with a 
contrastt between the inevitably imperfect realities and an unimpeded perfection 
incapablee of concrete realization.", see Rescher, Ethical Idealism, on p. 83. 
Rescherr does, in this description at least, not include the fact that ideals, 
individually,, cannot be realized to the extent that could be envisioned in an ideal 
world.. He does discuss this matter earlier in his book, see chapter 1 entitled 'Lost 
Causes;; On the Rationality of Pursuing Unattainable Goals'. 
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wil ll  be applicable, thus requiring us to weigh and balance the principles 
involved. . 

Thee examples just mentioned concerned principles with a wide 
significancee within the legal system; they are principles that earlier were 
characterizedd as principles with coherence-creating capacity.45 It should be 
notedd that not only these principles have the characteristics of an ideal. Also 
moree local values that lie beyond one or a very limited number of rules have 
thee properties attributed to ideals. For example, a local principle like 'quiet in 
thee village park', which served as the rationale for the rule prohibiting 
vehicless from entering the park, also possesses the properties of an ideal. It is 
aa pure statement of something good that one wants to promote, albeit in a 
moree limited context, and it has not yet been elaborated with respect to the 
limitss imposed by reality. Realistically, complete quiet can never be achieved 
inn the park, and one probably would not even want to realize maximum quiet 
inn the park at all cost as other values would be infringed upon too much. 

Thee idea that legal principles are ideals can also be found in the work 
off  the German legal theorist Robert Alexy. The following quote expresses in a 
nutshelll  the exact same points that have been made before: 

"Principles,, being ideals, are in their realization dependent on what is 
actuallyy possible and on the legal possibilities as defined by other 
principles."466 (translated from German) 

Hee refers to principles as 'ideal ought statements \47 Before they can actually 
bee applied, they need elaboration on two fronts: with respect to what is 
actuallyy possible and, most importantly, with respect to competing principles. 

Itt is not hard to recognize that the main features of principles described 
byy Dworkin fit  into this image of principles as ideals. The ideas that conflict 
betweenn principles is not an occasion of emergency but is simply 'part of life' 
andd that principles have a dimension of weight, fall into place once we realize 
thatt principles belong to the world of ideals. 

6.22 The function of ideals 

Duee to their unrealistic quality and their need of elaboration, principles by 
themselvess will generally not provide readymade practical guidance in a given 

455 See chapter 1 on p. 13. 
455 "Als Ideale sind Prinzipien in ihrer Rcalisierung sowohl von den tatsachlichen als 

vonn den durch andere Prinzipien definierten rechtlichen Möglichkeiten 
abhanging",, Alexy, Zum Begriffdes Rechtsprinzips, on p. 81. 

477 Ibid, on p. 80. 
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situation.. As regards the practical question what we should actually do or 
decidee in a given situation, principles will often be very incomplete guides. 
Thee function of ideals is not so much as practical guides, but as general 
indicators,, indicating the focal points around which our deliberations should 
takee place: 

"Idealss are in a way akin to such quasi-fictive reference devices as the 
equatorr or the prime meridian, which we do not actually encounter in 
physicall  embodiment on the world's stage. They are "navigation aids" 
ass it were - thought constructions that we superimpose on the messy 
realitiess of this world to help us find our way about."48 (emphasis 
added) ) 

Idealss focus our thinking and inspire our actions. They function as beacons, 
standingg out among the clutter and complexities of life to remind us what we 
wishedd to realize. When confronted with a given situation that requires a 
decision,, they offer the parameters in terms of which we analyze and evaluate 
thee situation.49 They may not by themselves be able to provide a clear 
unequivocall  answer as to what to do, but they help in structuring our thoughts 
aboutt the matter. They provide a useful starting point in our deliberations. 

Inn addition to serving as navigation aids, ideals may serve another 
purpose.. It is contended that ideals, precisely because they set goals that 
cannott quite be achieved, enhance achievement50 For example, a police chief 
off  a large city may adopt the goal of abolishing corruption from his force and 
aa safety engineer of a large factory may set himself the goal of eliminating 
industriall  accidents in the plant. Each of them may realize that the goals they 
aree setting cannot be attained in full - the failure to abolish all corruption or to 
completelyy eliminate industrial accidents is a foregone conclusion. Yet, they 
mayy feel that only by setting themselves those impossible goals, they can 
obtainn the best result possible.51 To compromise by adopting a lesser, "more 
realistic""  goal will in many circumstances lead to a lesser realization as well. 

Rescher,, Ethical Idealism, on p. 119. 
499 This description of the function of ideals is quite similar to Viehweg's 

descriptionn of so-called 'topoi'. See Th. Viehweg, Topik und Jurisprudenz; Ein 
BeitragBeitrag zur rechtswissenschaftlichen Grundlagenforschung, Verlag C.H. Beck, 
München,, 1974 (5th ed.). Topoi are 'points of view' that can be used to argue for 
andd against particular solutions of a problem. Their function is described as 
follows:: "Sie mussen funktionell als Orientierungsmöglichkeiten und Leitfaden 
dess Gedankens verstanden werden.", Viehweg, on p. 38. 

500 For a discussion of the idea that ideals enhance achievement, see Rescher, 
EthicalEthical Idealism, on pp. 12-16. 

511 For these examples, see Rescher, Ethical Idealism, on p. 14. 
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Betterr results are obtained if the goal is stated in a 'pure', absolute form, even 
thoughh we know it cannot be fully attained. It seems quite plausible that 
adoptingg ideals makes us stretch further and, as a result, do better than if we 
onlyy set our sights on goals that are stated in realistic terms. If this is indeed 
thee case, then ideals are not only beacons indicating the general direction in 
whichh we want to go; they will also get us closer to the ideal destination than 
iff  we were to only work with goals that are stated in realistic terms. 

Thesee functions of ideals offer another argument for keeping legal 
principless pure. Recall Dworkin's earlier explanation for the phenomenon that 
principless stay pure. He argued that it would generally be impossible to 
capturee in the formulation principles, by adding exceptions to them, how they 
aree weighed relative to other competing principles in the various situations.52 

Thoughh this reason for the purity of principles makes sense, another reason for 
thiss same phenomenon lies in the function that principles have as ideals. Only 
inn their pure form, free from complicated exceptions, can they properly fulfi l 
theirr function as clear beacons that remind us which values the law means to 
realize;; and only in their pure form can they perform their function as a 
drivingg force which pulls us further towards their realization. 

6.33 Rules: implementing principles in view of the complexities of 
reality y 

Ass we have just seen, principles have a useful function. However, for practical 
purposess they are very incomplete guides to action: 

"Idealss are crucially important, but without an adequate realization of 
thee realities and complexities of life, they are of littl e avail. By 
themselves,, ideals are very incomplete guides to action. ... Having a 
destinationn is not much help: we must know about life's twists and 
turnss as well. In and of themselves ideals are insufficient to provide 
thee guidance we actually need." 53 (emphasis in original) 

Noww this is where, within a legal system, rules come in. Rules indicate how 
principless are elaborated in specific contexts in view of the actual limits and 
off  the limits imposed by dueling principles. In contrast to principles, which 
containn ideal ought statements, rules contain 'real ought statements'54 In 
relationn to the principles they implement, rules are more specific and well 

Seee earlier in this chapter, section 3.4, pp. 85-86. 
533 Rescher, Ethical Idealism, on pp. 127-128. 
544 See Alexy, Zum Begriffdes Rechtsprinzips, on p. 81. 
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defined.555 Consequently, rules offer more certainty than principles; they lend 
themselvess more easily to a uniform and predictable application. In the area of 
thee law, which aims to regulate the behavior of individuals, certainty and 
uniformityy are important values.56 Rules therefore have an important function 
off  their own, distinct from the function of principles. 

Whenn creating rules, one should keep an eye on two sides: on the 
principless of the system, so as to make sure one has incorporated in the 
deliberationss all the principles that are applicable, and on reality, making sure 
onee has a good sense of what is the case and what is actually possible in the 
contextt at hand. The task of rules is a difficult one. Rules will not be able to 
adequatelyy capture and regulate reality in light of the law's principles at all 
times.. This is due to the limitations of language and to the foreseeability 
problem,, which implies that it is humanly impossible to foresee all situations 
thatt could possibly arise and to predict how the world will change over time. 
Thesee problems translate into the fact that, inevitably, the following types of 
defectss will occur at the level of rules: it may be unclear whether a case falls 
withinn the scope of a rule, there may be a conflict between two rules, a gap in 
betweenn the rules, or a discrepancy between the rules on the one hand and 
whatt is required by the principles underlying them on the other. These defects, 
wheneverr they arise, need to be repaired. 

Havingg just examined the concept of an ideal, we could say that the 
ideall  at the level of rules is that they perfectly capture and regulate reality in 
lightt of the principles of the system. Ideally, rules of a system are never 
vague,, never conflict or show gaps, and are perfectly aligned with the 
system'ss principles. Ideally, rules function in the Dworkinian all-or-nothing 
manner:: whenever a case falls within a rule's scope (that is, within its plain 
linguisticc meaning), the legal consequences of the rule can just be applied. But 
wee know that this cannot possibly be attained. Though rules can never fully 
attainn this ideal, they grope for it, by reforming whenever it appears that they 
havee not quite adequately regulated reality in light of the law's principles. 

Butt note that, in this study, principles as a general class are not distinguished 
fromfrom rules by means of the criterion of generality. All that is contended here is 
thatt a principle such as 'quiet in the village park ought to be promoted' (an ideal 
oughtt statement) is more general than a rule (a real ought statement) 
implementingg this principle, for example the rule stipulating that vehicles are 
forbiddenn in the village park. 
Seee for example Raz, Legal Principles and the Limits of Law, on pp. 841-842. 
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7.. Two points of criticism concerning Dworkin' s elaboration of the 
rule-principl ee distinction 

Thiss chapter started out with a description of Dworkin's distinction between 
ruless and principles. Subsequently, some relatively minor qualifications were 
madee with regard to his description of principles, and an important extension 
wass added to his description of rules. By introducing the idea that principles 
aree 'ideal ought statements' while rules are 'real ought statements', a deeper 
layerr was put under this distinction, thus strengthening it. All in all, the 
distinctionn not only still stands, but has also been put on a firmer foundation. 
Inn order to complete the presentation of the Dworkinian rule-principle 
distinction,, two further points need to be made. They concern the 
classificationn of two types of norms - so-called 'open norms' and absolute 
principless - where I deviate from Dworkin's categorization. Though I criticize 
Dworkinn here, it does not affect the essence of the rule-principle distinction. 
Withinn the larger scheme of things, this criticism only concerns two points of 
elaborationn of the distinction; it leaves the basics intact. 

7.11 Open norms: neither  rules nor  principles 

Noww that we have qualified and elaborated Dworkin's description of the way 
ruless and principles operate, one question remains: do the two categories of 
ruless and principles cover the whole spectrum of general norms? In other 
words,, do all general norms function either as rules or as principles? I think 
thee rule-principle distinction does adequately capture most of the general 
normss within our type of legal order, with one exception. There is a type of 
generall  norm that does not fit  exactly into either the category of rules or into 
thee category of principles. Dworkin himself also points this out.5 The norms 
concernedd can be referred to as 'open norms'. They contain evaluative or 
so-calledd 'soft' concepts, such as '(unreasonable', 'negligent', '(un)just' and 
'significant'.. In determining what these soft concepts imply, one has to refer 
too principles lying beyond the norm, or beyond other norms of the system. 

Dworkinn mentions the example of a provision stating that every 
contractt leading to unreasonable restraints of trade shall be void. In 
determiningg whether certain restraints of trade are unreasonable, the courts 
mustt take into account a variety of principles and policies. To offer another 
example,, Dutch statutory law contains a stipulation concerning the publication 
off  portraits, for the production of which permission has not been granted by 

577 Dworkin, Taking Eights Seriously, on pp. 27-28. 
588 Ibid, on p. 27. 
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thee person concerned. The provision, the main aim of which is the protection 
off  privacy, states that publication of such portraits is unlawful if the person 
concernedd has a reasonable interest in not having the portrait published.59 By 
includingg the word 'reasonable', the norm openly invites a weighing of the 
principlee of privacy against other competing principles that may be involved 
inn specific situations, such as freedom of the press. In determining whether a 
personn has a reasonable interest or not, his right to privacy must be weighed 
againstt other conflicting principles which may be at stake. 

Inn terms of the rule-principle distinction, these open norms are not 
clearlyy of one kind. Dworkin perceives these norms as follows. Open norms 
functionn logically as rules, because whenever it has been decided that a case 
fallss within its scope, the conclusion automatically follows. Substantively, 
however,, they function as principles, because the decision-maker must take 
intoo account underlying principles in determining whether the norm applies or 
not.. In the end he qualifies this type of norm as a rule and not as a principle, 
becausee he focuses on the formal side of how these norms operate. The 
decisivee factor for qualifying them as rules is that, once it has been decided 
thatt the norm is applicable to a case (it has been established that the individual 
hass a reasonable interest in preventing publication of the photograph; it has 
beenn established that the restraint of trade was unreasonable), the legal 
consequencee automatically follows (publication of the photograph is unlawful; 
thee contract is void). It is not the case that these norms themselves have to be 
weighedd against competing considerations, as is typical of principles. But, as 
Dworkinn himself admits, qualifying these open norms as rules "is almost a 
matterr of form alone".60 

Dworkin'ss solution - categorizing open norms as rules - is, I believe, 
mistaken.. It focuses solely on one characteristic of a rule, namely the fact that 
iff  a situation falls within its scope, its legal consequence is implemented. 
However,, against the background of the richer picture of rules that has been 
developed,, this classification does not fit. Take the example of statutory 
provisionn stating that publication of a portrait without the permission of the 
personn concerned is unlawful if this person has a reasonable interest in not 
havingg it published. This provision is an elaboration of the principle of 
privacyy in the sense that it stipulates that the principle applies to the more 
specificc context of the publication of portraits. However, no attempt is made 

Provisionn 21 of the "Auteurswet" reads: "Is een portret vervaardigd zonder 
daartoee strekkende opdracht, den maker door of vanwege den geportretteerde, of 
tee diens behoeve gegeven, dan is openbaarmaking daarvan door dengene, wien 
hett auteursrecht daarop toekomt niet geoorloofd, voor zoover een redelijk belang 
vann den geportretteerde of, na diens overlijden, van een zijner nabestaanden zich 
tegenn de openbaarmaking verzet." 
Dworkin,, Taking Rights Seriously, on p. 27. 
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too decide the crucial issue of how to weigh the principl e of privacy in this 
contextt  relative to other  principles. It is a half-hearted, and not a full-fledged 
attemptt  to capture and regulate reality in light of the law's principles. This is 
whyy it is not a typical rule. On the other  side, open norms do not fit into the 
categoryy of principles either  - for  one, they lack the pure form in which 
principless are typically stated. 

Attemptss to squeeze open norms into the category of rules or  of 
principless - even though they do not really fit  into either  of them - are 
probablyy motivated by an attempt to salvage the idea that the rule-principl e 
typologyy offers a comprehensive characterization of the world of general 
norms.. Not being able to deposit open norms into the slots of rules or 
principless might seem to undermine the strength of the rule-principl e 
distinction.. The shoe is, however, on the other  foot: by forcing something into 
thesee slots, even though it does not really belong there, the rule-principl e 
distinctionn is actually weakened. The power  of this distinction lies, I believe, 
inn the fact that it describes the two archetypes of general norms that function 
withi nn a normative system. We should be sophisticated enough to recognize 
thatt  there may actually be a type of general norm that does not completely 
complyy with the description of these archetypes, and to realize that this fact by 
noo means affects the significance of the rule-principl e distinction and its 
powerr  to structure our  thinkin g about a normative order. The conclusion is, 
therefore,, that open norms should be granted a classification of their  own, not 
onn an equal footing with the main categories of rules and principles, but as a 
side-classificationn containing a type of general norm that does not quite 
accordd with either  one of the two archetypes. 

7.22 About absolute principles 

Finally,, one more correction needs to be made to Dworkin' s elaboration of the 
rule-principl ee distinction. There is a particular  type of general norm which 
Dworkinn seems to categorize as a rule while it would be more appropriate, 
againstt  the background of the way the rule-principl e distinction has been 
interpretedd in this chapter, to classify it as a principle. Dworkin suggests that 
whetherr  a norm is a rule or  a principl e depends on how the norm is actually 
usedd within the system. More specifically, if a norm is in fact used as 'an 
absolute',, so that if a situation falls within its scope, the legal consequence is 
alwayss implemented, it is a rule.61 This would seem to imply that norms such 

611 This is, for  example, implicit in the following quote - Dworkin, Taking Rights 
Seriously,Seriously, on p. 27: "I t is not always clear  from the form of a standard whether  it 
iss a rule or  a principle. 'A will is invalid unless signed by three witnesses' is not 
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ass 'no man may profit from his own wrong' or 'freedom of speech should be 
protected',, if they were to be used as absolutes within the legal order, would 
havee to be categorized as rules and not as principles. I disagree with this 
classification.. This is not to say that it is completely foolish: it is not too hard 
too see how one could possibly arrive at this conclusion. These norms, when 
theyy function as absolutes, certainly have something rule-like in that whenever 
aa situation of fact falls within their scope, the norm is the only factor that 
counts:: they dictate the solution and they do not have to be weighed against 
anyy competing considerations. However, Dworkin focuses only on one aspect 
thatt is relevant in light of the rule-principle distinction. 

Againstt the background of the account of the rule-principle distinction 
ass developed in this chapter, these absolutes are more appropriately classified 
ass principles, more precisely: as absolute principles. Dworkin focuses solely 
onn the fact that the solution of any case that comes within the orbit of the 
absolutee is determined by it. But instead, we should also pay attention to the 
factt that they are pure statements of something good to be promoted within 
thee system and that they are not yet elaborated with respect to more specific 
contexts.. In addition, we should consider the fact that the absolutes will 
frequentlyfrequently come into conflict with other principles. These conflicts are not 
treatedd as occasions of emergency, as something that should not really have 
happened:: it is part of life at this level and it does not indicate a flaw in the 
system.. This is confirmed when we look at the behavior of the principles that 
thee absolute, let us assume 'freedom of speech', typically competes with. In 
responsee to the conflict, these principles will not be thrown out of the system 
norr will they be reformed by having an exception added to them stating that 
theyy are not applicable in case they conflict with freedom of speech. These 
otherr principles stay pure, even though they conflicted with the absolute 
'freedomm of speech'. This behavior, which typifies how principles behave 
towardss each other, is more relevant than the fact that in any case involving 
freedomfreedom of speech, the legal consequence of this norm is implemented. The 
factt that freedom of speech (assuming it is an absolute) takes precedence in 
everyy case just means that it is a principle that always outweighs any 
competingg principle. 

Wee lose more than we gain by calling the absolute a rule. Recall that 
beforee (in section 4.2) it was pointed out that principles do not always 
functionn according to the stipulation 'if valid and if applicable take into 
accountt and determine weight relative to competing principles', but that they 

veryy different in form from 'A man may not profit from his own wrong', but 
someonee who knows something of American law knows that he must take the 
firstfirst as stating a rule and the second as stating a principle. In many cases the 
distinctionn is difficult to make - it may not have been settled how the standard 
shouldshould operate ..." (emphasis added). 
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typicallyy do. It was established that not all contexts are complex, and that 
theree may be situations in which for example only one principle applies. In 
thesee so-called simple contexts, one does not have to weigh the principle 
againstt other principles: the principle is just applied. We are quite capable of 
incorporatingg this idea into a logic of principles. It would not serve any 
functionn - in fact it would be confusing - to say that in these simple context, 
thee principle functions like a rule (or even more confusing: is a rule). Likewise 
wee are quite capable of incorporating the idea that there may be principles that 
prevaill  in every case in which they come into conflict with other principles. 

Itt should be noted that the practical significance of this correction is 
negligible.. I cannot think of any substantive principle within our legal order 
thatt actually functions as an absolute, meaning that however slight it is 
involvedd in a situation, it always outweighs any opposing consideration. 
However,, it is important to highlight this issue, as Dworkin's stance may 
confusee matters and obscure a clear view of what principles are and what 
makess a general norm a principle rather than a rule. 

8.. Concluding remarks 

Thiss chapter explored Dworkin's distinction between rules and principles, first 
developedd in his article 'The Model of Rules' (1967), which focuses on the 
factt that rules and principles function in a distinctly different manner. This 
distinction,, after some adjustments, appears to fit  perfectly into the analysis of 
thee model of principles as described in chapter one. It is striking that Dworkin 
himselff  appears to have abandoned this rule-principle distinction later on: in 
hiss article 'Hard Cases' (1975) and his book 'Law's Empire' (1986), where he 
fullyy develops his version of the model of principles, he calls a principle any 
standardd that establishes a right. The notion of principles now includes norms 
thatt would according to the earlier distinction have been categorized as 
rules.622 I will not attempt to reconstruct exactly why Dworkin's terminology 
hass shifted as it has. However, as the rule-principle distinction is very useful 
withinn the context of the model of principles, I will reinstate it in this context 
evenn though Dworkin seems to pay no more attention to it. 

Josephh Raz also points this out with regard to Dworkin's position in 'Hard 
Cases'.. See J. Raz, Legal Principles and the Limits of Law, in: M. Cohen (ed.), 
'Ronaldd Dworkin and Contemporary Jurisprudence', Rowan and Allenheid, 
Totowa,, New Jersey, 1984, on p. 82. (Note that this is a (partial) reprint of Raz' 
originall  1972 article, with the same title, published in theYale Law Journal; the 
factt that Dworkin has abandoned his original rule-principle distinction is 
mentionedd in the added postscript). 
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Wee have gained a better  understanding of what type of entities 
principless are and why they do not function in the all-or-nothing manner  of 
rules.. It was established that principles are ideals which in actual practice 
oftenn conflict. Though principles certainly do have a valuable function in that 
theyy alert a decision-maker  to aspects of the situation that he must consider, 
thee problem of their  guiding capacity in a practical sense still remains. In this 
sense,, the investigation in this chapter, however  useful in enhancing our 
understandingg of principles, did not directly contribute to a resolution of the 
problemm of conflicting principles. When making the transition from the ideal 
worldd of pure principles to the real world of rules and decisions for  particular 
cases,, we need standards that can provide guidance in determining how to 
resolvee the conflict between principles. In the next two chapters an attempt 
wil ll  be made to develop (aspects of) a theory that can place constraints on a 
decision-makerr  who has to deal with competing principles. 
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