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Chapterr  4 

Layingg the groundwork for  a notion of rationalit y 
inn the application of principles 

1.. Introductio n 

Inn this chapter, a beginning will be made with the search for an answer to the 
problemm of conflicting principles, which refers to the problem that principles 
seemm to have no significant guiding capacity due to the fact that they often 
conflict.. First of all, in section 2, this problem will be placed in the larger context 
off  the structure of the principle-based theory as a whole, and it will be restated in 
moree precise terms. Next, in section 3,1 will clear some ground by discussing 
andd rejecting two options which would have allowed for a relatively simple 
solutionn of our problem: the idea that there really is a single underlying meta-
principlee which tells us how to weigh the competing principles, and the idea that 
thee competing principles are ordered in a lexicographical, situation-independent 
manner.. Having discarded these two possibilities, we have a clearer view of 
whatt our task is: we have to find standards of rationality that can accommodate 
thee fact that the conflict between principles is resolved in a situation-dependent 
manner.. A new start is made, in section 4, by developing the following two 
propertiess of principles: 'a principle's capacity to rank fact situations according 
too the degree of involvement of the principle', and 'a principle's capacity to rank 
thee decisions that are actually possible in a given situation according to the 
degreee to which they realize the principle'. 

2.. Back to the problem of the weak structure of the principle-based 
theory y 

Thee constraining force of the model of principles hinges to an important extent 
onn the formal structure of the principle-based theory underlying the positive law. 
Thiss structure can be broken down into two main elements: (1) the formal 
relationshipp among principles of the system, and (2) the formal relationship 
betweenn the level of principles and the more concrete level, consisting of rules 
andd decisions for particular cases. Clearly, the more extensive and sharply 
definedd the nature of these relationships, the more defined the overall structure 
off  the principle-based theory. And the sharper defined this structure, the more 
constraintt this theory is able to impose on those reasoning within the model of 
principles.. In the course of the previous three chapters, various aspects of the 
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structuree of the principle-based theory have been described. It is useful to briefly 
recapitulatee the main points made in this respect and to take stock of where we 
standd at this point. 

Withh regard to the relationship among principles the following was 
established.. There are several hierarchical layers of principles, meaning that 
relativelyy concrete principles can often be seen to flow from more general 
principles.. For instance, 'safety on the road' follows from the more general 
principlee of'the protection of human life and material goods'.1 It was assumed 
thatt at the top of the hierarchy, there is a plurality of principles.2 Furthermore, it 
wass stated that the principles belonging to the principle-based theory have to be 
compatible,, implying that they can coexist in one theory of political morality. 
Thiss means that fundamentally irreconcilable principles cannot be part of one 
andd the same principle-based theory. As an example of two irreconcilable 
principless the following two principles were mentioned: the principle of 
Apartheidd and the principle of non-discrimination on the basis of race.3 

Thee relationship between the level of principles and the more concrete 
levellevel of rules and particular decisions was, in the beginning of this study, 
presentedd in an unproblematic way. The examples presented in chapter 1 made it 
appearr as if principles can lead the judge quite efficaciously to the right answer. 
Inn the course of chapters 2 and 3, the relationship between the level of principles 
andd the level of rules and particular decisions was exposed in a different, more 
problematicc light. It was established that principles are 'ideals' in the sense that 
theyy are pure statements of something good to be promoted; they are not yet 
elaboratedd with regard to what is actually possible in reality and with regard to 
otherr competing principles which are also part of the system. For practical 
purposes,, principles generally provide very incomplete guidance.4 The main 
problemm afflicting principles in this respect is that principles (even when they are 
compatible)) have a high propensity to conflict. It was established that quite a few 
contextss are complex in the sense that two or more competing principles are 
applicable.. Hence, the phenomenon of dueling principles cannot be dismissed as 
aa marginal issue.5 The question of how competition between principles is to be 
resolvedd therefore warrants serious consideration. 

Thee process of resolving conflicts between principles was described as 
'weighingg the principles involved'. Though this is indeed an apt description of 
thee process which takes place, it does not give any indication as to how one 

Seee chapter 1, on p. 12. 
22 See chapter 1, on p. 13. This assumption will be further examined and confirmed 

laterr on in this chapter, see below section 3.1, pp. 114-116. 
33 See chapter 3, on p. 87. 
44 See chapter 3, on p. 103. 
55 See chapter 2, on pp. 58-59. 
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shouldd determine the relative weight of dueling principles. We need standards 
thatt are able to provide guidance with respect to the assignment of weight to 
competingg principles. Unless we are able to identify such standards, we are stuck 
withh the image of principles as lame ducks as far as guiding capacity is 
concerned.. This would in turn imply that the principle-based theory has a weak 
structure:: an 'unguided jump' has to be made from the level of competing 
principless to the level of rules and decisions for particular cases.6 

Inn the remainder of this study, an attempt will be made to identify 
standardss that provide guidelines as to how to attribute weight to conflicting 
principless - guidelines that have more to offer than the rather meaningless notion 
thatt principles that are applicable to a situation "must be taken into account as 
considerationss inclining in one direction or another". Before proceeding, let us 
restatee the problem in more precise terms. When faced with a case in which 
competingg principles appear to apply, one can identify various decisions that are 
actuallyy possible in this case. Assuming two competing principles, Px and Py, at 
leastt two decisions are possible: one giving precedence to Px and one giving 
precedencee to Py. Take for instance the case in which the publication of a 
televisionn broadcast is contested, with one party invoking the protection of his 
privacyy and the other invoking freedom of the press. Here, the following two 
decisionss are actually possible: allowing the broadcast, thus giving precedence to 
freedomfreedom of the press, or ruling that broadcasting would be unlawful, thus giving 
precedencee to the protection of privacy. In quite a few situations, there are more 
optionss than these two (that is, fully implementing Px or fully implementing Py). 
Itt may be possible to take decisions that are not one-sided, but that implement 
bothh principles to some degree, thereby giving some effect to both principles. 
Onee could for example decide that broadcasting is permitted, with certain 
restrictionss that would protect a person's privacy to some degree.7 The problem 
off  conflicting principles can more precisely be restated as the problem of how to 
decidedecide which one among all of the decisions that are actually possible in a given 
situation,situation, each representing a different comparative weighing of the competing 
principles,principles, should be selected. 

Itt should be remembered that this study is concerned with the area where 
reasonablee people, upon reflection, will agree within the confines of the model 
off  principles. When applied to our key problem - the problem of how to decide 
whichh weight should be attributed to competing principles - the nature of the 
standardsstandards we are looking for can therefore be defined as follows: we are 
searchingg for standards that provide compelling arguments for either accepting 
orr rejecting one or more of the decisions that are actually possible in a given 

66 See chapter 2, on pp. 68-69. 
77 For a more elaborate consideration of the possibility of blending principles, see 

below,, section 4.2.3, pp. 132-134. 
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context;; compelling arguments are those which reasonable people, upon 
reflectionreflection will agree to. 

Itt is important not to set out on this search for these standards of 
rationalityy in the implementation of competing principles with the attitude that 
onlyy those standards which can in all or in most cases lead to one unique answer 
wil ll  do, and to consider the enterprise as failed if we cannot come up with 
anythingg close to this. Instead, the enterprise will be undertaken with this 
attitude:: take the large sea of indeterminacy which seems to exist under dueling 
principless and see whether we can reclaim any pieces of land which can provide 
aa firmer foothold in reasoning with principles. Anything which provides some 
rationall  guidance in reasoning with dueling principles should be considered a 
gain. . 

Inn illustrating the various aspects of the notion of rationality in the 
implementationn of principles in this and the next chapter, I will not only be using 
illustrationss from the area of law. Reference will also be made to everyday 
situations.. This is done with the purpose of showing that the standards of 
rationalityy pertaining to the application of principles do not constitute some 
speciall  'higher logic' specific to the arena of law. Instead, large parts of it are 
rootedd in common sense reasoning as it is used in everyday life. 

3.. Searching for  rationalit y in the wrong places 

Itt is instructive to start the quest for rationality in the resolution of conflict 
betweenn principles by considering some possible avenues that are eventually not 
goingg to help us out. By ruling out some of the solutions which might at first 
glancee seem plausible and attractive, we will get a clearer sense of the nature of 
thee problem we are faced with and we will get a sense in which direction we 
shouldd look for a solution. 

3.11 Looking in the wrong direction: a single underlying met a-principle 
ass a common denominator 

Probablyy the most obvious direction in which to search for a rational resolution 
off  conflicting principles is the following. Underlying the conflicting principles is 
aa common unit in terms of which they can be evaluated and which suggests how 
thee conflict should be resolved. This unit consists of a fundamental meta-
principle,, an ultimate "good" which should be realized as much as possible. 
Fromm among the range of all possible decisions, each representing a different 
weighingg of the dueling principles, that option should be chosen which 
contributess most to the realization of this meta-principle. If there were indeed a 
singlee underlying value, the image of a plurality of principles at the top of the 
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hierarchyy would actually be incorrect. Instead, there would be a single master-
principl ee at the top of the principle-based theory, and principles such as 'freedom 
off  speech', 'no man may profi t from his own wrong' and 'protection of the 
economicallyy weaker  contract party' would be positioned at a mid-level. The 
principle-basedd theory would be a so-called monistic theory, that is, a theory that 
assumess a single, ultimate value in terms of which all must be measured. The 
mostt  obvious candidate for  such a fundamental meta-norm would be the 
principl ee of utility , which stipulates that one should act in a way which produces 
thee greatest good for  the greatest number  of people. One could also consider  the 
masterr  ideal which Dworki n uses withi n his political theory, 'the right  to equal 
concernn and respect'. 

However,, even if agreement could be reached as to which meta-principle 
shouldd be considered as the underlying overarching presence behind the 
competingg principles, an important problem still remains. We are looking for  an 
underlyingg meta-principle that has the capacity to guide the attributio n of weight 
too conflicting principles, in the sense that reasonable people who accept the 
meta-principle,, would agree that this weighing indeed follows from its 
application.. Thus, the meta-principle has to be more than a unit which serves as 
aa convenient way to express or  summarize the outcome ex post facto. Let us 
againn consider  the case of someone deciding which car  to buy . I f this person 
choosess a particular  car, which embodies a particular  weighing of the various 
valuee parameters - such as safety, fuel efficiency, road noise, etc. - we could say 
thatt  he has chosen the car  which gives him the most pleasure or  satisfaction. But, 
thee idea that he has 'maximized his satisfaction' is merely a way to express the 
overalll  result of the weighing; the notion did not guide towards the decision. 
Likewise,, fundamental norms like utilit y and the right  to equal concern and 
respectt  appear  too vague and abstract to be of any help in the type of complex 
situationn faced by a judge or  legislator.9 With regard to utilit y for  instance, 
difficultie ss exist with respect to both the conceptual meaning of utilit y and its 
measurability.100 Being told to act to produce the greatest average net good, or  to 
actt  in a way which maximizes people's right  to equal concern and respect, begs 
thee question of how to resolve, for  example, a situation where freedom of the 
presss conflicts with a person's privacy. 

Nott  surprisingly therefore, people who have to actually take decisions in 
thee practical world, lik e legislators, judges and other  government officials, 
appearr  not to use any abstract meta-principle in reaching decisions. Sometimes 

88 This car  example was used before as a non-normative example of a case where 
competingg value parameters pertain, see chapter  3, p. 99. 

99 See also Bayles, Mid-level Principles and Justification, on p. 53. 
100 See for  example A. Sen, On Ethics and Economics, Clarendon Press, Oxford, 1987, 

onn p. 40, fh. 13. 
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formulationss such as "justice, equity demands ..." are used, which may seem to 
referr to something like a meta-norm. However, unless this refers to one of the 
mechanismss which is part of the logic of principles to be described below in 
chapterr 5, such statements lack substance: they do not provide any compelling 
argumentss for taking one decision rather than the other. All this is not to say that 
thee study and analysis of abstract fundamental norms is an infertile exercise. 
Researchh into the various meta-principles may eventually result in insights 
whichh would make them suitable for use in the world of practical decision-
making.. In the mean time, our situation is such that no meta-principle with 
guidingg force is available. Our situation is adequately summarized in the 
followingg quote from Rescher: 

".... if value were homogenous, then rationality would indeed be a matter 
off  maximization .... But that is not the way it is. We must reject the 
dogmaa of homogeneity of value. 

Too be sure, life would be much simpler if all goods were in fact 
commensurable.. I would not have to fret about my choices in difficult 
casess - 1 would not feel "in a dilemma' about them - if everything could 
bee measured in a common unit that provides for automatic comparability. 
Butt that just is not the way it is in the real world. 

Inn general, things have many different value aspects Vi, and we 
havee no function of combination V to extract a single, all-embracing 
measuremeasure of overall value from them. We have to deal with a plurality of 
distinctt "parameters of value"."11 (emphasis in original) 

Sincee no meta-principle is used in legal practice and no possible candidate for 
suchh a principle has been shown to have the required guiding capacity, it is 
assumedd in this study that the principle-based theory is not a monistic theory, but 
thatt it has a plurality of principles at the top. 

3.22 A word about the notion of (in)commensurability 

Ass was seen, the issue of resolving the conflict among principles is generally 
describedd as 'determining the relative weight of the conflicting principles'. This 
callss to mind the image of a pair of weighing scales, which in turn presumes a 
unitt in terms of which the weight of the competing principles can be assessed. At 
thiss point we should briefly discuss a notion which inevitably enters the picture 
here:: the notion of (in)commensurability. The term 'commensurable' is defined 
inn the dictionary as "having a common measure, or being reducible to one" and 

Rescher,, Ethical Idealism, on pp. 62-63. 
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thee following illustratio n is used: a yard and a foot are commensurable since 
bothh may be measured in terms of inches.12 Entities are incommensurable when 
theree is no common unit in terms of which they can be evaluated. 

Wit hh the rejection, in the previous section, of the idea of one common 
underlyingg denominator  in the form of a single meta-principle, it may seem that 
wee are led to the conclusion that principles are incommensurable entities. They 
doo not resemble the foot and the yard which, though at first  sight they appear  to 
bee of different kinds, are really homogenous in that they can both be assessed in 
termss of the common unit of inches. Before jumpin g to this conclusion, let us 
takee a closer  look at the notion of (in)commensurability. 

Wee should be careful to distinguish incommensurability from 'equality of 
value'.. As Raz points out, one may be led to think that if neither  of two options 
iss better  than the other, surely their  value must be the same.13 There is however  a 
differencee between options being incommensurable and being of equal weight: 
"Sayingg that they are of equal value is passing a judgment about their  relative 
value,, whereas saying that they are incommensurable is not." 14 Thus, the 
assertionn that two possible ways of resolving the conflict between principles are 
incommensurablee is not the same as a tie judgment. The latter  implies that the 
twoo options are just as good, whereas incommensurability implies that one is 
unablee to make a judgment at all for  lack of a standard which provides a means 
off  comparison. 

Itt  should also be noted that (in)commensurability should be distinguished 
fromfrom  (in)compatibility . I f two principles are incompatible, they cannot live 
togetherr  withi n one and the same theory of political morality . I f principles are 
incommensurable,, this does not imply that they are incompatible: the fact that 
theree is no standard to determine which relative weighting of two competing 
principless is best does by no means imply that these principles cannot live 
togetherr  withi n one coherent theory. And conversely, the fact that two principles 
aree incompatible does not automatically imply that they are incommensurable: if 
twoo values cannot coexist within one and the same system, there may well be a 
standardd to determine which one is to be preferred. 

Somee would limi t the notion of commensurability to cases where there is 
aa single scale of units of value according to which items can be precisely 
measured.155 This would imply that only a unit of measurement that is able to 
providee a cardinal ranking (that is, a ranking according to quantity) suffices. I f 

122 Webster's Dictionary of the English Language, The World Publishing Company, 
Neww York, 1953. 

133 Joseph Raz, The Morality of Freedom, Clarendon Press, Oxford 1986, on p. 322. 
144 Ibid, on p. 324. 
155 See Chang (ed.), Incommensurability, Incomparability and Practical Reason, on p. 

2. . 
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noo such unit is available, incommensurability arises. However, it does not seem 
tooo far-fetched to broaden the notion of commensurability to include units of 
measurementt that are able to rank options ordinally (that is, a ranking as 
positionss in a series). This would imply that whenever options can be ranked 
relativee to each other in terms of'more'-'less'-'the same' or in terms of 'better'-
'worse'-'equallyy good', they would be commensurable. Both interpretations of 
commensurabilityy would require one common scale on which the possible ways 
off  resolving the conflict among principles can be ranked - either cardinally or 
ordinally. . 

Iff  commensurability indeed requires a single underlying scale on which 
alll  the possible ways of resolving a conflict among principles can be positioned, 
thenn principles are indeed incommensurable. With the rejection in the previous 
sectionn of a single underlying meta-principle, the idea of principles as being 
commensurablee in this sense has been discarded as well. But, does this also spell 
thee end of all possibilities of finding compelling arguments for judging some 
optionss as being better than others? As will be seen, this is not the case: with the 
rejectionn of the notion that the best decision (that is, the best relative weighting 
off  principles) is the one that maximizes the realization of some underlying meta-
entity,, we have not reached the end of standards of rationality in the 
implementationn of competing principles. In the next chapter, three distinctly 
differentt standards of rationality will appear to apply. Though they do not 
providee one single continuous scale on which all available options can be 
positioned,, they are standards that enable us to compare the at least some of the 
optionss and to judge some as being better than others. 

Itt should be noted that there are interpretations of (incommensurability 
thatt would include such external standards of rationality as a means which 
renderss entities commensurable. Raz for example describes incommensurability 
ass follows: "... if two options are incommensurate then reason has no judgment 
too make concerning their relative value."16 This description does not seem to 
presupposee that commensurability requires a single scale on which all can be 
measured.. To the extent that the various options can be compared in terms of the 
standardss of rationality to be described, these options are commensurable: reason 
hass a judgement to make concerning their relative value. 

Inn the context of this study, we do not have to take a position as to which 
interpretationn of commensurability should be preferred - either the narrow 
versionn which requires a single common scale on which all options can be 
orderedd cardinally or ordinally, or the broader version which is not limited to a 
commonn scale but which also encompasses external standards of rationality 
whichh allow for a comparison of some of the options. My concern is not the 
analysiss of the concept of commensurability, but the question whether there are 

166 Raz, The Morality of Freedom, on p. 324. 
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standardss of rationality in the implementation of competing principles. It is 
howeverr important to keep in mind the following. Will i the i ejection of a single 
meta-principlee in terms of which all options can be evaluated, the possibility of 
onee single scale has been discarded as well. If one chooses to adopt the narrow 
definitionn of commensurability and, as a result, would call principles 
incommensurablee because of this lack of a single common scale, this does not 
signifyy the end of the possibility that standards of rationality may exist that can 
orderr the various options for resolving the conflict between principles. As will be 
seen,, standards exist that are often able to rule out some of the options as being 
worsee than others. 

3.33 Another  cul-de-sac: consistency presupposing a universal, situation-
independentt  ordering of principles 

Besidess the possibility of a fundamental meta-principle, which we have ruled out 
inn section 3.1, there is another solution that would resolve the problem of 
conflictingg principles in a relatively uncomplicated manner. The following 
requirementt could be posited for regulating the relationship between competing 
principless and their concrete implementations: the conflict between principles 
shouldd be resolved in a consistent manner. As will be seen in the next chapter, 
thee notion of consistency does indeed have a significant role to play in the logic 
off  dueling principles. However, it should be pointed out that this notion should 
nott be interpreted in the following manner. 

AA simple form of consistency would stipulate the following mode of 
applicationn of principles. Assume that in fact situation A, principle X conflicts 
withh principle Y, and that this conflict has been resolved by deciding that 
principlee Y outweighs principle X. Consistency would demand that in all other 
situationss in which the same two principles are at odds, principle Y should also 
bee given precedence to principle X. Next assume that in case B, in which 
principlee Z conflicts with principle X, it has been decided that principle X 
outweighss principle Z. Using the transitivity axiom, the decision in all cases in 
whichh principle Z conflicts with principle Y, should be: principle Y outweighs 
principlee Z. 

Rawtss phrases this requirement this way. The interpretation of 
consistencyy just described, presumes that principles can be put in what he calls a 
seriall  or lexicographical ordering: 

"Thiss is an order which requires us to satisfy the first principle in the 
orderingg before we can move on to the second, the second before we 
considerr the third, and so on. A principle does not come into play until 
thosee previous to it are either fully met or do not apply. A serial ordering 
avoids,, then, having to balance principles at all; those earlier in the 
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orderingg have an absolute weight, so to speak, with respect to later ones, 
andd hold without exception."17 

Theree are theories which rank principles in this manner. Rawls' own 
theoryy of justice is probably the most well-known example. This theory consists 
off  two principles of justice: (1) each person is to have an equal right to the most 
extensivee basic liberty compatible with a similar liberty for others18; (2) social 
andd economic inequalities are to be arranged so that they are both (a) reasonably 
expectedd to be to everyone's advantage, and (b) attached to positions and offices 
openn to all. The theory stipulates that these principles are to be arranged in a 
seriall  order in the sense that in case of conflict, the first principle always ranks 
priorr to the second.19 

Unfortunately,, the structure of the principle-based theory underlying the 
positivee law is not this simple. In the legal arena, the standards for the 
applicationn of principles do not correspond to a model of consistency which 
assumess a lexicographical ordering of principles. We just know that it would be 
foolishh to expect privacy to always outweigh law enforcement, or free speech to 
alwayss take precedence over public safety. If this were the case, even the 
slightestt infringement of someone's privacy could prevent the realization of law 
enforcement.. We know that such a universal, situation-independent ordering of 
principless does not fit the way principles operate in the legal area, nor would we 
findfind it acceptable if they did.20 We know that, as a general rule, the weighing of 
principless is and should be situation-dependent. 

Thee fact that a universal, lexicographical ordering of principles is not 
suitedd for the implementation of legal principles, has also been explicitly 
confirmedd in court decisions. An example of this is a 1994 case decided by the 
Dutchh Supreme Court. The case, also mentioned in the previous chapter21, 
concernedd a conflict between two constitutional rights, the right to privacy and 
freedomm of the press. A publishing company had published an article about the 
sixx most famous murder cases since the second world war, including a murder 
committedd by Ferdi E. In this article, photographs were published of Ferdi E., 
whoo several years before had been convicted of a notorious kidnapping and 

177 John Rawls, A Theory of Justice, Oxford University Press, Oxford, 1992 (12th 

impression),, on p. 43. 
188 Rawls has slightly changed this first principle later on in the sense that the notion of 

"mostt extensive" has been replaced by "a fully adequate scheme" ("Each person has 
ann equal right to a fully adequate scheme of equal basic liberties which is 
compatiblee with a similar scheme of liberties for all"); see John Rawls, Political 
Liberalism,Liberalism, Columbia University Press, New York, 1993, on p. 291. 

199 Rawls, A Theory of Justice, on pp. 60-61. 
200 See also Bayles, Mid-level Principles and Justification, on pp. 58-59. 
211 See chapter 3, on p. 84. 
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murderr  of a well-known captain of industry. Ferdi E. demanded compensatory 
damagess and requested that the court forbid similar  publications by the 
publishingg company in the future. The publishing company countered the claim 
byy invoking freedom of the press. 

Mor ee specifically, Ferdi E. based his claim on a statutory provision 
concerningg the publication of portrait s for  which permission had not been 
grantedd by the individual concerned. The provision, the main aim of which is the 
protectionn of privacy, stipulates that publication of such portrait s is unlawful if 
thee person concerned has 'a reasonable interest'  in not having the portrai t 
published.. Ferdi E. argued that there is an abstract, absolute ordering between 
thee right  to privacy and freedom of the press; he contended that in any case 
wheree these two principles conflict, the right  to privacy outweighs freedom of 
expression.. This would imply that as long as he would show that his privacy was 
infringedd upon by the publication of these photographs, he had 'a reasonable 
interest''  in non-publication and, consequently, publication would be unlawful. 

Thee Attorney-General disputed Ferdi E.'s position that there is an abstract 
orderingg of these two principles. In arguing his side of the case, he broadened the 
scopee to the general issue whether  an abstract ranking of constitutional principles 
couldd ever  be made. In doing so, he referred to the legal literatur e about 
conflictingg constitutional rights and he stated that the general conclusion is that it 
iss impossible to construct a generally valid hierarchy of constitutional principles. 
Attemptss have been made to do this, but the Attorney General concluded that 
thesee have all failed. With this, he underscored his assertion that conflict 
betweenn constitutional rights can only be decided in light of the concrete 
circumstancess of a case. 

Thee Dutch Supreme Court explicitly agreed with the Attorney General 
thatt  an abstract hierarchical ranking of constitutional rights is not possible. 
Instead,, the weight of conflicting principles is dependent on the specific 
circumstancess of a situation. Having made this general comment, the Court 
discusseddiscussed the case at hand and it dismissed Ferdi E.'s claim by declaring that the 
lowerr  court's decision that in a case like this freedom of the press outweighs the 
rightright  to privacy, was not based on a wrong interpretation of the law. 

Thee idea that preferabilit y is situation-dependent is not unique to how 
principless function in the legal area. I f you think about it, even in ordinary 
everydayy situations preferabilit y varies with context. I f asked whether  one 
preferss tea to coffee, one's choice might depend on the time of the day 
(preferrin gg coffee to tea in the morning and tea to coffee at night) and we would 
normallyy not think of that as being inconsistent. Or  consider  the following 
discussionn which Reseller  constructs to illustrat e his thesis that preferences are 
typicallyy situation-dependent.22 

Rescher,, Ethical Idealism, on p. 69. 
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1.. I am asked: "Do you prefer butter or olive oil?" I respond: "Butter." 
Forr I reason that in contexts where this sort of choice makes sense -
namely,, in cooking or frying -1 prefer butter. 

2.. Next I am asked: "Do you prefer butter or mayonnaise?" I respond: 
"Mayonnaise.""  For I reason that in contexts where this sort of choice 
makess sense - namely in sandwich-making -1 prefer mayonnaise. 

3.. Now I am asked: "Do you prefer mayonnaise or olive oil?" I respond: 
"Olivee oil." For I reason that in contexts where this sort of choice 
makess sense - namely in dressing salads -1 prefer olive oil. 

Supposee that in response to these answers, someone objects: "You really should 
nott have said that you prefer butter to olive oil if you do not prefer it in all 
cases.""  As Rescher points out, this is a foolish comment, as it gears preference to 
aa condition of things that effectively never obtains. Our preferences among 
objectss of choice are generally not unqualifiedly universal. 

Concludingg then, a notion of rationality in the implementation of 
competingg legal principles would have to incorporate the fact that the weighing 
off  principles generally is and should be situation-dependent. 

4.. Expanding the picture of principles: introducing two properties of 
principles s 

Wee have just rejected the idea of an underlying meta-principle as well as that of 
ann abstract, situation-independent ordering of principles as the basis for 
resolvingg conflict among principles. With this, we have discarded two ideas 
whichh would have led to a formally relatively simple notion of rationality in the 
implementationn of principles. It appears that our problem is quite complicated: 
thee principle-based theory has a plurality of principles at the top, and conflict 
amongg these principles is to be resolved in a situation-dependent manner. Not 
surprisinglyy therefore, the notion of rationality that will be developed in the 
remainderr of this study will appear to have a rather complicated, multi-faceted 
form.. Before the requirements of rationality in the implementation of principles 
cann be delineated, two properties of principles need to be developed. As was 
seenn in the previous chapter, principles (just like rules) consist of two 
components:: (1) a scope, which encompasses the fact situations the principle 
appliess to, and (2) a legal consequence, which indicates what legally follows and 
which,, consequently, indicates which decision the norm points to23 The two 
propertiess to be described here relate to the fact that a principle can do more than 
indicatee whether it applies to a given situation or not, and whether a decision 

Seee chapter 3, on p. 77. 
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doess or does not implement a principle. A richer, more sophisticated image of 
thesee two components will be presented.24 

4.11 A principle' s capacity to rank different situations according to the 
degreee of the principle' s involvement 

4.1.11 Describing the notion 

Thee first property, which relates to the component of a principle's scope, is the 
following:: a principle has the capacity to rank different situations to which it is 
applicableapplicable according to the degree of involvement of this principle. The 
principlee of privacy is, for example, infringed upon both in the case of police 
searchh of houses and in the case of search of vehicles. However, the principle is 
ass a general rule more involved in the first case than in the second as houses are 
normallyy used as homes while cars are not (of course we can imagine exceptions 
too this, such as the case of a poor person who uses his car as his home - but this 
doess not detract from the fact that as a general rule the foregoing holds). The 
principlee that the economically weaker contract party needs to be protected by 
thee law is more involved in situations where the relationship between contracting 
partiess is typically very unequal, like the relationship landlord - tenant, than in 
situationss where the playing field is somewhat more level, for example the 
buyer-sellerr relationship in case of consumer goods. And finally, taking a more 
local,, small-scale principle like 'quiet in the park', we know that it is more 
involvedd in the event of cars driving through the park than when bicycles do so, 
givenn that cars are noisier than bicycles. The basis of the ranking of situations 
accordingg to the degree of involvement of a principle is empirical fact or 
commonn sense. We just know that, as a fact, bikes would be less of a nuisance as 
farr as noise is concerned than cars, and that houses are as a general rule more 
privatee places than cars. 

244 Lars Lindahl's article, Conflicts in Systems of Legal Norms: a Logical Point of 
View,View, inspired my development of these two properties (in: PW. Brouwer, T. 
Holl  et al. (eds.), 'Coherence and Conflict in Law; Proceedings of the 3rd 

Benelux-Scandinaviann Symposium in Legal Theory', Kluwer, Deventer/Boston, 
W.E.J.. Tjeenk Willink, Zwolle, 1992, pp. 39-64). Lindahl ranks actions 
accordingg to 'the intensity of requisiteness from the point of view of one 
principlee or a set of principles' (see pp. 48-61). He does, however, not make the 
distinctionn as it is made here, between 'the ranking of situations according to the 
degreee of involvement of a principle' and 'the ranking of decisions that are 
possiblee in a given situation according to the degree to which they realize a 
principle'. . 
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Speciall  mention should be made of one factor that plays a major role in 
rankingg situations relative to each other in the area of law. It is common sense 
that,, all other things being equal, it is worse to inflict damage intentionally than 
iff  it is the result of someone's negligence, and inflicting damage by negligence is 
inn turn worse than doing so purely by accident. This factor plays a major role in 
thee area of law, which frequently intervenes when a person's actions damage the 
commonn good or the interests or rights of other individuals. Thus, a principle 
likee 'nobody may profit from his own wrong' is more involved if the wrong is 
thee result of the full intent of the person who has or would profit from the wrong 
thann if it is the result of negligence. Suppose that person A is named as 
beneficiaryy in the life insurance policy of person B, and A has caused the death 
off  B. The principle 'nobody may profit from his own wrong' is more involved in 
casee the cause of B's death is thatt A has murdered him than if A has caused B's 
deathh by an unintended act of negligence. 

Obviously,, one cannot solely rank situations in terms of differences with 
respectt to the degree of involvement of a principle. One can also categorize 
situationss as being the same in light of the degree of involvement of a particular 
principle.. It could for instance quite plausibly be argued that the principle 
'protectionn of the weaker contract party' is just as much involved in the 
relationshipp landlord-tenant as in the relationship employer-employee (given that 
roughlyy comparable situations exist on the job and housing market in terms of 
scarcity).. From the point of view of this principle, these situations are analogous: 
theyy both deal with essential needs (housing, work) and typically an unequal 
relationshipp exists in the sense that the person in need of housing or work is in a 
weakerr position. 

Thiss ranking of situations relative to each other according to the extent to 
whichh the considerations implied by a principle are affected, departs from the 
simplee categorization of situations into two categories: either a particular 
principlee applies to a given situation or it does not.25 The measure does not treat 
thee category of contexts to which the principle applies as homogenous; instead, a 
finerfiner distinction is made. It should be noted that the ranking of situations on this 
scalee is not cardinal, but ordinal: contexts are being ranked relative to each other 
inn terms of the involvement of a principle being more, less or the same. 

Thee ranking of situations according to the extent to which a principle is 
involved,, can be translated into a ranking of these situations according to the 
degreedegree of requisiteness that the principle be implemented. Obviously, from the 

Off  course, there will always be a penumbral area where it is not (or at least not 
immediately)) clear whether a given principle applies or not. The penumbra should, 
inn the present context at least, not be perceived as a third category: with respect to 
casess that Ml in this penumbral area, one has to decide whether the principle applies 
orr not. 
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perspectivee of the principle 'the protection of privacy', it is requisite that both 
policee search of vehicles and of houses be prohibited. But, since the principle is 
moree involved in the latter case than in the first, it is more requisite that search of 
housess be prohibited (depicted as s2 on figure 1 below) than search of vehicles 
(si).. And in the example of the beneficiary of a life insurance policy who caused 
thee death of the policy holder, it is more requisite that the legal consequence of 
thee principle 'nobody may profit from his own wrong' is implemented (that is, 
thee beneficiary may not receive the proceeds of the life insurance policy) in case 
thee beneficiary murdered the policy holder (s2) than if the death was caused by 
thee beneficiary's negligence (si). 

figurefigure 1 

rankingg of situations according to — 
degreee of involvement of Px l ° w 

translatess into 

1 1 
rankingg of situations according to 
degreee of requisiteness that low 
Pxx be implemented 

Onee could perhaps think that not just principles, but also rules possess this 
capacityy to order fact situations according to the degree of their involvement. 
Takee the rule that on highways one may not drive more than 60 mph. One could 
arguee that it is evident that this rule implies that a case of a person driving 90 
mphh constitutes a graver violation of the rule than a situation in which a person 
drivess 70 mph. Both have violated the rule, but the first person's violation is 
moree serious, and it is therefore more requisite that the first person be fined than 
thee second. However, it is not the rule, but the underlying principle which is 
doingg the ranking here: if challenged to argue why the first violation is more 
seriouss than the second, one would have to appeal to the underlying point of the 
rule,, 'safety on the road', and state that it is unsafer to drive 90 than 70 mph. The 
seriousnesss of the violation can only be assessed in terms of the scale offered by 
thee principle underlying the rule. 

Itt should be noted that not all situations can be ranked unequivocally this 
way.. It may not always be clear how situations in which a given principle 

si i s2 2 
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applies,, should be ranked relative to each other in terms of the degree of 
involvementt of the principle. For instance, which of the following situations 
rankss higher with respect to the principle that people be held accountable for 
theirr actions: negligent behavior which results in the death of a person, or an 
attemptt to poison someone which failed because, instead of a deadly dose of 
cyanide,, the villain accidentally put cornstarch into the victim's wine? 
Reasonablee people may disagree here. However, the fact that there are situations 
whichh cannot be clearly ranked on the scale, does not detract from the fact that in 
aa lot of cases reasonable people do agree about how various situations should be 
rankedd relative to each other. 

4.1.22 The ranking of situations with respect to two competing principles 

Situationss can be categorized with respect to the degree of involvement of 
severall  competing principles. Let us suppose that the legislature is designing 
legislationn regulating the search of homes and of vehicles without the consent of 
thee individuals involved, with the purpose of enabling the police to investigate 
prohibitedd activities. Two opposing principles are involved: the protection of 
privacy,, which pulls in the direction of disallowing such searches, and the 
interestt served by police investigation of prohibited activities, which favors 
allowingg them. Assume that the legislators have decided that searches of both 
housess and vehicles should be made possible in certain circumscribed cases. 
Noww they are considering whether a warrant should be required, obligating the 
policee to obtain permission from a judge before a search may take place. The 
samee two principles, privacy and the interest of police investigation, are in 
competitionn with respect to this issue. Since a warrant would provide an extra 
safeguard,, as a judge would evaluate whether a police search is indeed 
appropriatee and allowed, privacy pulls in the direction of requiring it. The 
interestt and efficiency of police investigation will generally pull in the opposite 
directionn of allowing warrantless searches. What we want to find out is how in 
thee cases of search of houses and search of vehicles the two principles are related 
too one another with respect to the question 'warrantless search or not?'.26 

Thiss issue can be visualized on a two-dimensional diagram like the one 
shownn below (figure 2). On this diagram, various situations of fact can be 
positionedd according the degree of involvement of two principles, Px and Py. Let 
uss assume that Px represents the principle of the interest of police investigation 
andd Py stands for the principle of privacy. What needs to be done in the example 

Thiss example is based on a case described in S.L. Hurley, Coherence, Hypothetical 
CasesCases and Precedent, Oxford Journal of Legal Studies, vol. 10, 1990, pp. 221-251, 
onn pp. 226-228. 
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justt  described is this: compare two situations, 'search of vehicles' (si) and 
'searchh of houses' (s2), and see whether  there is any difference in the degree of 
involvementt  of the principl e 'the interest of police investigation of prohibited 
activities''  (Px) and the principl e of privacy (Py), in the context of the specific 
questionn we are considering, namely 'warrantless search allowed or  not?'. 

Itt  is important to stress that the two situations are ranked with respect to 
thee degree of involvement of the two principles in the specific context of the 
questionquestion to be answered. This means, first  of all, that the principl e of the interest 
off  police investigation should not be understood as pulling in the direction of the 
decisionn that searches be allowed, and the principl e of privacy as pulling in the 
otherr  direction. This question has already been answered: it was decided that 
searchess of both homes and vehicles are allowed. The issue is whether  a warrant 
shouldd be required or  not. In light of this question, the principl e 'the interest of 
policee investigation' should be understood as pulling in the direction of allowing 
warrantlesss searches, and the principl e 'protection of privacy' as pulling in the 
oppositee direction of requiring a warrant. Secondly, we are looking for  aspects in 
thee two situations ('search of houses' and 'search of vehicles') that are relevant 
inn the context of this same question 'warrantless search or  not?'. These aspects 
mayy well be different from the ones that are relevant in light of the question 
'searchh allowed or  not?" 
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Inn light of the question 'warrantless search or not?', the following 
differencee between houses and vehicles is relevant from the point of view of the 
interestt of police investigation: a vehicle can get away, which may frustrate 
policee investigation, while a house cannot.27 This makes it more requisite that Px 
bee implemented in case of cars than in case of houses. Within the confines of the 
problemm at hand, this means: it is more requisite that police search without a 
warrantt be allowed in case of search of a car than in case of search of a house. 
Thee location of si (search of vehicles) on the diagram relative to s2 (search of 
houses)) reflects the fact that the 'pull' of the interest of police investigation (Px) 
-- and, with that, towards a decision allowing search without a warrant - is 
strongerr in the case of the search of vehicles than in the case of search of houses. 

27 7 Noticee that the fact that vehicles can get away while houses cannot, which is 
relevantt in the context of the question 'warrantless search or not?', is an aspect 
whichh is completely irrelevant in the context of the different question which 
precededd it, 'allowing search or not?'. In the latter context, it does not make any 
difference:: the fact that cars can get away while houses cannot, is not a factor 
whichh leads to a stronger 'pull' towards allowing searches of cars than towards 
allowingg searches of houses. 
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Fromm the perspective of the opposing principle of privacy (Py), the fact is 
relevantt that vehicles, unlike houses, are usually not used as homes and are 
thereforee far less the objects of normal expectations of privacy than houses are. 
Inn other words, privacy is less involved in the search of vehicles than of houses. 
Thee location of si (the search of vehicles) relative to s2 (the search of houses) on 
thee diagram expresses the fact that privacy (Py) is as a general rule less involved 
inn the first situation than in the second one. The 'pull' of the principle of privacy 
iss stronger in case of search of a house than in case of search of a car. This 
means,, within the context of the question being considered, that it is more 
requisitee that a warrant be required when searching houses than when searching 
cars. . 

Ass has just been illustrated, the measure of 'the degree of involvement of 
aa principle' can be used to rank situations relative to each other in light of the 
involvementt of more than one principle. In the example just given, it was shown 
howw this can be done with respect to two competing principles and how 
situationss of fact can be positioned on a two-dimensional diagram. As was 
pointedd out before, the ranking of situations from the point of view of a given 
principlee is ordinal and not cardinal.28 This implies that situations of fact can 
onlyy be positioned on this diagram relative to each other; a difference in location 
cannott be determined in terms of exact quantities. 

4.22 A principle' s capacity to rank decisions that are possible in a given 
situationn according to the degree to which they realize the principl e 

4.2.11 Describing the notion 

Principless are not only able to provide a more refined image of the category of 
factt situations to which they apply. They are also able to provide a more 
sophisticatedd view of the decisions that are or could be taken in a single fact 
situation.. The actions that can actually be taken in a particular context do not just 
falll  in one of the following two categories: either they implement the principle or 
theyy do not. Remember that principles aim to promote or protect "something 
good",, such as privacy and safety on the road. In many contexts it is actually 
possiblee to take decisions which realize the value or goal which the principle 
aimss to promote to a certain degree, and these various decisions can be ranked 
accordingg to the extent to which they realize the principle. In other words, a 
principleprinciple has the capacity to rank decisions that are possible in a given 
situation,situation, according to the degree to which they realize the principle. Just like 

Seee before on p. 125. 
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thee ranking of situations, this ranking of possible decisions is not cardinal, but 
ordinal. . 

Imaginee a situation where a person has embezzled funds, and after a 
monthh this is discovered. During the month in which the embezzler had the 
fundss at his disposal, he cleverly invested them in the stock market, making a 
hugee profit. Applying the principle 'no man may profit from his own wrong' to 
itss full extent would imply that this person would not only have to return the 
embezzledd funds to their rightful owner, but also that the profit he had made with 
thesee funds be taken away from him. However, it is actually possible to decide 
thatt the person has to return the embezzled funds, but that he may keep (some 
of)) the profit which he made with his brilliant investment strategy. Of course, 
mostt people would find this an unfair result, and obviously full implementation 
off  the principle that no man may profit from his wrong demands that the profits 
alsoo be taken away from him. But that is not the point here. The example aims to 
illustratee that it is possible to take a decision in this matter which realizes the 
principlee that no one may profit from his own wrong only partially: although it 
doess not realize the principle fully, the decision that the embezzler may keep 
(somee of) the profits would in any case realize more of the principle than the 
alternativee possibility of letting the embezzler keep both the embezzled funds 
andd the profits. 

Alsoo a principle like 'protection of the economically weaker contract 
party'' can be realized to different degrees. This principle clearly applies to the 
relationshipp between landlord and tenant, where the playing field is typically 
veryy unequal. More specifically, let us take the situation where a landlord wants 
too sell his property. Clearly, if in this situation the landlord can simply end the 
contractuall  relationship with his tenant and thus force the tenant to leave, no 
protectionn whatsoever would be given to the weaker contract party. On the other 
hand,, it could be stipulated that the tenant cannot be made to leave the apartment 
againstt his will , and that the new owner automatically takes over the contractual 
andd legal obligations vis-a-vis the tenant from the previous owner. This option, 
whichh is actually implemented in Dutch law, provides maximum protection to 
thee tenant in case the property is sold. But the legislature could also decide to 
grantt a lesser degree of protection to the tenant. For instance, the owner could be 
obligatedd to find comparable replacement housing for the tenant before he may 
sell,, or to give monetary compensation to the tenant to cover the cost of moving. 
Thesee decisions, though not realizing the principle 'protection of the weaker 
contractt party' fully, would realize more of it than if the law were to offer no 
protectionn or compensation at all. 

Andd finally, to give another, quite obvious example, consider a legislator 
whoo is designing a regulation concerning maximum driving speeds. The 
maximumm speed on highways could be set at 65, 60 mph or 55 mph. It is evident 
thatt the lower the speed limit, the safer the highways will be, thereby realizing 
moree of the principle 'safety on the road'. 
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Thee ranking of the decisions that are possible in a given context according 
too the degree to which they realize a principle, can be translated into a ranking of 
thesethese decisions according to the degree of requisiteness from the point of view of 
thisthis principle. From the perspective of 'safety on the road', not taking into 
accountt any competing principles, it is more requisite that the speed limit be set 
att 60 than 65 mph as the lower speed limit realizes more of the principle 'safety 
onn the road'. And from the point of view of the protection of the weaker contract 
partyy solely, it is most requisite that the rent contract stays intact in case of sale 
off  the property (pictured in figure 3 below as d3), as this option would fully 
realizee the principle of protection of the weaker contract party. A decision 
obligatingg the owner to find comparable housing for the tenant (d2) is less 
requisitee than leaving the rent contract intact, but more requisite than permitting 
thee owner to evict the tenant (dl), because at least it offers some protection. 

figuree 3 

decisionss possible in a given 
situationn ranked according to 
degreee of realization of Px 

translatess into 

4. . 
decisionss possible in a given 
situationn ranked according to 
degreee of requisiteness from 
thee perspective of Px 

AA principle's capacity to rank decisions according to the extent to which 
theyy realize the good which the principle aims to promote, employs the fact that 
thiss good can be fulfilled to a greater or lesser degree. It is important to 
distinguishh this notion as it is used here, from the idea that a principle can be 
fulfilledd to a certain degree within the legal order as a whole. The latter considers 
thee degree of fulfillment of a principle on a macro level. Legal systems can be 
comparedd on this macro level - we could for example conclude that there is less 
freedomfreedom of speech in China than in the US. On this macro scale, the degree of 
realizationn of a principle is a function of all the fact situations to which the 
principlee applies and whether or not in these situations the principle has been 
fulfilledd (either fully or to some degree) or not. In contrast, the notion we have 

dl l d2 2 d3 3 

131 1 



beenn discussing in this section plays itself out on the micro level, that is, the level 
off  one limited situation in which a judge, legislator or other government official 
hass to decide what to do. 

Justt as in the case of the ranking of situations, it may not always be 
possiblee to rank decisions unequivocally. For instance, what realizes more of the 
principlee 'protection of the economically weaker contract party': (1) making it 
mandatoryy for the owner to find comparable housing for his tenant along with 
compensationn for the costs of moving, or (2) mere monetary compensation in a 
certainn proportion to the rent paid by the tenant to the owner? Reasonable people 
wil ll  disagree as to the threshold amount above which the latter option will begin 
too realize more of the principle than the first option. But this still leaves a 
substantiall  group of decisions that can be ranked in relation to each other with 
regardd to the extent to which they realize a particular principle. 

4.2.22 The possibility of blending principles 

Inn those contexts in which competing principles pertain and in which it is 
actuallyy possible to realize these principles to a certain degree, the possibility 
existss for blending the competing principles, realizing each to some degree. In 
thesee cases, the conflict between principles does not have to be decided in a 
black-or-whitee manner: a decision can be taken which expresses the fact that 
theree are more relevant considerations, each of which carries some weight. 

AA clear example is the issue of determining a maximum speed limit. 
'Safetyy on the road' is not the only relevant principle here - if it were, one should 
bee made to drive exceedingly slowly, or better yet, not at all. Clearly, there is a 
principlee pulling in the other direction, which could be called 'the interest of 
roadd transportation'. Both a speed limit of 55 mph and of 65 mph contain a 
balancingg of both principles, though each in a different mixture. As a further 
illustration,, think of legislation regulating the burden of proof in the area of 
criminall  procedure. Two principles are in competition here: 'efficiency of the 
prosecution'' and 'no punishment unless proven guilty'. A statutory regulation 
whichh states that the prosecution has to prove an issue 'beyond a reasonable 
doubt',, realizes less of the first principle and more of the latter than a regulation 
whichh stipulates that the matter merely has to be proven to be 'highly probable'. 
Finally,, consider the issue of the position of the tenant and the position of the 
landlordd in case of sale of the property. Two competing principles are relevant in 
thiss context, 'protection of the economically weaker contract party' and 'the 
rightright of the owner to freely dispose of his property'. A decision obligating the 
ownerr to compensate the tenant's costs of moving, though certainly an 
infringementt on the landlord's right to freely dispose of his property, does not 
completelyy negate it. The decision realizes some of both of the conflicting 
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principless - neither  of the two principles takes all, but a compromise is made 
betweenn them, each taking some. 

Itt  might be thought that, while blending competing principles may be a 
realisticc possibility in the area of legislative decisions, this is not so for judicial 
decisions.. Courts, it might be argued, typically must rule whether  a particular 
statee of affairs or  someone's actions are lawful or  unlawful. Take the case of 
Ferdii  E., described earlier  in this study.29 Ferdi E. argued before the court that 
thee publication of a magazine article was unlawful as it violated his right  to 
privacy,, while the publishing company appealed to the principl e of freedom of 
thee press. The court recognized that both principles were indeed relevant and that 
inn this sense both sides had a point. The ultimate decision, however, which ruled 
thatt  publication was lawful because freedom of the press in this case outweighed 
thee principl e of privacy, gave it all to one side. Typically, so one may think, 
judgess have to rule in this black-or-white manner  - they have to judge whether 
personn A or  person B is the legal owner  of a certain good, whether  a defendant 
hass committed an offense or  not, whether  or  not the police has used excessive 
violence. . 

Thiss certainly does not comprise the whole picture. It is certainly true that 
aa legislator, in designing legislation, will generally have more opportunity than a 
judgee to mix opposing principles. However, on many occasions, judges also 
havee the opportunity to do so. Consider  for  example a case in which an 
individual ,, invoking his right  to privacy, requests that a television broadcast in 
whichh he appears and which is scheduled for  broadcast in a month's time, be 
banned.. The television broadcasting company claims that it should be allowed to 
broadcastt  this material on the grounds of freedom of expression. A judge is not 
merelyy in the position to decide binaril y between either  allowing the broadcast or 
banningg it. The judge could express in her  decision that both principles are 
legitimatee concerns, by allowing the broadcast under  the stipulation that the 
personn concerned be made unrecognizable, and have his name not mentioned. 
Nott  only legislators, but also courts often can and will deal in shades of grey. 

Itt  may however  not always be possible to take a decision that gives some 
effectt  to all opposing principles that are applicable. With regard to the question 
whetherr  abortion should be allowed or  not, two competing principles are 
relevant::  'the woman's right  to choose' and 'protection of the unborn'. If one has 
too decide whether  a woman who is three months pregnant may choose to have an 
abortion,, the decision is necessarily of a black-or-white nature. There is no 
decisionn that could realize the principl e 'protection of the unborn' to a certain 
degreee in this specific context. In the argumentation surrounding the decision, 
onee could of course show that due consideration has been given to both 
principles,, but, as far  as the ultimate decision is concerned, one of the principles 

Seee chapter  3, section 3.3, on p. 84. 
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"takess all". Sometimes, the nature of the good which a principle aims to promote 
and/orr the confines of the fact situation are simply such that the ultimate decision 
necessarilyy has an all-or-nothing character. 

Thee possibility of taking decisions that blend opposing principles, 
makess it necessary to augment the description of principles given in the 
previouss chapter. There it was described that in any given situation of fact it is 
quitee likely (and quite acceptable) that competing principles apply and that 
conflictt at the level of principles is resolved by determining the comparative 
weightt of the principles. Even when it is declared that one side outweighs the 
other,, one is by no means implying that the principles that were outweighed 
weree "nothing"; they were something, putting weight in the scales, but they 
weree not weighty enough to make the scales tip to their side. The description 
givenn in chapter 3 of how principles function, may have left the impression 
thatt the ultimate decision necessarily gives full effect to the principle which 
outweighedd the other. So, even though in the background we have the image 
off  the weighing scales, in the end the decision is completely in line with the 
weightierr principle. The weightier principle, though it was not "all" as there 
weree other factors which also counted for a certain weight, in the end takes 
all:: the ultimate decision fully implements its legal consequence and does not 
givee any effect to the less weighty principle. It is this binary image of the 
ultimatee resolution of the conflict which has now been modified: on many 
occasions,, it may be possible to take a decision which gives some effect to 
eachh of the competing principles, actually expressing that they each carried 
somee weight. 

4.2.33 The ranking of decisions with respect to two competing principles 

Inn a complex context where competing principles apply, the decisions that could 
possiblyy be taken, can be ranked with respect to the extent to which they realize 
thee competing principles. If we assume two competing principles, Px and Py, the 
optionss can be positioned on a two-dimensional plane as shown in figure 4 
below.. Let us again take the situation of an owner-landlord who wants to sell his 
property.. Clearly, it would be in the interest of the owner if the law were to grant 
himm as much leeway as possible in transferring his property to a new owner 
withoutt the tenant so that in cases where this would be advantageous to him, he 
cann choose to do so. The principle 'the right to freely dispose of one's property', 
representedd in the diagram as Px, pulls in the direction of allowing the landlord 
too terminate the rental contract and to evict the tenant. The principle 'protection 
off  the weaker contract party', represented as Py, pulls in the opposite direction of 
protectingg the tenant as much as possible. 

Thee various decisions that are possible in this context can be positioned 
onn this diagram, reflecting the extent to which they realize each of the two 
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opposingg principles. Similar to the ranking of situations from the point of view 
off  several principles, the positioning of alternative decisions in the diagram is a 
matterr of placing them relative to each other. An exact quantitative comparison 
iss not possible. 

figurefigure 4 

max x 

possiblee decisions in a given situation, 
mappedd according to degree to which 
theyy realize competing principles Px 
andPy y 

 - -f d4 (rental contract taken over by new owner) 

degreee of realization 
ofPy y 
(protectionn weaker 
contractt party) 

 -  d3 (find comparable housing and 
ii  compensate moving costs) 

 -  d2 (compensate moving costs) 
I I 

- - 1 1 
i i 
ii  i 
ii  i . ' 
[[ \ j dl (may terminate rental 
ii  j r contract) 

max x 
degreee of realization of Px 
(freee disposal of property) 

Decisionn dl represents the option that the rental contract can be 
terminatedd by the landlord if he so wishes, with very limited measures to protect 
thee tenant (for example, the only obligation the landlord has, is to give the tenant 
threee months' notice). The position of dl on the diagram indicates that it realizes 
thee right to freely dispose of one's property, Px, to a very high degree, while 
realizingg almost nothing of principle Py, the protection of the economically 
weakerr contract party. The decision that the landlord may end the rent contract 
butt must compensate the tenant for the costs of moving is positioned on the 
diagramm as d2; it gives some protection to the tenant, while realizing less of the 
owner'ss right to freely dispose of his property than dl. The option of obligating 
thee owner to find comparable housing for the tenant and to pay for the tenant's 
costt of moving is depicted as d3; it realizes more of Py while realizing less of Px 
thann d2. And finally, the decision that the rental contract cannot be ended but is 
automaticallyy taken over by the new owner, is positioned as d4. Within the 
confiness of the question being considered, d4 fully realizes the protection of the 
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weakerr contract party while leaving littl e intact of the right to freely dispose of 
one'ss property. Note that this decision would leave some of the right to freely 
disposee over one's property intact: the owner is at least allowed to sell the house. 
Theoretically,, one could imagine a decision which realizes even less of the right 
too freely dispose of one's property: the owner may not terminate the rental 
contractt and he may not sell the house as long as the tenant inhabits it. 

Thee way the various options are positioned relative to each other is 
dependentt on assumptions about what is the case in the world. For example, the 
locationn of d3, the option which (amongst others) obligates the owner to find 
comparablee housing before he may sell his property, presupposes that 
comparablee housing is actually available. If the actual circumstances on the 
housingg market are such that it is completely impossible for the owner to find 
comparablee housing, the location of this option would be different. Under these 
circumstances,, obligating the owner to find comparable housing would in effect 
comee down this: the only option he has is to sell the property to a new owner 
whoo is willing to take over the rental contract. 

5.. Concluding remarks 

Inn this chapter, we set out on the search for standards that are able to provide 
guidancee in deciding how to resolve cases of conflicting principles. Two options 
weree examined and rejected: the idea of an underlying meta-principle, and the 
ideaa of a universal, situation-independent ordering of principles. Our problem 
turnedd out to be complicated: the principle-based theory appears to have a 
pluralityy of principles at the top and the resolution of the conflict among 
principless is situation-dependent. 

AA new start was made by re-examining the properties of principles. More 
specifically,, the picture of principles was expanded. It appeared that principles 
aree not only able to indicate whether or not they apply to a situation, and whether 
aa decision does or does not implement the legal consequence stipulated by them. 
Theyy can do more. A principle can rank the situations to which it applies 
accordingg to the degree to which the considerations implied by the principle are 
affected.. In addition, a principle can rank the various decisions that are possible 
inn a given situation according to the degree to which these decisions realize the 
principle.. We also saw that, on many occasions, competing principles can be 
blended;; this means that often it is possible to take a decision which gives some 
effectt to each of the competing principles. 

Butt what have we achieved with this extended view of principles? It is 
nott at all clear how it can help us in our quest for a notion of rationality in the 
implementationn of competing principles which has more to offer than the rather 
weakk prescription that 'all applicable principles must be taken into account'. The 
problemm in cases of opposing principles is this: the ordering of possible decisions 
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accordingg to their  requisiteness from the perspective of principl e x (based on the 
degreee to which these decisions realize this principle) is the opposite of the 
rankingg of the same decisions according to their  requisiteness from the point of 
vieww of competing principl e y. Let us go back one more time to the position of a 
tenantt  in case the landlord wants to sell his property, and consider  the location of 
decisionss dl, d2, d3 and d4 on the diagram (see figure 4 above). It is clear  that 
fromfrom  the point of view of the principl e 'the right  to freely dispose of one's 
property''  (Px), these decisions are ranked as follows from best to worst: dl-d2-
d3-d4.. From the point of view of the opposing principl e 'protection of the 
weakerr  contract party' (Py) the ranking is the exact reverse: d4-d3-d2-dl. Now 
howw can the fact that we can make this type of ranking help us in deciding which 
off  these options must be selected? And how can the other  scale that has been 
developed,, namely the ranking of different situations according to their  degree of 
involvementt  of a principl e be of any help? How can the fact that we know that 
thee principl e 'protection of the weaker  contract party' is more involved in the 
relationshipp landlord - tenant than in the relationship between a seller  and buyer 
off  consumer goods be of use? 

Itt  is true that a principle' s capacity to rank situations according to the 
degreee of its involvement and a principle' s capacity to rank decisions according 
too the degree to which they realize the principl e are, by themselves, not capable 
off  indicating which decision should be selected. However, they are essential 
ingredientss in the construction of a notion of rationalit y in the implementation of 
duelingg principles. With this expanded image of principles, the groundwork has 
beenn laid for  an exposition of the standards of rationalit y that pertain to the 
implementationn of principles. We can now proceed to describe these standards. 
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