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Chapterr  5 

Thee requirements of rationalit y 
inn the implementation of competing principles 

1.. Introductio n 

Inn this chapter, we continue our efforts to uncover the formal structure of the 
principle-basedd theory which plays such a central role in the model of 
principles.. More specifically, we are concerned with finding out whether there 
aree standards of rationality regulating the implementation of competing 
principles.. The importance of rational requirements lies in the fact that they 
wouldd place constraints on a decision-maker within the legal system by 
distinguishingg between decisions that are rational and those that are not. Recall 
thatt standards of rationality were defined as standards that provide compelling 
guidelines,, such that reasonable people, upon reflection, will agree to them. We 
shouldd also keep in mind that we took the position that not only standards that 
wil ll  in all or in most cases lead to one unique answer will suffice. Instead, any 
standardd that has the capacity to rule out some options in some cases as being 
irrational,, is worthwhile examining. However modest its contribution, any 
standardd of rationality that can be identified, should be considered a gain.1 

Inn order to isolate the issue we are investigating - the rational 
relationshipp between (conflicting) principles belonging to the principle-based 
theoryy on the one hand and the rules and particular decisions belonging to the 
theoryy on the other - several assumptions are made. Concerning the principles 
belongingg to the principle-based theory the following is assumed: (i) there is 
agreementt about which principles are part of the principle-based theory, (ii) 
theree is agreement about their content (iii ) it is agreed that these principles all 
representt something good, the promotion of which is desirable, and (iv) these 
principless are compatible2. With this set of assumptions, we are able to direct 
thee focus solely on the identification of the guidelines that have the capacity to 
constrainn a decision-maker who faces a situation with dueling principles. 

Seee chapter 4, on p. 114. 
Forr a description of the notion of compatibility, see chapter 3, section 4.1, on pp. 
87-88. . 
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2.. Rationality in simple contexts versus rationalit y in complex contexts 

Thoughh the focus in this study is on situations involving competing principles 
(so-calledd 'complex contexts'), it is instructive to see how principles should be 
implementedd in situations where only one principle applies or more principles 
whichh all point in the same direction (so-called 'simple contexts').3 At this 
point,, one of the ideas used earlier in this study to typify principles should be 
recalled:: the notion of principles as ideals. It was established that principles are 
puree statements of something good to be promoted. They belong to the world of 
idealss and they are generally not ready-made for automatic application in real 
lif ee situations. When principles are confronted with a fact situation, it will 
appearr that they need to be elaborated on two fronts: principles are in their 
realizationn dependent, first of all, on what is actually possible and, secondly, on 
thee limitations imposed by other competing principles which are likely to be 
applicablee to the same situation of fact.4 

Thiss characterization of principles as needing elaboration on two fronts 
iss based on the assumption that complex contexts are typical. Clearly, in simple 
contexts,contexts, principles only need to be elaborated with regard to what is actually 
possiblee in the particular situation; there are no competing principles around, so 
thee problem of how to weigh principles relative to each other is absent. It is not 
tooo hard to see what rationality would demand here: from all the decisions that 
areare possible in the situation at hand, one should select that decision which 
realizesrealizes most of the applicable principle^). Rationality in the implementation 
off  principles in simple context consists of one requirement: the requirement of 
maximization. maximization. 

Too return to an earlier example5, consider the case of the person who has 
embezzledd funds. The embezzler has, before he was found out, made a huge 
profitt with the funds by investing them in the stock market. Let us suppose that 
hee still has all the funds and the profits he made with them in his possession and 
thatt no third party - other than the original owner - has any basis for a claim on 
thesee funds and the profit. The principle 'no man may profit from his wrong' 
appliess to this context and, given the specific facts of the case, no other 
competingg principle applies. The legal question is what should happen to the 
embezzledd funds and the profit. Among the range of possible answer would be: 
(1)) the embezzler may keep both the funds and the profit; (2) he must give up 
thee funds, but may keep the profits he made with his brilliant investment 

33 For a more extensive consideration of the distinction between simple and 
complexx contexts, see chapter 3, section 4.2, pp. 88-89. 

44 For a more extensive description of principles as ideals, see chapter 3, section 6.1, 
onn pp. 98-101. 

55 See chapter 4, on p. 130. 
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strategy;; (3) he must give up both the funds and all of the profits. It is clear 
whichh decision should be selected from the range of all decisions that would 
actuallyy be possible in this case. Maximization of the principle that nobody 
shouldd profit from his wrongdoing obviously entails that the embezzler must 
givee up both the funds and the profits. The requirement of maximization clearly 
pointss to one solution, ruling out all others as being irrational. 

Oncee we allow for the fact that it is possible to take decisions that 
realizee principles only partially, it appears that Dworkin's notion of integrity 
needss to be supplemented. The requirement of integrity stipulates that principles 
mustt be applied in a consistent manner so that cases that are alike from the 
pointt of view of the system's principles are treated alike. For simple contexts 
wee need to add the requirement that in every case a decision needs to be taken 
thatt maximizes the principles involved. By maximizing the principles that 
belongg to the principle-based theory in every (simple) context where they are 
involved,, like cases are automatically treated alike. However, the reverse does 
nott hold: one could treat like cases alike in a way that does not maximize the 
applicablee principles. 

Clearly,, the maximization requirement is inappropriate in complex 
contextss where there are several principles pulling in the direction of different, 
incompatiblee decisions. Not surprisingly, these complex contexts require a 
complexx notion of rationality, one that cannot be captured in a simple one-liner. 
Inn fact, the notion of rationality in the application of principles in complex 
contextscontexts consists of three distinct standards, each representing a different aspect 
off  the overarching notion of rationality: 1) the requirement of optimization, 2) 
thethe requirement of consistency, and 3) the prohibition of disproportionality. 
Thesee three intersubjective standards, regulating the application of dueling 
principles,, together constitute a mode of application that is more constraining 
thann the idea that principles should be taken into consideration by the decision-
makerr as "reasons which point in a direction". One should perceive these three 
requirementss as three different filters, each of which has the capacity to 
eliminatee possible ways of resolving the conflict between principles as being 
irrational.. They filter out irrational ways of resolving the conflict by 
distinguishingg between solutions that are and that are not disproportionate, that 
aree and are not optimal, and that do and do not violate the requirement of 
principledd consistency. As will be seen, in some situations the filtering process 
wil ll  result in a residue consisting of a single answer, in others it will leave a 
rangee of options, all of which have survived the three distinct tests. 
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3.. The three requirements of rationalit y in the implementation of 
competingg principles 

3.11 The requirement of optimization6 

Thee first requirement of rationality in the implementation of conflicting 
principless is the requirement of optimization. It can be defined as follows: 

InIn choosing between alternative decisions that are possible in a given 
situation,situation, choose an optimal and not a non-optimal alternative. 
AA decision is non-optimal, whenever it is possible to choose, in the 
situationsituation at hand, another alternative that realizes more of at least one 
principleprinciple without realizing less of any other principle. A decision is 
optimaloptimal if it is impossible to improve the decision in this way. 

Thiss optimality requirement refers to what is also known as 'Pareto 
optimality'.. The notion of Pareto optimality was originally designed to apply to 
particularr configurations of the economic system, for example to modes of 
productionn or the distribution of goods. When applied to the issue of how goods 
shouldd be distributed among a group of people, for example, the principle of 
Paretoo optimality holds that a particular distribution is non-optimal whenever it 
iss possible to change it so as to make some persons (at least one) better off 
withoutt at the same time making other persons (at least one) worse off. Thus, a 
distributionn of commodities among certain individuals is optimal, if no 
distributionn of these goods exists that would improve the circumstances of at 
leastt one of these individuals without another being disadvantaged.7 

Thiss same notion of Pareto optimality can be applied to the 
implementationn of principles. Principles stand for "something good to be 
promotedd or protected" and hence more of them is better than less. Therefore, if 
inn a given context, by taking action B the realization of at least one principle 

Robertt Alexy mentions the fact that principles are entities that should be optimized. 
Hee refers to principles as 'commands to optimize' ("Optimierungsgebote"). This 
impliess that they are norms that command that something should be realized to the 
highestt degree possible given the legal and actual possibilities; what is legally 
possiblee is mainly dependent on conflicting legal principles ("Prinzipien sind 
Normenn die gebieten, da£ etwas in einem relativ auf die rechtlichen und 
tatsachlichenn Möglichkeiten moglichst hohen Mafie realisiert wird"). See Robert 
Alexy,, Theorie der Grundrechte, Nomos Verlagsgesellschaft, Baden-Baden, 1985, 
onn p. 75-77, and Alexy, Zum Begriffdes Rechtsprinzips, on p. 80. 
Forr a discussion of the principle of Pareto optimality, see for instance Rawls, A 
TheoryTheory of Justice, on pp. 66-69. 
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cann be increased compared to action A, without at the same time realizing less 
off  another principle, action B is superior. In order to establish whether or not 
thiss is the case, one has to rank alternative decisions that are possible in a given 
contextt according the degree to which the various principles are realized 

Beforee examining some examples involving principles that figure in our 
legall  order, it is useful to consider a more everyday and non-normative situation 
withh obvious parallels too the choice situations one faces in the legal area. Let us 
assumee there are various individuals who each want to buy a car. Like most 
consumers,, they look for various points of merit in a car, such as operating 
reliability,, fuel efficiency, road noise, comfort, safety and low price. Let us 
assumee that the individuals all agree that the set of values just mentioned are the 
oness that matter. With these values in mind, they all consult the same reliable 
consumerr guide which lists all cars, and ranks them relative to each other 
accordingg to how well they score on each of these values (in the terminology 
developedd in this study this can be expressed as follows: the consumer guide 
rankss the cars according to the degree to which they realize the various values). 
Inn one sense, the life of these car buyers is easy compared to a judge or 
legislatorr in that car buyers have a consumer guide at their disposal - the courts 
andd legislators have no similar guide, showing to what extent the different 
decisionss that could possibly be taken realize each of the principles involved. In 
anotherr sense, the car buyers' life is just as complicated: there is not one car that 
rankss highest with regard to all the values. Which car will be chosen, depends 
onn the weight that the different individuals attribute to the various value 
parameters. . 

Thee condition of Pareto optimality implies that some choices that may 
bee actual possibilities, would be irrational. Assume one person chooses car A, 
therebyy choosing a particular mix of values. Suppose there is another car, car B, 
whichh scores higher on at least one of the points of merit than car A , say fuel 
efficiency,, while not scoring any worse on all the other points which the person 
alsoo values (including price). Given that car B is available, the person would be 
actingg irrationally if he would choose car A over car B: given the actual 
possibilities,, he would not be optimizing the values he looks for in a car. This 
examplee clearly shows how strong the rational appeal is of the requirement of 
optimality.. All car buyers, who concur on the set of values they look for in a 
car,, would agree that it would be irrational for any of them to choose car A over 
carr B. Even those who would for themselves settle for a different car, 
embodyingg a different mix of the value parameters, would all agree that car B is 
too be preferred to car A. 

Thee notion of optimization can be clarified further by way of illustration 
onn a two-dimensional plane (figure 1). In order to do so, let us simplify the car 
examplee to one in which there are only two value parameters that matter: safety 
(valuee X) and fuel efficiency (value Y). We know that, as a general rule, fuel 
efficiencyy decreases with an increasing volume and weight of a car, while 
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safetyy will increase. That is, the two values present themselves in a constellation 
off  competition. On the diagram, all cars that are actually available can be 
positionedd according to the degree to which they realize the two values. 

figurefigure 1 

maximum m 

degreee of realization 
off  Value Y 
(fuell  efficiency) 
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Carr A, with a particular mix of fuel efficiency and safety, is represented by 
pointt A; point B represents car B, which realizes more of the value 'fuel 
efficiency'' (value Y) than car A. The principle of Pareto optimality requires that 
BB be chosen over A. The same would apply if there is a car - car C, represented 
byy point C - which is both safer and more fuel efficient than car A. The options 
BB and C are both superior to A. 

Anotherr non-legal example may be helpful in further illustrating the 
optimalityy requirement. It demonstrates how optimality reasoning is embedded 
inn our everyday judgment of people's actions, even if we do not have a 
consumerr guide as an aid in ranking all relevant values. Let us take the example 
off  a university lecturer who takes both his obligation as a teacher and his 
obligationn as a parent seriously.8 Most of the time, these obligations do not 

Thiss example (though not the elaboration given here in the context of the 
optimizationn requirement) is based on an example used by David Lyons in Moral 
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conflict.. However, one morning the teacher's child is sick and, as a result, he 
findsfinds himself in a dilemma: should he stay home with his sick child or should 
hee leave to give the scheduled tutorial? Assume that he decides that his duty as 
aa parent in this case outweighs his obligation as a teacher. Having made this 
fundamentall  choice, there are several ways he could act. He could just stay at 
homee and call his secretary the last minute before the tutorials, or worse, not at 
all.. Alternatively, he could contact his department as soon as possible and 
arrangee for one of his colleagues - who may not be as prepared as he is, but who 
wil ll  be able to answer at least some of the students' questions about the 
upcomingg exam - to take over the tutorial, so that the interest of the students 
wouldd be damaged as littl e as possible. The optimization requirement demands, 
givenn that the second line of action is an actual possibility in the circumstances, 
thatt this action be chosen over the first one. The second alternative does less 
damagee to the obligations as a teacher, that is, it realizes more of his obligation 
ass a teacher, without diminishing the realization of his obligation as a parent. 

Itt is clear that the teacher may eventually be criticized by some for 
havingg made the fundamental decision to assign more weight to his obligation 
ass a parent than to his obligation as a teacher. But, we can see that if he chooses 
thee first action (not even calling in) over the second one (trying to limit the 
damagee to his student as much as possible by arranging for a substitute teacher), 
hee is open to a more powerful kind of criticism: even people who would agree 
thatt it was right for him to stay home or who withhold judgment on this basic 
decision,, could say: given that you decided to weigh the two values as you did, 
youu could have acted in a way which did less damage to your students; you 
havee unnecessarily made things worse than they could have been. Here we see 
surfacingg an important aspect that this example adds to the car example, and 
whichh gives it more resemblance to the decisions taken in the legal area. In the 
carr example, if a person chooses a sub-optimal car, such as car A, he is being 
irrational,, but by choosing an irrational course of action, he is harming no one 
butt himself. The teacher's actions, on the other hand, do directly affect other 
people'ss interests, and in these contexts we can say that it not just irrational to 
actt in a sub-optimal manner, but that it is wrong: some of the damage to other 
people'ss interest was unnecessary. 

Lett us now make the transition to some examples involving legal 
principles.. Consider the creation of legislation with regard to obtaining body 
materiall  from suspects for a DNA test. The process of obtaining a suspect's 
bodyy material would, if he does not voluntarily provide it, involve an 
infringementt upon his right to physical integrity. The opposing principle 
applicablee to this issue is 'the interest of solving crimes'. Assume that the 

AspectsAspects of Legal Theory, on p. 216. 
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legislaturee takes the basic decision that, in case of serious crimes, the latter 
principl ee outweighs the first  meaning that it is permitted to forcibly take body 
materiall  from a suspect. Suppose that it is actually possible to obtain an equally 
accuratee DNA fingerprin t from a blood sample and from cells that can quite 
easilyy be scraped off the surface of someone's hand. Given that the first 
proceduree would constitute a graver  infringement of the person's physical 
integrit yy than the second, the optimization requirement demands that the 
legislaturee stipulate that the second method be followed. The interest of solving 
crimess would be realized to the same degree while more of the suspect's 
physicall  integrity would be left intact. 

Nott  just legislators, but also administrative government officials are 
supposedd to optimize the principles underlying the law. Government officials 
aree often given some measure of discretion in applying the law, but this 
discretionn is subject to the optimization requirement. For  instance, officials in 
chargee of issuing parking permits can be given discretion in weighing the 
benefitt  of issuing a parking permit to an applicant against the benefit of having 
ann orderly traffi c situation in the city center. Suppose a particular  applicant's 
requestt  has been rejected. If it can be shown that the same level of 'orderly 
traffic ''  could be achieved by issuing the permit for  the weekend, then the 
completee rejection of the request was wrong: by issuing the permit for  the 
weekend,, the administrative official could have realized more of the interest of 
thee applicant without realizing any less of the interest of orderly traffic . Courts 
aree often asked to correct administrative decisions like this on the grounds that 
thee weighing of the interests violated the optimization requirement. 

Ann area where judges are sometimes asked to make judgements about 
whetherr  the optimality requirement has properly been observed is in the area of 
thee exercise of police power. In cases where the police has made a legally 
justifiabl ee decision to arrest a person, the manner  in which the person is arrested 
mayy have been at odds with the optimality condition. If unnecessary violence 
hass been used during the arrest of the person, that is, violence which goes 
beyondd what would have been sufficient to control the person involved, the 
policee has caused unnecessary damage to the rights of the person being arrested. 
Off  course, especially in the case of police violence, the point of contention will 
oftenn be whether  a lesser  form of violence would indeed have been equally 
effective.. But we can now see that this argument takes place within the 
frameworkframework  of optimality reasoning: at issue is whether  the more moderate form 
off  violence, being less of an infringement on the suspect's rights, would indeed 
havee been a possibility which would have realized the opposing principl e of 
'laww enforcement' to the same degree. 

Finally,, let us consider  a case where the optimization requirement 
guidess judicial reasoning. In a study concerning the principles that can account 
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forr the binding force of contracts in Dutch law9, two of the main principles 
identifiedd are 'the principle of autonomy' and 'the principle of reliance'. The 
principlee of autonomy implies that contracts are binding because the parties, at 
thee time of the conclusion of the contract, desired this. Whenever there is a 
defectt with regard to the will of at least one of the parties (for example due to a 
person'ss mental incompetence) this principle points to the conclusion that no 
validd contract was established. The principle of reliance implies that a contract 
iss binding because the parties involved trust that a valid contract was indeed 
established.. Whenever one of the parties could not justifiably trust that a 
contractt was indeed concluded (for example because he knew that the other 
partyy was mentally incompetent and could not freely determine his will) , he 
cannott invoke the principle of reliance and claim that a valid contract was 
concluded.. Stated in this form, the principles can be used to argue for or against 
aa contract being valid. Within the context of a court case in which the parties 
disputee the validity of a contract, I think we can understand the argument for 
validityy by one of the parties as an argument aimed to protect the benefit that he 
wouldd receive as a result of the contract. An argument for the invalidity of a 
contractt can be perceived as an argument intended to prevent the party 
concernedd from the loss he would suffer as a result of the contract. 

Noww let us suppose a judge has to decide the following imaginary case 
inn which these two principles conflict.10 Person A, in a moment of mental 
instability,, had agreed to sell his Abessynian cat, his pet companion, to pet shop 
ownerr B. B was interested in the cat because he figured that he would be able to 
reselll  it for a profit. When B arrives at A's home to collect the cat, it appears 
thatt A regrets the fact that he sold it. He refuses to hand over the cat. The pet 
shopp owner demands that the cat be handed over to him. When the two parties 
presentt their case to a judge, A invokes the principle of autonomy: because he 
wass mentally incompetent to determine his will at the time the contract was 
concluded,, the contract is not binding. B argues that, since he was not and could 
nott have been aware of the fact that A was mentally unstable at the time the 
contractt was concluded, he has a justified claim to protection on the grounds of 
thee reliance principle: he justifiably trusted that a valid contract had been 
establishedd and that he would receive the benefits flowing from the contract. 

Assumee the judge decides this case as follows: the reliance principle 
outweighss the principle of autonomy and, based on this, A should hand over his 
catt to pet shop owner B. The requirement of optimization is silent as to whether 
thee reliance principle or the principle of autonomy should have taken 

Nieuwenhuis,, Drie Beginselen van Contractenrecht (also mentioned earlier, see 
chapterr 3 on p. 88). 
Thiss imaginary case can be found in Nieuwenhuis, Drie Beginselen van 
Contractenrecht,Contractenrecht, on pp. 64-65. 
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precedencee in this case. However, the decision forcing A to give up his dearly 
lovedd cat can be criticized on the grounds that it violates the optimization 
requirement.. Suppose it has been established that the pet store owner's only 
motivee for  wanting to acquire the cat was to make a profit by selling it. Suppose 
alsoo that the cat has not been promised by the pet store owner  to a particular 
person,, so there are no third parties involved. Consequently, the reliance 
principl ee only encompasses B's interest in the contract. Given these facts, B's 
interestt  in this contract would have been realized to the same degree if the judge 
hadd decided that A should compensate B for  the damages (including the profit 
whichh he could have made from this deal), while letting A keep his pet 
companion.. This decision would have realized the benefit that B trusted to 
receivee from the contract to the same extent as the decision that the contract 
shouldd be enforced by having A give up his cat. Hence, the decision actually 
takenn by the judge is non-optimal: another  decision was possible which would 
havee left more of A's will (that is, the principl e of autonomy) intact, while 
realizingg no less of the principl e of reliance. 

Thee case just discussed can be visualized on the following diagram 
(figuree 2). On this diagram, all the decisions that are actually possible in the 
casee can be positioned according to the degree to which they realize the two 
competingg principles, the principl e of reliance (represented as Px) and the 
principl ee of autonomy (represented as Py).11 

Forr  a similar  way of mapping judicial decisions and statutes on a two-dimensional 
plane,, see Joseph M. Steiner, Judicial Discretion and the Concept of Law, 
Cambridgee Law Journal, vol. 35, 1976, pp. 135-157, on pp. 155-156. 
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figurefigure 2 
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Decisionn d3 stands for the decision that due to A's mental instability, no valid 
contractt was established and A may keep his cat; the principle of autonomy 
(Py)) would be fully realized while the reliance principle (Px) would not be 
realizedd to any degree. The decision actually taken by the judge in this case 
ruless that A should hand over his cat to B. This decision can be mapped as dl. 
Itss location indicates that the principle of reliance (Px) is realized fully and the 
principlee of autonomy (Py) to a very limited degree (note that A will , in return 
forr his cat, receive the payment agreed upon in the original deal). It would also 
havee been possible to take the decision of having A compensate the damages to 
BB (including the profit B would have made by selling the cat to a third party) 
butt letting A keep the cat. This decision is mapped on the diagram as d2. It is 
locatedd due north of dl, indicating that d2 would realize the same of Px as dl, 
whilee realizing more of Py. The requirement of optimality implies that d2 
shouldd be chosen over dl. 

Thee way in which the requirement of optimization reduces the area of 
indeterminacyy under principles can be illustrated by means of the same two-
dimensionall  diagram: 
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figurefigure 3 
possiblee decisions in a given situation, 
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max x 

degreee of realization 
off  Py 

00 max 
degreee of realization of Px 

Lett us assume that dl, realizing some of Px and some of Py, is an actual 
possibilityy in a particular choice situation. The optimization requirement implies 
thatt any decision which is located to the southwest of dl (including due south 
andd due west), is a sub-optimal solution: points situated in this area are inferior 
too dl as they realize less of one or both principles than dl. Obviously, if there 
weree to be decision possibilities located to the northeast (or due north or due 
east)) of dl, these would be superior. But let us assume that the latter area is 
empty,, that it contains no possible decisions for the situation at hand; this 
impliess that dl is an optimal decision. Although the existence of possibility dl 
ruless out the southwest area of the diagram, it leaves open the areas to its 
northwestt and southeast. Points in these two areas cannot be compared to dl; 
thee condition of Pareto optimality cannot guide a decision-maker in choosing 
betweenn dl and, for example, d2, d3, d4 and d5. 

Next,, let us actually plot all the decision that are actually possible with 
respectt to the issue at hand on the two-dimensional plane (figure 4). Assume 
thatt in addition to dl, the decisions d2, d3, d4 and d5 are also optimal. This 
meanss that for each of these decisions the following holds: the area to their 
northeastt is empty, which signifies that in the situation at hand, there is no 
decisionn possible which realizes more of at least one of the two applicable 
principless without realizing any less of the other principle. This implies that all 
thee decisions that are situated due south, due west or to the southwest to any of 
thesee decisions are ruled out as being non-optimal. This means that in the figure 
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below,, all decisions marked d*  are ruled out as wrong as they all violate the 
optimizationn requirement. 

figurefigure 4 
possiblee decisions in a given situation, 
mappedd according to degree to which 
theyy realize competing principles Px 
andPy y 
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Thee requirement of optimality is clearly an improvement on the vague notion 
thatt "all relevant principles must be taken into account as considerations pulling 
inn a certain direction": it rules out non-optimal ways of weighing them. The 
optimalityy requirement may be able to eliminate some options, but it will never 
bee able to select one decision as the only optimal one. In every context 
involvingg two dueling principles, there are always at least two possible 
decisionss that are optimal: (i) a decision that fully realizes Px and that realizes 
thee highest degree of Py that is congruous with it, and (ii) a decision that fully 
realizess Py and that realizes the highest degree of Px that is congruous with it. 
Theyy are optimal because for both the following holds: the decision cannot be 
improvedd in the sense that another decision is possible which realizes more of 
onee principle without at the same time realizing no less of the other principle. 
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3.22 The requirement of consistency12 13 

Thee second requirement of rationality in the implementation of principles 
stipulatess that the principles of the principle-based theory should be applied in a 
consistentt manner. This implies the following: 

CasesCases that are alike from the perspective of the system's principles 
shouldshould be treated alike, and cases that are unalike should be treated in 
accordanceaccordance with their unalikeness. 

Thiss is sometimes expressed in a brief manner by saying that distinctions that 
aree made in the law should be based on principled reasons. And the rules and 
particularr decisions which are the result of a consistent implementation of 
principless are described as being coherent in principle, or somewhat more 
loosely,, as making sense in light of the system's principles. 

Principledd consistency is fundamentally different from the aspect of 
rationalityy that has just been discussed, namely the optimization requirement. 
Thee latter evaluates actions taken by a decision-maker in a given situation seen 
inn isolation. Principled consistency, on the other hand, involves a comparison of 
variouss situations and of the decisions taken (or considered) in each of those 
situations.. For this reason, checking whether the norms of a system are coherent 
inn principle involves a far more complex operation: situations have to be 
comparedd and categorized in terms of their similarities and differences, and one 
hass to judge whether the decisions made in these different contexts make sense 
inn light of these similarities and differences. Below, an attempt is made to 

122 In Law's Empire, Dworkin is preoccupied with the demands of principled 
consistency.. His notion of integrity, which requires governments to speak with one 
voicee and to treat its citizens in a principled manner, concerns the notion of 
consistencyy in the implementation of principles. The description of consistency 
givenn here, is an attempt to elaborate in more detail what the idea of integrity 
wouldd imply for contexts where two competing principles apply. 

133 Dworkin distinguishes principles, in the generic sense of 'something good to be 
promotedd or protected', into two categories: policies, which refer to collective 
goals,, and principles in the narrow sense off  individual rights. He contends that this 
distinctionn is relevant with respect to the requirement of principled consistency: 
thiss requirement does not apply to policies with the same force as it does to 
principless in the narrow sense. For this distinction see for example Dworkin, Law's 
Empire,Empire, on pp. 221-224.1 think there is certainly a point to Dworkin's claim that 
thee requirements of principled consistency apply fully to individual rights and in a 
somewhatt less strict form to collective goals. However, I will not be exploring this 
particularr issue in this study. 
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analyticallyy unravel the process that goes on when applying the demand of 
principledd consistency in complex contexts. In doing so, first the requirement 
thatt like cases should be treated alike will be discussed; subsequently the notion 
thatt cases that are unalike should be treated in a way which accords with their 
unalikenesss will be investigated. 

3.2.11 Treating like cases alike; reasoning by analogy 

Thee requirement of consistency requires, first of all, that cases that are alike 
fromfrom the perspective of the system's principles, are treated alike. The method of 
reasoningg associated with this demand is reasoning by analogy. It is useful to 
startt the analysis of this requirement of principled consistency by taking a look 
att the general form of analogical argument. 

AA good description of analogical reasoning can be found in Gold ing's 
bookk on legal reasoning.14 He points out that arguments by analogy proceed 
fromfrom certain given or assumed resemblances to an inferred resemblance. He 
notess that such arguments are frequently used in everyday life. As an example, 
hee mentions the case of a car dealer who has to decide whether to hire Brown as 
aa salesman. The dealer argues from Brown's given resemblances to L, M, and 
N,, who were previously hired as car salesmen and who turned out to be 
successful,, that Brown is quite likely also to be a successful car salesman. L, M 
andd N are graduates from Winsockie University, majored in physical education 
andd have good recommendations from their coaches, and L, M, and N were 
successfull  car salesmen. Brown is also a graduate from Winsockie University, 
majoredd in physical education and also received good recommendations from 
hiss coaches. The dealer therefore concludes that it is quite likely that Brown 
wil ll  be a successful car salesman also. 

Goldingg notes that it is extremely difficult to lay out strict criteria for a 
goodd analogical argument. Among the considerations that have to be taken into 
accountt in evaluating these arguments are such factors as the number of 
respectss in which the compared objects resemble one another (positive 
analogies)) and the number of respects in which they differ (negative analogies). 
Yet,, as Golding is right to point out, this is very tricky. There will be any 
numberr of respects in which Brown resembles L, M, and N (he and they like 
hotdogs,, he and they play ping-pong) and any number of respects in which he 
differss from them (he likes pistachio ice cream but they do not). The crucial 
questionn is whether the compared objects resemble and differ from one another 
inn relevant respects, that is, respects that are relevant to possession of the 
inferredd resemblance. In case of the search for a good salesman, we know that 

144 Martin P. Golding, Legal Reasoning, Alfred Knopf 1984, New York, on pp. 44-49. 
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educationn and good recommendations are relevant, and a preference or  dislike 
forr  certain foods is not. An argument by analogy based on resemblance in a few 
relevantt  respects is a better  argument than one based on many irrelevant 
positivee analogies. 

Thee form of argument by analogy can be stated as15: 

(i)) x has characteristics F, G ... 
(ü)) y has characteristics F, G ... 
(iii )) x also has characteristic H. 
(iv)) F, G are H-relevant characteristics 

(v)) Therefore, y has characteristic H. 

Lett  us now make the transition to the issue we are studying: what makes 
casess alike in light of a system's principles? Before considering examples 
involvingg specific principles, it is useful to determine on a general level, 
abstractingg from the content of specific principles, which characteristics make 
casess alike in terms of a system's principles. Two conditions have to be fulfille d 
forr  cases to be alike in this respect. The first  one is rather  obvious: it is required 
thatt  the same set of principles applies. If the set of principles that applies is 
different,, then cases are clearly not alike in terms of the principles underlying 
thee law. But does this mean that cases to which the same principles are 
applicable,, are similar? The answer  to this is: not necessarily. Recall the 
discussionn in the previous chapter  about the possibility of a universal, situation-
independentt  ordering of principles.16 There it was concluded that in the legal 
areaa it is not the case that if the same competing principles apply, the conflict 
betweenn them should be decided in the same manner. For  instance, we do not 
expectt  privacy to always outweigh the interest of police investigation of 
prohibitedd activities, for  if this were the case, even the slightest infringement on 
privacyy would frustrate the realization of the interest of police investigation. 

Havingg developed the notion of the degree of a principle' s involvement 
inn a situation17, we can pinpoint what it is about situations that can account for 
thee fact that, even though the same principles apply, it may be quite rational and 
justifiabl ee to resolve them differently: it is a difference in the degree of 
involvementt  of the relevant principles. So the second condition to be fulfille d 
forr  cases to be alike from the perspective of the law's principles is that the 
degreee of involvement of the applicable principles is the same. 

155 Golding, Legal Reasoning, on p. 45. 
166 See chapter  4, section. 3.3, pp. 119-122. 
177 See chapter  4, section 4.1.1, pp. 123-126. 
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Principledd consistency demands that cases that are alike in light of the 
law'ss principles - same principles, same degree of involvement - should be 
treatedd alike. In cases in which competing principles present themselves, this 
impliess that the conflict between principles has to be resolved in the same way. 
Inn the terminology developed here this means: the applicable principles should 
bee realized to the same degree. 

Thee first requirement of consistency, the prescription that like cases 
shouldd be treated alike, can now be restated more precisely like this: 

IfIf  cases are alike, meaning that 
(1)(1) the same principles apply, and 
(2)(2) these principles are involved to the same degree; 

thenthen these cases should be treated alike, that is 
thethe decisions taken in these cases should realize the applicable 
principlesprinciples to the same degree. 

Thee most dramatic form in which this requirement can be violated is in 
whatt Dworkin calls 'checkerboard statutes'18. A checkerboard statute contains 
regulationss that explicitly treat similar cases unalike. One of the examples that 
Dworkinn mentions is a statute that stipulates that abortion is criminal for women 
bornn in even years, but not for women born in odd ones. The two fact situations 
'abortionn by women born in even years' and 'abortion by women born in 
unevenn years' are alike: the same principles (a womans right to choose and the 
unborn'ss right to protection) apply and they are involved to the same degree - a 
woman'ss year of birth is not a relevant factor which could render this 
distinctionn a principled one. Yet, these cases are treated unalike: for women 
bornn in uneven years, the principle of a woman's right to choose is fully 
realizedd while the competing principle of the unborn's right to protection is not 
realizedd at all, whereas for women born in even years the latter principle is fully 
implementedd while the first is completely denied. Clearly the demand of 
principledd consistency has been violated. 

Insteadd of either fully implementing a principle for one group, while 
completelyy denying it to another, unequal treatment in a checkerboard statute 
mayy take a different form. McCormick's example of a statute laying down 
differentt speed limits for different cars according to the color they are painted 
cann serve as an illustration.19 Imagine a statute which stipulates that the speed 
limitss on highways are as follows: all yellow cars must observe a maximum 

188 For a discussion of checkerboard statutes, see Dworkin, Law's Empire, on pp. 178-
184. . 

199 For this example, see Neil McCormick, Legal Reasoning and Legal Theory, 
Clarendonn Press, Oxford (2nd ed.) 1994 on p. 106, and MacCormick, Coherence in 
LegalLegal Justification, on p. 39. 
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speedd limit of 45 mph, while all other cars must abide by a maximum limit of 
600 mph. This statute consists of two rules, one for yellow cars and one for other 
cars,, both of which are aimed at promoting 'safety on the road'. There is also a 
competingg principle at work, 'the interest of road transportation', for if safety 
weree the only relevant consideration, cars would have to drive considerably 
slower,, or even better, not at all. Since the color of a car is not a factor that 
makess a difference for the applicable principles or for their degree of 
involvement,, these cases are alike. However, they are treated differently: 
thoughh both rules realize both principles, they do so to a different degree; the 
speedd limit for yellow cars realizes more of 'safety on the road' and less of 'the 
interestt of road transportation' than the rule for other cars. Clearly, like cases 
aree being treated unalike under this statute. 

Thee two processes of assessing whether situations of fact are alike and 
whetherr they have been treated alike, can be represented by positioning the fact 
situationss and the decisions taken in these situations on two diagrams. On the 
left-handd diagram (a), fact situations are mapped relative to each other with 
respectt to the degree of involvement of the two competing principles Px and Py. 
Onn the right hand diagram (b), the decisions actually taken or being considered 
inn the situations that are shown on the left hand side, are plotted in terms of the 
degreee to which they realize these same principles. 

figurefigure 5 

diagramm (a) diagramm (b) 

situationss mapped according to 
degreee of involvement of 
competingg principles Px and Py 

decisionss in these situations, mapped 
accordingg to the degree to which they 
realizee competing principles Px and Py 

max x max x d4 4 
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Thee speed limit statute consists of two rules whose scope and legal 
consequencee can be mapped on these diagrams. The fact situations to which the 
twoo rules are applicable, can be described as 'yellow cars driving on highways' 
(si)) and 'all other cars driving on highways' (s2) respectively. Their location on 
diagramm (a) shows that they are ranked the same with respect to the degree of 
involvementt of the applicable principles of safety on the road (Px), which pulls 
inn the direction of limiting the speed limit as much as possible, and the interest 
off road transportation (Py) which pulls in the opposite direction. The legal 
decisionss stipulated in the two rules are mapped on diagram (b). When mapping 
thesee decisions, it appears that they are located differently: dl, representing the 
decisionn 'not allowed to drive faster than 45 mph', applicable to yellow cars, 
realizess more of Px and less of Py than d2, which represents the decision 'not 
allowedd to drive faster than 60 mph', the decision applicable to all other cars. 

Inn a similar way, the conclusion that like cases are being treated unalike 
inn the statute regulating abortion can be visualized by means of these diagrams. 
Whenn mapping the fact situations with respect to the intensity of involvement of 
thee principles 'a woman's right to choose (Px) and 'the unborn's right to 
protection'protection' (Py) on diagram (a), it appears that they are similarly located as s3 
andd s4. The decisions which the two rules point to are depicted in diagram (b) 
ass d3, which fully realizes Px and none of Py, and as d4, which fully realizes Py 
andd none of Px. 

Itt should be noted that when plotting fact situations and decisions on 
thesee two diagrams, all that matters is how the situations and how the decisions 
aree located relative to each other. As was seen, both the ranking of situations 
accordingg to the extent to which a particular principle is involved and the 
rankingg of decisions with respect to the degree to which they realize a given 
principlee are ordinal.20 Thus, the positioning of fact situations and of decisions 
onn the diagrams does not reflect a ranking in precise numerical terms (with the 
exceptionn of cases in which a principle is fully realized, or not realized at all). 
Thiss is, however, not a problem: the relative position of situations, and the 
relativee position of the decisions taken in those situations is all we need to 
establishh whether or not like cases have been treated alike. 

Thee two checkerboard statutes just described, were helpful in 
illuminatingg in a vivid manner what the requirement 'treat like cases alike' 
implies.. Though they served this purpose well, they are not quite realistic: a 
legislaturee is not very likely to create a statute in which on one issue (abortion, 
maximumm speed limit) it explicitly establishes an unprincipled distinction of the 

Seee chapter 4, on p. 129 and on p. 135. 
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typee described For a more realistic example, let us take the classic example of 
judiciall reasoning by analogy used in Dutch legal writings.21 

Dutchh law contains a statutory provision stipulating what happens to a 
rentall contract in case an owner-landlord sells the property. It determines that in 
casee a property is sold, the new owner, who was not a party to the rental 
contract,, is committed to the obligations the previous owner had under this 
contract.. This is so even if the new owner did not know about the existence of 
thee rental contract at the time he bought the property. By protecting the tenant in 
thiss way, one of the general principles underlying contract law which is 
applicablee to this situation, is set aside: the principle that contracting parties can 
onlyy enter into obligations for themselves, and cannot take on commitments 
whichh are binding on third parties. The point of this statutory rule was 
obviouslyy to protect the weaker contract party, in this case the tenant. 

Thiss statutory provision only mentioned what should happen to the 
rentall contract in case the property was sold. It did not mention what the 
consequencess would be if the property changed hands as a result of a gift. 
Judgess decided on various occasions that also in these cases the new owner 
automaticallyy assumes the rights and obligations which the previous owner-
landlordd had vis-a-vis the tenant.22 Even though the statutory provision only 
mentionedd 'sale', the same protection was given to the tenant in other cases of 
transferr of ownership. These court decisions are recognizable as judicial 
reasoningg by analogy: cases that are alike (the same principles are involved to 
thee same degree) are decided alike (the principles are realized to the same 
degree)233 In this case it resulted in a so-called principled extension of the 
statutoryy provision. 

211 See for example in: Mr. C. Asser's Handleiding tot de beoefening van het 
NederlandsNederlands Burgerlijk Recht, Asser's Algemeen Deel, W.E.J. Tjeenk Willink, 
Zwolle,, 1934, on pp. 80-81, en deel 4 (Verbintenissenrecht) W.E.J. Tjeenk Willink, 
Zwolle,, 1975, on pp. 260-261. 

222 For these court decisions, see Mr. C. Asser's Handleiding tot de beoefening van het 
NederlandsNederlands Burgerlijk Recht, Huur, supplement op de zevende druk van bijzondere 
overeenkomstenn 5-II, Huur en Pacht, W.E.J. Tjeenk Willink, Deventer 1997, on p. 
110. . 

233 In fact, when carefully comparing the case of sale of property on the one hand, and 
thee case of a gift on the other, there is a relevant difference. The degree of 
involvementt of 'protection of the weaker contract party' is the same in all of these 
cases.. However, it could plausibly be argued that the opposing principle - parties to 
aa contract can bind nobody but themselves - is less involved in the case of gift than 
inn case of sale. In case of sale, the third party pays for the property, while in the 
casee of gift this is not the case. This can be seen as a factor which accounts for a 
differencee in the involvement of this principle: the recipient of a gift seems to have 
aa less strong claim on the principle that he not be bound to any obligations which 
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3.2.22 Treating cases that are unalike in a way which agrees with their 
unalikeness::  a fortior i reasoning 

Principledd consistency does not merely provide guidance on how to resolve 
casess that are similar in light of the law's principles. It also implies that cases 
thatthat are unalike from the perspective of the legal system's principles should be 
treatedtreated in a way that accords with their unalikeness. This suggests that 
somehoww in the dissimilarity of fact situations, some clue can be found as to 
howw to solve cases. But what does this dissimilarity consist in, and which 
decisionss would be 'in accordance with this unalikeness'? 

Obviously,, there are numerous cases that are so dissimilar, that the 
decisionn taken in one case cannot provide any guidance as to how the other case 
shouldd be resolved. A decision taken in a situation involving a conflict between 
freedomm of speech and privacy is, for example, not able to give any indication 
onn whether abortion should be allowed or not. These issues are simply too 
differentt and remote from each other. There are, however, cases that are 
different,, yet close enough to be able to give some indication as to how they 
needd to be resolved. If it has for example been decided that a beneficiary should 
nott receive the proceeds of a life policy if he has caused the death of the policy 
holderr by manslaughter, then it is clear what the decision should be if the 
beneficiaryy has murdered the policy holder: he should certainly not receive the 
proceeds.. The process of reasoning used here can be recognized as a fortiori 
reasoning. reasoning. 

AA fortiori reasoning is the reasoning process associated with the 
requirementt that cases that are unalike should be decided in a way which 
accordss with their unalikeness. Similar to reasoning by analogy, a fortiori 
reasoningg involves an assessment of how two situations of fact are located vis
a-viss each other and how the decisions actually taken or being considered in 
thosee situations are related to each other. These relationships are somewhat 
moree complex than they are in reasoning by analogy. Here, a fortiori reasoning 
willl be analyzed for cases where the same two competing principles apply. Four 
casess will be considered in which the same opposing principles are applicable, 
privacyy (Px) and freedom of the press (Py). In all of them, a person has been 
convictedd of a crime and a decision needs to be taken as to what kind of 
reportingg about this person is allowed. By varying the precise circumstances of 

thee previous owner assumed with respect to the property, than someone who paid 
forr the property. Since this principle is less involved in case of a gift, a stronger 
typee of argument than the argument by analogy applies: reasoning a fortiori (for an 
analysiss of a fortiori reasoning, see below in section 3.2.2). The feet that the court 
decisionss used reasoning by analogy might be explained by the feet that the focus 
wass on the protection of the tenant only. 
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thee cases, the rules underlying reasoning a fortiori (at least for cases involving 
thee same two competing principles) can be exposed. 

Inn the first situation, a 14-year old has been found guilty of committing 
burglary;; he broke into a store at night and stole three hundred dollars from the 
cashh register. After the trial, a newspaper intends to publish an article about this, 
containingg not only a brief account of the burglary but also extensive personal 
informationn about the boy, including photographs of him and his home. The 
newspaperr is sued by the boy's parents who claim publication would constitute 
ann unjustifiable infringement on their son's privacy. The newspaper claims that 
freedomm of the press implies that this publication should be permitted. 

Thee judge rules in this case that publication of the article would 
constitutee an unjustifiable violation of the boy's right to privacy. She states that 
freedomm of the press is indeed a relevant consideration and that not all reporting 
aboutt the case would be prohibited; she declares that a purely factual reporting 
off events would be allowed. However, especially in light of the fact it concerns 
aa 14-year old who committed a relatively minor offense with not too much 
newss value, reporting which probes into the convict's personal background and 
alsoo includes photographs of him, would constitute an unjustifiable 
infringementt on his privacy. 

Thiss case can be mapped on the following diagrams (figure 6). 

figuree 6 

diagramm (a) diagramm (b) 

situationss mapped according to decisions in these situations, mapped 
degreee of involvement of according to degree to which they realize 
cc omp eting principle s Px and Py c omp eting principle s Px and Py 
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Thee situation 'reporting on a burglary committed by a 14-year old' is 
plottedd on diagram (a) as si, showing that both freedom of the press and 
privacyy are involved to a certain extent. The decision taken in this case, 'factual 
reportingg allowed, personal details and photographs not allowed', is mapped on 
diagramm (b) as dl. In this decision, freedom of the press and privacy are both 
realizedd to some degree. This case will be used as a reference case with which 
thee next three cases will be compared. 

Thee next situation that the judge has to decide concerns a similar crime 
ass in the reference case, except that the burglary has been committed by an 
adult.. Let us assume that it is generally accepted that minors should be 
protectedd more from the public eye than adults, so that in a similar case 
involvingg a minor, the degree of involvement of the principle of privacy is 
higherr than in a case involving an adult. Compared to the first situation, si, this 
secondd situation is therefore mapped as s2', located due west of si; its location 
relativee to the first situation reflects the fact that privacy (Px) is less involved, 
whilee the considerations implied by the principle freedom of the press (Py) are 
affectedd to the same extent as in the first case. 

Givenn the relation between si and s2', the requirement that unalike cases 
bee treated in a way which accords with their unalikeness implies the following. 
Thee decision in the second case should either be the same as in the first case 
(dl:: 'purely factual account of events allowed, no personal details and no 
photographss allowed'), or it should realize more of the principle which is 
relativelyy more involved. Since the involvement of privacy decreased while 
freedomm of the press stayed the same, the relative importance of the latter 
increased.. It would therefore also be coherent if a decision were taken which 
ruledd the publication does not have to limit itself to a factual accounting of 
events,, but may include some information about the personal background of the 
perpetrator;; this decision is represented by d*. Clearly, a decision which would 
rulee that the reporting should be even more restrictive than in the first case, such 
ass d**, would be incoherent. 

Noww let us assume that the case that the judge has to decide against the 
backgroundd of the first case is slightly different. It concerns a crime committed 
byy a minor, but the crime is of a far more serious nature; a boy has deliberately 
shott at a group of children with fatal results, a crime that has deeply shocked the 
community.. Because the perpetrator is a minor, the involvement of privacy is 
thee same as in the first case. Due to the nature of the crime and the unrest it has 
producedd within the community, the news value of the event is greater than in 
thee first case. This means that the involvement of freedom of the press is greater 
thann in si. As a result, the second case should be mapped as s2", due north of 
si,, reflecting the fact that considerations of privacy (Px) are involved to the 
samee degree, while freedom of the press (Py) is more involved. Given the 
decisionn taken in the first case, the decision in the case at hand should be either 
thee same as dl (reporting should be limited to a factual account of events), or it 
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shouldd reflect the fact that freedom of the press is more involved by realizing 
moree of freedom of the press relative to privacy, such as d* (reporting may also 
includee some information about the personal background of the perpetrator). 

Finally,, take a situation in which the involvement of freedom of the 
presss is greater than in the first case, while the involvement of privacy is less. 
Forr instance, the nature of the crime is far more serious and has shocked the 
publicc considerably, so that the news value increases (and hence freedom of the 
press,, Py, is more involved than in the first situation), while the person who 
committedd the crime is an adult (and hence privacy, Px, is less involved than in 
thee first situation). This case is depicted as s2"\ Here the same applies as in the 
previouss two cases: the decision has to be at least the same as dl, or it should 
realizee more of freedom of the press relative to privacy, such as d*; a decision 
likee d** is incoherent. 

Summarizing,, for those cases in which the same two competing 
principless are applicable, the second requirement of principled consistency can 
bee stated like this: 

IfIf  two situations are unalike in this specific sense: 
thethe same competing principles, Px andPy apply, but in situation 
22 the degree of involvement of one principle, say Py, is higher 
thanthan in situation J, while the degree of involvement of the 
opposingopposing principle, Px, is the same or less than in situation 1; or 
inin situation 2 the degree of involvement of Py is the same as in 
situationsituation I, while the degree of involvement ofPx is less than in 
situationsituation 1; 

thenthen the decisions in these situations should accord with this 
unalikeness,unalikeness, meaning that: 

decisiondecision 2 should either be the same as decision 1 or (at least 
givengiven that this is possible and practically feasible) it should 
realizerealize more of the side that has gained in weight relatively, that 
isis Py, and no more ofPx. 

Thee following set of diagrams can be used to illustrate under which conditions 
andd to what extent a fortiori reasoning can constrain the decision-maker. 
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Takee si and dl as points of reference. Figure 7.1 shows that for  any 
situationn located due north, due west or  in the northwest area of si shown on 
diagramm (a), the decision, shown on diagram (b), has to be either  the same as 
dl,, or  should be located to the northwest of dl. A decision in any of the other 
areass would be incoherent in principle. Obviously, given si as a reference point, 
situationss located to the southeast, due south or  due east represent a mirror 
imagee of the situation just described. Figure 7.2 shows that in these situations, 
thee decision has to be same as dl or  should be located to the southeast of dl, 
realizingg more of Px relative to Py. The other  areas are ruled out as being 
incoherentt  in principle. 

Givenn the starting point si and dl, if the situation to be decided is 
locatedd to the northeast (that is, both the degree of involvement of Px and of Py 
increase)) or  to the southwest (that is, both the degree of involvement of Px and 
Pyy decrease), the requirement of principled consistency is not able to give any 
guidance.. The measure for  ranking situations that we have at our  disposal 
simplyy does not have the kind of precision to measure the net effect of an 
increasee in the intensity of involvement of both of the opposing principles, or  of 
aa decrease on both sides. This is why in situations located to the southwest or  to 
thee northeast of a reference situation, the criterion that cases that are unalike 
shouldd be decided according to their  unalikeness is not able to provide any 
guidance. . 

Inn the cases used as examples above, the requirement of principled 
consistencyy could not point to one answer; there was a range of decisions that 
wouldd be coherent in principle. Under  certain circumstances a fortior i reasoning 
cann however  point to a unique answer. Take the issue of abortion where the 
unborn'ss right  to protection (Px) conflicts with a woman's right  to choose (Py). 
Imaginee that it has been decided that for  women who are three months 
pregnant,, abortion is allowed. The situation 'abortion for  three months' 
pregnantt  women' is plotted on the left-hand diagram as si (figure 8). The 
decisionn 'abortion allowed' is mapped on the right  hand diagram as dl; its 
locationn reflects the fact that in this context, the woman's right  to choose (Py) 
hass been fully realized while the unborn's right  to protection (Px) has not been 
realizedd to any degree (it is not possible to deny the unborn's right  to protection 
anyy more than by allowing abortion). 
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Lett us assume the following view of the world is taken to be true: 
maybee some form of life exists immediately after conception, but it is different 
fromm the form of life of a person after birth; during pregnancy, life gradually 
developss into the full human form of life.24 Accepting this picture of the world, 
wee can see that in cases concerning pregnancies less than three months (that is, 
anyy situation due west of si, such as s2', as the involvement of the unborn's 
rightt to protection, Px, is less), a fortiori reasoning points to one decision: 
allowingg abortion. Any other decision would be incoherent in principle. For a 
pregnancyy longer than 3 months, such as s", the decision taken has no guiding 
forcee whatsoever: both the options of prohibiting abortion (d*) and of allowing 
abortionn (dl) would be coherent in principle. 

Wee have examined the two standards implied by the requirement that principles 
shouldd be applied in a consistent manner. The trademark of consistency 
argumentss is that they are always comparative. Both reasoning by analogy and a 
fortiorii reasoning take one situation and the decision made (or considered) in 
thatt situation as a reference point; this is then used to reason towards a decision, 
orr to rule out a range of possible decisions, in another situation. It is clear that 
thee more of these reference points one actually has within a system, the more 

Forr a different view on this issue and the consequences for the requirement of 
consistency,, see below on p. 173. 
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constrainingg the requirement of principled consistency will be. In other words, 
ass more decisions are taken within the system on how to resolve conflicts 
betweenn principles in disparate situations, the more footholds one generally has 
(given,, obviously, that the decisions that have been taken are coherent in 
principle).. In this respect; the working of the requirement of principled 
consistencyy resembles the decision process that an architect follows in 
designingg an elaborate building project. When starting out, only two things are 
given:: the guidelines provided by the contractor pertaining to desirable features 
off the building (the principles) which will in reality frequently appear to 
conflict,, and the constraints of what is actually technically possible. Once the 
designingg process starts, the architect makes choices, gradually filling in the 
openn space she had at the beginning. The further along in the process, the more 
constraintss she faces: the fact that she has made certain choices, filling in the 
designn as she did, limits her options later on by ruling out possibilities and 
sometimess even necessitating one particular solution. 

3.33 The prohibitio n of disproportionalit y 

Thee third condition of rationality in the implementation of competing principles 
iss the prohibition of disproportionality. This condition implies: 

InIn any situation, the price, in terms of the non-realization of some 
principle(s),principle(s), to be paid for a gain in terms of the realization of one or 
moremore competing principles, should not be out of any reasonable 
proportion. proportion. 

Beforee considering examples within the legal domain, let us return one last time 
too the example of someone who is contemplating what kind of car to design. It 
iss clear that the safety of a car is an important concern. However, as Rescher 
putss it, it would be foolish to contrive a "perfectly safe" car whose maximum 
speedd is only 1.75 mph.25 The gain in terms of the high realization of the value 
off safety would clearly be achieved at an exorbitant price in terms of speed. 
Andd when considering the previously mentioned dilemma faced by the teacher 
whosee child is sick26, we can also imagine decisions that would represent a 
disproportionatee weighing of his obligations as a parent versus his obligations 
ass a teacher. In a many situations, reasonable people may disagree about 
whetherr the teacher should have stayed at home or gone to work. However, as 
Davidd Lyons points out, in certain situations the solution is evident: if the child 

Rescher,, Ethical Idealism, on p. 132. 
Seee on p. 143-144. 
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iss either an infant with a life-threatening illness, or a capable teenager with a 
minorr illness, the right decision may be clear.27 In these two situations 
reasonablee people would generally agree that the teacher should stay home in 
thee first case and go to work in the second - any other decision would constitute 
aa disproportionate weighing of the two competing obligations. 

Ass an example relating to the legal area, we can take the creation of a 
regulationn for maximum speed limits on highways. Two competing principles 
pertainn to this issue: safety on the road, which pulls in the direction of limiting 
thee speed limit as much as possible, and the interest of road transportation, 
whichh pulls in the opposite direction of having a high speed limit. With regard 
too the issue at hand, there is a range of speed limits that is ruled out on the 
groundss of disproportionality. The interest of road transportation would be 
sacrificedd beyond any reasonable proportion in relation to the competing 
principlee of safety, if the maximum speed limit on highways were for instance 
too be set as 20 mph. And, conversely, safety would be sacrificed too much for 
thee sake of the interest of road transportation, if the speed limit were to be 
determinedd at 120 mph. One may not be able to pinpoint exactly where the 
criticall point is on both sides, indicating where one leaves the area of 
disproportionalityy and enters the area where reasonable people disagree. But it 
iss clear that there are options that are ruled out on the grounds that they are 
disproportionate. . 

Thee prohibition of disproportionality can be represented on a two-
dimensionall plane. In the diagram (figure 9), the various decisions that are 
possiblee in a given situation can be plotted according to the degree to which 
theyy realize two competing principles. 

277 Lyons, Moral Aspects of Legal Theory, on p. 216. 
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Eguree 9 
possiblee decisions in a given situation, 
mappedd according to degree to which 
theyy realize competing principles Px 
andPy y 

max x 

degreee of realization 
ofPy y 
(interestt of road 
transportation) ) 

00 max 
degreee of realization of Px 

(safety) ) 

Assumee Px stands for safety on the roads, and Py for the interest of road 
transportation.. The decisions that are possible with respect to the issue at hand 
(thee establishment of a maximum speed limit for highways) can be plotted in 
thee diagram. The different speed limits each contain a different trade-off 
betweenn safety and the interest of transportation. Assuming for simplicity's 
sakee that the trade-off is a linear one, all possible speed limits are situated on the 
linee a-b. As was seen, there are two areas where the relation between the degree 
off realization of the interest of road transportation and the degree of realization 
off safety is out of any reasonable proportion. Disproportionality rules out a 
sectionn of the line in the lower right-hand corner, where the sacrifice of the 
interestt of road transportation (Py) for the sake of safety (Px) is 
disproportionate;; a speed limit of 20 mph falls within this area. On the other 
side,, a section of line a-b in the upper left-hand corner is ruled out on the 
groundss that it contains decisions in which the sacrifice of safety for the sake of 
thee interest of transportation is out of all reasonable proportions. 

Inn the case just described, the prohibition of disproportionality ruled out 
certainn areas of decisions that are actually possible, while leaving an area of 
optionss open. On other occasions, the prohibition of disproportionality may be 
ablee to do more than this: it can point to one answer. In order to illustrate this, 
lett us again consider the issue of abortion. We know that reasonable people 
disagreee about whether a woman's right to choose or the unborn's right to 

.. disproportionate 
naph h 

-—— disproportionate 
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protectionn should take precedence. However, there are circumstances in which 
reasonablee people generally concur on the right way to resolve the conflict. If 
continuingg the pregnancy would put the mother's life or health seriously at risk, 
itt is generally agreed that a woman should be permitted act in a way that would 
endd the pregnancy in order to save herself. A legislative or judicial decision 
prohibitingg abortion under these circumstances would be considered 
disproportionate:: reasonable people agree that the price to be paid for the 
unborn'ss right to protection would be too high. 

Thee case is represented in the following diagram (figure 10). 

figurefigure 10 
possiblee decisions in a given situation, 
mappedd according to degree to which 
theyy realize competing principles Px 
andPy y 
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Off Py 
(rightt to choose) 
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Inn the diagram, Px represents the unborn's right to protection, and Py 
thee woman's right to choose. The solution of allowing abortion is depicted as 
dl;; d2 represents the decision to prohibit abortion. In the specific circumstances 
off the case just described, the prohibition of disproportionality rules out d2. 
Withh this, only one decision is left: allowing abortion (dl). 

Thee prohibition of disproportionality does not have the formal character 
off the other two requirements. It rules out particular ways of resolving the 
conflictt among principles in a given context simply because reasonable people 
generallyy agree that this would be out of all reasonable proportions. It is based 
directlyy on what within a particular 'form of life' is generally considered an 
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unacceptablee way of deciding a case. Although it lacks the formal character of 
thee other two requirements, the prohibition of disproportionality is part of the 
notionn of rationality in the implementation of dueling principles: reasonable 
peoplee agree to this standard and, consequently, it qualifies as a condition which 
belongss to the notion of rationality as it has been defined in this study. 

4.. The three requirements in contexts with more than two competing 
principles s 

Inn the previous section, when elaborating the three demands of rationality 
beyondd their general definition, it was supposed that there were only two 
opposingg principles. Both the examples and the diagrams used to explain the 
workingss of the requirements involved only two principles. It should be noted 
thatt not all complex contexts are limited to two principles: there are also 
situationss where more than two conflicting principles pertain. 

Withinn the latter group of situations, two categories can be 
distinguished.. The first one comprises those cases where, even though more 
thann two principles are involved, the underlying decision structure stays two-
dimensional.. By this I mean that all the principles can be arranged as pulling 
towardss one of two incompatible decisions. For example, the issue which speed 
limitt to impose on highways has before been described as an issue involving 
twoo principles: 'safety on the road', which pulls in the direction of restricting 
thee speed limit as much as possible, and 'the interest of road transportation', 
whichh pulls in the opposite direction of having a high speed limit. One could 
imaginee more principles are applicable to this issue, for example the principle 
'reductionn of car pollutants'. Even though there are now three principles 
involved,, they can be grouped in two clusters: in the context of determining a 
maximumm speed limit, 'reduction of car pollutants' pulls in the exact same 
directionn as 'safety on the road', namely that of restricting the speed limit as 
muchh as possible. 

Too give another illustration, consider the question whether or not it 
shouldd be stipulated that a rental contract is automatically transferred to the new 
ownerr in case of transfer of the property, even if the new owner did not know 
aboutt the contract's existence.28 The principle 'protection of the weaker 
contractt party' pulls in the direction of binding the new owner to the obligations 
off the rental contract. Two other principles apply also: the right of the owner to 
freelyy dispose over his property, and the principle implying that one can only 
enterr into obligations for oneself not for third parties. Both principles pull in the 

Seee also before on p. 157. 
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samee direction: they both suggest that it should not be stipulated that the rental 
contractt is automatically transferred to the new owner. 

Ass said, there may be a second category consisting of those cases where 
thee principles cannot be arranged into a two-dimensional constellation, but 
wheree they pull in more than two directions. These cases would resemble the 
situationn a consumer finds himself in who has to decide which car to buy. It is 
quitee likely that this consumer has more than two values which he looks for in a 
carr - say fuel efficiency, passenger safety, comfort, engine power, and resale 
value.. Each of these values may point to a different car as the best from the 
perspectivee of that value, and consequently, the person is faced with a decision 
thatt cannot be reduced to a two-dimensional decision structure. It would seem 
thatt in the area of law, most situations in which more than two competing 
principless are involved fall in the first category: they are ultimately reducible to 
aa two-dimensional decision structure. However, the possibility should not be 
excludedd that cases may arise that are comparable to the situation in which the 
carr consumer finds himself, that is, cases in which there is 'a pull' in more than 
twoo different directions. 

Inn order to give a complete account, the three requirements of rationality 
inn the implementation of competing principles would have to be elaborated for 
thosee contexts in which more than two principles apply - either in the two-
dimensionall form or in the form of more dimensions. However, this will not be 
undertakenn in this study. I do want to point out though that it is certainly not the 
casee that by explaining the three rationality requirements for situations that 
involvee two principles, we have simplified the issues to unrealistic proportions. 
Itt can safely be said that in quite a few contexts that actually present themselves 
inn the legal area, no more than two principles are relevant. Hence, the 
descriptionn given before captures a significant number of actual cases. To the 
extentt that it does not, I think that the basic ideas of the rationality requirements 
havee been presented and that an elaboration for more complicated contexts can 
buildd on this. 

5.. Three distinctly different standards reducing indeterminacy under 
principles s 

Thee three conditions of rationality which have been described each make their 
own,, distinctly different contribution to reducing the indeterminacy under 
conflictingg principles. The requirement of principled consistency evaluates 
decisionss on the basis of a comparison of the situations in which they were 
taken.. In this respect, the consistency requirement differs from both the 
requirementt of optimization and the prohibition of disproportionality: the latter 
aree both standards used for evaluating decisions in a given situation seen in 
isolation.. But, beyond this common trait, optimization and disproportionality 
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aree different from each other. One may have implemented principles according 
too the rules of optimization, but have violated the demand that principles should 
nott be assigned weights that are out of any reasonable proportion. The teacher 
whoo is faced with a conflict between his obligation as a parent and his 
obligationn as a teacher could decide to stay at home with his sick child, and take 
everyy action possible to minimize the damage to his students. Having done so, 
hee would have taken a decision which is optimal, that is, his decision cannot be 
improvedd upon in the sense that he could have increased the realization of one 
off the principles without at the same time diminishing the realization of the 
other.. But imagine that he is staying home for a capable teenager with a minor 
flu,flu, he would have taken a decision that violates the prohibition of 
disproportionalityy - reasonable people would agree that this teacher has lost 
sightt of all reasonable proportions. Obviously one could violate both 
requirements:: the teacher stayed home for his teenager and did not even try to 
limitt the damage to his students. 

Thee optimality requirement and the prohibition of disproportionality are 
inn turn distinctly different from the demand of principled consistency. One 
couldd be optimizing the realization of principles in each context seen in 
isolation,, and not be taking a decision that is disproportionate, yet at the same 
timee be violating the requirement of principled consistency. We only have to 
thinkk back of the (imaginary) legislative decision that sets the speed limits at 45 
mphh for yellow cars and at 60 mph for all other cars. Neither of these two rules 
constitutess a disproportional weighing of the principles 'safety on the road' and 
'thee interest of road transportation'. In addition, neither of the two rules, each 
seenn by itself, is sub-optimal: neither the decision that yellow cars should not 
drivee faster than 45 mph nor the decision that all other cars should not drive 
fasterr than 60 mph can be changed in a way which would realize more of one of 
thee applicable principles without realizing less of the other. Yet these two rules 
constitutee a violation of the requirement of principled consistency as they treat 
likee cases unalike. Conversely, one can create a set of norms that is coherent in 
principle,, while at the same time violating the demand of optimization or the 
prohibitionn of disproportionality: one can treat like cases alike in a sub-optimal 
mannerr or in way that represents a disproportionate attribution of weight to 
principles. . 

Alll this goes to show that all three components of rationality in the 
implementationn of principles should be considered at all times when reasoning 
withh competing principles. This is something that is not sufficiently recognized 
inn some of the main literature. For example, the German legal theorist Alexy 
focusess on the idea that in complex contexts, principles should be optimized. He 
characterizess principles as 'commands to optimize' ('Optimierungsgebote').29 

Seee earlier in this chapter on p. 141, m. 7. 
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Dworkin,, on the other hand, is preoccupied with the demands of consistency. In 
hiss book 'Law's Empire' he develops his notion of integrity, which requires 
governmentss 'to speak with one voice' and to treat its citizens in a principled 
manner.300 Integrity is only concerned with the notion of consistency in the 
implementationn of principles. In this study it is argued that when evaluating 
ruless and decisions for particular cases in light of a system's principles (as is 
donee within the model of principles), all three requirements of rationality in the 
implementationn of competing principles should be considered.31 

6.. Assumptions about the world: about trut h and consistency 

Ass soon as we move beyond a mere abstract description of the three 
requirementss of rationality and implement them in concrete circumstances, it 
appearss that in their application they are to a very important extent dependent 
onn assumptions about what is the case in the world and what is actually 
possible.. To the extent that the requirements rely on such assumptions, the 
followingg requirements apply: 

1.1. The assumptions about the world should be true. 
2.2. To the extent that the truth of the assumptions cannot be known or is 

contentious,contentious, the normative system should at least be consistent in its 
viewview of the world. 

Thee following example illustrates of the role of assumptions about the 
worldd when applying the requirement of principled consistency. Suppose the 
laww contains a legislative provision permitting employers to have an unequal 
salaryy structure in that married individuals are paid more than unmarried 
people.. The rationale for this legislation was that people who generally have 
moree obligations to provide for dependents should be given the financial means 
too do so. At the time the legislation was enacted, the distinction between 
marriedd and unmarried people made sense, as married people as a general rule 
hadd more obligations to provide for dependents, such as a spouse and children, 

Seee also chapter 1, section 2.3, pp. 22-23. 
Jaapp Hage briefly refers to both the requirements of optimization and consistency 
(ass well as the requirement of maximization), without calling them such. See 
Jaapp C. Hage, Reasoning with Rules, An Essay on Legal Reasoning and its 
UnderlyingUnderlying Logic, Kluwer Academic Publishers, Dordrecht/Boston/ London, 
1997,, on pp. 124-125. 
Thiss is also pointed out by Brouwer, see P.W. Brouwer, Coherence in Legal 
Reasoning,Reasoning, Nederlands Tijdschrift voor Rechtsfilosofie en Rechtstheorie, 1995, 
pp.. 185-193. 
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thann unmarried individuals. However, over  time the world changed, resulting in 
thee fact that the distinction married-unmarried does not even as a general rule 
correspondd any more to a distinction between groups with and without 
responsibilitiess for dependents. The assumption about the world that once was 
true,, is no longer  true. Consequently, the distinction made by the law which 
oncee made sense, now violates the requirement of principled consistency. 

Inn the example just described, an assumption about the world that once 
wass correct, is not true any more due to social changes over  time. It may also be 
thee case that the law is based on an assumption about the world that was never 
truee to begin with. In one of the examples used earlier  to illustrat e the workings 
off  the optimization requirement, it was presumed that an equally accurate DNA 
fingerprin tt  can be obtained from skin cells that are taken from the surface of 
someone'ss hand as from blood drawn from a person.33 The example was used to 
reasonn that, since the first method constitutes a less invasive method for 
obtainingg body material, the optimization requirement dictates that this method 
bee preferred to the second one. Obviously, if the DNA results that can be 
obtainedd from skin cells would actually be less accurate than those from blood, 
thee previous presumption about what is true would be incorrect. This would 
transmitt  directly to the conclusion that optimization demands that taking skin 
cellss from the surface of the body must be chosen over  the drawing of blood. 
Becausee the view of the world on which this conclusion is based would be 
incorrect,, this conclusion is invalidated. 

AA clear  example of an issue where the truth about what is the case is 
contested,, arises in the context of the abortion debate. Some people are 
convincedd that life begins at conception and that there is no difference between 
thee value of life right  after  conception and after  birth ; a fetus is considered to be 
aa full-fledged human being. Others take the view that some form of life exists 
afterr  conception but that it is different from the form of life of a person after 
birth ;;  during pregnancy life gradually develops into a full form of life. These 
differentt  views about what is true directly affect one's judgement about whether 
orr  not a set of rules is coherent in principle. Assume the law contains a 
provisionn allowing abortion in the first  three months of pregnancy, and 
disallowingg it in a later  stage (with an exception for  cases where continuing the 
pregnancyy would pose a serious threat to the life or  health of the mother). This 
provisionn consists of two rules, each containing a different weighing of the two 
competingg principles 'protection of the unborn' versus 'the woman's right  to 
choose'.. According to the second view of the world (that is, life gradually 
developss during pregnancy into its full form), this set of rules is coherent in 
principle::  the degree of involvement of the unborn's right  to protection 
increasess with the duration of the pregnancy and, consequently, a distinction 

Seee this chapter  on p. 145. 
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basedd on the length of the pregnancy makes sense. On the other hand, if one is 
convincedd that the first view of the world is true, then these rules are incoherent 
inn principle: if one holds that a fetus is a full-fledged human being, irrespective 
off its state of development, a distinction based on the duration of the pregnancy 
iss completely arbitrary. According to this view of the world, the statutory 
provisionn would be on an equal level with Dworkin's example of a so-called 
checkerboardd statute.34 A provision that allows women who are less than three 
monthss pregnant the right to choose and denies this choice to women more than 
threee months pregnant would be just as arbitrary as a provision allowing 
abortionn for women born in uneven years while disallowing it for women born 
inn even years. According to this second view of the world, in both provisions 
thee conflict between the principles 'the woman's right to choose' and 
'protectionn of the unborn' has been resolved in an inconsistent manner: like 
casess have been treated unalike. 

Wee know that reasonable people disagree about the truth of this matter. 
However,, whichever view the law adopts, we expect it to at least be consistent 
inn the view of the world it adopts. Suppose the law allows abortion in the first 
threee months of pregnancy and not, with some exceptions, in the later stages. 
Noww consider the following case. A woman, two-and-a-half months pregnant, is 
involvedd in a car accident caused by a drunken driver. The woman is slightly 
injuredd but the fetus dies as a result of the accident. Can the drunken driver, 
havingg caused the death of the fetus, be convicted for causing death by 
negligence?? Suppose someone contends that the law does allow for this. It is not 
att all clear how the view of human life and personhood presumed in this 
positionn can be reconciled with the view underlying the abortion statute, which 
doess not view abortion under three months as equivalent to murder. However 
attractivee both positions might seem intuitively, one might have a hard time 
explainingg how they can flow from one and the same coherent view of the 
world.. If one indeed fails to show that they can be reconciled, the conclusion 
mustt be that these two assertions about what the law implies are inconsistent 
withh one another. 

7.. Concluding remarks 

Thiss chapter described several standards of rationality that can and should guide 
thee process of reasoning with principles. In so-called simple contexts, where 
eitherr a single principle applies or more principles that all pull in the same 
direction,, the following standard pertains: from the set of the decisions that are 
actuallyy possible in the situation to be decided, one should select that decision 

344 See before in this chapter, on p. 154. 

174 4 



whichh maximizes the realization of the relevant principles). However, the 
threatt  to the guiding capacity of principles did not come from the lack of 
standardss indicating how to apply principles in simple contexts. The main 
problemm appeared to be that a significant number  of contexts is complex, 
meaningg that conflicting principles apply. Here, the role of principles seemed to 
bee limited to "offerin g points of view that need to be considered"; they did not 
appearr  to be able to offer  guidance in any significant sense. In this chapter, 
threee standards of rationalit y in the implementation of competing principles 
weree identified, which allowed us to move beyond this weak image of 
principless in complex contexts: the requirement of optimization, the 
requirementt  of consistency and the prohibitio n of disproportionality . With this, 
principless turned out to be more than "reasons that pull in a direction" : they are 
reasonss that need to be applied optimally, consistently and not 
disproportionately. . 

Ass was seen, the three requirements of rationalit y in the implementation 
off  competing principles are distinctly different, each making their  own 
contributionn to reducing the indeterminacy under  dueling principles. One should 
perceivee of these three requirements as three different filters, each of which has 
thee capacity to eliminate possible ways of resolving the conflict between 
principless as being irrational . In some situations, the filtering  process will result 
inn one single answer, in other  cases it will leave a range of options that have all 
survivedd the three distinct tests. Though the requirements are different, there 
appearedd to be a common device that could be used to illustrat e the way in 
whichh these three requirements reduce indeterminacy under  competing 
principles.. Limitin g the analysis to two competing principles, all decisions that 
aree possible in a given situation of fact can (in quite a few cases at least) be 
positionedd in a two-dimensional plane according to the degree to which they 
realizee each of the two competing principles. It was shown how each 
requirementt  of rationalit y is able to rule out sections of the diagram. The 
decisionss located in the foreclosed sections are ruled out as being irrational . 

Noww that we have identified standards of rationalit y that can provide 
guidancee when reasoning with competing principles, the formal structure of the 
principle-basedd theory has been clarified and strengthened. The figure of the 
structuree of the principle-based theory used in chapter  2, showing a weak 
connectionn between the level of competing principles on the one hand and the 
levell  of rules and decisions for  particular  cases on the other35, can now be 
replacedd by the following: 

Seee chapter  2, on p. 69. 
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figuree 11 

competingg principles 

rules s 

particularr decisions 

1.. optimize 
2.. be consistent 
3.. do not weigh 

disproportionately y 

Thoughh the requirements of rationality in the implementation of 
principless are by no means able to always guide to one correct answer, we 
havee certainly improved upon the image of principles as inept entities as far as 
guidingg capacity is concerned. We now know that in a simple context, a 
legislativee or judicial decision should maximize the applicable principle(s). 
Forr simple contexts, the positive law would therefore be defective if one of 
thee following is the case: (i) the legal consequences of the system's principles 
havee not been implemented in situations where these principles apply, (ii) the 
legall consequences of the system's principles have been implemented in cases 
wheree these principles are not applicable, or (iii) the applicable principles 
havee been implemented to some degree, but they have not been realized to the 
maximumm that was possible in the situation at hand. In complex contexts, a 
judiciall or legislative decision must implement the applicable principles in an 
optimall and consistent manner, while not violating the prohibition of 
disproportionality.. Hence, in complex contexts, the positive law would be 
defectivee if any of the following holds: (i) the applicable principles have been 
implementedd in a non-optimal manner, (ii) they have been applied in a way 
thatt violates the prohibition of disproportionality, or (iii) the positive law 
containss legal provisions or judicial decisions that violate the requirement that 
principless be implemented in a consistent manner throughout the legal order 
ass a whole, or the positive law lacks provisions that are required by the 
demandd of principled consistency. 

Thesee basic ground rules of how to reason with principles apply to 
bothh legislators and judges. We should however keep in mind that the power 
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off  judges to correct and extend the law will be subject to specific constraints 
thatt  do not apply to the legislator. In case of judicial decisions, the separate 
questionn needs to be answered whether  or  not the flaws in the positive law can 
bee judiciall y corrected, and whether  there are limit s to the extent to which a 
judgee may extend the positive law. As was seen in chapter  1, specific 
institutionall  constraints may apply, at times limitin g the judges' power  to bring 
thee positive law fully in line with the principle-based theory underlying the 
positivee law.36 

Seee chapter  1, section 4, pp. 40-44. 
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