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Epilogue e 

Thiss study started out with a general description of the theory of legal 
interpretationn called the model of principles. As was seen, the process of 
reasoningg implied by this model encompasses three stages: (1) the 
identificationn of the positive law (2) the identification of the principle-based 
theoryy implicit in the positive law and (3) the actual implementation, to the 
extentt that this is possible given judicial constraints, of the legal solution that 
iss suggested by the principle-based theory. The core of this process consists in 
thee identification of the principle-based theory presupposed by the positive 
law.. This principle-based theory consists of the set of compatible principles 
thatt is able to justify the positive law, as well as of the rules and decisions for 
particularr cases that follow from them. A number of these principles and 
(ideallyy at least) a large part of the rules and particular decisions will overlap 
withh the positive law as it stands. The principles that are part of the principle-
basedd theory play a pivotal role within the model of principles: they are the 
keyy elements that are supposed to indicate which parts of the positive law are 
defectivee and need to be corrected, how indeterminacies in the positive law 
needd to be resolved, and how the positive law should be extended. In short, 
principless are presumed to have significant guiding capacity. 

Thiss guiding role which principles are supposed to play within the 
modell  of principles has been challenged along several lines. This study 
focusedd on the most fundamental challenge, namely the claim that principles 
aree unable to provide any significant guidance due to the kind of entities they 
are.. Principles are 'ideals'. They are pure statements of "something good" (a 
valuee or a goal) that should be promoted or protected and they abstract to a 
largee extent from reality. When applied to real life situations, it appears that 
principless need to be elaborated with regard to what is actually the case and 
whatt is actually possible in the real world. In addition, and this is seen as the 
mainn problem, principles will frequently present themselves in constellations 
off  conflict: when applied to actual situations, often several principles will 
appearr to apply, pulling in opposite directions. 

II  argued that this notion of principles as ideals is basically sound: 
principless need to be elaborated for more concrete situations and conflict 
betweenn principles is quite common. The question that has been the main 
focuss of this study is whether this fact implies that we have to basically give 
upp on principles as entities that can have any significant guiding capacity. 
Skepticss have argued that in most cases principles can do littl e more than 
offeringg 'points of view that must be taken into account'. Principles would 
havee some useful function in that they indicate what at a deep level is at stake 
andd which fundamental choices have to be made. However, they are not very 
helpfull  in providing practical guidance to a decision-maker. 
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Inn this study I have attempted to improve on this rather negative 
picturee of the guiding capacity of principles by identifying several standards 
off  rationality that prescribe how principles should be applied. In order to be 
ablee to properly analyze these standards, it appeared we had to move beyond 
thee picture of principles as 'ideals that are in need of elaboration'. Two 
characteristicss of principles were developed that create a more sophisticated 
imagee of the formal structure of principles, that is, of the two components of 
'scope'' and 'legal consequence'. It appeared that a principle can often do 
moree than indicate whether it applies to situations of fact or not, and whether 
orr not possible or actual (judicial or legislative) decisions implement the legal 
consequencee of the principle. Instead, various fact situations can often be 
comparedd and ranked according to the degree to which a given principle is 
involved,, and the set of alternative decisions that are possible in a given 
situationn can often be ranked according to the degree to which they realize a 
particularr principle. These two properties of principles provided the tools 
neededd to explicate the standards of rationality that prescribe how principles 
shouldd be implemented. 

Thee standards of rationality in the implementation of principles differ 
accordingg to whether one is faced with a so-called simple context (where only 
onee principle is applicable, or more principles that all pull in the same 
direction)) or with a complex context (where conflicting principles apply). In 
simplesimple contexts one standard applies: from the set of decisions that are 
possiblee in the situation at hand, select the one that maximizes the realization 
off  the applicable principle(s). The process of reasoning with principles is 
distinctlyy different in complex contexts, which occur quite frequently. The 
questionn of the guiding capacity of principles is most pressing in these cases, 
forr it is not at all clear how principles that pull in opposite directions can 
directt the decision-making process. In this study, three standards have been 
identifiedd that apply to cases in which conflicting principles pertain. First of 
all,, the judicial or legislative decision has to be an optimal decision, meaning 
thatt no other decision would have been possible in that context that realizes 
moree of at least one of the principles while realizing no less of any other 
principle.. Secondly, principles should be implemented in a consistent manner. 
Thiss means that in cases that are alike, the conflict between principles has 
beenn resolved in a way that realizes these principles to the same degree. In 
addition,, the demand of principled consistency implies that in cases that are 
unalike,, the conflict should be resolved in a way that accords with their 
unalikeness.. Thirdly, the conflict may not be resolved in a way which is 
disproportionate:disproportionate: the price, in terms of the non-realization of some 
principle(s),, may not be out of any reasonable proportion to the gain achieved 
inn terms of the realization of one or more conflicting principles). It appears 
thatt with these standards, we have moved beyond the rather weak notion that 
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inn complex contexts, principles are merely 'considerations that need to be 
takenn into account'. 

Withh this study, I hope to have made a contribution to the enterprise of 
extractingg as much land as possible from the sea of indeterminacy that has 
beenn claimed to exist when reasoning with principles. The basic notions that 
figuree in the standards of rationality that have been described - maximization, 
optimization,, consistency and disproportionality - are by no means new in 
themselves.. However, I have tried to devise some analytical tools that will 
enablee us to better understand how these basic notions operate when we 
reasonn with principles, and particularly, how they reduce the indeterminacy 
underr principles. The standards of rationality that apply to the implementation 
off  principles, by indicating how to reason with principles, strengthen the 
constrainingg capacity of the model of principles. 

Thee standards that have been delineated in this study may need to be 
analyzedd more elaborately. An investigation of further examples and actual 
casess may lead to the conclusion that this study's account does not capture all 
off  the complexities of reasoning with principles and that the standards need to 
bee refined. Also, it should be noted that all standards, when we move beyond 
theirr abstract description, depend heavily on facts, that is, on what is actually 
thee case in the world and what is actually possible. Though this has been 
touchedd upon briefly at several points in this study, the role of facts in the 
operationn of the standards probably deserves a more prominent position. This 
mayy offer an interesting area for further research. In addition, when examining 
thee requirements that pertain to the implementation of conflicting principles, I 
havee limited the analysis to two competing principles. This analysis can, I 
think,, quite easily be adapted so as to apply to those cases where more than 
twoo competing principles apply, but where these principles can ultimately be 
groupedd in two clusters, each pulling in two opposite directions. It may be 
worthwhilee to investigate whether the analysis needs to be extended so as to 
includee cases where the issue cannot be reduced two dimensions, but where 
principless appear to pull towards three or more different decisions. And 
finally,, in addition to the fact that the standards described probably need to be 
developedd further, other mechanisms that are able to further reduce the 
indeterminacyy under principles may be uncovered. 
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