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6.3 TEMPORARY AGENCY WORK

6.3.1 General Remarks/Related Provisions

Nuna Zekić

Related Case Law

C-441/23 (Omnitel)

A brief history of the regulation of TAW

The regulation of temporary agency work (hereinafter ‘TAW’) has undergone a quite
remarkable development in Europe and around the world. Within the ILO, temporary-
work agencies which charge fees or which carry on their business for profit were
initially seen as an undesirable phenomenon. The ILO’s official position was that
commercial agency work should be banned (see Art. 1 ILO Unemployment Recommen-
dation 1919 – No. 1). Led by the principle that labour is not a commodity, ILO
Convention No. 2 expressed a strong preference for a system with public employment
agencies. This premise was reinforced by the observation of all kinds of abusive and
exploitative practices by commercial private employment agencies at the time.

This approach changed after World War II when the labour market was severely
disrupted and a firm approach was needed to restore the efficient matching of supply
and demand on the labour market. Job-placement agencies, such as temporary-work
agencies, were now considered potentially useful in organising a functioning system of
job matching. There was still much debate on commercial temporary-work agencies
within the ILO, but eventually a compromise was reached in a new Convention No. 96
of 1949 that gave MS two options: either choosing to abolish private, for-profit job
placement, but with more time leeway, or opting for regulation under conditions of
supervision, annual authorisation and prescribed tariff structure. It would take over
forty years before the subject of private, for-profit employment agencies returned on
the ILO’s agenda. In the 1990s, Convention No. 181 on private employment agencies
and its Recommendation No. 188 were drafted. It was recognised that private employ-
ment agencies, including temporary-work agencies, could contribute to an effectively
functioning labour market. The previously restrictive and prohibitive policy was
largely abandoned, although Art. 2 of Convention No. 181 still allows for the possibility
of prohibiting such agencies from assigning certain categories of workers or assigning
workers in certain sectors.

In the meantime, TAW had seen a rapid growth in the EU, but there were very
large differences in the use of TAW and in the legal situation, status, and working
conditions of temporary agency workers within the EU. In many MSs, the conditions
governing the employment of temporary workers and the activities of temporary-work
agencies were strictly regulated. In others, such as the UK and Ireland, the legislative
and regulatory framework was very flexible (see legislative proposal). The Temporary
Agency Work Directive (hereinafter ‘TAWD’ – see 6.3.2) needed to achieve a level of
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harmonisation. Initially, it was meant to be a result of social dialogue; however, in
2001, it was acknowledged that the negotiations between the European social partners
had not produced an agreement (cf. Arts 154–155 TFEU [see 3.2]) on this subject. The
Commission then made its own proposal under Art. 153 TFEU in 2002, building on a
joint declaration by the sectoral partners in the European temporary agency sector. The
European Parliament and the Council eventually adopted the TAWD on 19 November
2008. The implementation deadline expired on 5 December 2011.

This instrument recognises the benefits of using TAW for undertakings to meet
their need for flexibility, on the one hand, and the benefits of TAW for workers to
reconcile work and private life, on the other hand. On the whole, TAW contributes to
job creation and to participation and integration in the labour market (Recital 11).
Contributing to the creation of jobs and to the development of flexible forms of working
is, therefore, one of the aims of the TAWD, by establishing a harmonised framework for
the use of TAW across the EU (Art. 2). The other aim is ensuring the protection of
temporary agency workers and improving the quality of agency work by requiring
equal treatment in basic working and employment conditions between temporary
agency workers and workers employed by the user undertaking in the same job and by
recognising temporary-work agencies as employers.

Multiparty work arrangements and the scope of TAWD

Multiparty work relationships, also referred to as triangular or tripartite working
relationships, are becoming an increasingly common feature of the contemporary
labour market (see Maran/Chieregato 2022). This is a very broad array of working
arrangements in which workers are not directly employed by the company to which
they provide their services. TAW is only one example of such multiparty arrangements;
another well-known example is subcontracting, but there exist arrangements between
multiple parties without a clear employment relationship, involving, for example,
dependent contractors. However, not all multiparty work arrangements fall under the
scope of the TAWD. Moreover, it is becoming increasingly difficult to demarcate
between the different multiparty contracts. The CJEU acknowledged that the assign-
ment of temporary agency workers is a complex situation which is specific to labour
law (case Omnitel, para. 56). It is to be expected that the discussion on the personal
scope of the TAWD will last for some time to come (see the comments under Art. 1).
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6.3.2 Temporary Agency Work Directive (2008/104/EC)

Nuna Zekić

Temporary Agency Work Directive (2008/104/EC)

Directive 2008/104/EC of the European Parliament and of the Council of 19
November 2008 on temporary agency work

Legislative proposal:

COM (2002) 149 final

Implementation report:

COM (2014) 0176 final
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Full text

https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32008L0104

Article 1: Scope

1. This Directive applies to workers with a contract of employment or employ-
ment relationship with a temporary-work agency who are assigned to user
undertakings to work temporarily under their supervision and direction.

2. This Directive applies to public and private undertakings which are temporary-
work agencies or user undertakings engaged in economic activities whether or
not they are operating for gain.

3. Member States may, after consulting the social partners, provide that this
Directive does not apply to employment contracts or relationships concluded
under a specific public or publicly supported vocational training, integration or
retraining programme.

Related Case Law

Case C-533/13 (AKT); C-586/13 (Martin Meat); C-216/15 (Ruhrlandklinik); C-681/18
(JH); C-948/19 (Manpower II); C-232/20 (Daimler); C-427/21 (ALB FILS Kliniken);
C-441/23 (Omnitel)

Commentary

The personal scope of Temporary Agency Work Directive (hereinafter ‘TAWD’) can be
deducted from Arts 1 and 3. The TAWD applies to working arrangements where the
worker is assigned by an agency (i.e., a natural or legal person) to a user undertaking
to perform work there temporarily under the supervision and direction of that user
undertaking. There are, thus, three actors involved: a temporary-work agency (here-
inafter ‘TWA’ or ‘the agency’), a worker and a user undertaking. The worker has an
employment contract or an employment relationship with the TWA. The TWA is
appointed as the formal employer, in the literature also referred to as contractual
employer or employer de jure, since there is also an employer de facto: the user
undertaking (see e.g., Potocka-Sionek 2020: 175). Art. 1 gives the impression that the
TAWD has a broad scope since the article refers not only to employment contracts but
also to employment relationships. However, the test of whether or not a certain
multiparty work arrangement falls within the scope of the TAWD can be highly
complex. Taking Arts 1 and 3 into account, it is immediately apparent that there are
quite a few elements that need to be present for the applicability of the TAWD (see also
Zekić 2024). Among the most important are, probably: (1) the presence of an
employment contract or employment relationship between the agency and the worker
and (2) the execution of supervision and direction by the user undertaking where the
worker performs work. Another element that has been under scrutiny by the CJEU is
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(3) the requirement that the TWA or the user undertaking is engaged in economic
activities. Lately, the question has also been (4) whether or not the worker is assigned
to work temporarily at the user undertaking.

Employment contract or employment relationship between TWA and worker

In case Ruhrlandklinik, the CJEU underlined that the directive applies not only to
workers who have concluded a contract of employment with a TWA but also to those
who have an ‘employment relationship’ with such an undertaking (see 2.1.5.3). As
described at 2.1.5.2, this judgment was the first in which the Court invoked the
so-called Lawrie-Blum doctrine (cf. 2.1.3) despite a clear reference to national law,
raising questions about the validity of the latter. This arguably results in a broader
scope than would be achieved by relying on commonly used national employment
tests. Further explanation of what constitutes a worker with an employment contract or
employment relationship with the TWA is provided under Art. 3.

Besides conventional TAW, where the agencies traditionally bear the responsi-
bility for recruitment and selection of workers and then matching these workers with
undertakings that are looking for (temporary) workers, other types of work arrange-
ments have emerged where intermediaries hire out workers to user companies. These
‘new’ intermediaries, which are called e.g., staffing or recruitment agencies, multiser-
vice or payroll companies, differ in one way or another from ‘traditional’ TWAs (see
Zekić 2024). It can be that these intermediaries are only in charge of the administration
or the matching without concluding an employment relationship with the worker. This
is something which, for example, some digital labour platforms (claim to) do. The legal
status of platform workers is still very much debated in many countries. It is important
to note, however, that in some cases, platforms offer comparable services to
temporary-work agencies. The question arises whether such work arrangements fall
under the scope of the TAWD (see for this question e.g., De Stefano/Aloisi 2018; Rosin
2020; Potocka-Sionek 2020). There are a few national cases on this issue (see e.g.,
Hiessl 2023). The Dutch High Court (Hoge Raad) upheld the judgment in the case of
Helpling – a cleaning services platform – to reclassify the cleaners working through
Helpling as temporary agency workers who are assigned to private households to work
there under their supervision and direction (Hoge Raad 11 April 2025, ECLI:NL:HR:2
025:543). In the case of Foodora, regarding food delivery workers, the Swedish Labour
Court ruled in a similar way, namely, that there had been an assignment of work, with
the platform acting as a temporary-work agency (see Arbetsdomstolen 16 November
2022, Mål nr A 154/21). See infra under ‘Economic activities’ for some potential pitfalls
when applying the TAWD to platform work.

Another example of multiparty work relationship that may not fall under the
scope of TAWD are work arrangements where intermediaries focus on mediating
self-employed workers instead of hiring out employees. This is increasingly the case for
example in the Netherlands where due to a favourable fiscal climate the number of
self-employed persons has been rising in the past years. Such ‘matchmakers’ or
‘brokers’ often focus on higher-waged work, e.g., the construction, ICT, legal and
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680



administrative services. The difference with TAW is that they exclusively work with
(quasi) self-employed persons. As Dutch case law shows, these intermediaries some-
times prohibit the (quasi) self-employed workers from concluding employment rela-
tionships with their clients, i.e., the user undertakings (see e.g., Hoge Raad 20 May
2022, ECLI:NL:HR:2022:751). In order for the TAWD to apply, an employment contract
or employment relationship between the intermediary and the (quasi-)self-employed
worker needs to be established first. This is part of the (broader) problem of
demarcating between true self-employed workers and (temporary agency) employees.

Working under supervision and direction by the user undertaking

For the application of the TAWD, the worker must be assigned to user undertakings to
work temporarily under their supervision and direction. In TAW, the agency is the
formal employer, but the direction and supervision lie with user undertaking, thereby
a new relationship of subordination is established between the temporary agency
worker and the user undertaking. That means that for the applicability of the TAWD,
it must be established that the worker performs work under supervision and direction
of the user undertaking, which is for the national court to determine in each particular
case in the light of all the factors and circumstances characterising the relationship
between the parties (see case Omnitel, para. 58). However, in multiparty work
relationships it can be difficult to determine which party exercises supervision and
direction over the worker. Employer functions are shared by multiple entities on a
regular basis. This is likely often the case with (sub)contracting, a rather common form
of multiparty work relationships. Subcontracting differs from TAW in the sense that the
workers are not assigned to a user undertaking to work there under the supervision and
direction of that undertaking. Instead, the contractual employer continues to manage
the workers; the (sub)contractor is not (only) providing labour, but it is providing a
service under its own responsibility and its own staff. Consequently, (sub)contacting is
not covered by the TAWD.

In some cases there is a risk that (sub)contracting is used to circumvent the rules
on TAW or the applicability of a certain collective agreement. In addition, chains of
subcontracting can lead to ambiguities around employer responsibilities. For these
reasons, subcontracting is sometimes considered as an ‘attractive’ alternative to TAW,
which can lead to sham constructions. It is a subject of many disputes in the MSs to
distinguish between TAW and such ‘contracts for services’ (see e.g., Maran/Chieregato
2022: 485). Case Omnitel is the first judgment dealing with the demarcation between
TAW and subcontracting. In this case, the Court provided guidance on some relevant
factors. The fact that the TWA receives a monthly activity report from the worker
assigned to the user undertaking is a factor which may, where appropriate, be taken
into consideration, depending on the specific purpose pursued by that report in the
relationship between the TWA and the worker. As for the fact that the TWA approves
the worker’s leave and sets their hours, the Court stresses that it is not, a priori, unusual
for the TWA, which is still that worker’s employer, to formally to carry out those tasks,
without that calling into question the genuineness of the supervision and direction of
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the worker for which the user undertaking has assumed responsibility in the context of
their assignment. On the other hand, the user undertaking may require the temporary
agency workers to comply with internal rules and working methods, but it may also
monitor and supervise the way in which they perform their duties. In order to establish
that a user undertaking exercises a power of direction and supervision over temporary
agency workers, it is not sufficient for that undertaking to verify the work carried out
or merely to give general instructions to those workers (see case Omnitel, paras 59–61).
By rejecting such a narrow interpretation of ‘supervision and direction’, the Court
follows its earlier ruling in the Martin Meat case, where it had to distinguish between
hiring out and subcontracting under the Posting of Workers Directive (PWD: see 4.2.2).
Rather, the fact that the service provider was liable for the failure to perform the service
in accordance with the contract and the fact that that service provider was free to
determine the number of workers it deemed necessary to send to the host MS were in
this case enough evidence of the existence of a subcontracting relationship.

Economic activities

For the applicability of the TAWD, Art. 1(2) requires agencies and user undertakings to
be engaged in economic activities, but it expressively states that whether or not they
operate for gain is not relevant in this regard. In case Ruhrlandklinik the Court ruled,
in accordance with settled case law, that ‘any activity consisting in offering goods or
services on a given market is economic in nature’. The Court adds that the legal form
of the entity – in this case, constituted as an association – is not relevant since it has no
bearing on the economic nature of the activities pursued (Ruhrlandklinik, para. 46).
Therefore, these definitions of TAW do not require a commercial practice on the side
of the agency or that the agency is engaged in job matching. In addition, it is not
relevant that the agency might not be recognised by domestic legislation as a
temporary-work agency because it lacks the relevant administrative authorisation (see
case Omnitel).

As regards the beneficiaries of TAW, the CJEU considered in case Manpower II, in
which a TWA assigned workers to an EU agency, that such an entity (i.e., the user
undertaking) must satisfy three conditions for the TAWD to apply: (1) The user must
fall within the definition of ‘public and private undertakings’; (2) it must be a ‘user
undertaking’ (as provided in Art. 3(1)(d) TAWD); and it must be engaged in ‘economic
activities’ (case Manpower II, para. 32). Drawing from jurisprudence in the context of
competition law (see Art. 101 TFEU – 3.2), the CJEU concluded that the term
‘undertaking’ encompasses every entity engaged in an economic activity, regardless of
the legal status of the entity and the way in which it is financed. The CJEU then recalled
that it is established in case law that activities falling within the exercise of public
powers are prima facie excluded from classification as economic activities. However,
this criterium should be interpreted in a narrow sense. Services that are carried out in
the public interest and without a profit motive and are in competition with those
offered by operators pursuing a profit motive can be classified as economic activities,
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as long as they do not fall within the exercise of public powers (para. 39; cf. the similar
concepts in Arts 45(4) TFEU, 1(2)b CRD or 1(1)(c) TUD – see 3.2, 7.1.2 and 7.2.2).

This is not a surprising interpretation, but some questions still exist. Art. 3(1)(d)
TAWD provides a definition of a ‘user undertaking’: ‘any natural or legal person for
whom and under the supervision and direction of whom a temporary agency worker
works temporarily’. Hence, a natural person can be a user undertaking, but from the
Directive and case Manpower II it follows that in addition it must be a public or a
private undertaking, engaged in economic activities. This has led to questions regard-
ing the assignment of workers to private households. As explained above, in the
Helpling and the Joyners case, the workers were reclassified as temporary agency
workers who were assigned to work in private households under the supervision and
direction of that household. In the Helpling case, the High Court ruled that since the
TAWD aims to set a minimum level of protection, the national definition of a user
company can be broader and include private households without economic activities,
as is the case in the Netherlands. However, for applying the principle of equal
treatment the Dutch law only refers to ‘undertakings’, so in this case it did not need to
be applied. Art. 3(1)(d) TAWD states that a user undertaking can be a natural person.
Whether this would improve the position of these platform workers in private
households is still the question.

The temporary nature of temporary agency work

One of the main questions in recent case law on TAWD has been on the ‘temporariness’
of TAW. The words ‘temporary’ and ‘temporarily’ appear several times in the TAWD,
sometimes even multiple times in one sentence (see e.g., Art. 3(1)(b)). Obviously, in
the title: temporary agency work. The formal employers are addressed as temporary-
work agencies, and not merely as ‘the agencies’ (Art. 1(2)). The workers are addressed
as ‘temporary agency workers’ (e.g., Art. 2; Art. 3(1)(b)). On several occasions it is
stressed that the workers work temporarily at the user undertaking, e.g., in the scope:
The Directive applies to workers with a contract of employment or employment
relationship with a TWA who are assigned to user undertakings to work temporarily
under their supervision and direction (Art. 1(1)). In addition, it is included in the
definitions of ‘temporary-work agency’ (Art. 3(1)(b)), ‘temporary agency worker’
3(1)(c), ‘user undertaking’ 3(1)(d), and ‘assignment’ 3(1)(e). However, the Directive
does not explain how this ‘temporariness’ should be designed. There are no norms
attached to the temporary character of TAW.

The CJEU first addressed the issue of ‘temporariness’ as part of the requirement
to take appropriate measures to prevent misuse in the application of the principle of
equal treatment and, in particular, to prevent successive assignments designed to
circumvent the provisions of this Directive (Art. 5(5)). In case JH, the CJEU observed
that the first sentence of Art. 5(5) requires MSs ‘in clear, precise and unconditional
terms’ to take appropriate measures to prevent abuse consisting of giving a worker
successive assignments of TAW designed to circumvent the provisions of the TAWD
altogether (para. 63). It follows, according to the CJEU, that that provision must be
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interpreted as precluding a MS from taking no measures at all to preserve the
temporary nature of TAW. This was later affirmed in the Daimler case, where the Court
added that MSs in particular must ensure that TAW – in the same user undertaking –
does not become a permanent situation for a temporary agency worker (para. 56).
From cases JH and Daimler it can be concluded, in short, that MSs must take
appropriate measures to preserve the temporary nature of TAW, but it is left to the
discretion of the MSs to decide what measures to take.

In case Daimler the Court was also asked to address the question whether an
assignment can still be considered to be ‘temporary’ in nature within the meaning of
that Directive or perhaps abusive, because of the successive extensions of one
employee’s assignment at the same user undertaking, which had resulted in a fifty-five
month assigning period. The Court was unable to give an unequivocal answer to this
question. The TAWD does not determine the duration from which the assignment of
the worker can no longer be regarded as temporary, nor does it require the MS to
determine such a duration in national law (para. 53). There is no obligation for the MSs
to limit the number of assignments of a temporary worker to the same user undertak-
ing. ‘Directive 2008/104 does not require the Member States to adopt any particular
rules in this respect’, the Court ruled, referring by analogy to case AKT (para. 55).
However, the Court holds that MSs are free to define in national law a precise period of
time after which a posting can no longer be considered ‘temporary’, especially when
successive renewals of the posting of a temporary worker to the same user undertaking
extend over a longer period of time, but it also remarks that any such period of time
under Art. 1(1) must necessarily be temporary in nature, ‘that is, according to the
meaning of that term in everyday language, must be limited in time’ (para. 57). (See
further below under Art. 5(5) for cases where there is no limitation in time for the use
of TAW in national legislation.)

Moreover, in case Daimler, the CJEU was asked to interpret the word ‘tempo-
rarily’ as part of the scope of the Directive expressed in Art. 1. Without much ado, the
Court found that the term ‘temporarily’ in Art. 1 is not intended to limit the application
of temporary work to positions that do not exist permanently or are filled to replace
someone, since this term does not refer to the positions or jobs at the user undertaking,
but instead to the way the worker is hired out to the user undertaking (para. 31). This
literal interpretation is supported by the context and the setup of the Directive,
according to the Court. No provision in the Directive refers to the nature of work or the
kind of positions to be filled within the user undertaking. By contrast, Art. 4 grants MS
a considerable margin of discretion in the regulation of the use of TAW (see also below,
Art. 4). The word ‘temporary’ is also found in the different definitions in Art. 3. From
these definitions can be deduced that the employment relationship between the
temporary agency worker and the user undertaking is temporary, and not the position
to which the temporary agency worker is assigned. That position might be permanent.

Approximately a year after the Daimler case, the CJEU ruled again on the
‘temporariness’ of TAW, but for the first time outside the context of abuse. In case ALB
FILS Kliniken, the CJEU was asked to rule on the scope of the TAWD in relation to a
specific case where the employee was initially directly employed by the clinic ALB
FILS, where he also performed the work. Those parts of the clinic where the employee
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worked were later transferred to a wholly owned subsidiary of the clinic. After the
transfer, the employee chose to remain in employment with ALB FILS; however, in
accordance with German law, ALB FILS had the right to assign the employee
permanently to its subsidiary. The latter had the right to issue instructions to the
employee. Referring to the JH case, the CJEU first recalled that both from the wording
of Art. 1(1), and from the definitions within the meaning of Art. 3, it is apparent that the
employment relationship with a user undertaking is, by its very nature, temporary.
According to the CJEU, the TAWD refers exclusively to employment relationships
which are temporary, transitional or limited in time, and not to permanent employment
relationships (ALB FILS Kliniken, para. 50). The term ‘temporarily’ characterises not
the job which must be occupied at the user undertaking but the arrangements for the
assignment of a worker to that undertaking, as had been ruled in the Daimler
judgment. In order for an employment relationship to fall within the scope of the
TAWD, an employer must have the intention to assign the worker concerned,
temporarily, to a user undertaking both when the contract of employment is concluded
and when each of the assignments is effectively made (ALB FILS Kliniken, para. 44).

Even though the employee of ALB FILS was assigned to perform the work for a
third-party undertaking under the supervision and direction of that undertaking, when
the employment contract was concluded, that employment relationship did not fall
within the scope of the Directive. ALB FILS did not have the intention to assign the
employee to a user undertaking. Furthermore, that intention was also lacking when
that employee was assigned to the third-party undertaking. The CJEU observes that ‘a
permanent transfer of the duties performed by a worker for the undertaking with which
he concluded a contract of employment to a third-party undertaking cannot give rise to
an employment relationship of a temporary nature with the latter undertaking’ (para.
47). It is still uncertain what the effects of this ruling will be on multiparty employment
relationships that are of a permanent rather than temporary nature.

Article 2: Aim

The purpose of this Directive is to ensure the protection of temporary agency
workers and to improve the quality of temporary agency work by ensuring that the
principle of equal treatment, as set out in Article 5, is applied to temporary agency
workers, and by recognising temporary-work agencies as employers, while taking
into account the need to establish a suitable framework for the use of temporary
agency work with a view to contributing effectively to the creation of jobs and to
the development of flexible forms of working.

Related Case Law

C-681/18 (JH); C-426/20 (Luso Temp); C-427/21 (ALB FILS Kliniken)
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Commentary

Art. 2 makes clear that the TAWD has a twofold goal. On the one hand, the Directive
aims to protect agency workers and improve their working conditions by ensuring that
the principle of equal treatment – and, we may add, measures against abuse – as set out
in Art. 5, are in place. On the other hand, there is the requirement to review the
restrictions and prohibitions on the use of TAW, which can only be justified on the
grounds of general interest (Art. 4) in order to support the goal of having a suitable
framework in place for the use of TAW that contributes effectively to the creation of
jobs and to the development of flexible forms of working. According to the CJEU, the
TAWD is ‘designed to reconcile the objective of flexibility sought by undertakings and
the objective of security corresponding to the protection of workers’ (case ALB FILS
Kliniken, para. 54; see also case JH, para. 50). In the two goals of the TAWD, we see the
idea of flexicurity reflected (i.e., striking a balance between flexibility and security on
the labour market), which was one of the main principles guiding EU social policy at
the time. In fact, the TAWD is one of the few ‘hard law’ documents explicitly
mentioning flexicurity (Recital 9). In line with the flexicurity policy, the TAWD
mentions the benefits of TAW as not only meeting the undertakings’ needs for
flexibility but also the need of employees to reconcile their working and private lives
(Recital 11) (for the latter goal, see Art. 4). Where exactly the balance between
flexibility and security in TAW lies, will differ greatly between MSs and sometimes
even between sectors and firms (Zekić 2024). Interestingly, the CJEU – following the
opinion of the AG – found that the balance between the promotion of employment and
security on the labour market can only be achieved if the principle of equal treatment
is fully respected (case Luso Temp, para. 44).

As part of the goal of protecting agency workers and improving their working
conditions, the CJEU has included the objective of promoting these workers’ access to
permanent employment in the user undertaking. In case JH, the CJEU stressed that the
EU legislature expressly stated that employment contracts for an indefinite term are the
general form of employment (Recital 15). The intention of the EU legislature has been
to bring the conditions of TAW closer to ‘normal’ employment relationships. While
referring to Art. 6(1) and (2) of the Directive, the CJEU considered that the aim of the
TAWD was ‘also’ to promote temporary workers’ access to permanent employment in
the user undertaking (case JH, para. 51). As explained above (under Art. 1, section ‘The
temporary nature of temporary agency work’), the CJEU has stressed that TAW at the
user company must be temporary. For this – according to the Court – ‘literal and
systematic’ interpretation, the Court finds support in the context and the objectives of
the TAWD, where we, thus, also find the objective to stimulate temporary agency
workers’ access to permanent employment at the user undertaking (see also cases Luso
Temp, paras 42 and 43; ALB FILS Kliniken, para. 54).

Article 3: Definitions

1. For the purposes of this Directive:
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(a) ‘worker’ means any person who, in the Member State concerned, is
protected as a worker under national employment law;

(b) ‘temporary-work agency’ means any natural or legal person who, in
compliance with national law, concludes contracts of employment or
employment relationships with temporary agency workers in order to
assign them to user undertakings to work there temporarily under their
supervision and direction;

(c) ‘temporary agency worker’ means a worker with a contract of employ-
ment or an employment relationship with a temporary-work agency with
a view to being assigned to a user undertaking to work temporarily under
its supervision and direction;

(d) ‘user undertaking’ means any natural or legal person for whom and under
the supervision and direction of whom a temporary agency worker works
temporarily;

(e) ‘assignment’ means the period during which the temporary agency
worker is placed at the user undertaking to work temporarily under its
supervision and direction;

(f) ‘basic working and employment conditions’ means working and employ-
ment conditions laid down by legislation, regulations, administrative
provisions, collective agreements and/or other binding general provisions
in force in the user undertaking relating to:

(i) the duration of working time, overtime, breaks, rest periods, night
work, holidays and public holidays;

(ii) pay.
2. This Directive shall be without prejudice to national law as regards the

definition of pay, contract of employment, employment relationship or worker.
Member States shall not exclude from the scope of this Directive workers,

contracts of employment or employment relationships solely because they
relate to part-time workers, fixed-term contract workers or persons with a
contract of employment or employment relationship with a temporary-work
agency.

Related Case Law

C-216/15 (Ruhrlandklinik); C-681/18 (JH); C-948/19 (Manpower II); C-426/20 (Luso
Temp); C-642/22 (Randstad Empleo)

Commentary

The addressees of the TAWD

As explained above, case Ruhrlandklinik has been an important case for defining the
scope of the TAWD. Ruhrlandklinik had signed an agreement with a non-profit
association for the secondment of staff, under which the association undertook to
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supply nursing staff to the clinic, in return for financial compensation covering
personnel costs plus a 3% flat-rate administrative charge. The nursing staff in question
was comprised of members of the association who did not have an employment
contract with the association, but received under German law a level of protection
comparable to employees. The CJEU considered their relationship not ‘substantially
different to the employment relationship between employees having the status of
workers under national law and their employer’ (paras 37–38). This judgment was the
first CJEU ruling to explicitly quote the Lawrie-Blum formula (which defines a worker
as any person ‘who, for a certain period of time, performs services for and under the
direction of another person’: see 2.1.3) in relation to a directive that basically refers to
‘national employment law’ for the definition of workers. It thus became a key point of
reference in the more general debate on the concept of worker under EU law, as
explained at 2.1.5.1–2.1.5.3.

Basic working and employment conditions

The concept ‘basic working and employment conditions’, defined in Art. 3(1)(f), is
obviously important for the application of equal treatment in the context of the TAWD.
In case Manpower II, the CJEU remarked that said concept refers in essence to the
conditions laid down by binding general provisions in force in the user undertaking
relating to working time (including holidays, overtime, rest periods, etc.) and pay
(para. 60). Although it might seem that Art. 3(1)(f) exhaustively lists what is to be
understood by ‘basic working conditions’, the CJEU shows itself in favour of a broad
interpretation of the term ‘working conditions’ (case JH, para. 54; see also cases
Randstad Empleo and Luso Temp below) while referring to Art. 31 of the Charter of
Fundamental Rights (CFREU; see 3.3). As regards non-discrimination law and the other
Directives on flexible forms of work, the Court assumes a Union law concept of
remuneration because the fundamental nature of the principle of equal treatment
means that the scope of these provisions cannot be interpreted restrictively (see the
long-standing case law on Art. 157 TFEU [3.2], and more recently Cl. 4 PTWD [6.1.2]
and Cl. 4 FTWD [6.2.2]).

In case Luso Temp, the CJEU was asked to consider whether compensation which
is payable in the event of the termination of a temporary employment relationship, in
respect of days of paid annual leave not taken and the corresponding holiday bonus
pay, is covered by the concept of ‘basic working and employment conditions’. Art.
3(1)(f) expressly refers to leave. In addition, it is clear from Recital 1 of the preamble
of the TAWD that ‘that Directive is designed to ensure full compliance’ with Art. 31
CFREU, which provides, inter alia, that every worker is entitled to an annual period of
paid leave. Thus, the right to paid annual leave forms part of the ‘basic working and
employment conditions’ within the meaning of the first subparagraph of Art. 5(1) read
in conjunction with Art. 3(1)(f) (para. 31). As part of the contextual analysis, the Court
in Luso Temp also considered the Directives on other forms of atypical work. The CJEU
recalled – while referring to the framework agreement on fixed-term work (FTWFA; see
6.2.2) – that the expression ‘employment conditions’ should be understood to mean
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the rights, entitlements and obligations that define a given employment relationship,
including both the conditions under which a person takes up employment and those
concerning the termination of that relationship. This includes the compensation that
the employer must pay to an employee on account of the termination of their fixed-term
employment contract. When a worker who has not been able, for reasons beyond their
control, to exercise their right to paid annual leave before termination of the employ-
ment relationship, the compensation in lieu to which they are entitled must be
calculated so that the worker is put in a position comparable to that which they would
have been in had they exercised that right during their employment relationship (see
case law on Cl. 4 FTWD). Following the reasoning of the AG, the CJEU underlined that
the first subparagraph of Art. 5(1) TAWD is intended to provide effective protection for
atypical and precarious workers ‘in an even more targeted manner’ than Cl. 4(1)
PTWFA and Cl. 4(1) FTWFA, so a solution similar to that adopted in the applicable case
law within the meaning of those clauses is necessary, a fortiori, in order to determine
the scope of the concept of ‘basic working and employment conditions’, within the
meaning of that Art. 5 TAWD. The Court, therefore, confirms that the concept of ‘basic
working and employment conditions’ referred to in that provision must be interpreted
as including compensation payable by the employer on account of the termination of
a temporary employment relationship in respect of days of paid annual leave not taken
and the corresponding holiday bonus pay (para. 39). In Randstad Empleo, the Court
applied the same broad interpretation to the concept of ‘pay’. (See also below under
Art. 5 on case TimePartner.)

Article 4: Review of restrictions or prohibitions

1. Prohibitions or restrictions on the use of temporary agency work shall be
justified only on grounds of general interest relating in particular to the
protection of temporary agency workers, the requirements of health and safety
at work or the need to ensure that the labour market functions properly and
abuses are prevented.

2. By 5 December 2011, Member States shall, after consulting the social partners
in accordance with national legislation, collective agreements and practices,
review any restrictions or prohibitions on the use of temporary agency work in
order to verify whether they are justified on the grounds mentioned in para-
graph 1.

3. If such restrictions or prohibitions are laid down by collective agreements, the
review referred to in paragraph 2 may be carried out by the social partners who
have negotiated the relevant agreement.

4. Paragraphs 1, 2 and 3 shall be without prejudice to national requirements with
regard to registration, licensing, certification, financial guarantees or monitor-
ing of temporary-work agencies.

5. The Member States shall inform the Commission of the results of the review
referred to in paragraphs 2 and 3 by 5 December 2011.
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Related Case Law

C-533/13 (AKT); C-681/18 (JH)

Commentary

As explained before, the TAWD combines elements of accommodating TAW as a
legitimate flexible form of working with elements of worker protection and abuse
prevention. The former is clearly expressed in Art. 4 TAWD, which sets up a
justification requirement for any prohibition or restriction of recourse to agency work.
By 5 December 2011, MSs had to review any restrictions or prohibitions on the use of
TAW in order to verify whether they are justified (Art. 4(2)). After the review, the
Commission concluded that this process had thus far not led to major changes in the
extent of the restrictive measures applied by the MSs, meaning that most restrictions
were still in place (see Implementation report, p. 12; also see Sartori 2016, who came to
the same conclusion).

In case AKT, the CJEU ruled that MSs are free either to remove any prohibitions
and restrictions which could not be justified under Art. 4(1) or, where applicable, to
adapt them in order to render them compliant, where appropriate, with that provision.
Art. 4 does not require any specific legislation to be adopted in that regard, and it does
not impose an obligation on national courts not to apply any rule of national law
containing prohibitions or restrictions on the use of TAW which are not justified on
grounds of general interest. Importantly, the CJEU found that this justification is to be
reviewed exclusively by the Commission in accordance with the procedure prescribed
by Art. 4. National courts are not required to review and potentially disapply national
rules that contain restrictions of TAW. As Art. 4 only provides the framework and
therefore cannot be directly enforced by individuals before the courts, the only
possibility that seems to remain is an infringement procedure by the Commission in
response to the outcome of the review process.

That is not to say, however, that this provision has no binding force whatsoever.
If MS wish to impose or maintain restrictions on the use of TAW, then Art. 4(1) serves
as a framework for that purpose (this was later confirmed in case JH). This article
restricts the scope of the legislative framework open to the MSs in relation to
prohibitions or restrictions (AKT, para. 31). At the same time, the ‘grounds of general
interest’, of which Art. 4(1) provides an indicative, non-exhaustive list, provide for
ample room for MSs to maintain restrictions – or even to introduce new ones. The
Commission even observed that ‘the review of restrictions and prohibitions on the use
of TAW has served, in the majority of cases, to legitimate the status quo, instead of
giving an impetus to the rethinking of the role of agency work in modern, flexible
labour markets’ (see Implementation report, p. 19). However, in many MSs where
TAW was regulated before the transposition of the TAWD, the major liberalisations
already took place in the 1990s and early 2000s (Sartori 2016: 117–123).
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Article 5: The principle of equal treatment

1. The basic working and employment conditions of temporary agency workers
shall be, for the duration of their assignment at a user undertaking, at least
those that would apply if they had been recruited directly by that undertaking
to occupy the same job.

For the purposes of the application of the first subparagraph, the rules in
force in the user undertaking on:
(a) protection of pregnant women and nursing mothers and protection of

children and young people; and
(b) equal treatment for men and women and any action to combat any

discrimination based on sex, race or ethnic origin, religion, beliefs,
disabilities, age or sexual orientation;
must be complied with as established by legislation, regulations, admin-

istrative provisions, collective agreements and/or any other general provisions.
2. As regards pay, Member States may, after consulting the social partners,

provide that an exemption be made to the principle established in paragraph 1
where temporary agency workers who have a permanent contract of employ-
ment with a temporary-work agency continue to be paid in the time between
assignments.

3. Member States may, after consulting the social partners, give them, at the
appropriate level and subject to the conditions laid down by the Member States,
the option of upholding or concluding collective agreements which, while
respecting the overall protection of temporary agency workers, may establish
arrangements concerning the working and employment conditions of tempo-
rary agency workers which may differ from those referred to in paragraph 1.

4. Provided that an adequate level of protection is provided for temporary agency
workers, Member States in which there is either no system in law for declaring
collective agreements universally applicable or no such system in law or
practice for extending their provisions to all similar undertakings in a certain
sector or geographical area, may, after consulting the social partners at national
level and on the basis of an agreement concluded by them, establish arrange-
ments concerning the basic working and employment conditions which dero-
gate from the principle established in paragraph 1. Such arrangements may
include a qualifying period for equal treatment.

The arrangements referred to in this paragraph shall be in conformity
with Community legislation and shall be sufficiently precise and accessible to
allow the sectors and firms concerned to identify and comply with their
obligations. In particular, Member States shall specify, in application of Article
3(2), whether occupational social security schemes, including pension, sick
pay or financial participation schemes are included in the basic working and
employment conditions referred to in paragraph 1. Such arrangements shall
also be without prejudice to agreements at national, regional, local or sectoral
level that are no less favourable to workers.
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5. Member States shall take appropriate measures, in accordance with national
law and/or practice, with a view to preventing misuse in the application of this
Article and, in particular, to preventing successive assignments designed to
circumvent the provisions of this Directive. They shall inform the Commission
about such measures.

Related Case Law

C-681/18 (JH); C-948/19 (Manpower II); C-232/20 (Daimler); C-426/20 (Luso Temp);
C-311/21 (TimePartner)

Commentary

Equal treatment regarding basic working and employment conditions

Like the other EU-directives on flexible working forms (e.g., the PTWD and FTWD – see
6.1.2 and 6.2.2), the TAWD relies primarily on the principle of equal treatment as a
means to provide protection to agency workers. As was explained above (see under
Art. 3, section ‘Basic working and employment conditions’), with regard to equal
treatment, the CJEU makes an effort to interpret the concepts and rights contained in
the three Directives on atypical employment as consistently as possible (see case Luso
Temp, paras 33–37). However, equal treatment of temporary agency workers is limited
to basic working and employment conditions, similar to the ‘hard core’ of working
conditions applicable in the case of transnational posting of temporary workers under
Art. 3(1) PWD (see 4.2.2), even though the core provisions of the PWD are still
considerably broader than the basic working conditions of the TAWD. The central
equal treatment provision in Art. 5 TAWD requires the basic working and employment
conditions to be, for the duration of their assignment at a user undertaking, at least
those that would apply if the temporary agency workers had been recruited directly by
the user undertaking to occupy the same job. As with the other two Directives on
flexible workers, a comparison must be made with a comparable worker, but one that
will involve fewer obstacles than with the other Directives. It is a hypothetical
comparison and temporary agency workers are in fact their own comparable worker in
the hypothetical case that they were directly recruited and hired by the user
undertaking. It should be noted that the principle of equal treatment applies for the
duration of the assignment at the user undertaking, so when temporary agency
workers work on many different assignments, their basic working conditions change
accordingly.

Art. 5(1) does, however, speak of ‘the same job’. In case Manpower II, the
Commission claimed that when the user undertaking is a EU agency, the principle of
equal treatment under Art. 5(1) should mean that the working conditions of temporary
workers must be compared with the conditions applicable to temporary workers
recruited directly by that agency and not staff employed under the Staff Regulations of
EU Officials, such as members of the contract staff, since such an interpretation would
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infringe Arts 335 and 336 TFEU and would effectively confer the status of EU officials
on the TAW-workers. The CJEU did not follow that line of argumentation. Art. 5(1)
TAWD merely requires the ‘basic working and employment conditions’ of TAW-
workers to be equal. ‘There is therefore no question of treating temporary workers as
having the status of permanent staff during or beyond the period of employment’ (para.
60). The CJEU confirmed that Art. 5(1) TAWD must be interpreted as including cases
where temporary agency workers are at least partly fulfilling the same tasks as the
permanent employees of the EU agency, even if those employees are holding posts
which the institution is obliged to fill with directly employed staff.

When applying the basic working and employment conditions, the rules on the
protection of special groups (pregnant women, young people) and non-discrimination
on grounds of race, sex, religion, age, disability and sexual orientation must be applied
as well (Art. 5(1) 2nd sentence).

Exceptions to the equal treatment principle

When the TAWD was being drafted – both during the (failed) negotiations of the social
partners and later in the Council – there was controversy about the scope of social
protection for temporary agency workers. There was debate about comparing tempo-
rary agency workers with workers employed by the user undertaking (see e.g., Barnard
2006: 484), about removing barriers to TAW and about possible exceptions to the
principle of equal treatment. For example, the Commission’s proposed Directive
originally assumed the possibility of a six-week ‘waiting period’ before a right to equal
treatment would apply (see Art. 5(4) of the legislative proposal, COM(2002)149 fin.).
However, under the current TAWD, the equal treatment requirement applies from day
one. Moreover, it is not possible to justify a difference in essential working conditions
on objective grounds. However, the compromise nature of the TAWD is still shown by
the fact that it introduces a number of important exceptions to the equal treatment
principle that are not found in the other two Directives on flexible working forms.

Art. 5 TAWD provides for several options of derogating from the equal treatment
standard. MSs may – only with regard to pay – derogate from the equal treatment
obligation provided that the temporary worker concerned has a permanent contract of
employment with a TWA which ensures he continues to be paid in the time between
assignments (Art. 5(2)). It is unclear what this pay between the assignments must
cover exactly since the temporary agency workers very often might see their salary
change according to their respective assignment. In addition, it is unclear whether the
pay between assignments must cover the full salary or whether it may be a lower
payment. Art. 5(3) does not require the temporary agency worker concerned to have a
permanent employment contract (case TimePartner, para. 57). Instead, Art. 5(3)
contains a possibility of deviation for the national social partners, who can ‘at the
appropriate level and subject to the conditions laid down by the Member States’ decide
by means of a collective agreement to disapply Art. 5(1) on the precondition that they
respect the ‘overall protection’ of temporary agency workers. Para. 4 contains a similar
possibility for MS whose system does not provide for standard setting by generally
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applicable collective agreements, but here the precondition is that an ‘adequate level of
protection’ is provided. Both paras 3 and 4 allow social partners a significant role in
defining the working conditions of TAW, if the MSs choose to give them that
competence. Moreover, it might be important to note that rules such as Art. 5(3)
TAWD, which allow the social partners to deviate from EU law in a way statutory rules
cannot, are overall very rare in EU law, with Art. 18 WTD perhaps being the most
relevant apart from Art. 5(3) TAWD.

These exceptions provided for in the TAWD have attracted criticism. The level of
protection of temporary agency workers might still be very different across the EU.
Moreover, the guarantees that the TAWD is supposed to provide to temporary agency
workers in case of derogation from the equal treatment principle (‘while respecting the
overall protection’; ‘an adequate level of protection’) are vague. The CJEU has
provided for some clarity on the possibilities to derogate by collective agreement.

In case TimePartner, the CJEU was asked to interpret the phrase ‘while respecting
the overall protection of temporary agency workers’ (Art. 5(3)). Again, the Court read
the objective of Art. 5(3) in light of Recital 16, where it is stated that, in order to cope
in a flexible way with the diversity of labour markets and industrial relations, MSs may
allow the social partners to define working and employment conditions, provided that
the overall level of protection for temporary agency workers is respected (para. 36).
The Court underlined then that Art. 5(3) is an exception to the principle of equal
treatment in Art. 5(1), but one that must remain within the limits of the overall
protection of temporary agency workers. Its scope is, therefore, limited to what is
strictly necessary in order to safeguard the interest of coping in a flexible way with the
diversity of labour markets and industrial relations (para. 38). Here, the Court referred
to earlier case law on the interpretation of collective agreements derogating from
protections in the Working Time Directive relying on Art. 18 WTD (see 8.3.3). The
Court found this to mean that difference in treatment arising from deviations in pejor
from basic working conditions as defined above must be compensated by granting
temporary agency workers other advantages (para. 39). Those ‘countervailing’ advan-
tages must relate to the basic working and employment conditions defined in Art.
3(1)(f), namely those concerning the duration of working time, overtime, breaks, rest
periods, night work, holidays, public holidays and pay. The CJEU, thus, uses a quid pro
quo approach, which seems to give the social partners a limited room for manoeuvre
(see Videbaek Munkholm 2024).

The CJEU reiterated that when national legislation gives the social partners the
option of negotiating and concluding collective agreements falling within the scope of
a directive, they must act in compliance with EU law in general and with that directive
in particular (TimePartner, para. 67; see also Art. 11). In addition, even though the
negotiation process of the social partners is autonomous, the resulting collective
agreements under Art. 5(3) must be subject to effective judicial review in order to
ensure the full effet utile (see 2.2) of the TAWD (paras 70–78). The national courts are
required to do everything within their jurisdiction to ensure that collective agreements
are consistent with the requirements of Art. 5(3). The CJEU even prescribes rather
detailed steps to be taken by the national courts when performing a judicial review.
First, the national court must determine the basic working and employment conditions
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694



that would apply to the temporary agency workers if they had been recruited directly
by the user undertaking to occupy the same job. Second, the national court must carry
out a comparison of those basic working and employment conditions with those
resulting from the collective agreement to which the temporary agency worker is
actually subject, and third, the national court must assess whether the counteracting
benefits afforded can offset the difference in treatment suffered (TimePartner, para.
49).

Abuse

Besides the principle of equal treatment concerning basic employment and working
conditions (Art. 5(1)), the other measure to protect temporary agency workers is the
obligation to prevent abuse of temporary agency workers. The anti-abuse clause of the
TAWD is found in its Art. 5(5). It obliges the MS to prevent ‘misuse in the application
of this Article’ and, in particular, to prevent successive assignments designed to
circumvent the provisions of this Directive. The Directive uses the word ‘misuse’; the
CJEU uses both ‘misuse’ and ‘abuse’ and seems to use these words interchangeably. In
case JH, the Court considered that Art. 5(5) involves two separate obligations (paras
55–59). These two obligations on MSs are of a different scope. The first requires them
to take appropriate measures merely to prevent abuse of the derogations permitted
under Art. 5(2) to (4) TAWD. In contrast, the second obligation is more broadly
formulated and aims to ensure that the MSs take appropriate measures with a view to
preventing, in particular, successive assignments to circumvent the provisions of this
Directive in their entirety. This second obligation covers all the provisions of the
TAWD. However – and this is important – the TAWD remains silent on the measures
by which abuse prevention should be achieved.

As explained above (see Art. 1, section ‘The temporary nature of temporary
agency work’), it follows from cases JH and Daimler that MSs must take appropriate
measures to preserve the temporary nature of TAW, but it is left to the discretion of the
MSs to decide what measures to take. The MSs are not obliged to limit the number of
successive assignments, but they do have to – in one way or another – limit the
duration of assignments in time. However, if the applicable legislation of a MS does not
lay down such a duration, it is for the national courts to determine it in each specific
case on the basis of all the relevant circumstances, including, in particular, the specific
characteristics of the sector, whether the assignment of successive assignments is
intended to circumvent the objectives of TAWD and, in particular, the temporary
nature of TAW. The Court then names the considerations the national court can take
into account (Daimler paras 60–63), which are, however, not always concrete. When
assignments at the same user undertaking exceed what can reasonably be considered
temporary, this could be an indication of abuse of successive assignments within the
meaning of Art. 5(5). This can also be the case when no objective explanation can be
given for the fact that the user undertaking is using the same worker on successive
assignments. This is not an easy task for national courts when any guidance in national
legislation is missing regarding the question when TAW can no longer be considered
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temporary, as is, for example, the case in the Netherlands. In a case where the
temporary agency worker worked thirteen years with the same user undertaking, the
Dutch court ruled that while in this case the successive assignments might be
long-term, there was no evidence of abuse (see Appeals Court of The Hague 4 June
2024, ECLI:NL:GHDHA:2024:1060).

Subsequently, it is not clear what national courts are expected to do when they
find that in a specific case the assignment of successive assignments was indeed
intended to circumvent the temporary nature of TAW. While national courts must
interpret national law as far as possible in the light of the wording and purpose of the
Directive, certain limitations apply here. The Directive cannot serve as a basis for a
contra legem interpretation (Daimler para. 77; see 2.4). See further under Art. 10
regarding the impossibility of deriving a subjective right under EU law to establish an
employment relationship with that user undertaking.

Article 6: Access to employment, collective facilities and vocational training

1. Temporary agency workers shall be informed of any vacant posts in the user
undertaking to give them the same opportunity as other workers in that
undertaking to find permanent employment. Such information may be pro-
vided by a general announcement in a suitable place in the undertaking for
which, and under whose supervision, temporary agency workers are engaged.

2. Member States shall take any action required to ensure that any clauses
prohibiting or having the effect of preventing the conclusion of a contract of
employment or an employment relationship between the user undertaking and
the temporary agency worker after his assignment are null and void or may be
declared null and void.

This paragraph is without prejudice to provisions under which temporary
agencies receive a reasonable level of recompense for services rendered to user
undertakings for the assignment, recruitment and training of temporary agency
workers.

3. Temporary-work agencies shall not charge workers any fees in exchange for
arranging for them to be recruited by a user undertaking, or for concluding a
contract of employment or an employment relationship with a user undertak-
ing after carrying out an assignment in that undertaking.

4. Without prejudice to Article 5(1), temporary agency workers shall be given
access to the amenities or collective facilities in the user undertaking, in
particular any canteen, child-care facilities and transport services, under the
same conditions as workers employed directly by the undertaking, unless the
difference in treatment is justified by objective reasons.

5. Member States shall take suitable measures or shall promote dialogue between
the social partners, in accordance with their national traditions and practices,
in order to:
(a) improve temporary agency workers’ access to training and to child-care

facilities in the temporary-work agencies, even in the periods between
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their assignments, in order to enhance their career development and
employability;

(b) improve temporary agency workers’ access to training for user undertak-
ings’ workers.

Commentary

Whereas Art. 4 TAWD seeks to accommodate labour market flexibility by removing
obstacles to TAW, other provisions seek to protect the temporary agency workers and
improve their position. Recital 15 of the preamble states that the permanent employ-
ment contract is still considered the general employment relationship. Art. 6(1)
contains a duty to inform temporary workers about vacancies in the user undertaking,
so that they have the same chances of permanent employment as other workers. This
is a rather weak obligation on the side of the user undertaking, and it is difficult to
understand how by merely informing the temporary agency workers on vacancies in
the user undertaking they should be given the same opportunity as other workers in
that undertaking to find permanent employment. In many MSs, employees who are
directly hired by an undertaking often enjoy – either based on statutory law or on
collective agreements – ‘priority rights’ when vacancies exist for (better) posts at the
same undertaking. However, Art. 6(1) only contains a duty to inform.

The second paragraph of Art. 6 can have a greater impact on the chances of
temporary agency workers to obtain employment at the user undertaking. Art. 6(2)
requires from the MSs to ensure that any clauses prohibiting or having the effect of
preventing the conclusion of an employment contract or an employment relationship
between the user undertaking and the temporary agency worker after their assignment
are null and void or may be declared null and void. Such clauses may be e.g.,
non-competition clauses in the (temporary) employment contracts with TWAs. Be-
cause of its clear statement and obligation, Art. 6(2) is of great importance for the use
of non-compete clauses in TAW-relations. For example, Art. 6(2) has been invoked in
national case law many times in the Netherlands since the Dutch legislation has very
few statutory requirements for the use of non-compete clauses in employment con-
tracts (see Zekić 2024).

Indirect hindrance of the conclusion of an employment contract with the user
undertaking is also possible when the TWA demands compensation from the user
undertaking before the temporary agency worker is directly hired by that user
undertaking. The directive provides that such obstructions are prohibited, but makes
an exception for arrangements whereby TWAs receive reasonable compensation for
services rendered to the user undertaking in connection with the assignment, recruit-
ment and training of temporary agency workers (Art. 6(2) second paragraph). In
addition, TWAs may not charge workers any fees in exchange for arranging for them to
be recruited by a user undertaking, or for enabling the conclusion of a contract of
employment or an employment relationship with a user undertaking after carrying out
an assignment in that undertaking (Art. 6(3)). Finally, temporary agency workers must
have access to company facilities such as canteens, childcare and transport facilities
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under the same conditions, unless an objective reason justifies a difference in treat-
ment (Art. 6(4)).

Article 7: Representation of temporary agency workers

1. Temporary agency workers shall count, under conditions established by the
Member States, for the purposes of calculating the threshold above which
bodies representing workers provided for under Community and national law
and collective agreements are to be formed at the temporary-work agency.

2. Member States may provide that, under conditions that they define, temporary
agency workers count for the purposes of calculating the threshold above
which bodies representing workers provided for by Community and national
law and collective agreements are to be formed in the user undertaking, in the
same way as if they were workers employed directly for the same period of time
by the user undertaking.

3. Those Member States which avail themselves of the option provided for in
paragraph 2 shall not be obliged to implement the provisions of paragraph 1.

Commentary

See commentary under Art. 8.

Article 8: Information of workers’ representatives

Without prejudice to national and Community provisions on information and
consultation which are more stringent and/or more specific and, in particular,
Directive 2002/14/EC of the European Parliament and of the Council of 11 March
2002 establishing a general framework for informing and consulting employees in
the European Community (7), the user undertaking must provide suitable infor-
mation on the use of temporary agency workers when providing information on
the employment situation in that undertaking to bodies representing workers set
up in accordance with national and Community legislation.

Commentary

This is an important provision for the representation of temporary agency workers in
e.g., works councils. For the establishment of bodies representing workers, such as
works councils, national legislation usually applies a threshold in terms of the number
of workers employed above which representing bodies need to be established at the
undertaking. Art. 7(1) provides that temporary agency workers must count for such a
threshold at the TWA, which is arguably logical since the TWA is the formal employer.
Art. 7(3) provides, however, that MSs do not need to implement this provision if they
choose to provide that, under conditions that they define, temporary agency workers
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count for the purposes of calculating the threshold at the user undertaking (Art. 7(2)).
The TAWD gives MSs ample discretion in choosing at what undertaking the temporary
agency workers count for the purpose of calculating the threshold and – if they choose
to let them count at the user undertaking – in defining the conditions under which they
count. For example, in the Netherlands, temporary agency workers count in the user
undertaking for the purposes of calculating the threshold above which a works council
needs to be established after they have worked at that user undertaking for more than
fifteen months. The TAWD is silent on the question of when temporary agency workers
should have the right to vote in elections for representing bodies or to stand as a
candidate in such elections in the user undertaking.

As far as information (and consultation) rights are concerned on the use of TAW
in the user undertakings, the workers’ representatives must – at least – receive ‘suitable
information’ on the use of temporary agency workers in the user undertaking (Art. 8).

Article 10: Penalties

1. Member States shall provide for appropriate measures in the event of non-
compliance with this Directive by temporary-work agencies or user undertak-
ings. In particular, they shall ensure that adequate administrative or judicial
procedures are available to enable the obligations deriving from this Directive
to be enforced.

2. Member States shall lay down rules on penalties applicable in the event of
infringements of national provisions implementing this Directive and shall take
all necessary measures to ensure that they are applied. The penalties provided
for must be effective, proportionate and dissuasive. Member States shall notify
these provisions to the Commission by 5 December 2011. Member States shall
notify to the Commission any subsequent amendments to those provisions in
good time. They shall, in particular, ensure that workers and/or their repre-
sentatives have adequate means of enforcing the obligations under this Direc-
tive.

Related Case Law

C-232/20 (Daimler)

Commentary

Art. 10 TAWD requires MSs to provide for appropriate measures in case of non-
compliance by temporary-work agencies or user undertakings. They must, in particu-
lar, put penalties in place in the event of infringements of national provisions
implementing this Directive and shall take all necessary measures to ensure that the
latter are applied. The penalties provided for must be effective, proportionate and
dissuasive (Art. 10(2); see 2.5). However, MSs are free to choose which penalties are
appropriate to achieve the purpose of the TAWD, as the CJEU ruled in the Daimler case
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(para. 96). This is important in cases where a MS has not provided any sanctions or
penalties for situation where TAW can no longer be considered temporary, as was the
case in Germany until 31 March 2017 – even though the German government disagreed
on this interpretation of the German law with the referring court – and still appears to
be the case in e.g., the Netherlands. This means, according to the CJEU, that temporary
agency workers cannot derive a subjective right from EU law to establish an employ-
ment relationship with the user undertaking when their assignment is no longer
considered temporary (Daimler, para. 97). However, the Court recalls that the tempo-
rary agency workers can rely on the rules on state liability as establish the Francovich
judgment (see 2.4) to possibly obtain compensation for the damages suffered when
national law does not comply with Union law.

Article 11: Implementation

1. Member States shall adopt and publish the laws, regulations and administrative
provisions necessary to comply with this Directive by 5 December 2011, or shall
ensure that the social partners introduce the necessary provisions by way of an
agreement, whereby the Member States must make all the necessary arrange-
ments to enable them to guarantee at any time that the objectives of this
Directive are being attained. They shall forthwith inform the Commission
thereof.

2. When Member States adopt these measures, they shall contain a reference to
this Directive or shall be accompanied by such reference on the occasion of
their official publication. The methods of making such reference shall be laid
down by Member States.

Related Case Law

C-232/20 (Daimler); C-311/21 (TimePartner)

Commentary

MSs may, in order to comply with the objective of protecting temporary agency
workers, either adopt the laws, regulations and administrative provisions necessary in
that regard or ensure that the social partners introduce the necessary provisions by way
of a collective agreement, whereby the MS are required to make all necessary
arrangements to guarantee at any time that the objectives set by this Directive are being
attained. When MSs choose to allow the social partners to implement the provisions of
this Directive or when they allow them to conclude collective agreements which
derogate from the principle of equal treatment as set in Art. 5(1), the MSs are still
obliged to ensure that all workers are afforded the full extent of the protection provided
by the TAWD (cases Daimler, para. 94; TimePartner, para. 64). The obligation of the
social partners to ensure the overall protection of temporary agency workers does not
require the MSs to prescribe in detail the conditions and criteria which collective
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agreements must comply with. However, when national legislation gives the social
partners the option of negotiating and concluding collective agreements falling within
the scope of a directive, they must act in compliance with EU law in general and with
that directive in particular. Consequently, when the social partners conclude a
collective agreement that comes within the scope of the TAWD, they must comply with
that directive by ensuring, inter alia, the overall protection of temporary agency
workers in accordance with Art. 5(3) (TimePartner, paras 66–67).
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