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S U M M A R Y Y 

Thiss study has examined which aspects affect the evaluation which must be done 
too ascertain whether and to what extent, when formulating transitional fiscal law 
inn the case of life insurance contracts, there are reasons for deviating from the 
generall  rule that, in principle, a law has direct effect, so as to satisfy the requirement 
thatt transitional law must be clear and uncomplicated while also being fair to the 
interestss of the tax authority and those of the parties concerned in a contract existing 
att the time of the amendment to the law. 

Chapterr I described the structure of the study and formulated the issues. It also 
outlinedd the general framework of transitional law on the basis of the categories 
identifiedd by Hijmans van den Bergh, with retrospective effect, with direct effect 
andd with non-retrospective effect. 

Chapterr II described the views of various writers and agencies on transitional law 
inn general and transitional fiscal legislation in particular. Special attention was 
paidd to the question of what effect new laws should have under what conditions. 
Onn the basis of the literature described in this chapter, we find that the main rule 
iss that, in principle, a law has direct effect. It is possible to deviate from this general 
rulee only where special circumstances so require. The evaluation of whether and to 
whatt extent such circumstances are present must be carried out on the basis of the 
generall  principles of proper legislation which, in the case of the field being studied, 
cann be divided into seven aspects which affect that evaluation in the specific sphere 
off  transitional fiscal law concerning life insurance contracts. These seven aspects 
formm the examination framework within which the evaluation should be carried 
outt to ascertain whether and, if so, to what extent there are special circumstances 
whichh make it necessary to limi t the direct effect of new legislation by formulating 
transitionall  fiscal law for lif e insurance contracts. These are formal legislation, 
legall  certainty, equality, legitimate expectation, enforceability, cost and proportio-
nality.. After individual, close examination of all these aspects, the conclusion is 
that,, given the specific character of life insurance contracts, in the case of such 
contractss there is in principle always reason to deviate from the general rule of 
directt effect. In the case of life insurance contracts it is necessary to adopt the 
principlee that existing contracts should be respected unless there are special, sub-
stantiall  grounds for not doing so. The ideas described in this chapter formed the 
basiss for formulating the basic conditions within which it is permissible to deviate 
fromm this principle and avoid (material) retrospective effect.These basic conditions 
meann that tax laws may have formal and/or material retrospective effect only if 
fivee conditions are met, namely: 

 no expectations have been raised on the basis of promises which cease to be 
honouredd with retrospective effect 

 the amendment to the law is necessary to rectify an actual, serious weakness 
whichh leads to tax avoidance 

 there is no question of unacceptable consequences for tax-payers 
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 the retrospective effect is necessary to avoid announcement effects and/or in-
equalitiess as a result of leaks 

 the retrospective effect does not extend beyond the moment when tax-payers 
weree informed of the legal amendment announced. 

Iff  and in so far as the transitional law examined by this study contains elements of 
materiall  retrospective effect, these were examined in the light of these basic con-
ditions.. The study focused on transitional law concerning life insurance contracts 
duringg the period from the introduction of the Personal Income Tax Act 1964 up 
too 31 December 1997. It concentrated on Sections 75 (in the version up to 
11 January 1992), 75, 76, 78a of the Personal Income Tax Act 1964, Sections 36, 
377 and 38 of the Wages and Salaries Tax Act 1964 and Section 60 (5) of the 
Personall  Income Tax Decree 1941. Sections 69 and 80b of the Personal Income 
Taxx Act 1964 were also considered in passing. 

Chapterr III examined and described the transitional law concerning annuities 
whichh already existed at the time of introduction of the Personal Income Tax Act 
1964,, as contained in Section 75 of that law. The conclusion was that Section 75 
wass not included in the law until late in the day. According to the transitional rule, 
entitlementss existing on 1 July 1964 and considered as annuities under the old 
legislationn would continue to be regarded as annuities after that date. The concept 
off  an existing entitlement was not specifically defined. It is evident from case law 
thatt the concept should be given a restrictive interpretation. I take the view that 
thee concept of existing entitlement should be approached from the point of view 
off  civil law. The limited retrospective effect of Section 75 (old) of the Personal 
Incomee Tax Act 1964 is acceptable on the basis of the principles for permitting 
retrospectivee effect. 

Chapterr IV considers transitional law in the case of annuities which already existed 
att the time of introduction of the first general tax reform ["Brede Herwaardering 
I" ]]  set out in Section 75 of the Personal Income Tax Act 1964 in the version in 
forcee since 1 January 1992. Section 75 underwent radical amendment in the course 
off  the changes made to the law by the first general tax reform. Owing to the 
wordingg chosen, the effect of the rule is very broad. Despite lengthy, thorough 
discussionn in parliament, corrective legislation soon proved necessary. However, the 
correctionss made are not sufficient. The rule in Section 75 (4) is illogical and incon-
sistent.. This chapter set out a proposal for an amendment to the law which would 
eliminatee this and may also counteract the obviously unintended use which is still 
possiblee even after the corrective legislation. In view of the statements made by the 
Statee Secretary for Finance when presenting the draft bill , the material retrospective 
effectt of Section 75 is contrary to the principles for permitting retrospective effect. 

Chapterr V deals with the transitional law on endowment insurance policies which 
alreadyy existed at the time of the amending legislation to rectify the position on 
singlee premium policies as contained in Section 78a of the Personal Income Tax 
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Actt 1964. The conclusion is that Section 78a strikes a balance between the conflic-
tingg interests of respecting existing contracts while counteracting improper or un-
intendedd use. The limited retrospective effect of Section 78a in its original version 
iss acceptable on the basis of the principles for permitting retrospective effect. 
However,, that is not true of paragraph 7 which came into force on 1 January 1992. 
Itss material retrospective effect is contrary to the principles for permitting retro-
spectivee effect. 

Chapterr VI focuses on the transitional law on endowment insurance policies 
whichh already existed at the time of introduction of the first general tax reform set 
outt in Section 76 of the Personal Income Tax Act 1964. The transitional law of 
Sectionn 76 adopts a view which differs in principle from that of Section 75. In the 
casee of endowment insurance policies which already existed on 1 January 1992, 
thee interest component paid out is still taxed on the basis of the old rules. In other 
respectss the new rules apply. Here, too, the expectations raised by the promises 
whichh the State Secretary made were not honoured in full . The interpretation of 
whatt a normal and usual option should mean is generous. Nevertheless, at some 
pointss there is a conflict with the principles for permitting retrospective effect. The 
mainn reason is the treatment applied under the new rules to cases where an 
endowmentt insurance policy which is otherwise subject to non-retrospective effect 
iss assigned to a resident tax-payer. 

Chapterr VII deals with the transitional law in the Wages and Salaries Tax Act 
19644 as contained in Sections 36, 37 and 38 for pensions and periodic benefits 
whichh already existed at the time of introduction of the second general tax reform 
["Bredee Herwaardering II"] . In the first instance, Section 36 was a very long and 
extremelyy complicated article. In the end it became a fairly short article which 
ensuress that the requirements which have been imposed on a pension authority 
sincee 1 January 1995 do not apply to authorities in charge of existing entitlements. 
Thee transitional rule on periodic benefits to make up for past or future loss of 
incomee was not included in the proposed legislation until a later stage. The lack of 
anyy clear definition of the concept of an existing entitlement leads to confusion 
overr what change may be made to an existing annuity right without forfeiting the 
transitionall  rules. In that chapter I argued in favour of adding a second paragraph 
too Section 37 whereby an annuity right as referred to in Section 37 can be converted 
too another entitlement of that type without forfeiting the old rules. I produced a 
specificc proposal for this. Section 38 removed the material retrospective effect 
whichh the legislation proposed by the second general tax reform originally had as 
regardss taxed entitlements which already existed prior to entry into force of the 
amendedd legislation but only led to payment of benefits after that date. Where 
applicable,, the retrospective effect of these sections is not contrary to the principles 
forr permitting retrospective effect. 

Chapterr VII I draws a comparison with some adjacent legal spheres such as the 
transitionall  law formulated at the time of introduction of the new Civil Code, the 
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Dependantss Benefits Act, various amendments to the Pension and Savings Funds 
Guaranteee Act, the restriction on interest deductible as special expenses and the 
clarificationn of the concept of life insurance by the Insurance Industry Supervisory 
Board. . 

Onn the basis of the transitional rules examined in the preceding chapters, Chapter 
IXX finds that the literature considered and the parliamentary history of the legis-
lationn examined indicate that it is always necessary to evaluate the seven said 
aspectss in order to ascertain whether, and if so to what extent, there are reasons 
forr deviating from the general rule of direct effect. This chapter has tried to indicate 
howw this evaluation might be carried out. For this purpose, the valuation of an 
aspectt is first determined on the basis of the results of this study. Next, that 
valuationn is examined in the light of practice via the results of a survey of all Dutch 
memberss of parliament. 
Myy study reveals that legal certainty is the key aspect in the formulation of transi-
tionall  tax law on life insurance. Equality comes second, legitimate expectation 
thirdd and enforceability fourth, while cost is the least important in relative terms. 
Thee survey of members of the Upper and Lower House reveals that the views of 
thosee involved in passing legislation do not differ from these conclusions on this 
point.. One striking point which emerges from the study is that, in practice, those 
involvedd in passing legislation do not behave as one might expect from the results 
off  the survey. When it comes to the crunch, cost often seems to play an important 
iff  not decisive role. 

Thiss chapter proceeds to make some recommendations on transitional tax law in 
thee case of life insurance contracts. They may be summed up as follows: 
11 in principle nor material nor formal retrospective effect 
22 transitional law must contain a sound, clearly worded definition of the concept 

off  an existing entitlement 
33 two requirements apply when it comes to deciding whether there is an existing 

contract:: there must be a consensus ad idem and the first or only premium 
mustt have been paid 

44 the date of payment of the first or only premium is the date on which the 
creditor'ss account was credited 

55 in principle, any change to an existing entitlement leads to a new entitlement 
unlesss the collaboration of the insurer is not explicitly required for that change 

66 there should be no reference to legislation which no longer exists 
77 transitional law must be included in the proposed legislation from the start 
88 either old rules or new rules, no interim forms. 

Iff  these recommendations are adopted, we shall have a transitional arrangement 
wherebyy the evaluation necessary to determine whether and to what extent there 
aree special circumstances which justify deviation from the general rule can be 
carriedd out in a responsible manner on the basis of the seven aspects described in 
thiss study. The seven aspects which play a role in the formulation of transitional 
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laww for life insurance policies are then in balance with one another and equal account 
hass been taken of the interests of both the government and the tax authority. 

Thee starting point here is that, in principle, non-retrospective effect should apply 
throughoutt their term to contracts existing on the date of the amendment to the 
law,, unless there are special, serious grounds to the contrary. 
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