922  Book Reviews

Péivi Leino-Sandberg. The Politics of Legal Expertise in EU Policy-Making. Cambridge
University Press, 2021. Pp. 276. US$110.00. ISBN: 9781108830058.

What role do legal experts play in shaping law and politics in EU policymaking? In
her 2021 monograph, Paivi Leino-Sandberg engages with a central issue of constitu-
tional thought—the tension between law and politics—from the promising yet so far
unexplored perspective of the legal advisers working at EU institutions. Legal advisers
are a special type of experts, combining features of the lawyer and of the high-level
civil servant: similar to lawyers, they work for a client; similar to judges, they have
a strong institutional embedding. Unlike both, however, they work at the core of EU
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policy making and shape institutions’ understanding of the scope and limits of their
powers, befitting to the law.

Leino-Sandberg’s inquiry into the behind-the-scenes dynamics of EU policymaking
presents a vivid portrait painted with rigorous affection. The nuances of her anal-
ysis are already evident from the cover art, where we see a girl wresting a book from
an eagle’s talons, the sky around them filled with swallows clutching letters in their
beaks. As the author explains, the painting represents the “faith in law [the book]
constraining politics [the eagle]” (at xvii). This leaves us, as readers, pondering the
question: who are the legal experts in this allegory? Is it the girl, fiercely protecting
the law book against the eagle’s claws, or the swallows—birds themselves, but of
the garrulous type—delivering words of reconciliation in their sealed envelopes? In
other words: do legal experts advising EU institutions constrain or enable institutional
action?

Leino-Sandberg sets out to explore this question by providing an introduction to
the professional figure of the EU legal adviser, examining their relationship with both
practice and academia. Through rich empirical research based on more than sixty elite
interviews, she then elucidates their role in negotiating the boundaries of EU law vis-
a-vis political agendas and priorities. The analysis is remarkable in both breadth and
depth. It unfolds horizontally by investigating the professional identity, functions, and
confidentiality regimes of legal advisers, and vertically by delving into the practices of
each of the legal services of the European Commission, the Council of the European
Union, and the European Parliament.

The book addresses a significant gap in the literature on EU law and expert govern-
ance. While the role of experts in EU policymaking had been the focus of a growing
body of scholarship,! current legal literature faces two main limitations: first, it
struggles to connect with broader issues of EU constitutional law; second, it largely
overlooks the role of legal experts, focusing instead on their non-legal counterparts.
The influence of lawyers and legal experts on EU integration has been studied from
sociological and political science perspectives.? This literature, focusing on the broader
category of legal professionals, convincingly shows their powerful role in shaping EU
law and integration. However, legal scholars have largely refrained from introspective
inquiry.® Leino-Sandberg takes a pioneering step in this direction, focusing specifically
on the type of legal experts embodied by the legal advisers working within the legal
services of the three institutions.

Methodologically, the book combines legal and sociological analysis and relies
on rigorously conducted empirical work, from which the author draws theoretical-
conceptual insights. The empirical backbone of the book is supported by a significant

1 See, e.g., TECHNOCRACY AND THE LAw: ACCOUNTABILITY, GOVERNANCE AND ExpeRTISE (Alessandra Arcuri & Florin
Coman-Kund eds., 2021); Trae CoNTESTATION OF EXPERTISE IN THE EUROPEAN UNION (Vigjilenca Abazi et al. eds.,
2021).

2 See ANTOINE VAUCHEZ, BROKERING EUROPE: BURO-LAWYERS AND THE MAKING OF A TRANSNATIONAL Poriry (2015);
TommAas0 PAVONE, THE GHOSTWRITERS: LAWYERS AND THE POLITICS BEHIND THE JUDICIAL CONSTRUCTION OF EUROPE (2022).

> There are, however, signs of a growing interest in the topic. See Law, LeGar Experrise, ANpD EU PoLicy-MAKING
(Emilia Korkea-aho & Péivi Leino-Sandberg eds., 2022).
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amount of interview material, and the analysis also benefits from the author’s pre-
vious experience as a legal adviser to the Finnish government. Leino-Sandberg her-
self acknowledges that such experience is both a strength and a challenge: on the
one hand, it provides insider insights and, to an extent, facilitates easier access to
interviewees; on the other hand, it poses the dilemma of one’s own positionality with
the object of inquiry. In this sense, the author navigates several methodological lines:
between legal and sociological methods, between internal and external perspectives,
and between different professional identities, as a legal adviser and a scholar. Some
tensions are inherent in this approach. For example, opting for a (primarily) internal
perspective goes hand in hand with accepting the standards according to which the
participants in the practice behave (at 21). This is undoubtedly challenging, for in-
stance in balancing the transparency and confidentiality of legal opinions. Similarly,
maintaining a balance between a primarily descriptive intent and a critical assess-
ment of the practices described presents challenges. These tensions do not detract
from the lively and almost novel-like (see, e.g., at 84) portrayal of the legal advisers’
day-to-day operations and self-perception. More importantly, the author successfully
weaves these fine-grained elements into the broader fabric of EU institutional and con-
stitutional law.

Three distinguishable threads emerge in the book: the relationship between (legal)
experts and institutions, the tension between law and politics, and the special role of
law in EU integration.

Starting with the relationship between experts and institutions, this topic is central
to expert governance studies, particularly within a prominent branch of science and
technology studies (STS) scholarship.* Although the focus of this scholarship is mainly
on scientific experts, some insights also apply to legal experts. Experts, be they lawyers
or scientists, share the task of providing technical information to the institutions they
serve, thereby contributing to shaping the “boundaries of the possible” for institu-
tional action. However, the authority of experts and their advice is seldom reinforced
by legal remedies, allowing institutions to disregard their advice, in keeping with dem-
ocratic principles. Experts’ authority rests on their specialized knowledge, justifying
their involvement in decision-making processes, despite their unelected status. While
the integrity and independence of expert knowledge—and the experts providing it—
are essential, experts are deeply embedded in the institutional and expert culture of
the organizations that employ them.> As the book illustrates, legal advisers are no ex-
ception to this state of affairs. Although their opinions are not binding, deviating from
legal advice can incur significant costs for the institution, such as having measures
struck down by the Court of Justice of the European Union (CJEU).

Furthermore, the book highlights aspects that may distinguish legal experts from
their non-legal counterparts. First, legal experts are internal to the institutions
4 See, e.g., DEMOCRATIZATION OF EXPERTISE?: EXPLORING NOVEL FORMS OF SCIENTIFIC ADVICE IN POLITICAL DECISION-MAKING
(Sabine Maasen & Peter Weingart eds., 2005); Cathrine Holst & Anders Molander, Responding to Crises:

Worries about Expertisation, in THe PALGRAVE HANDBOOK OF EU Crises 647 (Marianne Riddervold et al. eds.,

2021).
> SHEILA JASANOFF, DESIGNS ON NATURE: SCIENCE AND DEMOCRACY IN BUROPE AND THE UNITED STATES (2007).
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they serve and interact with other equally internal actors, such as the respective
institutions, other legal services, and the CJEU. The realm in which legal experts op-
erate is self-contained within the language of EU law. Second, although formally EU
officials, the self-perception of legal experts is influenced by the lawyer—client rela-
tionship and by the principle of partisanship. These aspects have implications for
the meaning of independence for legal advisers, which differs from that of scientists
working for the Commission or EU agencies. Are legal advisers primarily serving the
integrity of EU law, or is their primary allegiance to their institution and its agenda?
The nuances uncovered by Leino-Sandberg suggest that legal advisers primarily serve
the latter, prompting reflection on the meaning of the law’s integrity. Legal advisers
are portrayed as committed to upholding the integrity of EU law through their inde-
pendent advice. Yet, in their view, integrity seems to align more closely with plausi-
bility than with (formal) validity. In other words, from the perspective of legal services,
the legal limits of the European Union's institutional action, as defined in the Treaties,
find meaning in the interplay of internal (the institution’s agenda) and external (the
CJEU) factors, along which legal advisers navigate.

These issues segue into the second major theme of the book: the tension between
law and politics and the role of legal advisers in managing this dynamic. Legal
advisers, the book shows, can either restrain or enable policymaking depending on
the objectives they serve. If legal advisers prioritize the law, their role likely centers on
policing the boundaries of the plausibility of legal acts and interpretations based on
the CJEU's doctrines. Conversely, if their primary allegiance is to their institution and
its agenda, their role shifts toward probing the boundaries of plausibility, potentially
advocating for new interpretations and approaches. The picture that emerges from
Leino-Sanbderg’s analysis shows legal experts balancing these roles, with a nuanced
yet not fully explicit inclination toward enabling institutional agendas. Legal advisers
do not act as “neutral arbiters” or substitute courts within the respective institutions;
instead they facilitate institutional agendas while keeping an eye on the Court.

If the interplay between law and politics lies at the heart of constitutional law, from
the perspective of legal advisers, this relationship appears less contentious than from
that of the Court. Re-expanding the discussion beyond legal experts, it is notable that,
while STS scholarship has long been grappling with the contradictions inherent in the
notions of neutrality and objectivity in science and expertise, legal scholarship, partic-
ularly in EU law, has only recently begun to engage with, or simply acknowledge, the
political dimensions of law.® The positivist distinction between facts and values, know-
ledge and politics, has been extensively explored and challenged within STS. Efforts
are now being made, including by legal scholars, to reconceptualize expert authority
in ways that transcend this dichotomy.” Context matters, and insights from STS may
not universally apply to all types of experts and institutional settings. However, the

¢ Recent exceptions include Researcr Hanoook oN THE Porrics oF EU Law (Paul James Cardwell & Marie-
Pierre Granger eds., 2020); THe Porrrics oF EUROPEAN LEGAL ReseArcH: BerinD THE MeTHOD (Marija Bartl &
Jessica C. Lawrence eds., 2022).

7 See ReguLaTING Risks IN THE EuroPEAN UNION: THE Co-PRODUCTION OF ExPERT AND ExecuTive Power (Maria Weimer
& Anniek de Ruijter eds., 2017).
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book effectively highlights the limitations of perceiving (legal) knowledge and poli-
tics as distinct entities, especially within the politically charged environment of the
EU legal services. Revealing the flexibility of this separation in relation to legal ex-
pertise represents one of the main contributions of the volume. In the context of EU
legal scholarship, it marks an important step toward fostering the development of
more critical approaches to the study of EU law and governance, approaches that take
equally seriously its legal and its political dimension.

The relative disengagement of EU legal scholarship from politics has been perceived
as a consequence of the exceptionally powerful role of law in EU integration, which
constitutes the third cross-cutting theme of the book. As the author notes, EU
policymaking is a remarkably empowering environment for legal experts. In a con-
text where politics still predominantly speaks the language of law, legal advisers not
only master the actual tools of the trade but, as discussed above, also manage the
boundaries between law and politics. The main checks and balances come from the
other institutions’ legal services and from the CJEU, rather than from party politics
or the electorate. Taken together, the porous nature of the line between law and pol-
itics, and its management largely by experts, raises concerns in a polity committed
to democratic principles. In one of the moments where Leino-Sandberg steps back
from the practices she investigates, she observes that “the institutional practices and
understandings described in this book often weaken rather than strengthen the EU’s
political integration and democratization” (at 9). This reflection extends to the legal
services’ approach to transparency and access to documents discussed in chapter 4,
and more broadly, to the narrative upholding an alleged separation between technical
facade and political substance, with its potential depoliticizing effect.

In line with the primarily descriptive approach of the book, the author does not fully
develop a normative critique of these practices and does not make explicit the norma-
tive benchmark from which these critical remarks derive. Thus, the reader is left to
ponder the implications of the blur between politics and expertise for EU integration.
Moving beyond the dichotomy between politicization and expertization, what might
more democracy-enhancing practices of legal advice look like? While this depends
on the normative idea of supranational democracy one subscribes to, a clue might
be found in the initial question of “who do legal experts serve?” Could a more public
interest-oriented role for legal advisers, as opposed to a predominantly institutional
orientation, be envisioned? The book itself could be part of the answer, by making the
ideas and practices of this highly influential professional community visible.

Returning to the initial allegory, the relationship between law and politics within the
European Union's political institutions appears much less conflictual than depicted in
the cover painting. Based on my reading, the legal experts (the swallows) are essential
in facilitating this relationship, effectively enabling politics through law. Each legal
service operates according to its own logic and that of its legal experts, which the book
elucidates for the first time. This complex world, characterized by several tensions and
contradictions, opens numerous avenues for further research. The development of a
normative assessment of the practices of legal advice in the European Union, espe-
cially from a democratic perspective, would be a welcomed line of research. Further
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critical inquiry is also encouraged on whether studies on expertise should recognize
a sort of legal exceptionalism, distinguishing legal experts from their non-legal peers,
or whether studies on legal expertise can benefit from broader discussions on expert
governance in the European Union and beyond. By shedding light on the “legal back-
stage” of EU policymaking, Leino-Sandberg’s monograph marks an important step
in EU legal scholars’ critical engagement with EU law and offers a highly stimulating
read for anyone interested in EU law, expert governance, and the politics of expertise.
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