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Abstract

In its recent ‘Policy on Complementarity and Cooperation’, the Office of the Prose-
cutor of the ICC has commended the adoption of The Ljubljana—The Hague Con-
vention, stating that ‘(i)t fills a void in the architecture of legal mechanisms designed
to promote the investigation and prosecution of core international crimes at the
national level'. In light of this statement, this contribution aims to explore what role
the Convention can play in effectuating the principle of horizontal complementarity,
by developing an inter-State system of cooperation through which domestic justice
efforts for core international crimes can be coordinated and supported. Horizontal
complementarity is primarily conceived and understood in its negative dimension,
which mirrors vertical complementarity under Article 17 of the Rome Statute, and
implies that a bystander State’s jurisdiction would be complementary to the juris-
diction of a more closely connected State when investigating and prosecuting core
international crimes. In this regard, it will be analysed whether the Convention can
contribute to the development of a global system of horizontal complementarity, by
examining the Convention’s provisions on jurisdiction and transfer of proceedings. In
addition to exploring the Convention’s potential in effectuating this negative di-
mension of horizontal complementarity, this contribution will analyse whether the
Convention could contribute to realizing positive horizontal complementarity, which
at the inter-State level could be defined as activities and actions of cooperation aimed
at enhancing and enabling States who possess jurisdiction to effectively investigate
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HORIZONTAL COMPLEMENTARITY 1127

and prosecute core international crimes cases. In this regard, the Convention’s pro-
visions on mutual legal assistance will be examined, both which are deemed essential
to enhance States’ capabilities in relation to core international crimes cases.

Keywords

core international crimes — horizontal complementarity — International Criminal
Court — Ljubljana-The Hague Convention — mutual legal assistance — principles of

jurisdiction under international law
1 Introduction

On the 26" May 2023, at a diplomatic conference in the Slovenian capital
Ljubljana, 68 States adopted, by consensus, The Ljubljana—The Hague Con-
vention (hereafter: the Convention).! In February 2025, 37 States from Africa,
the Americas, Asia and Europe had signed the Convention.? Being the first
treaty which comprehensively codifies both criminal jurisdiction and judicial
cooperation between States in relation to all core international crimes, the
Convention has been heralded as the first landmark treaty in International
Criminal Law 25 years after the adoption of the Rome Statute of the ICC.2 In
its recent ‘Policy on Complementarity and Cooperation’, which marked the
shift from the ICC as an apex court to a cooperative justice hub,* the Office of
the Prosecutor (OTP) of the ICC commended the adoption of the Convention,
stating that ‘[i]t fills a void in the architecture of legal mechanisms designed to
promote the investigation and prosecution of core international crimes at the
national level’> According to the ICC-OTP, [i]f States are better able to

1 Centrum voor Internationaal Recht, MLA Initiative, accessed 25 April 2024.

2 International Commission of Jurists, Joint Statement: The IC] joined other NGOs in calling
for states to accede to The Ljubljana-The Hague Convention, https:/[www.icj.org/joint-
statement-the-icj-joined-other-ngos-in-calling-for-states-to-accede-to-the-ljubljana-the-hague-
convention/, accessed 24 June 2025.

3 Amnesty International, International Justice Day: Harnessing the Rome Statute and
strengthening the system of international justice, https://hrij.amnesty.nl/international-justice-
day-harnessing-the-rome-statute-and-strengthening-the-system-of-international-justice/,
accessed 25 April 2024.

4 See E. van Sliedregt, A New ICC Policy on Complementarity? Let’s Fast Forward to Universal
Jurisdiction, https://www .justsecurity.org/98221/icc-policy-complementarity-universal-
jurisdiction/, accessed 8 January 2025.

5 ICC, Office of the Prosecutor, Policy on Complementarity and Cooperation, https://[www.icc-
cpi.int/sites/default/files/2024-04/2024-comp-policy-eng.pdf, accessed 25 April 2024.
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1128 HOLVOET

exercise their criminal jurisdiction, victims and affected communities will
benefit, and the ICC and the Rome Statute system as a whole will be
strengthened.’® In light of this statement, this contribution aims to explore
what role the Convention can play in strengthening the idea engrained in the
complementarity principle under the Rome Statute, by enhancing States to
fulfil their primary obligation to investigate and prosecute core international
crimes. Importantly, the Convention could have a role to play in enabling ICC
State Parties to fulfil their vertical complementarity obligations vis-a-vis the
ICC. Contrary to the Rome Statute, the Convention imposes obligations on
States to criminalize genocide, crimes against humanity, war crimes and,
optionally, other core international crimes such as the crime of aggression and
provide jurisdiction over them.” Arguably, these obligations could enhance
ICC States Parties’ ability and willingness to investigate and prosecute core
international crimes, rendering it more likely that cases will be declared
inadmissible before the ICC pursuant to Article 17 of the Rome Statute. This
contribution will however focus specifically on the Convention’s potential in
relation to which it seems most relevant given the horizontal inter-State
nature of the Convention, namely in effectuating so-called ‘horizontal com-
plementarity’. For this purpose, in the first part, this paper aims to provide an
understanding of horizontal complementarity, by engaging with relevant
scholarship on the concept. As will be seen, by mirroring vertical comple-
mentarity under Article 17 of the Rome Statute, horizontal complementarity is
primarily understood in a ‘negative’ sense, by requiring States to exercise
criminal jurisdiction only complementarily to the jurisdiction of a more
closely connected State, unless the latter proves unable or unwilling to gen-
uinely investigate or prosecute. By drawing from the idea and practice of
positive complementarity developed within the context of the ICC, this paper
also elaborates on what ‘positive’ horizontal complementarity might entail. It
will be proposed that at the horizontal inter-State level, positive comple-
mentarity should be understood as activities and actions of cooperation
aimed at enhancing the ability of States to effectively investigate and prose-
cute core international crimes cases, regardless of the basis upon which
jurisdiction is exercised. In the second main part of this paper, the potential
of the Convention in effectuating both dimensions of horizontal comple-
mentarity will be explored. For what is concerned negative horizontal

6 Ibid.

7 See Articles 7 and 8, The Ljubljana—The Hague Convention on International Cooperation in
the Investigation and Prosecution of Genocide, Crimes against Humanity (hereafter: the
Convention), War Crimes and other International Crimes, 26 May 2023.
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complementarity, the Convention’s provisions on criminalization, jurisdiction
and transfer of proceedings will be examined, while the provisions on mutual
legal assistance will be examined to assess the Convention’s potential in
effectuating positive horizontal complementarity.

2 The Concept of Horizontal Complementarity

2.1 The Negative Understanding of Horizonal Complementarity:
Examining Its Desirability on Criminal Policy Grounds and Its
Status Under International Law

Horizontal complementarity has been understood by Ryngaert as a mirror

image of vertical complementarity under Article 17 of the Rome Statute, as it

entails that ‘a bystander State’s jurisdiction would be complementary to the

jurisdiction of a more closely connected State. This means that the latter

enjoys first jurisdictional right of way, unless it proves unable or unwilling to

genuinely investigate or prosecute a case’.’

Burens has conceived horizontal complementarity slightly differently, by
proposing the following definition as a draft provision on horizontal com-
plementarity in the context of the Rome Statute:

A case before the national authorities prosecuting under universal
jurisdiction is admissible if the case is not being investigated or
prosecuted by another state which has a closer link to the crime such as
territoriality, active or passive nationality. A case is furthermore
admissible if the state carrying out the investigations or prosecutions is
unwilling or unable to genuinely carry out the investigations or
prosecutions, or if reasons exist that would bar a future extradition of
the accused to the nexus-state or if proceedings in the nexus-state are
violating internationally recognized human rights.®

Burens thus proposes a more expansive definition of horizontal comple-
mentarity than Ryngaert, by also including passive personality as a head of
jurisdiction to which universal jurisdiction should be complementary to. In
addition, Burens also includes grounds to allocate jurisdiction which are not

8 Ibid.

9 L. Burens, ‘Universal Jurisdiction Meets Complementarity: An Approach Towards a
Desirable Future Codification of Horizontal Complementarity Between the Member States
of the International Criminal Court’, 27 Criminal Law Forum (2016) 75—97, at 79—-80.
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1130 HOLVOET

related to the nature of the head of jurisdiction which another State is entitled
to exercise, but are related to possible bars to extradition of the accused to the
nexus State or possible violations in the nexus State of internationally rec-
ognized procedural rights which the accused is entitled to.

In explaining the rationale for horizontal complementarity, it is asserted
that the exercise of universal jurisdiction ‘may give rise to international
tension when multiple States claim jurisdiction over the same case or situa-
tion. This tension is particularly likely to arise in relations between a by-
stander State and a more closely connected State, in particular ‘the territorial
State’ where the crime occurred, or ‘the national State’ whose national al-
legedly committed the crime’.!® To mitigate possible tensions between States
with concurring heads of jurisdiction, the procedural mechanism of hori-
zontal complementarity is introduced.! Horizontal complementarity is seen
as desirable from a criminal policy perspective, because its application would
minimize the risk of diplomatic tensions and infringements on States’
sovereignty.!? For Ryngaert, horizontal complementarity is desirable because
‘evidence-gathering, effective history-telling, societal reconciliation, and rule
of law entrenchment are best addressed in the place where the crimes have
been committed."® For her part, Burens contends that the codification of
horizontal complementarity would encourage States to initiate proceedings
because they would have clear guidelines which lay down how to proceed and
it would ‘further contribute to the harmonisation of the prosecution of core
international crimes.#

Most scholars acknowledge — explicitly or implicitly - that horizontal
complementarity can not be considered as a customary international legal
norm yet,!> but, at most, in the words of Ryngaert, that it ‘can be considered as
an emerging norm of customary international law’.16 When looking at State
practice, it seems correct to assert that there seems indeed to be a growing

10 C. Ryngaert, ‘Horizontal Complementarity’, in H. Ruiz Fabri (ed.), Max Planck Encyclopedia
of International Procedural Law (Oxford, Oxford University Press, 2019), available online at:
https://dspace library.uu.nl/bitstream/handle/1874/414474/law_mpeipro_e2909.pdf?sequence=
1&isAllowed=y, accessed 25 April 2024.

u Ibid.

12 Ryngaert, supra note 10; Burens, supra note 9, at 95-96; van Sliedregt, supra note 4.

13 Ryngaert, supra note 10.

14 Burens, supra note g, p. 96.

15 S. Dey, ‘Universal Jurisdiction and Cooperation between ICC Member States in Prosecuting
Nationals of non-Member States’, 3(1) Trento Student Law Review (2021) 61-86, at 75;
Ryngaert, supra note 7; Burens, supra note g, p. 77.

16 Ryngaert, supra note 10.
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HORIZONTAL COMPLEMENTARITY 1131

support for the principle of horizontal complementarity.!” States have either
voiced support for or domestically implemented a system of subsidiarity,
which is conceptually similar'® and serves the same goal as horizontal
complementarity.!® In the framework of the UN General Assembly’s Sixth
Committee debate on ‘The scope and application of application of the prin-
ciple of universal jurisdiction’, many State delegations have voiced support for
the idea of horizontal complementarity, stressing that universal jurisdiction
can only be exercised subsidiarily when the territorial State or State of na-
tionality are unable or unwilling to investigate or prosecute.?? In Germany,
the German Code of Criminal Procedure provides that the German Federal
Prosecutor may desist from the prosecution of a crime under the Volker-
strafgesetzbuch if that the crime is prosecuted by a State exercising jurisdic-
tion on the basis of the territoriality, active personality or passive personality
principles.?! In the same vein, in Belgium, one of the discretionary grounds
which the Federal Prosecutor may rely upon to refuse to open an investigation
is when the prosecution is not considered desirable for reasons pertaining to
the proper administration of justice. This will be the case if it can be con-
cluded from the concrete circumstances of the case that, in the interest of a
proper administration of justice, it is preferable to refer the case to (a) in-
ternational courts; (b) courts from the state where the facts have been
committed; (c) courts from the state of the nationality of the alleged perpe-
trator; (d) the courts from the state where the alleged perpetrator can be
found.?? Likewise, according to Spanish law, prosecutions for core interna-
tional crimes committed abroad can only take place if the suspect is a Spanish
citizen, a foreigner residing in Spain or a foreigner whose extradition has been
denied by Spain.23 Beyond Europe, in August 2024, an Argentinian Criminal
Court in Buenos Aires justified the closure of an investigation into the
Uyghur genocide by relying on the complementary character of universal

17 van Sliedregt, supra note 4.

18 Dey supra note 15, at 72;

19 Ibid., at 73.

20 United Nations General Assembly/Sixth Committee, Speakers Disagree on How, When,
Where Universal Jurisdiction Should Be Engaged, as Sixth Committee Takes up Report on
Principle, https:/ [press.un.org/en/2022/gal3662.doc.htm, accessed 26 January 2025; C. Wui
Ling, Universal Jurisdiction through the Eyes of ASEAN States: Rule of Law Concerns and the
Need for Inclusive and Engaged Discussions, https:/[www.toaep.org/pbs-pdf/i141-cheah/,
accessed 26 January 2025.

21 Section 153(f)(2)(4), German Code of Criminal Procedure.

22 Article 12bis (2), preliminary title of the Code of Criminal Procedure.

23 Article 23, para. 4 (LO 1/2014).
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1132 HOLVOET

jurisdiction, along with the fact that similar proceedings were instituted in
Turkey.24

While horizontal complementarity is increasingly accepted as a matter of
principle, in its practical realisation in State practice it appears to provide only
for non-binding and discretionary guidelines, and does not consist of a strict
obligation under customary international law to exercise universal jurisdic-
tion in a complementarily to the territorial State or State of nationality
in situations where these States or unwilling or unable to investigate or
prosecute.?5 Arguably the most compelling explanation for the fact that
horizontal complementarity has not yet risen to the level of a customary
international legal norm lies in the concurrent, non-hierarchical nature of the
international law on jurisdiction.2é In the words of Ryngaert:

In classic international law, the jurisdiction of a bystander state is
concurrent with, and not complementary to, the jurisdiction of a
territorial or national state. This idea is rooted in the principle of
sovereign equality, pursuant to which the legal claims of one state do not
and cannot prevail over the claims of another state.2?

Furthermore, existing and emerging international treaties in relation to core
international crimes do not provide any hierarchy for principles of jurisdic-
tion under international law. More concretely, both the provisions on juris-
diction and aut dedere aut judicare in the United Nations Convention Against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
(UNCAT),?8 the International Convention for the Protection of All Persons
from Enforced Disappearance (ICPPED)2° and the Draft articles on Preven-
tion and Punishment of Crimes Against Humanity do not introduce any
hierarchy among the titles of jurisdiction it obliges States to establish.2? One

24 S. Rojas Castro, South-South Justice for Colombian Victims? Shedding Light on the (Limited)
Potential of Universal Jurisdiction in Argentina, https://opiniojuris.org/2024/09/23/south-
south-justice-for-colombian-victims-shedding-light-on-the-limited-potential-of-universal-
jurisdiction-in-argentina/, accessed 26 January 2025.

25 Dey supra note 15, p. 75.

26 Ryngaert, supra note 10; Burens, supra note 9, p. 83; Dey, supra note 15, pp. 72—73.

27 Ryngaert, supra note 10.

28 Articles 5 and 7, 1984 United Nations Convention Against Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment.

29 Article 9, 2006 International Convention for the Protection of All Persons from Enforced
Disappearance.

30 Articles 7 and 10, 2019 Draft articles on Prevention and Punishment of Crimes Against
Humanity.
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HORIZONTAL COMPLEMENTARITY 1133

can question whether it would be desirable if horizontal complementarity
would rise to the level of customary international law or would be imple-
mented in international treaties, by imposing hard-and-fast obligations upon
States which they have to strictly abide by. A horizontal, inter-State system of
coordination and allocation of jurisdiction for core international crimes will
require the balancing of different factors, and the priority and weight which
should be given to each factor will differ in each core international crimes
case. Therefore, customary international legal or international treaty obliga-
tions on horizontal complementarity are not only legal impossible due to the
concurrent nature of international law on jurisdiction, they also would be
undesirable and counterproductive. Instead, horizontal complementarity
should remain based on guidelines rather than obligations, which is for ex-
ample also the approach adopted in the Draft articles on crimes against
humanity.3! More specifically, Draft Article 13(12) in relation to extradition
holds that a requested State ‘shall give due consideration to the request of the
State in the territory under whose jurisdiction the alleged offence has
occurred’.32 This provision reflects a presumption in favour of extradition of
the alleged offender to the territorial State, without however imposing a strict
legal obligation to do so. As further expanded upon in Section 3 of this paper,
the Convention could contribute to a further refinement and systematization
of guidelines related to horizontal complementarity.

2.2 How Could Positive Horizonal Complementarity Be Understood?

By seeing it as a mirror image of the way vertical complementarity is regulated
under Article 17 of the Rome Statute, horizontal complementarity is often
conceived in a negative sense. Within ICC practice and scholarship, the
emphasis has increasingly been put on the ‘positive rather than the negative
dimension of complementarity’.33 Positive complementarity represents the
idea that, instead of functioning solely as a passive back-up when States
are unable or un willing to take charge of cases, the ICC and more specifically
the ICC-OTP ought to actively encourage and promote national action
anti-impunity measures and provide cooperation, assistance and advice

31 M. Colorio, ‘The Aut Dedere Aut Judicare System for Crimes Against Humanity. A Critical
but Missing Tool in the Fight Against Impunity’, 22(1) Journal of International Criminal
Justice (2024) 1-17, p. 12.

32 Articles 7 and 10, 2019 Draft articles on Prevention and Punishment of Crimes Against
Humanity.

33 Ryngaert, supra note 10.
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to States.3# Positive complementarity can thus be said to be two-dimensional.
On the one hand, it refers to the ICC-OTP’s role to actively remind and
encourage States to carry out investigations and prosecutions.35 On the other
hand, positive complementarity implies the ICC-OTP’s cooperation with
States, for instance through the provision of information and evidence, or
even providing more technical advice on investigating and prosecuting
core international crimes.3® In scholarship3? and older ICC-OTP policy
documents,38 Article 93(10) of the Rome Statute is often invoked as the legal
basis for positive complementarity, and the provision is reiterated as one of
the guiding principles for the ICC-OTP’s recent Policy on Complementarity
and Cooperation.3® Under Article 93(10)(a)

The Court may, upon request, cooperate with and provide assistance to
a State Party conducting an investigation into or trial in respect of
conduct which constitutes a crime within the jurisdiction of the Court
or which constitutes a serious crime under the national law of the
requesting State.#©

The recent participation of the ICC-OTP in a Joint Investigation Team (JIT) for
core international crimes and a Joint Team for investigating and prosecuting
transnational organized crime pursuant to Article 19 of the UN Convention
against Transnational Organized Crime (UNTOC) can be viewed as an actu-
alization of the idea of positive complementarity within the ICC context.
While Joint Teams and JITs are conceptually similar in terms of their nature
and purpose, Joint Teams are less developed and advanced than JITs in the

34 ICC, Office of the Prosecutor, Informal Expert Paper: The Principle of Complementarity in
Practice,  https://www.icc-cpi.int/sites/default/files/RelatedRecords/CR2009_o02250.PDF,
accessed 25 January 2025.

35 Ibid., at p. 5.

36 Ibid., at pp. 5-6.

37 H. Takemura, ‘Positive Complementarity’, in H. Ruiz Fabri (ed.), Max Planck Encyclopedia
of International Procedural Law (Oxford, Oxford University Press, 2019), https://opil.
ouplaw.com/display/10.1093/law-mpeipro/e2507.013.2507/law-mpeipro-e2507?print=pdf,
accessed 25 April 2024; W. Burke-White, Proactive Complementarity (Revisited), https://
iccforum.com/decentralized-accountability, accessed 25 January 2025.

38 See for instance ICC, Office of the Prosecutor, Prosecutorial Strategy 2009—2012, https://
www.icc-cpi.int/sites/default/file.s/OTPProsecutorialStrategy20092013.pdf, accessed 25
April 2024; ICC, Office of the Prosecutor, Informal Expert Paper, supra note 34.

39 Policy on Complementarity and Cooperation, supra note 5, p. 8.

40 ICC, Rome Statute of the International Criminal Court, opened for signature 17 July 1998,
2187 UNTS 9o (entered into force 1 July 2002) (ICC Statute), Article 93(10)(b).
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sense that the legal bases for Joint Teams such as Article 19 UNTOC are more
vague and less detailed and explicitly require the respect for the sovereignty of
the State Party in whose territory such investigation is to take place.#! The
most prolific example of the ICC-OTP’s participation in a JIT concerns its
participation in the JIT into alleged core international crimes committed in
the conflict in Ukraine, which includes seven East European States*2? as
members and was established under the auspices of the EU agency for
criminal justice cooperation “Eurojust”.#3 Next to its participation in the
Ukraine JIT, in September 2022 the ICC-OTP became a formal member of the
Joint Team aimed at supporting investigations into crimes against migrants
and refugees in Libya, comprised of the relevant national authorities from
Italy, the Netherlands, the United Kingdom and Spain.## In its press release,
the ICC explicitly calls the membership of the ICC-OTP in the Joint Team ‘a
manifestation of positive complementarity’.*5 By applying Article 93(10),46
the ICC-OTP can, upon request of one or more States involved in the JIT or Joint
Team, assist a domestic investigation or trial into crimes which form the subject
of the JIT or Joint Team, for example through transmitting statements, docu-
ments or other types of evidence obtained in the course of its investigations in a
particular situation.*” In the context of the Libya Joint Team, this has in fact
materialized, as the ICC-OTP has assisted Dutch and Italian investigations into
human smuggling and human trafficking in Libya through the sharing of
knowledge, information, evidence, and through joint witness interviews.*8

41 A. Furger, ‘Can They Deliver? The Practice of Joint Investigation Teams (JITS) in Core
International Crimes Investigations’, 22(1) Journal of International Criminal Justice (2024)
43-58, pp. 48-49.

42 More in particular Ukraine, Lithuania, Poland, Romania, Slovakia, Estonia and Latvia.

43 Eurojust, Joint investigation team into alleged crimes committed in Ukraine, https:/[www.
eurojust.europa.eu/joint-investigation-team-alleged-crimes-committed-ukraine, accessed
25 January 2025.

44 ICC, Statement of ICC Prosecutor, Karim A.A. Khan QC: Office of the Prosecutor joins national
authorities in Joint Team on crimes against migrants in Libya, https://www.icc-cpi.int/news/
statement-icc-prosecutor-karim-aa-khan-qc-office-prosecutor-joins-national-authorities-
joint-o, accessed 7 January 2025.

45 Ibid.

46 Y. Tan and S. Yang, ‘The Joint Investigation Team in Ukraine: An Opportunity for the
International Criminal Court?, 22(1) Chinese Journal of International Law (2023) 103-119,
pp, 112, 114.

47 Article 93(10)(a), ICC Statute.

48 ICC, Statement of ICC Prosecutor Karim A.A. Khan KC on arrest and extradition of suspects in
relation to crimes against victims of trafficking in Libya, https://www.icc-cpi.int/news/
statement-icc-prosecutor-karim-aa-khan-kc-arrest-and-extradition-suspects-relation-crimes,
accessed 7 January 2025.
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How can positive complementarity within the vertical ICC context be
translated to the horizontal, inter-State context? Ryngaert contends that
‘there has been no evidence that bystander states systemically implement
‘positive’ complementarity, ie, cooperate with closely connected states to
encourage the latter to start proceedings.’ In addition, he holds that

Bystander states’ public prosecutors have so far not directly incited
territorial states to investigate and prosecute. Making demands for
information about investigations and prosecutions — which bystander
states have done — is one thing, but it is quite another to actively
encourage the territorial state to initiate prosecutions.*9

In Ryngaert’s understanding, positive horizontal complementarity entails that
bystander States — for example a State exercising universal jurisdiction —
actively encourage a closely connected State — for example a State with
territorial jurisdiction — to initiate investigations and prosecutions, akin to the
ICC-OTP’s role to actively remind and encourage States to carry out investi-
gations and prosecutions. In my view, this conception of positive horizontal
complementarity is too deferential to the first dimension of positive com-
plementarity in the context of the vertical relationship between the ICC-OTP
and States, as explained above. Domestic prosecutors do not have the same
role and leverage as international prosecutors such as the ICC Prosecutor to
encourage, let alone incite States to initiate investigations or prosecutions. In
other words, dissimilar to the ICC Prosecutor, who has certain powers vis-a-
vis States within the specific legal framework and context of the Rome Statute,
domestic judicial authorities can not be expected to induce the willingness of
their foreign counterparts to investigate and prosecute core international
crimes. In my view, in the horizontal, inter-State context, only the second
dimension of positive complementarity as developed in ICC practice applies,
and should therefore be understood as activities and actions of cooperation
by third States aimed at enhancing the ability of States who possess juris-
diction to effectively investigate and prosecute core international crimes
cases. In a similar vein as the ICC-OTP acting upon a request of a State under
Article 93(10), third States may enable a State with jurisdiction to effectively
investigate and prosecute core international crimes cases by providing dif-
ferent types of evidence. In my view, similarly to what is the case in the

49 Ryngaert, supra note 10.

INTERNATIONAL CRIMINAL LAW REVIEW 25 (2025) 1126—1148



HORIZONTAL COMPLEMENTARITY 1137

context of the ICC, the jurisdictional title upon which the State is exercising
jurisdiction, which is relevant in the context of a negative horizontal com-
plementarity analysis, is irrelevant in relation to positive horizontal com-
plementarity. Indeed, enhancing the ability of States will become relevant
only after the dust has settled concerning which State will effectively exercise
jurisdiction to investigate and prosecute a particular core international crimes
case. In this regard, the JIT on Ukraine can be seen as an example of positive
horizontal complementarity for the different States involved, as the evidence
collected through the JIT will enhance their ability to investigate and pros-
ecute a particular case, irrespective of the basis upon which the States will
eventually exercise jurisdiction in a particular case.

Following this, by mirroring positive complementarity as developed within
the ICC context, horizontal positive complementarity should be understood
in a more proactive sense than traditional mutual legal assistance in criminal
matters between States. Rather than simply executing a mutual legal assis-
tance request submitted by another State, horizontal positive complemen-
tarity entails that States Parties to a particular Convention proactively provide
cooperation to other States Parties which enhances their ability to inves-
tigate and prosecute core international crimes cases. As will become clear
in the following section, several of the Convention’s provisions allow for
effectuating positive horizontal complementarity, in the same vein as the
Rome Statute provides a legal basis for positive complementarity within the
ICC context.

3 The Potential Role of The Ljubljana-The Hague Convention in
Effectuating Negative and Positive Complementarity

3.1 Effectuating Negative Horizontal Complementarity Through

the Convention
How could the Convention contribute to creating a system of jurisdiction
allocation, through which States coordinate to exercise of jurisdiction over
core international crimes in a complementary fashion?

First of all, the fact itself that the Convention provides an obligation under
Articles 7 and 8 to States Parties to both criminalize and provide jurisdiction
over core international crimes can in itself be said to be instrumental in
developing a horizontal, inter-State system of complementarity. While the
adoption of the Rome Statute has undoubtedly contributed to incentivizing
ICC States Parties to provide jurisdiction over and criminalize core interna-
tional crimes in their respective domestic system, it does not contain an
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explicit obligation to do s0.5® An important amount of States, especially
beyond Europe, do not yet criminalize and/or provide jurisdiction over one or
more of the core international crimes.5! Clearly, having as many States as
possible which can exercise (extra)territorial jurisdiction and legislation over
core international crimes is a necessary prerequisite to build a system in
which States can exercise jurisdiction over core international crimes in a
complementary fashion.

That being said, Article 8 of the Convention on jurisdiction does not in-
dicate that one basis of jurisdiction must be prioritized over another, and
therefore can not be said to codify the concept of horizontal complementarity
as a procedural mechanism in a similar fashion as vertical complementarity
under Article 17 of the Rome Statute. As explained previously, a strict codi-
fication of horizontal complementarity imposing hard-and-fast obligations
upon States is not only legally impossible due to the concurrent nature of
international law on jurisdiction, but would also be undesirable and
counterproductive.

Still, this does not mean that the idea behind horizontal complementarity
is not to some extent implicitly recognized in Article 8, which could serve as a
basis for guidelines for States Parties to the Convention when coordinating
and deciding on the allocation of jurisdiction. As argued in relation to terri-
toriality in relation to international treaties concerning transnational
crimes,>? the binding nature of the obligation of States Parties to the Con-
vention to include territoriality and active personality principles as jurisdic-
tional bases in their domestic legal orders, as opposed to the nature of
the obligation concerning the other jurisdictional principles, might be said
to reflect that these principles enjoy some measure of priority. More con-
cretely, while in relation to territoriality and active personality States Parties
shall take measures as may be necessary to establish its jurisdiction over
the crimes under the Convention,53 they may do the same when the
alleged offender is a stateless person who is habitually resident in that State’s

50 A. Bisset, ‘The Mutual Legal Assistance Treaty for Core Crimes. A Project in Need of
Purpose’, 92 Nordic Journal of International Law (2023) 218—247, p. 244.

51 As can be concluded from the following database on domestic jurisdiction and legislation
on core international crimes, see Derechos, National Implementation of International
Criminal Law, https:/[www.derechos.org/intlaw/, accessed 25 January 2025.

52 See N. Boister, An Introduction to Transnational Criminal Law, 2" Edition (Oxford
University Press, Oxford, 2018), p. 271.

53 Article 8(1)(a) and (b), the Convention.
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territory®* or when the victim is a national of that State.>> Furthermore,
Article 8(3) includes a mandatory obligation for State Parties to provide for
universal jurisdiction, which is however only to be exercised ‘in cases where
the alleged offender is present in any territory under its jurisdiction and it
does not extradite the alleged offender to any of the States referred to in
paragraphs 1 or 2 ... /56 This obligation is reiterated in the Convention’s
provision on aut dedere, aut iudicare, more specifically Article 14(1) of the
Convention.>” Under both provisions, contrary to the provisions on the other
titles of jurisdiction, a State shall only exercise universal jurisdiction under the
condition that the alleged offender is present on its territory. Secondly, the
custodial State can be absolved of the obligation to prosecute on the basis of
universal jurisdiction if it decides to extradite the alleged offender to a State
who can exercise jurisdiction on the basis of heads of jurisdiction such as
territoriality and active and passive personality. Following the International
Court of Justice (IC])’s jurisprudence on the aut dedere aut judicare obligation
under Article 7 of the UNCAT in the Habré case, extradition is merely an
option for the custodial State, while prosecution of the alleged perpetrator
constitutes an obligation.’8 While both Article 8(3)and Article 14(1) thus
institute the priority of prosecution vis-a-vis extradition,?® the exercise of
universal jurisdiction under both provisions can to a certain degree be
regarded as complementary, as the custodial State can be absolved from its
obligation to prosecute when States which can exercise jurisdiction on other
more closely connected grounds of jurisdiction under Article 8 are able and
willing to prosecute, seek the extradition of the alleged perpetrator and the
custodial State decides to execute the extradition request.

The Convention accommodates a measure of horizontal complementarity
between States Parties to the Convention by allowing for the designation of
jurisdiction in the provision on transfer of proceedings under Article 48 of the
Convention, which reads as follows:

54 Article 8(2)(a), the Convention.

55 Article 8(2)(b), the Convention.

56 Article 8(3), the Convention.

57 Article 14(1), the Convention.

58 Questions Relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal),
Judgment, ICJ Report (2012) 422, para. 95.

59 B. de Oliveira Biazatti, The Ljubljana-The Hague Convention on Mutual Legal Assistance:
Was the Gap Closed?, https://www.ejiltalk.org/the-ljubljana-the-hague-convention-on-
mutual-legal-assistance-was-the-gap-closed/, accessed 25 April 2024.
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States Parties may consider the possibility of transferring proceedings to
one another for the prosecution of a crime to which they apply this
Convention in cases where such transfer is considered to be in the
interests of the proper administration of justice, in particular in cases
where several jurisdictions are involved.

Thus, the transfer of proceedings to another jurisdiction could be considered
by States Parties if it is ‘in the interests of the proper administration of justice’,
especially when several States have jurisdiction over the same case. It has
been argued that the principle of proper administration of justice should be
understood from the viewpoint of the accused, granting ‘them the right to be
tried by their “natural adjudicator”.59 In many instances the “natural adju-
dicator” could be presumed to be the State possessing a genuine jurisdictional
link such as territoriality or nationality. As became clear from the discussion
of horizontal complementarity in State practice above, this is the under-
standing which is adopted by the Belgian Code of Criminal Procedure, which
explicitly includes the principle of proper administration of justice as a
ground which the Federal Prosecutor may rely upon when deciding to ex-
ercise jurisdiction over core international crimes.

The principle of the proper administration of justice could also entail that this
presumption is reversed on the basis of fair trial rights of the accused, militating
against the territorial State or State of nationality as the ‘proper’ jurisdiction to
administer justice. A recent universal jurisdiction trial conducted in Finland
against Vojislav Torden, a commander of the Russian neo-Nazi paramilitary
accused of committing war crimes in Eastern Ukraine in 2014, provides a good
illustration in this regard.6! After having been arrested in Finland, Ukraine, the
territorial State, requested Torden’s extradition from Finland to bring him on
trial on war crimes charges being pursued in Ukraine. In December 2023
however, the Finnish Supreme Court denied Torden’s extradition to Ukraine on
the basis of Article 3 of the European Convention of Human Rights, alleging
that Torden would face a risk of inhumane prison conditions in Ukraine.62

60 van Sliedregt, supra note 4.

61 Justicelnfo.net, Finnish Prosecutors Charge Russian With Ukraine War Crimes, https:/ [www.
justiceinfo.net/en/137827-finnish-prosecutors-charge-russian-with-ukraine-war-crimes.html,
accessed 9 January 2025.

62 Justicelnfo.net, Finnish Prosecutors Charge Russian With Ukraine War Crimes, https:/ [www.
justiceinfo.net/en/137827-finnish-prosecutors-charge-russian-with-ukraine-war-crimes.html,
accessed 9 January 2025.; Hayla Coynash, Finland refuses to extradite Russian neo-Nazi
Rusich fighter to Ukraine to face war crimes trial, https://khpg.org/en/1608813154, accessed 9
January 2025.

INTERNATIONAL CRIMINAL LAW REVIEW 25 (2025) 1126—1148


https://www.justiceinfo.net/en/137827-finnish-prosecutors-charge-russian-with-ukraine-war-crimes.html
https://www.justiceinfo.net/en/137827-finnish-prosecutors-charge-russian-with-ukraine-war-crimes.html
https://www.justiceinfo.net/en/137827-finnish-prosecutors-charge-russian-with-ukraine-war-crimes.html
https://www.justiceinfo.net/en/137827-finnish-prosecutors-charge-russian-with-ukraine-war-crimes.html
https://khpg.org/en/1608813154

HORIZONTAL COMPLEMENTARITY 1141

Subsequently, the Finnish judicial authorities launched an investigation into
the war crimes allegations against Torden which received cooperation from
the Ukrainian prosecutorial and security services, Europol, Eurojust and the
ICC, and which eventually resulted in the putting on trial of Torden in Finland
on the basis of the principle of universal jurisdiction.63 If a similar case would
arise within the framework of the Convention, the State Party where the
alleged offender is present on its territory (similar to Finland in the Torden
case) could refrain from extraditing the alleged offender to the State Party
possessing territorial jurisdiction pursuant to Article 8(1)(b) of the Conven-
tion, thereby relying on Article 51(1)(d) of the Convention, which obliges
States Parties to refuse extradition if there are ‘substantial grounds to believe
that the person whose extradition is sought would be subjected to torture or
other cruel, inhuman or degrading treatment or punishment....54 Subse-
quently, pursuant to Article 48, the jurisdiction where alleged offender is
found could be designated as the proper jurisdiction to administer justice on
the basis of Article 8(3) of the Convention, and the proceedings could be
transferred to that jurisdiction for the purpose of prosecution the relevant
crime(s). While the Torden case demonstrates that rights of the accused are
undoubtedly an essential factor when designating the proper jurisdiction to
administer justice, other factors could also be determinative, such as for
instance the interest of victims or the availability of evidence. The MHi7 trial
which was conducted in the Netherlands is illustrative in this regard. Since the
aircraft carrying out the MHi7 flight was shot down over Ukrainian territory,
Ukraine as territorial State should logically speaking have conducted the trial.
In 2017 however, Ukraine and the Netherlands concluded a bilateral treaty,
after the States participating in the MHi7 JIT determined ‘that it is in the
interests of the proper administration of justice’ that the prosecution and
adjudication of crimes in connection with the downing of flight MH17 are to
be concentrated in the Netherlands.®5 In Article 5(2) of the treaty, it is ex-
pressly stated that the delegation of jurisdiction from Ukraine to the Neth-
erlands is based on specific grounds listed in the Council of Europe

63 Justicelnfo.net, Finnish Prosecutors Charge Russian With Ukraine War Crimes, https:/ [www.
justiceinfo.net/en/137827-finnish-prosecutors-charge-russian-with-ukraine-war-crimes.html,
accessed 9 January 2025.

64 Article 51(1)(d), the Convention.

65 Agreement between the Kingdom of the Netherlands and Ukraine on International Legal
Cooperation regarding Crimes connected with the Downing of Malaysia Airlines Flight
MH17 on 17 July 2014, 7 July 2017, Tractatenblad van het Koninkrijk der Nederlanden [Dutch
Treaty Series] 2017, No. 102 (hereafter ‘Transfer Agreement’), https://wetten.overheid.nl/
BWBV0006683/2018-08-28 (accessed g January 2025).
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Convention on the Transfer of Proceedings.66 Article 8(1)(e) of the Transfer of
Proceedings Convention is especially relevant, as it states that the transfer of
proceedings can be ‘warranted in the interests of arriving at the truth and in
particular that the most important items of evidence are located in the
requested State.’87 Thus, the fact that most important items of evidence were
located in the Netherlands, and, arguably, in addition the fact that 196 out of
298 victims of the downing were Dutch nationals, were determinative for all
the involved States, including Ukraine as the territorial State, to consider the
Netherlands as the proper jurisdiction to administer justice.

Consequently, when States Parties decide on the transfer of proceedings
in situations of concurrent jurisdiction pursuant to Article 48 of the Con-
vention, they could take into that Article 8 of the Convention implies a
presumption in favour of States exercising jurisdiction on the basis of terri-
toriality and active personality as explained above. For example, when the
exercise of universal jurisdiction against an alleged international criminal
offender found on a particular State’s territory is happening in concurrence
with both the exercise of jurisdiction by the State on whose territory the
offence was committed and the exercise of jurisdiction by the State where the
majority of the victims originate from, all involved States could decide to
accord priority to the State of nationality of the alleged offender, by extra-
diting the offender pursuant to Article 8(3) and transfer relevant proceedings
to the State of nationality of the offender under Article 48. This presumption
could be reversed if it could be demonstrated that justice can be more
properly administered in a State where the rights of accused will be upheld
contrary to the State of nationality or territoriality, or in a State where the
majority of the victims stem from or where the majority of the relevant and
credible evidence is located.

When deciding on the proper jurisdiction to administer justice pursuant to
Article 48 of the Convention, States Parties could draw inspiration from the
Guidelines developed by Eurojust to be taken into consideration in multi-
jurisdictional cases.?® The Guidelines suggest a number of factors which
should be considered when making a decision on which jurisdiction should
prosecute. The Guidelines articulate a presumption in favour of territoriality,

66 Article 5(2), Transfer Agreement.

67 Article 8(1)(e), European Convention on the Transfer of Proceedings in Criminal Matters
(ETS No. 73), 15 May 1972.

68 Eurojust, Guidelines for Deciding Which Jurisdiction Should Prosecute?’, https://www.
eurojust.europa.eu/sites/default/files/assets/eurojust_jurisdiction_guidelines_2016_en.pdf,
accessed 25 January 2025.
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by stating that ‘a prosecution should take place in the jurisdiction in which
the majority — or the most important part — of the criminality occurred or in
which the majority — or the most important part — of the loss was sustained’.69
Other factors articulated in the Guidelines could however reverse the pre-
liminary presumption in favour of territoriality, and lead to the designation of
another jurisdiction deemed more proper to administer justice. These include
factors already touched upon above, such as ‘the nationality or usual place of
residence of the suspect/accused person’, ‘the significant interests of victims,
including their protection, and whether they would be prejudiced if any
prosecution were to take place in one jurisdiction rather than another’. The
Guidelines do include other factors that might be taken into consideration,
such as the availability of a witness protection programme in a particular
jurisdiction while such programme is lacking in other jurisdiction(s) and the
fact that ‘an investigation is already in an advanced stage in one jurisdiction’,
which could lead to the conclusion that transferring the case to another
jurisdiction might not be appropriate.””°

3.2 Effectuating Positive Horizontal Complementarity Through
the Convention

If, as was argued, positive horizontal complementarity should be understood
as enhancing the ability of States who possess jurisdiction to effectively in-
vestigate and prosecute core international crimes cases, the Convention holds
significant potential and fills an important gap, as the first global instrument
which regulates mutual legal assistance in relation to core international core
crimes.”!

The Convention includes several possible measures of assistance and co-
operation which could enhance States’ ability to effectively investigate and
prosecute core international crimes. By analogy with the assistance which the
ICC could provide to States under Article 93(10), States could provide one
another for instance with statements, documents or other types of evidence;
they could execute searches, seizures and confiscations; they can conduct
cross-border observations or use special investigative techniques; or they
could decide to set up joint investigation teams.”? Similar to what is the case
under Article 93(10) in the context of the ICC, the provision of assistance and

69 Ibid.

70 Ibid.

71 Bisset, supra note 50, pp. 221-226.

72 See Article 24 of the Convention for an enumeration of what mutual legal assistance could
be requested under the Convention.
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cooperation under the Convention will be dependent on a specific request of
a State engaged in investigating and prosecuting core international crimes.

Due to their specific nature, and as exemplified by the Ukraine JIT in the
ICC context, also at the horizontal inter-State level JITs could be seen as one
of the most effective MLA measures to put the concept of positive comple-
mentarity into practice. Contrary to traditional MLA measures, JITs are not
dependent on a specific request, but allow for a direct exchange of infor-
mation and evidence, the cooperation in real time and the carrying out of
joint operations.”® At the European level, there seems to be an increasing
realization that JITs are indeed an essential vehicle to enhance States’ ability
to effectively conduct investigations and prosecutions into international core
crimes. The most well-known JIT is arguably the so-called ‘Caesar files JIT’
between Germany and France, which has led to the conviction for crimes
against humanity in a German court in Koblenz.”#

To date, the use of JITs for core international crimes has remained a purely
European affair, even though the European legal instruments which form the
basis for the JIT agreements already enable the participation of non-European
States, the fact that Article 41 of the Convention provides for the first global
detailed and advanced framework for JITs in relation to core international
crimes could be an important impetus to diversify the composition JITs by
integrating criminal justice officials stemming from other continents beyond
Europe.”5 As rightly noted by Furger, the MH17 JIT, which was constituted of
the Netherlands, Belgium, Ukraine Malaysia and Australia,’® has demon-
strated that officials from different regions can work together to investigate
and prosecute with a crime with major international ramifications.””

In addition, two provisions in particular allow State Parties to the Con-
vention to proactively support another State Party’s investigation and

73 Eurojust, Key factors for successful investigations and prosecutions of core international crimes,
https://www.eurojust.europa.eu/sites/default/files/assets/investigations-and-prosecutions-
of-core-international-crimes.pdf, accessed 25 April 2024.

74 Ibid.; Furger, supra note 41, p. 50.

75 Furger, supra note 41, p. 57.

76 Since the MH17 JIT agreement is not publicly available, its exact legal basis remains clouded
in mystery. According to Rijken, the agreement’s legal basis could possibly be a
combination of European legal instruments, such as Article 20 of the Second Additional
Protocol to the European Convention on Mutual Assistance in Criminal Matters and,
in relation to the non-European members of the JIT, Article 19 of the UNTOC, see
C. Rijken, ‘Het MH17-proces: creativiteit in internationale strafrechtelijke samenwerking’,
Verkeersrecht (2020) 290—297, p. 295.

77 Ibid.

INTERNATIONAL CRIMINAL LAW REVIEW 25 (2025) 1126—1148


https://www.eurojust.europa.eu/sites/default/files/assets/investigations-and-prosecutions-of-core-international-crimes.pdf
https://www.eurojust.europa.eu/sites/default/files/assets/investigations-and-prosecutions-of-core-international-crimes.pdf

HORIZONTAL COMPLEMENTARITY 1145

prosecution into core international crimes. First, under Article 17 on ‘Spon-
taneous exchange of information’

a State Party may, without prior request, transmit information relating
to the crimes to which it applies this Convention to another State Party
where the former State Party believes that such information could assist
the latter State Party in undertaking or successfully concluding inquiries
and criminal proceedings, or could result in a request formulated by the
latter State Party in accordance with this Convention.”®

Under this provision, a State could proactively and spontaneously assist an-
other State by providing information which it believes to be relevant for
initiating and finalizing ‘inquiries and criminal proceedings.” Several multi-
lateral treaties such as the Convention on Cybercrime, the UNTOC and the
United Nations Convention against Corruption (UNCAC) include a provision
on the spontaneous exchange of information.”® In a recent study of the
Council of Europe on the provision on spontaneous exchange of information
in the Convention on Cybercrime, it becomes clear what type of information
can be transmitted spontaneously. More specifically, States may share a wide
range of information spontaneously, such as police intelligence information,
crime reports, the identity of perpetrators or victims or other information
about the commission of an act, information deriving from evidence gathered
during a domestic investigation and witness examination.8°
Furthermore, Article 23, paragraph 1 prescribes that

States Parties shall afford one another the widest measure of mutual
legal assistance in investigations, prosecutions and judicial proceedings
in relation to the crimes to which they apply this Convention.8!

This provision instructs States Parties to take a maximalist position when
granting one another mutual legal assistance, by not limiting themselves to
granting legal assistance which was specifically requested by the requesting
State, but to grant any legal assistance which could be considered as

78 Article 17, the Convention.

79 Council of Europe, “Spontaneous information” — Current practices of the use of Article 26,
https://rm.coe.int/t-cy-2024-11-art-26-report-on-practices-v7/168ob2g63c, accessed 27 June
2025.

8o Ibid.

81 Article 23(1), the Convention.
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enhancing investigations, prosecutions and judicial proceedings in relation to
core international crimes occurring in the requesting State Party. In a com-
mentary on a very similar provision to Article 23(1), namely Article 9(1)
UNCAT, it is specified that pursuant to Article g(1) UNCAT, States Parties shall
supply one another ‘... all evidence at their disposal necessary for the criminal
proceedings...’82

If Articles 17 and 23 are utilized to their fullest potential, States Parties
could set up a system of inter-State cooperation whereby they freely and
proactively share relevant information to one another and provide mutual
legal assistance to one another as much as possible and going beyond the
specific type of assistance requested by the State Party.

4 Conclusion

The new role of the ICC as a justice hub, as outlined in the ICC-OTP’s Policy
Paper on Complementarity and Cooperation, entails that justice is done as
much as possible at the domestic level. The ICC itself can be an important
catalyst in this regard, as most concretely shown by the ICC-OTP’s involve-
ment in the Ukraine JIT and the Libya Joint Team. Arguably more funda-
mentally important however is the development of a robust global inter-State
system of coordination and cooperation in relation to core international
crimes. This piece has carried out an assessment of the potential of The
Ljubljana-The Hague Convention, the first global treaty on judicial cooper-
ation between States in relation to all core international crimes, to contribute
such a development. The assessment has been carried through the prism of
both negative and positive horizontal complementarity, the mirror image of
the Rome Statute’s negative complementarity concept under Article 17 as well
as the policies adopted by the ICC-OTP which have been framed under
the concept of positive complementarity. It has been shown that while
negative horizontal complementarity is increasingly accepted in State
practice pertaining to core international crimes, it has not risen yet to the
status of customary international legal obligations, as it would conflict with
the concurrent nature of the international law on jurisdiction in criminal
matters. In line with this, the Convention does not provide for a horizontal
complementarity provision akin to the Article 17 complementarity provision.

82 R. Schmidt, ‘Article 9. Mutual Judicial Assistance’, in M. Nowak, M. Birk and G. Monina
(eds.), The United Nations Convention Against Torture and its Optional Protocol.
A Commentary. Second Edition (Oxford University Press, Oxford, 2019) pp. 302308, p. 305.

INTERNATIONAL CRIMINAL LAW REVIEW 25 (2025) 1126—1148



HORIZONTAL COMPLEMENTARITY 1147

Yet, I have argued that the fact itself that the Convention contains obligations
to criminalize and provide for jurisdiction for core international crimes is
essential to develop an inter-State system in which States can exercise ju-
risdiction complementarily to one and another. In addition, while Article 8 of
the Convention on jurisdiction does not expressly articulate rules on hori-
zontal complementarity, implicitly it can be said to include a presumption in
favour of exercising jurisdiction on certain grounds over others. For instance,
the obligation to exercise universal jurisdiction under Article 8(3), which is
also included under the aut dedere aut judicare provision under Article 14(1) of
the Convention, can to a certain extent be regarded as complementary, as the
custodial State can be absolved from its obligation to prosecute when States
which can exercise jurisdiction on other more closely connected grounds of
jurisdiction under Article 8 are able and willing to prosecute, seek the ex-
tradition of the alleged perpetrator and the custodial State decided to execute
the extradition request. The implicit prioritisation of grounds of jurisdiction
could be taken as a guideline by the States Parties when deciding on transfer
of proceedings in situations of concurrent jurisdiction, pursuant to Article 48
of the Convention. It could be presumed that the territorial State or the State
of nationality of the offender are the proper administrations to conduct
justice, as their respective exercises of jurisdiction will in many instances align
with factors such as the interests of victims and the accused and the avail-
ability of evidence. Yet, the discussion of the exercise of jurisdiction in the
Torden and MHi7 cases has shown that this presumption is not a hard-and-
fast rule and can be reversed if it can be shown that, due to the rights of the
accused (Torden) or the interests of victims and the availability of evidence
(MH17), other States can be considered as more proper jurisdictions to ad-
minister justice.

The Convention could definitely be said to have the potential to effectuate
positive complementarity, which in the inter-State context should be un-
derstood as enhancing the ability of States who possess jurisdiction to ef-
fectively investigate and prosecute core international crimes. The Convention
constitutes the first global instrument under which several traditional MLA
measures can be requested which can be seen as essential to effectively
investigate and prosecute international core crimes. It furthermore incudes
the first global regulation of JITs for core international crimes, which are
increasingly recognized as essential positive complementarity tools, both
within the context of the ICC as within the context of the EU international
criminal justice ecosystem. In addition, the Convention includes provisions
which allow State Parties to proactively and spontaneously share information
and evidence with other States Parties to assist them in investigating and

INTERNATIONAL CRIMINAL LAW REVIEW 25 (2025) 1126—1148



1148 HOLVOET

prosecuting international core crimes and obliges them to afford one and
another the widest measure of MLA in relation to investigations, prosecutions
and judicial proceedings in relation to core international crimes. When used
to their fullest potential by States Parties to the Convention, these provisions
could greatly enhance a State’s ability to investigate and prosecute an inter-
national core crimes case, as they allow for the spontaneous provision of
information and MLA by other States, without being dependent upon a
specific request by the State investigating and prosecuting.

Whether or not the Convention will fulfil its potential to effectuate hori-
zontal complementarity will off course depend on how universally the in-
strument will be ratified. As within the EU a fairly sophisticated inter-State
system of coordination and collaboration on core international crimes is
already in place, the importance of the Convention lies in developing a truly
global inter-State system of coordination and collaboration to investigate and
prosecute core international crimes, for which horizontal complementarity
could be one of the guiding principles.
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