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Summary and concluding remarks 

Introduction 
The relationship between a contract and third parties is governed by the 'principle 
of relativity of contract' (which in common law systems is referred to as the doctrine 
of privity of contract). According to this principle, a contract cannot confer rights or 
impose obligations arising under it on any person except the parties to it. 

The principle of relativity of contract recognises the binding force of a contract 
as a source of obligations. This concerns the question whether contracting parties can 
create rights and obligations for others by contracting between themselves. Topics 
such as (indirect) representation (agency), the third-party clause (stipulation in 
favour of a third party) and the effect of contractual defences for the benefit and 
account of third parties, are an integral part ofthat question. 

The principle of relativity of contract is to be distinguished from the relativity of 
obligations arising from a contract. There, we are concerned with the position of third 
parties vis-à-vis existing contractual obligations. This relates to issues like the 
wrongfulness of inducing, and profiting from non-performance and the qualitative 
nature of property-related rights and obligations. Because contractual obligations are 
not fundamentally different from obligations arising from other sources where these 
kinds of questions are concerned, the issue is not the relativity of the contract, but 
rather the relativity of obligations and therefore the distinction between absolute and 
relative rights. 

Chapter 1. The principle of relativity of contract 
The fact that a contract can as a general rule only be a source of obligations for the 
parties to it, is a result of the function of contract law in society and the system of 
law: making agreements enforceable. Parties are bound to each other by their con
tract. The binding force of a contract does not extend any further than that. N o 
rights arise from the contract for third parties because the contracting parties have 
not bound themselves to them. Neither does the contract create any obligations for 
third parties because they have not consented thereto. Thus one finds that the 
relativity of a contract is the inevitable result of the pivotal role of autonomy in the 
law of contract (§1). 

Each system of law in which contract law has developed, must by its very nature 
implicitly or explicitly recognise the principle of relativity of contract. In Dutch law 
the principle was laid down in section 1376 of the former Civil Code until 1992. In 
order not to hamper the development of exceptions to the principle, it was omitted 
from the new Civil Code now in force. This decision by the legislator has the 
important advantage that both legal scholars and practioners of law may establish the 
scope of the principle by analysing its position within the legal system, without 
having to pay lip service to the text of the Code. Thus it more clearly emerges that 
we are dealing with a principle, not a rule of law (§ 2). 
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In the past the principle of relativity of contract was considered to be a consequence 
of the notion that all contracts are founded on consensus. For those not involved in 
this, the consensus would have no practical consequences. This rather straightfor
ward argumentation is no longer valid because of the diminished relevance of 
consensus in contract law. However, even modern theories of contract appear not 
be able to do without this principle. This results from the essential role which the 
principle of autonomy plays in contract law. The increased importance of the prin
ciple of legitimate expectations as well as the importance of the principle of causa 
and of other factors that influence the obligations resulting from a contract, do not 
deter from this. For example, the principle of legitimate expectations in a contractu
al context is closely connected to the principle of autonomy by means of the agency 
requirement ('toedoen-vereiste'). As long as contract is not dead, the law will have to 
distinguish between those who are bound by the contract as parties to it and others. 
It follows from the nature of contract law that one cannot dispense with the princi
ple of autonomy as a so-called 'frontier guardpost'. Thus, even in a contemporary 
view the principle of relativity of contract may be based on the principle of autono-
my (§3). 

Also outside contract law standards may emerge which are based on the autono
my of the subjects of law involved. For example, someone who by his actions raises 
confidence in another person that he shall act in a certain way, may by doing so 
legally no longer be free to act in another way. The origin of rights and obligations 
in the relationship between parties to a contract and third parties may in many 
instances be (partly) explained with an appeal to the autonomy of the persons invol
ved. The fact that persons in such 'contactual relations' are bound can be based both 
on the rules of proper social conduct and on reasonableness and fairness. These 
relations are on the borderline between contract law and the law of torts. It does not 
follow from the existence of this grey area that one can create a whole new system of 
sources of legal obligations without regard to the existing legal system. It seems 
wiser to map the area by sometimes applying the rules of contract law and someti
mes the rules of tort law, depending on the nature of the problem that has arisen. 

Chapter 2. The concepts of 'party' and 'third party' 
Society demands that subjects of law are bound by an agreement if they have chosen 
to enter into it themselves (autonomy) or at least have raised confidence that they 
have entered into it. 'Party' within the meaning of the principle of relativity of 
contract is a person who has concluded the agreement by mutual consent (creating 
parties; 'ontstaanspartijen'). The consent comprises the factor 'will' as well as the factor 
'aroused confidence' (expectations). 

The person who has acted through a representative at the conclusion of the 
agreement also has to be considered as a creating party. Furthermore, successors by 
universal title ('rechtsopvolgers onder algemene titel') of a creating party must also 
be considered as creating parties: their predecessor in title is continued by them. 
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After an agreement has been concluded others may enter into the agreement as a 
party (joining parties; 'toetredingspartijen'). The acquisition of the status of a contracting 
party must be justified by an act of joining the contract. According to Dutch law 
someone who has accepted a third-party clause in his favour also counts as a joining 
party. That person joining the contract is dependent upon the autonomy of the 
parties - who wished to grant him such a right - and of himself - because he has 

accepted this. 
Both creating parties and joining parties may transfer their position to another 

by specific title. Such take-over of contracts requires the consent of all parties invol

ved. 
Those who succeed a contracting party only in his position as creditor or debtor 

to an obligation stemming from that agreement are not party to the contract. The 
succeeding creditor or debtor does not acquire all the rights which a contracting 
party has. For example, he cannot as a rule dissolve the contract. However, the 
contract will define the content of the claim or debt and thus the legal position of 
the new creditor or debtor. One always has to consider what consequences the 
contract will have in the relationship between the new creditor or debtor and the 
other party (§ 1). 

A third party within the meaning of the principle of relativity of contract is every 
person who is not a party to a contract. Because parties may forfeit their position as 
contracting parties, and third parties may acquire such a position, the answer to the 
question of who is a contracting party and who is a third party may differ depending 
on the moment the question is posed (§ 2). 

One can indeed attempt to escape the principle of relativity of contract by exten
ding the party concept. Several authors have, for example, maintained that the 
principal in a relationship based on indirect agency should be regarded as a party to 
the contract between the 'agent' (in an economic sense) and the other party, because 
he is an interested party. Because the imputation of the legal consequences of a 
contract on non-contracting parties in this notion is not founded on the principle of 
autonomy, extending the effect of the contract to the principal - by naming him as a 
party - is only ostensibly consistent with the principle of relativity of contract. 
Moreover, it is incompatible with the autonomy of the other party. Such a denatu
ring of the party concept can therefore not be accepted. 

The preceeding remarks do not change that the fact that the principal is an 
economically interested party to the contract between the agent and the other party, 
may warrant that this contract has certain consequences for the relationship between 
the principal and the other party. The regulations laid down in section 7:419-421 
Civil Code are for the most part satisfactory. In sections 7:420 and 421, that create a 
possibility for the principal and the other party to settle their economic relationship 
'circumventing the agent', the legislator has in my opinion to a great extent lost sight 
of the interests of the agent's creditors. Therefore I advocate that these povisions 
should be applied reservedly (§ 3). 
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Chapter 3. Foundations of effects of contracts on third parties ('derdenwerking') 
The principle of relativity of contract does not hinder the coming into existence of 
rights and obligations in the relationship between contracting parties and third 
parties. It does demand that one assigns a foundation for these rights and obligations 
other than merely the contract between the parties. Consequently, the issue of the 
effects of contracts on third parties is part of the issue of the creation of obligations 
and legal duties in general (§1). 

It is obvious that a statute may create rights and obligations in the relationship 
between the parties and others. One can think of several different provisos: a statute 
may enforce effects of the contract on third parties, such extension may be assumed 
by a statute or a statute may provide the right for parties to bring about such an 
extension. It is dogmatically of no consequence whether or not an extension of the 
effects of a contract provided by statute is compatible with the autonomy of the 
parties involved. But an infringement of autonomy by statute - for example when 
obligations are imposed on a third party, irrespective of his consent, as is the case in 
section 7:404 Civil Code - can only be justified by good reasons (§ 2). 

Moreover, the effects of a contract on third parties may rest on unwritten rules 
of law. Since Lindenbaum v. Cohen [1919] it has become clear that parties and third 
parties have to act according to standards of social propriety or caution in their 
mutual relationship with regard to their interests connected with the contract. Since 
the 1960s it is also understood that in the relationship between parties and third 
parties who are closely involved in the contract, rights and obligations may arise 
based on reasonableness and fairness. The concept of 'legal relationship' could be 
used as a dogmatic foundation for this effect of reasonableness and fairness. This 
concept however, does not set standards for their implementation, no more than the 
concept 'involved' does so. Consequently, the question at what point a third party is 
contractually involved to such an extent that it may be concluded that the contract 
also has consequences for him, can only be answered on a case by case basis. In 'the 
theory of the contractually involved third party' the principle of autonomy as well as 
the principle of legitimate expectations are of importance as a basis for the effects of 
contracts on third parties. The theory also includes other factors that may serve as a 
basis for the effects of the contract vis-à-vis third parties, such as the profit enjoyed 
and the loss suffered as well as considerations of policy. Depending on what ques
tion of the effects of contracts on third parties has risen, the relevant factors will 
differ. 

The dogmatic question of whether someone is either a party to a contract, or 
only party to one or more obligations arising from that contract, or is only a contrac
tually involved third party, proves in many cases to be unimportant when conside
ring how the relationship should be settled. The law of obligations and in particular 
the law of contract are both, due to the pivotal role of the principle of autonomy and 
the principle of legitimate expectations, flexible enough to be able to take into 
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account the different ways in which rights and obligations between parties and third 
parties have come into existence. 

The lack of dogmatic accuracy that was once regarded as the weak spot of the 
theory of the contractually involved third party, now proves to be its strength: after 
evening out the apparently insurmountable division between contracting and third 
parties, it now offers plenty of room for the relationships between contracting 
parties and third parties to develop according to widely accepted ideas. (§ 3). 

Chapter 4. The opposability ('tegenwerpelijkheid') of 'obligations 
It does not follow from the relativity of contract that third parties are free to ignore 
obligations emanating from a contract. Like obligations stemming from other 
sources, contractual obligations may be opposed to others. For instance, third parties 
must take into account the legal capacity (like that of an employee) derived from the 
contract by a party (§ 1). 

An important manifestation of the opposability is to be found in the obligation 
of third parties to respect to a certain extent the interests of the contracting parties 
connected with the contract. A third party may not deprive a party of his customers 
by spreading untruthful statements, for example. With respect to the principle of 
relativity of contract cases in which a third party damages a party in his position as a 
creditor or a debtor to a contract by damaging the other party to the contract, deser
ve special attention in this context. An example is the situation when someone 
damages property belonging to A and in doing so inflicts damage upon B who has a 
right to use A's property (§ 2 and 3). 

If a third party Intends to damage a party to a contract by his actions against the 
other party, his actions will as a rule be tortious vis-à-vis this party (§ 2.2). Special 
protection is also granted to the interest of recourse: in many cases a third party is 
not free to infringe a party's right to take recourse by withdrawing property from the 
other party (§ 3.2). 

A party suffers relational loss ('verhoudingsschade') if the actions of the third 
party vis-à-vis the other contracting party reduce his rights or increase his obligati
ons towards the other contracting party. As far as personal damage is concerned, the 
law limits the possibility to claim for relational losses. If a third party tortiously 
damages property and the direct damage to the property falls under the responsibility of 
a contractually interested party (transferred loss), the interested party may as a rule 
claim damages from the third party. It is much more difficult to define under what 
circumstances Indirect damage (in relation) to the property suffered by a contractually 
interested party may be claimed from the third party. Apart from contractual users, 
other interested parties who have an interest that is closely connected with the 
property, should also be able to claim for damages, unless the damaging event can 
be considered to be a general social risk (§ 3.3). 

In connection with the duty to respect, the question whether or not it is unlaw
ful to profit from another's non-perfomance has received much attention. Since the 
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Supreme Court ('Hoge Raad') in 1919 fulfilled society's need for protection against 
behaviour that is socially improper according to standards of unwritten law, it has 
been frequently called upon to pronounce judgement on this subject. Although the 
principle of relativity of contract is not directly at issue here, the Court has justly 
taken this principle into consideration, in connection with the freedom of trade and 
industry. 

It may be concluded from the Supreme Court's case law that inducing non
performance is in principle tortious vis-à-vis the other party, who thereby suffers 
damage accordingly. Solely profiting from non-performance is only tortious under 
certain circumstances. Relevant additional circumstances are, among other things, 
the nature of the contract, whether or not a third party is involved in the contract, 
the extent of the harm done to the interests of the other party and the profit gained 
from the non-performance by the third party. Not an additional circumstance, but 
rather a condition for tort, is that the third party knew or should have known that he 
would profit from non-performance. 

When determining whether non-performance is tortious or not, one should 
review the case under discussion in connection with the system of law. In my 
opinion this leads to the conclusion that the actions of a third party in cases of 
double sale will be tortious much sooner than where the breach of a perpetual 
clause or disruption to a distribution network is at issue (§ 3.4). 

Chapter 5. Qualitative rights and obligations 

Rights and obligations stemming from a contract are sometimes connected with 
property belonging to the creditor or debtor. If this connection is particularly close, 
the parties to the contract will generally wish that the right or obligation involved 
shall be transferred to the succeeding owners of the property. According to the 
general principles of Dutch property law however, rights and duties pertaining to 
the law of obligations are not transferred to another on the transfer of the property 
itself. An obligation is a relationship set by law between persons. Even if it is con
nected to property of the creditor or the debtor, it is still connected to the person of 
the creditor or the debtor instead of to the property to which the obligations apply. 
This is where an obligation, that has relative effect, and rights and burdens in rem, 
that have absolute effect, differ. The rule that an obligation with regard to property 
does not have effect for the benefit of or to the detriment of a succeeding owner of 
the property, draws a clear line between property law and the law of obligations 
(§ 1). 

Contrary to the above, the Supreme Court in the 19th centuryjudged that rights 
and obligations are transferred together with the property they are connected to. 
The Court laid down this doctrine for the first time in the Leiden theatre judgment 
of 1841. In that judgment the Court seemed to have based its doctrine on the notion 
that a transferor of property by imposing an obligation upon the transferee, limits 
the title according to the nemo plus rule, so that succeeding owners are bound by the 
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stipulation as well. It was mistakenly thought that this doctrine, which I call the 
doctrine of lex dicta or lex venditionis, emanated from Roman law (§ 2). 

In later judgments, certainly from 1884 onwards, the Court based its doctrine on 
section 1354 (former) Civil Code. In these judgments the Court included in the 
term 'bedongen' (stipulated) in this section not only the stipulation of rights, but 
also the entering into obligations, and regarded successors by particular title to the 
ownership of the property to which the right or obligation belonged to be connec
ted as 'regtverkrijgenden' (successors) in the sense ofthat section as well. The history 
of section 1354 (former) Civil Code, however, does not support this interpretation: 
the passage by Pothier to which this section goes back, is solely concerned with a 
special case of transfer of rights (§ 3). 

In the case of Blaauboer v. Berlips [1905] the Court retracted its earlier judgment, 
as far as the transfer of obligations is concerned. The Court held that the distinction 
between burdens in rem and obligations, that was (and is) part of the system of law, 
was impeding this transfer. Such transfer could not be based on section 1354 (for
mer) Civil Code either, because this provision only dealt with the transfer of rights, 
as decided by the Court (§ 4). 

The new Civil Code, in section 6:251, also provides for the transfer of rights 
closely connected to property. This transfer is not much of an issue from the point 
of view of relativity of contract. The law may suppose that the parties desire a right 
that is closely connected to the property to be transferred, unless it follows from 
(the nature of) their contract that they intend otherwise. The succeeding owner will 
not object to the transfer of the right as a rule. But because even rights should not be 
imposed on anyone, he should be given the opportunity to reject the transfer. Such 
is all the more true if something becomes due in exchange. The provision in section 
6:251 Civil Code for the transfer of rights is satisfactory. It solves problems which 
had risen under the former Civil Code as regards section 1354. 

Because after 1905 the need for transfer of obligations that are closely connected 
to real property, also remained in the legal practice, section 6:252 of the new Civil 
Code grants parties to a contract the authority to register obligations to tolerate or to 
refrain as regards registered property and thus to render the obligation a qualitative 
character and effect vis-à-vis successors by particular title and other third parties 
involved with the property. A number of limitations attached to the provision, 
complemented by a remediation provision, prevent it from leading to too heavy 
burdens on the ownership of registered property. 

From the point of view of the autonomy of the parties involved there are no 
objections against the provision of section 6:252. The third party effects of the 
obligation are by the very nature of things in accordance with the will of the parties. 
Third parties who will be bound by the obligation on obtaining a right with regard 
to the registered property, can become aware of this consequence from the register, 
so this restriction will be 'part of the deal' as it were. From a dogmatic point of view 
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the effects on third parties are compatible with relativity of contract because they are 
based on the law. 

One might ask whether the legal concept of the qualitative obligation could not 
have been better fitted into the system of property law as a 'servitude without domi
nant tenement'. When it comes to the justification of the effects on third parties the 
issue of systematics is of no importance: even in property law effects on third parties 
are based on the authority of subjects of law, granted to them by the law, to attach 
these effects to their agreement. The legislator has made a provision in the law of 
obligations because it has preferred the relationship between the subjects of law 
involved to be ruled by the law of obligations. In any case for the time being it 
follows from this choice that qualitative obligations should, from a dogmatic point 
of view, be contained in the law of obligations (§ 6). 

Chapter 6. Tortious actions by parties vis-à-vis third parties... 

When performing their contract parties should take the interests of third parties into 
account (§ 1). Just like acting in a way (or refraining from acting in a way) which 
results in non-performance, may also be tortious in the relationship between the 
parties (§ 2), so it may also be tortuous towards a third party. The principle of 
relativity of contract would seem at first sight not to be at issue: the actions of the 
party involved are not tested to the contractual standard - the observance of which 
cannot be compelled by the third party - but to standards of tort. Upon closer 
examination the extent to which one abstracts from the contract and the standards 
that are comprised in it when answering the question of tortiousness, differs in each 
case. 

Judging the tortiousness of actions is independent of the contract when a third 
party is involved in the (execution) of an obligation by accident. The same applies if 
a collision between the contract and the third party interest is anticipated, but a party 
damages that interest in a way that is contrary to a heteronomous standard, that also 
has a right to exist apart from the contract, such as when he injures the third party 
by negligence. 

Of a completely different nature are cases in which a party vis-à-vis a third party 
should refrain from non-performance because the interest of the third party is con
nected with his contract. The supplier of a contractor should, for example, refrain 
from non-performance taking into consideration the interests of the tenderer who 
would be affected by his non-performance. In such cases the concrete contents of 
the duty of care in the relationship between a party and a third party is also defined 
by the performance to which that party has contractually bound himself: there is for 
instance no liability vis-à-vis the third party in case of force majeure. 

Sometimes the fact that the interest of a third party is connected to a contract 
will be sufficient cause for the parties to the contract to include a duty of care in 
their contract for the benefit ofthat third party. Such a duty may also be implied by 
the contract. According to Dutch law this is a third party clause. Such a purely 
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contractual duty of care exists only by the will of parties: if the parties do not desire 
such a duty, it cannot come into existence. 

Mostly, when a duty of care pertaining to the execution of a contract rests on a 
party for the benefit of a third party, this is not merely a result of the contract. The 
duty arises in the relationship between the party on whom the duty rests and the 
third party involved. The duty of care in this relationship may be based on one of 
two grounds: 1) the confidence (expectations) of a third party that was (were) 
aroused by a party regarding its performance; or 2) heteronomous standards which 
result in an obligation of the party otherwise to care for the interests of a third party. 
In practice it is difficult to distinguish one ground from the other. Therefore it is 
better to connect legal effects directly to the third party's confidence (or expecta
tions), regardless of whether it was (they were) aroused or whether it rests (they 
rest) on standards of law. Naturally, such a duty of care can exist alongside the 
purely contractual duty of care that was mentioned earlier. 

When answering the question whether or not a party has a duty of care vis-à-vis 
a third party when executing the contract because the third party's interest is con
nected with the contract, the principle of relativity of contract should be taken into 
consideration: it is incompatible with this principle that a party would warrant (the 
soundness of) its performance vis-à-vis any third party who may suffer damage 
from non- or misperformance. So a duty of care as referred to only exists vis-à-vis 
third parties who are more intensively involved in the contract than others (§ 3). 

Though some are of a different opinion, one cannot conclude that the involve
ment needed is there simply because of the way in which the third party's interest is 
connected with the contract in question. Other relevant factors are, among other 
things, the nature of the interest of the third party, the seriousness of the non- or 
misperformance, the existence of a contractual provision concerning the third par
ty's interest, the confidence of a third party in the party's performance that was 
aroused or removed by that party (expectations), the capacity of the party and of the 
third party and the inconvenience of the duty of care (§ 4). 

Chapter 7. ... and the effect of contractual defences 
If a third party could protect the interest he has in the contract by a claim against the 
party who has damaged his interest, that would threaten the balance of the contract. 
For the third party is in principle not bound by the conditions under which this 
party was prepared to perform under the contract. In which cases the interest of the 
third party and in which cases the interest of the contracting party should take 
precedence, is difficult to decide. Scholars and the Supreme Court have long since 
been divided on this issue. To resolve the problem the nature of the standard that 
was violated by the party should in my opinion receive special attention (§ 1 and 2). 

If the standard that was violated by a party in his relationship with a third party 
was laid down in or was implied by the contract between the parties, the standard of 
care which the third party is entitled to will often be limited by the defences that are 
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part of the contract itself. This is also true if the violated standard is based on confi
dence that was (expectations that were) aroused in the third party by the party 
directly, while the party attached conditions to this confidence (these expectations) 
by stipulating certain defences (§ 3 and 4). 

If the standard that was violated by a party in his relationship with a third party-
is of a purely heteronomous nature, which will occur mostly if the infringed interest 
of the third party is protected absolutely, the influence of contractual defences can 
only be explained by referring to the way in which the third party's interest became 
connected to the contract. The influence of the contract on persons other than the 
contracting parties can be based on reasonnableness and fairness in connection with 
the concept of the contractually involved third party. 

If a party is entitled to include a third party's interest in a contract that is not a 
part of a body of contracts, the question immediately arises whether or not it is 
reasonable that the other party to that contract may invoke contractual defences vis-
à-vis the third party. The same is true when a party is not entitled to include a third 
party's interest in such a contract, but appears to be so by clear actions on the part of 
the third party. If such clear actions are absent, the 'autonomy or legitimate expecta
tions' dilemma presents itself. I agree with the opinion that the principle of legiti
mate expectations, where the extra-contractual influence ('doorwerking') of con
tractual defences is at issue, should prevail over the principle of autonomy, and I 
maintain that this fits in with the system of the code (§ 5.2). 

If a party damages the interest of a third party in the performance of a contract 
that is part of a body of contracts, the nature of the contracts involved will determi
ne the answer to the question of influence to a considerable extent (§ 5.3). 

Under the Code (section 6:257) employees may invoke the defences in the 
contract that was concluded between their employers and their principal. This 
protection is not sufficient in my opinion: employees should as a rule be immune 
when it comes to damage that was inflicted by them unintentionally and not by 
deliberate or reckless behaviour (§ 5.3.2). 

Although non-employees are quite rightly not protected in the same legally 
imposed manner, they need not as a rule perform their activities without the protec
tion of contractual defences. If there is sufficient unity of performance between 
their activities and those of their principal, they may invoke defences that are inclu
ded in the contract between their principal and the interested party. I cannot see 
why in such a case the interested party should profit from the fact that the other 
contracting party has called on the services of a non-employee. If the said unity of 
performance is absent, the non-employee can often perform his activities under the 
protection of his own defences, because then the interested party should have taken 
the influence of those defences into account. Only in exceptional cases will the non-
servant remain unprotected in my opinion. I thus concur in a view widely held by 
legal scholars, although I realise that the Supreme Court and the parliamentary 
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documentation are of the (different) opinion that contractual defences can only in 
exceptional cases be invoked against or for the benefit of third parties (§ 5.3.3). 

An important reason for dismissing the extra-contractual influence of contrac
tual defences is to be found in the danger of contracting parties burdening the third 
party with unreasonable stipulations. I am of the opinion that this danger does not 
have to impede extra-contractual influence: like general conditions, unreasonable 
stipulations can be adequately controlled by evaluating them (in court) as to their 
reasonableness and fairness (§ 6). 




