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Leading Case: European Court of Human Rights, Semenya v Switzerland 
10934/21 (ECtHR, 11 July 2023) Judgment (Merits and Just Satisfaction).
Section of the Court: Chamber (Third Section).
Applicable Convention Rights: Article 14 in Conjunction with Article 8 echr 
– violation. Article 13 and Article 14 in Conjunction with Article 8 echr – vio-
lation. Article 3 echr – no violation.
Primary Legal Issues: First, the ruling clarifies that the jurisdiction ratione per-
sonae of the ECtHR in cases extends to Switzerland even in cases involving 
non-Swiss athletes contesting a decision of an international federation seated 
outside of Switzerland due to the involvement of the Court of Arbitration for 
Sport (cas) and the role of the Swiss Federal Supreme Court (fsc) in review-
ing its awards. Second, the Court finds that due to several shortcomings in 
the review of the World Athletics’ dsd Regulations by the cas and the fsc, 
Switzerland failed to fulfil its positive obligations under the Convention.
Link to Case: <https://hudoc.echr.coe.int/eng?i=001-226011>.

1	 Introduction

Caster Semenya is an exceptional runner, who for many athletics aficionados will 
be remembered for her dominance of the 800m distance at the Rio Olympics 
in 2016. Yet, her career was cut short, not by injuries or a doping test, but by a 
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regulatory decision of the World Athletics (wa),1 the international governing body 
of athletic sports, which has led her to withdraw from the international athletic 
competitions since May 2019. In short, five years of her career (one third of her 
professional life as a top athlete) have been lost due to wa’s decision to introduce 
new Eligibility Regulations in 2018, which foresaw that female athletes with a 
difference of sexual development (dsd) would have to fulfill a set of conditions 
to compete in the female category.2 It was not the first time that the wa had 
attempted, under the pressure of the public scrutiny which Caster Semenya’s rise 
attracted,3 to adopt rules aimed at regulating the access of intersex athletes (and 
Caster Semenya in particular) to female competitions.

In the summer of 2023, Caster Semenya was back in the headlines of 
international newspapers, not because of her sporting prowess, but because 
her application to the European Court of Human rights (ECtHR or Court) led to 
a ruling finding that Switzerland violated the European Convention on Human 
Rights (echr) in the framework of her case.4 Meanwhile, this judgment has 
been successfully referred to the Grand Chamber of the ECtHR, which held a 
hearing in May 2024 and will render its decision in the coming months. The 
case is of importance, obviously for Caster Semenya, although she is unlikely 
to revive her athletics career at this stage, but beyond her individual case it 
will have an impact on the regulation of the participation of intersex (and 
potentially trans) athletes in female competitions as well as on the institutional 
structure and operation of the private judicial system which underpins the 
transnational private governance and regulation of international sports, 
the so-called lex sportiva.5 Indeed, the Court of Arbitration for Sport (cas) is 
the arbitral body competent to review on appeal the final decisions adopted 
by most international sports governing bodies,6 in particular those who are a 

1	 At that time, World Athletics (wa) was known as the International Amateur Athletics 
Federation (iaaf). Throughout this paper, wa refers also to iaaf.

2	 World Athletics, ‘iaaf Introduces New Eligibility Regulations for Female Classification’ 
(26 April 2018): <https://worldathletics.org/news/press-release/eligibility-regulations-for 
-female-classifica>.

3	 D Smith, ‘Report Claims 800m World Champion Caster Semenya is a Hermaphrodite’ 
(The Guardian, 11 September 2009): <https://www.theguardian.com/sport/2009/sep/10 
/caster-semenya-hermaphrodite-iaaf-test>.

4	 Semenya v Switzerland 10934/21 (ECtHR, 11 July 2023).
5	 On the concept of lex sportiva used in this article, see A Duval, ‘Transnational Sports Law: 

The Living Lex Sportiva’, in The Oxford Handbook of Transnational Law, P Zumbansen (ed), 
(Oxford University Press 2021) 493.

6	 On the cas and its transnational governance function, see L Casini, ‘The Making of a 
Lex Sportiva by the Court of Arbitration for Sport’ (2011) 12(5) German Law Journal 1317; J 
Lindholm, The Court of Arbitration for Sport and Its Jurisprudence: An Empirical Inquiry into 
Lex Sportiva (Springer and tmc Asser Press 2019).
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member of the Olympic Movement.7 Yet, as already recognised by the ECtHR 
in its Mutu and Pechstein v Switzerland case,8 this is not a standard form of 
arbitration grounded on the consent and private autonomy of the parties. 
Instead, it is fundamentally post-consensual and finds its legitimacy in the 
necessity of providing a level playing field for the organisation of international 
sporting competitions.9 The Semenya judgment goes beyond Mutu and 
Pechstein as it focused on another important question: the place of the echr 
in the review exercised by the cas over decisions and regulations of sgb s and 
in the control of cas awards by the Swiss Federal Supreme Court (fsc).

This case note aims to contextualise the Semenya judgment of the ECtHR, to 
outline the Chamber’s main findings and their justifications and to assess the 
ruling’s implications for the transnational governance of sports and beyond. 
Section 2 outlines the main aspects of the Eligibility Regulations for the Female 
Classification (dsd Regulations),10 as well as the core findings of the cas and 
the fsc in the proceedings that preceded the ECtHR’s involvement in the case. 
Section 3 provides a detailed review of the main legal conclusions reached by 
the ECtHR in its Semenya judgment and analyses their justifications. The case 
note concludes in section 4 with a discussion of the multilevel implications of 
the judgment if upheld by the Grand Chamber.

2	 Caster Semenya’s Journey to Strasbourg

Caster Semenya’s journey to Strasbourg started in 2018 with the adoption of 
the dsd Regulations. The dsd Regulations, which were directly affecting the 
eligibility of Caster Semenya to participate in wa’s international competitions, 
led the South African athlete to turn first to the cas to challenge the legality of 
the dsd Regulations and then to the fsc to contest the cas awards recognising 

7	 The three main constituents of the Olympic Movement are the International Olympic 
Committee (ioc), the International Sports Federations, recognised by the ioc, and the 
National Olympic Committees.

8	 Mutu and Pechstein v Switzerland 40575/10 and 67474/10 (ECtHR, 2 October 2018).
9	 A Duval, ‘Not in My Name! Claudia Pechstein and the Post-Consensual Doundations of 

the Court of Arbitration for Sport’, in International Judicial Legitimacy: New Voices and 
Approaches, H Ruiz Fabri and others (eds), (Nomos 2020) 169.

10	 World Athletics, ‘Eligibility Regulations for the Female Classification (Athletes with 
Different Sex Development)’ (23 March 2023): <https://www.worldathletics.org/download 
/download?filename=2ffb8b1a-59e3-4cea-bb0c-5af8b690d089.pdf&urlslug=C3.6A%20
%E2%80%93%20Eligibi l i ty%20Regulations%20for%20the%20Female%20
Classification%20%E2%80%93%20effective%2031%20March%202023> (dsd Regulations).
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the legality of the Regulations. This section offers a brief introduction to the 
dsd Regulations and to the decisions rendered by the cas and the fsc.

2.1	 The Starting Shot: A Short Introduction to the dsd Regulations
On 23 April 2018, the wa published its new dsd Regulations, which were 
coming into effect on 1 November 2018. The dsd Regulations, which were the 
latest iteration of a longstanding policy by the wa (and sgb s in general) to 
regulate and police the divide between male and female athletes,11 followed 
up on the controversial iaaf Regulations Governing Eligibility of Females 
with Hyperandrogenism to Compete in Women’s Competition,12 which were 
adopted in April 2011.13 The latter Regulations had been suspended in 2015 
at the request of the cas following its award in the Dutee Chand case.14 The 
dsd Regulations targeted athletes with a set of dsd conditions leading to 
‘circulating testosterone levels in blood of five (5) nmol/L or above’ and having 
‘sufficient androgen sensitivity for those levels of testosterone to have a material 
androgenising effect’.15 These athletes were deemed ineligible to compete in 
a set of ‘Restricted Events’, including ‘400m races, 400m hurdles races, 800m 
races, 1500m races, one mile races, and all other Track Events over distances 

11	 On this history, see M Krech, ‘To Be a Woman in the World of Sport: Global Regulation of 
the Gender Binary in Elite Athletics’ (2017) 35 Berkeley Journal of International Law 262; 
A Pastor, ‘Unwarranted and Invasive Scrutiny: Caster Semenya, Sex-Gender Testing and 
the Production of Woman in ‘Women’s’ Track and Field’ (2019) 122 Feminist Review 1. For 
a comprehensive critical history of the sporting movement’s policing and regulation of 
intersexuality, see MG de Marcilla Musté, ‘You Ain’t Woman Enough: Tracing the Policing 
of Intersexuality in Sports and the Clinic’ (2022) 31(6) Social & Legal Studies 847.

12	 iaaf, ‘iaaf Regulations Governing Eligibility of Females With Hyperandrogenism to 
Compete in Women’s Competition’ (1 May 2011): <https://www.sportsintegrityinitiative 
.com/wp-content/uploads/2016/02/IAAF-Regulations-Governing-Eligibility-of-Females 
-with-Hyperandrogenism-to-Compete-in-Women%E2%80%99s-Competition-In-force-as 
-from-1st-May-2011-6.pdf> (2011 iaaf Regulations).

13	 On the 2011 iaaf Regulations (n 12), see the critical piece by K Karkazis, R Jordan-
Young, G Davis, and S Camporesi, ‘Out of Bounds? A Critique of the New Policies on 
Hyperandrogenism in Elite Female Athletes’ (2012) 12(7) The American Journal of Bioethics 
3. See also the response by the drafters of the Regulations: S Bermon, M Ritzén, AL 
Hirschberg, and TH Murray, ‘Are the New Policies on Hyperandrogenism in Elite Female 
Athletes Really Out of Bounds? Response to “Out of Bounds? A Critique of the New 
Policies on Hyperandrogenism in Elite Female Athletes”’ (2013) 13(5) The American Journal 
of Bioethics 63.

14	 cas 2014/a/3759, Dutee Chand v afi & iaaf, 24 July 2015. On this award, see M Viret and 
E Wisnosky, ‘cas 2014/a/3759, Chand v. afi & iaaf, Award of 24 July 2015’, in Yearbook 
of International Sports Arbitration 2015, A Duval and A Rigozzi (eds), (tmc Asser Press 
2016) 235.

15	 dsd Regulations (n 10) Article 2.2(a).
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between 400m and one mile (inclusive), whether run alone or as part of a relay 
event or a Combined Event’,16 unless athletes with dsd would ‘reduce [their] 
blood testosterone level to below five (5) nmol/L for a continuous period of 
at least six months (e.g., by use of hormonal contraceptives)’ and ‘maintain 
[their] blood testosterone level below five (5) nmol/L continuously (i.e., 
whether she is in competition or out of competition) for so long as she wishes 
to maintain eligibility to compete in the female classification in Restricted 
Events at International Competitions’.17

The introduction of the dsd Regulations specified that they were devised 
‘to create a level playing field and ensure that success is determined by talent, 
dedication, hard work, and the other values and characteristics that the 
sport embodies and celebrates’.18 In this regard, they pointed out that there 
is a ‘broad medical and scientific consensus supported by peer‐reviewed data 
and evidence from the field, that the high levels of endogenous testosterone 
circulating in athletes with certain dsd s can significantly enhance their 
sporting performance’.19 Accordingly, the conditions for eligibility for female 
competitions were framed as resulting from the need to ensure competitive 
fairness in female competition in light of the sporting advantages that 
stem from the conditions of certain dsd athletes. These Regulations were 
immediately subjected to criticisms from both academics and civil society 
organisations focusing on both their scientific foundations,20 as well as their 
human rights compliance.21 For her part, Caster Semenya, who fell under 
the scope of the dsd Regulations, refused to undergo the medical treatment 
foreseen and decided instead to challenge their validity before the cas.

16	 Ibid Article 2.2(b).
17	 Ibid Article 2.3.
18	 Ibid Article 1(a).
19	 Ibid Article 1.1.(d) (footnotes omitted).
20	 On the controversial scientific and ethical foundations of the dsd Regulations, see R 

Pielke, R Tucker, and E Boye, ‘Scientific Integrity and the iaaf Testosterone Regulations’ 
(2019) 19 The International Sports Law Journal 18; M Pape and R Pielke JR, ‘Science, 
Sport, Sex, and the Case of Caster Semenya’ (2019) Issues in Science and Technology 56; 
S Camporesi, ‘When Does an Advantage Become Unfair? Empirical and Normative 
Concerns in Semenya’s Case’ (2019) 45 Journal of Medical Ethics 700.

21	 J Meehan and D Pederick, ‘The Human Rights of Intersex Athletes in World Athletics’ 
Eligibility Regulations: Reflecting on the Caster Semenya Debacle’ (2019) 13(1) Australian 
and New Zealand Sports Law Journal 183. See also the report by Human Rights Watch, 
‘“They’re Chasing Us Away from Sport”: Human Rights Violations in Sex Testing of 
Elite Women Athletes’ (December 2020): <https://www.hrw.org/sites/default/files 
/media_2020/12/lgbt_athletes1120_web.pdf>.
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2.2	 Caster Semenya’s Judicial Marathon: A Losing Run Through 
Lausanne

Lausanne is known as the ‘Silicon Valley’22 of international sports and the 
home of the Olympic Movement’s private judicial system, which features at 
its apex the cas.23 Moreover, the only state court competent to set aside cas 
awards is another Lausanne-based institution the fsc. In her quest to overturn 
the dsd Regulations, Caster Semenya would visit both, but with little success.

2.2.1	 The cas Embraces the Necessity and Proportionality of the dsd 
Regulations

In June 2018, shortly after the adoption of the dsd Regulations, Caster Semenya 
submitted a request for arbitration to the cas on the basis of the ordinary 
arbitration procedure, meaning she was not appealing a decision of the wa, 
but offering to wa to arbitrate the question whether the dsd Regulations were 
lawful. The international federation accepted Semenya’s offer, while a parallel 
challenge to the dsd Regulation by Athletics South-Africa (lodged under 
the appeal procedure) was joined to the case. The case gave way to a hearing 
involving a great number of scientific experts, as well as to the submission of 
an amicus curiae by the Office of the High Commissioner for Human Rights 
(ohchr), a rarity at the cas.24 On 30 April 2019, less than one year after the 
challenge was lodged, the cas issued its very lengthy (172 pages long) decision 
in the case.

The cas award rejected Caster Semenya’s challenge against the dsd 
Regulations. While the panel did conclude that ‘the dsd Regulations are 
prima facie discriminatory’, it also stressed that ‘it is common ground 
that a rule that imposes differential treatment on the basis of a particular 
protected characteristic is valid and lawful if it is a necessary, reasonable and 
proportionate means of attaining a legitimate objective’.25 The majority of 
the panel accepted that ‘androgen sensitive female athletes with 46 xy dsd 
enjoy a significant performance advantage over other female athletes without 

22	 R Ruiz, ‘Swiss City is “the Silicon Valley of Sports’’’ (The New York Times, 22 April 2016): 
<https://www.nytimes.com/2016/04/23/sports/olympics/switzerland-global-sports 
-capital-seeks-new-recruits.html>.

23	 On the intimate relationship between Swiss authorities and the organisations in charge 
of the transnational governance and regulation of sports, see A Duval, ‘Embedded Lex 
Sportiva: The Swiss Roots of Transnational Sports Law and Governance’, in The European 
Roots of the Lex Sportiva: How Europe Rules Global Sport, A Duval, A Krüger, and J Lindholm 
(eds), (Hart Publishing 2025) 17.

24	 cas 2018/o/5794 & 5798, Mokgadi Caster Semenya and Athletics South Africa v iaaf, 30 
April 2019, paras 26 and 28.

25	 Ibid para 548.
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such dsd, and that this advantage is attributable to their exposure to levels of 
circulating testosterone in the adult male range’.26 This led it to conclude that:

the iaaf has discharged its burden of establishing that regulations gov-
erning the ability of female athletes with 46xy dsd to participate in cer-
tain events are necessary to maintain fair competition in female athletics 
by ensuring that female athletes who do not enjoy the significant perfor-
mance advantage caused by exposure to levels of circulating testosterone 
in the adult male range do not have to compete against female athletes 
who do enjoy that performance advantage.27

On the reasonableness and proportionality of the dsd Regulations, the 
majority of the arbitrators stressed in particular that ‘requiring 46 xy dsd 
athletes to take oral contraceptives to lower testosterone in order to compete 
in the female category in Restricted Events at International Competitions is 
not, of itself, disproportionate’ and that:

the side effects that may be experienced by such athletes […] as a result 
of taking an oral contraceptive do not outweigh the need to give effect to 
the dsd Regulations in order to attain the legitimate objective of protect-
ing and facilitating fair competition in the female category.28

Ultimately, the majority concluded that ‘the iaaf has shown that the dsd 
Regulations are reasonable and proportionate on their face’, while at the same 
time highlighting ‘some grave concerns as to the future practical application 
of the dsd Regulations’.29 In its award, the cas Panel was quite dismissive of 
the intervention of the ohchr and refused to extensively consider arguments 
grounded in international and European human rights law,30 an omission 
which was strongly criticised by commentators.31 But before getting to the 

26	 Ibid para 575.
27	 Ibid para 580.
28	 Ibid para 599.
29	 Ibid para 620.
30	 Ibid paras 553–555.
31	 There is a considerable literature on the cas award. See, for example, M Krech, ‘The 

Misplaced Burdens of “Gender Equality” in Caster Semenya v iaaf: The Court of 
Arbitration for Sport Attempts Human Rights Adjudication’ (2019) International Sports 
Law Review 66; M Maisonneuve, ‘Note: Mokgadi Caster Semenya & Athletics South 
Africa v. iaaf (Award), cas Case Nos. 2018/o/5794 & 5798, 30 April 2019, and Mokgadi 
Caster Semenya v. iaaf Federal Supreme Court of Switzerland, 1st Civil Law Chamber, 
4A_248/2019, 29 July 2019’ (2019) Revue de l’arbitrage 941; J Cooper, ‘Testosterone: “The 
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ECtHR, Caster Semenya had to first make use of her right to challenge the 
award in a (hopeless) setting-aside proceeding before the fsc.

2.2.2	 Challenging the Award at the fsc: A Lost Cause
It is no mystery that the fsc interprets Article 190 (2) of the Swiss Private 
International Law Act,32 which sets out the condition in which an award can be 
set aside by the fsc, extremely restrictively. This liberal pro-arbitration stand 
has been transposed without nuances to challenges against cas awards,33 
despite the specificities of cas arbitration. It is thus characteristic that on 25 
August 2020 the fsc refused to grant Caster Semenya’s request to set aside the 
cas award.34 The very narrow conception of its reviewing role by the Swiss court 
dooms almost automatically any substantial challenge against a cas award.35 
In its Semenya judgment, the fsc specifically stressed that the jurisprudence 
of the ECtHR does not preclude its restrictive approach to its review of cas 
awards.36 This anticipated defense by the fsc, invoking at length ECtHR 
precedents, of the narrow scope of its supervision of cas awards would prove 
prescient, as we will see later. On substance, the fsc rejected the attempt by 
Caster Semenya to argue that the award was contrary with Swiss public policy. 
In particular, it stressed its longstanding view that the rights enshrined in the 
ECtHR, or the Swiss Constitution for that matter, could not be directly invoked 
in the framing of setting-aside proceedings of arbitral awards.37 Instead, they 
can only be taken into account in the interpretation of Swiss public policy.38 

Best Discriminating Factor”’ (2019) 4 Philosophies 36; L Holzer, ‘What Does it Mean to be a 
Woman in Sports? An Analysis of the Jurisprudence of the Court of Arbitration for Sport’ 
(2020) 20(3) Human Rights Law Review 387 Bas du formulaire; A Greenhow and K Weinert, 
‘Diversity, Equity and Inclusion (or Exclusion) in Sport: A Review of the Caster Semenya 
Case’ (2019) 7(2) Griffith Journal of Law and Human Dignity 248; S Chanda and K Saha, 
‘An Analytical Study of the Human Rights Concerns Before the cas with Reference to 
Caster Semenya’ (2022) 22 The International Sports Law Journal 314; J Cooper, ‘Protecting 
Human Rights in Sport: Is the Court of Arbitration for Sport up to the Task? A Review of 
the Decision in Semenya v iaaf’ (2023) 23 The International Sports Law Journal 151.

32	 Loi fédérale sur le droit international privé (ldip) du 18 décembre 1987 (État le 1er janvier 
2025).

33	 A Rigozzi, ‘Challenging Awards of the Court of Arbitration for Sport’ (2010) 1(1) Journal of 
International Dispute Settlement 217.

34	 fsc, 4a_248/2019 and 4a_398/2019, Mokgadi Caster Semenya v iaaf, 25 August 2020.
35	 In Viret’s words, it was a ‘defeat foretold’. See M Viret, ‘Chronicle of a Defeat Foretold: 

Dissecting the Swiss Federal Tribunal’s Semenya Decision’ (Asser International Sports Law 
Blog, 9 September 2020): <https://asser.nl/SportsLaw/Blog/post/chronicle-of-a-defeat 
-foretold-dissecting-the-swiss-federal-tribunal-s-semenya-decision-by-marjolaine-viret>.

36	 4a_248/2019 and 4a_398/2019 (n 34) para 5.2.6.
37	 Ibid para 9.2.
38	 Ibid.
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Turning specifically to Semenya’s claim that the award violates her right to 
non-discrimination, the fsc considered that it was far from obvious that the 
ban on discrimination by private parties was a part of the essential values that 
are at the foundation of every legal order and, therefore, part of Swiss public 
policy.39 Nonetheless, the fsc recognised the specificity of the sporting context 
(eg, the vertical relationship of power between the sgb s and athletes, who 
are subjected to the disciplinary power of the former) and decided to assess 
whether the award was condoning discrimination contrary to Swiss public 
policy. In doing so, it endorsed the reasoning of the cas regarding the necessity 
of the dsd Regulations.40 On their proportionality, however, the fsc provided 
a lengthier reasoning ultimately recognising the need to reconcile the interests 
of athletes with dsd with those of ‘normal’ female athletes.41 To support this 
conclusion, the Swiss judges stressed in particular that athletes with dsd do 
not have to undergo a medical treatment to reduce their testosterone levels 
unless they want to take part in an international competitions.42 Finally, the 
Swiss court also rejected Caster Semenya’s claim that the dsd Regulations 
violate her personality rights (a specific Swiss law concept)43 and her assertion 
that they were infringing on her dignity.44

Like the cas award, the judgment of the fsc was criticised for failing to 
properly balance the rights in question.45 Crucially, it also provided the main 
jurisdictional hook to hold Switzerland accountable before the ECtHR.

3	 Switzerland’s Responsibility to Supervise the cas: The Chamber’s 
Finding on Jurisdiction

Caster Semenya had one preliminary hurdle to clear before the ECtHR would 
deliver a verdict on the merits of her application: convincing the Court that the 
case fell under the jurisdiction of Switzerland. Unlike in the Mutu and Pechstein 
case,46 in the Semenya case the Swiss Government made a point of contesting 

39	 Ibid para 9.4.
40	 Ibid para 9.8.2.
41	 Ibid para 9.8.3.
42	 Ibid para 9.8.3.5.
43	 Ibid para. 10.
44	 Ibid para. 11.
45	 L Holzer, ‘The Decision of the Swiss Federal Supreme Court in the Caster Semenya 

Case: A Human Rights and Gender Analysis’ (Opinio Juris, 30 September 2020):  
<http://opiniojuris.org/2020/09/30/the-decision-of-the-swiss-federal-supreme-court-in 
-the-caster-semenya-case-a-human-rights-and-gender-analysis/>.

46	 Mutu and Pechstein (n 8) para 60.
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this jurisdictional link.47 It supported its position with a flurry of arguments, 
which deserve to be briefly outlined. First, it pointed out that the cas deals 
with transnational disputes, which in many instances have no direct link with 
Switzerland besides the seat of the arbitration.48 This limited connection 
with Switzerland was highlighted with regard to the parties involved – Caster 
Semenya being South African and the wa being an association registered 
in Monaco – and the law applied by the cas to review the validity of the 
contested regulations.49 Second, the Swiss Government emphasised the very 
limited power of review of the fsc when it is seized of challenges against cas 
awards.50 Accordingly, it denied the existence of any territorial link between 
the violations alleged and Switzerland, as the Swiss authorities ‘had had no 
influence over the activities of the parties in question, in particular, the iaaf’.51 
In addition, it emphasised that if Switzerland were deemed responsible for 
enforcing all the substantive safeguards of the Convention in such cases, it 
would be able to discharge its obligations only ‘by establishing a mechanism 
for a domestic court to re-examine fully the cas’s arbitral awards’.52 This, in 
turn, would ‘call into question the very concept of arbitration and the nature of 
the system in place in the sports domain’, which was introduced as due ‘to the 
international nature of the parties and events involved, domestic courts did 
not provide an appropriate forum for that context’.53 The Swiss authorities also 
suggested that such changes could ‘lead to the seat of the cas being relocated 
to a State not signatory to the Convention’, which would mean that ‘the persons 
concerned would also lose the benefit of the guarantees under Article 6 § 1 of 
the Convention, which are currently applied to proceedings before the cas’.54 
In sum, Switzerland deployed considerable argumentative energy to stop the 
case in its jurisdictional tracks.

This attempt to close the door to the ECtHR’s jurisdiction in cases involving 
the cas failed. Instead, the Chamber recalled that the fsc, even when it is 
reviewing international arbitral awards, has to apply international law as 
provided in Article 190 of the Swiss Federal Constitution.55 Furthermore, 
the judgment stressed that ‘once a person brings a civil action in the courts 
or tribunals of a State, there indisputably exists a “jurisdictional link” 

47	 Semenya (n 4) paras 81–89.
48	 Ibid para 81.
49	 Ibid para 82.
50	 Ibid para 84.
51	 Ibid para 85.
52	 Ibid para 86.
53	 Ibid para 86.
54	 Ibid para 87.
55	 Ibid para 103. Federal Constitution of the Swiss Federation [1999].
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between that person and the State, and that this is the case even if there is 
an extraterritorial aspect to the events which gave rise to the action’.56 In this 
regard, the Strasbourg Court refers to its Mutu and Pechstein judgment, in 
which it came to the conclusion that the fact that fsc ‘dismissed the appeals 
of both applicants in the present case, thereby giving the relevant awards force 
of law in the Swiss legal order’57 was sufficient to ground its jurisdiction ratione 
personae over Switzerland. Indeed, ‘the acquiescence or connivance of the 
authorities of a Contracting State in the acts of private individuals which violate 
the Convention rights of other individuals within its jurisdiction may engage 
the State’s responsibility under the Convention’.58 The fact that, unlike in Mutu 
and Pechstein, all the parties involved in the Semenya case had no connection 
with Switzerland does not affect this assessment.59 Furthermore, the Judges 
rejected the arguments of the Swiss Government related to the narrow control 
of the fsc in assessing the compatibility of the contested award with public 
policy. Instead, the judgment highlights that the Swiss court does interpret 
the concept of public policy as covering the prohibition of discrimination and 
respect for human dignity, as well as the right to freely practice a profession.60 
Hence, the ECtHR concludes that its jurisdiction to decide on an application 
linked to the same rights cannot be excluded on the basis of the limited scope 
of review of the fsc.61 The Court also distinguishes the case from situations 
involving international courts and international organisations, as the cas 
cannot be assimilated to either of those.62 Finally, and this is a fundamental 
argument advanced in support of the jurisdiction rationae persone of the 
ECtHR, the judgment stressed that ‘in the context of compulsory arbitration 
which deprived the applicant of the possibility of applying to the ordinary 
courts in her own country or elsewhere, the only remedy available to her was 
that before the cas, followed by an appeal to the Federal Supreme Court’.63 
While the Court acknowledges the advantages of a ‘centralised’ system in the 
context of sporting disputes, it also emphasised that ‘if the Court were to find 
that it did not have jurisdiction to examine this type of application, it would 
risk barring access to the Court for an entire category of individuals, that of 
professional female athletes’.64 Such an outcome ‘would not be in keeping 

56	 Semenya (n 4) para 104.
57	 Mutu and Pechstein (n 8) para 66; Semenya (n 4) para 105.
58	 Mutu and Pechstein (n 8) para 64; Semenya (n 4) para 105.
59	 Semenya (n 4) para 107.
60	 Ibid para 108.
61	 Ibid.
62	 Ibid paras 109–110.
63	 Ibid para 111.
64	 Ibid.
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with the spirit, object and purpose of the Convention’ and ‘would hardly be 
compatible with the idea of the Convention as a constitutional instrument of 
European public order’.65

In sum, the ECtHR amplified its original approach in the Mutu and Pechstein 
judgment, focusing on the key role played by the fsc in reviewing cas awards 
as a reasonable nexus with Switzerland to ground its jurisdiction. Notably, 
however, the Court decided to put more emphasis on the forced nature of cas 
arbitration to strengthen its justification of the necessity of its jurisdiction.66 
Its rejection of Switzerland’s arguments related to the limited scope of the 
control exercised by the fsc is also important. Indeed, there is nothing natural 
in the restrictive approach to the control of international awards adopted 
by Switzerland; it is the result of conscious policy decisions by the Swiss 
authorities, as well as of the interpretative choices of the fsc. In this regard, if 
the arguments raised by Switzerland were to be accepted, any signatory of the 
echr would be in a position to curtail the reach of the Convention simply by 
allowing private parties to set-up dispute resolution systems which are subjected 
to no (or extremely limited) supervision by national courts. In other words, the 
effectiveness of the protection afforded by the Convention would be entirely 
subjected to the readiness of signatory states to renounce any supervision of 
the actions of an arbitral tribunal, while providing through their private law 
for the transnational validity and authority of its awards, resulting in essence 
in the emergence of echr-free zones. Finally, while it is certainly important to 
point out that subjecting the transnational regulation of sports to the primary 
supervision of the ECtHR could appear Eurocentric and parochial,67 it remains 
much less so than leaving this supervision exclusively in the hands of the fsc. 
In the absence of a global human rights court, which would be in the position 
to review from a universal standpoint the human rights compatibility of cas 
awards, regional human rights courts are still much better placed than the 
fsc to engage in such a review. In any event, international sgb s, which can 
hardly be considered as democratically legitimised,68 must be checked when 

65	 Ibid.
66	 In line with the need for a heightened constitutional control over the cas stemming from 

its post-consensual foundations, see Duval (n 9).
67	 An argument at the centre of Semenya (n 4) Joint Dissenting Opinion of Judges Grozev, 

Roosma, and Ktistakis: ‘By accepting that the Court has full jurisdiction, beyond the 
basic fair-trial guarantees under Article 6, and by including in its jurisdiction also the 
prohibition of discrimination under Article 14 in conjunction with Article 8, the majority 
has dramatically expanded the reach of this Court to cover the whole world of sports.’

68	 On the legitimacy deficit of international sgb s, see L Freeburn, Regulating International 
Sport: Power, Authority and Legitimacy (Brill 2018).

Semenya v Switzerland

European Convention on Human Rights Law Review 6 (2025) 238–267



250

they exercise power and govern international athletes and other stakeholders 
affected by their decisions. It is as well illusory to imagine, like the dissenting 
Judges did,69 that an athlete like Ms Semenya could effectively challenge cas 
awards in national courts throughout the world. Claudia Pechstein, who tried 
to do so only in only one country, Germany, went bankrupt before reaching 
the end of a judicial journey which is still ongoing 10 years after as the case 
remain pending before the German courts.70 In a sector in which a professional 
career is normally much shorter than the exceptional longevity of Claudia 
Pechstein, only very few professional athletes will have the financial resources 
to engage in multiple parallel processes in national courts to challenge a cas 
award while being precluded from earning a living. Furthermore, this view 
ignores entirely the existing scholarship showing the many difficulties faced 
by national authorities when they try to rein or oppose international sgb s.71 
The need to bypass this asymmetry between transnational sgb s and national 
democratic authorities is key to the relevance of EU law as a potent check on 
the transnational governance of sport.72 In sum, the decision of the Chamber 
to accept its jurisdiction is not only sound legally, as there is a clear nexus 
between the case and Switzerland through the fsc’s general recognition of the 
cas as a legitimate arbitral tribunal and its role in reviewing the challenge of 
Caster Semenya against the cas award, but it is also sound judicial politics in 
light of the practical challenges faced by right-holders when confronted with 
the transnational power of international sgb s.

69	 Semenya (n 4) Joint Dissenting Opinion of Judges Grozev, Roosma, and Ktistakis: ‘As the 
Renée Richards case (see paragraphs 72–74 of the judgment) indicates, it might well be 
possible that national courts in countries on whose territory competitive athletic events 
are organised would agree to hear discrimination complaints with respect to those events. 
And they would certainly have a lot more legitimacy to review such complaints, enforcing 
their own laws on their own territory, than the Swiss courts enforcing Swiss “public policy” 
on the whole world’.

70	 ‘Pleite zwingt Pechstein zu dramatischem Hilferuf’ (Die Welt, 1 July 2015): <https://www 
.welt.de/sport/article143390802/Pleite-zwingt-Pechstein-zu-dramatischem-Hilferuf.html>.

71	 HE Meier and B Garcia, ‘Protecting Private Transnational Authority Against Public 
Intervention: fifa’s Power Over National Governments’ (2015) 93 (4) Public Administration 
890.

72	 As identified by E Benvenisti, The Law of Global Governance (Brill 2014) 227: ‘The global 
sports industry obtains similar immunity by insisting on the private character of the 
sporting events, and threatens to exclude athletes from countries that insist on regulating 
sport activities. In both cases, the European courts have proven quite successful in offering 
resistance and indirectly imposing regulation on the global actors.’
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4	 The Chamber’s Assessment of Switzerland’s Compliance With its 
Positive Obligations Under the Convention: The Five Failures of the 
cas and the fsc

The ECtHR turned then to the substantive assessment of the compliance 
of Switzerland with the Convention, focusing on Switzerland’s fulfilment 
of its positive obligations to comply with Article 8 and 14 echr. The Court 
accepts that the dsd Regulations discriminated against Semenya on the basis 
of her sex and sexual characteristics, both falling within the ambit of Article 
14 echr,73 noting as well that the cas and the fsc tacitly accepted that the 
position of Semenya and of other female athletes were equivalent.74 Hence, 
the Strasbourg Judges found that Semenya’s ineligibility from competitions 
on the basis of the iaaf Regulations amounted to a difference in treatment 
in relation to other female athletes.75 Yet, as the dsd Regulations were 
drafted and adopted by wa, an association under the law of Monaco, they 
do not constitute a state measure. Thus, the Court had to determine whether 
Switzerland complied with its positive obligations with regard to Article 8 and 
14 echr.76 The key question in this regard was whether Caster Semenya ‘had 
sufficient institutional and procedural safeguards available to her, in the form 
of a system of courts to which she could submit her complaints, in particular 
her complaint under Article 14, and whether those courts had delivered 
reasoned decisions which took account of the Court’s case-law’.77 This focus 
on the quality of the procedural safeguards available is typical of the ECtHR’s 
involvement in private law disputes.78

Interestingly, the Court felt the need to stress that its assessment would take 
into account the ‘specificity’ of Semenya’s situation and, in particular, the fact 
that in order to participate in international athletics competitions she had no 
choice but to sign a cas arbitration clause.79 In other word, her ‘only option 
under the international sports arbitration rules was therefore to apply to the 
cas, and then to appeal to the Federal Supreme Court’.80 It shows the Judges’ 
sensitivity to the particular governance set-up ruling international sport 

73	 Semenya (n 4) para 158.
74	 Ibid para 161.
75	 Ibid para 162.
76	 Ibid para 163.
77	 Ibid para 166.
78	 J Zglinski, ‘Doing Too Little or Too Much? Private Law Before the European Court of 

Human Rights’ (2018) 37 Yearbook of European Law 98.
79	 Semenya (n 4) para 167.
80	 Ibid.
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and their awareness of the need to subject it to scrutiny. The judgment also 
underlines that the ECtHR has repeatedly considered that ‘differences based 
exclusively on sex require “very weighty reasons”, “particularly serious reasons” 
or, as it is sometimes said, “particularly weighty and convincing reasons” by 
way of justification’.81 It extends these considerations to situations in which ‘a 
difference in treatment is based on the sex characteristics of an individual or 
his or her status as an intersex person’.82

The substantial assessment unfolds through five points of critique, which 
taken together lead the Chamber to the conclusion that Switzerland failed to 
comply with its positive obligations under the Convention.

4.1	 The Overly Limited Scope of Review of the cas and the fsc
The ECtHR’s assessment begins with a discussion of the scope of the cas’s 
review of the dsd Regulations and of the fsc’s control of the cas award. First, 
it highlights that, while the cas considered relatively similar criteria to those 
applied by the Court under Article 14 echr, ‘it did not refer at all in its analysis 
either to that provision or to any case-law of the Court which might have 
been of relevance’.83 Turning to the fsc’s decision, the Judges single out its 
‘very limited power of review’84 over cas awards. In this regard, the judgment 
distinguishes the Semenya case from the prior Platini and Bakker decisions 
in which the Court expressed its satisfaction with the reasoning of the fsc.85 
The ECtHR considers that these decisions concerned cases which ‘differed 
substantially’ from the Semenya case, and which ‘were bound to fail from the 
outset on formal grounds, owing, in particular, to non-exhaustion of domestic 
remedies’.86 Importantly, the judgment affirms that:

while the Federal Supreme Court’s very limited power of review might 
be justifiable in the area of commercial arbitration, in which companies 
that are generally on an equal footing voluntarily agree to having their 
disputes settled by such means, it may be more problematic in the area 
of sports arbitration, in which individuals find themselves in opposition 
to often very powerful sports organisation.87

81	 Ibid para 169.
82	 Ibid.
83	 Ibid para 174.
84	 Ibid para 175.
85	 Ibid para 176.
86	 Ibid.
87	 Ibid para 177.
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The unequal nature of the governance relationship between athletes and sgb s, 
recognised by the fsc itself in its Semenya decision, differs fundamentally from 
the standard horizontal contractual relationships underlying international 
commercial arbitration. In conclusion, the Strasbourg Judges saw ‘no reason 
why professional athletes should be afforded a lesser legal protection than that 
afforded to people practising a more conventional profession’.88

This finding has potentially wide-ranging implications for transnational 
sports governance, as it implies, on the one hand, that the cas should apply 
fully the echr and the ECtHR’s jurisprudence (as a national court should) 
when reviewing the legality of regulations and decisions of sgb s, and, on the 
other hand, that the fsc should review cas awards more strictly than it reviews 
awards stemming from international commercial/investment arbitration. 
Indeed, the vertical relationship between the sgb s and athletes identified 
by the ECtHR is crucially disconnected from the specific facts of the case at 
hand and extends to all the situations in which an athlete (or any other sports’ 
stakeholder) is forced to challenge the sgb s’ regulations or decisions before 
the cas (and ultimately the award before the fsc). If the Grand Chamber 
endorses this view, the fsc and the cas will operate under a much stricter 
obligation to exercise a thorough human rights review based on the echr and 
engaging with the jurisprudence of the ECtHR.

4.2	 The Lack of Consideration for the Scientific Uncertainties Regarding 
the Justifications of the dsd Regulations

While the first leg of the ECtHR’s critique of the cas and the fsc is structural 
and not limited to the Semenya case, its second pillar is exclusively focused 
on the dsd Regulations and their scientific grounding. More precisely, the 
judgment notes that the cas itself had identified three areas in which it 
had serious preoccupations regarding the dsd Regulations.89 First, the cas 
acknowledged the significant secondary effects of the hormonal treatment 
required by the dsd Regulations to regain eligibility. Second, the cas noted 
that an athlete who rigorously followed the hormonal treatment prescribed 
might still be unable to satisfy the conditions set by the dsd Regulations. 
And, third, the cas considered that ‘the evidence that 46 xy dsd athletes had 
any actual significant athletic advantage in the 1,500 m and 1 mile races was 
“sparse”’.90 The ECtHR noted that despite all these serious preoccupations, and 
unlike its prior decision in the Dutee Chand case,91 the cas did not halt the 

88	 Ibid para 178.
89	 Ibid para 181.
90	 Ibid.
91	 cas 2014/a/3759 (n 14).
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application of the Regulations.92 Moreover, the ECtHR’s ruling also considered 
that the fsc did not sufficiently address the doubts expressed by the cas, in 
spite of the recent publication of human rights reports by the ohchr and 
the Parliamentary Assembly of the Council of Europe pointing at serious 
preoccupations linked to the discrimination suffered by female athletes 
on the basis of similar regulations as the one under scrutiny.93 Hence, the 
Court concludes that both the cas and the fsc failed to conduct an in-depth 
assessment, guided by the Convention, of ‘the grounds relied on in support of 
an objective and reasonable justification for the dsd Regulations’.94

This critique is more case-specific than the one connected to the scope 
of the review exercised by the cas and the fsc. It is diving into the concrete 
analysis of the justification of the dsd Regulations and pointing at what the 
ECtHR considers as a failure to properly assess them. The judgment implies 
that the three problematic points identified by the cas are sufficiently serious 
to prima facie warrant a suspension of the dsd Regulations. Therefore, 
the decision to do otherwise would have deserved a much more extensive 
explanation (and supporting scientific evidence) as the ones provided by the 
cas and the fsc. The judgment does not exclude the possibility that such an 
explanation could be marshalled, but it is clearly expecting one. Hence, to 
comply with this ruling in future cases involving the dsd Regulations, the cas 
and the fsc will have to weigh in more comprehensively on these three issues 
and to explain why they do not threaten the legality of the dsd Regulations. 
Beyond the narrow context of this case, these holdings indicate as well that 
the ECtHR expects the cas and the fsc to provide coherent and empirically 
supported justifications when they allow the sgb s’ regulation or decision to 
stand despite their acknowledged adverse effects on the rights enshrined in the 
Convention.95 This includes an expectation that the cas and the fsc carefully 
consider evidence and expert reports put forward by reputable international 
organisations, such as the ohchr or the Council of Europe.

92	 Semenya (n 4) para 182.
93	 Ibid para 183.
94	 Ibid para 184.
95	 M Krech, ‘Who is Responsible for Ensuring Human Rights in Global Sport?: Takeaways 

From the ECtHR’s Judgment in Semenya v. Switzerland’ (Völkerrechtsblog, 4 August 2023): 
<https://voelkerrechtsblog.org/who-is-responsible-for-ensuring-human-rights-in-global 
-sport/>: ‘One thing that is substantively required, following the decision of the ECtHR, is 
in-depth engagement with the views of relevant experts – in gender and sport, medical 
ethics, human rights, and the intersection of these topics’.
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4.3	 The Failure to Properly Balance the Respective Interests of the Parties 
When Taking into Account the Side-Effects of the Required Medical 
Treatment

Building on its previous determination of the weaknesses of the justifications 
supporting the adoption of the dsd Regulations, the ECtHR turns to criticising 
the fsc’s failure to properly balance the interests at play in the case. It points 
out that the fsc ‘did not carry out a thorough and sufficient examination of 
the complaint of discriminatory treatment, or an appropriate and adequate 
weighing-up of all the interests at stake’.96 More precisely, the Swiss court 
should have:

weighed up the interests relied on by World Athletics, in particular that 
of fair competition, against those relied on by the applicant, in particu-
lar those related to her dignity and reputation, her bodily integrity, her 
private sphere, including sex characteristics, and her right to practise her 
profession.97

In this regard, the judgment is skeptical of the claim that ‘the dsd Regulations 
afforded the applicant a real “choice”, pointing out that female 46 xy dsd 
athletes were not under an obligation to take oral contraceptives, since they 
could choose not to submit to this “treatment”’.98 Instead, the Court holds that 
Semenya had no real choice:

either she took the medication, which was likely to cause her physical 
and mental harm, in order to decrease her testosterone level and to be 
able to practise her profession, or she refused to take it, with the result 
that she would have to renounce her right to compete in events of her 
choosing, and therefore to practise her profession.99

In order to comply with the Convention, the fsc would have needed to grapple 
with this precise dilemma faced by Caster Semenya.

Moreover, the ECtHR specifically targets the fsc’s assessment of the side 
effects of the medical treatment required by the dsd Regulations. It explicitly 
dismisses the fsc’s endorsement of the cas’s conclusion that the effects ‘were 
no different from those experienced by the thousands, if not millions of other 

96	 Semenya (n 4) para 185.
97	 Ibid para 186.
98	 Ibid para 187.
99	 Ibid.

Semenya v Switzerland

European Convention on Human Rights Law Review 6 (2025) 238–267



256

women with xx chromosomes who took oral contraceptives’.100 The Judges 
considered that this argument fails to account for the fact that many women 
do not take oral contraceptives in order to avoid exactly these side-effects, 
and ignores that they could have an even greater impact on the body and 
physical and mental well-being of a high-level female athlete.101 The need for 
a much more detailed assessment of these secondary effects was, furthermore, 
warranted as imposing a medical treatment with potentially significant side 
effects is not compatible with the international standards of medical ethics, 
as substantiated by two amicus curiae briefs.102 In sum, the fsc ‘should have 
carried out a more thorough examination, in particular with regard to the 
argument concerning the side-effects of the medication’.103

This part of the ruling primarily targets the fsc’s balancing between the 
interests of Semenya and those defended by the wa. It directly challenges 
the Swiss court’s assessment of the relevance of the side-effects linked to the 
medical treatment recommended by the dsd Regulations to athletes wishing to 
regain eligibility. The ECtHR is of the view that these side-effects are significant 
and would need more careful consideration than was given by the cas and 
the fsc. While this conclusion does not entirely preclude such balancing 
from resulting in a decision favorable to the dsd Regulations, it does seem to 
indicate that the Chamber expects the assessment to be extremely thorough 
considering the extent of the side-effects imposed on (and not consented to 
by) Caster Semenya and other dsd athletes. Hence, it appears that the ECtHR 
paves the way for a future challenge against the dsd Regulations and demands 
that the cas and the fsc put forward much more substantial and convincing 
reasons to justify that the potential side-effects which Caster Semenya and 
others would have to endure are proportionate to the interests pursued by wa.

4.4	 The fsc’s Dismissal of the Horizontal Application of the echr to 
Private Parties

The fourth aspect considered by the ECtHR is directed exclusively at the 
fsc’s Semenya decision and concerns the horizontal application of Article 14 
of the Convention.104 In its decision, the fsc had recalled that under the 
Swiss Constitution, the prohibition of discrimination is directed exclusively 
to the state and does not have horizontal effects between private parties.105 

100	 Ibid para 188.
101	 Ibid.
102	 Ibid para 189.
103	 Ibid para 190.
104	 Ibid paras 191–195.
105	 Ibid para 191.
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Contrariwise, the ECtHR is adamant that based on its jurisprudence, signatory 
states have to take the necessary measures to protect individuals under their 
jurisdiction from discriminatory treatment even when inflicted by private 
parties.106 Indeed, national courts must provide a ‘real and effective protection 
against discrimination committed by private individuals’.107 In Caster Semenya’s 
case, the ECtHR finds that the fsc failed to consider that discrimination by 
private parties would fall under Article 190(2) pila and did not subject the 
dsd Regulations to a conformity assessment with the Swiss Constitution or the 
Convention as requested by the claimant.108 The latter point seems to slightly 
misrepresent the decision of the fsc, as the Swiss court did go on to assess the 
compatibility of the dsd Regulations with the prohibition of discrimination 
in spite of its skepticism on its horizontal applicability.109 Nevertheless, the 
ECtHR concludes that the fsc failed to satisfy the requirements regarding the 
horizontal application of the prohibition of discrimination enshrined in its 
case law.110

This part of the decision reaffirms the horizontal effect of the prohibition 
of discrimination enshrined in the Convention. While the judgment does not 
explicitly extend this horizontal effect to other rights protected under the 
Convention, it is certainly possible that the ECtHR would do so if relevant in 
another case. If endorsed by the Grand Chamber, these holdings will force 
the cas to fully recognise the horizontal applicability of the echr, and 
particularly Article 14, to the private regulations and decisions of the sgb s. 
Similarly, the fsc will have to assess whether the sgb s’ private regulations and 
the cas awards endorsing them complied with Article 14 echr. Ultimately, 
this ought to put an end to the debates on the applicability of the substantive 
rights enshrined in the echr in the framework of cas proceedings.111 Indeed, 
the duty of Switzerland, in the guise of the fsc, to ensure the respect of the 
Convention by private parties should be sufficient to incentivise the cas 
panels to take a thorough look at this compatibility when doubts are raised 
by the parties. If not, cas arbitrators would likely face the risk of seeing their 
awards more regularly set aside by the fsc.

106	 Ibid para 192.
107	 Ibid para 194.
108	 Ibid.
109	 See the discussion of the fsc’s judgment in section 2.
110	 Semenya (n 4) para 195.
111	 On the applicability of the echr before the cas, see A Duval, ‘Lost in Translation? The 

European Convention on Human Rights at the Court of Arbitration for Sport’ (2021) 
22(2) The International Sports Law Journal 132.
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4.5	 The Inappropriate Comparison With Transgender Athletes
Finally, the Court turns back to the specific context of the dsd Regulations and 
focuses on Switzerland’s attempt to compare the situation of Caster Semenya 
with the one of transgender athletes.112 The judgment notes that the wa applied 
analogous regulations to both athletes with dsd and transgender athletes.113 
Yet, it stresses that putting Semenya and transgender athletes on an equal 
footing is not warranted.114 In particular, because in the case of transgender 
athletes their sporting advantage is caused by ‘the inequality inherent in their 
having been born male’.115 The Court believes that the fsc should have, even in 
the framework of its limited scope of review, raised the lack of differentiation 
between the two in the original dsd Regulations.116 While this part of the 
assessment is relatively short, it does indicate that the Chamber seems to draw 
a fundamental distinction between transgender and intersex athletes, which 
will be relevant in the future for the assessment of dsd the decisions and 
regulations of sgb s affecting transgender athletes.

4.6	 Conclusion
Cumulatively, these five failures of the cas and the fsc led the Court to the 
conclusion that Switzerland did not comply with its positive obligations under 
Article 14 read in conjunction with Article 8 echr. For the same reasons, the 
Court concludes that Caster Semenya’s right to an effective remedy under 
Article 13 echr had been violated, as the cas and the fsc ‘did not respond in 
an effective manner to the applicant’s substantiated and credible complaints 
of, inter alia, discrimination’.117 As the Court considered that its assessment 
under Article 13 and 14 echr overlaps with the question of the compatibility 
of the fsc’s limited review with Article 6 echr, it refused to consider the 
matter separately.118 Notably, the Chamber also rejected Caster Semenya’s 
claim that the dsd Regulations are contrary to Article 3 echr because of 
their stigmatising and humiliating effects, which she argued amounted to a 
breach of her dignity.119 The Court refused to entertain this argument for three 
reasons. First, unlike other athletes, Caster Semenya was not subjected to 
any medical examinations or treatments in the framework of the procedure 

112	 Semenya (n 4) paras 197–199.
113	 Ibid para 197.
114	 Ibid para 198.
115	 Ibid.
116	 Ibid para 199.
117	 Ibid para 239.
118	 Ibid paras 241–244.
119	 Ibid para 206.
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related to the dsd Regulations.120 Second, the dilemma posed by the need to 
choose between submitting herself to a medical treatment and renouncing to 
exercise her profession was already taken into account in the evaluation of 
the application of Article 14 and 8 echr.121 And third, the humiliating and 
stigmatising effects of the dsd Regulations did not reach the necessary severity 
threshold to constitute a violation of her dignity, honour and reputation.122 This 
is a consequential conclusion as a different assessment would have targeted 
directly the compatibility of the dsd Regulations with the echr and not 
only of the process of review before the cas and the fsc.123 It is not excluded 
that in future cases involving different factual constellations the Court would 
reconsider these conclusions.

5	 The Multilevel Implications of the Judgment: From Caster Semenya 
to Transnational Private Governance

The judgment has been referred successfully by Switzerland to the Grand 
Chamber of the ECtHR and is, therefore, not definitive.124 If it were to 
be confirmed as is by the Grand Chamber, it would have implications at 
several levels.

5.1	 A Much-Delayed Judicial Victory for Caster Semenya
First, a confirmation of the Chamber’s ruling would undeniably constitute 
a vindication for Caster Semenya’s staunch resistance against the dsd 
Regulations and a recognition that she was unlawfully deprived of the 
opportunity to exercise her profession since 2018. Yet, as highlighted by wa’s 
reaction to the judgment,125 it would not necessarily entail that she would 
be allowed back on the track. Indeed, while the Judges strongly criticised 
the review exercised by the cas and the fsc, they did not definitively state 
that the dsd Regulations are contrary to the Convention. In fact, by refusing 
to find that the dsd regulations violate Article 3 echr, the Chamber clearly 

120	 Ibid para 215.
121	 Ibid.
122	 Ibid para 216.
123	 See Semenya (n 4) Partly Concurring, Partly Dissenting Opinion of Judge Serghides.
124	 ECtHR, ‘Grand Chamber Panel’s Decisions’ (6 November 2023) ecr 302 (2023):  

<https://hudoc.echr.coe.int/eng-press?i=003-7791665-10803581>.
125	 World Athletics, ‘World Athletics Responds to European Court of Human 

Rights Decision’ (11 July 2023): <https://worldathletics.org/news/press-releases 
/response-european-court-human-rights-decision-2023>.
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opted against reaching such as conclusion. In other words, even if the Grand 
Chamber endorses the Chamber’s reasoning, the wa could very well continue 
to claim that the dsd Regulations are compatible with the echr and force 
Caster Semenya (or more likely another dsd athlete) to challenge again their 
validity before the cas and the fsc if she wishes to participate in its female 
competitions. It is not excluded that the cas, or the fsc for that matter, would 
issue provisional measures allowing her to compete but, in any case, she would 
face the risk of another draining legal battle to ascertain her right. Considering 
her age, having turned 33 in January 2024, it is very unlikely that we’ll get to see 
her competing in international athletics meetings ever again. More generally, 
the fate of Caster Semenya is illustrative of the considerable hurdles faced 
by athletes when they decide to challenge the decisions and regulations of 
international sgb s. Even if they prevail at the end of the process, before the 
ECtHR (for Caster Semenya) or the German Constitutional Court (for Claudia 
Pechstein), ultimately the decision does not allow them to recover their 
missed opportunities to compete at the highest level in competitions such 
as the Olympics, which are crucial in cementing an athlete’s reputation and 
recognition. In a (very) short professional career, time is of the essence. It is 
another reason why the rigour and the fairness of the proceedings before the 
cas are so important. Whatever the outcome before the Grand Chamber, for 
Caster Semenya it will come too late to revive her career. If she prevails, she will 
have the satisfaction of being remembered not only for having been expelled 
from the sport she loves, but also for having forced the sgb s to consider more 
seriously the human rights impacts of their regulations and decisions. It is not 
a trivial legacy, but it comes at the expense of a lot of time, energy, money, and 
a career.

5.2	 The Future of the dsd Regulations and the Participation of 
Transgender Athletes in International Sporting Competitions

The decision of the Grand Chamber will also have a fundamental impact 
on the regulation of the participation of athletes with dsd and transgender 
athletes. If the Grand Chamber follows the judgment of the Chamber, it seems 
difficult for the cas and the fsc to conclude that the dsd Regulations are 
compatible with Article 14 and Article 8 echr.126 Indeed, the judgment, while 
being focused on the procedural quality of the review exercised by the cas 
and the fsc, does outline a few critical considerations linked to the substance 
of the dsd Regulations. In particular, the three problematic aspects identified 

126	 For a similar conclusion, see Krech (n 95).
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by the Judges – the secondary effects of hormonal treatment required by the 
dsd Regulations to regain eligibility, the uncertain capacity of the treatment 
to achieve its objective in enabling athletes to satisfy the conditions set by the 
dsd Regulations, and the limited evidence available of a concrete sporting 
advantage of dsd athletes – might prove insurmountable roadblocks on 
the path to concluding that the dsd Regulations (and similar regulations 
introduced by other sgb s) are proportionate. Similarly, the judgment seems to 
indicate that the Court considers that the overriding of the interests of athletes 
with dsd by the interests of wa (and purportedly indirectly the interests of 
female athletes without dsd) in organising fair competitions must meet a 
high threshold of justification to be accepted. One can legitimately wonder 
whether the considerations of the Court regarding the dilemma faced by Caster 
Semenya do not entirely preclude the proportionality of the dsd Regulations. 
Thus, the dissenting Judges considered that the ECtHR overreached by 
encroaching on the substance of the proportionality analysis conducted by 
the cas and the fsc.127 Yet, insofar as the Chamber touched upon substantial 
issues, it is because it identified fundamental weaknesses in the quality of the 
legal reasoning of both the cas and the fsc. In cases involving private actors 
(especially private regulators), it is essential that the proportionality review of 
the courts holding them accountable reaches a minimum level of coherence 
and rationality. Otherwise, private parties could freely violate the echr if the 
courts with the competence to control them engaged in a sham proportionality 
analysis. In other words, the procedural requirements that must be met by 
states to discharge their positive obligations under the echr can hardly be 
entirely detached from substantial considerations.

Finally, the judgment also entrenches a fundamental distinction between 
dsd athletes and transgender athletes. If it were confirmed on this point, it 
would likely preclude a range of regulations aimed at restricting the eligibility 
of dsd athletes, while allowing for a different treatment of transgender athletes. 
Consequently, it could serve as an authority to justify the application of a 
different proportionality analysis in the context of transgender athletes. Yet, 
this is not to say that restrictions to the participation of transgender athletes in 
female competitions would in any event be compatible with the echr, rather 
they would be subjected to a different assessment, which would apply different 
criteria and one cannot, therefore, extrapolate from the incompatibility of the 
dsd Regulations with the echr to conclude that the same would be true for 
regulations affecting transgender athletes.

127	 See Semenya (n 4) Joint Dissenting Opinion of Judges Grozev, Roosma, and Ktistakis.
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5.3	 Anchoring Human Rights in Transnational Sports Governance
The language of human rights is increasingly present in transnational sports 
governance, as some of the most prominent international sgb s have started 
to introduce human rights commitments in their statutes and in their bidding 
requirements,128 as well as publish human rights policies.129 An endorsement 
of the Chamber judgment by the Grand Chamber would certainly reinforce 
this trend and reject the view, expressed by wa in its press releases, that ‘it 
is not subject to human rights instruments such as the Universal Declaration 
of Human Rights or the European Convention on Human Rights’.130 The 
judgment would also have direct consequences for the cas, as it would force 
cas Panels to seriously engage with the parties’ arguments based on the echr, 
as well as the ECtHR jurisprudence related to them.131 This could profoundly 
affect the argumentative patterns and professional composition of a judicial 
institution currently largely dominated by private lawyers specialised in 
private law and/or private international law. Accordingly, the cas would 
have to recruit human rights experts in its Secretariat, as well as on its closed 
list of arbitrators.132 In turn, the fsc, which has until now staunchly refused 

128	 See D Heerdt, ‘Tapping the Potential of Human Rights Provisions in Mega-Sporting 
Events’ Bidding and Hosting Agreements’ (2018) 17(2) The International Sports Law 
Journal 170.

129	 International Olympic Committee, ‘ioc Strategic Framework on Human Rights’ 
(September 2022): <https://stillmed.olympics.com/media/Documents/Beyond-the 
-Games/Human-Rights/IOC-Strategic-Framework-on-Human-Rights.pdf>; fifa, ‘fifa’s 
Human Rights Policy’ (May 2017): <https://digitalhub.fifa.com/m/1a876c66a3f0498d 
/original/kr05dqyhwr1uhqy2lh6r-pdf.pdf>.

130	 World Athletics, ‘iaaf Publishes Briefing Notes and Q&A on Female Eligibility 
Regulations’: <https://worldathletics.org/news/press-release/questions-answers-iaaf 
-female-eligibility-reg>. However, on 8 December 2023, wa adopted a Human Rights Policy 
in which it ‘committed to respecting all internationally proclaimed human rights’ and 
to ‘take all appropriate measures to ensure it is not complicit in human rights abuses’. 
See World Athletics, ‘Human Rights Policy’ (2024): <https://worldathletics.org/download 
/download?filename=10e13f5d-ff60-4066-b5d2-022310d3ee13.pdf&urlslug=World%20
Athletics%20Human%20Rights%20Policy#:~:text=World%20Athletics%20is%20
committed%20to,complicit%20in%20human%20rights%20abuses>.

131	 Rigozzi already pointed out after the Platini v Switzerland 526/18 (ECtHR, dec, 11 
February 2020) decision of the ECtHR that the cas and the fsc would be well-advised 
to engage in a much more thorough proportionality analysis. See A Rigozzi, ‘Sports 
Arbitration and the European Convention of Human Rights – Pechstein and Beyond’, in 
New Developments in International Commercial Arbitration 2020, C Müller, S Besson, and 
A Rigozzi (eds), (Stämpfli Editions 2020) 77, 122.

132	 The cas claims to already have a number of ‘cas arbitrators with specific expertise in 
human rights’. See cas, ‘Sport and Human Rights: Overview from a cas Perspective’ 
(28 November 2023): <https://www.tas-cas.org/fileadmin/user_upload/CAS_Human 
_Rights_in_Sport__November_2023_.pdf> 29–30.
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to consider a violation of the echr as a valid ground for the annulment of 
cas awards, would have to allow parties to challenge the awards on the basis 
of their incompatibility with the echr.133 The Court recognises that cas is 
special due to its mandatory jurisdiction imposed by the sgb s and, therefore, 
needs to be subjected to a heightened supervision by the fsc. While the Swiss 
court has used its interpretative power to give some limited effects to the echr 
in the framework of its review,134 it would likely need to go beyond and engage 
much more thoroughly with the case law of the ECtHR. In turn, the increasing 
scrutiny exercised by the cas and the fsc on human rights grounds should 
lead to an increasing consideration of human rights inside the sgb s, which 
will affect both the composition of their legal teams and their rulemaking. 
Thus, the sgb s will have to anticipate a proportionality test à la ECtHR and 
consider the jurisprudence of the Strasbourg Court when adopting regulations 
which could affect the rights enshrined in the echr.135

Such a human rights turn would have considerable discursive effects 
throughout the transnational sports law regime. Yet, it must also be 
acknowledged that it is unclear whether paying increasingly lip service to 
human rights would lead to a more rigorous control of the sgb s by the cas 
(and of the cas by the fsc). Until now, when the cas has engaged and cited 
the echr and the ECtHR’s jurisprudence, it has done so almost systematically 
in favorem of the sgb s.136 Thus, to be meaningful in practice, an embrace of 
the language of human rights would need to be complemented with a greater 
institutional independence of the cas from the Olympic Movement. While in 
its Pechstein judgment the ECtHR deemed the cas sufficiently independent 
to comply with the requirements of Article 6 echr, its reasoning on this 

133	 Krech (n 95): ‘The upshot of this finding by the Court, as Judge Pavli suggests in his 
concurring opinion (para. 13), is that the sfc must interpret the notion of public policy 
more broadly to include the human rights guarantees enshrined in the echr. Whether 
by considering such underlying principles or the provisions themselves, the sfc will 
have to reverse its restrictive precedent in the context of appeals of cas decisions, to 
allow for the full consideration of human rights claims in accordance with the case law 
of the ECtHR.’

134	 Rigozzi (n 131) 127: ‘[…]the Swiss Federal Tribunal has consistently held that the principles 
underpinning the relevant provisions of the echr or of the Swiss Constitution can be 
taken into account to crystallise the concept of public policy under Article 190(2)(e) 
pila.’

135	 For a similar proposal, see M Viret, M Saug, and F Botrè, ‘Creating Equality Through 
Differentiation in Doping Control’ (2023) 23(2) The International Sports Law Journal 293.

136	 See Duval (n 111).
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point was rather terse and strongly contested.137 It was indeed a ‘dodged 
bullet’, which should have led the cas and the sgb s to adopt ‘the changes 
that are necessary to ensure that the athletes who are forced to accept cas 
arbitration can trust its fairness’.138 Yet, not much has changed since then. 
Recent studies have shown time and again the fundamental institutional 
flaws that plague the cas, from the lack of diversity of its arbitrators to the 
strong control exercised collectively by the sgb s over the Institution.139 In 
sum, there is a serious risk that the cas will talk human rights but not walk 
the talk, in the sense that it will not leverage human rights as a potent check 
on the decision making of the sgb s. Hence, the Semenya judgment on its 
own might be a necessary but insufficient condition to lead to a ‘human 
rights breakthrough’140 in transnational sports governance.

5.4	 The Rise of Transnational Private Governance and the Role of 
the echr

Finally, international sport is a very specific social activity in which private 
actors play a central governance role and exercise political power over athletes 
and even states. Yet, the future Semenya ruling will also be relevant beyond 
sports, as it will affect the responsibility of states when they are regulating and 
supervising private entities. This affects a fortiori private organisations which 
engage in transnational governance or dispute resolution, as they are fulfilling 
functions analogous to state functions. This is not a marginal issue either 
since many sectors of the economy are subjected to various forms of (more or 
less) binding (be it through a delegation of powers by states or sheer market 
power) private governance.141 We are still at the inception of investigating the 

137	 See Mutu and Pechstein (n 8) Jointly Partly Dissenting, Partly Concurring Opinion of 
Judges Keller and Serghides.

138	 Rigozzi (n 131) 104.
139	 See J Lindholm, ‘A Legit Supreme Court of World Sports? The cas(e) for Reform’ (2021) 

21(1) The International Sports Law Journal 1.
140	 P Wiater, ‘A Human Rights Breakthrough in Sports Law?: The ECtHR Chamber Judgment 

in Semenya v. Switzerland’ (Verfassungsblog, 26 July 2023): <https://verfassungsblog 
.de/a-human-rights-breakthrough-in-sports-law/>.

141	 There is a vast literature documenting the emergence and diffusion of transnational 
private governance and regulation. For a recent overview, see W Mattli, ‘Private 
Transnational Governance’, in The Oxford Handbook of International Organizations, JK 
Cogan, I Hurd, and I Johnstone (eds), (Oxford University Press 2016).
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legitimacy and effectiveness of such private governance mechanisms, but it 
is undoubtable that they have potentially considerable effects on the human 
rights of individuals and communities world-wide.142 In the words of Clapham, 
it is necessary to ensure that ‘the existing general rules of international human 
rights law, created and acknowledged by states, now fix on non-state actors so 
that they may be held accountable for violations of this law’.143 In this regard, 
it seems crucial that in taking its decision in the Semenya case, the Grand 
Chamber keeps in mind the wider implications and resonance of the case, as 
its decision will set the tone for the human rights accountability (or not) of 
private actors engaging in transnational governance.144 Moreover, the ruling 
will also set the boundaries of the ongoing regulatory competition between 
states to attract and host transnational private regulatory regimes as well as the 
jobs/economic benefits that come with them.

This has important implications for the way in which the Grand Chamber 
should consider the question of jurisdiction in this case. During the 
pleadings before the Grand Chamber, Switzerland strongly opposed the 
jurisdiction of the ECtHR basing itself on the fact that the parties (Caster 
Semenya and the wa) to the dispute have all limited links to its territory.145 
By following this argumentation, the Court would in practice allow the 
facilitation by the signatory states of the Convention of the emergence of 
transnational private legal regimes as echr free zones as long as they do 
not affect parties located  in Switzerland. Consequently, cas arbitration 
clauses would be allowed to considerably restrict access to courts outside 

143	 A Clapham, Human Rights Obligations of Non-State Actors (Oxford University Press 
2006) 28.

144	 The role of the ECtHR has long been important in moving human rights into the 
private sphere. See D Oliver and J Fedtke (eds), Human Rights and the Private Sphere: 
A Comparative Study (Routledge 2007); D Augenstein and L Dziedzic, ‘State Obligations 
to Regulate and Adjudicate Corporate Activities Under the European Convention on 
Human Rights’ (2017) eui Working Paper law 2017/15.

145	 See S Thin, ‘The Questionable “Extraterritoriality” of Switzerland’s Jurisdiction in 
the Semenya Case (ECtHR)’ (ejil:Talk!, 13 June 2024): <https://www.ejiltalk.org/the 
-questionable-extraterritoriality-of-switzerlands-jurisdiction-in-the-semenya-case 
-ecthr/>.

142	 See C Scott, F Cafaggi, and L Senden, ‘The Conceptual and Constitutional Challenge of 
Transnational Private Regulation’ (2011) 38(1) Journal of Law and Society 1, 13: ‘Accordingly, 
private law making within tpr regimes raises the problem not only of delegation, but also 
and distinctly, that scrutiny of such private law making may not apply or involve the range 
of norms and judicial procedures which are applied to parliamentary legislation.’ See 
also L Viellechner, ‘The Transnational Dimension of Constitutional Rights: Framing and 
Taming ‘Private’ Governance Beyond the State’ (2019) 8(3) Global Constitutionalism 639.
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of Switzerland,146 while at the  same time cas awards would escape an 
in-depth human rights review due to the self-curtailing of the scope of the 
setting aside proceedings by the Swiss state. Such a situation, leading to a 
denial of access to justice in human rights cases, reinforced in the sporting 
context by the post-consensual nature of cas arbitration, would be in total 
contradiction with the fundamental objectives of the Convention and sap 
its effectiveness. In other words, signatories of the Convention should not 
be allowed to immunise transnational private regulatory regimes from echr 
scrutiny on the premise that these regimes affect parties with no ties to their 
territories. In this context, the lack of clear territorial links between the 
signatory state and the parties involved is compensated for by the fact that 
the legal processes shaping the relationship between the parties concerned 
are entirely dependent on the decisions, both political and judicial, of the 
state’s institutions.147 Finally, in the context of international sports, which 
is meant to be unfolding on a global level playing field, a different result 
would lead to an unacceptable double standard between athletes who are 
Swiss citizens/residents and those who are not. The former would enjoy 
the protection and full application of the echr, while the latter would be 
deprived of it despite competing in the same international events. In sum, the 
decision of the sgb s of the Olympic Movement to locate the private judicial 
system which underpins the transnational governance of international 
sports in Switzerland, which comes with substantial benefits for the Swiss 
economy and legal profession, should also entail that the country bears the 
responsibility of ensuring that this regime complies fully with the echr.

Instead, by strengthening the positive obligation of host states to ensure 
that the transnational private governance regimes, whose ‘liftoff ’148 they 
facilitate, comply with the echr, the Grand Chamber would limit the ability 
of private governance entities to exercise deregulatory pressures on states.149 

146	 A concern rightly pointed out by the cjeu in its recent isu decision. See A Duval, ‘The 
International Skating Union Ruling of the cjeu and the Future of cas Arbitration in 
Transnational Sports Governance’ (2023) 23(4) The International Sports Law Journal 467.
Bas du formulaire.

147	 For a similar assessment, see Thin (n 145).
148	 R Wai, ‘Transnational Liftoff and Juridical Touchdown: The Regulatory Function of 

Private International Law in an Era of Globalization’ (2002) 40(2) Columbia Journal of 
Transnational Law 209.

149	 On the collective action problems of states and the need for the ECtHR to interpret 
the Convention, and in particular the margin of appreciation, in a way that would take 
into account the deregulatory pressure imposed by private actors, see E Benvenisti, ‘The 
Margin of Appreciation, Subsidiarity and Global Challenges to Democracy’ (2018) 9(2) 
Journal of International Dispute Settlement 240.
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This is especially necessary when the adverse impacts of these regimes are 
primarily felt outside of the host country, which gets to benefit from the 
positive economic externalities of hosting them. In other words, in the context 
of transnational private governance and regulation, the positive obligations 
of the signatory states of the Convention should be more stringent, and their 
margin of appreciation curtailed,150 as their policy and judicial decisions have 
a transnational reach while the political accountability of the state authorities 
to those ultimately affected elsewhere is minimal.151

151	 In this regard, one could say with Benvenisti that states need to act as ‘Trustees of 
Humanity’. See E Benvenisti, ‘The Paradoxes of Sovereigns as Trustees of Humanity: 
Concluding Remarks’ (2015) 16(2) Theoretical Inquiries in Law 535.

150	 For Benvenisti, this is particularly the case when there is ‘a misalignment between 
those who vote (in one country) and those who are affected by the vote (in another 
country)’, which is very much the case in the context of transnational private regulation 
or governance. See ibid 242. In general, on the need for less deference to national 
authorities when they regulate for the world. See Benvenisti (n 72) 230–236.
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