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40.	 Lex sportiva
Antoine Duval

I.	� Introduction
The term lex sportiva is a neologism blend-
ing the Latin for law, lex, and the Italian 
adjective for sport, sportiva. The first known 
use of the concept of lex sportiva can be 
traced back to 1990 and the publication by 
Thomas Summerer of a German book enti-
tled Internationales Sportrecht vor dem 
staatlichen Richter, in which, on page 95, he 
referred to the lex sportiva internationalis. 
Since then, it has slowly been picked up by 
legal scholars and is now a mainstay of the 
study of the transnational dimension of the 
governance and regulation of sports. Of ini-
tial concern for this entry is how the concept 
has been referred to in a number of awards 
rendered by the CAS.

II.	� Lex sportiva in the 
jurisprudence of the CAS

It is by now regularly acknowledged that the 
CAS operates with a more or less stable (not 
unlike national or international courts) juris-
prudence based on recursive references to 
past decisions. Interestingly, in the context of 
the present entry, the concept of lex sportiva 
has made a number of appearances in this 
jurisprudence. A quick search through the 
CAS database (at the time of writing) yielded 
44 awards and one opinion (out of 2,130 
awards and opinions included in the data-
base) referencing the concept. The first award 
to have referred to lex sportiva dates back to 
December 2003 and claimed that

CAS jurisprudence has notably refined and 
developed a number of principles of sports 
law, such as the concepts of strict liability 
(in doping cases) and fairness, which might 
be deemed part of an emerging ‘lex sportiva’ 
(CAS 2002/O/373 COC & Beckie Scott v IOC 
at [14]). It added, at the same paragraph, that 
‘the parties’ reliance on CAS precedents in 
their pleadings amounts to the choice of that 
specific body of case law encompassing certain 
general principles derived from and applicable 
to sports regulations.

In other words, the CAS panel claimed that the 
CAS created or discovered a range of specific 
principles of sports law, which are applicable 
in proceedings before the CAS, at least when 

the parties refer to them. A very similar view 
had in fact been adopted in a prior award, but 
under the moniker lex ludica. In CAS 98/200 
AEK Athens and SK Slavia Prague v UEFA at 
[156], the panel held:

Sports law has developed and consolidated 
along the years, particularly through the arbi-
tral settlement of disputes, a set of unwritten 
legal principles – a sort of lex mercatoria for 
sports or, so to speak, a lex ludica – to which 
national and international sports federations 
must conform, regardless of the presence of 
such principles within their own statutes and 
regulations or within any applicable national 
law, provided that they do not conflict with any 
national ‘public policy’ (‘ordre public’) provi-
sion applicable to a given case.

Since then, CAS panels have repeatedly rec-
ognised the lex sportiva as valid applicable 
law in the context of CAS proceedings. A 
motley collection of principles, rights, and 
duties has been identified by CAS panels as 
pertaining to the lex sportiva, including:

•	 the strict liability standard;
•	 the respect of field of play decisions;
•	 the principles of equal treatment and a 

level playing field;
•	 the principle according to which deci-

sions of sports federations or associations 
may be challenged by the members of 
those associations or federations without 
restrictions as regards locus standi;

•	 the right to be heard;
•	 the principle that athletes must take steps 

to familiarise themselves with the con-
tents of anti-doping regimes;

•	 the duty of an association to apply and 
abide by the hierarchical structure of 
rules and regulations in cases of conflict 
of laws;

•	 the principle of procedural fairness;
•	 the principle nulla poena sine lege certa;
•	 the principle of legality;
•	 the principle of predictability;
•	 the use of the standard of proof of com-

fortable satisfaction in disciplinary cases.

CAS panels have also refused to recognise 
certain principles as part of the lex sportiva, 
such as the existence of a principle which 
would state ‘that a team should inevitably 
be disqualified because one of its mem-
bers was doped during a competition’ (CAS 
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2008/A/1545 Andrea Anderson et al. v IOC 
at [74]).

A CAS panel stressed that

due to the transnational character of interna-
tional sporting competitions and the global 
effects of the actions and omissions of inter-
national federations, general principles of law 
(and in particular those general principles that 
have become part of the so-called lex sportiva) 
must be respected at all times by international 
federations even if they are not reflected in spe-
cific enactments of the applicable national law.

(CAS 2014/A/3776 Gibraltar 
FA v FIFA at [269])

In short, for the arbitrators in the Gibraltar 
FA award, lex sportiva trumps national law 
unless ‘such general principles were in con-
flict with some national or transnational pub-
lic policy provision applicable to a given case’.

The use of the concept of lex sportiva at 
the CAS was not always uncontroversial. 
In an Advisory Opinion released in 2006, a 
Panel stated that it ‘is not prepared to take 
refuge in such uncertain concepts as that of 
a “lex sportiva”, as has been advocated by 
various authors’, as ‘[t]he exact content and 
the boundaries of the concept of a lex spor-
tiva are still far too vague and uncertain to 
enable it to be used to determine the specific 
rights and obligations of sports associations 
towards athletes’ (CAS 2005/C/976 & 986 
FIFA v WADA at [124]). However, this resist-
ance remained marginal as the overwhelming 
majority of CAS panels which have referred 
to the notion of lex sportiva have done so in 
an approving manner. It is also important to 
note that the concept of lex sportiva appears 
in a rather limited number of CAS awards 
(approximately 2% of the awards included in 
the CAS database) and does not seem to play 
a crucial role in many of them. Nonetheless, 
the CAS panels have sketched out a specific 
understanding of the lex sportiva, which 
encompasses fundamental sports law prin-
ciples progressively discovered by the CAS 
arbitrators through their decisional practice 
and is clearly mirroring the idea of a lex mer-
catoria driven by the wisdom of commercial 
arbitrators. This rather narrow understand-
ing diverges fundamentally from the much 
broader interpretations of the concept which 
have emerged in academia.

III.	� Lex sportiva: Autonomous 
legal order and 
transnational law without 
the state

Over the past 20 years, many academics have 
been inclined to adopt a less CAS-centric and 
more complex understanding of the concept 
of lex sportiva. During the 20th century, a 
number of, in particular Italian and Belgian, 
authors highlighted the fact that sports (at the 
national and international level) are mostly 
ruled by private associations through pri-
vate legal orders autonomous from national 
or international law. While they did not yet 
use the concept of lex sportiva, some of these 
authors already linked their analysis with the 
growing literature on the lex mercatoria. It 
is only in the early 2000s that lex sportiva 
became widely used to capture the fact that 
the transnational governance and regulation 
of sport was exercised primarily through pri-
vate legal orders amounting to an autonomous 
stateless transnational law.

In this understanding, the lex sportiva is 
seen as a product of the transnational soci-
ety of sportspeople, who are institutionally 
structuring their social interactions through 
private rules and organisations, i.e. without 
the state. In this view, the concept of lex spor-
tiva highlights the role of private associations, 
such as the International Olympic Committee 
(IOC) and international federations (IFs), in 
the production of global rules regulating spe-
cific competitions or sports, the role of private 
tribunals (internal to the federations and the 
CAS) in resolving the ensuing disputes stem-
ming from their applications, and the private 
enforcement mechanisms used by the associa-
tions to ensure respect for their decisions. The 
picture that emerges is one of a stateless order 
regulating a functional space transnationally.

As acknowledged even by sceptics of the 
existence of a lex mercatoria, the sporting 
context is a more fitting case study in order 
to argue for the existence of an autonomous 
stateless transnational legal order than the 
commercial context because of the central-
ised institutionalised power of sports govern-
ing bodies (SGBs), such as the IOC and the 
IFs, to issue and enforce their private rules, as 
well as the place of stable court-like bodies in 
adjudicating any disputes they might trigger. 
Hence, lex sportiva became the poster child 
of an allegedly emerging ‘global law without 
the state’.
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Undoubtedly, international SGBs are pow-
erful private organisations capable of chal-
lenging states and imposing their decisions 
throughout the world. They rely for their 
operations on rules and regulations, which 
are implemented primarily by more or less 
sophisticated private systems of governance. 
Hence, it is only natural that they constitute 
a paramount example to study the privatisa-
tion of authority at the transnational level and 
its legal ramifications. Yet, and this resonates 
with the famous holding of a decision of the 
Regional Court of Frankfurt in 2001, there is 
no lex sportiva that is independent from all 
national law. By over-emphasising autonomy, 
such an interpretation of the concept risks 
hiding the enmeshment between private and 
public forms of regulation and institutions 
in the transnational governance of sport. 
Instead, as argued in the final section of this 
entry, lex sportiva can also be understood as a 
transnational legal assemblage rather than an 
autonomous legal order.

IV.	� Embedded Lex sportiva 
as transnational legal 
assemblage

International sporting competitions, such as 
the FIFA World Cup or the Olympic Games, 
are undoubtedly global endeavours spear-
headed by private associations such as FIFA 
and the IOC, but their legal underpinnings 
cannot be reduced to the decisions and regu-
lations of these associations. They come to 
be through an assemblage of laws involving 
national and local laws. Similarly, while the 
World Anti-Doping Code might be seen as a 
global rulebook, in practice it operates glob-
ally through a variety of legal assemblages 
involving private regulations and national 
and international laws at a multitude of lev-
els (regional, national, European, and inter-
national). Its implementation is certainly not 
autonomous from national authorities and 
laws, as starkly reminded by the recent state-
sponsored Russian doping scandal. Lastly, 
even the application by the CAS of FIFA’s 
Regulations on the Status and Transfer of 
Players is permeated by Swiss law, as much as 
it seems impossible to disentangle one from 
the other.

These brief examples are meant to highlight 
that one cannot understand the way sports 
are regulated and governed transnationally if 
one does not grasp the intimate relationship 

between private decisions, rules, and insti-
tutions and public laws and authorities that 
underlie this governance. Accordingly, if the 
concept is meant to accurately reflect the way 
in which international/transnational sports 
are governed and ruled, lex sportiva can be 
better understood as constituted by a blend 
of private rules and national (and European) 
laws, which extend even to human rights laws. 
Its operation involves public and private insti-
tutions at many levels, which are working 
together, at times unknowingly, to regulate 
sports transnationally. In particular, Swiss 
law and the Swiss Federal Tribunal form con-
stitutive parts of the lex sportiva, but they are 
not the only state-based institutions enmeshed 
in it; so are the European Commission and the 
Court of Justice of the European Union or the 
European Court of Human Rights.

In this regard, the lex sportiva can be used 
as a case study to enquire into the transnation-
alisation of law, but instead of showing how 
transnational law constitutes a separate, pure, 
and autonomous legal order outside of the 
state, the concept should be rethought to high-
light the complexity of the transnational legal 
assemblage that rules and ultimately makes 
international sport (and to a large extent 
national sport) as we know it. This reinter-
pretation of the concept of lex sportiva would 
enable us to retain the essence of its value – 
the recognition of the emergence of a specific 
transnational legal regime governing sport, 
which is strongly reliant on the governance 
capacities of private actors – while rejecting 
the empirically unsound view that it operates 
as an autonomous, stateless, and disembed-
ded transnational or global legal order. From 
a normative perspective, such an approach 
would open new avenues to exercise pressure 
in order to challenge the current operation of 
the regime and emphasise the (silent) com-
plicity of certain state-based institutions (such 
as the Swiss Federal Tribunal or the European 
Commission) in its present shape.

V.	� Conclusion
Lex sportiva has a magical feel as a concept, 
which is reflected in its academic and judicial 
usage. At the CAS, it stands for an impen-
etrable reservoir of fundamental principles 
from which panels can draw to justify their 
decisions when they diverge from the appli-
cable national law or the SGBs’ regulations. 
Such an approach can smack of unrestrained 
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judicial lawmaking and raise doubts regard-
ing the legitimacy of arbitrators in making 
up the lex sportiva as they go. Similarly, 
scholars enchanted by the concept and its 
melodic sound of autonomy and statelessness 
might be obscuring a much more complex 
empirical reality and legitimating the status 
quo. Nevertheless, lex sportiva can also be 
employed to provide a useful shorthand for 
the complex assemblage of private and pub-
lic, national and international rules, institu-
tions, and processes which together constitute 
together transnational sports law.
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