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1

Introduction

What role do interest groups play in European policy processes? What are the relationships 
between policy makers and interest groups, and how are those relationships shaped and 
reshaped? The form and extent of interest-group involvement in European Union (EU) 
policy processes is determined critically by policy-makers’ demand for information – 
referring both to expert information and more political information about preferences. But 
it is not about demand alone: how far and in what ways interest-group actors respond to 
that demand by indeed providing information is equally determining for the role that they 
play in the policy process. Furthermore, it may be seen as the general objective of interest 
groups to influence policy outcomes in a way that benefits their constituency’s interest. 
But they may also try to lobby explicitly for their own role in the process, addressing the 
institutional arrangements through which they are involved and through which they can 
communicate with policy makers and policy implementers. 

There is no one uniform way in which EU policy is formulated and implemented, and 
the dynamics between policy makers and interest groups are likewise neither uniform nor 
static. Institutional arrangements for policy-making, including the role of interest groups, 
can moreover be shaped by different actors, in different stages of the policy process, and in 
different ways. Rather than looking at the role of lobbying in advancing particular concrete 
policy goals (such as done by e.g. Klüver 2013 or Dür et al. 2015, who study the extent 
to which lobbying preferences are attained in eventual legislation) this thesis examines 
the role of interest representation in the development or establishment of the governance 
arrangements to achieve those policy goals. This influence of interest groups on the 
governance framework as such is not confined to preference attainment and lobbying 
efforts in the policy formulation (or legislative) phase, but depends critically on the role 
these actors play in policy implementation and in the institutions that are concerned with 
that implementation.  The behaviour of interest groups is thus shaped by the governance 
arrangements in which they operate, while these interest groups simultaneously shape 
those governance arrangements through their behaviour.

In this thesis, I specifically research how interest-group behaviour contributes to the 
development and functioning of recursive, or experimentalist, governance frameworks 
in the EU. I look at governance arrangements that are established under conditions of 
strategic uncertainty, polyarchy, and interdependence, in which interest groups may play 
a significant role as part of the recursive process of making, implementing and revising 
policy. Both the conditions that may favour the emergence of recursive governance 
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frameworks – as opposed to more hierarchical models – and the governance arrangements 
themselves are expected to shape the behaviour of the relevant interest-group actors. At the 
same time, whether and how these actors engage in the relevant governance arrangements 
is important for the effective functioning of the policy process. In researching EU 
governance processes by focusing on the role of interest groups, the central question is 
thus how interest groups’ preferences on the one hand and their participation on the other 
contribute to the establishment and functioning of such recursive governance frameworks. 
It asks, in other words, how EU governance frameworks and their arrangements are shaped 
through interest-group behaviour, in which behaviour refers to preferences articulated 
in the legislative process and participation in the governance arrangements for policy 
implementation. Interest-group behaviour is analysed as a response to the policy-making 
context (both the background conditions and the governance arrangements), and is in 
turn also considered a crucial factor for the emergence, functioning, and evolution of 
the governance arrangements. The project thus has an endogenous research question in 
which governance arrangements and interest-group actor behaviour influence one another.

With the ubiquity of lobbying in contemporary European policy-making, scholars have 
increasingly sought to understand and explain the differences in lobbying behaviour in 
order to subsequently understand whether and why some interests are represented better 
than others – and are thus better able to influence policy outcomes. This thesis contributes 
to that research field by addressing how different interest groups display different lobbying 
behaviour in response to the policy framework and the specific governance arrangements 
in which they operate. In so doing, it also contributes to understanding the functioning 
of new EU governance frameworks, which build heavily on the inputs from interest 
groups. It will provide insights in the potential of such governance frameworks when 
practice matches theory, but also shows how the framework can fall short in reaching its 
potential – and what the consequences of such shortcomings are for the policy process 
and ultimately policy outcomes.

New modes of lobbying for new modes of governance: the theoretical 
framework in a nutshell

In response to developments and obstacles experienced since the establishment of the 
EU, new modes of European governance have emerged over the past decades. By and 
large, these new governance modes shift away from hierarchy as embodied in the top-
down, prescriptive and binding features of the classic community method (Craig and De 
Búrca 2007: 144-146). Charles Sabel and Jonathan Zeitlin (2008; 2010; 2012) argue in this 
respect that over the past twenty years European modes of governance have increasingly 
become characterised by what they call experimentalist governance. In this model, 
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governance is ‘based on framework rule-making and revision through recursive review 
of implementation experience in different local contexts’ (Sabel and Zeitlin 2012: 3), which 
seeks to maintain close cooperation with both state and non-state actors. Probably the most 
central and distinctive feature of experimentalism is its focus on recursive review. The aim 
is not to arrive at definitive policy solutions at the outset, but instead to review and revise 
provisional solutions on the basis of experience by the broadest possible range of relevant 
policy actors (Sabel and Zeitlin 2010: 6). Not only policy objectives, but also the concrete 
measures as well as procedures and arrangement for achieving the goals are thus subject 
to adaptation on the basis of evolving knowledge. Defining its cooperative character, this 
knowledge may be located anywhere in the network of relevant state and non-state actors 
(Sabel 2005: 115) – referring to policy-makers and civil society, or interest-group actors.

Due to the explicit respect for differences in national and local context, in which the 
Member States are not required to give up (all of) their national sovereignty, this mode 
of governance is arguably particularly suitable for overcoming the obstacles of shared 
power that the EU faces (see e.g. Zeitlin 2011: 1). Since the experimentalist governance 
framework works iteratively, it is moreover supposed to be able to continuously update 
policy on the basis of new knowledge, techniques and insights as these become available. 
An experimentalist framework is therefore theorised to be especially appealing under 
the following challenging policy-making conditions: i. strategic uncertainty, in which 
policy makers do not know precisely how to define long-term policy goals and how best to 
achieve them; ii. a polyarchic distribution of power, in which no single actor can impose 
her preferred solution; iii. complex interdependence, in which mutual dependence between 
states and between state and non-state actors makes them both sensitive and vulnerable 
to the actions of one another (Sabel and Zeitlin 2010: 9; De Búrca et al. 2013: 4). Under 
these conditions, policy makers cannot successfully pursue one-size-fits-all measures and 
are forced to work iteratively or recursively, as the appropriateness of solutions cannot 
be determined ex ante.  The recursive, experimentalist approach to policy-making, with 
explicit respect for variations in local context, arguably accommodates such challenging 
policy-making circumstances. Sabel and Zeitlin thus speak of strategic uncertainty, 
polyarchy and complex interdependence as the ‘possibility’ or scope conditions for 
recursive, experimentalist governance (2010: 9).

As interest groups’ main purpose is to influence policy in a way that favours their 
constituency’s interests, they can be expected to alter their strategies in response to 
changes in circumstances as well as new policy-making processes so as to maximise 
effectiveness of their activities. Put very generally, interest organisations try to ‘shoot 
where the ducks are’ (Coen and Richardson 2009: 344). With regard to interest groups’ 
responsiveness to their (institutional) context, studies by Bouwen (2009), Lehmann (2009) 
and Hayes-Renshaw (2009) indeed suggest that the changing structures and balances of 
power between the European Commission, the European Parliament and the Council 
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of Ministers have had a clear effect on the endeavours of interest groups to influence 
policy outcomes in the EU. ‘Venue shopping’ is a commonly used term by scholars to 
indicate how interest groups seek to maximise influence by looking at the most receptive 
institution (or persons within it) depending on the specific policy-making context (e.g. 
Mazey and Richardson 2006). At the very least, this suggests that interest organisations 
are responsive to changes in the policy-making context in which they operate. This 
context refers both to the nature of the policy problem and to the specific structure of the 
governance framework in which the actors operate. 

This thesis’s central question brings together the literature on European governance 
and the literature on interest-group behaviour by asking how strategically operating 
interest-group actors in practice use new institutional opportunities to exert influence on 
policy outcomes – how they transform EU resources into political practice (Vanhercke 
2009: 6). Having briefly introduced the concept of experimentalist governance and its 
relation to interest-group behaviour, the central research question that I seek to answer in 
this thesis can be refined as follows: what is the role of interest groups in the development 
and functioning of experimentalist governance in the EU? In other words: how do interest 
groups, through their behaviour, contribute to the development and the emergence of 
an experimentalist governance framework under conditions of strategic uncertainty, 
polyarchy, and interdependence? This thesis departs from the premise that both the scope 
conditions for an experimentalist governance framework and its specific institutional 
arrangements may be expected to affect the strategies of the relevant interest groups, 
while their behaviour simultaneously shapes how the governance framework functions 
in practice. Figure 1 schematically presents the basic reciprocal relations studied in this 
research.

Figure 1
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Theoretical and societal contribution of the thesis 

The research question on the role of interest groups in the development and functioning 
of experimentalist governance contributes theoretically to three interrelated topics. First, 
embedded in literature on new modes of governance, it enriches the highly relevant, 
contemporary and far-from-finished literature on experimentalism by investigating 
how this governance framework shapes the role of interest groups on paper as well as 
in practice – which so far has not been studied in its own respect. Not only does it 
provide a systematic analysis of how the governance framework shapes the behaviour 
of interest groups, it also looks at the role that these actors play in the emergence of 
such frameworks. In short, the latter contribution lies in examining the governance 
framework, rather than concrete policy goals, as the outcome of interest-group lobbying. 
The research topic secondly addresses questions from the public policy literature on 
implementation and the way in which on-the-ground obstacles are responded to – both 
formally and informally (Pressman and Wildavsky 1973; Lipsky 1980). This concerns the 
‘institutionalisation of improvisation’ and how unanticipated diversions from the policy 
line in the implementation can be used as virtues and input for policy improvement. The 
thesis, finally, contributes to the literature on interest representation by looking at how 
far and in what ways interest groups operate (strategically) in implementation processes 
and how their behaviour not only affects concrete policy outcomes, but also governance 
processes and institutions through which policy objectives are obtained. By focusing 
explicitly on how different interest groups seize (new) opportunities for accessing the 
policy process deriving from new governance arrangements, this thesis contributes to 
understanding variance in (strategic) behaviour of interest organisations. 

In a governance framework where implementation is not intended to be static and 
uniform, and becomes increasingly political rather than a mere administrative matter, the 
focus on interest representation also carries significant societal relevance. First, policy-
makers are in continuous need of experience and evidence from the ground in order to 
be able to learn recursively and determine best practices in peer review procedures as 
well as policy evaluation. Given this enhanced demand for input in various stages of the 
policy process, it is crucial to know to what extent and in what ways this input is provided 
by the various non-state actors in the policy process and how that contributes to arriving 
at suitable and appropriate policy. Secondly, from an interest group perspective, active 
involvement in implementation and recursive learning procedures becomes crucial for 
attaining lobbying goals in recursive policy processes, as opposed to their ‘watchdog’ role 
in policy implementation in more conventional, hierarchical policy-making processes. 

The question of what interest groups do in the implementation of EU legislation is 
relevant insofar as much of the concrete impact of EU governance depends on the way in 
which broad policy goals are implemented. Whereas the EU may have quite developed 
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guidelines for interest-group involvement in its legislative processes, so as to ensure equal 
opportunities for different groups to have their voices heard and to avoid a bias towards 
the well-resourced actors and economically dominant interests, the influence asserted by 
different interest-group actors in the policy implementation may be less regulated by such 
guidelines. It is understood that biases in influence on the policy outcome may correlate 
with the type of interest group – and thus the type of interest that is represented – as this 
strongly shapes the financial and human resources that can be attributed to the lobbying. 
The typical distinction is made between poor and less well-resourced NGOs on the one 
hand and organisations dominated by rich and well-resourced business and industry actors 
on the other. Although the resource difference issue is often problematized in the context 
of policy formulation, the effects of such difference in resources may similarly manifest 
themselves in policy implementation. More concretely, Dür and Mateo in their recent 
volume argue that business and industry actors have a comparative advantage over NGOs 
and interest groups representing public and more dispersed interests, because the former 
possess more detailed expert information which is often required in policy implementation 
and evaluation (2016: 5). The latter, having an advantage in the legislative phase by 
providing information on public opinion and political support, would indeed be less 
equipped to follow and influence policy implementation than their private counterparts, 
according to these authors. The analysis of how different interests are able to adapt 
to more implementation-based policy making thus indicates their different abilities to 
influence concrete policy outcome. This is a crucial issue both for the question of policy 
effectiveness and democratic legitimacy of EU policy-making. Its relevance thus stems 
from investigating the policy process in practice vis-à-vis the policy framework on paper. 

Considering the continuous involvement of civil society in policy processes as a 
source of democratic legitimacy, especially from a deliberative democracy perspective, 
the evidence deriving from thesis provides valuable input for further research on the 
EU’s (alleged) democratic deficit. In response to broad critiques of democratic deficits, 
the European Commission has been seeking to improve the democratic legitimacy of EU 
policy by involving civil society more closely in the policy-making process (e.g. Kohler-
Koch and Finke 2007: 206). Documents like the 2001 White Paper on Governance and the 
2003 Public Participation Directive explicitly emphasise the need to involve and consult 
civil society stakeholders more extensively throughout policy-making processes. The 
empirical findings of this thesis allow for a more detailed and up-to-date assessment of 
what such involvement may look like in different EU policy fields, and what results may 
follow in terms of policy outcomes. By investigating the different stages of the policy-
making process and the different dynamics between policy-makers and interest groups, 
the research not only illuminates whether, but also how civil society participation can be 
‘a remedy to the legitimacy crisis of the EU’ (Kohler-Koch 2010: 101).
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Chapter 1

A comparative case-study research design 

The question of interest-group behaviour in EU governance frameworks that are developed 
under conditions of strategic uncertainty, polyarchy, and interdependence is approached 
by means of a qualitative, in-depth comparative case study design. All four case studies 
analyse, first, the effects of these policy-making conditions on interest-group preferences, 
in which I also look at how different configurations of those conditions have different 
effects on their preferences. This means that each of the case studies is characterised by 
a certain degree of strategic uncertainty, polyarchy, and interdependence – although the 
extent to which all actors agree on these scope conditions may vary across the cases, as 
further explained below. 

The cases vary in the extent to which recursive governance arrangements have been 
adopted. This institutional context within which interest groups operate is analysed as 
another explanatory factor for their behaviour and preferences. This step allows me to 
analyse not only how interest groups form their preferences and shape their behaviour 
in response to full-fledged experimentalist governance arrangements, but also what 
governance arrangements they prefer under the scope conditions for recursive governance, 
when those arrangements have not been (fully) developed. Including cases of policy-
making in different fields (i.e. regulatory and redistributive policy) furthermore serves 
to control for possible differences in interest-group behaviour stemming from the type 
of policy. This allows me, in other words, to find patterns in interest group preferences 
and behaviour that are – as much as possible – independent of the particular industry or 
sector in which the policy is embedded. By varying the policy circumstances along these 
dimensions of governance arrangements for cooperative and recursive policy-making 
and the type of policy field, the comparative case study forms a diverse system design 
(Gerring 2007: 97-8).

The thesis examines the relationship between interest-group actors and the institutional 
arrangements within the cases by means of process tracing. Given the multidimensional 
character of the two central concepts of this thesis, and the inherently reciprocal nature 
of their relationship, this study requires a method that allows for disentangling the 
endogeneity between institutions and actor behaviour, rather than problematizing it. As a 
‘research procedure intended to explore the pathways through which initial conditions are 
turned into outcomes’ (Vennesson 2008: 224), process tracing may arguably be considered 
a suitable methodology for investigating the reciprocal steps between institutional design 
and actor behaviour in a complex governance environment. 

Empirical data on these policy processes – and the decisions and considerations behind 
actors’ behaviour within them – is collected most importantly through qualitative, semi-
structured face-to-face interviews with actors who have been, or still are, centrally active 
in the policy process. Interviews in which central actors reflect on their preferences, 



527599-L-bw-Truijens527599-L-bw-Truijens527599-L-bw-Truijens527599-L-bw-Truijens
Processed on: 11-1-2019Processed on: 11-1-2019Processed on: 11-1-2019Processed on: 11-1-2019 PDF page: 17PDF page: 17PDF page: 17PDF page: 17

17

Introduction

participation, and considerations for particular behaviour form the suitable empirical 
input for analysing the pathways through which conditions and opportunities are turned 
into outcomes. I conducted interviews with both interest-groups and with public actors, 
policy-makers and representatives of institutions relevant to the particular policy process. 
Guiding the selection of the interest groups was the activity of the actor in the process, 
which means that apart from NGOs and business and industry organisations, also 
trade unions, think tanks, academic and non-academic research institutions, individual 
(academic) researchers and an occasional individual activist were interviewed. 

By providing an in-depth empirical account of what interest groups do in response 
to (changing) governance arrangements, this research contributes crucially to scholarly 
debates around lobbying in new modes of governance and the legitimacy question that 
follows in its shadow. As I will argue in Chapter 2, studies on this topic seem to have 
so far focussed too much on the formal institutional side of new modes of governance, 
thereby greatly overlooking the reflexive, creative, and hence diffuse ways in which actors 
respond to emerging policy opportunities (cf. Herrigel 2010: 17). Unintended effects 
and unanticipated reactions play an important role: actors turn resources into political 
practice in a variety of ways, which may in turn reshape and recompose those political 
structures (Vanhercke 2009: 6; Archer et al. 1998: xvi). Going beyond the question of the 
formal organisation of interest representation in new modes of governance, the thesis will 
provide valuable empirical evidence on how both formal governance arrangements and 
informal initiatives are crucial in shaping the way in which interest groups are involved 
in the policy process. As the case studies will show, the specific dynamics between the 
formal and the informal pathways to interest-group involvement may have significant 
impact on who and what is represented in this new mode of governance, and furthermore 
on the functioning of the governance framework.

A guide through the thesis and its case studies

The thesis proceeds in Chapter 2 with a more detailed presentation of the theoretical 
framework. Literature on experimentalist governance is linked to literature on interest 
representation in the EU. Combined, these two literatures form the background for the 
theoretical framework leading to my main research question. Theory on (the emergence 
of) experimentalist governance frameworks under the conditions of strategic uncertainty, 
polyarchy, complex interdependence shapes what I expect to find in terms of governance 
arrangements in the cases of EU policy-making. Theory on interest-group behaviour 
guides my expectations on interest-group actors behaviour in such governance settings. 

In chapter 3, I discuss the research design and methodological approach in more detail. 
The logic of the case comparison and the considerations for process tracing are justified 
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in relation to the nature of the central concepts of experimentalism and interest-group 
behaviour. This chapter will moreover reflect the pragmatist meta-theoretical approach 
that underlies both the research question and the methodological approach of this research. 
The chapter furthermore introduces the four case studies in detail and justifies the case 
selection.

The subsequent four chapters are the case studies that together form the empirical 
part of the research. The case selection, as well as the order in which the case studies 
are presented in the thesis, follows a logic of gradually less likely conditions for 
experimentalism to be embraced by the relevant non-state actors – thus making it more 
difficult for such a governance framework to be further applied and developed. The 2010 
Industrial Emissions Directive, discussed in Chapter 4, constitutes the most developed 
case of an experimentalist governance framework – both on paper, and as it will be argued 
on the basis of the empirical findings, also in practice. The role of interest groups in policy 
implementation is clearly defined and institutionalised, and the relevant interest-group 
actors moreover seem to broadly agree with the recursive governance framework and their 
role in it. The chapter discusses how this de jure pathway to interest group involvement 
may bring about a positive feedback loop in which positive experience with the policy 
process makes interest-group actors support these measures. As a result, interest groups 
in this case sought to improve those recursive arrangements during the legislative phase 
of recasting the Directive.

Chapter 5 presents the case of the General Data Protection Regulation of 2016 and its 
institutional arrangements for policy implementation. The policy issue of data protection 
and privacy in our digitalising world is clearly and rather explicitly embedded in the 
three scope conditions for recursive governance. However, although the governance 
arrangements of the GDPR’s predecessor (the Data Protection Directive of 1995) indeed 
had some recursive elements, an important feature is that interest groups are given only 
a very limited role in those arrangements. The chapter discusses, inter alia, how interest 
groups have sought to participate and provide the necessary inputs on the dynamic and 
developing objective of data protection outside of the official, top-down implementation 
institutions. In so doing, it will show how recursive and cooperative elements may be 
introduced from the bottom up, through what I call the do-it-yourself-pathway to interest-
group involvement.

Chapter 6 discusses the 2011 Directive on Combating the Sexual Abuse and Sexual 
Exploitation of Children and Child Pornography as a case of de novo policy-making 
– meaning that instead of revising an existing governance framework, it proposes 
new legislation from scratch. The issue of protecting children against sexual abuse, 
which revolves strongly around the role of the internet in committing such crimes and 
distributing child sexual abuse material, also faces conditions of uncertainty, polyarchy 
and interdependence. Referring to these conditions, the initial proposal for this Child 
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Abuse Directive indeed contained experimentalist procedures of recursive revision 
of strategies and practices, in which the Commission emphasised the need for close 
cooperation with non-state actors. The case study will show the challenges of turning 
such intentions into practice in a de novo setting, when no institutional arrangements are 
proposed to facilitate such recursive and cooperative policy measures. 

Finally, the Institutions for Occupational Retirement Provision (IORP) II Directive, 
discussed in Chapter 7, shows how strong interest-group opposition against recursive 
measures can hamper the development of such a governance framework altogether – 
against the intended governance approach of the policy makers at the European level. 
The opposition was based on the argument that the measures for regulating pension 
funds were not flexible enough to respect the diversity of pension fund systems across 
the EU Member States, and thus the strategic uncertainty in regulating them. Even more 
fundamentally, the chapter will show the importance of interdependence as a ‘possibility’ 
or scope condition for experimentalism. Interest groups argued that the issue of IORP 
regulation was not characterised by significant interdependence between states, and thus 
contested the need for EU-level policy altogether. 

Having discussed each of these case studies in detail, Chapter 8 compares the findings 
and draws some initial conclusions. This comparative chapter presents the conditions 
under which interest groups seem to favour the use of an experimentalist governance 
framework, and the conditions under which their actual participation in recursive 
governance arrangements can be expected. The case comparison is followed by the 
concluding chapter, in which I discuss the implications of these findings for the theory 
and practice of experimentalist governance and interest representation, and in which I 
propose avenues for further research.
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2

Interest representation in experimentalist 
governance: a theoretical framework

What is the role of interest groups in the development of experimentalist governance 
processes? How do interest groups, through their lobbying efforts in the legislative phase 
on the one hand, and their participation in policy implementation on the other, contribute 
to the emergence and functioning of such recursive processes, and how does that shape 
the governance model in turn? This chapter sets out the theoretical framework from 
which these questions emerge, and which guides the answers to these questions. It will 
first discuss the theory of experimentalist governance: what it is, how it functions, and 
under what conditions one can expect it to emerge. The role that non-state actors play 
in the recursive policy cycle described in experimentalist governance theory will be 
prominent throughout that discussion. This role is not limited to the policy formulation or 
legislative phase, but critically concerns the implementation phase, which is where policy 
is concretised, reviewed, and updated. In that context, the theoretical framework will also 
address work on public policy implementation, and how the experimentalist logic takes 
unforeseen implementation hurdles as opportunities for learning and revision, rather 
than as a fork in the road – possibly derailing the policy in its entirety. Next, the idea of 
changing governance processes and arrangements will be linked explicitly to theory on 
interest-group behaviour and how they seem to respond to such institutional settings. The 
linking of these two strands of literature makes that the theoretical relevance lies in both. 
These strands of literature are, in other words, relevant to one another in the sense that the 
experimentalist governance process depends critically on how interest groups operate and 
whether they provide their continuous inputs in the policy process, while the (changing) 
institutional setting is expected to affect the behaviour of interest-group actors that seek 
to maximise policy influence. This relevance of the role of interest groups is underscored 
from a governance theory perspective by the argument that even with all the elements for 
the new governance architecture in place, such systems will remain mere architectures ‘if 
they do not also operate in an experimentalist way’ (de Búrca 2010: 235, emphasis added).

The next section discusses the theory and literature on experimentalist governance, 
followed by a discussion of the most prominent and relevant theory and literature on 
interest representation. In the final section, the central theoretical framework connecting 
the two will be presented.
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Experimentalist governance and the role of interest groups in theory 

In response to often unpredicted developments and obstacles experienced since the 
establishment of the European Union (EU), new modes of governance have emerged 
over the past two decades. By and large, these new modes shift away from hierarchy as 
embodied in the top-down, prescriptive and binding features of the classic community 
method (Craig and De Búrca 2007: 144-146). Charles Sabel and Jonathan Zeitlin (2008; 
2010; 2012) argue in this respect that over the past twenty years European policy-
making processes in various policy fields have increasingly become characterised by 
what they call experimentalist governance. In this governance model, policy is ‘based 
on framework rule-making and revision through recursive review of implementation 
experience in different local contexts’ (Sabel and Zeitlin 2012: 3). Due to the explicit 
respect for differences in national and local context, in which Member States are not 
required to give up (all of) their national sovereignty, this mode of governance is – at 
least theoretically – particularly suitable for overcoming the problem of diversity, not 
uncommon in the EU context (see e.g. Zeitlin 2011: 1). Probably the most central and 
distinctive feature of experimentalism is its focus on recursive review, in which there is 
no intention to arrive at definitive policy solutions but rather to work from the premise of 
corrigibility of provisional measures to be revised and reviewed on the basis of experience 
from the broadest possible range of relevant policy actors (Sabel and Zeitlin 2010: 6). This 
iterative, recursive character of experimentalist governance, in which policy objectives 
and means are provisional and revised regularly, responds to the challenge of dynamic 
and complex policy problems in which both the policy problem and possible solutions 
continue to evolve over time.

Typically, an experimentalist governance architecture has the following distinctive 
features (Sabel and Zeitlin 2010: 3). First, broad and provisional framework goals are 
established through joint action of central and local units, in consultation with the relevant 
civil society stakeholders. Second, explicit and significant discretion is granted to lower-
level units (referring to both national administrations and regulatory authorities) to 
achieve these goals in ways adapted to their own local circumstances. In exchange for this 
discretion, thirdly, these lower-level units are obliged to report regularly on their activities 
and performances, and participate in peer review by other lower-level units pursuing 
similar goals in their own way. These peer reviews function as an important instrument 
for benchmarking and identifying best practices in achieving the broad framework 
goal. Moreover, lower-level units that are not performing well against the agreed goals 
and metrics are expected to produce plausible plans for improvement, informed by the 
results of the peer review. The final step is the periodic revision of the goals, means and 
procedures based on the problems and successes that the reviews reveal. It is this fourth 
step that gives experimentalist governance its recursive character: the provisional policy 
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goals and means may be revised on the basis of new knowledge, insights, or techniques, 
after which the cycle of implementation with discretion, peer review and revision starts 
again. Not only the general framework goals and means are recursively revised: the 
revision of local plans as a result of the peer reviews is also recursive. As Sabel and Victor 
(2017: 20) concisely put it, experimentalist governance is a system in which higher level 
and central plans are corrected in the light of local experience, and vice versa. 

An experimentalist governance framework is expected to be favoured by policymaking 
actors under the follow three scope conditions. First, there is strategic uncertainty 
about the policy solution. Both the policy problem and its possible solutions continue 
to evolve over time, and the appropriateness of solutions cannot be determined ex ante 
but has to be assessed on the basis of experience. Strategic uncertainty thus refers to a 
situation in which neither the official decision-makers nor central actors involved know 
exactly how to achieve their declared goals (Sabel and Zeitlin 2008: 280). As a result, 
adequate policy to cope with the problem is not and cannot be universal, clear-cut or 
static (Sabel and Zeitlin 2010: 9). Conversely, absence of strategic uncertainty means 
that ‘actors are convinced that they know how to pursue their end, making the joint 
exploration of possibilities superfluous’ (Rangoni 2017: 6). Secondly, experimentalism 
is likely to occur where there is a lack of central concentration of power and the polity is 
characterised by a polyarchic distribution of power in which no single actor can impose 
her preferred solution (Sabel and Zeitlin 2010: 9). Such dispersion of decision-making 
powers can have a de jure basis, when for instance the Commission has weak or no formal 
competences, causing reluctance of lower-level units (e.g. Member States) to transfer 
authority or autonomy to the EU level. On the other hand, polyarchy can also occur in 
de facto terms, for instance when the sensitivity of the policy issue leads to a deadlock 
in which no one single actor can impose her solution on the others – for instance in a 
(political) coalition setting where preferences of key actors do not align (see Rangoni 2016: 
15). These first two scope conditions obstruct policy-makers in defining universal, one-
size-fits-all policies and create the need to develop more flexible and iterative solutions 
(Monar 2010: 240). De Búrca, Keohane and Sabel suggest that complex interdependence 
constitutes a third scope condition for the emergence of experimentalism (2012: 2). This 
complex interdependence refers to a situation of mutual dependence, in which ‘state 
and non-state actors are both sensitive and vulnerable to the actions of others’ and ‘in 
which continued discord is widely perceived as costly to all participants’ (De Búrca 
et al. 2013: 4). One can see that the combined conditions of polyarchy and complex 
interdependence makes policy-making challenging, as interdependence requires joint 
action, while polyarchy may make it more difficult to align the positions of the actors 
and settle on a common policy. Conversely, polyarchy without such interdependence may 
result in different actors simply refraining from pursuing a common solution. As regards 
the relationship between the scope conditions and the emergence of an experimentalist 
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governance design, it is too strong to say that whenever the scope conditions are met 
there is an expectation that experimentalism will emerge.  In some formulations Sabel 
and Zeitlin refer to ‘possibility’ or scope conditions (Sabel and Zeitlin 2010: 9), so as 
to indicate the probabilistic nature of the relationship between scope conditions and 
governance arrangements.  As experimentalist arrangements are functionally appropriate 
under such conditions, they may therefore emerge. It should be noted, however, that there 
is no guarantee that they will.

The theoretical framework of experimentalist governance thus links difficult, challenging 
policy-making conditions to a particular governance architecture, in which the role of 
relevant non-state actors is both prominent and enduring. Under these scope conditions, 
‘in which force is an ineffective instrument of policy’ (Keohane and Nye 2001 [1977]: 21), 
policy makers cannot successfully pursue a strictly hierarchal approach. Moreover, strong 
diversity within a polity – a policy-making condition that can be regarded as contributing 
both to strategic uncertainty and to polyarchy – can be expected to discourage policy-
makers’ recourse to one-size-fits-all measures. Diversity, which indeed characterises 
many policy issues in the context of the EU and its 28 Member States, means that the 
effects of particular measures diverge across the polity, contributing to policy-makers’ 
uncertainty as to how to best achieve policy goals. Such divergence and related divergence 
in the effects of policy can moreover amplify the problem of polyarchy: having others 
impose a preferred solution from a fundamentally different perspective is arguably less 
attractive than when the situation is highly uniform and policy outcomes may thus be 
expected to be similar.   Policy-makers facing such challenges may thus be inclined 
to work iteratively, or recursively, as the appropriateness of solutions cannot be fully 
determined ex ante. The recursive experimentalist governance alternative, with explicit 
respect for variations in local context and a logic of pursuing provisional and corrigible 
policy solutions is juxtaposed to more prescriptive and hierarchical policy-making in 
Table 1, as presented by Rangoni (2017: 5).

Table 1 (Source: Rangoni 2017: 5)

Formalising improvisation in implementation
With its explicit focus and emphasis on iteration as a way to make and refine policy, 
experimentalist theory opens up the question of implementation of public policy. As 
Sabel (2005) points out, the paradox of strict hierarchical policy-making and (classical) 
hierarchical organisation theory more generally, is that by design it leaves little room 
for practical difficulties, obstacles, and interruptions. When push comes to shove, the 
lack of anticipation of practice diverging from governance plan forces actors to deal 
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with such deviations in an informal setting. In the hierarchical setting these moments 
are thus characterised by improvisation and ad hoc problem solving – which more often 
than not is informal and off the grid of the organisational framework. Such informal 
and improvisational problem solving – especially when the chain of implementation is 
long and involves many consecutive steps – makes the policy vulnerable to disruptions. 
Recall the seminal work of Pressman and Wildavsky (1973) on the vulnerability of big 
government employment projects and their implementation in Oakland, in which one 
of the core messages is that strictly hierarchical organisation structures function under 
the (questionable!) premise of the absence of anomalies and obstacles in executing 
policy. Sabel sharply observes that ‘[d]espite its preoccupation with hierarchy, classical 
organization theory […] grew up in opposition to the Weberian idea of perfectly 
functioning bureaucracy. In addition to assuming lifelike agents with bounded rationality 
and a propensity for opportunism, the theory assumed from the start that few if any 
environments are stable enough to allow for perfect parsing of complex tasks; that the 
limits on parsability require improvisation; and that [a]n understandi[n]g of how humans 
act in organizations—administrative behavior—requires attention to this endemic 
improvising’ (Sabel 2005: 114). Sabel proposes three ‘settings’ that generally require 
such improvisation: goal setting and evaluation; ‘maturity’ (which refers to specification 
of what exactly needs to be done – cooperatively correcting ‘the plan’ to achieve 
organisational goals); and a volatile environment of implementing and executing policy. 
Note the resemblance of these improvisation settings with the experimentalist scope 
condition of strategic uncertainty in which policy-makers and primary actors alike are 
uncertain about how to best achieve stated objectives, due to the volatile environment in 
which policy problem and solution are in constant flux.  

Rather than seeing practical obstacles in the implementation as unforeseen, problematic 
and destabilising forks in the road, ‘the ambiguity and complexity of frontline issues, and 
hence the need for a flexible response, are openly acknowledged’ in the experimentalist 
logic (Sabel and Zeitlin 2012: 173). In such new forms of policy-making, with general goals 
‘set provisionally by the highest levels and revised in the light of proposals by internal 
and external “lower”-level units responsible for executing key modules or subsystems’, 
rule following entails ‘the obligation to propose a new rule when the current one arguably 
defeats the purpose’ (Sabel 2005: 108). Incorporating the possibility that policy reality 
diverges from policy theory and anticipating on it in the organisational design thus departs 
explicitly from the tendency to ignore or avoid such disruptions.  

This organisation of improvisation when policy goals are confronted with reality 
and may yield ambiguity for those burdened with making implementation decisions, 
is reminiscent of ‘street-level bureaucracy’ (Lipsky 1980), but is crucially distinct in a 
number of respects. Where discretion in the implementation of policy goals is tacit for 
the street-level bureaucrat, it is the central source of input for ‘learning from difference’, 
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benchmarking, and improving goal achievement and goals themselves. Monitoring, 
rather than a means to control compliance, hence serves the purpose of learning from 
the different ‘experiments’ in attaining broad policy goals. In stimulating (implementing) 
actors to diverge from the original rule when better alternatives are believed to be at 
hand, the experimentalist accountability also differs from its hierarchical counterpart, 
including the notion of accountability in street-level bureaucracy. The discreet departure 
from the ideal policy line in case of the street-level bureaucrat typically occurs on the 
fringes of the system, under low visibility. As experimentalism instead rather celebrates 
these departures from rules when they are considered counter-productive, it relies on a 
dynamic form of accountability ‘in which actions are justified, or compliant, if they can 
plausibly [be] explained as efforts to advance organizational purpose, well informed by 
reflection on the best efforts of actors currently responding to like situations’ (Sabel and 
Zeitlin 2012: 174). This means that where the street-level bureaucrat still has to pursue 
their discretion as an anomaly to the dominant hierarchical rules of the organisation, the 
discretion (or improvisation) is celebrated as a moment of learning and improvement and 
therefore pulled to the forefront in the experimentalist model of policy-making.

The role of interest groups in experimentalist practice
Even though the experimentalist logic puts explicit emphasis on the involvement of civil 
society in joint goal setting and in the recursive implementation and revision process, 
little attention in the experimentalist literature has been devoted to what exactly it is that 
such actors do or how they operate in such a setting in practice. This is not to say that 
behaviour of the non-state actors is ignored in the various accounts of the functioning and 
development of experimentalism. On the contrary, it is clear that they can play a central 
role in the emergence of an experimentalist governance setup, as has been addressed 
in a number of case studies on the dissemination and application of experimentalist 
regimes (see e.g. Overdevest and Zeitlin 2015, 2018 on sustainable forest governance; 
Newman 2010 and Bamberger and Mulligan 2013 on EU data protection regulation; 
Biedenkopf 2015 on chemicals regulation; de Búrca 2010 on anti-discrimination policy). 
The overarching implication of these empirical studies is that not only the de jure role for 
non-state actors in the governance design on paper, but also their de facto behaviour is 
crucial for understanding and explaining the development and functioning of a recursive, 
experimentalist governance framework. 

De Búrca’s account of the way in which EU anti-discrimination policy stumbled into an 
experimentalist process, for instance, shows that where the EU Directive formally brought 
non-state actors into the law-making and implementation process, labour unions and 
employers’ organisations in practice largely refrained from engagement (de Búrca 2010: 
222). Indeed, de Búrca finds ‘that there is little if any conscious experimentalism taking 
place, and that despite the novel legislation and the new institutions established, most of 
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the actors continue to maintain a conventional understanding of the antidiscrimination 
system and of their role within it’ (Ibid. 227). The absence of some key non-state actors 
in governance processes that depend in critical respects on their input, may thus have 
significant impact on the functioning of the governance process. Crucial in this case of 
anti-discrimination policy though, is how despite this seeming lack of a conscious shift 
to engagement in the formal institutions, it appears ‘that some of the key actors are in fact 
engaging in experimental practices, giving shape to open-ended norms through concrete 
problems arising before them, and testing out and sharing their proposed solutions on an 
informal basis’ (Ibid. 231). 

In the regulation of genetically modified organisms (GMOs) on the EU market, 
Patrycja Dąbrowska (2010) argues how the aim of consulting private non-state actors 
largely shaped the institutional setting of the Directive. The reason for consulting them 
on a continuous basis not only stemmed from policy-makers’ need for the technical and 
scientific knowledge possessed by those private stakeholders, but moreover turned out to 
be the breakthrough in the impasse caused by strong resistance – most notably among the 
non-state actor stakeholders – against strict and hierarchical regulation at the EU level. 
This shows a different yet not less significant way in which the behaviour and preferences 
of interest groups may affect or shape the governance model and its arrangements. 

Although the role of interest groups in the development and application of 
experimentalist governance has been touched upon throughout case studies like these, a 
more systematic account of their behaviour in the sense of advocating in favour (or instead 
in opposition) of recursive governance processes and interest groups’ engagement in the 
institutional arrangements, is lacking – even though this will determine to a great extent 
how a recursive process actually functions. 

New modes of governance as new opportunities for interest 
representation

So far the link between new modes of governance in the EU and the role that interest 
groups play in their functioning and development has been discussed from the perspective 
of the governance model. The relevance of combining the two strands of theory, however, 
also stems from the perspective of interest group representation and the new lobbying 
opportunities that may arise in new modes of governance. The body of interest-group 
literature is diverse and extensive, and it is hence unfeasible to give an exhaustive account 
of all relevant academic discussions around it. This section instead picks those debates 
that are the most relevant for this thesis: those that point at interest-group behaviour in 
and response to new and changing governance structures in the EU and the corresponding 
governance arrangements. Since interest groups’ main purpose is to influence policy in a 
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way that favours their (constituency’s) interest, they can be expected – and as have been 
shown in a rich body of literature – to be aware and sensitive to the institutional setting 
in which they operate. Put differently, and very generally, interest organisations aim to 
‘shoot where the ducks are’ (Coen and Richardson 2009: 344). As such, they tend to alter 
their behaviour and engagement strategically in response to policy-making conditions 
as well as institutional arrangements so as to maximise the impact of their activities. As 
this section will argue, however, despite this understanding of interest groups’ being 
responsive to their institutional context, the study of interest representation in the EU so 
far seems to be largely insensitive to different or evolving modes of governance – which 
is what this thesis indeed addresses.

First, as regards the definition of ‘interest group’, I follow Klüver (2013: 5), who, based 
on Beyers, Eising, and Maloney (2008) points to three fundamental features: interest 
groups are organisations, pursue a political interest, and have a private status. The 
organisation criterion means that broad social movements do not qualify as interest groups. 
The pursuit of a political interest excludes for instance leisure and sports organisations. 
The third feature means that an interest groups does not seek public office as do political 
parties (see Klüver 2013: 5-6). Since, as the above section explains, the experimentalist 
governance cycle thrives on information that can be found anywhere in the network, the 
scope of actors that are researched in the case studies for this thesis may include non-state 
actors who do not fall (explicitly) under this definition. Indeed, if relevant, also actors 
such as, for instance, scientific research organisations or think tanks will be included. 
The research design in Chapter 3 will discuss this in more detail. 

A classical line of research on interest representation, in which the work of scholars 
like Beyers (2004), Mahoney (2008), Coen and Richardson (2009), Greenwood (2011) 
and more recently Klüver (2013) is prominent, aims to map the strategies employed by 
interest groups to enter the policy cycle and the ways influence is exerted on the policy 
outcome. In his seminal 2004 article, Beyers distinguishes between internal (‘access’) 
and external (‘voice’) lobbying strategies, and shows that regardless of the type of interest 
that is represented (diffuse or specific constituencies), the choice of lobbying strategy is 
highly influenced by the specific institution that is targeted (2004: 235). Underscoring 
interest groups’ sensitivity to their institutional context, ‘venue shopping’ is a common 
term to indicate how groups seek to maximise influence by looking for the most receptive 
institution in a specific situation (e.g. Mazey and Richardson 2006; Ruzza 2011: 457). 
This refers, for instance, to the stance of the ministers in the Council on a particular 
issue and whether or not that coincides with the advocated interests (cf. Baumgartner et 
al. 2009) which determines the attractiveness of that ‘venue’ in a specific policy process. 
Greenwood suggests that the European Commission and the European Parliament are 
generally top priority targets of interest groups seeking to influence policy outcomes in 
the legislative phase (2011: 25). Being significantly less accessible to interest groups than 
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the Commission and the Parliament, the Council of Ministers has, as a generalisation, 
somewhat lower priority than the former two. Furthermore, influence is to be asserted 
as early as possible, as intervention becomes progressively more difficult and the scope 
for impact declines in later stages (Greenwood 2011: 41; Smismans 2008: 883). The 
existing literature thus shows a strong focus on the legislative phase, as once legislation 
has been adopted interest groups play primarily a monitoring (or ‘watchdog’) role. It 
simultaneously suggests a strong adaptability of interest groups in seeking the best venue 
to exert influence within a particular policy-making process. Paramount though these 
studies are for understanding what interest groups do in order to assert influence on 
the policy outcome, the research executed so far in this domain is largely insensitive to 
different or evolving modes of governance. 

The body of literature on (changing roles for) civil society organisation seems to 
generally focus on the decision-making, indeed legislative phase of the policy process. 
In their recent book, however, Dür and Mateo (2016) provide a relevant account of 
interest-group involvement in the EU’s multilevel polity by devoting attention to different 
capacities (comparative advantage) of citizens groups vis-à-vis business organisation in 
their ability to engage in the policy-formulation (legislative) phase and the policy-execution 
or implementation phase. The authors argue that due to business’ possessing technical 
information, these groups have an advantage in engagement in policy implementation, 
while citizen groups have stronger political grounding and are therefore expected to be 
better equipped to engage in the legislative institutions (Dür and Mateo 2016: 5; 154-
5).1 Their expectation (and eventually finding) that well-resourced business actors are 
better able to access policy executive institutions than citizen groups is indeed of central 
importance for my research, as the logic of experimentalism revolves extensively around 
implementation. If it were predominantly business actors who are able to follow this 
process, a potential problem with the practice of experimentalism’s recursive policy-
making looms.

1 This suggestion seems to possibly contradict arguments of authors such as Klüver (2012 (a): 505-6; 2012 
(b): 1130), De Bruycker (2016: 614), as well as Dür et al. (2015: 974-5), who contend that no pro-business 
bias is systematically apparent in the EU because access and information supply do not necessarily equal 
lobbying success in the Commission or the Parliament in the legislative phase. This difference in capacity 
to engage in policy implementation, and implementation institution that thrive on such technical infor-
mation, may indeed yield a different perspective on the possibly advantaged position of business in the 
lobbying process. It is especially in such technical information-driven institutional setting that the bias 
in lobbying success may emerge as a consequence of a bias in ability to deliver the required information 
– i.e. in the favour of business actors.
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New modes of governance and interest-group involvement: intentions and effects 
Representatives of both business and civil society organisations have been called upon 
by EU institutions on a pragmatic as well as normative basis, in the Union’s response to 
the growing critique of its functioning and closed, technocratic policy-making style (e.g. 
della Sala and Ruzza 2007: 1). The urgency to investigate the changing dynamics between 
EU governance and non-state actor involvement is expressed sharply by Carlo Ruzza, 
who stresses that ‘[g]overnance, with its multiplicity of institutional forms, its variety 
of network arrangements and changing distribution of powers, affects the institutional 
dynamics and outcomes of the inclusion of civil society actors, often in unanticipated 
ways’ (2007: 139). With a broad scope of approaches to interest representation and civil 
society involvement in the EU in general, and its changing role in new and emerging 
modes of governance more specifically, the topic has indeed received extensive scholarly 
attention over the past two decades. In that line of research, scholars focus explicitly on 
the role that interest groups are assuming in new and changing policy processes in the 
EU, often looking at the Open Method of Coordination (OMC) as a specific new mode 
of governance. 

In New Modes of Governance and The Participatory Myth, Stijn Smismans (2008) 
points out that although in general new modes of governance are claimed (indeed intended) 
to increase dialogue with societal stakeholders, thereby responding to the legitimacy crisis 
by increasing governance by the people, this is not to say that this will also practically lead 
to more effective and broader societal participation compared to ‘old’ governance. In a 
similarly sceptical vein, Laura Cram (2011) argues that disappointingly little has changed 
for the better in new modes of EU governance. She argues that governance is consciously 
used by the Commission as a government tool to broaden its power to sensitive areas (such 
as social area), and she stresses that if anything it is a rhetorical change that potentially 
undermines legitimacy of the EU even further. Equally critical is Sandra Kröger, who 
states that legitimacy in the OMC as new mode of governance is often mistakenly equated 
with policy effectiveness, rather than studied as a value on its own, and that arguments 
by scholars championing the democratic benefits of this governance instrument often 
closely follow EU rhetoric (2007: 566-7). Kröger bases her analysis on an examination of 
participation, representation, deliberation, and accountability as ‘variables’ for legitimacy 
in OMC processes in national and EU contexts, looking at opportunities for access in 
formal and semi-formal venues (Ibid. 568-570). She concludes that both from a liberal and 
from a deliberative conception of democracy the OMC governance mode does not live 
up to the demands as it falls short by practically each measure she argues to be crucial 
for legitimacy (Ibid. 578-9). 

In general, the message of these scholars in this particular domain is that the call 
on civil society in new modes of governance as a way to overcome the problems with 
democratically legitimate policy-making is over-optimistic, and will contribute little 
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to improving the situation. Although these studies do not address experimentalism as 
a specific governance framework, the questions they address underlie the same set of 
questions that this thesis seeks to answer: what are in practice the effects of a governance 
model’s on-paper intentions to enhance civil society involvement? And even though the 
democratic legitimacy question as such is only implicitly part of this thesis’ focus, the 
conclusion from this body of literature on interest group involvement in new modes of 
governance is directly relevant for my research too: (how) can experimentalist governance 
arrangements, through the involvement of civil society actors in continuous information 
sharing and best-practice finding, contribute to more democratic policy-making in the EU?

Yet, despite all the emphasis on the importance of the issue and amidst the strong 
variety of ways in which non-state actors can become involved (not only in terms of the 
official roles attributed to these groups in particular processes, but equally important 
the way in which it occurs in practice), precisely what effect those new policy-making 
structures have on how such organisations act, largely lacks adequate empirical 
underpinning. Although extensive attention has been devoted to developments in official 
EU documents like treaties and white papers, and while it is crucial to investigate their 
effects empirically, most of the research on how this affects what non-state actor do in 
practice rests on expectations, predictions, and assumptions merely based on those texts 
(e.g. Cram 2011; Finke 2007; but see Kröger 2009 and Sanchez-Salgado 2014a on how 
OMC processes shape civil society behaviour in the Member States). 

In a somewhat more empirical approach to the question of how new modes of 
governance practically (re-)organise and possibly enhance the role of non-state actors as 
a route to inter alia more democratic legitimacy, Corinna Wolff’s analyses the intentions 
and rationales of the Commission to engage civil society in the social OMC as a new mode 
of governance. To that end, she analyses texts published by the Directorate General (DG) 
Employment to learn about its view on how the involvement of the affected should be 
organised (2013: 2-3). Although this rhetorical analysis is a useful empirical contribution to 
studying the changing role of interest groups in new modes of governance, the intentions 
of the Commission on civil society involvement (be it in wording or in institutionalisation) 
cannot be assumed to directly reflect that engagement in practice – as will be argued more 
explicitly in the next section. While Wolff rightly claims that despite broad attention for 
civil society engagement in new modes of governance scholars have ‘[o]nly rarely […] 
taken the time to examine in detail what is actually being said’ (Wolff 2013: 20), scholars 
have equally rarely taken the time to examine in detail what is actually happening.

Related to legitimacy question that drives Wolff’s study, but also focusing on the 
functioning of the governance model with respect to civil society organisations Kohler-
Koch and Quittkat (2013) address this engagement question in a number of consultations 
in different phases of the policy process. On the basis of their empirical study, the authors 
discuss a number of practical consultation instruments of the Commission through which 
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interest group involvement is enhanced in the policy-making process. One of those 
is monitoring of political measures, which ‘implies that the Commission uses CSOs 
as a “supporting bureaucracy” to facilitate the implementation and enforcement of 
European policies, as CSOs participate in finding solutions to implementation issues and 
communicate these to the wider public.’ (Kohler-Koch and Quittkat 2013: 79). However, 
exactly how these measures in which the role of civil society is enhanced work in practice, 
and how they affect interest-group behaviour in the implementation, is left unanswered, 
as the authors do not discuss the implementation of this new development. 

Interest-group behaviour in new institutional environments 
The literature on interest representation clearly suggests the sensitivity of interest groups 
to their lobbying environment, including new institutional environments that new modes 
of governance that lean increasingly on policy implementation provide. Little explicit 
account, however, has been taken of the functioning and accessibility of policy-specific 
implementation institutions such as the European Food Safety Authority (EFSA) in EU 
food regulation (see e.g. Vos 2010), the European Chemicals Agency (ECHA) in the EU 
REACH (Registration, Evaluation and Authorization of Chemicals) regulation (see e.g. 
Scott 2009), or the Technical Working Groups in the Industrial Emissions Directive (see 
Chapter 4). It are precisely these implementation institutions that assume an increasingly 
central role in new modes of governance which develop policy through a process of 
implementation and recursive revision, including the processes researched by Kohler-Koch 
and Quittkat. In this regard, the abovementioned suggestion by Dür and Mateo (2016) that 
different group types have different default capacities to engage in the implementation – 
and thus in the implementation institutions – is again highly relevant here.

As Bart Vanhercke contends with regard to studying the actual impact of new modes 
of governance (such as, in his research, the OMC in social policy), it is essential to look 
at the strategic usage by domestic actors and how they transform EU resources into 
political practice (2009: 6). With this comment, Vanhercke suggests that empirical on-
the-ground research is necessary when analysing how actors seize political opportunities 
that come with new governance tools, and that such research cannot rely on a mere 
analysis of (national and European) official documentation (cf. Ibid. 7). As regards the 
interaction of the macro-, meso-, and micro-level of OMC’s governance structure and its 
on-the-ground operation, Kröger likewise argues that ‘[t]he assumption of deliberation 
as the mechanism leading to learning has, in proportion to its theoretical significance, 
received little empirical attention. Indeed, there are barely any empirical studies which are 
dedicated to deliberative processes or “deliberation in action”’ (2009: 9). Many accounts 
of EU governance do not conceive of the learning and reaction questions as questions of 
social processes, thus neglecting the several steps of interaction that it involves and which 
are by no means automatic, obvious or uniform (Ibid. 8). 
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This notion of the heterogeneity of actors’ behaviour – as opposed to a generic picture 
of their involvement –  is underscored by Carlo Ruzza. With respect to the differentiation 
of civil society organisations’ role in different areas Ruzza rightly argues that 

[v]iews of civil society which are articulated in institutional documents cannot be 
assumed to coincide with how the role of civil society is actually viewed in specific 
policy areas. The presence of different ideologies, traditions of consultation and structural 
constraints in different policy areas make it necessary to investigate the role of civil 
society in specific areas. The strategies used to exert influence, the types of involvement 
and the mutual expectations of EU and OCS actors are likely to differ according to 
variables such as the type of legal base, the structure of policy networks and the interests 
mobilised. (Ruzza 2007: 52)

Although this observation points towards the need of taking a finer-grained 
perspective, and for paying attention to the practical effects of institutional or textual 
intentions, Ruzza refers to mere views on the role of interest groups rather than actual 
roles they play, failing to connect these ideas to the things they actually do in response 
to those views (comparable to Wolff 2013).

Notwithstanding the empirical attention for the way in which interest groups 
respond to changes in governance structures in studies on specific cases of governance 
developments (see e.g. Newman 2010; Heisenberg 2005 on Data Protection Directive or 
Mügge 2010; Claessens, Underhill, and Zhan 2008 on financial regulation), the literature 
that specifically deals with the overarching question of interest representation in new and 
changing modes of governance largely lacks such empirical underpinning (but see Zito 
2007; Kröger 2007; Smismans 2008). Moreover, even though suggestions that governance 
practice ultimately depends on the actors involved and governance processes in practice 
are plentiful (e.g. De Búrca 2010: 235; Rangoni 2016: 3), and even though policy choices 
regarding governance arrangements are also subject to a lobbying and influencing act 
between state and non-state actors, the literature so far seems to leave the question of the 
role of interest groups in development of new modes of governance largely unaddressed. 
Although each of these strands of literature in their own respect undeniably contributes to 
the understanding of interest groups in EU policy processes, an unanswered topic seems to 
be the role that such non-state actors play themselves in the development of new modes of 
EU governance through – be it through their explicit advocacy for particular governance 
arrangements or by their participation in those arrangements in the implementation of 
policy.



527599-L-bw-Truijens527599-L-bw-Truijens527599-L-bw-Truijens527599-L-bw-Truijens
Processed on: 11-1-2019Processed on: 11-1-2019Processed on: 11-1-2019Processed on: 11-1-2019 PDF page: 33PDF page: 33PDF page: 33PDF page: 33

33

Interest representation in experimentalist governance: a theoretical framework

The theoretical framework of this thesis

The way in which experimentalist governance theory guides this research is through the 
expectation that governance processes under the scope conditions of strategic uncertainty, 
polyarchy and complex interdependence have an increasing recursive character, and build 
increasingly on inputs from the relevant non-state actors. As argued in the preceding 
sections, both the scope conditions and the experimentalist governance arrangements that 
are expected to emerge under them may affect how interest group participate in order to 
assert influence. Through their participation in the policy process, but also through their 
lobbying objectives in the policy-making phase, non-state actors can contribute critically 
to the development and functioning of a recursive policy process – or instead obstruct it. 

New opportunities for involvement occur in the form of the implementation 
institutions, which in theory guide the recursive and implementation-based policy process, 
and which may involve interest groups in information exchange and best-practice finding. 
When institutions that play a central role in the implementation of recursive policy are – 
either de jure or de facto – inaccessible to interest groups, these actors may moreover seek 
alternative pathways to remain engaged in the process and influence policy outcomes. 
This is all the more likely as inactivity is costly in a situation where the implementation 
of policy becomes more central in determining actual policy outcomes – as is the case in 
experimentalist policy processes. This expectation follows the distinction between ‘voice’ 
(external, outside lobbying) and ‘access’ (inside lobbying – Beyers 2004; Dür and Mateo 
2016). Not only does the recursive character of experimentalist governance provide new 
opportunities for engagement and influence; in a policy process where concrete policy 
outputs are developed more in implementation than in the legislative phase, seizing such 
emerging opportunities for engagement may become more of a necessity than a voluntary 
‘extra’ channel for influencing policy outcome. This however need not be a zero-sum 
game, as new opportunities may also cause more lobbying in general, without ‘sacrificing’ 
existing channels (cf. Lange 2007). 

Moreover, whether interest groups address such implementation institutions, and how 
they engage with them, is not only a function of the institutions’ accessibility; interest 
groups’ own resources also matter to a great extent (cf. Dür and Mateo 2016). At a more 
general level, this means that even though an institution may require particular input 
from interest groups and may be accessible on paper, not all interest groups will be 
equally able to provide that input and thus to access the institution and engage with its 
operations. Following the logic of non-hierarchical policy processes, discussed above, 
‘[k]nowledge about the technical or commercial nature of the here and now task may 
be located anywhere in the network, this location becoming the ad hoc centre of control 
authority and communication’ (Sabel 2005: 115). The extent to which the various relevant 
non-state can access and participate in those institutions is thus a crucial question for 
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its network.2 Indeed, where Dür and Mateo look at the group characteristics to explain 
lobbying strategy and subsequently look at consequences of different lobbying strategies 
for the influence these groups have, my research focuses on interest-group behaviour as 
a function of the governance arrangements and subsequently the consequences of their 
behaviour for the recursive policy process. 

As will be discussed at more length in the research design and case selection chapter, 
my research will investigate the role that interest groups play in the practice of more or less 
established recursive models, so as to understand how they contribute to its functioning 
and further development. In addition, it will look at the role that interest groups play in 
the development (or emergence) of such recursive policy processes and arrangements 
by investigating cases in which, due to the scope conditions, such an experimentalist 
model is expected to emerge: do they welcome proposals for recursive policy-making, or 
instead oppose and thereby hamper it? The research thus follows the idea that the scope 
conditions would create the right environment for a recursive model, and expects interest 
groups to play a significant role in such a model. Interest groups, looking to maximise their 
influence, and therefore being responsive to their policy-making context, are generally 
expected to fulfil their theorised role in the recursive policy arrangements, as long as 
they can deliver the input that these institutions demand. Answering the question posed 
above will illuminate more generally what the behaviour of the relevant interest groups 
means for the functioning and de facto development of experimentalism. Furthermore, 
this research will go a step beyond the question of mere access to such institutions by 
digging deeper into exactly what interest-group engagement looks like within recursive 
policy arrangements. In so doing, I will investigate what role such interest groups (can) 
play in discretionary implementation and peer review and thus what role they play in 
the functioning – and hence development – of such recursive policy processes. The 
reciprocal relations between recursive governance arrangements and interest-group 
behaviour investigated in this research are schematically presented in the Introduction 
chapter (page 6). 

Changing institutions and adaptive interest-group behaviour: a pragmatist approach
The discussion above suggests a particular reflexivity of actors on their institutional 
context and implies a particular adaptability in their behaviour within that institutional 
setting. In turn, as the theoretical argument proposes, the way in which the institutions 
function in practice is dependent on how actors operate within them. In other words, and 

2 Even though the distinction between various types of groups (business versus citizen groups for instance) 
is not the core focus of this research, it will be part of the case studies and the resources that groups have 
to be able to participate in the recursive policy arrangements will be of relevance for the functioning of 
the governance process.
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at a meta-theoretical level, my framework suggests an interactive relationship between 
institutions and actors’ behaviour, in which the two mutually influence each other. Actors 
in general, and the interest groups in this research in particular, are conceived to operate 
strategically with a goal to maximise influence, thereby making reflexive and creative 
considerations with regard to the institutions in which they operate (cf. Herrigel 2010: 17). 
In that regard, Carlo Ruzza reminds us that ‘there is a direct link between governance and 
civil society, but it is one that needs to be examined as an evolving relationship between 
actors and which is oriented by path dependencies, strategic and ideal interests, and 
changing political opportunities’ (2007: 144). 

The research’s central premise is that the way in which different actors operate in 
the institutional setting is neither automatic nor uniform. Different actors are expected 
to behave differently, while their behaviour does not necessarily follow what institutions 
‘on paper’ expect them to do. Interest-group behaviour is, in other words, not fully 
predictable on the basis of the institutional structure. It is exactly this relationship between 
institutions and actors’ unpredictable and divergent behaviour that this research seeks 
to model theoretically and investigate empirically. In so doing, this research rejects an 
institutionalist approach in which institutions as structures are predictably constraining 
(almost deterministically) actors’ actions, and instead looks at the different possibilities 
for achieving ends that the different actors find in them. 

This reciprocal relationship between institutions and actors is explicit in the 
experimentalist logic, which works on the basis of continuous revisions on the basis of 
experiences on the ground where the unanticipated obstacles and successes provide inputs 
for revisions of goals, means, and procedures. Discrepancies between the intentions of 
policy-makers vis-à-vis those of the non-state actors on the one hand, and divergence 
in the reactions of the various relevant actors on the other, are essential as they may 
cause a policy process to stumble towards, as well as away from, experimentalist or 
recursive practice (cf. De Búrca 2010). An experimentalist policy process is thus a 
particularly practical and explicit instance of actors responding unpredictably, creatively, 
and reflexively to opportunities emerging in their institutional environment, thereby 
simultaneously and reciprocally recomposing and reshaping these institutional structures 
(cf. Herrigel 2010: 17; Archer et al. 1998: xvi).
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Studying the reciprocal interaction between 
experimentalism and lobbying: research design

Neither ‘experimentalist governance’ nor ‘interest-group behaviour’ is a clear-cut, 
unidimensional, and immediately applicable concept. Experimentalist governance is a 
term that has been used as a concept to analyse, describe and understand emerging 
structures and patterns in policy-making, rather than a pre-designed architecture used 
by officials to tackle a certain policy problem. Moreover, policy-making processes or 
governance frameworks may have experimentalist features without corresponding 
perfectly to the 4-step model presented by Sabel and Zeitlin. These frameworks may 
however gradually move towards a full experimentalist process through its recursive, 
self-revising character, in which deficiencies or limitations may be corrected in the next 
iteration.3 This means, with respect to researching such governance frameworks, that 
experimentalism cannot be treated as a dichotomous variable. In addition, this thesis 
focuses on interest-group behaviour in the legislative phase by looking at their positioning 
on policy goals, policy means and policy arrangements: how they came to that position, 
and how they articulate it. With regard to their behaviour after the legislative phase, it 
will not only ask which institutions interest groups (seek to) access in order to remain 
involved, but more fundamentally examines what that engagement looks like. For these 
reasons related to the concept of experimentalism and the conceptualisation of interest-
group behaviour in this research, as well as the nature of the research question of this 
thesis, a large-N quantitative analysis is not feasible. The research instead consists of an 
in-depth case comparison of four policy-making processes. Furthermore, as argued in the 
previous chapter, the nature of the relationship between experimentalist structures and 
the behaviour of interest groups acting within them is considered to be reciprocal. The 
endogeneity embedded in the question how institutional arrangements affect behaviour 
and how that behaviour affects the institutional arrangements is what the research aims to 
model theoretically and investigate empirically. To assess such reciprocity and disentangle 

3 Some authors, like De Búrca et al. (2013), have argued that governance architectures can only be ex-
perimentalist if they contain all 5 defining features of the model. Instead of using the ambiguous and 
methodologically confusing category of ‘pseudo-experimentalism’, introduced by these authors, I look 
at specific features in a governance framework that may (or may not) contribute to the experimentalist 
character of the policy process as a whole. 
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how experimentalist governance arrangements affect and are affected by interest-group 
behaviour, one must carefully reconstruct the strategic behaviour of the actors throughout 
each policy cycle. For this exercise, the small-N, intensive research method of process 
tracing is the best-suited methodological approach for the within-case study, due to its 
emphasis on temporal sequencing and narrative reconstruction (Beach and Pedersen 
2013: 14-15). 

The methodological choice for process tracing means that the internal validity of a 
chain of events within the cases at stake is prioritised over external validity and broad 
generalisations (e.g. Gerring 2001: 20). This method entails detailed reconstruction 
of decisions by, and interactions among, multiple actors, as well as their subjective 
interpretations. However, by combining the intensive methodology of process tracing 
with a comparative case study design, the research aims to detect patterns and conditions 
that may apply across different cases of policy-making, across various policy domains. 
Strategic case selection, cross-case comparison, and the construction of disciplined 
narratives ensure that the case studies are not idiosyncratic but contribute to enhanced 
understanding of the development of experimentalist governance and the role that interest 
groups play in that (cf. Bennett and Checkel 2015: 21; Schimmelfenning 2015: 105). The 
aim is explicitly not to establish generally and directly applicable social laws, but rather 
to provide insights into how the reciprocal relationship may emerge throughout different 
cases of EU policy-making. The aim thereby is to ultimately propose conditions that 
favour interest groups’ actual involvement in the recursive institutions that require their 
inputs – thus making the policy process in practice correspond with the governance 
framework on paper. Following the focus on in-depth narratives of the legislative and 
implementation processes, the primary source of information in this research is semi-
structured, qualitative interviews with a sample of the active lobbyists and policy-makers 
per case study. Additional information is derived from official EU documents, including 
proposed and adopted legislation, reports of consultations, official communications, 
minutes of official meetings. Information on interest groups’ positions and coalition is 
also based on position papers and information on their websites. Both the EU documents 
and the additional interest group statements are publically available on the internet. 

In the next section I briefly discuss the methodology of process tracing and its 
relevance for answering the research question at hand. After that, the questions that 
guide the general structure of the case studies will be discussed. The second section 
of this chapter presents the comparative case study logic justifying the case selection, 
followed by an introduction of the case studies. The chapter ends with a description of 
the interview selection technique applied in order to obtain the most representative and 
balanced pictures of the lobbying processes in the four case studies.
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Reconstructing processes and tracing causal pathways
Process tracing is considered the most suitable methodology for investigating empirically 
how different actors behave in, and contribute to emerging policy-making processes 
and their arrangements in an already complex governance environment. This in-depth 
qualitative methodology allows for examining the successive stages of legislation and 
mutual interactions between governance arrangements and interest representation in 
each case (cf. Gerring 2007: 172-3; Beach and Pedersen 2013: 1). Through this ‘research 
procedure intended to explore the pathways through which initial conditions are turned 
into outcomes’ (Vennesson 2008: 224), this study will go beyond connecting a cause 
to an effect, and indeed explore how the two are related. Put differently, whereas other 
methods are often primarily concerned with observable cause(s) and effect(s), this 
methodology provides the appropriate means to discover the process through which a 
certain phenomenon or outcome emerges, by exploring underlying, not directly observable 
mechanisms that hold the powers to connect the cause(s) to the outcome (cf. Celik and 
Wolff [forthcoming]; Collier et al. 2010). It moreover takes context seriously to an extent 
that it explicitly rejects the ceteris paribus assumption that makes cases or observations 
directly comparable (Gerring 2007: 172-3). In that sense, it helps to detect developments 
in processes that are path-dependent or otherwise context-sensitive, as is more often than 
not the case in EU policy-making processes (Coen and Richardson 2009: 338). Process 
tracing thus connects concepts and their causal force in their particular context, which 
makes it suitable for grasping the rather complex and multidimensional central concepts 
that lie at the heart of this study. With regard to the three different types of process tracing 
that Beach and Pedersen (2013: 11) propose, it should be noted that this thesis falls neither 
into the theory building or theory testing type, nor into the type that aims to explain a 
particular observed outcome. I rather seek to model the recursive effects that institutions 
and actors have on one another in a particular policy-making context. To that end I trace 
the consecutive steps throughout a policy cycle of policy formulation, implementation 
and revision in which actors’ behaviour and institutional arrangements mutually shape 
one another and analyse how that consequently shapes the governance framework and 
its functioning.

In that respect it is worth repeating Ruzza’s insightful comment about the reciprocal 
relationship between institutional change and interest-group behaviour: ‘there is a direct 
link between governance and civil society, but it is one that needs to be examined as an 
evolving relationship between actors and which is oriented by path dependencies, strategic 
and ideal interests, and changing political opportunities’ (2007: 144). The idea that actors 
seek to seize new institutional opportunities as they come, follows from the perception of 
these interest groups as principally influence maximising, and thus strategically operating, 
actors. Yet, this is not to say that these choices are independent of situations or context 
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– quite the contrary. Moreover, even though actions may be intentional and organised 
around ‘the idea of an end’ (Herrigel 2010: 19 citing Dewey 1916), their calculations 
and the actions that result from such considerations are not free from distortion, lack 
of information or awareness of the situation, miscalculation and mistake (Ibid. 20). 
On the one hand this means that similar structures may evoke different responses by 
different actors. On the other hand it implies that the consequences of structures and 
the consequences of actions in response to them are prone to be unintentional and 
unanticipated. (Recall in the context of my research De Búrca’s (2010) account of EU 
anti-discrimination regulation stumbling into experimentalism, and how Newman’s 
(2010) similarly argues that EU data protection regulation is shaped to a large extent by 
unintended and unforeseen consequences.) Actors’ reflexivity in orienting to the new 
institutional environment, as suggested in the previous chapter, is grasped accurately by 
Bob Jessop, who sees institutions as divergently shaping the framework within which 
actors move, act, and make decisions:

[A] strategic – relational analysis would examine reflexivity as well as recursivity. 
In other words, it would address agents’ capacity to engage in learning and to reflect on 
institutional context, institutional design, etc. This suggests the importance of adding 
a reflexive turn to the institutional turn in order to take account of actors’ capacity to 
monitor their own actions; to integrate social science knowledge into their activities; and 
to programme their own development (producing evolution in the modes of evolution). 
(Jessop 2001: 1230).

As the institutionalised arrangements as well as non-institutionalised procedures 
for an experimentalist policy cycle play a pivotal role in the expected behaviour of 
interest groups in such policy-making structures, such reflexivity is highly relevant 
to this research. Indeed, as this research rejects an institutionalist approach in which 
institutions as structures are predictably constraining (almost deterministically) actors’ 
actions, it is necessary to carefully investigate the interpretations, considerations, and 
specific responses of the actors in the (emerging) experimentalist governance structure. 
It is thus important to not only understand what actors do, but also why they do it in 
a certain way. Through semi-structured interviews with the relevant interest group 
actors in the case studies (presented below), the research aims to grasp the reasons and 
considerations behind observable actions. By having the actors themselves reflect on 
their (strategic) decisions in response to the (emerging) recursive policy setting, and by 
reconstructing the consequences that result from these decisions, the research moves 
beyond a mere variable-based approach and will provide a multi-layered model of the 
reciprocal relation between institutional political opportunities and the way in which 
actors utilise them. Some limitations of interviewing should be taken into account as not 
all the information derived that way can be regarded fully reliable. Most importantly, 
information on political processes, that moreover are still ongoing, may be sensitive in 
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a political or career-related way, preventing interviewees from speaking freely. Equally 
important is that interviews were conducted concerning experiences, preferences and 
considerations of some years ago, compromising reliability due to fallible memory. Also, 
some interviewees spoke on behalf of others that worked on the case at the time, or were 
asked questions about the position of the organisation as a whole – which may lead to data 
that diverges from the actual position of considerations that motivated a certain decision. 
Despite these limitations that ask for some caution in the analysis of the interviews, the 
virtues of this direct form of data collection for the qualitative reconstruction of the policy-
making process remains crucial. Correcting for possible biases of individual informants, 
moreover, I triangulated information from the interviews by comparing it with – most 
importantly – statements from other interviews, but also with information form position 
papers, newspaper articles, and other official documents. Due to significant quantity of 
interviews conducted for each case study, covering actors from various ‘sides’ in the 
policy process, there was abundant empirical material to pursue this corrective measure. 
Through this triangulation between interviewees and types of sources, the case studies 
do not build on stand-alone pieces of empirical evidence that may be vulnerable to bias. 

Besides the close attention paid to actors’ behaviour and motivations, taking an in-
depth methodology like process tracing helps to overcome the issue of endogeneity – or 
rather helps to research exactly this endogeneity. As the functioning of a policy process 
is fundamentally dependent upon the role of interest organisations, the way in which 
such interest groups respond to new circumstances is also considered a reciprocal causal 
factor for the emergence and functioning of an experimentalist design. In the previous 
chapter, I argued that existing studies on the changes in role and strategies of interest 
groups in new modes of governance are largely based on assumptions drawn from official 
documents whereas it is precisely the discrepancy between design and practice, between 
intentions and unintended consequences, that are crucial in understanding the functioning 
of experimentalism on the one hand and its effect on interest groups’ strategies on the 
other. Indeed, the endogeneity between governance structure, diffuse responses and 
behaviour by the actors involved, in turn leading back to a revision of practices and 
processes is a fundamental and explicit premise of the experimentalist model. Contrary 
to the classical hierarchical public policy model, such unintended consequences and 
discrepancies between conception and execution are acknowledged and furthermore 
utilised to reshape and improve policy goals and means. In other words, endogeneity lies 
at the heart of this study and the in-depth qualitative methodology helps to investigate 
that empirically. 

Four cases of policy-making under challenging scope conditions 
The comparative case study design seeks to investigate and compare four cases of policy-
making and lobbying under the scope conditions of strategic uncertainty, polyarchy, 
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and complex interdependence. As argued in the theory chapter, these conditions are 
fertile ground for, and are thus expected to foster policy-processes with a recursive, 
experimentalist character. The question of the role that interest groups play in the 
development and the functioning of such policy processes is answered on the basis of 
a number of additional questions. These questions, in the process tracing paradigm, 
constitute the pathways I intend to trace in order to understand the role that interest groups 
play in the development of a policy process. Broadly speaking, these questions cover two 
interrelated aspects: first, how do the formal governance arrangements that are applied 
under the scope conditions affect interest groups’ goals and strategies; and second, how 
do these goals and strategies affect the functioning of the governance process and hence 
its further development? The goals and strategies of interest groups refer on the one 
hand to their lobbying objectives in the legislative phase (for instance: do they lobby in 
favour of using recursive measures and broad framework goals?), and furthermore to their 
participation in the policy process after legislation is adopted (mainly: do they engage in 
the institutions that implement the policy in a recursive way?).

The case studies focus firstly on the lobbying process in the legislative phase, and on 
whether or not a proposed recursive policy process was welcomed by the active interest 
groups in the field. Each case analyses the process of drafting or revising a piece of 
legislation under the three scope conditions, focusing on the lobbying objectives and 
efforts of interest groups vis-à-vis policy goals and (equally important) arrangements 
for achieving them. This question will reflect firstly the effects of the scope conditions 
on interest-group behaviour, by linking these challenging policy-making circumstances 
explicitly to what policy solutions are deemed appropriate or are preferred by the 
various actors involved. Another focus of this question is the effects of the existing 
policy framework on the preferences and hence objectives of the lobbying interest 
groups. Experience with recursive measures (whether positive or negative) may be of 
crucial importance in shaping the preferences of interest groups vis-à-vis proposed 
policy measures. In short, the first step is to see in what ways the scope conditions, 
the (proposed) formal policy process on paper, and previous experiences affect interest 
groups’ preferences about the governance arrangements. 

After analysing the policy-making context (i.e. scope conditions and existing 
governance framework) and its effects on interest groups’ preferences in the legislative 
phase, the case studies address how interest groups organise their activities after 
legislation is adopted. Do they adapt to the new institutional setting? Do they extend 
their activity and remain active in the implementation of recursive policy? The central 
focus in this question is directed to those institutions that are explicitly occupied 
with the implementation of a specific policy process – as opposed to for instance the 
Commission, which is also responsible for coordinating and monitoring implementation. 
Recursive policy-making processes typically include an institution that is concerned with 
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implementation, coordination, reviewing and revising efforts on the basis of experience. 
It is in such institutions that civil society stakeholders (both business and NGOs) may 
be explicitly involved in order to share their vision and to discuss results of different 
courses of implementation. Such institutions are part of the post-legislative recursive 
experimentalist cycle, which means that they play an important role in the elaboration 
and revision of the rules, goals and means themselves and not only in developing specific 
strategies to implement them. (Note that Dür and Mateo (2016) claim that it is in these 
kinds of implementation institutions that resource-rich business organisations tend to 
have an advantage over resource-poor citizen groups.) Examples of such implementation 
institutions are the European Chemicals Agency (ECHA), which functions as a 
regulatory agency in the REACH regulation on the safe use of chemicals (Te Roller 
2011); the European Food Safety Authority which provides advisory risk assessment 
to the Commission in food safety regulation (Vos 2010); Technical Working Groups 
(TWG) in the Integrated Pollution Prevention and Control Directive in which state and 
non-state actors continuously update emission limit values on the basis of Best Available 
Techniques (see Lange 2007; and Chapter 4); and the Common Implementation Strategy 
(CIS) developing non-binding guidance documents in the recursive implementation 
process of the Water Framework Directive (Sabel and Zeitlin 2008: 310). Not only do 
the precise competences and composition of the implementation institution vary across 
legislative frameworks; but the way in which an institution functions may develop over 
time – both intentionally and de jure and unintentionally and de facto (cf. De Búrca 2010; 
Newman 2010). This will be elaborated on later in the empirical chapters, as it constitutes 
an important focus for the question whether and how interest groups participate in such 
recursive governance arrangements and how their response affects the (functioning and 
development) of those arrangements.

Thirdly, and finally, the case studies address the question of how this interest-
group behaviour vis-à-vis the governance arrangements in turn determines the latter’s 
functioning and shapes the policy process in practice. Put differently, the third question 
links the behaviour of actors back to the institutions (cf. Dewey 1916; Herrigel 2010) and 
asks what their behaviour may entail for the governance arrangements specifically, and 
the policy process more generally.4 Interest groups acting fully in accordance with the role 
attributed to them on paper will yield a different functionality than when actors pursue 
their participation in alternative ways (for instance when the implementation institution 
appears inaccessible to them) or when they refrain from such further engagement entirely. 
These three questions form the building blocks on which basis the role that interest groups 
play in the development of experimentalist governance will be investigated. 

4 Note the pragmatist premise of institution  actors  institution’ in the three sub questions.
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Comparative case study design 
The cases are selected in such a way that the role that interest groups play in governance 
arrangements for recursive policy-making processes is studied in different settings – 
both with regard to the level of institutionalisation and with regard to the type of policy 
(policy field). The four case studies are cases of policy-making under strategic uncertainty, 
polyarchy, and interdependence, as a consequence of which the a flexible, implementation-
based and recursive policy process is likely to emerge or has indeed been established 
already. The initial intention was to hold the three scope conditions consistent throughout 
the case studies. One of the cases, however, turned out to be characterised by less complex 
interdependence than originally expected, which allows me to highlight the causal role of 
this scope condition. The case selection follows a logic of gradually less likely conditions 
for experimentalism to be embraced and further applied and developed. Apart from 
providing a good insight into the role of interest groups in implementation of flexible and 
recursive public policy, the comparative case study design will thus show which factors 
are important for interest groups to embrace and work with experimentalist recursivity, 
which is in turn determining for the experimentalist model to be functional and to further 
develop.

As Klüver et al. contend, lobbying form and strategy are influenced on the one hand by 
policy-related factors, such as policy type, and by institutional factors that vary within the 
EU political system on the other (2015: 457). As regards the effect of issue characteristics 
and interest-group behaviour, Dür and Mateo argue that ‘[t]he distinction between 
distributive issues (policies that offer concentrated gains to a few, while distributing 
the costs to many […]) and regulatory issues (which come with concentrated gains 
for some and concentrated costs for others) affects interest group strategies’ (2016: 4). 
More specifically related to experimentalist governance in different types of legislation, 
Eberlein’s (2010) case study on the use of experimentalist governance in the European 
energy sector suggests that these recursive techniques may have only limited capacity 
to overcome some thorny problems that occur in distributive policy issues. Distributive 
conflicts may result in opportunistic behaviour by actors involved, causing deliberation 
failure (2010: 62). This then increases governmental recourse to more hierarchical rule-
making and enforcement, including top-down sanctioning power, as a way to break 
impasses in the decision and policy-making process. Eberlein thus argues that as the 
‘threat of hierarchical interventions can help to induce parties to (return to) deliberate 
in good faith’ (Ibid. 76), obstacles to the functioning of experimentalist governance 
related specifically to distributive conflicts, can be overcome by the Commission’s 
using more hierarchical sanctioning and rule-making powers. Put differently, in order to 
overcome deadlock in non-hierarchical systems, some more traditional forms of authority-
based governance can critically complement experimentalist processes – especially in 
distributive policy areas (Ibid. 62). Both for reason of issue characteristics affecting 
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interest-group strategy and for the reason of use of governance modes in different types 
of legislation, the selection of cases should comprise policy-making in both regulatory 
and (re-)distributive policy areas. 

Each of the four case studies is analysed and subsequently compared along the 
following dimensions. First, the legislation’s scope conditions and existing governance 
framework are described. Next, the spectrum of lobbying or interest representation is 
presented, showing not only the distribution of interests and the scope (range) of active 
stakeholders, but also their lobbying objectives in the legislative phase. These objectives 
can concern concrete policy outputs (a particular rule with sanction for instance) but 
will more importantly focus on the pursued governance model, arrangements, and 
institutions – the ‘rules of the game’ in the implementation of policy. The governance 
arrangements that are adopted at the end of the legislative phase should be seen as the 
outcome of this process, shaping the policy process on paper. Analysing interest group 
involvement in the post-legislative phase, I look at whether or not interest groups continue 
to be engaged after legislation is adopted, what motivation or rationale they have for 
such extended engagement, and through which channels or institutions they pursue this 
continued involvement. This latter set of questions will be insightful for the policy process 
in practice. The functioning of the governance model in practice is essential in the further 
development of the policy process: whether or not recursivity becomes or continues to be 
the modus operandi depends critically on its practical functioning and actors’ experiences 
with it. The comparative elements of the cases studied, as well as the underlying questions 
they answer with regard to the main research question are presented schematically below.
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Case comparison element Underlying question

Policy-making context Governance context

Scope conditions

Existing governance model

Interest group preferences Interest group preferences

Stakeholder configuration

Lobbying objectives in legislative phase

Governance model and institutions for implementation Policy-making process on paper

Interest group involvement in implementation Interest-group behaviour

Extension of lobbying activity

Rationale for continued engagement

Top-down versus bottom up institutions for involvement Policy-making process in practice

Functioning of governance model
Figure 1

The case where an experimentalist-like logic has been at work for a significant amount 
of time, and in which the engagement of interest groups in implementation institutions 
has been formally structured is the Industrial Emission Directive (IED). The expectation 
is that interest groups that have already been operating in such processes will recognise 
its value and adapt to it, thus making the recursive policy process function. In the 
IED’s framework, provisional and corrigible emission level standards are cooperatively 
determined in so-called Technical Working Groups in which the technical information 
is retrieved from industrial actors and (to a lesser extent) from NGOs, and in which these 
industry players together with environmental NGOs and EU policy actors determine and 
revise emission limits on the basis of regularly updated Best Available Techniques. The 
IED’s existing governance framework with its strong focus on the implementation and 
regular updating emission standards thus allows for studying the effect of such institutions 
on interest-group behaviour and the crucial role that interest groups play in making such 
institutions work. These experiences with the governance framework also translate into 
interest groups’ preferences as articulated in the legislative phase of recasting the older 
IPPC Directive into the IED – which is the legislative phase with which the case study 
will start. 
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Secondly, the case of the General Data Protection Regulation (GDPR), recasting 
the Data Privacy Directive of 1995, researches the revision of a set of quite established 
institutions in a policy process with some recursive features. This recursive policy process 
has been at work for a longer period of time, yet the participation of interest groups in the 
implementation process is not formalised. In addition to the highly salient and extensively 
lobbied legislative process, this GDPR case revolves around the functioning and (potential) 
engagement of interest groups in the central implementation institution, the European 
Data Protection Board – which will replace the Article 29 Working Party developed 
under the 1995 Directive. Even though this institution displays the logic of iterative 
policy-making and regular information exchange between the actors implementing EU 
policy (i.e. the Commission and Member State authorities), it has been largely inaccessible 
to the non-state actors, at least de facto. The effects of this institutional framework on 
the behaviour of interest groups operating under the scope conditions of uncertainty, 
polyarchy, and interdependence and on their preferences in the legislative revision process, 
are the central focus. Furthermore, as a result of the massive extension of the scope of 
the GDPR compared to the older Directive, as well as the extremely high salience of the 
topic the lobby process saw an enormous influx of ‘new’ actors to the game. As a result, 
the case arguably shows some elements of a new piece of legislation in the sense that 
many of the active interest groups had no experience with the recursive practice of the 
GDPR’s predecessor. The effect this may have (had) on the preferences articulated in the 
legislative phase, and eventually the governance arrangements of the GDPR will also be 
considered as a specific feature of this case. The recursive policy process that generally 
excludes interest group participation makes this case less favourable to experimentalist 
practice compared to the IED. This context determines the theoretical relevance of this 
case: how does it shape interest groups’ preferences in the legislative regarding the policy 
model and arrangements, and (how) do they seek to engage in the recursive policy process 
when the institutional arrangements do not provide direct access? The expectation is that 
they will seek to access the formal implementation institution, but as the case study will 
show there is an even stronger tendency to organise bottom-up alternatives to follow the 
recursive policy process. 

These two cases of reasonably strong institutionalisation of a recursive policy 
processes are contrasted with the EU Directive on Combating Child Sexual Abuse and 
Child Pornography Online. With its de novo character, this third case constitutes a less 
favourable situation for experimentalist practice and is less likely to yield experimentalist 
preferences and participation among interest groups compared to the first two cases. 
Although this case shows all three scope conditions in which more recursive policy 
arrangements are expected to be beneficial, so far no very well-articulated institutions for 
enhanced interest group engagement have been created. This is a case of de novo policy-
making under the scope conditions in the sense that it does not revise a well-established 
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framework of recursive governance, and therefore seeks to install such governance 
arrangements (more or less) from scratch. This case serves to explore how interest groups 
behave and how they form their policy preferences under the three scope conditions but 
in the absence of policy arrangements explicitly responding to those conditions. Looking 
at interest groups’ positions towards the proposed policy arrangements, the case study 
will focus on what institutions for implementation are created and what role interest 
groups play in that. After that, it investigates interest groups’ behaviour and engagement 
in the implementation and – if engaged at all – through which institutions that happens. 
The case will show the difficulty for interest-group engagement when in such a de novo 
setting the institutionalisation of recursivity is lacking. An additional, exacerbating factor 
in the implementation of this Directive is that the case as a whole shows a low level of 
implementation, largely due to the apparent loss of interest by the Commission in driving it 
forward. Where the lack of official institutions that are open to interest-group engagement 
in the highly activated GDPR case is compensated by much bottom-up initiatives to 
stay involved, the general low priority given to the implementation of this Child Abuse 
Directive seems to translate into actors not taking such action on their own initiative. In 
other words, there is neither the institutional facility to participate in the implementation, 
nor the incentive for interest groups to develop their own engagement mechanisms – both 
of which maintain the general inactivity in the implementation of the Directive.

 The fourth and final case is the recasting of the Directive on Institutions for 
Occupational Retirement Provision (IORP). Of these four, the IORP II Directive is 
the least likely situation for experimentalist practice – though embedded in the scope 
conditions for such recursive processes. Although a number of recursive processes and 
arrangements were proposed by the Commission for the revised Directive, the conditions 
under which this occurred can be expected to yield little enthusiasm among the interest 
groups. The governance background of the IORP Directive is one of arguably weak 
governance arrangements that coordinate and discuss rather than actually regulate 
occupational pension funds’ investments and asset management. In an attempt to tighten 
regulation of pension funds, the Commission intended to enhance the role of the central 
implementation institution EIOPA, in which also the interest group actors would play a 
formal participatory role. This push, and more generally the impulse for recasting the 
legislation, however, came exclusively from the EU institutions (Commission, Council) 
and not from the stakeholders. The effect that such a top-down push for tightening a 
reasonably weak existing governance framework has on the behaviour and preferences 
of the active interest groups, and the effect thereof on the new governance arrangements, 
is an important factor in this case study. Since interest organisations representing 
both employers and workers agreed that no further regulation of occupational pension 
funds was necessary or desirable at the European level, it is questionable how far 
interdependence, the third scope condition for recursive and cooperative governance, 
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was actually present in this case. Strong polyarchy and low (if any) interdependence thus 
shape the unfavourable condition for interest groups welcoming a recursive policy process. 
Although the redistributive nature of the policy should expectedly result in distributive 
conflict between the different interests concerned, the case study shows instead that the 
interest-group actors allied amongst themselves to block the proposal of the Commission 
and EIOPA – including its recursive institutional arrangements. Rather than the type 
of policy, the key factors explaining the outcome in this case seem to have been the 
(perceived) absence of complex interdependence on the one hand, and the actors’ belief 
that the concrete measure of uniform capital requirements would not fit their diverse policy 
circumstances on the other. Furthermore, interest groups’ opposition to the proposed 
measures and to EIOPA as the central institution in the Directive’s implementation was 
based on, and arguably reinforced by, the negative example of the Solvency II Directive in 
adjacent regulation of the insurance sector. The case will focus, inter alia, on the effect of 
this position of the active interest groups – and their lobbying behaviour resulting from it 
– on the recursive policy process. Doing so, the research will consider how far the absence 
of this third scope condition, rather than distributive conflict, explains the outcome in this 
case, given that the main cleavage observed united the interest organisations representing 
capital and labour against the Commission and EIOPA rather than one another. 

Data collection: interview selection technique 
As this thesis focuses on the way in which policy is developed iteratively and cooperatively, 
in which relevant information may be located anywhere in the network (cf. Sabel 2005: 
115), ‘interest groups’ refers to all those actors who participate in the legislative and/or 
implementation phase in order to inform policy makers and with the goal to influence 
policy outcomes in line with the interest of the organisation or its constituency (cf. 
Klüver 2013: 5-6). Following Klüver’s discussion of the concept, interest groups should 
be organisations, should pursue a political interest, and should have a private status, 
meaning that they do not seek public office (Ibid.).5 This means that apart from business 
and industry associations and NGOs, also trade associations, think tanks, research 
institutions and academics, law firms and individual lawyers, and chambers of commerce 
were considered as relevant interest-group actors. In one of the cases (the Child Abuse 
case), also international law enforcement agencies Europol and Interpol were interviewed, 
since they too engaged in the policy process by providing information and arguments 
about the policy goals and means.6 The general focus is on EU-level organisations, but 

5 Therefore, respectively (social) movements, leisure associations, and political parties are not included as 
lobbying actors in the thesis.

6 This departs from Klüver’s definition, which excludes ‘public institutions which are funded and subject 
to the state’ (2013: 6).
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where relevant (most notably in the IORP case) also nationally operating actors were 
interviewed, if they participated in the policy process at the European level directly. 

The scope of interests that were represented, and thus the interest groups that were 
active in each case, was mapped out on three main bases. First, reports of official 
consultations organised by the Commission were consulted in order to see which groups 
attended and participated. As not all interest groups seek to approach the Commission in 
such a direct way (‘access’ as Beyers (2004) calls it), this official consultation was only 
the starting point of the mapping exercise. The second step was to visit websites of the 
groups listed in the consultation report, and review their position papers on the issue. This 
not only helped in mapping out an overview of standpoints, preferences, and lobbying 
objectives – possibility categorising different interest groups by ‘side’ – it moreover 
provided information about possible coalitions or collaborations with other organisations. 
As such, also groups that did not engage in official consultation of the Commission but 
that were indeed active on the topic could be identified. The third step, and an essential 
addition to the first two selection steps, was the simple snowballing technique during 
interviews: I asked interviewees whom else I should approach on the topic – be it ‘allies’ 
or ‘opponents’ in the particular process. In order to obtain a representative and balanced 
picture of each of the lobbying processes, the interviews per case were selected in such a 
way that all the different ‘sides’ were represented by at least one interviewee.

Besides the non-state actors, also the perspective of public actors on the lobbying 
process in the legislative and implementation process is crucial to incorporate. For that 
reason, I interviewed at least one representative of the responsible Directorate-General 
(DG) of the European Commission in each case study. Depending both on their relevance 
for the lobbying process and on the practicality of access, also rapporteurs and shadow 
rapporteurs were interviewed, to reflect on the perspective of the Parliament.7 Since 
the thesis focuses explicitly on the engagement of interest groups in the institutions 
that (recursively) implement and revise policy, interviews were also conducted with 
representatives of such implementation institutions. For the IED case, an interview was 
done with the director of the IPPC Bureau (which organises the Technical Working 
Groups). For the GDPR case, both the former and a representative of the current Chair 
of the Article 29 Working Party was interviewed. In the Child Abuse case, however, no 
such institution is at work, which means that no representative could be interviewed. A 
representative of EIOPA was interviewed for the IORP case. 

Each empirical chapter will indicate the number of interviews that have been 
conducted for that case study. As a rule, a minimum of twelve interviews per case were 
conducted and transcribed. Reflecting that case’s extensive scope, the GDPR chapter is 

7  No interviews were conducted with members of, or explicitly on the perspective of, the European Council 
– this is more an outcome of following the relevant actors than a premeditated consideration. 
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based on an exceptionally high number of over twenty interviewees, so as to be able to 
grasp the breadth of interests involved. A list of organisations and institutions that were 
interviewed and the particular interviewees (unless at request anonymised) is presented 
in the Appendix. In total, I conducted 61 interviews for the thesis and transcribed each 
of them manually. The content of these interviews was analysed without any automated 
(qualitative) analysis software. Instead, I structured the interviews by means of informal 
coding along the various topics that were relevant for the case studies. This indicated 
where to find for instance the respondent’s take on the policy-making conditions and 
whether that reflected the scope conditions for experimentalism, the concrete lobbying 
objectives in the legislative phase, a reflection on the existing and/or proposed governance 
arrangements, the actual or intended involvement in the policy process after legislation 
is adopted, and the institutions through which that happens. This information is used for 
constructing both the concrete actions and decisions of the actors in the policy process 
and the motivations, thoughts, preferences and ideas behind those actions. 
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Dual lobbying in the Industrial Emissions Directive

Introduction

The Integrated Pollution Prevention and Control (IPPC) Directive from 1996 attempted to 
prevent and minimise emissions into the air, water and soil, seeking to establish a pollution 
prevention and control system that covered mainly new and large industrial installations 
(Lange 2008: 3). Characterised by a ‘gradual departure from traditional command-and-
control instruments based on the setting of uniform, legally binding emission limit values 
(ELVs)’ (Koutalakis et al. 2010: 331), the Directive used flexible and context-dependent 
measures for determining the level of emissions that an individual installation could 
produce. Member States’ competent authorities were left in charge of issuing permits 
for each installation, in which they had to refer to the cooperatively determined Best 
Available Techniques (BATs). These BATs are the result of a procedure in which state and 
non-state actors collaborate on the basis of empirical data to determine the appropriate 
range of emissions for an installation (the so-called BAT-associated emission levels – 
BATAELs), taking into account their sectoral, economic and geographical context (Ibid.).  
BATs as techniques for emission reduction should not only be best, but should also be 
available, in which the economic viability for industrial operators is considered. Rather 
than producing directly prescriptive and uniformly binding emission limit values, these 
BATs and BATAELs were indicative and non-binding under the IPPC. Member States 
were allowed to phase in the use of BATs in issuing their permits over a period of more 
than a decade. In order to preserve flexibility, Member States were granted the option to 
derogate from the BATAELs in individual cases of permitting, for reasons of excessive 
costs, peculiarities in the type of installation or specific geographical features.

Already before the deadline for implementing the IPPC, DG Environment initiated 
an amendment of the Directive in 2005 as it was clear that many of the Member States 
were not successfully implementing the legislation and were not going to make that 
deadline. Moreover, there were great differences between the performances of different 
Member States, with some countries doing a very good job, and other (mainly Eastern 
European) countries doing particularly badly (cf. Koutalakis et al. 2010). After evaluating 
the problems with implementation by inspecting individual permits that were issued, the 
main problems appeared to be haziness about the use and status of the BATs in individual 
permitting, and about the conditions under which derogation from the BATAELs would be 
justified. The Industrial Emissions Directive (IED), which was eventually adopted in 2010, 
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was meant to rectify these deficiencies in the older Directive; its main aim was to give 
the Directive ‘teeth’ by clarifying both issues so as to be less vague and more effective. 

The cooperative process of writing so-called BAT-reference documents (BREFs) – 
which remains the core of the new Directive – takes place in Technical Working Groups 
(TWGs). Different relevant stakeholders – the text of the IPPC referred to Member States 
and representatives of industry as stakeholders, and initially not to environmental NGOs 
– together with the Commission produce these documents on the basis of empirical and 
factual data about emission and reduction techniques. By closely involving the relevant 
stakeholders in this process, the BATs are intended to provide a context-dependent 
measure that could help overcome the problem of the industry being too diverse and 
countries having too specific circumstances to work with fixed Emission Limit Values 
(ELVs) throughout Europe. Moreover, regular updates of the BREF Documents are 
required in order to take advantage of the developments in techniques, as well as in order 
to process new knowledge throughout the implementation process. 

This cooperative and iterative process of BREF-writing in the TWG, explicitly working 
towards provisional and corrigible policy outcomes, is a direct ‘product’ of, or response 
to, the scope conditions of strategic uncertainty and diversity that characterise this policy 
problem. The continuous involvement of interest groups as a way for policymakers to 
receive up-to-date expert data is a necessity in dealing with what a representative of 
DG Environment calls ‘a moving target’. Following the theorised appropriate modes of 
governance to deal with such scope conditions, the official involvement of interest groups 
in the post-legislative phase, and the intended modus operandi of the TWGs as a forum for 
continuous information exchange among peers, should be seen as a typical case of new, 
flexible and cooperative governance models. As such, this case of new governance allows 
for an analysis of how established arrangements and institutionalisation for extended 
interest group involvement affect the role and activities of interest groups in policy-
making, and what this yields in terms of legitimacy and policy outcome in practice.

The chapter proceeds with a discussion of the lobbying process in the legislative 
phase of the IED – a process that revolved more around rules of the game for the post-
legislative phase than concrete policy outcomes.8 This section shows, inter alia, how 
disagreement about concrete policy outcomes can lead to agreement on the policy means 
among seemingly opposed interest groups. The subsequent section discusses at length the 
practice of interest group involvement in the IED’s TWGs, and focuses on the position of 
NGOs versus ‘industry’, the collection and use of highly technical empirical data, and the 
timeline of the BREF-writing process. This section consequently highlights the practical 

8 Since the scope of interests represented was confined to industry and business on the one hand, and envi-
ronmental NGOs on the other, this chapter does not have a section on ‘players in the game’ – as opposed 
to the other chapters.
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virtues and limits of a process that on paper and in intention echoes a deliberative logic. 
Taking these practical virtues and limits as central concerns, the chapter concludes by 
assessing the on-the-ground value of a stakeholder-driven implementation process, both 
in terms of its democratic legitimacy and the quality of the policy outcome. The case 
study as a whole, finally, will show how the scope conditions of strategic uncertainty 
and diversity induce interest groups to alter their lobbying activities, and how explicit 
institutionalisation of interest-group involvement catalyses that shift. 

Bones of contention in the IED process: advocating frameworks for 
action

In the legislative process of the Industrial Emissions Directive, the status and use of 
BATs and the conditions for derogation were the central bones of contention between the 
different state and non-state actors. The different interests in this process are represented 
by industry and business on the one hand, and environmental NGOs on the other.9 Industry 
(united in the IPPC Alliance of Energy Intensive Industries, comprising a broad scope of 
sectors) emphasised the need for flexibility due to the diversity in industries, geographies 
and economic circumstances, contending that BATs should remain guiding and not 
become binding in issuing a permit (see position paper: www.eurofer.org). Moreover, 
flexibility for individual plants and installations should be preserved through the option 
of derogation on the basis of cost-benefit arguments. These should respect the complexity 
of the industry and should thus be not so strict as to obstruct its healthy operation. 
Industry actors from mainly Central, Eastern and Southern European Member States 
raised additional reservations about the provision and sharing of (sometimes confidential 
business) data, which lies at the heart of the BREF-writing process (Koutalakis et al. 
2010: 337). Industry actors from these regions furthermore expressed doubts about the 
capacity of the EU to provide a level playing field at all. Considerable flexibility in the 
use of BATs seems even more important from their perspective, as an asymmetry in the 
cognitive resources of the industries from different regions means that the information in 
the TWGs mostly reflects the state of Northern and Western Europe’s advanced industries 
(Ibid. 338). Too little room for derogation would, in their argument, mean that their hands 
are tied to standards in which they have had only a very limited say. 

The environmental interests were in this process almost exclusively represented by 
the European Environmental Bureau, EEB. Representing over 140 from 30 countries, and 

9 Though there were some divergent views on specific elements of the Directive, ‘industry’ can be perceived 
as having a common voice as concerns the two major issues addressed here. See for instance the Joint 
Position paper of the IPPC Alliance (www.eurofer.org). 
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coordinating various national environmental NGOs, the EEB is Europe’s largest network 
of environmental citizens’ organisations (eeb.org). It moreover works on environmental 
issues from an integrated perspective – meaning it does not only focus on CO2 as a 
specific and isolated issue, but rather integrates this into – for instance – a broader 
industrial perspective (interview EEB).10Not surprisingly, the environmental EEB took 
an opposite position by calling for a binding legal status of the BAT Conclusions, meaning 
that BATAELs would be a binding range of emissions to be considered by competent 
authorities in individual permitting. Moreover, from an environmentalist point of view, 
the argument made by industrial actors from Eastern and Southern European Member 
States can, and has been, turned around. The complaint from the environmental side has 
been that by considering the available techniques in all Member States, the standards for 
Northern and Western industries may become much too relaxed while they can do much 
better (Kimmel 2014: 50-51). At a minimum, the environmental NGOs argued, the IED 
should not allow a BATAEL to lower the standards that a Member State already set for 
itself. The EEB furthermore called for strict and narrow criteria for derogation.11 

Notwithstanding the divergent views on what exactly the role of BATs should be, the 
overarching message from both sides was that there should be at least clarity about their 
role and status in permitting and the determination of emission levels, and on the options 
for deviation from the BAT-based norms. Christian Schaible from the EEB explains that 
for them the BAT-based permitting was the main focus, because clarifications and stricter 
application of these measures would be the core of giving the Directive teeth.

The legal text was very weak in the past and the derogation [criteria] and how you 
have to consider the BREFs etcetera [were vague], so we wanted to strengthen that 
and initially we also wanted to set criteria already within the Directive […] on what 
basis, what justification you can actually derogate. (interview Christian Schaible, 
EEB; Spring 2013)

10 An additional reason for the EEB being the main representative of environmental interests in this partic-
ular process is that throughout the IPPC years it has become acknowledged as a stakeholder and has been 
subsidised in order to be able to participate in the TWGs, as the chapter will discuss. It seems logical to 
channel all the different environmental organisation and have one organisation represent them all, and 
have one central institution participate consistently in the BREF-writing processes (interview DG Envi-
ronment).

11 Note that EEB’s official recognition as ‘stakeholder’ and thus participant in the TWGs – an essential 
point – was already settled in earlier amendment of the IPPC and did not form a central point in the IED 
legislation.
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Schaible also explains that they wanted to restrict the extent of deviation from the BAT-
based range of acceptable emissions.12 Their argument was that derogation should in no 
event mean that emission levels could exceed the already set national emission ceiling. 

Important, furthermore, is that despite different opinions about how to achieve 
the necessary flexibility for a strategically uncertain policy issue in a diverse polity 
– whether through guiding BREFs or through derogation options – both industry and 
environmental NGOs saw a value in the principle of BATs and the BREF-based system 
for determining emission levels, and hence lobbied in favour of this governance tool. That 
is to say that none of the interest groups had as their objective to abandon this iterative 
and implementation based-governance mode altogether (interview Roudier). Ann Dierckx 
of the chemical industry association Cefic even states that industry and environmental 
NGOs were more or less on the same page with regard to BATs and BATAELs.

I can imagine that […] of course [environmental NGOs] would not all be pleased with 
too much flexibility. On the other hand when you explain it well and what is behind [it], 
it is not just a flexibility to leave a leeway for operators, because that is not the issue. 
The issue is that heterogeneous industry needs [flexibility]. I was under the impression 
that there was a general understanding for that. I did not see real oppositions. (Ann 
Dierckx, Cefic)

Moreover, in the position paper of the IPPC Alliance, in which Cefic is involved, industry 
actors call for maintenance of stakeholder-negotiated BATs in the TWGs, in which the 
writing of the BREFs is championed as a collective exercise. 

Patrick ten Brink of the Institute for European Environmental Policy (IEEP), an 
independent research institution that aims to provide information for an evidence-based 
and scientific debate around EU environmental policy, welcomes the concept of the BATs: 

I think the concept of the BATs is a very interesting one because […] it is quite an 
innovative one, and it does allow national circumstances, local circumstances to be 
responded to. So it offers additional flexibility. So in some ways it really is a much 
better instrument than simply end-of-pipe solutions or indeed simply emission limit 
values directly. The weakness is of course the making of the BREFs because to do 
the BREFs you need a hell of a lot of input, information. (Patrick ten Brink, IEEP) 

12 In practice, derogation is allowed very infrequently. As Serge Roudier explains the main reason is that 
in case of wide use of this derogation rule would undermine the working of the BREF system – in which 
this context dependency is already considered in the concept of the BATs – and would moreover lead to 
an asymmetric picture throughout Member States.
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(The workload that is inherent to the BREF-writing process will be discussed at length 
in the next section on interest group involvement in the TWGs in practice.)

The outcome of the legislative process is that BAT Conclusions are binding. The 
text of the Directive indicates that in issuing permits, Member States should use the 
BAT Conclusions as ‘the’ reference in their decision (interview DG Environment (a)). 
In addition, and also based on the BAT Conclusions, the Commission has set maximum 
emission standards that must be observed and cannot be exceeded, which echoes the 
EEB’s wish to keep the level of derogation within an acceptable range. This is laid down in 
the so-called European Safety Net (Directive 2010/75/EU: p.31). Furthermore, derogation 
is allowed only on the basis of strict economic and technical arguments. For derogations, 
the operator is required to make a request to the Member State Competent Authority, 
providing them with persuasive and detailed justification for permits that exceed the 
BATAELs (interview DG Environment (b); cf. Koutalakis et al 2010: 339). As it is the 
national competent authority that has to grant or reject the request for derogation, the 
Commission is not involved in any way in the assessment or approval. The Directive 
obliges the competent authority in such cases to provide a transparent and publicly 
available assessment of the operator’s justification for derogation. This should ensure 
that derogations are sufficiently thoroughly assessed. Eventually, derogations granted 
to the operator must be reported to the Commission.13 Through these clarifications and 
the introduction of this comply-or-explain provision, the Commission has attempted to 
improve the application of this implementation tool by Member States and repair the 
differences in their performances by at least making transparent and hence intelligible 
the reasons why a certain permit has been issued the way it is and also why a Member 
State deviates from the standards. 

In conclusion, instead of lobbying for a specific outcome in the Directive, the 
overarching focus of the lobbies in this legislation was on frameworks for action in its 
implementation. Indeed, besides the legal status of BATAELs and the rules for derogation 
as the two most central issues in the lobby process, other smaller issues were also of 
procedural nature. While the typical picture of the lobbying process would expect to see 
industry pushing for high emission levels and environmental NGOs urging to lower them 
as close to zero as possible, the legislative process showed a high degree of agreement 
on the path toward that outcome. Put differently, disagreement over the concrete policy 

13 According to Article 15(4) of the Directive, ‘the Commission may, where necessary, assess and further clarify, 
through guidance, the criteria to be taken into account for the application of this paragraph [on derogation].’  
In this case Article 24(1)c obliges the authority to ensure the public is able to participate in the de-
cision making process. This should ensure that derogations are sufficiently thoroughly assessed.  
At the time of writing, the Commission is conducting a study that is looking at the application of IED 
derogations to date: circabc.europa.eu. This includes an evaluation of the numbers of, and grounds for, 
derogation granted by national competent authorities under the IED so far.
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outcome led to cross-interest agreement on the policy means. This is an important 
observation, as it shows how polyarchy and complexity can also drive non-state actors to 
seek recourse in flexible and iterative policy and implementation processes. It is moreover 
important as it may stimulate all actors that should in theory participate and deliver and 
discuss data in the TWGs to indeed do so in practice. 

Our approach before has always been in the pre-legislative and in the legislative 
formation phase. When it comes to implementation, historically we have done a bit 
less, with some exceptions. But now of course the sort of implementation has become 
an ever-bigger issue. And therefore we are trying to understand a little bit more on 
tools for enforcement and other implementation issues. So while it is our natural 
tendency to focus more upstream on the policy development side, we are moving 
towards an increased focus on policy implementation and tracking because […] there 
is not much legislation that is going to come out for a while. (Patrick ten Brink, IEEP)

The following comment by Jori Ringman, representative of the European pulp and paper 
association CEPI, suggests how a genuine change in lobbying strategy has occurred with 
regard to participation in the post-legislative phase of the IED. This also shows that the 
shift on the part of the non-state actors to indeed cooperate and engage in the TWGs is 
by no means an automatic one. 

That was also a change in the strategy. When it was my previous colleague who was 
in charge, his approach was more to pull the brakes, to say “we don’t really like this 
type of thing” […] I said “well, look, shouldn’t we just see how we can support each 
other and see how we can make this work?” And the [BREF writer] was very happy 
to accept this sort of giving the hand from our side and saying “how can we make 
this a success?” […] I thought that collaboration anyhow is the best strategy. Because 
obviously in this kind of setups you are not dictating anything. […] But you can at least 
make the other person understand why you say certain things, what are the technical 
limitations, what are the specifics of this sector. And then none of these authors had 
background in this sector so they didn’t know. […] So the difficulty is to learn away 
from what you’ve already learned in other contexts and understand that it is totally 
different in other contexts. (Interview Jori Ringman, CEPI)

This case thus shows a duality in lobbying, with activity in the legislative phase being 
extensively extended with activity in the post-legislative phase. 



527599-L-bw-Truijens527599-L-bw-Truijens527599-L-bw-Truijens527599-L-bw-Truijens
Processed on: 11-1-2019Processed on: 11-1-2019Processed on: 11-1-2019Processed on: 11-1-2019 PDF page: 58PDF page: 58PDF page: 58PDF page: 58

Chapter 4

58

Channels for interaction and involvement 

The de jure pathway to extended interest group involvement: the ‘Sevilla Process’
After a considerable period of experiencing and improving the practice of interest-
group involvement in determining, updating and revising the concrete measures 
in industrial emissions, and after a lobbying process that revolved first and foremost 
around the framework for action in implementation, the extended role of interest groups 
in this Directive has been thoroughly institutionalised. The accessibility and reasoning 
behind the continued involvement of the relevant non-state actors have potential from 
a democratic as well as a practical point of view. The next crucial question then is how 
this institutionalisation on paper plays out in practice. This section discusses the role 
that interest groups play in the ‘Sevilla Process’14, which refers to the process of drawing 
up BREFs in the Technical Working Groups, at the European IPPC Bureau (EIPPCB) 
in Seville, Spain. First, the Sevilla Process will be described in detail, including some 
rationales behind its modus operandi. This will among other things show a strong 
deliberative tendency. Second, interest groups’ responses to this governance model are 
discussed, zooming in on their activity in the Sevilla Process. This discussion will be 
partially informed and guided by Jens Kimmel’s (2016) analysis of the IED in which 
he assesses the Sevilla Process along a number of criteria for deliberative democracy.15 
Referring to his analysis, special attention is paid to the balance between types of interests 
in the TWGs, the access to and processing of the data for setting emission levels, and the 
timeline of the BREF-writing process. The analysis will eventually show the extent to 
which through the Sevilla Process the IED is able to achieve its own goals in reducing 
industrial emissions.

The Sevilla Process on paper
The central concept in the Sevilla Process is the Best Available Technique (BAT). ‘A 
BAT amounts to an industrial technique that is currently operated in a certain sector and 
exhibits a superior environmental performance while simultaneously being reasonably 

14 The ‘Sevilla Process’ is the name for the process of BREF writing in general. A Technical Working 
Group is the forum for writing one specific BREF document. Throughout the chapter the terms Sevilla 
Process, BREF-writing process, and TWG are used somewhat interchangeably, with the difference that 
the latter two can refer to one specific cycle. The European IPPC Bureau (EIPPCB) is the section of the 
Commission’s Joint Research Centre (JRC) that is concerned with organising this information exchange.

15 The reason for this reference is twofold. First, Kimmel offers important points of criticism that are useful 
for the purpose of this thesis, namely the extent to which the ideal of stakeholder involvement works in 
practice. Secondly, as stated before, the logic of the Sevilla decision-making cycle coincides to a large 
extent with the theoretic concept of deliberative democracy. Following those criteria thus fosters a sys-
tematic analysis and evaluation of this practice.
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accessible for operators’ (Kimmel 2016: 17). ‘Technique’ is not a purely technological 
concept, as it also includes ‘the way in which the installation is designed, built, maintained, 
operated, and decommissioned’ (Commission 2010: 23). It is moreover important to 
reiterate that within this concept, the balance between ultimate environmental protection 
and the accessibility of that technique for operators is sought. This means that the 
environmental performance is assessed vis-à-vis the economic costs. ‘You know the 
technology may or may not be available, but the question is also, is it available to buy 
on the market?’ (interview Hélène Lavray, Eurelectric). Based on the BATs, a range of 
emission levels is determined, which given the assumed availability of those techniques, 
is deemed reasonable for plants in a particular sector to stay within. Although this range 
of emission levels (BATAELs) is binding in permitting, it is not the BAT themselves that 
are prescriptive and binding, as other techniques may be used in order to achieve the 
required emission levels. The BATs and BATAELs are written down in BAT-Reference 
(BREF) documents, the final product of a Technical Working Group.

Each side of the discussion table in a TWG is dedicated to a category of stakeholders: 
industry, environmental NGOs, Member State representatives, and the Commission. The 
precise industry associations represented at the table differ per BREF, but the category of 
‘environmental NGOs’ is almost exclusively represented by the European Environmental 
Bureau (EEB), who take part in every BREF-writing process. The work done in the TWGs 
is led and overseen by the EIPPCB, which organises the entire process and also effectively 
writes the BREF as a neutral actor in the process (Interview Roudier). 

By law, there is an obligation on the Commission to organise an exchange of 
information between – and the between is very important – EU Member States, the 
industries concerned, NGOs promoting environmental protection, also non-state, 
and the Commission for the drawing up and review of BREFs. Therefore, by law, 
the Commission must involve those non-state parties, and at the same level as the 
Member States. At the end of the exchange of information there is a vote on the sole 
BAT conclusions – not on the whole BREF. Industry and environmental NGOs do 
not take part to this vote:  only Member States do as stipulated by the legislation. 
This is obviously an important difference. But what is essential is that Member States 
and non-state parties are equal for the heart of the process, which is the exchange of 
information as well as the discussions and decisions on BAT. (Interview Roudier)

A process of writing or reviewing a BREF starts with the kick-off meeting. In this kick-off 
meeting, in which all participants are expected to take part, the first fundamental step is 
to determine the so-called Key Environmental Issues (KEI). This discussion can be seen 
as a rapid, micro-agenda setting process that can have far-reaching consequences. The 
process that follows consists of stakeholders’ delivering data about plants’ performances 
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and techniques to the EIPPCB, which analyses and processes all the data in order to write 
a first draft of the BREF. This back-and-forth information exchange between the Bureau 
and the stakeholders, who can and do comment extensively on the draft, leads to a second 
and final TWG meeting after which the final BREF Document draft should be produced. 
The entire process is supposed to take 31 to 39 months. The typical workflow of a BREF 
writing process in the TWG is presented schematically in Appendix (II).

The importance of exclusively technical evidence and arguments – and not political 
statements – as currency for this debate within the TWGs, is something that Head of 
EIPPCB and BREF writer Serge Roudier cannot stress enough:

The Sevilla process is not a political process – it is not designed and implemented 
to be a political process. […] So this is where one of the main the challenges lies: to 
distinguish in those statements that are brought in the Technical Working Group, 
those that are supported by facts and sound techno-economical evidence from those 
that are not and that are more of a political nature. We are aware of this and we have 
to be strict, and we always come back to “OK, we listen to what you say. Where is 
the evidence, what is the rationale for what you’re saying? Tell us, show us, prove it!” 
(Interview Roudier) 

After having reached consensus among the stakeholders on the BAT Conclusions, these 
are presented to, and discussed in, the Information Exchange Forum (IEF) on a more 
political level. This IEF, composed of Member States, industry and NGOs and led by the 
Commission, has the right to question the outcome and not accept the BATs as determined 
in the TWGs. But since the IEF is the political part of the process, it happens increasingly 
less that they actually propose changes, as that would mean that the technical integrity 
and accuracy of the groups is under discussion (Interview DG Environment (a); Interview 
Roudier). 

It has never occurred that a political influence has changed the [BAT] Conclusions. 
And frankly I do not see such thing taking place, because stakeholders accept that it 
shouldn’t. As soon as that would start, it would be the end of the Sevilla process. [...] 
But of course those who want to influence the outcome, insofar as it didn’t happen 
here [in the TWG], they try make it happen here [in the IEF]. (Interview Roudier)

It is finally up to the Member States who, through a Qualified Majority Vote, adopt 
the BAT Conclusions. The next step, and where the whole process becomes concrete, 
is national implementation in which the competent authorities have to stick with the 
BATAELs in issuing permits to industrial operators. Under the IED, the national 
implementation time has been set at four years. The BREF should be reviewed eight 
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years after publication of the previous one, so as to be able to update and revise how to 
best deal with this ‘moving target’.

The Sevilla Process in practice
The first overarching finding about the lobbying activity is that all relevant groups do 
indeed complement their typical engagement in the legislative phase with extensive and 
explicit presence in the Sevilla Process. Although lobbying in the legislative phase is still 
of essential value for influencing policy, involvement in ‘Sevilla’ has become an important 
lobbying focus for influencing actual policy outcome in this policy process (cf. Truijens 
2013). Regardless of criticism of details of the process – as described in the above section – 
all types of interest groups are aware of the importance of not dropping out at the moment 
the Directive was adopted. More specifically, missing the boat of being part of a TWG is 
detrimental, as it is those actors that cooperatively make the concrete BATs. This makes 
being included crucial for influencing the outcome. And as suggested in the preceding 
section, influencing that outcome in other stages (including the Forum) has become 
practically impossible. From a governance perspective, this omnipresent extension of 
interest group activity is crucial for the efficacy of the IED, given the centrality of input 
from these stakeholders. With regard to the practice of the Sevilla Process, this section 
discusses the position of the NGOs vis-à-vis industry in the TWGs, collection of technical 
data about industrial operation, and pace of the entire BREF writing process. 

Equal access, equal influence?
In his assessment of the democratic quality of the Sevilla Process, Kimmel (2016) 
distinguishes external from internal access as conditions regarding the openness of the 
TWG process. It is not only important that different types of stakeholders have and 
take a seat in the TWGs, but also that they are subsequently in a position to actually 
participate on a (somewhat) equal level, so that the one interest does not systematically 
dominate the other. Concretely, looking at mere distribution of resources (financial and 
staff), the position of environmental NGOs vis-à-vis industry is of central concern here. 
There are numerous industry representatives in every sector, and industry is always 
represented at least a dozen actors at the TWG table – indeed some industry associations 
have people solely following the start of a new BREF-writing process. At the same time 
the environment as such is represented only by the EEB, a small NGO with a small staff. 
Despite the openness of the Sevilla Process to all those affected, and despite the seats at 
the TWG table reserved for environmental NGOs, these numbers show a more challenging 
position for the EEB than industry by default.

When asked whether everyone who will eventually be affected by a particular BREF 
has an equal opportunity to participate, discuss and negotiate, an industry representative 
elaborated: 



527599-L-bw-Truijens527599-L-bw-Truijens527599-L-bw-Truijens527599-L-bw-Truijens
Processed on: 11-1-2019Processed on: 11-1-2019Processed on: 11-1-2019Processed on: 11-1-2019 PDF page: 62PDF page: 62PDF page: 62PDF page: 62

Chapter 4

62

Well I’m from a big industry unit, so I think ‘yes’ haha.. But no, honestly and seriously, 
no. It’s not a perfect process. It is not everybody at the table and there are reasons for 
this. The unit I’m coming from, we’re employing 16.000 people, in Shell there are 
300.000 people etcetera. The threshold whether this [BREF] applies to you is whether 
you are an IED unit, whether you fall under the Directive, or not. For instance in the 
Large Volume Organic Chemical BREF: if you produce more than so many kilotons 
per year, you are falling under this BREF. And in this case it makes sense that the 
large companies are there, because they are typically operating the larger units. [...] 
But then it can change such that units that employ 500 or 300 people also fall under 
the BREF. And the question is: can they afford to actually dedicate, maybe not even 
full time, but half of his or her time to really sit in all these meetings, read all this 
information, in order to understand whether it applies to you or not? So let’s say, by 
nature of the process, many of those companies need to have the resources to send 
people to that process. […] When it comes to manpower and resources, usually the 
larger companies can dedicate persons full time, in order to actually understand and 
get all this information. For the smaller companies… I’m not saying they have to 
wait and see because they are informed through the usual industrial associations. […] 
But again those people in the smaller companies somehow need to find the time. I’m 
afraid this is just part of the process. And this problem is not easily solved. I mean, 
everything is based on a good collection of data. So one of my tasks here, together 
with the others, is to get as much information from our members as possible. We are 
enticing them, kicking them, asking for information – as much as possible. But again, 
it’s a matter of resources to what extent everyone can deliver those data. 

This elaboration emphasises the disadvantaged position of the smaller companies that 
are affected by a particular BREF compared to the bigger ones. This reflects, inter alia, 
the concerns raised by operators from Eastern and Southern Member States, who feared 
that BATs would first and foremost reflect the status quo of richer Northern and Western 
industries. It suggests that a situation in which the Northern and Western status quo 
dominates the BREF outcome, the argument posed by Eastern and Southern industries, is 
more likely than the other way around (i.e. EEB’s argument in which Bulgaria and Spain 
impose their standards while Sweden and Germany can do much better – the argument 
raised in Kimmel 2016: 11). Indeed, the disadvantaged position of these poorer regions 
means that they have difficulties participating in the discussion at all and to simply deliver 
the necessary data and technical experts to defend their position. As suggested by various 
interviewees (representative of e.g. Eurelectric, CEPI, and Cefic) less-resourced plants 
in for instance Poland or Bulgaria can in effect face the dilemma of making expensive 
investments in order to conform to the BATAELs, lower production, which is costly too, 
or indeed shut down. 
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This same challenge regarding a disadvantaged position vis-à-vis the resourced big 
industrial actors holds for NGOs, as the industry representative continues.

I mean, it sounds a little bit unfair, but industry easily outnumbers the representatives 
of the NGOs. But then again, one should also consider that in the EEB... they also have 
a limited number of people working there, working on various BREFs. But I really 
appreciate what they’re doing, because they are preparing themselves very, very well.. 
and sometimes I wonder how they manage! 

This comment is very telling when it comes to the reality of the disadvantaged position of 
the EEB, but how they in practice manage to be an equal discussion partner in the TWGs. 
This means that, to be sure the NGOs have a much harder job and are outnumbered by 
industry representatives, but that does not necessarily mean that they are also in result 
out-debated in the TWGs. The EEB manages very well to be a significant contributor 
both in terms of providing data and in terms of making data-driven arguments on BATs 
and BATAELs (interview Roudier, IPPC Bureau). 

For the EEB, a big leap in their position and opportunities was made first with the 
legal status given to environmental NGOs as stakeholders to participate in the TWG, 
and second the binding character of the BAT Conclusions (interview Schaible, EEB). 
The former means, among other things, that they can apply for financial support from 
the Commission, which happens extensively. As a significant difference with earlier 
days, when the EEB sometimes did not nominate anyone for a BREF due to sheer under-
capacity, the EEB is now involved in each and every BREF process, usually with two 
representatives. On top of mere presence at the TWG discussion table, the subsidies 
also allow the EEB to hire external experts to gather and analyse the highly technical 
and sometimes complex data that underlies the Sevilla Process. Since the BREF-writing 
process is so fundamentally evidence and fact-based, the capacity for all stakeholders to 
indeed be able to deliver those data is crucial – and will be discussed at more length below.

With the binding status of the BAT Conclusions, Christian Schaible of the EEB 
observes that now there is actual negotiation and debate going on in the TWG. The 
bindingness of the BAT Conclusions and the narrower room for derogation and exceptions, 
means that all focus is on the actual debates in the TWG. Indeed, political discussions 
bear much less – if any – weight for the concrete BATAELs (Interview Roudier). 

What counts is what techno-economic evidence participants in the exchange of 
information bring and what techno-economic arguments they use to defend this or that 
proposal or position. What is important is how convincing they are, what argument 
they use and if they are able to convince others and especially us – because in the end 
we in the [EIPPCB] make proposals for BAT Conclusions. […] Not only we but the 
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whole Technical Working Group contrast each and every argument that is made, with 
its own knowledge and experience on the issue. Obviously, nobody knows everything 
on everything. The uniqueness of the Sevilla Process is that whereas everybody is 
not knowledgeable on all issues at the beginning, participants are eventually capable 
of increasing their own knowledge and having more informed opinions during the 
exchange of information. So they contrast arguments based on what they know and 
on the basis of the information they have seen coming through this exchange of 
information. (Interview Roudier)

But this virtue of pure objectivity in the cooperative BREF-writing process exists by the 
grace of accurate data to begin with.

Data collection: whose data for whom?
The strong emphasis on technical and factual data as the ‘currency’ for participation in 
the debate in the Technical Working Groups is a double-edged sword, especially when 
it comes to the position of NGOs. While negotiation on the basis of rationally motived 
arguments is a virtue from a deliberative perspective, and can arguably prevent one type 
of interest from systematically dominating the process on the basis of mere political 
preferences, the data-heavy process, especially in this case where the level of technicality 
is extremely high, has its pitfalls for the quality and democratic value of the outcome. 
First, the collection and processing of the technical data requires a lot of manpower, which 
leads back to the disadvantaged position of the NGOs. Secondly, a somewhat questionable 
aspect in this process is the fact that the data on the basis of which emission limits are 
determined have to be delivered by those actors who will in turn be directly affected. A 
concern thus is that it might be in the interest of exactly these data-providers (i.e. industry) 
not to provide the complete picture if that would be to their disadvantage. Put differently, 
by being the sole source of data, industry has a potential powerful position in the would-
be deliberation in the TWGs. Thirdly, and related to the latter, the confidentiality of this 
data, which is often claimed by industry, exacerbates the problems of the data collection 
process. This section briefly discusses each of these points. 

In his analysis of the democratic value of the Sevilla Process from a deliberative 
perspective, Kimmel argues that the high technical level of the debates in the TWGs 
has an exclusionary effect on the EEB (and environmental NGOs in general) vis-à-vis 
industry. Data that is delivered and used to back-up arguments on the BAT is open for 
review, comments and remarks in the drafting phase of the BREF-writing process. 
This, again, is an extremely demanding endeavour, due to the sheer amount but also 
the technicality of the data. The situation remains that the EEB as the representative of 
environmental interests sits at the table with an average of two persons, compared to 40 
to 60 representing various elements of an industry concerned with a particular BREF. 
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This makes the workload and the lack of possibilities to specialise on certain elements of 
a BREF the main challenge for the EEB (interview Roudier; interview Schaible; Kimmel 
2016) – in spite of the compensation for financial resources through subsidies. As a 
consequence, the EEB refrains from reviewing and commenting on every single point, 
while better resourced industry representation can afford to have people going through 
all the details. Roudier suggests that also here it is about the soundness and the quality 
of the argument, and not about who is making the argument. True as that may be in 
intention, being able to provide those arguments and underpin them with empirical data 
puts industry in a better position NGOs within the TWG process.

A second (potential) problem in the modus operandi of the IED is that the industry 
actors – who have a strong economic interest in the eventual emission levels – are 
themselves the primary source of data. The detailed technical information concerns the 
operating processes of the plants, and for that reason it are those plants themselves that 
deliver the data on the basis of which eventually the emission levels are determined.16 As 
an interviewee in Kimmel’s analysis puts it clearly: ‘“[…] industry is always very active. 
But not always very active to bring information, sometimes they are active to make sure 
that the information does not arrive”’ (Kimmel 2016: 11). 

When asked whether this was seen as a serious point of concern, Head of the EIPPCB 
Serge Roudier answered that this should be seen as a theoretical but hardly practical 
problem. First, the questionnaire that is sent out to the plants to gather the data should 
be handed in to the competent authorities of the Member State, who bear responsibility 
for verifying the data before sending it to the EIPPCB. According to Roudier, this is an 
important first check in the process. Moreover, the information that one plant delivers is 
only a small part in the cumulative data that is eventually used for the BREF process – 
sometimes encompassing up to some 600 plants. The impact that one plant could possibly 
make by manipulating their data a little bit, is close to zero, according to him. 

Finally, the site visits conducted by the Bureau, and cross-checking of data as much 
as possible may serve as an incentive for plants to present accurate data. Biased data 
provision for a BREF-writing process seems to remain a possibility, however, not in 
the least because there is strong economic incentive behind it.17 Indeed, as long as there 
are no consequences for a plant when data turns out to be incorrect (i.e. in the absence 
of a penalty for fraud) misrepresentation may still be attractive and, at the very least, 

16 It may be NGOs, industry itself or Member States who upload the information to the TWG process, but 
in either instance it is the industry that is the source of that information.

17 By way of comparison: questionnaires in which people are asked after a bad habit such as smoking or 
alcohol consumption will generally also yield cumulative results that are lower than what is consumed in 
reality. This is just to say that of course it is possible, even if it concerns 500 plants.
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be possible. 18 Moreover, with reference to the comment by Kimmel’s interviewee, 
information that is not provided will be very hard to cross-check.

It is in this context important to note that industry actors, in the data collection 
for BREFs, should report on their average performance, and that the concept of Best 
Available Techniques does not mean all the data should reflect maximum environmental 
performance. Even though a plant could under ideal conditions (such as weather or 
temperature in a reactor) achieve a particular low level of emission, it makes little sense 
to base the BATs and hence BATAELs on those ideal situations. As stressed before, the 
BAT is a combination of maximum environmental performance under viable economic 
conditions, meaning that all those factors play a role in determining BATs. Were a range 
of emission levels to be set according to the absolute best possible performance, the reality 
would always ‘disappoint’ with as a result that BATAELs are never reached, extensive 
derogation will be applied for, and basically the BREF would lose its relevance. Reporting 
averages rather than peaks (i.e. absolute maxima in emission) should thus not be seen as 
fraud or a flaw in the BAT determining process (cf. Kimmel 2016: 11 & 13). The data on 
these averages from a whole sector that falls under a particular BREF is used to determine 
what for that sector are considered the best available techniques and associated emission 
levels – the output is thus based on cumulative data, which should indeed consist of 
averages as they reflect realistic goals and thus make the BAT a usable reference rather 
than an unrealistic ideal.

It was of course in the beginning that IPPC BREFs were just a reference document – 
like the name still is – but now it is the binding ranges. […] One of the tragedies we 
had, is that the data collection was mainly done during the IPPC so then there was a 
clear difference that those companies that were proud of their performance levels, they 
would typically share their data and say like “this is what you can do” and then now of 
course it is important to get representative data to show what are the real performance 
rates and also what are the reasons behind it. (Jori Ringman, CEPI)

With regard to the possible unintended consequences of the BAT-based emission limit 
setting, a related question is if in the case that a Swedish paper plant would develop a 
highly innovative method for making paper with zero emission of CO2, this would mean 
that plants in Austria, Czech and Spain also have to invest in those techniques in order 
for them to comply with the BATAELs. This has certainly been a concern in the lobbying 
process, and still is, as the interviews with CEPI as well as Eurelectric show. The fear of 
the industry is that should the BATAELs reflect the highest possible standard, smaller and 

18 It is not per se suggested that this happens, the caution here merely concerns the theoretical risk, for which 
a security measure is lacking.
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less resourced plants would be forced to make investments in techniques that are beyond 
their financial capacities. As some will simply not be able to make such investments, 
this could eventually lead to such plants having to shut down (interview Eurelectric, 
interview CEPI). This worry is explicitly expressed in the interview with Eurelectric’s 
Lavray, who suggests it can indeed be seen as the objective of some stakeholders to force 
out of business the lowest performing plants in each sector. While the IED should not be 
seen as a technology-forcing regulation, in which the targets that are set are beyond the 
existing technical capabilities (e.g. Jaffe et al. 2002: 41), industry actors do fear the use 
of BATs in setting emission limits could be technology-forcing in effect.

It seems, however, that the strong position of the non-state actors in the Sevilla Process 
is a backstop for this effect: the extent to which a highly innovative technique is deemed 
generally available will depend on the discussions among the various participants in 
a BAT-writing process. It may in fact happen that an innovative plant – which has an 
interest in having the emission limits reduced for other plants too – pushes for emission 
levels related to their new technique. Logically supported by the environmental NGOs 
and perhaps some Member State representatives who prioritise CO2 emission reduction, 
this may lead to a BATAEL that forces other plants to make investments in such new 
techniques. However, this effect is neither direct nor automatic. At least on paper, there 
is room for others to contest this as a generally available technique, and advocate for 
less stringent emission levels. On top of that, the derogation option would still be the 
opt-out for plants that cannot make the investments in the techniques to abide to the 
BATAELs. Since, as mentioned earlier, the BATAELs are developed in such a way that 
the (foreseeable) amounts of derogation are kept at a minimum, it is to be expected that 
indeed the BAT-writing process forms the buffer preventing the IED having too strong 
technology-forcing effects. The BATAELs should be seen as a buffer that ensures some 
lenience to those who cannot make such gigantic investments – the crux of which, once 
again, is in the ‘Available’ part of that term, which means that the availability for the 
average plant is considered in determining the emission levels.

The issue of possession of the data that is delivered relates to a third problem, namely 
the confidentiality of that data. Operators can be reluctant to deliver that data because 
of competition concerns: data may be commercially sensitive. It may reveal information 
about production methods or processes that may be directly related to a plant’s commercial 
competitive position.19 Even though the information that is submitted to the EIPPCB in 
their BATIS database is not openly accessible for every individual or company that would 

19 The extent to which this is problem is pressing differs per BREF process: it is for instance of much more 
concern when operators in the chemical sector have to reveal everything on how they work or produce 
something than in the generally non-competitive large combustion plants BREF (interview Roudier; 
interview Eurelectric; interview CEPI).
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have an interest in seeing it, ‘you have to expect that it is public domain, and it is probably 
more wise to assume that [the information] can travel very fast and very wide’ (interview 
Eurelectric). In the extreme case of one operator having the breakthrough technique, she 
will not be willing to reveal that to competing operators through the TWG system. This 
indeed is a thorny issue, since legally this information cannot be demanded from the 
operators (interview industry representative). Serge Roudier of the EIPPCB comments 
that this confidentiality issue can indeed severely hinder the process, but at the same time, 
he says, it is a legitimate point of industry actors.

The option to anonymise the data is only a partial solution. For those concerned with 
the confidentiality of their data it is still not waterproof as some information is very easy 
to trace back to their plant, especially when a BREF concerns a sector with only few plants 
in Europe (interview Eurelectric). Moreover, the problem with anonymization from the 
side of the Bureau, but also NGOs, may be even more fundamental: anonymization of 
data means that the data cannot be cross-checked, with which the process would lose an 
important enforcement mechanism for accuracy of the data delivered. 

A representative of DG Environment explains that the argument of confidential data 
only has relevance among the (competing) industry stakeholders in a sector, and not for 
instance between industry and the EIPPCCB. By providing the data to the EIPPCB but 
only anonymised to the participants of the TWGs, you still allow for the cross-checks by 
the Bureau, while taking out the competition problem.

I think that we have now more or less resolved it. […] Industry is sometimes saying 
that it is not to be made public. We now say that where industry claims confidentiality, 
that claim is being assessed and if it’s agreed that it is a legitimate claim, then that 
data isn’t made accessible in the BATIS. It would be provided to the Bureau, but they 
wouldn’t share it with the other participants in the process – so the competition element 
is eliminated. (Interview DG Environment (b))

What remains in this scenario is that NGOs will have to be confident that the information 
that is discussed in the TWGs has been thoroughly cross-checked by either the Member 
State competent authority or the EIPPCB, as the NGOs themselves will not have the option 
when the data in the BATIS database has been anonymised (interview EEB). 

Responsiveness of the Sevilla Process: slow response to quick development? (Or vice versa?)
The continuous and iterative process of data collection, evaluation and updating explained 
in the rationale of the IED’s governance model has as its objective virtue that it should be 
able to deal with a dynamic and strategically uncertain policy problem, or indeed a moving 
target. As a direct consequence of the thorough process of data collection and analysis, 
the BREF-writing cycle runs the risk of being slow. A typical BREF-writing process takes 



527599-L-bw-Truijens527599-L-bw-Truijens527599-L-bw-Truijens527599-L-bw-Truijens
Processed on: 11-1-2019Processed on: 11-1-2019Processed on: 11-1-2019Processed on: 11-1-2019 PDF page: 69PDF page: 69PDF page: 69PDF page: 69

69

Dual lobbying in the Industrial Emissions Directive

around three to four years after which the Member States’ competent authorities have four 
years to implement it. Not only is it very demanding for the participants to stay on stand-
by for the entire process (cf. interview CEPI), this ostensibly slow process seems to be at 
odds with the need for quick iteration on the basis of new data, insights, and techniques. 
Consequently, and despite the theoretical virtues of this deliberative process, there is a 
looming problem of working with already out-dated information and techniques. To be 
sure, finding the fine line between regular updates and thoroughness in the BREF-writing 
process is the balancing act that has to be performed in this recursive process. Here too, 
the ideal of quick feedback loop has to be considered against the reality of the process 
the BREF writing has to go through. 

People simply need time. This process of data exchange simply takes time. And then in 
the Sevilla Bureau the people simply have to bring it to a point. They get terabytes of 
data and they have to filter out what the essence is. Many times people are blaming the 
Bureau for being too slow, and being delayed, but on the other hand they put something 
in writing which is substantiated. And also again we are talking about people who 
are not experts. [...] Given all that, you can very well say that the guys in the Sevilla 
Bureau are very well prepared. I mean, not only do they steer the whole process, they 
are also the ones that have to defend why they came to certain conclusions. (Interview 
industry representative)

Understanding the need to be thorough and the practical limitations to speed up the BREF-
writing process, Eurelectric’s Hélène Lavray stresses that there should be room to update 
and correct data throughout the course of the process. Development is potentially so quick 
as to make data obsolete within the stretch of one BREF process. Reflecting on the process 
of the Large Combustion Plants BREF, which was finally adopted in the Spring of 2017:

The problem is you need to have verified data, [and that takes time]. The process was 
launched in 2011 and […] we started with data collection in the year after or so. As 
such the data was chosen. If you look at the timeline, it’s not strange. But it’s true that 
it’s not necessarily the most relevant data anymore. So along the process we try to 
initiate as well extra steps to try to correct that. We also think there is a fair amount 
of footnotes in there to reflect on [those developments]. 

One upcoming intermediary solution is the use of webinars – which does allow for 
in-between discussion and insertion of new information half-way through the BREF-
writing process, without being as demanding as physical meetings (interview industry 
representative; interview Roudier). These slight improvements, however, do not seek to 
actually speed up the process, but rather to make it more receptive to updates throughout 
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the process. Indeed, the general stance of the stakeholders and BREF-writers alike is 
that the process cannot, and probably should not, be sped up more (cf. interview CEPI; 
interview Eurelectric; interview EIPPCB).

Responsiveness also concerns the balance between steering on quick developments 
on the one hand, and the time it takes an industrial sector to implement and effectuate 
changes on the other. While it is exactly the periodic updating of the BREFs that makes 
this Sevilla Process arguably responsive to a moving target like the environment (cf. 
interview IEEP; interview DG Environment (b)), the periodicity should also be in line 
with the realistic pace in which change can be effectuated. Eight years may seem long 
enough to have an entire sector and its interests and priorities change profoundly (indeed, 
Lavray suggests that in energy, the sector may have largely made a transition to carbon-
neutral production by the time the next BREF review is due) but this stretch of the cycle 
should not be overestimated either.

[Updating] means that for the Paper and Pulp BREF the revision is calculated by 2022. 
And then you start calculating backwards that the preparations would start in 2019, 
with the kick-off in 2020. So it’s actually quite fast. Eight years seems like a long 
time, but it’s actually not […] [And I’m] not welcoming it because it’s a huge resource 
drain for us. But of course I understand that any environmental legislation has to be 
updated, so you do the revisions regularly. And the eight years in that sense might be 
a good balance, between what is not too often but still often enough.  (Interview CEPI)

Although the iterative and recursive governance model of the IED is championed for its 
ability to relatively quickly respond to new techniques and knowledge, and is generally 
welcomed by the stakeholders, CEPI’s Jori Ringman does note a potential inherent 
problem of the eight years’ revision cycle. Whereas the above discussion focuses on how 
slow the process is and how long it takes, Ringman turns it around and shows how it might 
be too short of a period to effectuate more fundamental change. Within this arguably 
short time frame, the process is somewhat quick-fix-prone. As such, improvements in 
the emissions and environmental protection that are easier to attain may overshadow the 
fundamental big changes in production. As Ringman explains, you need real breakthrough 
techniques to eventually make the major step down in emissions. These bigger changes 
are potentially slowed down because the margin costs of improving the small steps get 
in the way. The BAT system’s responsiveness in the long run is questioned by Ringman:

In our case, if you want to be basically carbon-neutral by 2050, it means that you have 
changed the whole way of working completely. The biggest carbon source for us is 
that you need a lot of water to make the paper. You have to dilute the fibres of paper 
[…]. And then the biggest energy consumption is just taking the water away and just 
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having the fibres. That is the biggest CO2 source. So if we want to be a carbon-neutral 
it probably means that we’d have to find a breakthrough to make paper without water. 
But if we do that, it would also mean that we have no water emissions, which is good 
news as such. But this breakthrough is still in the making. But by focusing on the Key 
Environmental [Issues] in the next iteration of the Pulp and Paper BREF, we might 
actually be successful in achieving [what is required]. I often like to quote Henry 
Ford […] if he would have asked people what they wanted, they would have said 
faster horses. What I fear about this IED process, that is this eight years’ cycle and 
saying that last year the range was from two to eight milligram, and now it should be 
one to five, because of course always you should reduce the range and you should go 
down. But it’s actually just whipping the old horse, trying to make it faster. But first 
of all you might actually kill the horse in the process. But anyhow, there is increasing 
marginal cost. So first of all you of course pick the low-hanging fruits, but when you 
have to pick the last two cherries that are really really high, you might break your 
neck and it might get very expensive to get those. So you might say “well, who cares 
about those two cherries? They can stay there. Let’s focus on these other fruits that 
are still hanging low”. (interview CEPI)

Notwithstanding the stimulation of lower emission levels where possible, on a bigger scale 
the costs of this system (time, people, money for both producing and implementing the 
BREF) may unintentionally preserve status quo to a large extent. The focus on the Key 
Environmental Issues may divert the attention for other, possibly bigger, change. This, 
however, is a matter of ‘is doing something good worse than doing something better?’. 
Important though it is, this issue should be seen as input for future debate, as an elaborate 
discussion falls outside the scope of this thesis, which first and foremost focuses on the role 
that interest groups play in new modes of EU governance that seek to deal with strategic 
uncertainty and diversity in the Union’s polity.

Conclusions and discussion 

The experimentalist cause and effect of ‘dual lobbying’ 
The policy-making and implementation process of the IED intends to strictly separate 
a political and a technical discussion. After having laid down the rules of the game 
through the political legislative process, the Directive has as its objective to leave 
political argumentation out of the implementation of the policy as much as possible. 
Indeed, stakeholders – both state and non-state – are consulted first and foremost in order 
to obtain expert knowledge for a technical and fact-based discussion in the Technical 
Working Groups. With a growing importance of this technical part, political decisions that 
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have to be made on the conclusions derived from that technical process are increasingly 
subordinated: it rarely happens that the technical conclusions are questioned on a more 
political level. Political actors are deemed to lack the expertise necessary to legitimately 
overrule an outcome of a long and thorough technical process. This way of policy-making 
on the basis of exchange of rationally motivated arguments among those who are affected 
by policy shows strong elements of deliberative democracy in the Habermasian sense. 
The fora for such rationally motivated and recursively held discussions are strongly 
institutionalised in the form of the Technical Working Groups of the EIPPCB. The 
case of the IED thus allows for an analysis of the practical virtues and obstacles of 
an experimentalist governance process. Recapitulating this thesis’s underlying meta-
theoretical position, the way in which institutions function is an outcome of the actors 
operating in them, whose actions are at the same time informed by the institutional setting 
(Dewey 1916). This reciprocal relationship between institutions and actors runs centrally 
through the analysis of the IED and its Sevilla Process and guides the question of how 
interest groups operate under uncertain and complex policy-making circumstances in 
the EU and recursive – or experimentalist – policy-making processes that may emerge 
under these circumstances. The reaction of the relevant actors shapes the structure in 
which they operate: both through lobbying activity in the legislative phase and in the 
way interest groups engage in implementation the institutional setting is established in 
practice. This analysis is conducted with an eye on the extent to which the policy process 
and its institutional arrangements respond adequately to the policy problem at hand and 
manages to produce tailored policy output, as well as with an eye on the democratic 
legitimacy of the process and its outcome.

Lobbying in the legislative phase of the IED shows a strong focus on frameworks 
for action in the process of post-legislative policy-making, rather than concrete policy 
output or rules. Looking at the situation from within the case, this focus is not remarkable 
per se, as the Directive strongly suggests that the effects of the legislation will by and 
large depend on that post-legislative TWG process. However, despite (typically) opposing 
interests between the environmental NGOs on the one hand and industry on the other, the 
analysis shows universal agreement on the concept of the BATs and the Sevilla Process 
as the way through which eventually the emission levels should be determined. To be 
sure, the different preferences regarding the particularities of the Sevilla Process should 
not be regarded as the mere details or practicalities. The discussion revolved by and large 
around the ‘teeth’ of the Directive, such as binding or guiding BAT Conclusions, narrow or 
broad room for derogation, and the conditions for such derogation, and showed significant 
opposition between the different interests. Yet overall, the concept of cooperative and 
iterative policy-making and looking for Best Available Techniques seems to have been 
understood among the stakeholders as a good – perhaps the best – governance approach 
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for dealing with a moving target. Indeed, disagreement on the policy outcome seems to 
have led to agreement on the policy means in the IED.

As a result of the institutional setting, but arguably also incentivised by the agreement 
with the BREF-writing process as such, all the relevant stakeholders made a clear shift in 
their lobbying strategy by significantly enhancing their involvement in the post-legislative 
phase. (Note that ‘enhanced involvement’ is in comparison with other policy processes 
(cf. Coen and Richardson 2009: 20) and compared to earlier days in the IED process 
(cf. interview IEEP).) Although lobbying in the legislative phase is still essential for 
influencing policy, the involvement in implementation through the TWGs has become the 
central channel for influencing actual policy outcomes. The response of interest groups 
to these new governance structures that seek to deal with the moving target  is therefore 
called dual lobbying, as the one does not go at the expense of the other (also see Truijens 
2013). 

Since the activity of the stakeholders in the Sevilla Process is by and large congruent 
with their role in the process on paper, in the text of the IED, the shift in strategy can be 
regarded the de jure pathway to continued involvement. The idea behind this pathway 
is that it is first and foremost de jure statute of the BAT Conclusions that pushes interest 
groups to follow the implementation of the Directive and be closely involved in the 
institutions that indeed expect (or rather demand) their involvement. Put differently, due 
to the legal clout of the BAT Conclusions, involvement in the Sevilla Process is no longer 
a voluntary ‘extra’ channel, but indeed becomes a necessary part of the lobbying process. 
This conclusion is important to the extent that it shows how interest group involvement 
can be orchestrated top-down by raising the stakes of what happens there. Given the lack 
of substantive expertise of the policy-makers and the strong demand for non-state actors’ 
input, this success in organising interest-group involvement predominantly top-down is 
an important finding. The comparative chapter will elaborate on this conclusion, as it 
contrasts with the more bottom-up movement in other cases where the institutional setting 
is less open for interest groups.  Also, the IORP case will show how the lobbying in the 
legislative phase successfully avoided this raising of the stakes in the implementation 
phase. 

With regard to the reciprocal relationship between governance arrangements and 
interest-group behaviour, the conclusion on the IED is that both through the legislative 
lobbying and the active participation in the Technical Working Groups interest groups 
facilitate and foster the IED’s experimentalist policy process. Broad agreement with the 
principles of recursive and cooperative policy-making, and the sharpening and improving 
the institutional arrangements as the prime lobbying focus in the legislative phase is 
the de jure push that interest groups give to experimentalist policy-making in this case. 
Their active participation in, and thereby contribution to, the TWGs as the recursive 
implementation institution forms the crucial practical push for this process to de facto 
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function in line with the policy model on paper. Note that this practical push, meaning 
the active participation of all stakeholders in the recursive implementation institution, 
is thus the result of the status of that institution and its output (which I called the de jure 
pathway to implementation) – which interest groups have themselves also lobbied for. In 
other words, interest groups’ preferences and lobbying objectives in the legislative phase 
determine to a high extent their behaviour in the implementation and policy execution 
in this case. Furthermore, interest groups’ positive experience with a reasonably proper 
functioning of the existing recursive policy process feeds back into their preferences for 
further development of the experimentalist policy process in this case. Indeed, the finding 
that none of the actors in the legislative phase has made a case against the experimentalist 
policy-making in the IED is very notable as to the question how the existing framework 
determines preferences of interest groups. All this means that the dual lobbying is not 
only an outcome, but equally importantly a fundament of this reasonably well-functioning 
experimentalist policy process.

Recursive deliberation in practice
Besides the finding that all relevant stakeholders extend their involvement to the post-
legislative phase, this chapter also addressed the question of what the Sevilla Process 
with arguably deliberative intentions looks like in practice. The practical obstacles that 
were found concern the position of NGOs vis-à-vis the much better resourced industry 
actors, the strictly data-driven prerequisite, and the timeline tof the BREF writing. What 
the case study shows is that these are perceived as practical challenges, but that these are 
by and large seen, and moreover accepted by both state and non-state stakeholders as 
practicalities inherent to the reality of this process. Moreover, the most pressing challenges 
are acknowledged and measures are taken to overcome them as much as possible – such as 
subsidising NGOs and anonymization of sensitive data. In that regard, the obstacles that 
remain are very insightful for those who champion recursive deliberative decision-making: 
this chapter shows a case of clear deliberative intentions from state and non-state actors 
and near-optimal institutionalisation of policy-making in ‘which all possibly affected 
persons could agree as participants in rational discourses.’ (Habermas 1996: 107). But 
even in this almost typical case some persistent limitations of the ideal appear. 

The position of the NGOs (i.e. EEB) in the TWGs has been majorly improved since 
they are first of all acknowledged as a stakeholder and thus take part in the Sevilla Process 
by default. This change (effectuated already before the IED in 2010) means that they are 
granted what Kimmel calls ‘external access’ to the discussion table. Secondly, since the 
EEB receives extensive subsidies from the Commission their position in the actual debate 
has improved as they now have more resources to, where necessary, hire external experts 
to conduct the highly technical studies required for the debate. Through these subsidies, 
EEB’s ‘internal access’ to the decision-making process has been improved, which helps 
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to avoid one interest (in this case industry’s) from systematically dominating the process. 
This in turn has as its desired effect that data and discussions in the TWGs are of even 
higher quality due to peers challenging each other’s argumentation (cf. interview Roudier). 
In practice, however the EEB still has a challenging position with about one-tenth of the 
people representing them at the TWG table, and with industry after all being the only 
source of data. The latter means that NGOs, as an extra activity compared to industry, 
should in theory also spend time on cross-checking the data that the industrial plants 
provide for the BREF process. Both as a result of the limited human resources of the 
NGOs, and due to the confidentiality of some of the data, this cross-checking is difficult 
to do for the NGOs – which does indeed weaken their position vis-à-vis industry actors.

The issues of access for all relevant stakeholders and the nature of the arguments being 
rationally motivated, are central prerequisites for a deliberative democratic process. And 
since the IED bases much of the output on a decision-making process involving non-
elected actors, deliberation could be the (alternative) route to a democratically legitimate 
outcome. Regarding the access of all involved, the analysis suggests that all relevant 
stakeholders have access to the negotiation forum and within the margins of what is 
practically feasible are enabled to take part in the discussion as equals. Those gaps that 
are not closed by subsidising and other measures seem to be considered the sheer reality 
of the case – in that sense what can be achieved is ‘as good as it gets’.  Moreover, this gap 
in the position of the NGOs and industry can be said to be compensated for by the focus 
on factual and empirical proof of arguments. As Roudier puts it, it is ‘not [about] what hat 
they have or what is the colour of their shirt or shoes or who pays them, what is important 
is how convincing they are, what argument they use’. Indeed, politics is argued to be left 
out of the deliberation as much as possible. This strong emphasis on norm-free and factual 
argumentation is respectable indeed, but the extent to which facts can be purely objective 
should be considered carefully and critically. It is beyond the scope of this conclusion 
to go into detail on the discussion of facts as a norm-free category (see e.g Mügge 2011: 
57), but the caution lies with the notion that the ideal of a factual discussion can only to 
a certain degree be a safeguard for democratic legitimacy. Indeed, industry provide and 
argue different ‘facts’ than environmental NGOs, and forty representatives can ‘prove’ 
more than two. Moreover, the process from facts to BAT rests on interpretation, which 
is by definition not a factual exercise. 

This critical note on the extent to which the distinction between the political and the 
factual, technical part of the IED’s policy process can be made as strictly as proposed 
also touches upon the thesis’ theoretical framework, namely the experimentalist model 
of policy-making. Although it is true that the theory suggests a recursive, indeed 
arguably deliberative, implementation in which expertise and evidence-based analysis 
of practice serves as input for evaluation and revision, this is not to say that it champions 
a technocratic process, and presupposes a norm-free and a-political implementation per 
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se. Indeed, embedded also in the literature on public policy implementation, the room for 
diversion from the central policy line can be based on insights, obstacles and experiences 
of success on the ground, which is in itself a political and not per definition a sheer 
technical process. Backing up arguments and preferences with empirical evidence – on 
various bases – is to be championed, and indeed may make the recursive policy process 
described as experimentalism reach its potential. But in line with the abovementioned 
caution, the distinction between what can be seen as a-political and norm-free and what 
is political, is probably less rigid than the policy-makers and policy-implementers in this 
case suggest. 

Finally, the question of the BREF-writing timeline and frequency of review bears 
important relevance for the responsiveness of the governance model to the policy issue 
at hand. It is, in other words, vital for the extent to which this mode of governance yields 
suitable policy. Based on the findings a distinction in the IED’s success in producing 
emission-reducing policy can be made between short-term and long-term goals. The 
short-term goal refers to the objective of having industrial plants lower the emissions 
in their operation wherever possible and review frequently whether new ways of doing 
so are available, and whether, based on new techniques, also the standard for emission 
could be lowered. It can be concluded that in this short-term goal the IED is successful. 
Also the stakeholders involved deem this successful, be it within the margins of practical 
possibilities. Criticisms that BATs would not reflect the best available technique as they 
reflect plants’ average performance rather than best performance are largely ungrounded. 
The reporting on averages in performance in itself is not a sign of the Sevilla Process 
producing average available techniques: a BAT should not reflect extremes as it would 
make the associated emission levels unattainable, making the BAT useless. It is not to 
say that there is no risk of systematic bias in reporting on performance, so as to end up 
with more relaxed emission levels. The Directive may therefore benefit from giving the 
measures that should prevent this from happening more teeth, for instance by imposing 
a penalty in case of deliberate fraud. The use of outdated and obsolete data still remains 
a potential problem which may result in BAT not reflecting the most relevant techniques 
anymore. It would, however, not be the stakeholders’ preference to enhance the frequency 
of BREF review as this requires immense human and financial resources. Neither do the 
stakeholders deem it possible to significantly speed up the BREF-writing process, as the 
careful data verification is understood as an essential part of this evidence-based policy-
making process – and that simply takes time. Indeed, as a balance between what is not 
too often but still often enough, these practical problems are accepted as simple reality 
and some intermediary solutions for supplying new information throughout the BREF-
writing process are explored, for instance in the form of webinars. Given the scope of the 
policy issue, the potential quick developments in techniques, but the inherent slowness 
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and costs of adaptation for plants, the IED with its Sevilla Process is as responsive as it 
gets for the short-term policy goals.

The downside of the eight years’ cycle of the BREF review lies in its long-term effect. 
This is where the focus on the small steps in emission reduction can distract attention 
as well as resources from making more fundamental changes. CEPI’s Jori Ringman 
explains the unintended consequence of the recursive Sevilla Process on the longer run 
most explicitly. If you keep spending money on installing filters to reduce the emission 
of your old diesel car, you may never be able to save up enough money to buy a new 
environmentally friendly hybrid car – which can go so far even that the money you spend 
on the small improvements of the old diesel exceeds the cost of a new hybrid. In this light 
the eight years’ cycle can be said to be so short as to demand constant attention on the 
smaller fixes, leaving less space for actual systemic transition. 

It is not to say that due to the IED these kinds of more fundamental innovations do 
not occur anymore. For example, the energy sector has its own commitment to be a 
carbon-neutral sector by 2050 (Interview Eurelectric) and also the Paper and Pulp sector is 
looking for breakthrough technology to make paper without water, which would massively 
reduce the CO2 emission in this sector. However, these initiatives are driven by the sector 
itself, and can be expected to depend first and foremost on the economic gains of such 
a transition. In that sense, the IED does not put a hold on all the innovation except for 
those required within the Directive. Yet it does not effectuate the bigger transition, and 
indeed can be argued to slow it down at least to a certain degree, while in the end it is 
this transition that will be the crux in emission reduction. To be fair, being successful in 
its short-term goals is the prime focus, and the question of whether doing good is worse 
than doing better is input for another discussion.
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5

Do-It-Yourself Involvement in the European Data 
Protection Regulation 

Introduction

This chapter discusses the lobbying efforts in the process of reforming the EU Data 
Protection Directive, leading to the General Data Protection Regulation (GDPR). The old 
Data Protection Directive was one of the first efforts to regulate transnational civil liberty 
issues such as data protection and privacy (Newman 2010: 30). It worked on the basis of 
revisable framework rules for the protection of personal data, in the implementation of 
which a network of regulators played a central role. Discretion was granted to the national 
data protection authorities (DPAs) who interpret and enforce the European (framework) 
goals in their national jurisdiction. Set up as one of the innovative elements under the 1995 
Directive, the Article 29 Working Party had as its function to oversee the efforts of the 
different national data protection authorities (DPAs), compare and identify best practices, 
and suggest improvements in case of poor performance by a particular DPA. Following 
the logic of experimentalist governance, the expectation from which this case study 
departs is that this recursive implementation institution – central to the implementation 
of broad framework goals and crucial for the feedback loop and learning-from-difference 
practices – would become an important venue for interest-group engagement. Lacking 
‘any formal mechanism to integrate systematically the views of societal stakeholders’ 
(Newman 2010: 31), however, interest groups operating under the old Directive sought 
their own access points to the process, thereby participating directly at the EU level 
rather than at the national stage (Newman 2010, 2015; cf. Heisenberg 2005). Reviewing 
the situation of European data protection over two decades later, this chapter discusses 
how interest groups in the recently recast process reflect upon the lack of institutionalised 
stakeholder involvement, and furthermore looks at how they seek to stay involved inside 
and outside of the formal governance arrangements. 

Both as a result of the continued developments in the policy problem and as a result of 
the problems with the implementation of the old Directive, EU data protection policy was 
in pressing need of an update. Just like the process leading up to the initial Directive in 
1995, the revision of the Directive and proposal for a General Data Protection Regulation 
provoked extensive lobbying efforts across a wide range of industries and civil society 
interests, both from within and beyond the EU. A large number of new concepts were 
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introduced, instigating heated debates on definitions. The dossier, moreover, became 
highly politically salient at various points in time, as privacy continuously counted as 
a hot topic due to for instance the Snowden revelations and the ‘Schrems case’ against 
Facebook’s privacy violation. Despite all the continuing debates and disagreement on 
principles, procedures and policy, the GDPR, ‘one of the most heavily lobbied bills in 
the history of the European Parliament’ was adopted on 14 April 2016, more than four 
years after the publication of Commissioner Reding’s original proposal (EU Observer, 14 
April 2016). The legislation entered into force in the summer of 2016, after which Member 
States have two years to transpose it. 

The ways in which interest groups have been involved in the reform process and the 
lobbying goals that they have pursued in this process will be the first focus of this chapter. 
This case study will furthermore focus on the Article 29 Working Party (WP29) as the 
central implementation institution, as the logical place for interest groups to follow the 
policy process dealing with uncertainty, polyarchy and interdependence. In contrast to 
what would theoretically be expected, however, the WP29 by default does not welcome 
interest groups in their work. For some actors this resulted in minimal activity outside 
the legislative phase, while it provoked reflexive and creative responses from others. 
The chapter will show how a recursive policy process that does not explicitly allow 
for enhanced interest group involvement may lead interest groups to organise their 
own bottom-up initiatives to stay involved – which I call the do-it-yourself pathway 
to involvement. Since the lobbying objectives in the legislative phase hardly revolved 
around the functioning of the WP29, these bottom-up initiatives are the most prominent 
way in which interest groups may contribute to a more recursive policy process in EU 
data protection.

Apart from the role that interest groups play in the development of experimentalism 
in data protection policy, the chapter provides a number of additional insights. First, the 
case of EU data protection will show how a recursive policy process with insufficient 
enforcement mechanisms may perpetuate or even increase uncertainty and polyarchy, 
rather than coping with them. Another important insight is that the number and variety 
of the different interests that are represented can have an impact on policy-makers’ 
receptiveness to these inputs, and hence on the ensuing governance arrangements. 
While there is undoubtedly a need for representation of a variety of interests (as will be 
the focus of the IORP chapter), the GDPR dossier seems to have exceeded a lobbying 
ceiling, decreasing institutional opportunities for direct involvement of interest groups in 
policy-making and implementation. Relatedly, the chapter will analyse non-state actors’ 
bottom-up, creative responses to a situation in which the need for continued engagement 
is strongly felt due to the nature of, and developments in, the policy problem but where 
the institutional arrangements do not allow for extensive stakeholder involvement. The 
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problem that this may lead to in terms of inclusiveness is an important caveat, as not all 
types of interest groups will be equally able to mobilise outside of the official institutions. 

The chapter proceeds with a presentation of the active interest groups and an overview 
of the legislative process of the GDPR. Interest groups’ reflection on the shortcomings 
of the old Directive will be discussed, followed by their lobbying objectives for the 
new Regulation. These objectives are divided into concrete objectives and discussions 
over definition of key concepts on the one hand, and preferences regarding institutions 
and procedures for implementation on the other.20 Subsequently, the channels through 
which interest group actors participate to provide their inputs will be examined, both 
in the legislative and in the post-legislative phase of the GDPR. The analysis of post-
legislative engagement will focus not only on the institutionalised opportunities granted 
to the interest group actors under the new Regulation, but also on the more spontaneous 
bottom-up initiatives from the stakeholders themselves: the do-it-yourself pathway to 
involvement. The chapter concludes with a discussion of the opportunities and obstacles 
for experimentalist practices and the role of non-state actors in this policy process on the 
basis of the specific policy-making and implementation conditions in this case. 

Players in the game

Not only as a consequence of the broad scope of the general Regulation, but also as a 
consequence of the multiple moments in which the issue became a politically hot topic, 
the process of the GDPR attracted attention from an extremely wide range of actors. 
The Snowden revelations on data mishandling in the context of the US PRISM project 
attracted even more intensive lobbying from across the Atlantic (both companies like 
Google, Amazon, and Yahoo!, the American Chamber of Commerce and US government). 
As over time different issues appeared on the lobbying radar, attracting new players to 
the game, the whole process of the GDPR became characterised by new issues and new 
impasses. A telling example with regard to the scattered spectrum of interests comes 
from Simon Davies, privacy advocate and founder of Privacy International. As adviser 
to the Parliament in this process, Davies was requested by shadow rapporteurs and the 
rapporteur to do a stakeholder analysis for the Parliament. He was supposed to do a top-
level analysis of whose interests are affected by legislation and whether those interests 
are represented, whether there is a collision of those positions, making a grid of where 

20 Due to the magnitude of the Regulation – its prospective impact on a wide variety of economic sectors, 
but also the duration of the reform process – it is unfeasible to exhaustively discuss all the disputed issues 
in the chapter. 
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everybody sits. ‘But it became so immeasurably complex, that after three months I gave 
up’ (Interview Simon Davies, 12-01-2016). 

The new legislation being a general regulation applying to all economic sectors caused 
an explosion of lobbying from almost any sector imaginable. In the light of unintended 
consequences, a criticism expressed by many stakeholders – though unsurprisingly refuted 
by policy-makers– was that in essence the Regulation was designed to constrain internet 
giants like Facebook and Google, and that the policy-makers did not thoroughly consider 
how the tougher rules affect and limit other sectors unnecessarily and disproportionately. 

They developed a Regulation with view on Facebook and social media like that. […] 
And that was in our view a fault from the beginning: they only look at Facebook and 
others and what would be an adequate regulation for them. But in reality they regulated 
every single enterprise in Europe, no matter what business, no matter whether it was a 
small manufacturing company or a single person having his carpentry. But all that was 
in the heads of the Commission was “how do we deal with companies like Google and 
Facebook?” (interview with representative of Germany’s digital association Bitkom, 
17-12-2015)

Due to the wide variety of sectors and their particular interests that entered the debate, 
a distinction between pro- and anti-data protection groups is too sharp and would need 
further nuance. Different sectors with different business models expressed strongly 
diverging preferences and priorities. While it is possible to group together those players 
who are primarily concerned with privacy and data protection as a fundamental civil 
liberty interest, there has been no uniform, singular voice of ‘industry’. First, there is the 
telecommunication sector, which has been heavily regulated since the 2002 EU telecoms 
regulation. Subjecting all economic sectors to stricter regulation regarding flows of 
personal information in the GDPR can generally be seen as an blessing-in-disguise for the 
telecom sector, as it would imply that they are no longer extraordinarily regulated vis-à-vis 
other sectors. The European Telecommunications Network Organisation (ETNO) has been 
prominently representing this sector. Furthermore, the IT and tech business sector were 
involved, as the development and application of new technologies revolves largely around 
devices that collect, work with, or even on the basis of personal information – as the focus 
lies on development in the digital sphere, including social media websites and apps. Strict 
rules on the processing and use of data could directly impact the possibilities for further 
development. Gathered in the Industry Coalition for Data Protection at the European 
level, of which AmChamEU is also a member, Digital Europe, European Internet Service 
Providers Association (EuroISPA) and the Business Software Alliance (BSA) are among 
the most active IT organisations in the GDPR process.
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A sector that as a direct consequence of its business model was heavily involved 
throughout the entire process is the direct marketing industry. It is at the core of the direct 
marketing business to use personal information to tailor advertisement to the individual. 
Targeted commercials are probably the most visible form of profiling, where the citizen 
(or ‘consumer’) becomes aware how much information is out there and used without their 
knowing or approval. Since direct marketing thrives on such information flows, keeping 
the option of using such information is pivotal for this sector throughout the process. 
The most prominent European level association is the Federation of European Direct 
Marketing Associations (FEDMA). 

The general nature of the Regulation implies that almost any business model is 
affected to a more or lesser extent. A high number of specific sectors became involved 
along the way, as a matter of unintended consequences. As will be elaborated on below, 
the introduction of ambiguous and broad concepts like ‘big data’ and profiling shows 
how a proposed solution for one problem (national security or the use of big data by 
internet giants) can directly impact sectors that were not necessarily targeted (such as 
scientists working with statistical data). Besides the scientific branch (represented through 
the European association ScienceEurope), insurance companies, healthcare, and game 
developers (to name but a few) faced similar challenges in dealing with the less intended 
consequences of specific articles in the Regulation. 

On the civil society side of the spectrum, there are the data protection and privacy 
NGOs, civil liberty groups, such as Access Now, European Digital Rights (EDRi), 
Privacy International, and at the national level Bits of Freedom and Panoptykon. These 
seek to find the most effective way to protect citizens against data mishandling by any 
institution or company, defending privacy and data protection as a fundamental right. 
In the context of the GDPR, which focuses on restrictions on data use in a commercial 
context, the defence of an individual’s right against a company’s financial interest is a 
cause that lies at the heart of many of the NGOs’ mission statement. Groups in this domain 
moreover seek to balance the right of privacy with the right to freedom of expression and 
right to be informed is related fundamental human rights. Finally, given the commercial 
focus of the Regulation, consumer organisations, and the European association BEUC in 
particular, were directly involved, protecting the rights of citizens as consumers in the 
rapidly evolving digital sphere. 

In total, more than twenty interviews were conducted for this case study. On the 
civil society stakeholder side, the data protection NGOs and the European consumer 
organisation were covered. On the industry and business side, representatives of the 
most prominent sectors were interviewed, including the ones mentioned above. In order 
to understand how particular elements of the Regulation affect a sector unintentionally, 
the European association for science organisations ScienceEurope was interviewed. 
Furthermore, an IT law firm was interviewed because of its prominent role in the reform 
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process. On the public side, interviews were conducted with key policy-makers and 
implementers in the process, including the rapporteur21, shadow rapporteur Axel Voss, 
Commissioner Reding, Director of DG Justice Paul Nemitz, DG Justice’s Head of the 
Unit on Data Protection Bruno Gencarelli, the EPDS, and the Article 29 Working Party’s 
former chair Jacob Kohnstamm and a representative of its current chair22. 

Bones of contention in the data protection reform process

The ‘95 Directive: good principles, bad implementation
The overarching rationale behind revising the existing European legislation on data 
protection given by the Commission was the decreasing effectiveness of the existing 
legislative framework under the Directive, as a direct result of the developments in the 
digital landscape that had taken place since the latter was adopted in 1995 (Commission 
2012a: 2). The Directive was considered to be insufficiently suited to deal with the threats 
(as well as opportunities) for effective data protection that came with the way in which 
the Internet, telecommunications, and analysis techniques had developed. In an effort 
to channel the wide array of issues that were hotly debated in the reform process, this 
section will discuss the bones of contention as expressed by the interviewed actors along 
three interrelated axes. First, there are issues that concern shortcomings in the structure 
of the old governance model, which include harmonisation mechanisms for the (different) 
role(s) and competences of the national data protection authorities (DPAs) as well as their 
interaction at EU level. Secondly, much discussion took place around a number of key 
concepts in the policy field, how it should be defined, what it could do and relatedly how 
it should be regulated. These issues encompass the concrete policy issues of the lobbying 
in the legislative process. The final line of argumentation concerns a more general debate 
about the balance between proper privacy and data protection and room for manoeuvre 
for industry and businesses. This discussion revolves around the argumentation that 
data protection rules should not obstruct innovation and trade. As such the legislation is 
intended to be ‘technology-neutral’ and ‘future-proof’. That objective refers to the use of 
broad principles without prescribing in detail how they are to be achieved on the ground, 
and thus concerns the architecture of the Regulation’s governance model.

A first observation on the basis of the interviews with stakeholders is that regardless of 
the interest they have or represent, there was broad support for a reform of the Directive, 
with most non-state actors welcoming a regulation as the legal form to overcome some 

21 That is to say, the direct partner of rapporteur Albrecht, Ralf Bendrath, whose view can without any 
problems be regarded to be that of the rapporteur.

22 Interview conducted with Florence Raynal, adviser to WP29 Chair Isabelle Falque-Pierrotin.



527599-L-bw-Truijens527599-L-bw-Truijens527599-L-bw-Truijens527599-L-bw-Truijens
Processed on: 11-1-2019Processed on: 11-1-2019Processed on: 11-1-2019Processed on: 11-1-2019 PDF page: 84PDF page: 84PDF page: 84PDF page: 84

Chapter 5

84

fundamental shortcomings of the existing framework. With the exception of one German 
national association in the direct marketing sector, all interviewees suggested that there 
were important flaws in the Directive that needed to be corrected in order to deal with 
today’s challenges to data protection. An expressive statement by Joe McNamee of the civil 
and human rights NGO European Digital Rights (EDRi) is that the under the ’95 Directive 
‘we have reasonably good principles and reasonably bad implementation’ (interview 26-
11-2015). The main problem with the implementation, according to McNamee is that it was 
incoherent and inconsistent. ‘So in a perfect world we wanted to maintain the principles 
and then, particularly because it is going to be a Regulation, improve consistency and 
improve implementation. And that would allow us to keep the good and get rid of the bad.’ 

From the point of view of NGOs with as their main concern the fundamental rights 
of individuals, the poor implementation of the rules under the Directive meant first and 
foremost different standards for EU citizens in different Member States, whereas they 
should enjoy equal levels of protection. Estelle Massé of the EU office of the US-based 
digital rights NGO Access Now, which worked closely together with EDRi in this process, 
explains the flaws of the Directive, related to their primary objective in the reform:

The biggest objective was [to ensure] that users are at the centre of the reform and 
they are the ones in control of their data. […] Under the current data protection rules 
in Europe we have pretty good standards, but citizens in Europe enjoy different levels 
of access to their rights, depending on where they live. And we can also see all the 
forum shopping from companies on the places where they decide to set their main 
establishment in the EU depending on where the privacy law is better implemented 
or not, which ends up in a situation of discrimination between users where their rights 
are not protected in the same way across the EU. So these are the two big objectives 
pursued in the reform: having harmonised rights for all European citizens but not fully 
reinventing the wheel because the principles we have […] are good. It’s a matter of 
upholding them and strengthening them.  (interview Access Now, 26-11-2015)

The problems with consistent and coherent implementation also formed a major concern 
for industry and business associations, who generally embraced the Regulation as an 
opportunity to arrive at greater legal certainty and to create a level playing field for 
business across Member States. An adviser of BUSINESSEUROPE explains:

With the current Directive one can really see different approaches taken by different 
data protection authorities in different Member States, because they have their 
sensitivity, their tradition, their history, their establishment, so in some ways [the 
margin of manoeuvre for DPAs] exists and it might be problematic for companies which 
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are active in Europe or in a lot of Member States because it creates fragmentation, 
which doesn’t help. (Interview BUSINESSEUROPE, 14-12-2015)

Although it has to be stressed that in this case ‘industry’ can by no means be considered 
to have one uniform voice or position, an often-heard argument during the interviews 
on business and industry side was that the fact that the rules would apply equally to all 
players, thereby creating a higher level-playing field between all players. ‘Before you 
had in the Directive more general requirements, implemented by each Member States 
and sometimes differences in implementation is not the best for consistency’ (interview 
ETNO, 05-01-2016). Hence ETNO, representing the Telecoms industry, welcomes the 
fact that although there is still room for manoeuvre at the national level, the scope for 
interpretation is narrowed down.

The overarching message aside from the implementation flaws is that the Directive had 
become ineffective because it was not fit to accommodate the developments in the digital 
market in a sensible way. Put differently, the Directive was argued to be inadequate in 
adapting to the rapid developments in the digital economy, which had led, among other 
challenges, to entirely new business models to be regulated. This combination of the 
Directive’s inability to deal coherently with diversity in national jurisdictions (polyarchy) 
and its (lack of) adaptability to new and emerging challenges in the policy issue (strategic 
uncertainty), and interest groups’ response to these challenges in the reform, respond 
to the question of interest groups’ preferences under the scope conditions for recursive 
policy processes. 

In that light, the following remark by the adviser for BUSINESSEUROPE on the 
Directive’s shortcomings and need for an overhaul is worth quoting at length. The link that 
is made between the scope conditions for experimentalism put forward theoretically and 
the recourse to a flexible and recursive governance design are insightful for the position 
(and possibly from that position the lobbying actions) that interest groups take. This 
analysis of the situation under the Directive moreover reaffirms the concern expressed 
by EDRi’s Joe McNamee about principles being good, but the way in which it played out 
causing uncertainty rather than a coherent governance design.

What we’ve always been saying in this reform is that the ‘95 Directive was outdated 
because it’s simply a long time ago and the digital economy is something that evolves 
very quickly, and in 1995 some business models that exist today were not even in the 
far conception of the creators. A joke that has always been made about the Directive 
is that in ‘95 Mark Zuckerberg was 11 years old. So this really shows how rapidly 
things can evolve and regulation also should somehow be adapted or flexible enough 
to capture those changes. So the main need for new rules came really from the fact 
that the evolution made clear that everybody – companies, citizens – needed new 
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rules. This was the first thing. Secondly, another characteristic inherent to the digital 
economy is that it is borderless. We cannot really talk about “the Dutch” or “the 
Italian” digital economy. Everything is really mixed and connected, not only within 
Europe, but also between Europe and other countries, continents, US, India, China 
etcetera. And having a Directive that was transposed in very different ways in the 
different Member States with different approaches […] by the DPAs was somehow 
problematic and it created some fragmentation in the digital single market. So […] 
those two reasons were probably the elements that made us welcome the very idea of 
a reform. Now how this has been concretely done, that’s a different thing. But the need 
for a reform really came from those two reasons. (Interview BUSINESSEUROPE, 
03-12-2015)

As to the question whether to old Directive was simply not flexible enough to cope with 
the rapid developments in the digital economy, the respondent answered:

It depends, because in some cases it was flexible enough, but then […] there is a trade-
off between flexibility and sufficient clarity and precision of the rules in order for 
companies to apply those and be in compliance with what exists. So it is really a fine 
balance that needs to be found, and this is always a general business position. […] In a 
lot of policy work that we do you always try to pass a message: on the one side enough 
flexibility and on the other side enough clarity, which might appear a contradiction but 
which is not. You can be precise and then leave some space for companies to apply the 
rules in a way they can see them more fit, or companies to adapt their practices to the 
evolution of the economy. Now, as far as the current Directive is concerned, I don’t 
think it would be appropriate to say it didn’t give enough flexibility to companies, 
because it was a Directive, it was giving enough margin of manoeuvre to Member 
States to be transposed in a way they would consider to be the best one for them. 
So I wouldn’t say that flexibility was the main problem. The problem was really 
modernising, and creating a level playing field and the same rules within Europe. In 
terms of flexibility is was OK I would say: we never really said that the Directive was 
not flexible enough or the rules were too rigid.

This respondent could have hardly drawn a more explicit link between the analysis 
of the policy issues (clearly identifying the scope conditions) and preferences for the 
policy elements central to experimentalism. What is needed to deal with strategic 
uncertainty and the polyarchic nature of the policy issue is discretion, or ‘margin of 
manoeuvre’ and adaptiveness to evolution of the policy problem. Moreover, this adviser 
of BUSINESSEUROPE seems to share EDRi and Access Now’s point of view that 
although the way in which the principles of data protection are to be pursued are up 
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for improvement, harmonisation and modernisation, the principles themselves were not 
obsolete. Albeit from a different angle, the practical balance between flexibility and legal 
certainty also forms a main concern here, similar to the concerns of the civil liberties 
NGOs. These two rationales for more consistency (i.e. legal certainty for businesses and 
equal data protection for citizens) advocated by different interest groups, can be seen 
as two sides of the same coin: when businesses have clearer compliance requirements, 
which are consistent throughout the EU, citizens also enjoy more consistent protection. 

The relationship between the diversity among the affected (i.e. companies and 
businesses processing and using personal data) and the room for manoeuvre that should 
be maintained in the legislation, is spelled out in somewhat more detail by Andrea 
d’Incecco of EuroISPA, the European association of internet service providers. D’Incecco 
furthermore stressed the consistency in the principles that lie at the heart of the Regulation: 
principles are not affected by, or subject to, rapid developments, only the way in which 
they are achieved.

[Our general approach in the reform was one of] favouring better harmonisation 
of rules, pushing for more risk-based approach when it comes to consent and other 
matters, pushing for accountability for the sector, for business in general what we call 
controllers and processors. Instead of having detailed rules, having a more flexible 
legislation that would have highlighted and identified the objective of data protection, 
while leaving companies free to tailor the system to […] those objectives, according 
to their business models, which varies quite a lot – at least in my industry. So there 
were general principles we have been pushing, and there have been, in forming our 
activity, in the past few years so we remain consistent with that approach. (Interview 
EuroISPA, 27-11-2015)

‘Reasonably bad implementation’: the role of DPAs and the Article 29 Working Party
Harmonising without becoming overly detailed and prescriptive, and modernising without 
specifying the legislation too much on the current digital state of play can be identified 
as the main concern in this legislation.  The discussions in the reform process did not 
revolve only or even primarily around the what, but to an important extent around the 
how. In this practical pursuit of the generally valid (and largely unchanged!) principles, 
the role and powers as well as European cooperation and coordination of the national Data 
Protection Authorities – who play an increasingly central role in turning data protection 
in the books on the ground (cf. Bamberger and Mulligan 2010) – formed a central concern 
in the reform process. There is a wide variety in the modus operandi of DPAs across the 
Member States, which is a direct consequence of different legal systems and competences 
of the DPAs, but also of tradition, history and sensitivity to the subject (cf. Bennett and 
Raab 2006). The differences in the roles that DPAs have been playing in different Member 
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States lie at the heart of reasonably good principles being implemented reasonably badly. 
As described above, the Article 29 Working Party (WP29) is supposed to oversee the 
different ways of implementing and enforcing European data protection principles and, at 
least on paper, should focus on information exchange, seeking best practices, and learning 
from difference (as claimed most explicitly by Newman 2010). Its limited mandate and 
hence effectiveness, however, were broadly seen as a central flaw in harmonising data 
protection across Member States – not only in the text of the proposal, but also among 
interviewed actors. Another remarkable point, problematic from a theoretical perspective 
rather than a problem explicitly flagged by the active stakeholder, was the access (or rather 
lack thereof) that non-state actors had to the WP29 in forming its opinions – a point to 
which I will return in the section on channels for interaction. Both issues make that the 
WP29 as the central implementation institution has so far not been living up to its potential 
in a recursive policy process. 

In his analysis of the problems with the old Directive, Agustin Reyna of the European 
umbrella of consumer organisations BEUC directly refers the role of the DPAs and their 
European cooperation in the WP29 – as two intimately related matters in the regulation 
of data protection. His commentary makes clear how the WP29, in spite of its on-paper 
function, fell short in facilitating cooperation between national DPAs. 

The whole role of the national authorities is super important. As I said before, under 
the previous Directive you have different national authorities that are in charge of 
the monitoring, that are actually enforcing the national legislation, the transposal of 
the Directive. But you don’t have a structured communication between the national 
authorities. You have the Article 29 Working Party, where they meet and discuss 
but then there is no instrument that enables one DPA to tell another DPA “look, the 
company that is established in your country is breaching the rights of my consumers”. 
This is what happened with Facebook. And you have more than a couple of DPAs 
that were very interested in investigating Facebook but they couldn’t because it was 
established in Ireland. And the Irish DPA didn’t act on all the complaints it received. 
So this was a situation that was not foreseen, and was not possible to foresee in 1995, 
because we didn’t have this phenomenon in which this one company could affect the 
rights of consumers in different countries. (interview BEUC, 03-12-2015)

(This shows that as part of the rapid development, also the interdependence grew massively 
while fragmentation as a result of polyarchy remained in place.)

The ineffectiveness in coordinating and harmonising the work of the national DPAs 
through the WP29 was the consequence of a duality in its design: the nature of its internal 
organisation and the mandate of the Working Party’s opinions. Only able to publish 
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opinions that are not binding by any legal means23, the WP29’s role in harmonising 
national implementation, interpretation and enforcement of data protection rules and its 
capacity to settle explicit disputes between national DPAs was rather limited. The problem 
is sketched by Estelle Massé (Access Now) and Joe McNamee (EDRi) in terms of the 
differences in powers between the DPAs.

[The difficulty in the Working Party is that] you’re entering a game of pointing finger 
at the bad guy if you’re around the table, and if a DPA from a certain country tells to 
another “you’re not implementing the law correctly”, technically it doesn’t have the 
jurisdiction to actually look at what the other one is doing and telling them “you’re 
doing it wrong”. (interview Access Now) 

Joe McNamee added

And it’s a consensus body. So if you’ve got the Irish, a few Germans and the Belgian 
DPAs, sitting around the table, one of them has the power and chooses not to use it, one 
of them doesn’t have the power and doesn’t have the option to use it, and one of them 
has the power and frequently does use it. […] [The Working Party] has teeth up to the 
strength of a common position of 28 DPAs, based on the lowest common denominator 
that can be agreed in order to achieve consensus. (interview EDRi)

Mathilde Fiquet of the European umbrella organisation of Direct Marketing Associations 
(FEDMA), expressed similar concerns, arguing that a combination of often weak opinions 
and strong variety in usage of these opinions nationally defeated the harmonising 
coordination purpose of the WP29. Quite often, the WP29 would be rather careful in 
taking a firm stand, reflecting only a lowest common denominator among the various 
DPAs. A case in point is the interpretation of the ECJ Safe Harbour Ruling (the Schrems 
case against Facebook’s privacy violation), where the combination of a weak WP29 
opinion and different ways of using this nationally resulted in the German DPA stopping 
all data transfers to the US until further agreements were reached, while the UK DPA 
decided exactly the opposite and continued in the current fashion until further agreements 

23 The WP29 advises the national DPAs on emerging issues in implementing the Directive, based on dis-
cussions among the national DPAs gathered in the Working Party. It moreover advises the Commission 
‘on any proposed amendment of this Directive, on any additional or specific measures to safeguard the 
rights and freedoms of natural persons with regard to the processing of personal data[…]’ (Directive 95/46/
EC, Art. 30). Reflecting the flexible organisation structure discussed on the basis of Sabel (2005), the 
competence of the WP29 also involves actively reflecting on, and reporting to the Commission the need 
for diverging from the general policy line, if alternatives are deemed better. The legal status of the WP’s 
reports vis-à-vis the Commission, however, is legally non-binding: the opinions are of advisory nature.
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would be reached. Since the DPAs, with their ability to investigate and fine are still 
very powerful in putting data protection in the books on the ground, Mathilde Fiquet, 
representative of the direct marketing association FEDMA, emphasised the importance 
of harmonising the coordination between what the WP29 says and what the DPAs do 
nationally (interview FEDMA, 14-12-2015).

The stakes in the new legislation: concrete lobbying objectives 
As an element of the uncertainty revolving around the policy issue in this legislation, 
several concepts covered by the new Regulation suffered from ambiguity. The uncertainty 
in these concepts has a double origin. On the one hand there is simple ignorance and 
lack of information among policy-makers, which is only enhanced by fast developments 
in the IT world.  The second source of the uncertainty in the definitions is that – as is 
often the case – definitions are not value- or interest-free: they are highly dependent on 
the perspective from which they are seen. This is even more the case when it concerns 
the definition of key principles in the legislation. This means that on the one hand 
policy-makers were in need of expertise in order to understand core issues, while it was 
impossible to rely solely on one definition. Understanding the matter at stake was a core 
effort especially in the earlier stages of the reform process, and it was clear to all actors 
that pinning down the meaning of concepts was more than a semantic discussion. If the 
key elements are weak, then the whole Regulation in itself will be weak, as Estelle Massé 
of Access Now puts it (interview 26-11-2015). The following observation by the adviser 
from BUSINESSEUROPE makes clear that definitions are also subject to revision due 
to changing contexts, and technological developments.

The definition of all the concepts that are in the Regulation [was of central concern], 
precisely because some of them needed to be re-defined compared to the current 
Directive, simply to reflect the evolution of technology. [Central were] the definitions 
of personal data and/or data subject because that was something that was questioned 
in the beginning, the definition of consent – what kind of consent companies need to 
have from the citizens to process their data. […] So the very basic foundation of the 
Regulation was the most important for us. Then you had a whole series of new concepts, 
of new ideas that were not in the Directive of ‘95. (Interview BUSINESSEUROPE, 
17-12-2015)

Within that quest of contextualising the particularities of the legislation (making clear 
how measures to tame Facebook would affect other sectors and business models as well), 
a relatively small number of key concepts were at the centre of the debate. Although it is 
beyond the purpose of this study to discuss in detail the debate on all central concepts, 
the discussion around big data and its use for profiling as well as the concept of explicit 
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consent is useful to elaborate on briefly for the sake of showing the combination of 
unfamiliarity with, and context-dependence of, such important definitions. These were 
moreover the concepts that were mentioned consistently throughout the interviews – 
suggesting they were most prominent amongst the extensive list of issues debated in the 
lobbying process of the GDPR. 

One of the central and explicitly new concepts that entered the text of the Regulation 
was ‘big data’, a concept closely related to profiling. Due to the omnipresence of personal 
data in especially the online sphere, it has become possible to run analyses of big amounts 
of data of individuals, thereby putting together different pieces of a puzzle and ending 
up at a profile of a particular aspect of the individual’s behaviour. It should come as no 
surprise that data used for such profiling has become a commodity, especially for online 
services such as Facebook who rely on advertising rather than membership fees. It should 
be equally unsurprising that this raises serious concerns about the protection of personal 
data, and the limitation of the transfer and use of such data by different parties. The 
European association for direct marketing FEDMA, who had probably one of the hardest 
nuts to crack in upholding the right to use big data and make profiles for commercial 
purposes explained:

We realised here that we had a lot of education to do in the sense that lots of decision 
makers don’t necessarily know what profiling is, what it entails. They don’t think of 
profiling as a general business activity, but only see it in a very negative connotation 
[…] it is a word that carries a lot of imagination around it. So we’ve been trying to 
do a lot of explanation about [the concept]. Ultimately the message has been: what 
are you really trying to do with that article, what are you really trying to protect the 
individual from? […] Profiling can have positive results and the idea is to make sure 
that legislation scoops around profiling that has negative consequences, rather than 
in general, because it should not impair the positive one.  (interview FEDMA, 14-
12-2015)

As a representative of AmChamEU noted:

We shouldn’t forget that profiling for medical research or fraud is very important, 
not only those annoying ads, and you need to find a way to allow that. At some point 
profiling was almost banned, whereas it’s really more about defining different kinds 
of data – that’s also an issue – what’s personal and what is not personal data. There 
has to be a practical aspect. (interview 14-12-2015)24

24 Note how something like profiling is also of crucial importance to the policing in the context of the Child 
Protection Directive.
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Similar considerations apply with respect to explicit consent, in which companies have to 
ask for explicit permission in using personal data for other purposes than those directly 
related to the service they provide (e.g. your outdoor sports app passing on data to your 
travel insurance company). This issue refers most directly to transmitting personal data 
to advertisers in the context of direct marketing but which affects other businesses too, 
intentionally or unintentionally. The discussion revolved around pragmatic concerns (what 
difference would it make for real data protection when people just click ‘agree’ in order to 
use the service?), user experience (the nuisance of having to accept cookies every second 
click) and negative and possibly unintended externalities in the use of data. The European 
umbrella association for public research organisations Science Europe for instance made 
the case that data used for (medical) scientific research sometimes concerns deceased 
individuals – a strict measure of explicit consent as proposed in the draft would result 
in that data becoming illegitimate to work with (interview ScienceEurope, 05-01-2016). 
Representatives of European business successfully lobbied for a softer version that is 
supposed to cause less administrative burden and thus not hinder smooth trade within 
the European market (EU Observer, 13 May 2014).  

Next, there were the implementation and enforcement provisions, that should enhance 
harmonisation across the Member States. A big concern for representatives of business in 
particular was the level of the fines, suggested as direct sanctions in case of data breach. 
Fines going up to four per cent of a company’s annual global turnover – an achievement 
of rapporteur Albrecht and his assistant Bendrath, as champions of the strongest 
possible data protection – were argued to be grossly disproportionate (interview ETNO; 
interview EuroISPA). Without denying the value of having some form of sanctioning for 
data breach, the combination of high fines and high ambiguity on when one breaches 
the data protection rules was argued to put companies and various business models 
in a deadlock position. Moreover, from the perspective of the IT sector, an argument 
beyond the day-to-day practice of businesses was that fear of such sanctions would place 
technological development in the EU in a stranglehold. This would not only slow down 
the development of new technologies which would have to figure out all potential data 
breach risks involved; it would moreover scare away IT developers who would seek a 
much more business-friendly environment, such as Silicon Valley (interview EuroISPA). 
The counterargument made by the rapporteur as well as data protection NGOs was that 
especially for the internet giants like Google and Facebook, lower fines would be so 
insignificant and the benefit of using data (illegitimately) as a commodity so high, that 
it was worth taking the risk – thereby downgrading the effectiveness of the Regulation 
altogether (e.g. interview EDRi; interview Bendrath). Despite a strong lobby against 
these high fines, the possibility of sanctioning a company for breaching data protection 
rules with a fine of four per cent of the annual global turnover, made it to the final text. 



527599-L-bw-Truijens527599-L-bw-Truijens527599-L-bw-Truijens527599-L-bw-Truijens
Processed on: 11-1-2019Processed on: 11-1-2019Processed on: 11-1-2019Processed on: 11-1-2019 PDF page: 93PDF page: 93PDF page: 93PDF page: 93

93

Do-It-Yourself Involvement in the European Data Protection Regulation

Finally, the role of the Article 29 Working Party in the consistent enforcement of the 
rules, including investigating data breach of companies, formed a central element in the 
proposal for a GDPR. While the 1995 Directive suggests that that ‘supervisory authorities 
shall cooperate with one another to the extent necessary for the performance of their 
duties’ (Directive 95/46/EC: p. 48), the Regulation introduces explicit rules for such 
cooperation. Ultimately, the Working Party is replaced by the European Data Protection 
Board as the independent supervisory body. The EDPB will be composed of the head of 
the supervisory authority of each Member State, and of the European Data Protection 
Supervisor (EDPS). The latter also provides the secretariat of the Board, which will be 
a permanent secretariat as opposed to that of the Working Party. A representative of 
the Commission participates in the EDPB’s activities, but is explicitly not a member. 
The Board works closely together with and advises the Commission in disputes and in 
implementation questions, as well as developing opinions alongside the Commission, 
which the national data authority ‘shall take into account’ (Commission 2012a: 83). Rather 
than a loose institution that advises the Commission and companies and sectors through 
codes of conduct, the EDPB will become more efficient in coordinating between national 
DPAs and will have more clout in its decisions. Among the new obligations are ‘mandatory 
mutual assistance, including the obligation to reply to a request of another supervisory 
authority within a month and prescribed consequences for non-compliance’ (London 
Economics 2013: 17). This means that DPAs are able to oblige other DPAs to carry out 
inspections and investigations, and that decisions of national DPAs should be mutually 
recognised. Alongside its central guiding, advising and evaluating role, the EDPB can 
now adopt binding decisions on the way national DPAs should go about a particular cross-
border data protection dispute (ec.europa.eu). In effect the EDPB, with the competences in 
data protection disputes and its role vis-à-vis the Commission, now is the highest authority 
in the field of data protection.

Although a lot of criticism has been expressed about the shortcomings of the WP29 as 
coordinator among the different national DPAs under the old Directive, and although the 
structure and functioning of the future EDPB have been central throughout the lobbying 
process, surprisingly little attention has been devoted to the role that interest groups 
themselves play in this recursive implementation institution.25 Position papers largely 
ignored this issue, and interviews only elaborated on the topic after being asked about 
it. The changes in this EU-level coordinating body, the implications that it has for the 
implementation and enforcement of the Regulation and hence the governance model, 
as well as the options that this creates for (continued) stakeholder involvement will be 
discussed at length in the next section.

25 Note how this differs radically from the IED case where the mandate and composition of the TWGs was 
at the heart of the reform debate. This will be an important element in the case comparison. 
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Channels for interaction and involvement 

In terms of ‘venues’ addressed by the interest groups, the GDPR case coincides with the 
general patterns of lobbying as found in the EU literature (see Ch. 2). Of central concern 
was the Commission, especially in the beginning, then then European Parliament and 
individual MEPs and in particular the rapporteur and shadows, the PERMREPs and 
the national ministries in the later stages. Communication between interest groups and 
policy makers occurred through hearings, position papers, and bilateral meetings with 
relevant policy actors. In addition, conferences were organised by non-state actors to 
an increasing extent, the most prominent of which is the annual Computers, Privacy & 
Data Protection (CPDP) Conference. The rationale for this interest-group involvement 
given by Commissioner Reding follows the general demand for expert information and 
specific (sectoral) needs: ‘they often have their ear on the ground in a specific sector 
or geographical area. Hence they can provide the European institutions with valuable, 
specific information’. […] They also help to anticipate problems with the implementation 
of EU legislation (e.g. implementation gaps, reports on the actual situation in third 
countries, etc.)’ (interview Reding, 15-04-2016). 

Two features specific to this dossier are worthwhile discussing in some detail, namely 
the position of the rapporteur Jan Albrecht and his associate Ralf Bendrath (Greens), 
and the large number of lobbying actors concerning with this dossier, as a direct result 
of the extensive scope of the Regulation. The former feature is relevant to discuss in the 
light of policy-makers’ need for expert information and technical details in order to form 
an informed position amidst the uncertainty and multiplicity that surrounds the policy 
issue. The latter issue is part of that discussion and will be considered in the final section 
as an important factor that can influence the institutionalised role attributed to non-state 
actors in the development, but more importantly implementation, of policy – as part of 
the governance design.

GDPR’s rapporteur Jan Albrecht, who has an LLM in IT law and wrote his thesis on 
the topic of data protection and his assistant Ralf Bendrath who has been an academic 
researcher on the history of data protection regulation, were both exceptionally 
knowledgeable on the topic. The expertise of Albrecht and Bendrath is also acknowledged 
by stakeholders that were interviewed for this case study (e.g. interview Simon Davies 
former Privacy International, Paolo Balboni) along with the worries about this making 
them rather stubborn and difficult to move into a particular direction. Especially industry 
had a hard time arguing for issues that were not in line with the rapporteur’s firm goal of 
strict data protection (e.g. interview BUSINESSEUROPE). Bendrath explains:

To be honest, we had a lot of meetings with interest groups, and the number of meetings 
[was immense]. […] We met hundreds of them, I met many of them because Jan didn’t 
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have the time. The main reason was to see what they’d tell the other groups. We already 
had our goals clear more or less, from principles and strong sanctions and strong user 
rights and so on, because we knew our shit already, you know, so it was important for 
us to see what the discussion was around it, and what industry was telling Axel Voss 
for instance. That was the main reason for doing these meetings. 

Bendrath continues explaining how there was little need to speak to interest groups in 
order to be informed about specific issues.

[T]here were not so many new things we learned. Of course it was an interesting 
insight into all the different varieties of the different industry sectors, what kind of 
data processing they are doing. Some companies or business models I hadn’t even 
heard of contacted us, so we found out “oh there’s even those nasty guys out there”. 
It wasn’t so much about new things, because mostly they talked a bit about what they 
were doing […] and then they would ask for specific amendments in the text. […] Of 
course it was interesting to see people from different sectors and see how they think 
about it, how they deal with it […]. And to a certain extent it softened our approach. 
At the very beginning you could say we were data protection Taliban, like “ask me for 
consent or fuck off, there’s nothing in between”. But then after a while you understand 
“oh yeah, there might be certain situations where I really have a legitimate interest to 
process your data without asking you beforehand” for instance in the case of getting 
a loan when you have a debt. But then we still tried to narrow it down to where it is 
really necessary, and not open it up for everything. It was more about learning about 
different business models and different sectors of industry, than about new technology. 
(interview Ralf Bendrath, 18-02-2016)

This attitude towards the need for information from the field is in sharp contrast with that 
of shadow rapporteur Axel Voss (European People’s Party), who according to himself is 
much less knowledgeable on the topic and thus relies heavily on what stakeholders can 
tell him. 

It was interesting to notice, when it came to the reality of processing of data, then 
of course the interest groups, the lobbyists from companies or associations, also 
from NGOs, contacted us to explain why this particular phrase is not practicable 
for their business model or for their NGO‘s interests. This was of course influencing 
[the process] because, from my point of view, we as a legislator should orientate on 
practical provisions [that] all the companies and all others can work with. […] So it 
was very, very helpful to face their practical reality as a legislator. (interview Axel 
Voss, 27-01-2016)
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Seamlessly in line with Voss’ demand for such information, the following quote from 
German digital industry association Bitkom shows the rationale behind the supply of that 
information. However, and as will be the main focus of this section, the comment ends with 
a concern about the institutionalised means to provide such practice-based information to 
the political layer, especially regarding the practical pursuit of the objectives. 

We see it as our task to voice the needs of our companies and the problems they face 
in applying the legal framework, and sometimes that’s not as easy as it may sound - to 
comply with the legal framework - and we try to transport these messages towards 
politics in order to help them to draft new legislation that actually works in practice. 
The aim is not to weaken data protection, but one of the goals is to modernise data 
protection rules in order to have as efficient as possible data protection rules that 
don’t hinder innovation but that also effectively protect people. That’s the main goal, 
but we’re not always on the same track as policy-makers as to how to reach this goal. 
[…] There are no institutionalised ways to do that, except for the legislative actions. 
(interview Bitkom, 17-12-2015)

The absence of an institutionalised setting in which interest groups can continuously 
update and inform policy-makers in applying the legal framework, refers to the almost 
non-existent room for interest group involvement in the WP29. 

Recursive implementation institutions as venues for lobbying
The preceding sections have described interest groups’ criticisms on the functioning of 
the WP29 under the 1995 Directive, and how the new EDPB may show improvements in 
that regard. It has also been noted that the role that interest groups played in the WP29, 
and their de jure role in the EDPB have been of surprisingly little concern in the lobbying 
process. The following pages discuss in detail WP29’s stance towards interest group 
involvement in its work, followed by the opportunities in the newly established EDPB. 
The opportunities for interest group involvement in either of these official implementation 
institutions are the top-down side of interest group participation in the GDPR.

EDRi’s Joe McNamee, who from his earlier experiences is also able to provide insight 
into the communication of the Working Party with industry players, commented:

[U]p until quite recently the Article 29 Group simply did not communicate with 
the outside world at all. And I know when I worked with industry, the Article 29 
Group came out with positions on industry issues which were completely unknown 
to industry until the [moment] they were published. Whereas now they certainly have 
become a lot more communicative. (Interview EDRi).
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According to McNamee, the character of the WP29 was rather closed. The national DPAs 
would come together biannually to discuss what all these different DPAs would do or 
what the general view was with regard to privacy policies, producing opinions on, and 
interpreting plenty related issues without much interaction with civil society or industry.

[The DPAs in the Working Group] have just sort of sat around and have looked at 
what is happening, looked at the law and interpreted it in their own way. There was 
a hilarious time for actually more than a year where the sign-up to the Article 29 
mailing list did not comply with the Article 29 advice on collecting personal data 
online. So there has been a certain disconnect at times between what they were saying 
and what they were doing. That might not have happened with a bit more interaction 
with practice. […] Between working for industry and working for civil society, I’ve 
been in the orbit of the Article 29 Group since 1998, and this week was going to be 
the first time I ever actually met the group as an institution. But the meeting was 
cancelled. It shows that now it’s happening, but I have been here since ‘98 and it has 
never happened.

As a consequence of both the limited harmonising capacity of the WP29 and the lack of 
regular stakeholder involvement in its daily practice, also a spokesman for AmChamEU 
explained how it was not a very interesting interlocutor for them in the implementation 
process under the Directive:

Throughout this process we never really had them as a top stakeholder. Just because 
at the end of the day the national data protection authorities are independent bodies, 
and they are more about interpreting and they’re not there to make the policy. But of 
course you have certain data protection authorities that are more political than others, 
depending on the Member State and governmental structure. And some of them are 
very much involved in how these [Working Party] discussions are happening and are 
feeding in their national positioning actively […]. Some of them are playing more of 
a role, others are very independent, just following and listening. The Working Party 
has not been a priority for us. […] The Working Party only [meets] among themselves. 
They have public hearings, and they’ll invite industry to come, but it’s not a regular 
thing, it’s rather ad hoc. (interview 14-12-2015)

While this respondent seems to have a rather neutral observation of the situation with 
the WP29, Andrea D’Incecco of EuroISPA was much more critical about this lack of 
access and transparency, and called for severe changes in the practices of the European 
coordinating body. 
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No [we did not have any access to the Working Party], and this is something we’re 
trying to work on as well, because the Article 29 and [with that] data protection 
authorities are not always as open as other competent authorities like regulators when 
it comes to [our input]. Proof of that is that data protection authorities gathered as the 
Article 29 has been consistently adopting opinions to interpret the Directive without 
consulting the industry at all. So it happened once, when they consulted on legitimate 
interest […] last year. That was the only time where they basically already had a clear 
idea of what they wanted but they put in public consultation a text. Then the end-result 
was what they wanted, they didn’t keep into account the opinion of the industry, but 
it’s true that it would be good if Article 29 – that now is going to become the European 
Data Protection Board – will be more open and more transparent in what they do. […] 
More open in advertising better what they do, when they meet, what they actually 
discuss, and to advertise also the results of discussions. (Interview EuroISPA, 27-11-
2015)

The Association of European direct marketers FEDMA forms an exceptional case in this 
process. One of the mandates of the WP29 is to develop codes of conducts for sectors, 
guiding or helping them to make sense of new rules or requirements in their business 
practice. Third parties (i.e. non-state actors) are allowed to propose their own codes of 
conduct, which can be approved by the Working Party as an officially acknowledged 
guideline for a particular sector. Throughout the past decade and a half, FEDMA has 
been the only non-state actor to have its code of conduct approved by the WP29. Of all 
the groups interview for this case study, FEDMA is the only one who has been able to 
establish some sort of a working relation with the Working Party.26

We have an on-going dialogue with the DPAs in the shape of the Article 29 Working 
Party. […] We want to keep that dialogue open, because in the development of 
interpretation and code of conduct we want to make sure we’re going in the same 
direction. There is no point [in us doing] this work and the DPAs [doing] that work 
on their side, so the idea is that we do that work together. In 2003 the first code of 
conduct of FEDMA, which was based on the ‘95 Directive, got the approval of the 
Working Party. […] So the FEDMA code got implemented into a lot of national codes 
[…]. That means that in every Member State, our code of conduct is considered by the 
DPA as the proper way of interpreting the principle. Then we developed an annex to 
that code which got the approval of the Working Party in 2010. […]. So we’re engaging 
in that work again, we want to collaborate with DPAs again and make sure that we get 

26  Other industry associations may have indeed proposed a code of conduct, but have not succeeded in 
having it approved officially by the WP29.
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the approvals. For the record: this is not an easy work. FEDMA is the only European 
association having the approval of the Working Party, no-one else. […] The Working 
Party is probably the most important body FEDMA needs to cooperate with for the 
interpretation and implementation that’s for sure. (Interview FEDMA, 14-12-2015)

Having the annex approved through the WP29 can be considered a recursive mechanism 
of adaptation and reflexivity at work, albeit with only one non-state actor involved: ‘It was 
a response to technological developments and to see how you would actually implement 
the data protection principle through this technological development’ (Ibid.). 

This abstention of non-state actors is not an unintentional flaw in the Working Party’s 
practice, but has a quite explicit and fundamental reason. Although it is not to say that this 
is therefore an ideal modus operandi, (‘ideal’ from a theoretical perspective on the value 
of involving non-state actors actively throughout the implementation of policy dealing 
with strategic uncertainty) the decision not to have stakeholders involved in the work 
of the WP is a rather conscious one. Jacob Kohnstamm, director of the Dutch national 
DPA and former chair of the Working Party (until 2014) explains how this is matter of 
principle, which cannot be seen entirely in isolation from the structure and daily business 
of the Working Party.

There is an important caveat in this case, one that is probably much less apparent in 
different policy fields, which is that insofar as interest groups want to be in contact 
with us, that would be through the Working Party, and that, to put it a little boldly, is a 
non-existing body. […] The Working Party does not exist. It gathers etvery two months 
and after that everyone goes their own way, taking care of their own responsibilities. 
So interest groups will have a hard time finding access, even more so because the 
chair is concerned with its national tasks rather than those of the Working Party. […] 
A second limitation, but this probably holds throughout other policy fields as well, is 
our position “we do not do business with individual interest representatives”. When 
it concerns representation on behalf of a sector, I wouldn’t say the doors are wide 
open, but [that can happen]. (Interview Jacob Kohnstamm, 22-02-2016 – author’s 
translation)27

Kohnstamm stressed that the main reason behind this is to avoid unfair competition. So 
especially when it concerns one particular party in a field where there are plenty, the 
Working Party does not engage with them. That is where they draw the line: ‘You wouldn’t 

27  The first remark should be taken seriously in the light of the leading question throughout this case study: 
the institution that is theoretically expected to be of central importance in the implementation and revisions 
of this policy, does not exist as such, as a venue to address – according to the very chair of the body.
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discuss your Christmas dinner with the turkey’ (Ibid.).28 On top of this reticence with the 
eye on fair balance between different relevant parties in the field, the institution’s loose 
organisation hampers a structured dialogue with non-state actors. 

In the WP29’s zest to remain independent and unbiased, there was no room for explicit 
interest representation. Insofar as non-state actors could join the debate, it would only be 
on the basis of expert information or otherwise as objective as possible information from 
a particular experienced perspective. ‘In the gathering of information we do reach out to 
interest groups, but the formation of our opinions and decisions is an internal process.’ 
(Ibid.). Closing the door for non-state actors even more, Kohnstamm explained that for 
this expert information they rely more on their in-house IT experts than on what he calls 
outsiders. 

The (growing) need to keep communication between policy-makers, implementers 
and civil society going, is apparent from both state and non-state actors’ perspectives 
expressed in the interviews. In a general attempt to answer to that need, Commissioner 
Reding mentioned that 

The Regulation foresees for the Commission to submit evaluations that are based on 
the opinions of interest groups and the other European institutions. Moreover, the 
Commission has to make sure the regulation stays fit for purpose by “taking account 
of developments in information technology” and the “progress in the information 
society”. It is clear that the Commission will take into account business’ and interest-
representations’ feedback on the functioning of the regulation to further future-proof 
it. (interview 18-04-2016) 

It is however not spelled out clearly in what ways in which institutions these feedback loops 
will be taking place. Hitherto, the WP29 has not been the channel for the Commission to 
establish that communication and receive such ‘business’ and interest-representations’ 
feedback’. Regarding the WP29’s potential as interlocutor between interest groups and 
policy makers in the implementation, DG Justice’s Head of Data Protection Unit Bruno 
Gencarelli decidedly commented: ‘we don’t need an interface’ (interview 19-01-2016).  
He explained that the DPAs who are sitting in the WP29 are seen as the experts on the 
matter, who then inform policy-makers in the DG during meetings of the Working Party. 
Regarding input from interest groups through WP29, Gencarelli said that concerns from 
interest groups may reach the DG via the national DPAs in the WP29. But otherwise 
direct contacts in personal meetings and – to some extent – at conferences are much more 
important for the DG. 

28  Note the misuse of this metaphor: it is not about discussing Christmas dinner with the turkey, but instead 
with the guests who have to eat it.
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Options for interest group involvement in the European Data Protection Board
The institutional changes that will take place now that the European Data Protection Board 
is going to replace the WP29 may allow for enhanced communication with stakeholders. 
Kohnstamm suggested that because the EDPB will have a more permanent structure, he 
believes it could increasingly fulfil the function of a platform for information exchange 
with more non-state actor involvement. For shadow rapporteur Axel Voss, this regular 
interaction with civil society is a main concern regarding the EDPB indeed, even more so 
because of the Board’s mandate to sanction with fines up to four per cent of a company’s 
annual global turnover. His fear would be that if the EDBP were to operate in isolation 
from perspectives from the field, it would lack certain crucial checks and balances and 
thus accountability in the way in which it interprets the rules. When only filled by DPAs 
as public authorities, ‘this is becoming a kind of a Chinese Central Committee, not really 
legitimated, but having binding rules or binding decisions’ (interview Axel Voss 27-01-
2016). To refer back to Kohnstamm’s metaphor, in Voss’s view it would be crucial indeed 
to involve the turkey in discussions about Christmas dinner in the light of accountability 
and legitimacy.

With Isabelle Falque-Pierrotin following Jacob Kohnstamm as the Chair of the WP 
– and once installed the EDPB –, a new wind is blowing through the institutions’ stance 
towards interest group engagement in policy implementation. The following comment by 
Falque-Pierrotin’s adviser shows the possibility of implementation institutions gradually 
opening to ‘learn from the ground’ and keep an on-going information exchange with 
interest groups.

It would not be good for us to really stay in our ivory tower and have no contact 
with the outside world. […] It’s moving, the whole importance of civil society, and 
it is important to take their existence into account also in the implementation of the 
GDPR. And this is completely in line with the roadmap of Isabelle Falque-Pierrotin for 
implementing the GDPR and the work of the Working Party. She proposed a roadmap 
[…] in which she acknowledge the importance of keeping civil society close in the 
work of the Working Party. The idea is really to co-regulate with those actors. Now, we 
don’t go as far as to make them part of the Working Party, but it’s important to be in 
touch with them. Everybody has its role to play in the ecosystem, like business, NGOs 
and academics. It is important that they interact, and therefore we need to establish a 
dialogue. (interview Florence Reynal, 13-06-2016)

With regard to the concerns about impartiality and fair competition, mentioned by former 
chair Kohnstamm, the new approach is that ‘when you strike a good balance, it is possible 
to talk to civil society, have them play an enhanced role, and still remain impartial and 
independent’ (Ibid.). 
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This shows how institutions can become to play a particular function in practice over 
time, that their function in a governance system is open to practical application and may 
change over time – even if strongly path-dependent or even unintended to some degree. 
‘We are currently thinking about how to shape the Board, as a new EU body, which is 
very exciting’ (Ibid.). The exact modus operandi of the EDPB will thus be a practical 
rather than a fully ex ante and de jure endeavour.

Interviews with a wide range of stakeholders suggest that whereas there has not been 
much room for engagement, the need or at least wish to have that access to cope with the 
difficulty of the policy issue is definitely there. 

I think [EDPB can be an important forum for us to upload our experiences from the 
ground] and I think it will be a very important interlocutor. We need to be defining 
how it’s going to work and what role business is going to have there or can have or 
can be involved or participate in that. Because that doesn’t really exist in the current 
framework of the Working Party […] With European Data Protection Board it will have 
to be defined what the scope is for business to be involved. (interview AmChamEU) 

The option of the EDPB fulfilling the role of a forum for information exchange, even 
though that is not the de jure function attributed to it in the text of the Regulation, is 
expressed clearly by FEDMA’s Mathilde Fiquet:

We haven’t been very vocal about the role of EDPB during the development of the 
text [of the Regulation], but since we have a clear focus on the implementation, we’ve 
been positioning ourselves as an organisation that develops an interpretation for our 
industry. […] We want one harmonised interpretation at the EU level, and that’s why 
we want to work with the EDPB. (interview FEDMA)

EuroISPA showed the importance of close communication between non-state actors and 
implementing bodies in order for the Regulation to be future-proof indeed.

We would have for sure liked to be more involved in the activity of the EDPB. 
Because.. if we can provide support to EDPB and the discussion of how to apply 
legislation, maybe we have some chance this legislation is going to last longer because 
we can project the DPAs thinking in 5-10 years’ time and telling them “this is what 
technology is doing”. If now we adopt restricting interpretation, you can forget we’re 
going to get as far in 2 years’ time. (interview EuroISPA)

In addition to the institutional changes that may allow the Board to better digest the 
influx of interest group input, the increased teeth by means of the sanctions would make 
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the Board more worthwhile for interest groups to actively address than the WP29 was, 
who only produced opinions. This double move (some institutional room on the one 
hand, and more incentive for the groups on the other) may lead to wider interest group 
involvement in applying the EU rules on the ground. Although it is not in the intention of 
Commissioner Reding to make EDPB an EU-level platform in an experimentalist sense 
(‘The regulation indeed foresees monitoring as a key-task for the EDPB. National bodies, 
organisations or associations are to take up the representation of the data subjects.’), there 
is the possibility that it will have that function in practice.

The do-it-yourself pathway to continued involvement 

The lack of on the one hand opportunities for involvement and on the other hand 
effectiveness of the existing official institutions dealing with data protection in the context 
of the Directive and future Regulation, led some groups to develop their own parallel way 
to provide the inputs in they feel necessary. Two such initiatives are the European Privacy 
Association (EPA), initiated by a group of European lawyers, and the Consumer Justice 
and Enforcement Forum (COJEF), an initiative of the European consumer organisation 
BEUC. Both in their rationale based on the specific shortcomings in the governance 
model that they seek to respond to, and in their modus operandi, these are insightful 
examples of the do-it-yourself pathway to involvement. Two caveats should be taken 
into consideration before discussing these initiatives in detail. The first is that although 
these are particularly relevant cases of bottom-up involvement, they are not the only two 
initiatives in the context of data protection or the GDPR. IT companies and associations 
for instance form the Industry Coalition for Data Protection, which also seeks to pool 
knowledge and communicate this to the policy-makers. On the business side, SMEs 
together with global multinationals and non-profit organisations form the European 
Data Coalition. As the following sections will make clear, however, the two initiatives 
highlighted in this section are distinctive from regular coalition formation to the extent 
that they answer to a particular shortcoming in communication between state and non-
state actors in data protection practices. The second caveat is  that, although especially 
the EPA explicitly seeks to overcome that lack of room for interaction and participation, 
the argument is not that only in cases where participation opportunities are limited these 
do-it-yourself initiatives can occur. Although the institutional void could safely be argued 
to be an important incentivising factor in interest groups dealing with uncertainty, there 
is no argument that limited participation opportunities as such are a sufficient or even 
necessary condition for do-it-yourself initiatives to emerge.
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Bottom-up initiative to fill the institutional void

Bottom-up alternative for interaction: the European Privacy Association
Understanding the data issue at stake as highly complex, multifaceted and rapidly 
evolving, a group of European lawyers initiated the European Privacy Association (EPA) 
so as to keep up to date but also to inform policy-makers about the newest insights on 
the issue of data protection in the digital economy. The goal of this bottom-up initiative 
is to pool knowledge across a wide range of stakeholders on the topic of privacy and 
data protection, in order to be able to question the status quo on the basis of scientific, 
rationally motivated arguments. EPA intentions are arguably highly deliberative. The 
urge to provide an alternative way to engage in the policy process and ultimately speak 
to the policy makers is a direct result of the lack of institutionalised opportunities to do 
so. Chairman Paolo Balboni explains: ‘there was something missing, a sort of point of 
collection of feedback and elaboration of it […] we need something more interactive, more 
engaging’ (interview Balboni, 04-12-2015). 

The EPA functions as a think tank, basing its discussions on scientific research in the 
field of IT law. The scope of the research includes, but is not limited to, the most discussed 
issues in the reform process discussed above, including the one-stop-shop mechanism, 
law enforcement, consent, legitimate interest, and big data. By origin these topics are 
approached from a legal and technical point of view, and the EPA’s next challenge is to 
expand the horizon, and to carry out research in other domains that are also related to 
data protection. In that sense, the EPA should be seen as a network bringing together 
(scientific) experts from different perspectives, rather than an association speaking on 
behalf of a particular sector (interview Balboni). Throughout the reform process, EPA 
has been looking to invite stakeholders ranging from multinational companies, to DPAs 
and Commissioners, but also consumer organisations like the European umbrella BEUC. 

We [like] exactly that environment where you can trigger the debate, where you can 
give a short presentation and then open the floor. We would also sit around the table, 
with maximum thirty persons and then you start to see people from multinational 
companies arguing something, and then representative of DPAs saying “no to me it’s 
not like this but like that”, and people from civil society organisations or consumer 
associations, saying something [else]. It’s like fuelling the debate, that was the most 
important thing for us. (interview Balboni)

Balboni stressed that this provision of information is of crucial importance in the process 
around data protection exactly because policy-makers lack the expertise. 
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I was […] unaware that MEPs could vote on a piece of legislation without having any 
knowledge about it. I always thought they would be experts on the topic, but I was 
naïve […] The weakest link of Brussels is indeed having laws made by people who 
most of the time don’t know what they are talking about. 

Challenging the status quo on the basis of knowledge and expertise is the core of what 
the EPA has been seeking to do in the reform process, with the intention to always look 
for alternative and better ways to achieve the goal of data protection and privacy (cf. 
corrigibility and revisability central to experimentalism, Zeitlin 2016; Sabel 2005). Note 
how the following statements about the goal of the EPA in the policy process reflect clear 
deliberative intentions as well as the experimentalist spirit of learning from different 
perspectives and adjusting practices on that basis.

The point is not to influence anything, the point is to get knowledgeable people around 
the table that represent their own interest and try to make them talk, engage in the 
discussion, […] involving non-obvious consequences or effects, looking at the wide 
range of interests involved. [...] Try to make something better from where you are, 
actually improve it by having studied it and offering new views. […] None of [the 
people we presented our results to] said “what you told us was obvious”. That’s the 
most important thing. I hate obviousness. So we provide feedback, challenging them, 
whatever they were doing, we were saying “why don’t you do it like this? This could 
be more effective.”

Apart from focusing on parallel legislations revolving around data (e.g. e-privacy 
Directive), the chairman wants to continue this work now that the Regulation has been 
adopted. In the implementation of the GDPR it is valuable to keep providing feedback 
to the policy-makers, not in the last place because of the unrestrained developments in 
technology. 

We want people to sit there and contribute to the discussion, learn from each other, [to 
have an] exchange of information, exchange of best practice. It’s also something that 
is really missing in the legislative reform. Now you do the reform, and then you leave 
the implementation. But what about keep engaging people to track and trace the effects 
of the reform? I know there is this process where you have revision of the legislative 
effect after a few years, but here with the technology, I think you have to have some 
sort of a permanent observatory of what is going on. We cannot provide it for [every] 
sector, but definitely for privacy and data protection we can do that.  



527599-L-bw-Truijens527599-L-bw-Truijens527599-L-bw-Truijens527599-L-bw-Truijens
Processed on: 11-1-2019Processed on: 11-1-2019Processed on: 11-1-2019Processed on: 11-1-2019 PDF page: 106PDF page: 106PDF page: 106PDF page: 106

Chapter 5

106

As regards the institutional channels provided in the legislation, the  WP29 and later EDPB 
will be one of the parties to engage with in the future for Balboni, ‘because you want 
their feedback because they are the professional, but you also want to provide it to them.’ 
However, exactly because the institutional channels have not allowed for stakeholder 
involvement in coping with the rapid developments, the EPA has been developed as the 
do-it-yourself answer in dealing with the matter at stake. Indeed, according to Balboni 
a mechanism for deliberation, and especially something that is able to accommodate the 
strategic uncertainty resulting from rapid developments, is missing at the moment. 

The actual mechanism has proven its shortcomings as a matter of fact. Since 2012 
we have been talking about the reform – come on man, privacy and data protection 
is something that is evolving every day and it takes more than, what, four years to 
get to a reform? I lost faith in the European legislation mechanism. So maybe it’s 
better to look elsewhere, to think about something else. Whatever could help reaching 
some meaningful conclusions to improve the ecosystem, that’s the most important 
thing. So I foresee in the future that maybe the reform process, not just at EU level 
but also national level, is going to be completely changed. […] It’s too long, it needs 
to be shorter. You need to engage more stakeholders, you need to allow not just rich 
companies, you need to have the possibility for any company to contribute. And not just 
opening a public consultation etcetera and expect SMEs to take their medium resources 
to produce things and to answer to your call for consultation. I know it’s meant to 
be part of the democratic process, but it’s too bureaucratic, lengthy and ineffective. 
Furthermore it may even serve the opposite of democratic purposes, resulting in not 
representing what the society and the market need. 

Bottom-up initiative for enforcement: the case of BEUC 
Probably the most innovative and resourceful bottom-up initiatives to stay involved in the 
implementation, and more importantly monitoring and enforcement of the data protection 
rules is the Consumer Justice and Enforcement Forum (COJEF) initiated by the European 
association of consumer organisations, BEUC. The underlying thought is that public 
institutions simply do not always have sufficient capacity to monitor and enforce the data 
protection rules in every corner of the national economic domain. This concern is strongly 
related to the extensive variety in DPAs across Member States, with some giving high 
priority to monitoring companies’ handling of personal data, allocating many resources 
to it, and others (most notably the Irish) barely taking action in enforcing data protection 
rules. Also, as BEUC’s officer on the issue Agustin Reyna explains, DPAs across the 
Member States have strongly differing relationships with the national civil society in their 
work. As the above discussion of the WP29 former Chair’s view shows, some national 
DPAs explicitly and consciously refrain from active civil society involvement. Others, 
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such as the French CNIL, but also the DPAs in Portugal, Spain, and Italy rely heavily on 
the additional resources and specific information that civil society actors can provide. 
National consumer organisations can step in at the moment the national DPA fails to take 
appropriate action, which is what COJEF intends to do EU-wide in a systematic way. 
Understanding the problem with harmonised regulation as a consequence of its conditions 
of first and foremost polyarchy and interdependence, BEUC felt the strong need to set up 
a parallel network that could not only support but more importantly supplement the work 
of the national DPAs and the WP29 at EU level. 

The case of BEUC is a typical illustration of the do-it-yourself (DIY) pathway to 
involvement, where institutions to do so fall short but where the matter is serious enough 
to invest time, money, and energy into providing alternatives. The discussion of their 
Forum will show reflexivity and creativeness generally, and a tendency to experimentalist-
like procedures as an answer to the thorny policy circumstances (cf. Herrigel 2010: 19 on 
pragmatism). ‘Our role has been traditionally mainly focussed on advocacy, but of course 
it is an approach that we have had to adapt’ (interview BEUC 03-12-2015).29 

In order to increase cooperation between national consumer associations, BEUC is 
exploring ‘now more than ever’ their approach towards a more connected single market. 
Multinational companies may apply the same data protection practice in different Member 
States simultaneously, but the response of that Member State may differ. From the 
consumer’s point of view, the COJEF project seeks to coordinate action by formulating 
one single answer to infringement, while taking advantage of their varied network of 
national members. 

We try to have this coordination, it’s something relatively new, two or three years 
since we started doing these, what we call, coordinated actions. We have a specific 
project that is looking at this, it’s called the Consumer Justice and Enforcement Forum 
Project, COJEF. We look at different coordination actions, not only data protection, 
but different sectors ltike energy, guarantee rights, consumer law. But the idea, is more 
and more try to face these big infringers with a pan-European response, done through 
coordination. Like the European Commission does with the authorities, we want to do 
it with the national consumer associations. […] I wouldn’t say that we’re behaving in a 
way like the Article 29 Working Party; perhaps we go one step further because under 

29 A caveat is that BEUC is explicit in having its exclusive focus on the consumer side of the data protection 
rules. This is not to say that the scope of the Regulation should be so narrow as to see data protection 
only as a consumer rights issue, neither does BEUC claim this. It is simply because of the nature of the 
association that this is their focus, not in the last place because their capacities and resources are fully built 
around consumer protection. Furthermore, it should also be noted that this do-it-yourself initiative mainly 
concerns enforcement, monitoring, filing cases, and much less the implementation as such – especially 
because in Reyna’s words there is little room for that, because it is a Regulation.
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the Working Party you have just a big meeting where they can discuss but there is no 
concrete outcome. OK, you have the common opinions about how to tackle certain 
issues. But here we’re talking about really bringing the actions. So one thing is the 
coordination between our members saying “look, we have this case and it’s the same 
case in different countries, so what do we do about it?” and then we coordinate and our 
members bring actions at national level. And then if necessary BEUC may also have 
a negotiating role so we sit at the table with the respective companies. So this is more 
than just simple networking of the Article 29 Working Party. [...] We want to bring 
cases! And for example in some countries bring companies to court, or to national 
authorities, or to the ombudsman – but to take action, that’s the important thing.

COJEF not only verifies whether the law is enforced in a proper way, but also comes up 
with their own ideas about what could be needed for proper data protection. In this effort 
to find better (or even best) practices in data protection in companies, the Forum relies on 
active coordination and communication among the national consumer organisations. As 
such the Forum serves as a place where the problems encountered in the enforcement of 
the rules in different Member States are flagged by the national consumer organisations 
and on the basis of which common action is discussed at the European level. These 
objectives ‘will be achieved by exchanging best practices, sharing experience and training 
consumer organisation lawyers to develop enforcement strategies which include problem 
analysis and solution mechanisms in both a national and European perspective while 
exploring and better exploiting cooperation between consumer organisations, public 
authorities and other actors’ (www.cojef-project.eu). It thus seems that COJEF provides 
an experimentalist procedure for its members as a parallel system to the work of the public 
DPAs in order to monitor and enforce data protection rights.

In addition to provoking a harmonised or at least coordinated response from the 
national DPAs to the pan-European complaints that national associations can raise through 
COJEF, Reyna says they want to be able to bring those cases either before courts or before 
DPAs, thereby fulfilling a role of enforcers themselves. This is a direct response to the 
strong differences between Member States’ DPAs in being able or willing to do this, 
currently causing a problematic discrepancy in data protection in the books and on the 
ground, including different levels of protection between Member States. 

Having established the COJEF as a functioning forum, the next objective is to have 
its role in enforcement officially acknowledged in the text of the Regulation. The project 
received a grant from the European Commission in 2014 to continue its activities (www.
cojef-project.eu), but the crucial part is a ‘recognition that there is civil society there that 
can play an important role for the enforcement of these rules’ and receiving legality to 
bring cases to court (interview BEUC). This means that what has recently become a power 
of the consumer organisation in the German national context should become a European-
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wide situation, with national consumer associations being entitled to bring cases, and the 
coordinating function of COJEF on top of that. So not only does this show how actors 
respond reflexively to their institutional setting by creating an institution of their own; by 
trying to ‘upload’ this idea into the institutionalised set of policy arrangements it shows 
moreover how these actions can in turn shape the institutional setting.

Discussion and conclusions

Shortcomings in putting experimentalist potential into practice
What can be concluded on the basis of the interviews regarding the experimentalist 
character of the EDPD, as regards the DPAs and the WP29, is that the application of the 
experimentalist potential (that can indeed be claimed to be there) failed to be effective 
in practice. The lack of ‘teeth’ of the WP29, combined with the strong polyarchy (data 
protection norms and DPA functioning deeply embedded in the national (legal) context 
and history) prevented the Working Party from effectively pursuing harmonised or even 
coordinated implementation. While the Directive preserved the option of diversity among 
Member States, not binding them to any particular way of protecting personal data and 
privacy, the lack of a backstop in the role of the coordinating WP29 seems to have led 
to a situation in which difference is problematic, rather than an opportunity for learning 
and best practice finding. As a result of this absence of enforcement mechanisms in 
harmonised implementation, the discretion for the DPAs at the national level maintained 
fragmentation in the implementation and enforcement of the broad data protection goals. 
Having to deal with different standards and procedures in different Member States from 
a business point of view, and enjoying different levels of data protection from a citizen’s 
perspective made that the old Directive caused (or at least failed to decrease) high legal 
uncertainty – as expressed throughout the interviews with a wide variety of interest 
groups. 

The interviews show that in their analyses of the nature of the policy problem, the 
different stakeholders reflect the scope conditions for experimentalist governance: the 
strategic uncertainty resulting from rapid IT developments, the polyarchic distribution 
of power with the 28 different jurisdictions, and the interdependence in a borderless 
digital economy. The subsequent analyses of the failures to cope with them under the 
1995 Directive are highly similar to shortcomings that can be identified from a theoretical 
experimentalist perspective. Although striving for equal protection of data and legal 
certainty for cross-national businesses, none of the actors thought that the solution would 
lie in a strongly hierarchical system with strict rules and uniform implementation. The 
primary concern across the different interests is to ensure that flexibility is preserved 
but used in a way that helps to effectively overcome the challenges in this policy issue, 
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rather than that it forms an opportunity for not doing anything at all, or letting too much 
fragmentation exist hampering the protection of personal data. The preferred governance 
design that would strike a sensible balance between legal certainty and reaching an 
appropriate level of data protection on the one hand, while leaving enough room for 
manoeuvre for innovation and experimenting with new mechanisms to protect such data, 
is strikingly expressed by a representative of EuroISPA. The message is that there should 
be flexibility in combination with better enforcement, backstops for using that flexibility 
to achieve goals in the most appropriate way. Replacing flexibility and weak enforcement 
with strict rules and strong enforcement will be the deadlock in dealing with the policy 
problem at stake here.

The only way you keep pace with the technological developments from a legislative 
perspective is to have flexible legislation. […] You set the objective but you play 
flexibility with the rules, with the obligations. Same that you are obliged to protect 
privacy, but how you reach that is your business. What legislators could do, of course, 
as counterpart to allowing this [domain] getting organised is to foresee the law as 
strong enforcement part. So better control to competent authorities, more power to 
those authorities, high fines in case of non-compliance, which is exactly what they are 
doing now. But what they are doing now, does that make sense in a text where basically 
you have strict rules to do whatever you need to do? So if I’m obliged to follow clear 
obligations, detailed obligation, and on top of that I have a strong enforcement, one 
could wonder how much risk I’m going to take when it comes to developing new 
products, new services, or as a small company when it comes to deciding whether 
I want to [...] and grow, or maybe remain small because when I want to grow I have 
to abide by a thousand rules. […] Like the US one where they basically have this 
approach of “let’s set the targets, flexibility in achieving it, but strong enforcement”. 
And it is there where you see innovation growing, company like Facebook, Airbnb, 
Uber etcetera being created while in Europe we’re still wondering why the few nice 
stories that we have, like Candycrush or Skype, which were European nice stories, 
now belong to American companies. (Interview EuroISPA, 27-11-2015)

Towards experimentalism in European data protection policy?
Although certain provisions in the Regulations are intended to, or will in practice, improve 
some mechanisms of the Directive that can be regarded experimentalist, one cannot 
speak of a clear (or conscious) leap towards more experimentalist governance processes 
in this legislation. Obviously one of the main goals has been to enhance cooperation 
and coordination of the polyarchic power distribution that had led to fragmented 
implementation under the Directive. The role of the national authorities will remain 
central, and with the improvements of the Article 29 Working Party in the form of the 
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EDPB there is room for improvements in the recursive information exchange and finding 
of best practice among them. Moreover, with the EDPB gaining more power to settle 
a dispute, the incentive to find a common solution among the national authorities may 
be enhanced. The same holds for the sanctions of up to four per cent of the annual 
gross turnover in case a company breaches data protection rules. Rapporteur team’s 
Ralf Bendrath commented that he does not think the full four per cent fine will ever be 
applied, but this way he believes the companies at least take the rules serious (‘for once’) 
and triggers them to take action to apply to the data protection standards. Indeed, the 
excessive fines can be seen as a ‘penalty default’ according to the experimentalist theory 
(Sabel and Zeitlin 2010: 14): companies are allowed to provide their own mechanisms to 
achieve the common goal, but lack of initiative or poor performance is discouraged not by 
the threat of a second-best solution imposed by a principal, but by a penalty that is even 
worse than investing time, money and energy into developing a solution. This penalty 
default can thus be seen as pushing for action, not necessarily pushing actors to do the 
one and only thing that is prescribed.

As regards the enhanced involvement of non-state actors in the policy-making and 
implementation process, as one feature of an experimentalist process, the findings 
show that there is little explicit intention to increase the role of such actors in the post-
legislative process. Although the EDPB could potentially fulfil a function as a platform 
for information exchange among state and non-state actors, there is no de jure aim for 
it to function in the way the TWGs in the Industrial Emissions Directive do. Given the 
complexity of the policy issue, and the technical and technological expertise that may 
be required to understand the matters at stake, an enhanced role for actors injecting 
such information could be very valuable. However, the extreme divergence between the 
interests at stake, and the multitude of stakeholders involved in this case may form a 
practical obstruction for attributing an active role to those actors in the implementation. 
Already in the legislative process, the ‘tsunami’ of lobbying was so overwhelming that 
policy-makers had trouble channelling it to an extent that the arguments could be used 
to fine-tune legislation on the basis of expertise and insights from the ground. In fact, 
the ‘clear blue water’ between the interests almost caused the legislation to collapse 
altogether (cf. interview Davies). The rapporteur-organised workshops were first and 
foremost intended to provide a moment for all interest groups to ventilate their concerns, 
but as Bendrath mentioned these were symbolic to be able to say that the arguments were 
heard rather than a meaningful place for information exchange (interview Bendrath). 
The comments by the former Chair of the WP29 are telling in that regard: the diversity 
of views and the number of perspectives on particular rules on data protection lead to a 
situation in which talking with one or two of them rather forms a threat to impartiality 
than a possibility for deliberation. Put differently, the number of particular interests at 
stake in a policy process seems to have exceeded a ceiling making it harmful rather than 
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helpful to involve them in the implementation of the rules. The limited capacity of the 
WP29 in its current form increases the problem as its part-time character made it even less 
feasible to channel the diversity of interests. With the EDPB becoming a more permanent 
body, this situation may improve and there are opportunities for this institution to become 
a recursive implementation institution in which the information and feedback from the 
field can be meaningfully harvested. The new Chair of the WP29 ‘[seeks] to establish a 
dialogue, or even partnership with stakeholders to develop norms and to enforce them, 
and to make sure they are successful in practice’ (interview Raynal). The extent to, and 
form in, which this happens, and happens successfully, will be a question to be answered 
at a later stage, when the GDPR has been fully implemented.

New modes of lobbying in European data protection policy
It is noteworthy, if not remarkable, that although all actors were of the opinion that 
under the Directive there was only very limited access for non-state actors to the policy 
implementation and evaluation process, and that options for ‘injecting’ new insights were 
largely absent, the role that they could play in the implementation of the Regulation does 
not seem to have been of major concern in the legislative phase of the recasting. The active 
interest groups indeed identified shortcomings and a governance model in response that 
has similarities with experimentalism, but they seem to have neglected their own role in 
that. Theoretically the expectation would have been that, especially with its enhanced 
enforcement power due to sanctioning, the involvement of civil society in the work of the 
EDPB would be of paramount importance. Compared to other cases (most notably the 
IED) there is no clear extension of lobbying activities to the implementation phase through 
the official implementation institution. Even though the WP29 has been playing a central 
role in the coordination of the national implementation of the rules, providing – albeit is 
with limited clout and efficiency – a platform for discussing best practices, revising on 
the basis of experiences and cooperation in dealing with new challenges, the clear and 
almost explicit exclusion of interest groups in their work seemingly makes these groups 
uninterested in approaching the Working Party or the EDPB in the future. When asked, 
respondents generally expressed that more involvement in the EDPB would be desirable, 
but it does not seem to have been a central lobbying effort to make this part of the EDPB’s 
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practice (cf. ‘lobbying for a framework for action’ in the IED).30 Continued participation 
in the GDPR thus does not occur through the official governance arrangements.

The two bottom-up initiatives discussed in the sections above indicate something 
new vis-à-vis the other case studies in this thesis. The ‘comfort’ of being provided with 
the institutional setting for participation – as seen in the IED – was not there. This then 
forced those who strongly felt the necessity to fulfil a role in the process to come up with 
parallel mechanisms, bottom-up and in addition to what is already there. Initiatives such 
as the EPA and the COJEF may be inspired by the understanding that the WP29 could 
not and would not fulfil that role to a satisfactory extent. 

Although these DIY-initiatives may provoke some recursive, or experimentalist-
like procedures in the practice of European data protection, and although these parallel 
activities may make the Regulation ‘stumble towards’ a more recursive policy process, 
a number of caveats should be considered. Like the Child Protection case, also in 
here a number of groups will drop out simply because of a lack of resources – mainly 
disfavouring the NGOs on the side of civil liberties, not the better resourced business 
associations. Creating a platform requires time, money and energy, something that is 
not equally distributed across the different interests (although of course the Commission 
could decide to help fund such groups, as they do with the EEB in the IED’s Technical 
Working Groups, or with the ICT Coalition in the Child Protection case). Moreover, when 
the organisation of a platform is left to the non-state actors themselves, also the decisions 
on whose interests are involved lies with the actors who are willing and able to take that 
initiative. In the case of COJEF, this bias (if you will) of the interest that is represented is 
communicated clearly and explicitly: it is the perspective of the right of the citizen as a 
consumer, and only national consumer organisations are involved. In the case of the EPA, 
the interests that are represented are less clear. Although chairman Balboni expresses the 
intention to have the widest variety of interest present in their debates, this is not to say 
that that is the case in practice. An additional problem in that case is that although the law 
firms involved claim to be independent and provide only academically researched input, 
the firms do represent particular companies and businesses for their income – albeit not 
in the context of the EPA per se. Although it is not to say that this conflict of interests is 
actually oozing through and influencing the work (conclusions) of EPA, it would be good 

30 The criticisms of the WP29 are mainly of harmonising nature at the EU level, and less criticising the work 
of the national DPAs in the individual Member States. In that regard, the low activity in the WP29 may 
be in line with Bennett’s (2008: 122) claim that compared to the US, privacy advocacy groups in the EU 
were less active in engaging the data protection provisions. Whether that is because under comprehensive 
and stronger data protection rules in the EU these groups had more confidence to leave it to the DPAs, or 
because in the comprehensive system it is hardly possible to effectuate real change, is hard to determine on 
the basis of this chapter’s evidence – but seems to have an institutional constraint rather than a confidence 
origin.
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to have transparency in money streams and ancillary activities to make sure that when 
independence of arguments is claimed, this can also be made probable. Although it is 
not the claim that the EPA secretly represents their clients in the deliberative debates it 
organises, such opaqueness simply shows the vulnerability of a construction in which the 
involvement of non-state actors in the implementation relies on their own initiative only.

The role of interest groups in the development of recursive data protection policy processes
As to the central research question of the reciprocal relation between governance 
arrangements and interest-group behaviour, this case shows first how the scope conditions 
quite explicitly affect interest groups’ preferences regarding a policy-making process. 
Their analysis of how to deal with the moving target of data protection in a rapidly 
evolving environment and how to deal with the polyarchic distribution of power in an 
interdependent situation exposes a clear tendency towards a flexible and recursive policy 
process. In line with the theoretical expectations, not only policy-makers but also the 
non-state actors may, independently from what policy-makers suggest, favour recursive 
policy processes to cope with the challenging policy conditions. This also translates into 
the criticisms on the policy arrangements of the older Directive: flexibility was not the 
issue, but the lack  of organised cooperation and recursive information exchange and 
the lack of concrete ‘teeth’ of the WP29 only perpetuated the divergent data protection 
practices throughout the EU. A logical next step would have been that this criticism led 
interest groups to lobby on exactly that topic, but the definition of the concepts and the 
concrete policy goals seems to have overshadowed the lobbying efforts on the policy 
arrangements. The functioning of the implementation institution and especially the de 
jure role of interest groups in it has played a surprisingly marginal role in the legislative 
phase. The outcome with regard to the recursive governance arrangements is therefore 
that interest groups’ position has not been majorly reinforced. The extent to which interest 
groups are involved in the future work of the EDPB will depend much more on the de facto 
practical operation, informed by the Chair’s (almost personal) view on cooperation with 
interest groups, than on the de jure composition of the Board as defined in the legislation. 

It is beyond the scope of this research to pinpoint exactly why these policy arrangements 
were not on the lobbying radar, but a preliminary conjecture is that this can be attributed 
to the sheer breadth of the dossier and (hence) its political salience: the struggle for 
arriving at reasonable understandings of the core principles may have simply come at 
the expense of also carefully focusing on the implementation arrangements. A factor 
that may have contributed to this result is that with the influx of a high number of ‘new’ 
lobbying actors, a significant share of these did not share the experience of the WP29’s 
lack of openness to engagement with non-state actors. The ‘new’ actors’ focus being 
solely on the key concepts and concrete issues may have forced those who indeed had 
the experience with the existing framework to also devote most of their effort to that 
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struggle. This possible explanation seems to hold some value when juxtaposing the case 
to the IED in which the fundaments of concepts and goals seemed to have been relatively 
undisputed, and the lobbying in the legislative phase could (thus) revolve primarily around 
the policy arrangements.

The second part of the research question is how interest-group behaviour in practice 
(i.e. in implementing and executing policy) is shaped by the institutional setting. The 
case shows little if any interest group activity around the work of the WP29 as the 
recursive implementation institution. The limited mandate of the WP29 in combination 
with its inaccessible character arguably form the least likely situation for interest groups 
to make an effort to seek access: costs (time and money) are high, and gains (output 
of the institution) are relatively low. However, although interest groups’ preferences 
regarding a recursive policy process did not translate into focus on the official governance 
arrangements to facilitate that, the bottom-up initiatives show how recourse can be sought 
outside of the EU-led institutions. Through the do-it-yourself-pathway, some recursive 
processes in which interest groups are centrally involved may indeed emerge – albeit in 
parallel to the official processes. The official institutional setting that more or less excludes 
interest groups thus provokes interest-group behaviour that works around the official 
channels. As policy-makers may engage in those bottom-up initiatives in practice, or may 
even end up acknowledging their functionality de jure (as BEUC’s seeks to achieve with 
COJEF), these reactions of the interest group can in turn shape the official policy process 
on paper – in this case contributing to a recursive governance practice.
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6

Combating child sexual abuse: implementing broad 
policy goals in an institutional void

Introduction

This chapter analyses the EU Directive on combating child sexual abuse and exploitation 
and the role of non-state actors in developing and implementing that policy. Combating 
child sexual abuse revolves to a large extent around international policing and judicial 
cooperation, but within and beyond that requires input from actors in the fields of, among 
others, information technology (IT), internet services, child protection, and data protection 
and privacy (cf. Commission 2016a: 4). The issue of child sexual abuse and combating it is 
characterised by the three scope conditions that are also central in the other cases studied 
for this research and that may favour policy-makers’ recourse to flexible, open-ended and 
revisable policy. The distinctive feature here is that no prior recursive frame has been at 
work: actors in this particular policy process have no prior reference point when it comes 
to recursive governance or recursive arrangements.31 

An important element in identifying the scope conditions in this case is the role of the 
internet as a sphere in which such crimes can take place or are disseminated in the form 
of child sexual abuse material.32 As criminal endeavours in which children are sexually 
abused and exploited – whether in the form of child sexual abuse material online or not – 
often take place in more than one country, and thus involve multiple jurisdictions, there is 
a strong polyarchic element. The role and competences of the police, inter alia as regards 
information exchange and cooperation with third parties, differ strongly across the EU. 
Moreover, with sex tourism also being part of the issue covered by this EU Directive, 
cooperation with jurisdictions outside the Union adds to the polyarchic character of the 
case (cf. Davidson 2011: 22). Secondly, especially with respect to the online element of 
child sexual abuse, strategic uncertainty characterises the policy issue, as channels and 
strategies for committing such crimes and distributing child sexual abuse material are 

31 Arguably the IORP case had prior recursive arrangements serving as a reference in the sense that CEIOPS 
had some clear recursive features, but more importantly this concerns reference to EIOPA’s recursive 
functioning in the parallel legislation of Solvency II.

32 The term ‘child pornography’ is argued to be inappropriate, as pornography implies some form of consent 
or mutual agreement on the production and dissemination of the material – something that in the case of 
children can by definition not be the case (e.g. www.interpol.int)
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evolving constantly and rapidly.33 Developments in encryption of material, anonymising 
IP addresses, or, more extensively, the growth of the Dark Web, are instances of such 
developments that exacerbate the complexity of the policy-making setting. Thirdly, and 
once again mainly in the context of online forms of child abuse, there is a strong reciprocal 
dependence between public and private actors such as internet service providers which 
(involuntarily) host images of child sexual abuse. As under these scope conditions, a 
static, one-size-fits-all approach to combating child sexual abuse is inadequate; hence 
this legislation too would arguably benefit from more flexible, iterative policy-making 
(cf. Monar 2010: 240).  

The scope conditions thus seem to require different, less top-down and uniform but 
instead more implementation-based and cooperative forms of governance. Indeed, the 2011 
Directive on Combating the Sexual Abuse and Sexual Exploitation of Children and Child 
Pornography hints at the necessity of such cooperation, information exchange between 
different state and non-state actors, and recursive update on the basis of new information 
and experience. Both the final Directive and the documents that precede it (such as the 2010 
Council Decision) strongly suggest the need for a number of procedures of cooperation 
and continuous updating and revision of policy and strategies. The Directive starts from 
the broad policy goal that ‘serious forms of sexual abuse and sexual exploitation of 
children should be subject to effective, proportionate and dissuasive penalties’ (Directive 
2011/92/EU). The discretion and respect for Member States’ legal circumstances derives 
from the fact that this Directive obliges Members States to provide for penalties against 
such crimes in their national legislation, but does not impose obligations as regards the 
exact measures, or the application of them in individual cases. As is the case in all EU 
legislation prescribing criminal penalties, since the EU lacks competence in this sphere, 
Member States are obliged to take appropriate measures to combat these crimes, but they 
are free to find the best practice given national (legal) circumstances. Furthermore, the 
Commission calls for information and experience exchange between Member States to 
compare different efforts and establish appropriate techniques (Commission 2011: 6). 
The Directive, however, does not provide institutional arrangements for such information 
exchange, comparison and review between peers. Instead, the Commission monitors 
Member States’ efforts, and suggests amendments to the Council if necessary. This should 
happen at the latest four years after the adoption of the Directive (Ibid. 13). As such, the 
Child Abuse Directive is a case of EU governance that lends itself to flexible, iterative 

33 Europol’s description of the core of the problem is telling: ‘Online child sexual exploitation is a constantly 
evolving phenomenon and is shaped by developments in technology. Mobile connectivity, growing internet 
coverage in developing countries and the development of pay-as-you-go streaming solutions, which provide 
a high degree of anonymity to the viewer, are furthering the trend in the commercial live-streaming of 
child sexual abuse.’ (europol.europa.eu)
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and cooperative policy making – both from a theoretical perspective and following the 
intentions asserted in the Directive itself – but which does not provide a clear institutional 
setting for doing so. 

The focus of this case study will be on how interest groups operate under such 
conditions. It asks whether and how they manage to engage in the implementation of 
open-ended policy in the absence of clear institutions to turn to, while the need for 
continuous iteration follows clearly from the nature of the policy problem. It is thus a 
case of interest representation under the scope conditions that would favour flexible and 
open-ended governance without institutions for engagement, continuous information 
gathering and exchange. Following the pragmatist logic of actors’ responding creatively 
to their institutional setting, and thereby shaping those institutions, a possible outcome is 
that despite the lack of EU-instigated institutionalisation, (some of the) non-state actors 
find ways to pursue engagement where they deem it necessary. Indeed, earlier research 
on this case suggests that interest groups see potential value in some of the institutions at 
work under the Directive (Truijens 2013). Even though the institutions do not have a de 
jure status as platform for information exchange and best-practice finding, there seemed 
to be an intention of interest groups to de facto use them as such. The current analysis, 
however, shows particularly low activity instead. This general inactivity in implementing 
the Directive is moreover underscored by a recent report by the Commission (2016) 
reviewing the endeavours of the Member States to transpose the European policy. As 
such, the main insight of this case study is how a combination of an institutional vacuum 
and low priority from the side of the EU can make broad policy goals and open-ended 
measures an ineffective, rather than an innovative, governance model. In the absence of 
institutional arrangements inviting or urging groups to participate, there is a big chance 
that interest groups play a nihil role in the emergence of a recursive process. Indeed, it 
seems that a combination of a lack of priority given to implementing the policy and the 
absence institutions that are occupied with policy implementation makes interest groups 
inactive altogether: neither through top-down nor through do-it-yourself initiative do they 
seek to create a role for themselves in policy implementation.

The chapter proceeds with a discussion of the relevant actors and the lobbying process 
and the in the legislative phase of the Directive. That section includes the recent reports 
from the Commission and the European Parliament on the implementation in the first 
four years after the legislation was adopted. These reports are relevant to the extent that 
they show above all a general lack of coordination and strongly diverging efforts from 
the Member States in taking appropriate measures. The third section looks at how the 
open-ended policy measures are concretised in the implementation, and in what ways 
interest groups play a role in the latter in the absence of institutions for their continued 
engagement. The ostensible low priority given to pursuing the Directive from the side of 
the Commission is discussed after that. The conclusion draws these two observations (i.e. 
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institutional setting and priority) as the main features of this case, hindering the open-
ended measures for broad policy goals to be a fruitful basis for policy-making under the 
exacerbating conditions of polyarchy, uncertainty, and interdependence.

Players in the game

The scope of interests represented in the legislative phase of the Child Abuse Directive 
was modest. Logically, child protection NGOs were involved including Missing Children 
Europe, Save the Children, End Child Prostitution And Trafficking (ECPAT) and, most 
vocally, the European NGO Alliance for Child Safety Online (eNACSO) in which several 
of these NGOs are gathered. 

Also internet hotlines, whose work revolves around taking down child sexual 
abuse material from websites or even block or take down the website altogether, were 
stakeholders as their work was part of the proposed Directive. Nationally operating 
hotlines across the EU have different working relations with the police: some have a 
mandate to go after the websites displaying child sexual abuse material themselves, others 
can only notify the police who then take action on the basis of the hotline’s notice. The 
UK hotline Internet Watch Foundation has been most active on the dossier compared to 
its national equivalents. As the section below will discuss in more detail, the question 
relevant to these hotlines was whether or not to make policy measures of so called ‘notice 
and takedown’ obligatory. The European association of internet hotlines INHOPE is 
affected by the legislation, as it plays a central role in executing the Directive’s policy in 
cooperation with the law enforcement bodies at the EU level and coordinates the work 
of the national hotlines. 

As the work of these hotlines touches upon questions regarding personal data and 
privacy, data protection NGOs entered the stage in this Directive. Most active was 
European Digital Rights (EDRi) who argued that as a generality the Directive’s measures 
violated data protection law for the benefit of measures that were in and of itself ineffective 
for combating sexual abuse of children.

With most of the Directive focusing on the online side of child abuse, the ICT sector, 
and especially internet services, are directly affected by the legislation. Internet service 
providers (ISPs) on both the national level and the European level were involved. They 
argued, most notably, that focusing solely on the dissemination of child sexual abuse 
material on the internet – which directly involves ISPs’ business – was too narrow of a 
focus in the combat against child sexual abuse. The European Internet Service Providers 
Association (EuroISPA) represents the national ISPs at the European level. Although 
founded after the Child Abuse Directive was adopted, the ICT Coalition for Children 
Online, comprising a broad range of IT players and ISPs such as Facebook, Google, and 



527599-L-bw-Truijens527599-L-bw-Truijens527599-L-bw-Truijens527599-L-bw-Truijens
Processed on: 11-1-2019Processed on: 11-1-2019Processed on: 11-1-2019Processed on: 11-1-2019 PDF page: 120PDF page: 120PDF page: 120PDF page: 120

Chapter 6

120

T-Mobile, emerged as an actor in this process. The Coalition works on issues of safer 
internet use for children in the broadest sense, which includes issues that are central to 
(the implementation of) the Directive.

Furthermore, due to the transnational character of the crimes that this Directive seeks 
to combat, international law enforcement and judicial bodies were involved. Both Europol 
and Interpol have special departments committed to combating child sexual abuse. Being 
the ones that actually execute policy on the ground, these actors can play a pivotal role in 
feeding back experience and evolving knowledge and insights (among which emerging 
techniques used by perpetrators to commit their crimes) to the relevant policy makers.  
Moreover, their competences, strategies and function in the broader policy cycle are 
directly and reciprocally related to de jure legislation.

Interviews were conducted in such a way that all relevant actors are included, 
comprising, but not limited to, ‘[t]he parties involved in disrupting the availability 
of child sexual abuse material online’ as referred to in the Commission report on the 
implementation of the Directive (Commission 2016a: 5). eNACSO represents the side of 
the child protection NGOs. EDRi was interviewed as the voice of civil liberties and digital 
rights NGOs. EuroISPA and its Irish national member ISP Association of Ireland (ISPAI) 
together with the ICT Coalition for Children Online were interviewed to represent the 
IT interests in this case. Information on the activities of hotlines was gathered through 
interviews with the European hotlines network INHOPE and the UK national Internet 
Watch Foundation (IWF). International and European law enforcement and judicial 
agencies Interpol, Europol, and Eurojust were interviewed both on their role as stakeholder 
and in their role of executing police work on the topic. The European Data Protection 
Supervisor (EDPS) – an EU authority advising EU policy makers in legislation that 
may impact the privacy and data protection of individuals – was interviewed because it 
commented on the initial proposal. DG Home’s Unit on Crimes against Children provided 
information about the intentions and practices of the governance strategies that were used 
in this case, and the Unit on Cybercrime commented on the communication between 
different state and non-state actors in the years after the Directive was adopted. In total 
sixteen interviews were conducted for this case study. 

Bones of contention in child abuse legislation: which solution to 
which problem? 

The Council Decision issued in 2010 repealed the earlier Decision on combating sexual 
abuse, sexual exploitation of children and child pornography, dating from 2004. Although 
the Directive intends to cover all forms of sexual abuse of children, including for instance 
sex tourism and child prostitution, the main issue of controversy between different state 
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and non-state actors concerned the internet and measures to combat child sexual abuse 
online. As one of the main elements, proposal states that Member States should employ 
measures of filtering and blocking websites that display child sexual abuse material 
(i.e. child pornography; www.interpol.int). The discussion between the different parties 
involved in the legislative process leading to the 2011 Directive about whether or not this 
was a good provision followed three general lines of reasoning, the overarching frame of 
which concerns effectiveness of the policy. The first argument against blocking websites 
that display child sexual abuse material is that it merely combats the dissemination of the 
online problem, whereas this should be deleted at the source – pulling out weeds by their 
roots, instead of merely cutting off the leaves. Blocking would moreover be ineffective 
since such blockages can be easily circumvented by simply changing the web address 
or changing internet service provider. Moreover, dissemination of child abuse material 
by means of websites is only one way in which it is accessed: peer-to-peer exchange and 
live streaming (in which case there is no material that is ‘left behind’ on the internet) 
make up a far bigger share of the distribution online. Secondly, focusing on combating 
the distribution of child sexual abuse material through the internet was argued to be mere 
symptom management while largely ignoring the real problem, namely the actual physical 
crimes that precede such material. It would hence be a false and unrealistic view to say 
that effectively removing it from the internet combats the actual crime in which the child 
is abused. Relatedly, a third concern about deleting this material from the web is that it 
destroys evidence that can be used to identify and support the victim, and to trail and 
prosecute the perpetrator. 

As to the governance structure, both the proposal and the final Directive suggests the 
need for a number of recursive procedures. Arising from the EU’s lack of competences in 
national criminal justice, it starts from the broad policy goal that ‘serious forms of sexual 
abuse and sexual exploitation of children should be subject to effective, proportionate 
and dissuasive penalties’ (Directive 2011/92/EU). The discretion and respect for Member 
States’ legal circumstances derives from the phrase that this Directive obliges Members 
States to provide for penalties against such crimes in their national legislation, but does 
not impose obligations as regards the exact measures, or its application in individual 
cases. Due to the complexity of IT developments, the directive expresses the need 
for cooperation with non-state experts especially in that IT area. Indeed, the Impact 
Assessment adopted in the 2010 Council Framework Decision underscores to the need for 
information and experience exchange between Member States to compare different efforts 
and establish appropriate techniques (2010/0064 (COD): p.5). To that end, the Member 
States report to the Commission on their initiatives and efforts to implement the directive. 
The Commission thus monitors the Member States’ efforts, takes the results into account 
and suggests amendments to the Council at least every three years, or when necessary. 
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(In-)effective measures in combating child sexual abuse
In the cost-benefit debate that followed, those in favour of such measures of blocking 
and filtering the web argued that although this may not be the ultimate solution, it is 
better than doing nothing (interview eNACSO).  The opponents insisted that apart 
from forming superficial policy, the benefits would not outweigh the costs. On the one 
hand, the costs of these measures refer to civil liberties such as freedom of speech, data 
protection, and freedom on the web (interview European Digital Rights, EDRi). On the 
other hand, they concern actual financial resources. The money that would be needed for 
implementing measures of blocking and filtering is argued to be better spent on other, 
more effective measures (interview, ISPAI). Groups in favour of the proposed measures 
were the child protection NGOs. Also hotlines championed obligatory blocking as part of 
the EU legislation. For the Internet Watch Foundation actively pushing for this measure 
was even the main reason for involvement in the legislative process (interview IWF). 
Although the legislation regarding notice and takedown is directly related to their core 
business, INHOPE did not engage in the legislative debate as a lobbying actor (interview 
INHOPE). Law enforcement bodies, especially Interpol’s Specialist Group on Crimes 
against Children, shared the position of the child protection NGOs and though aware 
of the easy circumvention of such blocking measures, they were in favour of blocking 
and filtering (interview Interpol). The Specialist Group said that although notice and 
takedown (which has as its goal to contact the internet service provider to take down the 
specific illegal, criminal content) is more effective, they regard the blocking of websites 
that contain such images as a proper alternative measure.

An intermediate position in the debate was defended by the telecom industry, and 
in this case the internet service providers (ISPs) in particular, who cooperate with law 
enforcement and hotlines for notice and takedown as well as possible blocking efforts. 
EuroISPA opposed the simplistic view that the internet was the core of the problem and 
the solution, as described above. An essential concern when leaving such endeavours to 
industry, moreover, is the funding thereof. Exactly because the blocking only concerns 
a small share of the bigger problem of child sexual abuse, these funds are rather limited, 
which means that ISPs have few resources to devote to this cooperative endeavour with 
hotlines and police (interview EuroISPA). In the absence of guidelines or supervision 
arrangements in the Directive, the European Data Protection Supervisor (EDPS) added 
to this concern that leaving blocking and filtering measures to the private sector could 
seriously impede the privacy of EU citizens (interview EDPS). On top of that, the way 
in which blocking, notice and takedown is organised and the role of hotlines vis-à-vis 
the police varies greatly across the different Member States, as a direct consequence of 
the differences in judicial system and policing competences. This may cause significant 
variety in Member States’ achievements in blocking and filtering. This last issue will be 
discussed at greater length below. 
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Data protection and privacy association EDRi completely rejected the proposed 
measures, stating that they were superficial, ineffective, and did not take into account 
any notion of data protection and privacy issues – a concern shared by the EDPS in 
commenting on the draft Directive (interview EDRi; interview EDPS). EDRi’s complaint 
was that the measure of blocking was simply copied from national settings, and had 
already proven to be problematic in the Swedish and UK national context. One of the 
major problems encountered at national level was the lack of follow-up analysis and 
evidence-based policy-making and review. Taking Sweden as case in point, EDRi’s Joe 
McNamee suggests that ‘they had the experience of not having an experience. They 
adopted voluntary blocking around 2005 – the end.’ The core of this problem, according 
to EDRi, lies with bad statistics on the measures, for which the Directive has no provisions 
either. 

If you look back at when Commissioner Malmström proposed her plans, the first few 
days she started using Swedish statistics, and even she stopped using Swedish statistics 
because they were obviously wrong. […] From a cynical point of view, it was nice to 
see that even Commissioner Malmström saw that the Commission had to stop using 
these statistics. But it shows how bad the situation is. (interview EDRi) 

This comment is very relevant, because such feedback-loop and continuous data gathering 
is a core condition for evidence-based policy-making in trying to cope with strategic 
uncertainty and polyarchy. Indeed, EDRi critically noted that especially because the 
online landscape continues to change, there is a strong need to be able to adapt to that and 
such evaluations and revisions are crucial for that purpose (interview EDRi). 

Despite the arguments raised by various actors in the legislative phase, the Commission 
unanimously promoted blocking and filtering. Some MEPs, however, especially from 
Germany, Austria and Sweden raised objections about these measures. In hearings 
organised in the EP, several non-state actors were invited to explain their position on 
this issue, which was eagerly done by both proponents and opponents. The debate about 
the effectiveness and side effects of the proposed measures eventually resulted in the EP 
urging amendment of the wording on blocking and filtering. Whereas the 2010 Decision 
states that ‘mechanisms should also be put in place to block access from the Union’s 
territory to internet pages identified as containing or disseminating child pornography’ 
(European Council 2010: 13, emphasis added), the provision became voluntary in the 2011 
Directive which reads that ‘[m]echanisms may also be put in place to block access […]’ 
(Commission 2011: 6, emphasis added). Finally, child sexual abuse material as evidence 
that should be used to track the criminals was effectively brought into the discussion 
by the ISPs during the Parliamentary hearings, and was adopted in the text of the 2011 
Directive (interview ISPAI). Article 15.3 and 15.4 now state that these materials can and 
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should be used in investigative tools, analysing the such photographs and audiovisual 
recordings to identify the victims and perpetrators (Directive 2011: 10).

None of the active interest groups indicated that they conceived themselves (or their 
‘side’) as having won the argument. eNACSO felt ‘out-lobbied’ in the amendment making 
mandatory blocking and filtering by Member States voluntary, whereas EDRi claimed 
to have lost this issue because this is still the main measure to combat the problem. The 
ISPs regretted the strong focus on the internet, which is still central in the 2011 Directive. 
Moreover, there seems to be a general critical stance against the broad and unspecified 
article on blocking and filtering, as well as notice and takedown. This criticism is only 
enhanced since the measure that in and of itself was already argued to be vague, was now 
also made optional rather than obligatory. As much as open-endedness and flexibility 
have great theoretical potential under the scope conditions of strategic uncertainty and 
polyarchy, the vague and voluntary measure of blocking is not accompanied by clear 
guidelines for implementing and evaluating, as will be of central concern throughout the 
subsequent sections. 

With respect to the general criticism of the Directive’s broad and ‘vague’ measures 
to achieve the broad policy goals, and with respect to the notion of policy having to be 
adaptive to new IT developments, it is surprising that throughout the legislative phase 
hardly any attention was devoted to possible implementation institutions or recursive 
implementation arrangements. It seems that the focus on whether or not blocking and 
filtering was a good measure dominated the lobbying process, at the expense of a 
possible discussion on how this could become a good measure by installing the proper 
arrangements for recursively reviewing and revising it throughout implementation. 
The need for cooperation with ‘the field’ as expressed by the Commission so as to stay 
informed about the developments in the digital world has not triggered a discussion 
on how to institutionalise that. Neither did it provoke a discussion on the official role 
that stakeholders (possessing much of the on-the-ground experience and knowledge) 
should play in the post-legislative phase. In sum, stakeholders did not in the legislative 
phase actively seek to shape the institutional arrangements to implement the legislation. 
Although the implementation of the Directive is followed by the Commission and involves 
at least on paper some peer review among the Member States – resulting in the 2016 report 
discussed below – the implementation and review of practices does not involve non-state 
actors in any de jure way. The Safer Internet Programme (SIP) that is mentioned in the 
Directive to facilitate information exchange on emerging techniques in these crimes 
against children and in combating it could have been the institution to involve stakeholders 
in its implementation. Indeed, earlier research on this case showed that although no de jure 
institutions for continued interest group involvement were installed in the Directive, hopes 
were that existing institutions, and the SIP most notably, would serve a de facto function 
as a platform for information exchange and best practice finding (interview eNACSO 08-
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04-2013; interview ISPAI 10-05-2013 – both in Truijens 2013). The section on channels for 
involvement however shows that in practice this did not happen. This failure, as will be 
argued, contributes critically to general inactivity in the implementation of the Directive.

Combating child abuse five years down the line: the Commission’s report on implementation
As laid down in the 2011 Directive, the Commission was obliged to review and report on the 
national implementations of the Directive by December 2015, accompanied by a legislative 
proposal if deemed necessary (Commission 2011: 13). The importance of reviewing and 
where necessary revising lies in the two core scope conditions of uncertainty and quick 
developments in the digital world on the one hand and the diversity in jurisdiction on 
the other. As regards the main concrete measure of blocking and removing child sexual 
abuse material, for instance, the type of blocking and the success with which this has 
been applied in different jurisdictions requires such evaluation (cf. European Parliament 
2017: 4). Furthermore, and practically, under the directive as a legal form, the Members 
States bear primary responsibility for implementation, which the Commission can only 
(and should) stimulate and coordinate. ‘The role of the Commission is just at the very end 
when it also has to do some reporting on this: we’ll have to collect the data that Member 
States send to us,’ Head of DG HOME’s Cybercrime Unit César Alonso Iriarte said in an 
interview. With a delay of one full year, the report on the implementation endeavours in 
the 28 Member States was published by the Commission in December 2016. 

The report mainly reflects on blocking and removing of child abuse material, as defined 
in Article 25 of the Directive. The report stresses that ‘[i]t is important to note that Article 
25 refers to “measures”, which may not necessarily involve legislation’ and with reference 
to the Directive states that ‘[these] measures undertaken by Member States […] could be 
based on various types of public action, such as legislative, non-legislative, judicial or 
other’ (Commission 2016a: 4). The report’s main findings are that the implementation in 
different Member States varies to a great extent. Only twelve Member States informed the 
Commission about having transposed the legislation at all by the December 2013 deadline. 
Furthermore, only half of the Members States have applied measures to (preferably) 
remove and (where necessary) block access to websites containing child sexual abuse 
material. However, these observations of scattered and uncoordinated implementation did 
not lead the Commission to draw a negative or worrying conclusion. Instead, the report 
suggests that a generally smooth implementation with minor differences at the national 
levels is taking place. 

As stressed in the Resolution by the European Parliament’s LIBE Committee34 (which 
is basically a report of the Parliament on the Commission report), there is little reason for 

34 Committee on Civil Liberties, Justice and Home Affairs; Rapporteur is Swedish MEP Anna Maria Corazza 
Bildt (EPP).
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the optimism portrayed in the Commission report. First of all, the observation that there 
are such great differences in the national implementation, and especially virtual inactivity 
in some Member States forms a red flag for the Parliament. Moreover, besides the 
extensive delay, the Commission report lacks any form of statistics on the implementation, 
and consequently any systematic analysis thereof (European Parliament 2017: 4; 6). In its 
report, the Parliament calls it regrettable in the first place that only half of the Member 
States report on measures taken to remove and block child sexual abuse material, but, 
even more importantly, expresses concern about the fact that the Commission does not 
show any intention to take measures to make the other Member States comply with the law 
(EP 2017: 9). Finally, whereas the 2011 Directive requires the Commission to provide an 
encompassing evaluation of the national implementation four years after adoption of the 
legislation, the report focuses on only one element of the implementation (i.e. Article 25), 
and does not consider different types of blocking that can be and are used in combating 
child sexual abuse. As such, it also fails to report on the functioning or effectiveness of 
INHOPE as the European network for national hotlines, performing the role as coordinator 
of hotlines with varying competences throughout the EU (Ibid. 4). As will be considered 
in the subsequent section as one of the major issues in this case, the highly critical review 
by the European Parliament of the Commission report suggests above all a lack of urgency 
on the Commission’s part in pursuing this legislation.

One significant feature of the report, observed and stressed in the Parliamentary 
Resolution, is that the Commission changed their view on one of the main bones of 
contention in the legislation in 2011. Whereas the Commission advocated and promoted 
mandatory blocking of access to websites exposing child sexual abuse material and 
removing such material, it has now ‘explicitly abandoned this position’ (EP 2017: 4). In 
agreement with arguments raised by various interest groups in the legislative phase of the 
Directive, the Commission now acknowledges that this ‘blocking’ cannot be seen as just 
one straightforward measure, but instead comprises a range of different technologies. The 
new approach is that the intervention should take place at the level of the service hosting 
the website, instead of blocking the internet user’s access to the website (e.g. interview 
EDRi). Yet as the Resolution also notices, despite this new view on blocking as a bundle 
of measures, the Commission report provides neither data nor analysis on the different 
types of blocking that have been used in the different Member States. The Commission’s 
rather surprising nonchalance here is indeed heavily criticised: the delay in submission 
of the Commission report itself, and in particular the absence of any data or analysis to 
underpin their position on blocking as a measure, have been highlighted in the EP shadow 
report as ‘deplorable’ and ‘regrettable’.

The next section discusses the role that various interest groups have been playing 
in the post-legislative phase of the Child Abuse Directive. The importance of involving 
and communicating with interest groups was stated in the original 2011 Directive and 
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is stressed once more in the Commission’s report: ‘Cooperation between private sector, 
including industry and civil society, and public authorities, including law enforcement 
agencies (LEAs) and the judiciary, is crucial to implementing the measures under Article 
25 and effectively fighting the dissemination of child sexual abuse material online’ 
(Commission 2016a: 4). In addition, as reiterated in the Parliamentary Resolution, there 
is a need for Member States to ‘share best practices on educational materials and training 
programmes for all the actors involved, such as teachers, parents, educators and law 
enforcement authorities’ (European Parliament 2017: 8) in which arguably the exchange 
of information with non-state actors is crucial. Indeed, the LIBE Committee also urges 
Member States to increase and speed up cooperation with Internet industry, for instance 
in the context of notice and takedown (Ibid. 10). The institutional setting(s) in which 
this crucial cooperation with different actors takes place, including the frequency and 
format of such communication in the implementation of the Directive, is the focus of the 
following analysis. 

Channels for interaction and involvement: implementation in an 
institutional void

As follows from the abovementioned process leading to the Directive, most of the 
discussion about the provisions on blocking and filtering took place in hearings organised 
by the European Parliament. In these hearings organised stakeholders ranging from child 
protection NGOs to the civil liberties groups and ISPs associations participated. Yet, law 
enforcement groups (the Specialist Group in particular) were not invited and did thus 
not have the opportunity to convey their message directly towards the MEPs. Being the 
ones with expertise by experience, which they felt necessary to ‘upload’ to the policy-
making process, the Specialist Group had to seek recourse in a public lobbying strategy 
by publishing a position paper on the Directive.

In this case the Commission did not use its option to organise pre-legislative 
consultation with the broad range of stakeholders. Although the proposal for the Directive 
indicates that consultation had taken place, the interviews reveal that the breadth of 
consulted parties was limited. Between 2004 and 2010 a lot of informal contact took 
place between civil society stakeholders and Commissioners and DG Home’s Head of the 
Unit (interview eNACSO; interview EDRi). Although no formal consultation took place 
in which ‘antagonists’ were involved, the Commission did invite several stakeholders to 
let their voices be heard before and during the legislative draft. As a somewhat official 
setting for consultation, which nevertheless comprised only a share of the stakeholders, a 
series of small conferences were organised in the context of the Safer Internet Programme, 
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called the Safer Internet Day. Child protection NGOs such as eNACSO were able to 
communicate with policy-makers in such settings. 

Furthermore, a common procedure in legislation that touches upon the issue of data 
privacy is to consult the European Data Protection Supervisor before the Commission 
publishes the official text. To the EDPS’s surprise, this did not happen in the 2010 case, 
which is why this EU authority received more critical feedback on the published text 
than usual (when consulted beforehand, the major issues can already be covered and 
the critique often concerns fine-tuning; interview 10-05-2013). Indeed, according to the 
proposal for the Directive “[t]here was no need for external expertise” for the impact 
assessment (2010/0064 (COD): p.5). Not organising the pre-legislative consultation and 
not involving the EDPS suggests that the Commission from the outset did not expect 
much discussion on the proposed measures, and above all did not regard the measures 
to possibly conflict with data protection and privacy regulation (also suggested by Joe 
McNamee in the interview).

Ironically, it was the EDPS’s (unsolicited!) feedback that concerned the institutional 
arrangements of implementing the Directive’s open-ended policy. It warned that leaving 
blocking and filtering measures to the private sector could seriously impede the privacy of 
EU citizens, as there were no guidelines or supervision arrangements provided (interview 
EPDS). Although focussing on the possible consequences for privacy and data protection – 
which is the task of the EDPS – the core of that warning lies in the notion that the Directive 
does not provide any institutional arrangements for the implementation, which now turns 
out to be the major problem five years after the adoption of the Directive. 

Implementing broad policy goals in an institutional void
The broad framework goal of combating child sexual abuse is uncontested and has led to 
little discussion in and of itself. The open-endedness of the way to achieve that, however, 
has been widely criticised. The measures issued in the text of the Directive leaving it up to 
the lower-level units to implement it as they see fit are considered vague and superficial. 
Joe McNamee of European Digital Rights (EDRi), criticised the Directive’s article on 
blocking for being extremely vague (quote from Truijens 2013). 

The Commission had no concept of how the implementation was supposed to happen. 
And in the absence of having its own proposal, which it would then have to defend 
[…], politically it was easier to say that there were lots of different views out there 
[regarding] the best technology and what is the best procedure. That is a way of 
avoiding policy development, not a way of developing good policy. (interview Joe 
McNamee, EDRi)
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The ISPs also struggled with the Directive’s ambiguity, and had their doubts about the 
exact meaning of blocking illegal content and what to do with it. As Paul Durrant of the 
Internet Service Providers Association of Ireland (ISPAI) explains, it was not clear in the 
first place how illegal content was defined: whether it had to be proven illegal or whether 
all suspicious material would have to be blocked as well. Moreover, the multitude of 
possible forms of blocking and removing child sexual abuse material made it unclear to the 
ISPs what was expected of them. Durrant states that exactly because of this vagueness in 
the Directive, the ISPs perceived it as a necessity to remain engaged in the implementation 
after the legislation had been adopted (quote from Truijens 2013). 

I mean we have to, because it is now that the legislation has passed, and how that 
is expected to be implemented is where it really starts impacting on the ISPs. (Paul 
Durrant, ISPAI)

It is thus exactly against the background of the Directive’s not pointing at the how of this 
policy that this interest group felt the need for further involvement. Paul Durrant stated 
that ‘legislators seem to be unaware of how the internet works’, which is why he deemed 
it important to include experts, as they can provide input, also on the basis of experience. 

Despite the various suggestions about information and experience exchange 
between different actors in the official documents from the EU in the context of this 
Directive, and despite the omnipresent call from the relevant stakeholders, the Directive 
lacks arrangements for information exchange. That is to say, what is suggested to be 
implementation-based policy is not equipped with institutions enabling systematic and 
organised discussion and review of implementation. The Commission does occasionally 
hold wider consultancy meetings in which NGOs such as eNACSO but also other 
consumer protection groups – such as EDRi – may be involved (interview John Carr). 
However, these ad hoc meetings by no means constitute a comprehensive, formalised 
system for information exchange and cooperation between policy-makers and NGOs. In 
effect, the activity of relevant interest groups around implementation is limited.

As to the need to cooperate closely with interest groups throughout the implementation 
of the Directive, DG HOME’s Head of Cybercrime Unit Alonso Iriarte suggested in an 
interview that he does not regard it as the Commission’s responsibility to liaise with 
stakeholders. In his view, it is the Member States who have to implement the policy and 
who thus have to organise cooperation with stakeholders if they deem that necessary. 
When asked in what institutional setting the Commission seeks to establish cooperation 
with the non-state actors – a need expressed in the Directive – the answer suggests little 
intention from the Commission’s side to concretise this provision.
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The Directive is addressed to Member States, not to the Commission. So Member 
States have to implement that. […] One question is to what extent this exercise imposes 
a certain degree of coordination with Member States, the other issue is to what extent 
we in the Commission liaise with different actors too. The role that we have is to 
identify how national implementation complies with this. So for the first, I don’t 
know. It’s a Directive, so it binds Member States as to the objectives to be achieved, 
and leaves them freedom as to the means to achieve that. So unless in some of the 
provisions of the Directive there is an obligation to obtain an objective which is the 
coordination of actors, everything that Member States do is their own business. So if 
they want to coordinate, or do not want to coordinate, if they want a lot or just one, 
it’s up to them. All these measures that are put in place or that are not put in place, 
that’s for the Member State to decide. […] And basically we don’t have an obligation 
to do anything else than to receive the information digested by Member States. On 
top of that we have organised some meetings, and we will be organising some other 
meetings in the future, to facilitate the exchange of information between Member 
States. (interview Alonso Iriarte, DG HOME; 12-02-2018)

When it comes to coordination and finding of best practices in national operations, Iriarte 
states that this is something that the Commission facilitates. This concerns policing 
cooperation, for instance involving Europol, as well as coordination of the hotlines in 
notice and takedown. Stimulating such cooperation occurs inter alia by means of funding. 

And we also like different actors to cooperate themselves, and we may support that 
through our funding. The projects we fund do involve cooperation, and coordination 
of different actors. [This] may involve Interpol, the hotlines of INHOPE, different 
national law enforcement authorities, research institutes. And we support that through 
funding. (Ibid.)

Liaising with child protection NGOs, data protection NGOs, and ICT stakeholders does 
not seem to be of any concern for the Head of Cybercrime Unit in its work. As to the on-
paper intentions, both the text of the Directive and the former Head of Unit on Crimes 
against Children Jakub Boratyński suggested that the involvement of all non-state actors 
is important because their expertise helps to determine best practice (interview DG 
HOME 26-04-2013). In practice, however, it seems to be the Commission’s perception 
that in this case it is primarily the responsibility of the Member States to organise such 
communication and cooperation in their effort to transpose and implement the Directive 
into national law as they see fit. In effect, such cooperation is not established at all – which 
is to be seen as both a symptom and as a result of Member States’ poor implementation 
efforts, highlighted in the 2016 Report.
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The ICT Coalition as a bottom-up platform for information exchange
The situation of scarce opportunities for engagement and information exchange is slightly 
different for the industry players in this case, but that is the result of their own – bottom-
up – efforts to organise themselves as a formalised platform for such exchange. In 2012 
a number of big industrial actors in the ICT business (among which Facebook, Google, 
Twitter, and T-Mobile) organised themselves in the self-regulatory ICT Coalition for 
Children Online, with as its goal to ensure and promote responsible and safe behaviour 
of children in the online world. ICT Coalition’s project manager Andrea Parola explains 
that since the online world is slowly becoming ‘everything’, the analogy is that just like 
giving your child the keys to the house for it to go home independently after school, a child 
needs to learn how to behave safely and responsibly when (s)he is given the password to 
a certain device or online service. 

It’s not about policing, it’s about having a relation to a kid. Don’t just throw them the 
device: you interact with them and you show the spirit. […] What we find dangerous 
and worrying is evolving with the time, however I still want it to be a decision of the 
parents. I don’t want a company to supervise the children. The company provides 
the tool for the parent to act, but it should not be up to the company to decide what is 
moral, what is decent, what is tolerable. […] We try to make the conversation not only 
from solely security, so safety – which is extremely important – but try to work on 
interaction and engagement between kid and technology. (Interview Andrea Parola)

With regard to EU legislation in this field, the primary focus of the ICT Coalition is 
that the Commission should not overregulate. The main argument for this, which Parola 
acknowledges may be and often is taken the wrong way in a case like child abuse, is 
exactly the discrepancy between EU’s slow legislative processes and a fast-moving 
target like the online world. In the following comment, the need for cooperation between 
all relevant actors in the field and also the lack of EU institutions that achieve that, is 
embedded.

The legislation is the very minimum. There’s not only EU legislation but you have 
also national legislation. Then on top of it, companies try to add, according to their 
service or product, extra “careful behaviour” – let’s call it like that. Now, what we do 
here in Brussels is just make sure that the Commission does not overregulate, rather 
not regulate it at all. Because it’s a fast changing environment so now Commission 
has four pieces of legislation under negotiation which has an impact on minors and 
the internet. […] But Member States can eventually propose changes to law, and in the 
case of a directive, this could be extremely tricky for companies because they want 
certainty. So the ICT Coalition is trying to provide support for what I call sometimes 
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the unintended consequences of EU legislation. So we try to raise the visibility of 
some of these let’s say oversights. In Brussels to have regulation it takes between 
3-5 years. By that time the service can change dramatically – think about services 5 
years ago. And I’m thinking about how you can capture now what you have in four 
years from now. So you have a strong legislative baseline  but then you need to work 
with industry. But not only industry, you need to have NGOs, you need to have public 
authorities, so you should be sitting around the table where everybody does in good 
faith their own share of work, because it cannot be simply one company, one entity. 

The ICT Coalition’s function vis-à-vis policy-makers at the EU level is to inject this 
feedback on the basis of experience into the policy cycle, and to raise awareness of 
(possible future) unintended consequences. To that end, the ICT Coalition speaks widely 
with the relevant Commission services working on the topics: ‘[it] tries to bring back 
the experience from implementation on the ground, and be a direct channel with the 
Commission’35 in which it aims to bridge the global experiences from their members and 
feed that back into the policy cycle (Ibid.). 

It’s about understanding what are the services used by the predators. How could a 
normal service used by a predator in a way that nobody could see coming? This is also 
what we try to do: we try to understand from those on the ground what is happening. 
[…] You have a good legislative baseline but that need to have industry and civil 
society, public authorities working together. (Ibid.)

The ICT Coalition’s modus operandi fully resembles the logic of information exchange and 
continuous update necessary to deal with an issue that develops quickly and continuously. 
With a frequency of twice per year, they organise meetings where activities are presented 
by the members, and where each company introduces possible new features which they 
have come across or which they have started to work with. In this mutual updating on the 
latest developments, the ICT Coalition meetings focus on distilling the effects on children. 

So it’s very much sharing best practices. And we take criticisms from NGOs, hearing 
from them maybe this doesn’t work. It’s about opening up the discussion. And then 
we commission a new stadium digital vision between parents and children. […] On 
the one hand we discuss what is happening, what clients and members are doing, but 

35 For DG HOME Head of Cybercrime Unit César Alonso Iriarte, the ICT Coalition is only an indirect 
channel for communication. Colleagues from DG CONNECT engage in the meetings, with whom Alonso 
Iriarte communicates on the relevant issues (interview DG HOME). 
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also we want to hear from NGOs what they are doing, what they are thinking. And 
we really try to [engage them in a discussion]. 

Although initiated and run by industry players, the meetings of the ICT Coalition 
are intended to be broad and to encompass all those who have an interest and more 
importantly can bring expert information to the table. This includes child protection 
NGOs like eNACSO, a voice of parents and families (through the COFACE network), and 
also privacy and digital rights groups are welcome to join. In addition, also representatives 
of the Commission are present at the meetings, which allows the Coalition to have a short 
line to the ones in charge of making the policy by which the IT industry is affected. Law 
enforcement agents are not involved in the ICT Coalition meetings. 

John Carr of eNACSO welcomes the ICT Coalition as a platform to discuss matters on 
the topic. Attending meetings regularly as a member allows him to be aware of what the 
industry is trying to do, while also making industry aware of what eNACSO is trying to 
do (interview John Carr). As such, the Coalition is a fruitful way of communicating with 
other actors that are relevant to what the child protection NGO does. The same holds for 
the UK national hotline IWF, which as a member uses this platform to ‘exchange best 
practice across different NGOs and organisations and stay ahead of emerging trends 
in child safety online’ (interview Susan Smith, IWF). EDRi’s Joe McNamee is very 
sympathetic towards the idea and activities of the ICT Coalition, stating that the sharing 
of experiences is exactly what is needed – a ‘sensible project’. 

We’re quite enthusiastic about continual learning. If the internet is continuously 
changing, how people use and discuss it is changing, then you need flexible discussions. 
And a lot of times things look like they would definitely work and then they turn out 
not to work. And if a company tries something honestly and sensibly and are certain 
is going to work and it doesn’t, it’s really helpful for everyone else to know so they 
can learn from experience. […] If there is a platform for exchanging such information, 
that is a good thing. And the ICT Coalition tries to do that. (Interview EDRi)

However, with their limited financial and human resources, EDRi is not in a position to 
engage actively and they do not attend the meetings even though they would have liked to 
do so. All they (can) do at this point is follow the agenda of the meetings that is distributed 
to the mailing list, so as to keep an eye on the issues that are under discussion and also 
spot when a burning topic comes up. 

Even though this bottom-up initiative can potentially serve as a much needed platform 
for combating child sexual abuse in the context of the Directive, the above discussion 
points at a number of limitations, both practically and from a democratic legitimacy 
perspective. Since it is industry-led, the topic is inherently approached from a particular 
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economic angle with a particular economic interest. Notwithstanding the value of this 
institution’s fulfilling a role as platform, and not to disregard its sincere intentions in 
protecting children online, the ICT Coalition is not independent by definition. This may 
have consequences for the balance in representation within the institution, even in spite 
of the fact that in this case representatives of all relevant actors are welcome in principle. 
Indeed, a second risk with relying on a laissez-faire approach when it comes to who can 
participate is that less resourced actors will have more difficulty in engaging. This problem 
leads to the absence of EDRi as a representative of privacy and data protection, despite the 
meetings being open for them to engage. Even though this resources question is a thorny 
issue either way (as seen for instance in the case of the European Environmental Bureau 
in the Technical Working Groups of the Industrial Emission Directive), the problem can 
be reduced by means of subsidies in the case of a public institution. A third limitation of 
depending almost exclusively on a private institution like the Coalition is that it leaves 
it up to industry to what extent the issue is worked on. This risk is shown concretely in 
the fact that with a much broader focus than sexual abuse only, the ICT Coalition is not 
directly involved in the EU Directive on Combating Child Sexual Abuse, yet deals with 
this issue insofar as it forms one of the significant perils online. In that capacity they only 
potentially serve a purpose of information exchange and best practice sharing to be used 
in the implementation of the Directive as well.

An institutional void resulting in low priority
The limited organisation of information exchange between different types of actors from 
the side of the EU is only one noteworthy element of this case that depends much on 
on-the-ground implementation, experience, evaluation and iteration. As suggested in 
the above paragraph, one major limitation of having only the industry ICT Coalition 
as a platform for such communication on policy is that the priority given to the topic 
depends not on the EU or the Commission, but on the industry players. This is even more 
pressing in this case as it seems that much more than the Commission it is these private 
groups and NGOs that push action on this topic. The inactivity throughout the EU is 
also suggested in the 2016 Commission report, which showed measures being taken in 
only half of the Member States. Worrying as that may be in itself, the LIBE Committee 
in their report noticed how this observation did not lead the Commission to suggest any 
measures to improve the situation: no sanctions were considered for those who show no 
efforts in implementing the Directive. The interviews with the relevant actors, especially 
the non-state actors, showed that this low priority is being perceived as the most important 
shortcoming in implementing the legislation at this moment – more so than the lack of 
formalised institutions for information exchange. Joe McNamee of EDRi, argues that as a 
result of bad institutionalisation, the priority given to the implementation of the Directive 
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depends on the salience of the issue in the public debate. At this moment, he says, other 
‘hot topics’ have gotten the priority.

It’s a very depressing Directive. If you read the Parliament’s resolution on the 
implementation, or if you read the implementation report it’s clear that they are 
completely uninterested. […] Now there are new panics, there’s fake news and there’s 
copyright so they’ve moved on to new panics. (Interview EDRi)

The view of the Commission not putting enough pressure behind this Directive, is 
seconded by eNACSO’s John Carr.

Fundamentally, I don’t think that children’s interests are properly resourced and 
dealt with by the Commission, full stop. I think they are not giving it a high enough 
priority across the board. […] It’s a bigger problem though. I mean, this is not the only 
area where the EU passes a law or a directive that everybody is meant to implement 
and doesn’t. So I’m guessing this is part of a larger political problem in a way that 
the Commission has. You pass a directive, you pass a regulation, and then it gets 
implemented in all kinds of different ways or not at all – and it’s really a question of 
the political will and the Commission really needs to try and change that. (interview 
John Carr, eNACSO)

Even though he pushed for the use of blocking as one of the main measures in the EU 
Directive, after having lobbied for these measures at home in the UK national level, 
eNACSO’s John Carr also considers the policy to have become more of a box-ticking 
exercise for the Commission to have something in place against child sexual abuse than 
a properly functioning piece of legislation with the right amount of weight behind it.

It runs a risk of being seen as a political gesture that wasn’t properly thought through 
because it wasn’t given the proper amount of resources to make sure it happens and 
makes a difference in the real world. (Interview John Carr, eNACSO)

With regard to this low priority of the topic, a noteworthy contrast with the other case 
studies can be observed and will be discussed at more length in this chapter’s conclusion 
as well as in the concluding chapter. At this moment it suffices to suggest that the Directive 
has become dependent on external factors – such as issue salience as stated by EDRI’s 
Joe McNamee – pushing activity in implementing the legislation. As a consequence of 
the lack of clear institutional arrangements, the implementation of the Directive is not 
intrinsically enforced by the governance structure itself: the Commission sees it as a 
Member State responsibility and takes its hands off the implementation (see interview 
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DG HOME), while Member States are not incentivised to take action as there are no 
evaluation, enforcement, or sanction mechanisms. Non-state actors moreover lack 
channels to push the implementation. It seems that this is much less the case in the 
legislation of data protection and privacy, occupational pension funds, and industrial 
emissions: all three policy fields indeed involve institutionalised structures that ensure 
the implementation and enforcement of the policy by the lower-level units through the 
implementation institutions in some way or form. It thus seems that in the institutional 
void of the Child Abuse Directive too few hooks for action are present for interest groups 
to push activity. As the concluding chapter will further elaborate, non-state actors indeed 
seem to be able to respond creatively and reflexively on their institutional setting, provided 
that there are institutions in that setting to respond to. 

This Child Abuse case shows how interest groups do not build the institutional setting 
themselves from the ground, or push for the EU to set up such a set of institutional 
arrangements in a way seen in the GDPR case. Here too, the lack of push for implementation 
and enforcement is likely to play a crucial role in this outcome. As there has been hardly 
anything happening around this Directive since its adoption, there are no incentives for 
interest groups to spend time, human and financial resources on developing their own 
initiatives to stay involved. The contrast with the GDPR case is that respect is obvious 
too: a defining feature of the GDPR process is how much is going on around it. The ICT 
Coalition forms the exception in this case, as an institution that does indeed from the 
ground up provides a platform for information exchange that might be applied to the Child 
Abuse Directive and push legislators or national implementing actors to take action. The 
Coalition, however, is much broader than this case and the urge to establish it may have 
a different root than the enforcement of this specific Directive. The combination of no 
institutional hooks for involvement, through which interest group stakeholders could 
possibly push the implementation themselves, and with the Commission seemingly being 
unmotivated to pursue this Directive, has arguably made the legislation a dead letter.

In that latter respect it is remarkable that while most of the actors involved clearly 
underscore the depressing situation of this policy process (confirmed in the 2016 Report), 
none of the actors have taken action by means of internal or external, inside or outside 
lobbying campaigns. In that regard, this case too shows the possible consequences of 
uneven resources for the actors involved. The ability of the ICT Coalition to organise 
itself, devote time, human and financial resources to its work, can be easily explained 
not only by its financial interest in not having their hands tied too much, but also by its 
financial resources to spend. Indeed, the digital rights groups EDRi mentioned that within 
their very limited budget all they can do on the dossier is follow the agenda of the ICT 
Coalition, and be responsive to it when they think something is missing or discussions 
are going the wrong way. EDRi does not have the resources to participate in the Coalition 
itself, let alone organise a bottom-up coalition for this legislation itself. The big question 
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mark remains as to the activity of the child protection NGOs on this dossier. It seems that 
their engagement in the meetings that are indeed held, and possibly the informal contacts 
they have with policy-makers in the Commission may provide the minimum for them to 
be satisfied, at least to an extent that decreases the urge to push harder for the Directive’s 
implementation. It is however somewhat puzzling that also eNACSO acknowledges this 
dossier may turn into an empty ‘political gesture’, without taking concrete action to not 
have it turn into a mere gesture, while child protection is at the heart of their ‘business’ 
(as opposed to the ICT Coalition and a group like EDRi). 

Policing actions and hotlines to combat child sexual abuse

It must be noted that despite the lack of priority from the Commission, and despite the 
limited (possibilities for) engagement of interest groups, the combat against child sexual 
abuse does take place in some other forms within EU context. Combating child sexual 
abuse to a large extent revolves around law enforcement (i.e. police) and judicial action. 
The daily action to detect child sexual abuse material and to track down the perpetrator 
is the work done by national police and hotlines nationally, and Europol at the European 
level. Europol’s European Cybercrime Centre (EC3) has child sexual abuse as one of its 
three focal areas, within which the so-called Twins project, the analysis project which 
‘supports the prevention and combating of all forms of criminality associated with the 
sexual exploitation and abuse of children’ (europol.europa.eu), is specifically focused on 
this topic. However, the nature of this type of action does not allow for much interest 
group involvement, as Europol is by law not allowed to receive information from private 
parties directly (interview Jan Ellermann, Europol). This information flow instead has 
to run through the national police, and possibly through the national hotline that deals 
with such matters. In turn, as Andrea Parola explains, such communication in the form 
of providing data about possible perpetrators and victims to law enforcement is a thorny 
issue that companies approach with great caution, for the wrong publicity on such data 
use may be detrimental with far-reaching impacts on the company – something he calls 
the ‘Snowden paranoia’ (interview ICT Coalition). 

The way in which two-way communication between Europol and NGOs does 
take place is in the context of the Europol Data Protection Experts Network (EDEN) 
programme. This network brings together all the various stakeholders including and 
beyond law enforcement bodies, such as academics and NGOs. Although the overarching 
topic of this network is data protection in police work, it also touches upon child sexual 
abuse. Expertise and insights are much needed also in the work of Europol on child 
protection, and takes place in meetings or conferences organised in the context of the 
EDEN programme.
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We also need a dialogue with [NGOs and other stakeholders], because while we 
understand for instance that privacy advocates are very much into encryption and of 
course against mass surveillance, on the other hand we also need to convey that for 
us a law enforcement trying to fight child sexual abuse material, encryption is a real 
challenge, a real issue. (Interview Jan Ellermann, Europol)

Even though this is an important institution which performs the information exchange 
that seems necessary in combating child sexual abuse, the limitations for the study of 
actual interest representation in this Directive are twofold. First, the executive work done 
by Europol, and therefore also the EDEN network and Twins analysis programme, does 
not relate directly to the Directive. It is, in other words, not part of implementing the 
EU legislation politically. Secondly, and relatedly, this is not the type of implementation 
institution that this thesis focuses on as a venue for continued interest representation in 
strategically uncertain policy processes, for it is not here that policy is made and adjusted. 
It would not be up to the interest groups to actually lobby law enforcement bodies like 
Europol through EDEN, since it is not the law enforcement organisation itself that makes 
policy under which they operate. This means that although the EC3 and the Twins project 
have an online setting in which they ask for input from civil society stakeholders, and 
whereas they organise conferences with the purpose of information exchange, this is a 
different ballgame than lobbying over implementation and revision of open-ended policy.

Also hotlines, including the European network of hotlines INHOPE, are actively 
working on the combat against child sexual abuse on a daily basis. Their role is to process 
notices of child sexual abuse material and in cooperation with the police make an effort 
in taking down the material, or block access where removing the images is not possible. 
It is then up to the law enforcement bodies to use this information for tracking down and 
prosecuting the perpetrator. The dynamics between hotline and police, and consequently 
the mandates and modus operandi of the hotline, differ strongly throughout Member 
States’ different jurisdictions. In some countries, such as Italy, the police takes on the 
work of the hotline (that is to say, there is no hotline in Italy) while in other countries, such 
as the Netherlands, the hotline partially takes over the role of the police in the notice and 
takedown. The work of the European network INHOPE is to bring together the national 
hotlines and discuss issues that they may encounter in their work. It is remarkable however, 
that no involvement of stakeholders outside the members of the INHOPE network (i.e. 
national hotlines) takes place here – as it would be exactly in this polyarchy and hence 
different national strategies and consequent obstacles, that such on-going discussion and 
experience exchange would seem necessary.

In the bigger picture of the Directive, it can furthermore be considered a serious 
deficiency that INHOPE does not play an active advocacy role towards European policy 
makers. This is all the more remarkable as INHOPE is fully subsidised by the Commission 
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with the particular purpose of coordinating the national hotlines, which would logically 
also feed back into the Commission’s analysis of the implementation. INHOPE’s former 
Chair Arda Gerkens acknowledges this in an interview, stating that they would like to play 
that role in the future, but that to a large extent it seems at odds with the nature of their 
resources. She explains that rather than seeing themselves as active lobbyists proactively 
looking for what policy outcome they would like to see, INHOPE maintains more of a 
reactive role, responding to queries that the Commission may ask them to clarify. The high 
financial dependence on the Commission’s subsidies contributes to a dynamic in which 
INHOPE feels somewhat inhibited from acting too critically and upfront. But especially 
because INHOPE receives subsidies from the Commission to coordinate the work of 
national hotlines on the European level, the former Chair believes it would be beneficial 
for their expertise to be injected into the process, thereby informing policy-makers who 
seem to generally lack specific knowledge on the matter. Although already involved in 
the policy-making process to a certain extent, Gerkens would like to enhance INHOPE’s 
role as a partner with whom the Commission coordinates and closely cooperates – so as 
to develop policy together.

With the open-endedness especially in the measures of blocking, notice and takedown, 
and using child sexual abuse material for tracing victim and perpetrator, it would seem that 
the European network is the logical place for extensive and multi-stakeholder information 
exchange, the results of which should be fed back into the policy cycle for further review 
and revision. It is true that INHOPE fulfils its role in coordinating its members. However, 
as for the broader use of their expertise and empirical information gathering and exchange, 
and its value for policy-making, this missing link in the communication between those 
working on the ground and on a daily basis with processing flagged material and acting 
upon child sexual abuse material, should be considered a serious flaw – one that seems 
realistic and feasible to overcome with modest reorganisation effort.36 

Conclusions: no implementation, no engagement  

This case study on the EU Directive on Combating Child Sexual Abuse has shown how 
open-ended and flexible policy, which is argued to be valuable in coping with strategic 
uncertainty and polyarchy or diversity, can fall short in reaching its potential in the absence 
of institutions and clear procedures for concretising the policy in the implementation. The 
involvement of non-state actors in the implementation of policy is scattered and although 
there are a number of institutions that deal with the topic of child sexual abuse, they all 

36 The question is: who makes the first move here? Is it something INHOPE should do, or is it something 
the Commission should push for? Or is it either way possible?
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seem to be working on their own ‘island’, involving only a share of the stakeholders in 
their work. This means that there is no full circle of information exchange between all 
the relevant civil society stakeholders, policy-makers and police. The different pieces 
of information are not systematically put together, which in turn obstructs effective 
and efficient iteration in coping with a multifaceted problem like child abuse in and 
outside the online sphere. The lack of urgency that is put behind the topic from the 
EU should be considered to be an exacerbating condition. This concluding section will 
reflect briefly on the lobbying effort in the legislative phase and relevant institutions at 
work in the implementation phase, followed by a consideration of the configuration of 
institutionalisation and urgency and the importance of these additional scope conditions 
in using open-ended policy measures and broad policy goals. The case study shows that 
despite the potential for an experimentalist policy process due to the scope conditions 
and with an eye on the intentions expressed in the legislation, the institutional basis was 
too small for interest groups to engage. Neither in the legislative phase, in which the 
focus was on the concrete measure of blocking and filtering, nor in the implementation 
phase, which was characterised by general inactivity, did interest groups contribute to the 
emergence of an experimentalist policy process to overcome challenges in the polyarchic 
and strategically uncertain problems in combating child sexual abuse online.

As for lobbying in the legislative phase, it is noticeable that compared to the other 
cases, here the lobbying focus was mainly about concrete policy output rather than policy 
procedures. The Industrial Emissions Directive is the most prominent example of lobbying 
for procedures, although also in the IORP II Directive most lobbying effort was directed 
at how policy would be shaped in the post-legislative phase (which in that case meant 
blocking the intended post-legislative policy-making). In this case little lobbying focus on 
the institutions that should be dealing with the issue appeared, while the implementation 
was obstructed by a poverty of such institutions. It seems then that Joe McNamee’s 
comment about the Commission not having an idea of what the implementation should 
look like holds some truth in the sense that it did not provide any guidance or structure 
in experimenting with different ways of implementing at the Member State national 
levels. This, moreover, was exactly what the European Data Protection Supervisor warned 
against, even though it was not officially asked for feedback (because the Commission had 
not expected the proposed measures to touch upon data protection and privacy issues). 

The expectation that the still rudimentary institutions that were supposed to guide 
the implementation of the broad policy goals could in practice serve the function as 
platform for information exchange (indeed referring to their de facto and not de jure 
function, as eNACSO’s John Carr suggested in 2013) has thus turned out to be futile. 
The costs of accessing the barely visible institutions are high, while the gains are low 
since the institutions do not have any concrete mandate in the implementation. This is 
in stark contrast with for example the Technical Working Groups in the IED case, where 
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the highly visible implementation institution is explicitly open to stakeholders (i.e. costs 
of access are low) and whose output is directly effective and thus relevant for the interest 
groups (i.e. gains are high). Recall how involvement in the TWGs was not only seen as 
a voluntary ‘extra’ channel for involvement, but indeed became a necessity for interest 
groups as the BATs were the concrete policy outcome to deal with. In sum, as nothing 
invites nor forces interest groups’ participation in the implementation of the Child Abuse 
Directive, the role of interest groups in the emergence of a recursive policy process is 
nil – in spite of such intentions expressed in the Directive!37

Although further elaborated in the comparative chapter (Chapter 8), it is helpful to 
highlight some fundamental comparisons with the findings in the GDPR case, in order to 
understand the outcome of interest groups not developing any bottom-up initiatives in the 
Child Abuse case. Arguably, even though in the GDPR case, the European Data Protection 
Board may not be particularly open to interest-group engagement, there is so much going 
on with the implementation of the Regulation that interest groups are motivated to develop 
their own bottom-up channels for engagement.  Indeed, where it has become clear to 
interest groups in the IED case that their engagement in the implementation through the 
TWGs is more than a voluntary extra opportunity for influencing policy outcomes, so too 
do interest-group actors in the GDPR consider continued engagement highly necessary 
to be able to steer policy outcomes in the fast-changing data protection context. In other 
words, as the implementation of the GDPR is very intensive, inactivity is unattractive 
to the interest-group stakeholders. In the absence of top-down institutions that allow for 
their engagement, the interest groups in the GDPR process feel the strong urge to develop 
institutions on their own initiative. By contrast, as this Child Abuse Directive is practically 
a dead letter, there is no incentive for interest groups to develop their own engagement 
mechanisms, even if some do pursue their own objectives related to those of the Directive 
(such as the ICT Coalition). 

The result of poor implementation institutions and little guidance for concretising 
open-ended policy has been presented unequivocally in the report on implementation 
conducted by the Commission and the subsequent report of the European Parliament’s 
LIBE Committee. Even though the Commission did not conclude normatively on the 
findings they presented, their study shows a scattered implementation picture with some 
Member States even showing no activity at all. The potential for learning from each other’s 
experience, determining best practices and revising implementation as well as policy 
means that comes with allowing for variation in implementations is not being pursued 
by the Commission in this case. Furthermore, the observed scattered implementation 

37 Pointing out the intentions in the Directive is relevant in the sense that if the Directive does not suggest 
any such recursive and cooperative practices, it would be far-fetched and irrelevant to investigate whether 
such processes are indeed achieved in practice.
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throughout the EU does not lead the Commission to take action in the form of enhanced 
peer review, enforcement mechanism, or sanctioning inactivity, which – especially given 
the subject matter – can be considered a severe negligence. 

The most promising institution in the sense of bringing together different actors 
which bear different pieces of expert knowledge with the goal to discuss and compare 
efforts in protecting children, is the industry-led ICT Coalition for Children Online38. 
Their modus operandi follows to a large extent the logic of iteration on the basis of 
information exchange and best practice finding, that is theorised to be effective in dealing 
with strategic uncertainty and polyarchy. Valuable though this institution may be in 
continuous updating the activities of the actors involved, a number of limitations have 
been laid out as to its value in the context of the EU Directive. First, the Directive as such 
is only a (very) small share of their work; as a matter of fact they do not work actively 
on this particular Directive. A second important limitation in depending on a private 
sector institution like the ICT Coalition lies in the representation of different relevant 
interests. Although, as has been stressed, the ICT Coalition makes an effort to welcome 
all relevant actors – including data protection NGOs – not all these actors are actually 
participating. This is a matter of resourcing as EDRi’s Joe McNamee suggested: even 
though they would like to be involved because they think what the ICT Coalition does 
is sensible, they simply do not have the capacity to send people over twice a year. One 
main limitation of this laissez-faire approach in which private parties and not EU public 
institutions bring together different relevant actors, is the lack of possible subsidies for 
the under-resourced in order to play their part in the process (compare this to the situation 
of the EEB in the Technical Working Groups of the IED). The result is that the process 
misses out on valuable input from in this case data protection and privacy NGOs, which 
the former Head of Unit on Crimes against Children Jakub Boratyński suggests to be a 
serious gap in the policy process (Truijens 2013). 

Another important finding, which reciprocally relates to the poorly institutionalised 
legislation is the low priority that is given to implementing the legislation. The low priority 
has been elaborately discussed in the chapter, and it has been suggested that especially 
since there are no institutional mechanisms enforcing the implementation, the priority 
of the Directive is highly influenced by, or indeed vulnerable to, external factors such as 
the salience of the issue. In the absence of any big revelation on child sexual abuse in the 
media, the weight behind implementing the legislation and enforcing the measures has 
been less than modest over the past years. It has been suggested by the interviewees that 

38 A disclaimer about Twins is on order here: they too have possibly effective ways that resemble this modus 
operandi, but in their case by definition it does not allow for interest group involvement in the form that 
this thesis focuses on. That is not to say Europol is ineffective, let alone that nothing happens at all, but 
as to policy-making and EU governance, falls outside of the scope of this thesis.
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with the poor institutional backup and the superficial policy measures, the Directive runs 
the risk of being merely a political gesture. Indeed, the analysis shows that in the absence 
of such urgency, and with the Commission not prioritising or pushing the legislation, 
very little happens at EU policy level in combating child sexual abuse. In order for 
the combat against child sexual abuse to not be dependent on such media events or 
politicisation in other ways, the urgency should result from institutions that guide and 
push the implementation of the open-ended measures in a structured way. The presence 
of a functioning and active institution in the implementation of the Directive will by 
default urge activity on the topic, especially when outcome of that institution does matter 
(compare, once again, this to the binding ELVs and BATs in the Industrial Emissions 
Directive). Leaving the implementation of legislation on such an important topic to the 
political, public, or media wind, is puzzling – if not irresponsible.

The comparison with the Industrial Emissions Directive is insightful in that last regard. 
As to the salience of the policy problem, the two cases are comparable to the extent that 
both child sexual abuse and environmental issues are continuous problems, which may 
see crises or scandals boosting the salience and politicisation at a certain point in time 
(e.g. the Volkswagen diesel emissions scandal, a movie like ‘An Inconvenient Truth’). In 
the IED case, however, one can see how through the institutionalisation of the Technical 
Working Groups, the urgency behind the policy is not dependent on those moments of 
salience.39 The teeth of the BAT-reference documents, and the obligatory revision every 
eight years keeps the urgency of improving policy and policy outcome consistently high 
(enough). Activity on topics that do indeed become salient from time to time, can in other 
words be enforced through institutions that by their existence and functioning demand 
continuous efforts to be made. In order for issue salience not to be a necessary condition 
for activity, institutionalisation on how to pursue broad policy goals through open-ended 
and revisable measures is sufficient. 

A final note concerns the underlying pragmatist approach of actors and institutions. 
As this situation of poor institutionalisation seems to be the cause rather than the effect 
of interest groups’ low activity in the implementation of the legislation, this case study 
suggests that when it comes to actors’ shaping institutions in which they operate the 
presence of the institutions in the first place is a necessity. Put differently, without 
institutions that instigate activity from the actors, the actors do not seem to shape the 
institutional setting. It is thus the combination of a lack of top-down institutions for 
interest-group engagement and the general lack of push for implementation that causes 
a Catch 22. Interest groups may have indeed been very well able to organise themselves 
even in the absence of a clear and central implementation institution, as we have seen 

39 Note that the issue salience in the other two cases is much higher: IORPs have been part of the expansive 
economic and financial crisis paradigm, while the data protection case is practically defined by its salience.
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in the GDPR case, but what they cannot enforce is the implementation of the policy in 
general. In the absence of any push towards policy implementation, the role that interest 
groups play in the emergence of recursive and cooperative processes – even despite the 
intentions expressed in the Directive – is minimal. In order to break this downward 
spiral, it has been suggested that the Commission should make the ‘first move’ and at the 
very least propose an central institution that is concerned with the implementation and 
execution of the policy. This chapter’s analysis of the EU’s Directive on Combating Child 
Sexual Abuse yields the suggestion that in starting to utilise an institution as a platform 
for information exchange, INHOPE has great potential – one with ostensibly fewer caveats 
than the industry-led ICT Coalition for Children Online.
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7

Mobilisation by mistrust in EU pension funds 
regulation

Introduction 

This chapter discusses the lobbying process in the revision of the 2003 Institutions for 
Occupational Retirement Provision (IORP) Directive, as a policy process first and foremost 
characterised by polyarchy and uncertainty without clear interdependence. In response to 
the crisis that hit the European Union hard in the years after 2007, the Union pursued a 
number of policy overhauls in the financial sector following the recommendations made 
by the de Larosière expert group in its 2009 report (www.ec.europa.eu).  In a trilogy of 
reforms, the first overhaul concerned new investment rules, governance and supervision 
of the banking sector. Next up was the revision of the regulation of the insurance sector, 
which took place through the recasting of the Solvency Directive, leading to Solvency 
II in 2009. The last sector whose regulation needed revision by way of measures to 
avoid excesses leading up to the bubble and hence financial crisis was the occupational 
pension funds sector. Following the de Larosière report, in which a High-Level Group 
on Supervision formed by eight independent specialists proposed a strengthening of 
European supervisory arrangements (Nagy et al. 2010: 7), three European Supervisory 
Authorities were founded, with European Insurance and Occupational Pensions Authority 
(EIOPA) becoming the authority for insurance and pensions. It is in this context that 
the Directive for Institutions for Occupation Retirement Provisions (IORP) was revised, 
officially starting in 2011 with a call for advice by the Commission to EIOPA. As will be 
discussed in detail throughout this chapter, the very contextualisation of this Directive 
as a measure against financial crises met fierce opposition among by the vast majority of 
interest groups involved. 

Whereas the original IORP Directive had as its main objective to stimulate and guide 
cross-border activity of pension funds, as part of the EU’s pursuit of free movement of 
establishment and services and the free movement of labour (Van Meerten 2009: 264), the 
recasting aimed to steer the regulation more towards a financial supervisory framework. 
Seeking to learn from elements that allowed the financial crisis to become as big and 
disruptive as it was, the Commission, and as its advisor EIOPA, proposed measures to 
ensure prudent financial behaviour of pension funds. Capital requirements, which have 
been applied to insurance institutions, were suggested for IORPs too so as to make sure 
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they would maintain sufficient buffers if their assets or investment revenues dropped. 
Periodic and detailed reporting on financial activity was required from the pension funds, 
in order for EIOPA as the European supervisory institution to keep track of the financial 
activity and, ultimately, solvency of the pension funds. IORPs’ stability was not only 
in the interest of the beneficiaries, whose pension money is in fact on the line in the 
(possibly risky) investments that pension funds make, but is also of pivotal importance 
for the stability of EU economy at large, as these pension funds account for capital that 
may exceed the GDP of some of the smaller Member States. 

One of this chapter’s main insights concerns the importance of complex 
interdependence as a scope condition for recursive policy processes. Lacking a sense of 
mutual dependence between pension funds across the EU made virtually all stakeholders 
oppose the Commission’s ambitions to enhance and harmonise regulation altogether. 
In the absence of a common problem there was no need for a common solution, so ran 
the argument. A second lesson to take away from this IORP case is how experience 
with recursive arrangements can also negatively influence interest groups’ preferences 
towards the further development of those arrangements – even if that experience stems 
from another policy process. Observing how EIOPA as an implementation institution 
operated in the parallel Solvency II Directive for insurers made stakeholders aware of 
the possible impact this institution could have on pension funds. As a consequence of 
both these considerations, the legislative process of the IORP II Directive consisted of 
watering down the proposed concrete rules and limiting the competences of EIOPA as 
much as possible. With as a goal to keep tabs on EIOPA, making sure its powers do not 
grow excessively ‘through the backdoor’ in implementation, one important stakeholder 
strategy is involvement in EIOPA’s own stakeholder group. The almost universal aversion 
against EIOPA, moreover, mobilised a remarkable variety of stakeholders to join forces. 
The chapter will show, thirdly, how agreement on what not to do can be a powerful factor 
in cross-interest cooperation and coalition-forming. 

The chapter discusses interest groups’ role in the development of recursive governance 
arrangements in IORP II in the following order. After discussing the range of active 
stakeholders, the next section presents the positions and more importantly the arguments 
used in the lobbying process on the IORP II Directive. That section will show how 
this process was characterised not predominantly by a question of how to regulate the 
financial activities of IORPs, but rather by a more fundamental question of what the 
object of policy should be. Offering insights not only from a lobbying perspective, but 
also from a governance perspective more broadly, this case study provides a crucial 
example of arguing for and within particular ‘policy paradigms’. Related to the positions 
and arguments, the preferences regarding EIOPA and possible stakeholders’ engagement 
with this Authority will be discussed in the section on channels for involvement. The 
final section concludes and discusses the findings in the light of the configuration of 
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scope conditions that characterise this case – most notable high polyarchy and limited 
interdependence. One of the two important points of this chapter is stakeholders’ 
perceptions of the policy-making conditions, and of interdependence in particular in 
this case. Even though from a theoretical point of view one can argue the subject of IORP 
regulation to be characterised by (strong) interdependence – as some of the actors involved 
in this case have indeed done – the majority of the lobbying interest groups simply 
rejected this view. If the stakeholders do not recognise or accept such interdependence, 
then they will be unwilling to pursue joint solutions. The second central point is that 
interest groups argued the proposed measures were too uniform to fit the diverse nature 
of pension systems across the EU. Insofar as diversity contributes to strategic uncertainty, 
this finding too points to the strong relation between actors’ understanding (or perception) 
of the policy-making conditions and their preferred policy solutions.

Players in the game

A first group of stakeholders that are affected by the revision of the Directive are the three 
categories of representatives that together make up the typical triangle of an occupational 
pension scheme. This concerns a dynamic between the employer and the employees (the 
social partners), who agree on a particular pension promise, and the pension fund that 
has an agreement with the employer to provide this eventual pension to the employee 
when she retires. The pension funds industry is represented at the European level by 
PensionsEurope, the umbrella organisation for national associations of pension funds. 
PensionsEurope has been playing a very central and prominent role, both in terms of 
its relationship to official European institutions like the Commission and EIOPA, but 
also as initiator of the central lobbying coalition Group of Nine (discussed below). In 
part because of the strong national footprint, national pension funds associations have 
also been very active in this lobbying process, especially by contacting their national 
ministries who could subsequently bring the issue to the table in the Council of Ministers. 
Pension funds from Germany, the Netherlands, UK, France, Ireland, and Italy, have been 
especially active in the debate on IORP II, which can be seen as a direct consequence 
of their size (referring to capital) and extent to which a supervisory system has been 
developed nationally. Among the most active national occupational pensions associations 
are the Dutch Pensioenfederatie and pension fund Pensioenfonds voor de Gezondheid, 
Geestelijke en Maatschappelijke belangen (PGGM), the British Pensions and Lifetime 
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Savings Association (PLSA) and the German Arbeitsgemeinschaft für betriebliche 
Altersversorgung (AbA)40 – all of which are also members of PensionsEurope.

Representing the employees’ side of the triangle, trade unions were closely involved in 
the dossier. The European Trade Union Confederation (ETUC) has been among the most 
active actors, and has been prominent in both EU institutions and the establishment of the 
Group of Nine coalition. Employers’ organisations from different specific sectors have 
been actively involved in the process, with as the European umbrella BUSINESSEUROPE. 

In stark contrast with the stakeholder constellation in the European Data Protection 
Regulation, the lobbying process on the IORP II Directive was characterised by extensive 
agreement among stakeholders – at least on the main principles. Bonding over their strong 
opposition against the main issues in the proposal (which, as the next section will discuss 
in detail, are capital requirements and the role of EIOPA as an implementation institution), 
and a common fear that the Directive would weaken the position of the social partners in 
pension funds regulation, a broad coalition stretching from trade unions and employers’ 
organisations to the pension funds industry was formed during the early stages of this 
reform process. Rebekah Smith of BUSINESSEUROPE explains:

On this dossier we worked very closely with a group of eight other organisations, to 
put forward joint messages. We do that on other dossiers, but in this case we have done 
so very consistently and I think that’s where we’ve been very effective. Because in 
particular we had the trade unions on board – so ETUC – so you have the two sides 
of the social partners there. And then also PensionsEurope representing the pension 
fund industry and then also some financial market players, like asset managers, who 
of course have an interest in the discussion because it’s about pension funds investing 
in the economy. We do do that on other dossiers, but not as much as we did on this 
dossier – so that was a different style of lobbying. An explicit coalition. We refer to it 
as the Group of Nine. (interview BUSINESSEUROPE, 05-10-2016)

This Group of Nine (G9) published a large number of press releases and joint letters to the 
Commission, EIOPA, and especially the European Parliament. Despite the nuances in the 
positions or different priorities of each individual member, the G9 agreed on a number 
of overarching common denominators, which made it possible to make widely supported 
statements on a number of main issues in the Directive. Indeed, having trade unions, 
employers, the pension industry, and the investment industry (including asset managers) 

40 Other big pension countries who engaged actively are France (AFG as national occupational pension 
association), Italy (AIPE), and Ireland (IAPF) (cf. interview PGGM; interview Pensioenfederatie).
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united in one coalition41 meant that almost the entire spectrum of directly affected actors 
in the process is covered. This has arguably given them a very strong lobbying position in 
this process. ‘The reason to do this was that we up-scaled the lobbying issue from pension 
fund level and technical details to the real issue that was unifying all of these actors, 
regarding the investment environment’ (interview Matti Leppälä, PensionsEurope and 
initiator of the G9). Since this uniformity in arguments and issues at the table demarcates 
one of the theoretically and socially insightful aspects of this case study, it will be referred 
to extensively throughout the chapter. 

Insurers were involved in the process because also they provide occupational 
pensions through life insurance schemes. Falling under a different category of pensions 
providers, the insurance industry had just undergone their own overhaul, namely in the 
Solvency II Directive. That framework for the insurance sector encompasses quantifiable 
financial requirements including capital requirements, risk management and operational 
management of insurance companies (www.dnb.nl). As a standardised approach, the one-
size-fits-all capital requirements are applicable to all insurers. But by way of discretion, 
and ‘as an incentive for companies to improve their risk management practices’ insurers 
can on their own initiative develop alternative models should that better fit their specific 
risk profile (Doff 2008: 195). National supervisory authorities intervene in case of breaches 
of the capital requirements, which should trigger a meeting of all supervisory authorities in 
EIOPA (Commission 2009: 138). EIOPA also provides guidelines which further elaborate 
on the implementation of the Solvency II supervisory standards for insurance companies. 
National supervisory authorities have to incorporate these guidelines in their regulatory 
frameworks, through a comply-or-explain procedure (Ibid.).

With an eye on maintaining a level playing field in offering pension schemes, insurers, 
who thus had been put under strict(er) capital requirements, may indeed feel disadvantaged 
vis-à-vis IORPs as long as the latter are not subjected to stricter investment rules. This 
is however not to say that insurers were unequivocally in favour of applying the same 
capital requirements to the pension funds sector too, as the experience with them in their 
own sector was perceived as burdensome. Although interested in a level playing field, 
this was more sought in the form of relaxing the capital requirements on the insurance 
sector than copy-pasting them to the IORP sector. 

It might be expected that consumer organisations would also be concerned with 
policy on pensions and pension funds. However, since the legislation focused specifically 
on second pillar pensions, consumer organisations had little to do with the subject. 

41 The G9 consists of PensionsEurope, ETUC, BUSINESSEUROPE, social protection institution AEIP, asset 
managers EFAMA, investment association Invest Europe, and public sector employers’ organisations 
CEEP, EAPSPI for public sector pensions institutions, and SME association UEAPME (http://www.
pensionseurope.eu/group-nine).
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Second pillar pensions are embedded in social and labour law, and are – unlike third 
pillar pensions – not a contract between beneficiary and provider. In the second pillar, 
beneficiaries generally cannot choose their pension fund, nor can they be represented by 
consumer organisations regarding misinformation or excessive costs of the policy. This 
therefore simply falls outside the scope of the work of consumer organisations (interview 
Fieke van der Lecq, 28-03-2017). As will become relevant later in this chapter, this means 
that while actors in the pension funds industry formed a strong coalition, there were 
practically no non-state actors actively voicing an opinion in the opposite direction. 

Even though secondary pensions and their regulation are important to nearly 75 
million Europeans, representing twenty per cent of the EU’s working-age population 
(European Parliament 2016: 2), the spectrum of stakeholders in the recasting of the 
IORP Directive was compact, especially compared to the scattered picture of interest 
group positions in the GDPR process. Interviews for this case study were conducted 
with the most prominent and active European non-state actors in the process, including 
PensionsEurope, ETUC, Insurance Europe, and BUSINESSEUROPE. Since some 
individuals play a role in various institutions or coalitions, much information on the Group 
of Nine and the OPSG was obtained through those same interviews.42 Given the strong 
national footprint, pension funds associations from the most active Member States were 
interviewed too: AbA in Germany, PLSA in the UK, Pensioenfederatie and PGGM in 
The Netherlands. On the public side, interviews were conducted with the DG responsible 
for the recast (i.e. DG FISMA) as well as with EIOPA. An interview with Matti Leppälä, 
director of PensionsEurope, was conducted revolving around his role as chair of EIOPA’s 
Occupational Pensions Stakeholder Group (OPSG). Thirteen interviews were conducted 
for this case study.

Bones of contention and the battle over policy paradigms

IORP I in a nutshell and the questionable added value of a recast
As ‘a first step towards an internal European pension market, the IORP I Directive had as 
its core intention to stimulate cross-border activity of pension funds. The IORP I Directive 
distinguished itself explicitly from other regulations in the financial services, such as 
life insurance and banking, by not regulating the assets of pensions funds at a European 
level. Indeed, whereas for instance the Solvency Directive for insurance entails inter 

42 In the case of PensionsEurope two different interviews were conducted. One interview with Pekka Eskola 
exclusively concerned the activities and role of PensionsEurope throughout the process. Another interview, 
with Matti Leppälä revolved primarily around his position as chair of the OPSG and initiator of the G9, 
and less around his position as chair of PensionsEurope.
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alia, solvency margins, along with technical and supervision provisions, these provisions 
should ‘under no circumstances be applied to IORPS that guarantee the final pension’ 
(Van Meerten 2009: 262; emphasis in original). 

The Committee of European Insurance and Occupational Pensions Supervisors 
(CEIOPS) – EIOPA’s predecessor – was established under IORP I to oversee the practical 
establishment of a framework for cross-border activity (CEIOPS 2009: 6). Composed of 
national insurance and occupational pensions supervisory authorities (Van Meerten 2009: 
271), CEIOPS served as an implementing institution for the Directive’s broad framework 
goals as regards the stimulation of cross-border activity. As pension systems and hence 
pension funds supervision differ strongly across the EU, CEIOPS had as its main objective 
to facilitate smooth cooperation and communication between host and home Member State 
Competent Authorities in the supervision of cross-border pension funds. This was done 
by means of on-going information and best-practice sharing among the lower-level units, 
so as to recursively pursue and revise implementation. By no means did CEIOPS serve 
a harmonising purpose in the realm of managing investments and assets of the IORPs. 
CEIOPS moreover had the competences to not only review cases of implementation 
but also review and revise its own procedures and processes (such as happened in the 
Budapest Protocol – in which CEIOPS laid down some additional procedural provisions).

Discretion at the national level was embedded in the Directive in the sense that it did 
not prescribe in detail how cross-border schemes should operate. Due to the diversity of 
pension funds, this was not deemed feasible. As ‘the pension funds directive is principles-
based, setting down basic objectives, rules, and parameters, rather than imposing detailed 
prescriptive requirements’ (Sabel and Zeitlin 2008: 297), some apparent experimentalist 
elements can be identified in the IORP I Directive. 

The urge to recast the Directive has its roots first and foremost in the financial crisis 
– although the Commission gave several other arguments for a revision. The simple 
reason given for recasting legislation was that the 2003 Directive had undergone various 
amendments, and ‘[s]ince further amendments are to be made, that Directive should be 
recast in the interests of clarity’ (Commission 2016b: 37). The financial crisis, however, 
was the main factor that urged the Commission to revise IORP regulation. ‘Social security 
systems are coming under increasing pressure, which means that occupational retirement 
pensions are increasingly relied on to complement other retirement provisions. IORPs play 
an important role in the long-term financing of the Union’s economy and in the provision 
of secure retirement benefits’ (Ibid. 28). Emphasising the crisis as a reason to enhance 
IORP supervision, however, sparked broad antipathy among the relevant stakeholders 
which determined the lobbying process a large extent. 

As the financial crisis was not accepted among stakeholders as a valid argument for 
a recasting the Directive, it became one of the central challenges for the Commission to 
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show the benefits of European-level legislation for pension funds. It had to defend why it 
was necessary to have the EU make intervene in national pension regulation (interview 
DG FISMA, 10-11-2016). But precisely this lack of perceived added value of European 
regulation remained a major element in stakeholders’ negative attitude to the proposed 
legislation. This implies that throughout the legislative process, the Commission has 
been unsuccessful in proving the benefit of EU-level regulation in the field of IORPs. As 
PLSA’s James Walsh puts it: ‘If the Directive had never happened we would still be quite 
happy’ (Interview PLSA, 27-10-2016).

All the concrete issues that were at stake in the lobbying process have their origin 
in two main overarching arguments: irreconcilable diversity among Member States’ 
pension systems (which leads to uncertainty, but which in this case also amplifies the 
issue of polyarchy) and IORPs not being a ‘normal’ financial institution, like banks or 
insurers (which relates to uncertainty). Denying the interdependent nature of the policy 
problem, the stakeholders moreover disputed the need for Europeanised regulation, 
arguing harmonisation would be unworkable and unnecessary. This combination of 
high polyarchy and uncertainty and low (perceived) interdependence forms the basis of 
stakeholders’ argument that the Commission proposed legislation represents a mistaken 
policy paradigm. In discussing policy paradigms, this section will examine the objections 
raised against capital requirements for IORPs as the central concrete issue, followed by 
the contested policy processes and arrangements that the Commission initially proposed 
regarding the use of delegated acts and the role of EIOPA. 

Capital requirements
Blocking the adoption of capital requirements for IORPs formed the major lobbying 
target of interest groups united in the G9 coalition. The following quotes come from 
stakeholders that are part of the G9; the agreement in their positions should be understood 
in that context.

Well, in a way the most important issue was what wasn’t in it in the end. And that was 
in the end the solvency issue for pensions. We’ve been battling for years it seems, to 
resist the idea of a Solvency II style regime for pension schemes. And as you know 
the European Commission for years have been keen on the idea, EIOPA very tkeen 
on that idea, we strongly oppose it. And we are very pleased that our efforts, and this 
goes back five or six years, together with Dutch and German and Belgian and Irish 
colleagues, persuaded the Commission not to take the idea forward. (Interview James 
Walsh, PLSA)

The argumentation against capital requirements as applied to insurers under Solvency 
II Directive is threefold. The first line of argumentation refers to IORPs as sui generis 
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compared to other financial institutions, which would thus require different supervision 
and regulation than for instance insurers. Secondly, and relatedly, is the strongly diverse 
landscape of pension systems in the Member States, which makes harmonisation of such 
requirements unworkable. Thirdly, stakeholders pointed to the role that IORPs play in the 
European economy and how strict capital requirements would potentially undermine that 
contribution. In the following presentation of some of the most illustrative arguments, 
the reference to polyarchy underlying the incommensurable diversity and uncertainty 
regarding pension funds’ role in financial markets are apparent. 

Without exception, the interviewees in this case argued that IORPs as a financial 
institution are different than insurers and banks, not least because IORPs are not-for-profit 
institutions (e.g. interview PGGM) . For most of the interviewees the consequent argument 
about the Directive was that they should therefore be regulated and supervised differently. 

They say that it is the only right way to look at it as market valuation risk-based capital 
requirements, and anything else is just wrong. And that is very difficult for many of 
our members to accept, because they don’t have that framework and they would see 
that that would be very detrimental for keeping the pension promises. These are like 
different paradigms. (Matti Leppälä, PensionsEurope)

Providing further explanation to the idea of different paradigms, BUSINESSEUROPE’s 
Rebekah Smith goes beyond mere practical problems with the proposed measures, making 
it a matter of principle:

It’s also more fundamental than that, because it comes back to the principle that the 
Commission at the beginning of the whole process was talking about pension funds 
as if they were like any other financial market player. And of course we recognise 
that pension funds are financial [institutions] operating on the financial market. 
But they’re not the same as other financial market products because when it’s about 
occupational pensions, they are offered as part of an employment relationship, so you 
don’t go and offer pension in the same way to a consumer. They are not a consumer 
product. They are linked to the fact that you’re employed by a company. And so the 
solvency requirements, apart from being costly and thus having problems, it was 
more from a principle point of view that we said that […] there is no rationale with 
creating a level playing field with other consumer style products that have solvency 
requirements, because it’s not the same kind of scheme. (interview Rebekah Smith, 
BUSINESSEUROPE 05-10-2016)
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The difference with other financial institutions is moreover that IORPs by default make 
long-term investments, while the Solvency-like approach would impose short-term 
measures. 

[T]he main point is what we see from the insurance sector […] is that it would have a lot 
of negative consequences because they would really lower the interests of companies 
that would offer occupational pension funds, because pension funds are long-term 
investors. […] If the equities are going down, you have to have a buffer, so you have 
to start selling, while the long-term investors should actually start buying at that time 
there’s a big drop in the market. So this is totally contradictory to for the interests on 
the long-term interests. (Interview PensionsEurope, 28-09-2016)

With the long-term effects of short-term decisions, this respondent points out the problems 
with applying strict and inflexible measures in a strategically uncertain situation.

As the most prominent actor in the process which was not involved in the Group 
of Nine, and the one actually working with stricter capital requirements under the 
Solvency II Directive, the life insurance sector was often believed not to oppose the 
capital requirements. Their interest, presumed by most stakeholders interviewed for this 
case study, would lie in creating a level playing field between the two different types of 
occupational pension provision. But even if a level playing field may be in the interest of 
insurers, that did in fact not imply a push for applying similar capital requirements for 
IORPs. Instead, even insurers acknowledged the different natures of insurers and IORPs 
in the provision of pensions. 

I can tell you what our real position is. Because they should have taken the time 
to read well our position. We do not say that nothing should be done, we say that 
something should be done. But that is not Solvency II. We believe that solvency 
capital requirements for IORPs need to be updated, but that doesn’t mean that it has 
to be Solvency II, which is quite different. We realise that IORPs are different and 
that they have specific and unique features, such as their steering and adjustment 
mechanisms. But to pretend that in the current low interest rate environment capital 
solvency requirements from 15 years ago are still fit for purpose – well that’s a bit 
exaggerated, we think. So we think it has to be something genuinely designed for 
tIORPs, that allows them to continue investing in the long term, so it needs to fit their 
business model and not put them in a difficult position. It doesn’t even have to be 
fully harmonised. […] We did not comment publicly on the risk framework proposed 
by EIOPA. But we look at it with interest, because it could potentially trigger a much 
needed debate on the sustainability of pension promises. (Interview Insurance Europe, 
21-10-2016)
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Arguing in line with G9’s call for a completely new framework, Insurance Europe’s 
position on the capital requirements may thus be much closer to that of the pensions 
coalition than suggested throughout the interviews.

On the public actor side of the game, EIOPA’s Sandra Hack43 clearly acknowledges 
that using the capital requirements on the model of insurance regulation is a matter 
of paradigm. However, she explains EIOPA’s arguments on why capital requirements 
could work for IORPs indeed – arguing that these are in fact reconcilable paradigms, or 
‘philosophies’. 

At that time we could base our advice on what we did for Solvency II, so we had very 
sophisticated analysis there for capital requirements and we could adopt that thinking 
to be consistently applicable for pension funds. The way how capital requirements 
work, of course to have it also here, that’s a philosophy, you can have different 
approaches and we use one, which is an EIOPA view, a philosophy. Why should we 
change the philosophy, the basic philosophy? No we used the same. […] I think the 
framework, the basic idea of how to measure risk, it would be inconsistent not to 
apply the same thinking. It doesn’t mean that it has the same outcome for pension 
funds, because they have a very special legal and also social framework. […] But 
the framework how to approach it, should be the same because that would be the 
framework that EIOPA adopted, and the philosophy underlying it. (Sandra Hack, 
EIOPA)

Going back to the initial scope of the Directive, she argues that even though IORPs are 
in their nature different financial institutions than insurers, the measures taken in order 
ensure safe investment activity (i.e. the pure financial side of the pension funds) does not 
differ from other institutions: ‘Well, the investments are the same.’ 

The strong diversity among Member States’ pension systems formed the second major 
argument against harmonised capital requirements. In some cases the measure might 
have the desired effect, while it could be detrimental for other constructions of pension 
funds. Rooted in long-standing traditions beyond just the pension sector (most notably 
the national tax system) it would be nearly impossible to overcome these differences for 
the sake of regulating and supervising IORPs. 

If you look at the Danish colleagues, in the Danish case the occupational pensions 
are organised via life insurance. And in these systems they for instance accepted the 
Solvency II life insurance regulation for their system. You really have to look at how 

43 The comments by Sandra Hack on the IORP II Directive presented in this chapter reflect her personal 
view, and not necessarily that of EIOPA.
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these things are created. They have just life insurance products on their market. There 
you could of course also with the help of collective marketing create bigger group 
insurance contracts, which are getting closer to our [German] system – but there 
you see a difference. Then you have systems in Europe where occupational pensions 
are getting close towards savings products, such as Spain, partly France. […] In the 
Netherlands and Germany it’s a collective system, managed by two parties: employer 
organisations and employees or unions, it’s not-for-profit. So it’s a social institution, 
not someone creating a financial market product. With the IORP II Directive it was not 
a big surprise that the -UK, the Netherlands and Germany were -the biggest players. 
(interview Klaus Stiefermann, AbA; 18-10-2016)

With reference to the scope conditions for recursive policy-making, this means that 
polyarchy is emphasised strongly throughout the legislative lobbying process.

This diversity not only concerns the particular national pension system, but also the 
measures that were already taken at national level in the wake of the crisis. Having to 
work with the standardised funding rates would be problematic even for a country like the 
Netherlands where pension regulation and monitoring is already highly developed. Within 
the national context there is room for discretion among the different (types of) pension 
funds in their reporting and information provision to national supervisors. Stakeholders 
feared this discretion would be lost when having to comply to the European standards 
(interview Nine de Graaf, PGGM; 04-04-2017). 

Interest groups gathered in the G9 finally pointed at the consequences of imposing 
strict capital requirements on pension funds. The costs that are involved, which would 
eventually affect the beneficiaries of the pension scheme, are emphasised as a negative 
externality of capital requirements that would outweigh the expected benefit of safe 
investment behaviour of IORPs for the European economy. The argument was that since 
in the end the money of the beneficiary should be safeguarded, the measures to indeed 
protect these beneficiaries should not in themselves be too costly – making the medicine 
worse than the disease it intends to cure. From the perspective of the IORPs as a financial 
institution, AbA’s Klaus Stiefermann stated that in case the solvency requirements had 
made it to the eventual Directive ‘that would have really killed IORPs and their capability 
to really create occupational pensions.’ 

Even for Dutch pension funds, who are in practice already subject to national capital 
requirements, the argument was that the proposed measures could hamper savings of 
pension funds throughout Europe. They saw that as a more important interest than the 
potential level playing field that applying such stricter requirements throughout Europe 
may potentially yield.
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It is first and foremost in our interest that more European countries actually start saving 
for second pillar pensions. With that goal, capital requirements are counterproductive 
as they discourage investments and thus saving: it will cause countries to save less. 
We say, stimulate saving, don’t discourage it (interview PGGM; author’s translation).

Given the twofold goal of protecting beneficiaries from irresponsibly risky investments 
with their pension money and the stability on the financial market, adding arguments 
about the counterproductive effects of capital requirements on the latter makes a strong 
lobbying case. PensionsEurope’s chair and G9 initiator Matti Leppälä explains the 
‘detrimental’ effects of the proposed measures in the context of the European economy 
in the broader sense. 

These capital requirements would push everything to Euro-denominated government 
bonds. If banks, insurers and pension funds all have to be in the same framework, 
nobody can invest into the real economy. And […] we were able to convince the 
Commission with those arguments and they dropped the capital requirement parts. 
(interview 08-11-2016)

Although the arguments pointing at the differences between IORPs and for instance 
insurers are legitimate, the implications for policy hold only to a certain extent. As Fieke 
van der Lecq, Professor of pension markets at the VU University Amsterdam, argues, 
‘the “we are different” argument is always the card played by the pension funds. Their 
main interest is to be left alone as much as possible, they are anti-interference’ (interview 
28-03-2017; author’s translation). The emphasis on IORPs’ distinctiveness from other 
financial institutions, pointing out the uncertainty in financial markets and polyarchy 
throughout national systems does not convincingly lead to the conclusion that regulating 
IORPs’ investments is not to be pursued possible at all. The arguments raised by the G9, 
despite the different nature of what a pension fund is compared to insurance or banking, 
do not answer the question why Solvency II would as a principle not work for regulating 
their investments. In that regard, Hack’s comment that ‘the investments are the same’ 
hold much ground. Instead of looking for the adaptation needed to make a Solvency II-
like model fit IORPs, possibly with room for manoeuvre at the Member State level, the 
differences are strategically magnified and exaggerated to the extent that regulation is 
argued to not be possible at all, so as to avoid what they see as meddling.44 

In sum, the scope conditions of uncertainty and polyarchy are strategically used as an 
argument against legislation in general. As it appears, IORPs’ most important concern 
is expressed in the arguments on the detrimental consequences for the pension funds. 

44 Analysis of the arguments developed in discussion with Professor Van der Lecq.
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This however, does not by definition imply that capital requirements in an adapted form 
cannot be applied to IORPs as financial institutions. The success of their opposition seems 
to lie more in the clout of the G9 (which will be discussed in detail below) than in the 
convincingness of the argument. Moreover, as we will see throughout the remainder of 
the chapter, the crux in this conflict is that the Commission has fallen short in convincing 
actors of the need to regulate at the EU level (i.e. convince those involved of the scope 
condition of interdependence).

Too much Commission in the proposed delegated acts
The second major lobbying issue concerned the proposed structure of governance, and 
the role and powers of the Commission as well as EIOPA as its technical adviser in the 
implementation. The draft proposal published in 2014 proposed extensive use of delegated 
acts, which would leave the broad framework goals up for detailed implementation. The 
construction would be that on a number of issues the Commission decides on details and 
revises practices throughout the process of implementation, with EIOPA giving technical 
advice on those issues based on calculations and quantitative studies. DG FISMA’s Anna 
Kadar explains the reasoning behind this recursive construction.

[EIOPA] are bringing together supervisors in a European context. So they always 
have a good exchange of best practices, among the supervisors, and they have really 
good knowledge of the market that they are supervising, so they are very valuable 
for that. The idea was that the elaboration of this model would be later to act. And 
of course we have higher ambitions than this, we want a standardised model for the 
whole of Europe which is not going to be the case now. But to properly do the research 
and the consultation and to come up with a model it would be left up to delegated 
acts and there EIOPA has the role to also in delegated acts provide inputs […] EIOPA 
always gives what is called technical advice – so they give technical input […]. For the 
delegated acts we always ask them not to give us legal language, but give us examples, 
technical insights etcetera but do not give us legislation; we will do that. (interview 
DG FISMA, 10-11-2016)

This proposed way of detailing guidelines and framework principles in implementation 
met extensive opposition from the stakeholders. The opposition was based on the 
paradigmatic discussion that regulating IORPs should not be seen as a mere technical 
question, and that political bodies rather than technical ones should be in charge of making 
political decisions: ‘important political decisions (for example the methods to be used for 
identifying and evaluating risks) should be made by political bodies’ (PensionsEurope 
2016: 1). 
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Delegated acts means that you don’t know about the outcome, so you are giving 
the power for the European Commission to decide. I think as such as a matter of 
principle, a delegated act is a good thing, because of course the whole review and 
recast process takes many years, easily 10 years from the moment Commission starts 
thinking about a recast, so of course the world is changing so rapidly that […] you 
could not foresee everything. So in that sense it makes sense to have delegated acts. 
But as such, how they were included in the Commission proposal, they could have 
much more negative consequences. We saw them in a negative light. (interview Pekka 
Eskola, PensionsEurope, 28-09-2016)

Stakeholders feared that by leaving the details of policy open to be filled in through 
delegated acts would in practice mean that the Commission, together with EIOPA, could 
push for their policy paradigm in which IORP regulation was treated as a technical, 
calculable matter. An additional argument in this context was the decreasing role of the 
social partners when much of the actual policy would be decided on by the Commission 
in post-legislative delegated acts. 

Our main point was to make sure that whatever the Commission proposed in revising 
the Directive, firstly that it didn’t weaken the role of social partners, in the provision 
of occupational pensions, and particularly from our point of view, representing 
employers, to make sure that occupational workplace pensions remain attractive 
for employers to provide to their employees […] The fact that EIOPA is a technical 
body and then with all the delegated acts we didn’t feel it was necessarily only on 
technical issues. So we questioned the role of EIOPA, although we support EIOPA in 
providing technical expertise analysis on all the issues. (Interview Rebekah Smith, 
BUSINESSEUROPE)

How much this discussion concerns the paradigm that the different actors use becomes 
clear in the following comment by EIOPA’s Sandra Hack. She explicitly states – as she 
does regarding the capital requirements – that it is a particular choice for an approach, 
within which subsequent methods make sense. 

This is a risk-based approached that isn’t political in a sense that let’s say we want 
pension funds to invest in X, or let’s say we want them to invest in something nice, 
infrastructure, and we would try to lead them into this. No. The idea that we developed 
in Solvency II is completely neutral. Just to say well these are the risk factors, this is 
the risk profile of the specific investment. And then we build a measurement regime 
around that, around how can we measure that risk, and this is then how it’s being 
calculated. And this is the idea we then also developed for the pensions. So there is 
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some calculation in it, but there is also of course some kind of philosophy behind it. 
(Sandra Hack, EIOPA)

Stakeholders may not have opposed the argument that were it a technical matter, the 
proposed processes with a central role for EIOPA would have been appropriate. But the 
argument was that it should not be seen as a technical matter in the first place, so leaving 
it up to the body that approaches it technically was as a consequence opposed too. By 
way of comparison: you would not want to use a steel brush to clean your teeth – even 
though the steel brush company may want to convince you that this is the best way to 
maintain oral hygiene.

Taming the supranational predator: the role of EIOPA
Apart from the paradigmatic claim that IORP regulation is not a technical issue, arguments 
against EIOPA as the European supervisory body for national pension funds were also 
strongly rooted in the diversity argument discussed earlier. Considering the argument that 
national differences would be overlooked by the European authority, it may be somewhat 
puzzling to see such strong opposition against an institution that is in essence a federation 
of national supervisors. Indeed, the national supervisors that together make up EIOPA’s 
Board might be expected to defend national regulatory differences and correspondingly 
the standards and rules that they consider legitimate. These stakeholders’ arguments 
instead seem to suggest EIOPA to be perceived as a unified body and an independent 
agency rather than a federation of national supervisors. When asked whether national 
differences would not be sufficiently safeguarded by this composition of EIOPA as a 
federation of national supervisors, Sibylle Reichert (Pensioenfederatie) explained that the 
need to find common ground at the European level, and the need to make decisions on 
the basis of majority vote in EIOPA, would by definition compromise national interests. 
In other words, she argues, whereas the differences are well accommodated when 
supervision takes place at the national level, a shift to the European level waters down 
the national interest at the moment that they are forced to find some common ground 
with other national supervisors. The potential problem for IORP systems (as opposed to 
insurance-based pension systems) is even bigger since there are only six (and after the 
UK’s exit from the EU only five) Member States – and thus EIOPA members – with a 
‘real’ IORP system. This means that the interests of such IORP systems are by definition 
the minority in the context of EIOPA. In Reichert’s words, interest groups wanted to avoid 
having Member States with completely different pension fund systems (especially those 
who have a for-profit-based pension system) and where different rules and standards are 
used for pension fund regulation, decide on rules and standards for Dutch national pension 
funds (interview 23-08-2018). 
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Moreover, as suggested in the section above, opposition against delegated acts also 
rested on what this could mean in practice for the power of EIOPA. The opposition against 
seeing IORP regulation as a technical matter, which EIOPA championed, combined with 
seeing EIOPA as seeking to expand its powers is crucial here. In its early call for advice, 
the Commission explicitly asked EIOPA to conduct a so-called Quantitative Impact Study 
(QIS), in order to obtain rationally motivated, calculated input on the proposed capital 
requirements for IORPs. EIOPA then developed, on its own initiative, a Holistic Balance 
Sheet (HBS) as a tool for determining what the solvency requirements for IORPs should 
look like. Meeting fierce opposition from the Group of Nine (G9) already before the 
proposal arrived at the table, Commissioner Barnier decided in May 2013 to go ahead 
with the review of the Directive without the capital requirements and Holistic Balance 
sheet, focussing only on governance, transparency and cross-border activities. Meanwhile, 
he allowed EIOPA to keep working on the HBS as a potential tool to be adopted later 
on in IORP regulation. The importance of there not being an official request from the 
Commissioner to EIOPA to keep working on HBS and the shift from capital requirements 
to the Directive as a ‘transparency exercise’ lies in the mistrust this created among the 
active interest groups – as this section will demonstrate. The majority of stakeholders 
started complaining that EIOPA was going ahead with its work on the HBS on its own 
initiative, rather than responding to the demand of the European Commission. It thus 
seems that this is where the gradually growing suspicion towards EIOPA’s (alleged) hunger 
for power and pursuit of its own agenda in the governing IORPs was born. 

Increasing EIOPA’s powers in the implementation of the Directive was seen by 
stakeholders as a backdoor way for the Commission and EIOPA to impose the technical 
approach. This suspicion was fed by non-state stakeholders seeing EIOPA taking an active 
role in the legislative process, pushing for its own enhanced role in implementation. (It 
is important to note that stakeholders interviewed for this case regarded extensive use 
of delegated acts as de facto power for EIOPA, even though it de jure gives power to the 
Commission.) As one respondent, representing the pension funds industry, comments:

It becomes problematic, in my opinion, at the moment that what should be a neutral 
supervisor starts operating politically. With EIOPA you could see that they put a lot of 
effort into convincing the Parliament about their point of view, pushing for particular 
things. In that sense, they also act like lobbyists. […] And, you know, EIOPA is 
persistent, they are really convinced. Even though they have given it a different name, 
the idea is to bring different national supervisors together in which you would respect 
the national setting in a way. But also that is very challenging because our experts 
have shown that their models are wrong, that they draw wrong figures and insights. 
[…] They need a common framework that allows direct comparison of the pension 
funds. But that is very problematic. 
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Also Rebekah Smith of BUSINESSEUROPE notes that EIOPA ‘at times overstepped 
their role slightly and got more involved in the kind of political discussions’ (interview 
05-10-2016). De facto powers for EIOPA in the implementation would mean that they 
could still try to impose their preferred calculation methods, in spite of the opposition 
that stakeholders (successfully) presented in the legislative phase. 

It was also because at the time, and in fact EIOPA is still working on this, they were 
working on what is called a Holistic Balance Sheet, which looked at how to combine 
qualitative and quantitative elements of pension funds to sort of help in the provision 
of pension funds. And because they were working on that, kind of on the basis of 
Solvency II requirements for the insurance sector, it was also a concern that they 
would feed that into IORP II proposal, while we were fundamentally opposed. That 
didn’t help either. So it was the general role of EIOPA but also what it was working on. 

Having pension funds fall under an authority that is designed for insurance regulation, 
and composed of predominantly national insurance supervisors, caused the fear that these 
insurance supervisors would assess pension funds through an insurance lens – which 
is exactly what the G9 opposed in the legislative phase. Even though in the legislation 
this insurance frame was abolished, enhancing EIOPA’s role would in fact still mean 
that IORPs would be regulated in an insurance supervisory framework. The concrete 
calculation measures like capital requirements, championed by EIOPA for assessing 
IORPs, could be introduced ‘through the backdoor’ (interview PensionsEurope) if EIOPA 
were the central implementation institution in a recursive policy process.

EIOPA and the Commission realised it was really difficult to get [capital requirements] 
through and so they stopped it and started to discuss it with a new label put on it in 
the name of Holistic Balance Sheet. […] So the thing is that people say “we don’t 
want an HBS any longer” but now we’re talking about a common framework, which 
is just another label for more or less the same thing. And just as Germans and sitting 
especially here in Berlin, we have a similarity in history: we used to have some fifty 
years ago, someone was always saying “no-one is thinking about building a wall”, 
and a few days later they started. So, for that reason we are getting very sensitive 
if they say no-one wants to pursue these things […] (interview Klaus Stiefermann, 
AbA, 18-10-2016). 

In sum, the strong opposition to the concrete proposed policy measures also determined 
the strong opposition against a recursive policy process in IORP regulation. With the 
Commission and the stakeholders having such irreconcilable views on the concrete policy 
measure of capital requirements, the fear was that by allowing policy to be shaped in 
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the post-legislative phase these measures would be implemented anyway. Hence the 
strong opposition against recursive processes in the form of delegated acts and against 
EIOPA as the central recursive implementation institution – which stakeholders saw 
pushing for capital requirements in the legislative phase. Similar to the IED case, the 
experience with functioning of a recursive measure has thus influenced interest groups’ 
preferences regarding the governance arrangement – albeit in a negative way: the powers 
that EIOPA seemingly acquired in insurance regulation and the methods that it applied in 
that policy field made interest groups fear that a similar policy process would be installed 
for pensions if similar governance arrangements were adopted. While positive experience 
made interest groups champion further development of recursive arrangements in the 
IED, the same effect seems to be at work here: negative experience caused opposition 
to further development of recursive arrangements. As the powers and the ‘own agenda’ 
of EIOPA remain of central concern, the following section on channels for involvement 
will also show how this fear is an important motivation for close engagement in EIOPA’s 
stakeholder group.

When it comes to the lobbying process in general, the above implies that the opposition 
to the proposed policy has been very effective, as it has been able to block the most 
significant changes in pension fund regulation. With the deletion of delegated acts and 
the solvency requirements from the text, the main policy updates in the revised Directive 
concern transparency, governance, and cross-border pension activity. Despite its higher 
ambitions, IORP II can be regarded as minimal harmonisation: it is principle-based, 
thereby taking into account that Member States may wish to top up the regulation and 
tailor it to their specific needs (interview EIOPA).  This also means that supervision of 
IORPs remains predominantly a national responsibility without a significantly enhanced 
European layer of supervision. In practice this means that IORPs stay under supervision of 
the national pension fund supervisors rather than what they feared would be an insurance-
dominated supervisory body in EIOPA. 

As regards the legislative text, all of the groups interviewed for this case study said 
they were satisfied with the outcome. However, the Directive’s provisions regarding cross-
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border activity remain rather generic and vague45, as it speaks in terms of ‘removing 
unneccessary [sic] obstacles’ and ‘Member States should not be allowed to impose 
additional investment requirements on IORPs located in other Member States’ (Council 
2016: 6; 14). James Walsh of the UK pension funds association PLSA suggests that the 
extent to which IORP II brings concrete and clear improvements vis-à-vis its predecessor, 
is not unequivocal:

What we ended up with is an improvement, [but] it’s a bit of a Euro-fudge. The new 
wording sort of says both things: it still says you have to be fully funded at all times, 
but then talk about if you’re not fully funded then you have to have a recovery plan 
in place and so on. So it’s a bit of a wording that is a bit of a fudge. But I think what it 
means in practice is that national regulators will be able to be a little bit more flexible 
on this, and cross-border schemes will be allowed to have deficits. [...] So that looks 
like a positive outcome.

Channels for interaction and involvement 

As the pre-legislative phase has been crucial in the battle over policy paradigm, with most 
of the lobbying taking place before the proposal arrived on the table, this section starts 
with a brief discussion of the importance of the Commission, European Parliament and the 
Council of Ministers. Part of that pre-legislative lobbying process is the remarkably broad 
alliance of stakeholders, G9. Even though it started out as a purely strategic coalition for 
the legislative process, it may have important impact on the way in which interest groups 
from different sectors look at cooperation and coordination throughout the implementation 
of the Directive. Finally, the channel that has not only been the object of discussion but 

45 Note here that this is exactly what experimentalism can be: now I call the objectives generic and vague, 
but I could have also called them open-ended and broad. The point is that without proper competences 
for EIOPA – as the central implementation institution – to implement these broad goals, the risk is that 
in fact nothing happens. The same is seen in the Child Protection case, which also has the broad and 
open-ended policy goals but which lacks the institutional arrangements to concretise them. In the Child 
Protection process this leads to inactivity and a generally ineffective legislation. It should be noted that 
this ineffectiveness is exactly what the interest groups in the IORP case are after! The Child Protection 
case has shown that having broad and perhaps ‘vague’ goals in the absence of arrangements to concretise 
them, is effective for those who want no change at all. This means that, perhaps more so than the interest 
groups intended consciously, they achieved an optimal outcome for blocking further legislation by having 
broad goals combined with vague and limited competences for the implementing institution to achieve 
them.
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also an institution to engage with, is EIOPA and in particular its Occupational Pensions 
Stakeholder Group (OPSG).46 Addressing the question of how interest groups use new or 
emerging institutional arrangements to exert influence over policy and implementation, 
close involvement in OPSG seems to be important for keeping an eye on what EIOPA 
does and may be doing in the future. Suspicion about the institution’s intentions as a 
central incentive for engagement constitutes a peculiar but relevant pathway to continued 
involvement under the policy (scope) conditions of uncertainty and polyarchy without 
interdependence. 

As with many policy processes, the message from the interviewees about the phase in 
which most fundamental influence can be exerted is clear in the IORP Directive too: the 
earlier the better. Since the central issue in this process concerned the policy paradigm 
within which IORPs would be regulated rather than concrete measures themselves, the 
lobbying process gravitated around the pre-legislative phase. ‘There was a huge amount 
of work that was done before the proposal was published. And I would say that in this 
particular case that was the most important work’ (Pekka Eskola, PensionsEurope). 
Blocking concrete measures altogether, like the capital requirements, should be done as 
soon as possible, as deleting something from a proposal is harder than keeping something 
from being proposed: 

When you lobby in Brussels you have to be present at a very early moment in the 
legislative trajectory – in fact before the proposal  is prepared in the first place. 
And that is what we did here. […] At the beginning of this legislative trajectory, 
not having the harmonised capital requirements was most important for us. And 
that lobby trajectory really started prior to the first draft proposal. (Sibylle Reichert, 
Pensioenfederatie 05-10-2016; author’s translation)

The ‘standard’ European institutions were addressed in this lobbying process, with the 
Commission being of central importance in the pre-legislative phase. The Parliament, 
including rapporteur Brian Hayes, was important in making arguments against moving 
away from democratic processes involving the social partners in the regulation and 
supervision of the pension funds.  As AbA’s Klaus Stiefermann suggests, different MEPs 
became quite receptive to the argument from the social partners that influence on IORPs 
would be lost if they would not hit the brake at the right moment (Interview AbA).

With reference to differences in the national pension systems, arguments against one-
size-fits-all policy were effectively made by addressing the national ministers who would 

46 Through this OPSG interest groups already had an official role in EIOPA as the (potential) implementation 
institution, as opposed to the situation with the Article 29 Working Party in the GDPR. As a consequence, 
interest group involvement in itself in the institution was not a lobbying issue.
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subsequently defend that position in the Council. So whereas the Council is typically 
a difficult venue to access (cf. Hayes-Renshaw 2009) in this case it turned out that the 
concerns from the majority of the stakeholders were easily aligned with the different 
national ministers, which made the Council an important ally. Together, the European 
Parliament and the Council were important venues for interest groups to address, as their 
mobilisation formed a strong opposition against the legislation by the Commission. 

Suspicion as a basis for mutual trust: the Group of Nine as extraordinary coalition
Initiated by PensionsEurope and quickly involving ETUC in 2012, an informal coalition 
of interest groups was gathered early in the process to join forces against what was 
considered the wrong paradigm and the consequent policy measures that resulted from 
EIOPA’s first tests and studies in the recast. The need to organise a coalition suggests 
that the existing channels were not sufficient for the stakeholders to strongly convey their 
messages. On top of that, the bottom lines of the policy objectives were broadly shared, 
which made it relatively easy for PensionsEurope to organise the cooperation with a wide 
variety of stakeholders, giving them significant political clout from the onset. ‘It was not 
social partners alone, it was the pension industry, and it was asset managers and private 
equity managers, which was quite an extraordinary alliance. All these came together 
in one group’ (Claudia Menne, ETUC). Put differently, the influence here is a direct 
reflection of who makes the statements. Since the G9 covered nearly the entire range of 
‘the affected’ the Commission and EIOPA had to take the arguments seriously. ‘They 
were saying “oh this bloody G9!” Even though we were an informal group […] they could 
not ignore us’ (Ibid.). 

The significance of the main lobbying taking place in the pre-legislative phase lies in 
the fact that the major bones of contention concerned broad issues, and not the details of 
the legislation. It is in this context that stakeholders from strongly varying backgrounds 
were able to agree on the most central issues in the recasting. The common target in the 
coalition was deliberately kept broad, as the different interests would eventually clash 
on the details. PensionsEurope chair and initiator of the G9 Matti Leppälä confirms the 
importance of having a common interest, a common enemy, in forming the coalition, and 
adds the element of mutual trust among the different interest representatives. 

We were able to put it on that level and that language that we agreed. There would be 
many things where we wouldn’t agree, but we were careful not to do that. […] I think 
many of those people trusted me, but also asset managers, I mean not just trusted me 
but also trusted each other, it’s not just me and us, but we’re all together. […] When 
starting this, making the first introduction that people would trust each other, I think 
that was very important. And then we had a basic cooperation, and many wanted to 
join. (Interview Matti Leppälä)
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Even though in other policy processes, these groups may be each other’s opponents, their 
interdependence and strong added value of coalition-forming against a common enemy 
seems to have quickly generated that fundamental level of trust. In other words, the 
common lack of trust in the intentions of the Commission and EIOPA may have been a 
crucial factor in the constitution of mutual trust among the affected of the policy. 

It is important to note that although the proposed (and opposed) measures would affect 
these stakeholders in different ways, they agreed that it would be ‘detrimental for all of 
them’ (Ibid.). Hence, the ‘direction’ of arguments against it was easy to align – at least in 
general terms. This is in stark contrast with the situation in the GDPR, where although 
most stakeholders opposed the proposed Regulation, the different impacts differed almost 
per interest group to an extent that the spectrum of interests was fully scattered. 

It is clear that the political clout that came with the sheer composition of the G9 
coalition accounts for its political influence to a great extent. It is thus not necessarily 
the case that policy-makers were in the end genuinely convinced by the arguments that 
were made against the policy, or at least not convinced that the differences between 
IORPs and other financial institutions were so profound that an entirely different policy 
model would be necessary (interview Fieke van der Lecq; also cf. interview Sandra Hack, 
EIOPA). It should be borne in mind that on top of the strong coalition lobbying against 
capital requirements and delegated acts, there were hardly any active ‘dissidents’ to this 
view in the revision process. Insurers (who are only very indirectly affected) were not per 
se lobbying in favour of the policy, as they merely did not lobby against. They therefore 
did not obstruct the G9’s lobby significantly. Also, consumer organisations were absent. 
The G9’s strategy to keep the issues within the coalition deliberately broad in order for 
as many actors as possible to join the coalition, suggests the prevalence of the political 
weight over the discussion of substantive arguments as a strategy to effectively influence 
the policy outcome.

Although it started as an explicitly objective-driven and strategic coalition (interview 
Insurance Europe; ETUC; PensionsEurope), the unique breadth of the coalition, and 
the level of mutual trust already established, do make the G9 a coalition that may be 
worthwhile maintaining for the participants. In the following phases of the IORP II 
Directive, a direct relevance of maintaining the G9 is the continued work on taming 
EIOPA and its ‘own agenda’.  

It is my view that we are not aiming to end this cooperation [of the G9], that we 
recognise that it has been useful and that it can be useful to take it forward and we 
have to see on which topics and how. At least this IORP II will come to an end if 
and when the Directive is adopted. But then the Commission has told EIOPA and the 
OPSG in the last meeting that they will continue working on the solvency issue, so 
we have the present Commissioner saying that they will not introduce any proposal, 
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and they will not work on this, and then we have the people from this Commission 
saying that they will indeed work on solvency issues. So we take seriously that EIOPA 
is immanently in favour of their own ideas and they will do whatever they can do in 
the implementation, with this common framework, and they will continue to look for 
solvency framework for IORPs, this is not over. (interview Matti Leppälä, 08-11-2016)

The following remark by Claudia Menne shows that as a coalition, the challenge lies with 
keeping the issues broad enough, and that the extent to which they succeed in that will 
determine the use of G9 in the future phases of the recast. Having passed the phase of 
simply blocking capital requirements the details show up and it becomes more difficult 
to maintain the coalition.

Yes, that will become an issue. I already saw a draft of this new statement, which 
becomes very superficial, because we cannot go into the detail any more, because we 
cannot agree on the details. So we can only repeat old statements, or recycle old things, 
which we already mentioned several times. So the question for the G9 will be: will 
there be common ground for new subjects on occupational pensions which we can 
elaborate together? […] This will be one of the challenges. Perhaps it’s too early, but 
my idea is that we have an exchange with at least three or four people who are known 
from the G9, to have an extra exchange organised by ETUC or BUSINESSEUROPE, 
to have an informal exchange [on what is going on in EIOPA]. (Claudia Menne, ETUC)

The success of the G9 as a lobby coalition in the legislative phase of the Directive may 
thus show some unintended spill-over to the implementation phase of the Directive. At 
the very least the trust-based work of the G9 shortens the communication lines between 
different interest groups. Insofar as the initiators see a possibility and value in continuing 
the cooperation in the G9, it is an open question that is mainly driven by what will show 
to be worthwhile – and is not based on an intention to have a platform in the way seen 
with BEUC and European Privacy Association in the GDPR case.

I hope that we will keep it alive and that we will be able to use it and maybe to 
formulate something else if necessary. But this experience has been good. And 
everybody has also recognised that and I received some messages this morning that 
everyone is OK with our position for the vote, so that are important signs that even in 
this stage things are going smoothly. (Matti Leppälä, PensionsEurope)

Taming by engaging: using the OPSG to monitor EIOPA
In addition to a public consultation that EIOPA sends out when developing its position 
on an issue, their Occupational Pensions Stakeholder Group is a more internal channel 
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where stakeholders can engage. The OPSG works like a sounding board, and is composed 
of experts. Members have a seat in the OPSG on the basis of expertise in a sector, and 
not as representative of an organisation.47 Moreover, not all sectors are represented: most 
notably representatives of employers do not have a seat in the OPSG, to the frustration 
of BUSINESSEUROPE. Whenever EIOPA is asked for advice by the Commission, the 
Stakeholder Group is asked for input which is then used for developing their position. 
Before giving the advice to the Commission, the draft is presented to, and discussed 
by, the OPSG. That means that EIOPA’s advices have been publically consulted and 
simultaneously developed in very close consultation with the OPSG (interview Sandra 
Hack, EIOPA). This is the way in which EIOPA has been functioning already under 
IORP I.

The extent to which EIOPA is becoming an important venue for involvement as a 
new institution in this particular policy field, yields a somewhat different take on interest 
groups’ reflexive reaction to institutional change. The hypothesised virtue of an institution 
where different perspectives can be brought together in order to deal with the policy 
conditions of polyarchy and uncertainty, is only one side of the story in the IORP case. 
Another, arguably more important, motive to be involved in what EIOPA does, is the 
suspicion about the role that it seeks to play and the measures they pursue in governing 
IORPs. Engaging in the work of EIOPA, both through consultation and by means of 
its OPSG, is an important way of keeping a close eye on what they are doing. Staying 
involved with EIOPA thus serves a dual purpose. EIOPA already has the official role 
of advising the Commission, inter alia on the basis of the stress-tests that they already 
conduct. For that de jure reason it is important for stakeholders to engage, in order to 
have some influence in EIOPA’s legal role. By engaging in EIOPA’s stakeholder group, 
actors can moreover keep track and possibly even intervene if EIOPA oversteps its de 
facto role. This shows how uncertainty and open-endedness in the Authority’s role is an 
important rationale.

On top of the strong lobby in the legislative phase, participation in the implementation 
seems necessary to make sure the opposed outcome does not occur through the backdoor 
after all. Whereas the duality of lobbying found in the IED case is motivated by 
understanding, accepting and perhaps even championing that real policy will be developed 
in the implementation (through the TWG) and that engagement is therefore needed, that 
urge to extend involvement to the implementation phase is motivated exactly to make sure 
that does not happen in the IORP case. So although the outcome of extension of lobbying 
activity and participation in the implementation institution may be similar, the rationale 
for doing so is almost opposite. 

47 This means that according to the statutes, for instance Claudia Menne represents not ETUC as such but 
the employees sector of Europe.
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When asked whether involvement in EIOPA is based on the possible virtue of sharing 
and exchanging perspectives of a wide variety of stakeholders from different national 
contexts, Nine de Graaf (PGGM) responded:

That may be one of the reasons. But it’s also because EIOPA has played a major role, 
and because they are still searching for what they can do. They want to develop their 
own agenda, they have their own ambitions. So you have to keep a close eye on what 
that ambition exactly is and how they will go about it. And so far we have had a seat 
in the stakeholder group of EIOPA. So then you sit at the table with a group of thirty 
people, in which plans and position papers are discussed, and where advice is given 
to EIOPA on how they should approach certain things. (author’s translation)

When asked after intentions of, and the rationale for, involvement in EIOPA’s work, 
and whether it makes sense to have a central European institution like this to group 
together the views of the national authorities to deal with the issue of IORPs, AbA’s Klaus 
Stiefermann responded

Well, we have to live with EIOPA, but it’s really very important to make sure there is 
kind of the right fence about EIOPA’s responsibilities, duties, tools. And we have to 
make sure that they are kept in there and we have to help to monitor their activities. 
Which is of course part of our job. (interview AbA)

As this comment suggests, the presence of EIOPA is generally taken as a given, even though 
not necessarily welcomed by the actors. Sibylle Reichert speaks of daseinsberechtigung of 
EIOPA, meaning that its legitimacy lies in the mere fact that they exist. The considerations 
about engaging with them is rooted in the idea that EIOPA either way will be there.

We know, OK EIOPA will continue their research on common framework – or 
whatever name they are giving it. So our idea is: wouldn’t you rather cooperate and 
think about how it could work, instead of just saying “no, we don’t want it”? So our 
approach is one of keeping up the dialogue rather than [pulling out]. (Sibylle Reichert; 
author’s translation).

Even more than simple ‘legitimacy by being’, Claudia Menne (ETUC) makes a remark 
about the delicate dance between keeping EIOPA as small as possible, without ending up 
without it. That would mean a loss of that little bit of control that stakeholders now have, 
and that would be even worse.
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I’m sure that if EIOPA is clever and smart, they will define their existence. Because 
to some extent they now have to explain why it’s important to have EIOPA, because 
there is a discussion going on to merge these three supervisory authorities – banking, 
insurance, and pensions – but that would be a disaster for us! If you merge the three 
supervisory authorities, and pension issues become only one pillar, then our influence 
will be even be more diminished. So also that is a bit of a contradiction, or irony, 
because from this perspective we have an interest that EIOPA remains independent 
and has its own structure and its own programme. […] [T]he worst case scenario is 
that the three are merged an pensions become only one subgroup or pillar. So in the 
end we are there to support EIOPA there, in this scenario. (interview ETUC)

The following remark from PensionsEurope’s Matti Leppälä, who also chairs the OPSG 
since April 2016, makes clear in what way OPSG can be of use for particular concrete 
matters, such as avoiding capital requirements from entering through the backdoor.

[Being part of the OPSG is a way of] criticising EIOPA’s Holistic Balance Sheet and 
solvency thinking, and that has been the position of OPSG, also the previous OPSG. 
Now the OPSG is finalising its own opinion about what has now been called the 
Common Framework for risk assessment, which is the same as HBS. It’s not about the 
solvency requirements – because they are not in the Directive – but it’s about how risk 
management should be done and how it should be implemented. So EIOPA is pushing 
the HBS with the name of Common Framework in the implementation stage on the 
Member States and the OPSG is finalising its position, where it will again criticise 
very much this basic idea of HBS, saying that it doesn’t work. (Matti Leppälä)

According to Leppälä, the OPSG is a channel that allows for expressing critical views 
about EIOPA and its approaches. But, again referring to a delicate approach of the OPSG 
as a channel to monitor and influence what EIOPA does, Claudia Menne notes that there 
is also the future appointment to take into account. That means that being too critical in 
the OPSG may be at the risk of losing one’s position in that institution. When asked to 
what extent major concerns or criticisms about processes and the power of EIOPA can 
be conveyed through the OPSG, Menne responds

We have to discuss it. We have to adopt a new strategy. I think what we can do in the 
stakeholder group.. you must be diplomatic. If you’re too critical in the OPSG […], if 
you insult EIOPA for doing the wrong things, if you show your worries too strong, 
then maybe you risk that no-one from ETUC will be appointed anymore, and that’s 
because the nomination process is not transparent. Because we don’t really know 
the criteria, and how they appoint people there. […] So therefore you cannot be too 
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adversary to EIOPA, to the chair person and to the structure, because people working 
there they need to be respected. But you can express your criticism more indirectly. 
(interview ETUC) 

As to the involvement in the implementation of the IORP II Directive, the OPSG is 
the internal way through which stakeholder can engage with discussions that EIOPA or 
the Commissions initiates. This internal involvement is moreover useful for monitoring 
whether EIOPA oversteps its role and may through the backdoor push for those concrete 
measures opposed by interest groups. The OPSG as an internal channel is modest however 
in raising such issues, and the extent to which stakeholders can really pose their criticism is 
limited – as Menne’s reflection suggests. The G9, as an exceptionally successful lobbying 
coalition in the legislative phase, may serve a prolonged purpose as an external way of 
critically following EIOPA’s practices. Both the internal and the external way of engaging 
in the implementation of the Directive are thus in fact to ensure that those recursive 
elements that did make it to the Directive do not have serious effects on the manoeuvre 
for pension funds’ financial activities. Indeed, engagement in recursive arrangements is 
thus intended to minimise the concrete impact of those arrangements.

Discussion and Conclusions

Returning to the question of how non-state actors operate under thorny policy conditions 
and how they respond to (proposed) governance processes and institutions in those 
situation, the findings of the IORP II Directive are insightful for a particular configuration 
of policy-making conditions. This section will discuss and suggest some conclusions on 
how to understand the findings against a background of high polyarchy and uncertainty, 
and low interdependence – causing lack of interest in, indeed even opposition against, 
EU-level policy. Regarding the question of whether and how interest groups, through their 
activities in the given policy conditions, contribute to more flexible and implementation-
based governance designs, this case study shows how a basic urge to harmonise and 
cooperate at the European level is essential in a push for such measures. If the problem 
is not seen as a European one, the issue of overcoming strategic uncertainty is not even 
relevant. A discrepancy in preferred governance models between policy-makers and the 
implementation institution on the one hand and non-state actors on the other may unfold 
in suspicion and mistrust regarding stubborn intentions and ‘own agendas’, as this case 
demonstrates. This mistrust, however, can in turn be an odd but functional motive for 
interest groups’ engagement and can lead to unexpected and even unlikely cooperation 
between them.



527599-L-bw-Truijens527599-L-bw-Truijens527599-L-bw-Truijens527599-L-bw-Truijens
Processed on: 11-1-2019Processed on: 11-1-2019Processed on: 11-1-2019Processed on: 11-1-2019 PDF page: 173PDF page: 173PDF page: 173PDF page: 173

173

Mobilisation by mistrust in EU pension funds regulation

Lobbying in the absence of interdependence 
The first and rather fundamental question concerns the extent to which actors involved 
(both state and non-state actors) have the same understanding of the nature of the policy 
problem and its implications for policy. As the findings suggest, interest groups lobbied 
very strongly and effectively for the frame of irreconcilable diversity between Member 
States’ pensions system. The strong push against harmonised capital requirements is to 
some extent driven by the diversity argument, as the same requirements could effectively 
regulate some while it could ‘kill’ other types of IORPs. Indeed, the argument was that 
(uniform) capital requirements for pension funds would be too rigid, and not flexible 
enough to accommodate the strong diversity in national pension fund systems. In terms of 
the theoretical framework, the proposed governance arrangements did not match the scope 
condition of strategic uncertainty – which results, inter alia, from the strong differences 
in national pension funds systems. In line with the hypothesised effect of that scope 
condition on policy preferences, this diversity yields a call for legislation that provides 
the guidelines and which is ‘principle-based, taking into account that Member States 
can wish to top up the regulation and to tailor it to their specific needs’, as Sandra Hack 
of EIOPA puts it (interview, 11-11-2016). It must be noted that there was little debate on 
the acknowledgement of the diversity among Member States’ pension funds system. The 
debate rather concerned the question to what extent particular harmonisation of IORPs’ 
financial activity was still possible. Using results from EIOPA’s own preliminary studies 
conducted to explore the possibility of harmonised capital requirements, non-states actors 
were able to point out the uneven and possibly detrimental effects of harmonising the 
capital requirements based on a Solvency II model. In sum, the recognition of strategic 
uncertainty – resulting from diversity – as a scope conditions for recursive governance 
made interest groups call for more flexible measures than the ones proposed by the 
Commission and EIOPA.

A very prominent condition regarding the preferences of the active stakeholders is 
the even more fundamental question of feeling the urge, or having the willingness, to 
cooperate and harmonise at the European level at all. Reinforced by the strong national 
differences, and by the argument the second pillar pension provision is first and foremost 
a national competence, the case study shows almost uniform opposition to European-
level policy on IORPs among non-state actors. As suggested throughout the chapter, it 
was of primary concern for the Commission to show the European added value in the 
different objectives of the Directive, from secure investments to communication and 
governance. It seems, however, that perhaps apart from the added value in the matter of 
cross-border activity, the Commission has not been persuasive in showing the benefit of 
EU-level policy. 

Even though the issue of interdependence was not discussed explicitly throughout the 
lobbying process, its effects for interest groups’ preferences on policy arrangements are 



527599-L-bw-Truijens527599-L-bw-Truijens527599-L-bw-Truijens527599-L-bw-Truijens
Processed on: 11-1-2019Processed on: 11-1-2019Processed on: 11-1-2019Processed on: 11-1-2019 PDF page: 174PDF page: 174PDF page: 174PDF page: 174

Chapter 7

174

prominent. Interdependence between states is low when it comes to the regulation and 
investments of the national IORPs. With respect to the consequences for the European 
economy at large, some interdependence can indeed be detected as pension funds may 
have a stabilising effect on financial markets. This, however, has not been an argument 
pointing out the interdependent nature of the policy issue in the IORP II Directive. 
Interdependence may be argued to occur in the question of cross-border activity, but has 
not been an issue here either – arguably because cross-border activity of IORPs is still 
relatively low. In sum, the condition of complex interdependence is not quite apparent – 
at the very least not in the perception of the policy problem among the stakeholders. The 
consequences of the low interdependence are profound, however: no perceived common 
problem resulted in opposition to European interference. 

With interdependence as the fundamental missing link, the opposition against EU-
level policy means that explorations of ways to overcome the challenging conditions 
(polyarchy and uncertainty) through recursive governance arrangements were seen as 
ways of the Commission to persistently pursue its goal to regulate the sector. Indeed, 
with respect to interest group preferences and hence push for particular governance 
arrangements, the case suggest that interdependence is as crucial scope condition for 
recursive governance arrangements. Suspicion towards backdoor ways of the Commission 
or EIOPA to reach that interference by means of recursive implementation led actors to 
oppose flexible and implementation-based measures. This is most prominently reflected 
in the discussion about the delegated acts. The opposition from the side of the non-state 
actors was strong, as they argued that the social partners would lose control when the 
concrete decisions would be made through delegated acts. Had the policy problem urged 
actors to seek for European level solutions, the next question might have been how to deal 
with strategic uncertainty about retirement provisions in a very dynamic context of rapidly 
changing financial markets, and a quickly ageing society. In that case the Commission 
might have had more clout in favouring a recursive, experimentalist approach. Indeed, 
some respondents acknowledged the benefits of delegated acts for dealing with uncertainty 
in theory, but refuted the need for it in the IORP II Directive. This then resulted in a strong 
push against the proposed recursive governance arrangements as a solution to a problem 
that was argued to not be there. In conclusion, the expectation that scope conditions for 
experimentalism influence interest groups’ preferences regarding the policy arrangements 
can explain the findings in this case – albeit in a negative sense. 

Moreover, also the experience with recursive arrangements proves to affect interest 
groups preferences regarding the further development of such a framework. Again in a 
negative sense, the way in which EIOPA has been operating in the insurance field cast fear 
among the stakeholders with respect to applying that to the pension funds sector. Rather 
than the positive experience leading to support for further and improved application of 
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recursive arrangements in the IED, this negative association among stakeholders in the 
IORP process blocked the emergence of recursive policy-making even further. 

Mobilisation by mistrust
The opposition against the proposed recursive governance arrangements does not mean 
that interest groups also refrain from participation in the implementation. Motivated 
by suspicion, and with the intention to keep an eye on how EIOPA operates in the 
implementation, interest groups play the role that is attributed to them in the Authority’s 
stakeholder group (OPSG). When asked why it would be important to remain involved 
in the work of EIOPA, the interviewees’ answers seldom referred to the benefit of the 
institution bringing together different actors or views. While EIOPA can theoretically be 
seen as a place that facilitates information sharing and best practice exchange in order to 
deal with polyarchy and diversity (see e.g. DG FISMA’s Anna Kadar), this has proven not 
to be a (leading) incentive for participation. Instead, the reason to stay close to EIOPA is to 
be able to make sure the authority does not overstep its role, and does not introduce capital 
requirements through the backdoor. So while opposing the intentions and to a certain 
extent even the role of EIOPA in the realm of pension funds, interest groups contribute 
to its functioning by engagement and providing input that the authority requests. Rather 
than de jure open-endedness in the governance model, really the suspicion about de facto 
open-endedness drives actors to be more involved in the later phases.

The opposition against the proposed legislation moreover unified the broad and diverse 
range of stakeholders in the Group of Nine. As such, this case study shows how diversity 
can create strong ties across different types of interests, when that diversity yields a 
common policy interest. The difference with the spectrum of interests in the GDPR is 
striking: in the Data Protection case the diversity resulted in a scattered spectrum of 
policy preferences, while in the IORP case it instead aligned the preferred policy outcome 
(or at least, what should not be the outcome). The central bonding factor in this coalition 
forming is the policy paradigm battle, in which IORPs were argued to be a unique kind 
of financial institution and should hence be regulated in their own way. As suggested by 
the interviewees, one of the strategic choices which is also seen as major factor in their 
success is to keep the goals fundamental and broad. This way the divergence in interests 
at a more detailed level does not hinder the cooperation. The success in this diverse 
coalition thus lies with the agreement on their broad framework goals in combination 
with the willingness to act. This willingness in turn results directly from the perceived 
negative consequences of not acting.

Other than a highly effective coalition (whose success arguably rests more on its 
political and economic clout than its arguments), the G9 may become a context within 
which interest groups cooperate in the post-legislative phase. The extent to which the 
activities of the G9 can spill over to the implementation of the Directive will to a large 
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extent depend on whether it can uphold its intentionally general policy goals, as the 
coalition may quickly fall apart when discussions revolve around more detailed questions. 
The goal of this bottom-up channel for involvement, however, is not of any recursive or 
experimentalist nature. The goal would instead be to make sure that the EU does not 
stumble into such a recursive policy process through implementation of the Directive.
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8

Comparing four cases of lobbying for new modes of 
governance

In the previous chapters, I examined four cases of European policy-making and 
lobbying under the scope conditions that may favour policy-makers’ recourse to 
recursive, experimentalist governance arrangements. The purpose of the case studies 
is to examine how interest groups develop their preferences in the light of these policy-
making conditions, and in relation to the existing or proposed governance arrangements 
that may be of a recursive or experimentalist nature. Their reactions, in turn, can be 
considered an important factor in the way a governance model functions – especially 
one that builds extensively on the (continuous) inputs from such interest-group actors 
– and how it may further develop. With variations across policy fields in the extent to 
which an experimentalist design was already at work, the case selection followed a logic 
of gradually less likely conditions for experimentalism to be embraced by the relevant 
non-state actors – thus making it more difficult for such a governance framework to be 
further applied and developed. The Industrial Emissions Directive (IED) is the case in 
which both the scope conditions of strategic uncertainty, polyarchy and interdependence 
are clearly present and in which an experimentalist governance framework has been 
applied for a longer period of time. The General Data Protection Regulation (GDPR) too 
is embedded in these scope conditions, and shows some recursive and iterative measures 
in implementing EU-level policy goals in the national context. The case of the Child 
Abuse Directive displays the three scope conditions, which are moreover stressed by 
policy-makers and interest groups alike, but constitutes what I call de novo legislation, 
meaning that there is no pre-existing governance framework that interest group actors 
can refer to or reflect on. The Institutions for Occupation Retirement Provisions (IORP) II 
Directive, finally, may be argued from a theoretical perspective to display the three scope 
conditions and initially proposed a number of recursive, cooperative measures to address 
these conditions. As it turns out, however, the intensity of interdependence in this case 
was questioned to such an extent that it strongly influenced interest groups’ preferences 
against the proposed recursive governance arrangements. 

This chapter compares the four cases along the three sub-questions introduced in 
the research design chapter. First, the preferences of the interest groups in the legislative 
phase, and from those preferences also their lobbying objectives, are discussed in the 
light of the policy-making context. That policy-making context refers to both the scope 
conditions and the pre-existing governance framework. Secondly, the extent to and 
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ways in which interest groups participate in policy implementation are discussed. That 
section examines whether the official institutional arrangements are used in a way that 
the legislation foresees, and whether interest groups find alternative, possibly additional, 
ways to engage in the implementation process. The third section compares the cases as 
to how this interest-group behaviour within or outside of the institutional arrangements 
contributes to the functioning of the policy process, and whether that may contribute to 
the development of a recursive and potentially experimentalist framework.

Lobbying objectives in the context of uncertainty, polyarchy, and 
interdependence

The first question that this thesis addresses is how interest groups form their lobbying 
preferences in the policy context within which they operate. This context refers on the one 
hand to the ‘possibility’ or scope conditions that are thought to favour the emergence of 
an experimentalist governance architecture: strategic uncertainty, polyarchic distribution 
of power, and complex interdependence (Sabel and Zeitlin 2010: 9). The policy-making 
context on the other hand refers to the existing governance framework, including the 
institutional arrangements that are part of that framework. The expectation is that 
experience with (reasonably successful) recursive policy making influences interest 
groups’ preference towards them positively. 

A distinctive feature of the IED case is that the lobbying process in the legislative 
phase of the Directive revolved first and foremost around the rules of the implementation 
game. Instead of focusing on concrete issues, or trying to set a particular uniform emission 
standard (high or low), it seems to have been generally accepted and even championed 
that these standards should not be determined at one point in time and with effect on all 
operators indiscriminately, but should instead be determined and revised recursively 
and with flexibility for different local contexts. The ‘rules of the implementation game’ 
concerned, first, whether or not BAT-AELs (emission levels associated with the Best 
Available Techniques) should be binding for national competent authorities issuing permits 
to plants; secondly, how broad the range of those Emission Limit Values should be; and 
thirdly, under what conditions operators could opt for derogations – thus exceeding the 
BAT-AELs. The agreement that this environmental issue demanded flexible and recursive 
governance is clearly rooted in all actors’ view of the policy problem: all involved equally 
acknowledged the scope conditions – albeit sometimes implicitly. Moreover, the positive 
experience with experimentalist-like processes that have been at work for nearly two 
decades made interest groups broadly favour the continuation of that approach. The use 
of BAT-based emission levels and the cooperative determination of those BATs in the 
Technical Working Groups of the Sevilla Bureau was not subject to discussion in the 
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legislative phase of the IED. Since environmental NGOs, and the EEB in particular, had 
already been granted official access to the TWGs, including subsidies so as to be able to 
provide the technical input necessary for the BAT-writing process, the accessibility of 
the TWGs did not form an issue in the legislative process either. Thus, broadly speaking, 
although representatives of industry, seeking to avoid too strict emission levels, and 
environmental NGOs, seeking to maximise emission reduction, have clearly opposing 
interests as to policy outcomes, a broad agreement on the policy process prevailed. Broad 
agreement on the policy process seems to result from the broad agreement on the scope 
conditions as well as the reasonably positive experience with the recursive governance 
arrangements over the past decades. 

Similar preferences for recursive and flexible policy-making that can respond to 
the challenging scope conditions of uncertainty, polyarchy, and interdependence can 
be found among the interest groups in the General Data Protection Regulation (GDPR) 
case. Comments by business representatives (for instance BUSINESSEUROPE) and 
data protection NGOs alike draw a direct connection between the rapid development 
of data protection issues in the online sphere and the need to develop policy iteratively, 
thereby updating rules and practices on the basis of new techniques and knowledge. 
They likewise agree that the diffuse nature of data protection issues across different 
sectors should be accommodated through flexible as opposed to uniform, one-size-
fits-all policy. Recursivity and flexibility in applying data protection rules in particular 
cases had been part of the governance framework of the 1995 Data Protection Directive, 
but the experience with this framework among the interest groups involved was one of 
limited success. The Article 29 Working Party (WP29) functioned as an implementation 
institution, bringing together national Data Protection Authorities (DPAs) to exchange 
information on how to deal with emerging challenges, and how to use new techniques to 
protect personal data, with an eye on finding best practices among them. Interest groups, 
however, generally expressed criticism of the extent to which the WP29 has been able to 
successfully deal with the ‘moving target’ of data protection in the online sphere. 

One of the central and somewhat remarkable features of the WP29, as the case study 
chapter shows, is that interest groups were not given an official, de jure, role in the 
Working Party’s recursive process of reviewing and updating national data protection 
practices. In fact, interest groups were explicitly excluded from the work of the WP29. 
Another specific feature of the GDPR policy-making context is likely to have contributed 
to policy-makers’ reluctance to develop active and close engagement of interest groups in 
the work of the implementation institution: the extreme dispersion of the interest-group 
landscape. With ‘clear blue water’ between different lobbying sides (as privacy advocate 
Simon Davies of Privacy International calls it in an interview), and with every group 
having its own particular issues, fears, problems, preferences, the scope of interests may 
have seemed (practically) impossible to reconcile. Indeed, the multitude of preferences 
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makes it unfeasible to have a small number of interest groups represent a broad, sector-
wide concern. In such a scattered lobbying context, it was WP29’s former Chair Jacob 
Kohnstamm’s position that doing business with individual organisations would be threat 
to impartiality rather than a benefit for receiving on-the-ground information about specific 
data protection questions. Although the functioning, competences and the composition of 
the WP29, which will become the European Data Protection Board (EDPB), have been 
significantly revised under the GDPR, this revision does not encompass an enhanced de 
jure role for interest groups in the work of this implementation institution.

The most prominent difference with the IED is that in the case of the GDPR these 
ideas about the rules of the implementation game and especially the role that the interest 
groups themselves should play in them, seem to have been only a latent preference of 
interest groups. Although the interviews reveal that these interest groups made the link 
between the scope conditions and a preference for recursive policy updating on the basis 
of new information – derived from anywhere in the network –, they did not actively 
address their own institutionalised role in that legislative process. Although much critical 
reflection was expressed on the functioning of the existing governance framework, and in 
particular the limited effectiveness of the loose and ‘toothless’ WP29, this implementation 
institution has been a less central lobbying concern in the legislative process of the 
GDPR than the Sevilla Process that of the IED. So although the link between the scope 
conditions and preferences for an experimentalist-like policy process is also apparent in 
the GDPR, and although experience with some recursive arrangements has influenced 
interest groups’ focus on improving the effectiveness of such institutional arrangements, 
the limited role they play in it themselves did not become a central lobbying objective 
in the legislative phase. Put differently, the same effect of the scope conditions and the 
existing governance framework on interest group’s preferences seem to be at play in the 
IED and in the GDPR, including lobbying attention for the functioning of the WP29 as the 
implementation institution. However, in the latter case this has not led to active lobbying 
objectives regarding interest groups’ own role in the implementation institution or in 
policy implementation more generally. 

One possible explanation for this somewhat surprising finding is the overwhelming 
influx of ‘new’ lobbying actors in the legislative phase of the GDPR, resulting from the 
extraordinary salience of the data protection and privacy issue as well as the extensive 
scope of the Regulation. This means that even though some of the (‘old’) lobbying actors 
did take the existing governance framework of the 1995 Directive as a reference, for 
most of the non-state actors involved the process is comparable to the de novo situation 
of the Child Abuse case. As a consequence of not having experienced the functioning 
of the existing governance framework, the majority of interest groups did not have the 
(limited) functioning of the WP29 as a focus in their lobbying. By way of comparison, 
the actors involved in the IED process were those that had been active under the IPPC for 
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a longer period of time, which contrasts with the extensive array of ‘new’ interest groups 
that entered the legislative process of the GDPR.  Relatedly, as the case study chapter 
suggests, the Regulation introduced a high number of new and ambiguous concepts in 
data protection, such as explicit consent and big data. Hence the actors’ struggle on getting 
the ‘fundamentals’ right – referring to the definition of central concepts such as big data 
and explicit consent – may have been so demanding as to overshadow their attention 
to the precise rules of the implementation game. Compared to the environmental case 
study, once more, few strictly new elements were introduced into the IED legislative 
proposal compared to its predecessor, the Integrated Pollution Prevention and Control 
(IPPC) Directive, as the recasting of the latter primarily sought to resolve problems and 
ambiguities in practices that had been going on for some time already.

The preferences regarding policy arrangements for accommodating the strategic 
uncertainty and polyarchy that characterise the policy issue in the GDPR case, however, 
do translate into the bottom-up, do-it-yourself-initiatives through which interest groups 
seem to compensate for the lack of participation opportunities in the official institutional 
arrangements. This outcome will be discussed later in this chapter, as it forms part of 
how interest groups behave in the context of the scope conditions and (possible) recursive 
policy processes.

While in the legislative process of the IED as well as in that of the GDPR, attention 
has been paid to questions of policy implementation, including the role and competences 
of the implementation institutions in those cases, the legislative process of the Child 
Abuse Directive lacks such discussions altogether. The scope conditions of strategic 
uncertainty and polyarchy are explicitly present in the Commission’s description of the 
policy challenges, and the expressed need to cooperate internationally among Member 
States as well as and transnationally among policing agencies stems directly from the 
interdependence that all the state and non-state actors involved acknowledge. Indeed, in 
the draft Directive and also in the eventually adopted legislative text, one of the main 
objectives for policy implementation is cooperation with non-state actors, and constant 
updating so as to stay up to date with rapidly developing techniques that perpetrators use 
in committing their crimes. However, with no pre-existing legislative framework, this de 
novo case lacks implementation institutions that reflect the cooperation and recursivity 
objectives, like the Sevilla Bureau in the IED or the WP29 in the GDPR. Moreover, no 
central implementation institution was actively considered in the legislation to guide and 
facilitate the cooperative and recursive policy implementation that the Directive calls 
for. Indeed, Joe McNamee, representative of the data protection NGO European Digital 
Rights (EDRi) expresses clearly that the Commission’s legislative proposal lacked any 
substantive vision on how to implement the broad (in McNamee’s words ‘vague and 
superficial’) policy goals, as no institutional arrangements for policy implementation 
were proposed. In contrast to the first two case studies, where the lobbying process did 
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discuss the measures, methods, and institutional arrangements for policy implementation, 
it is notable that these were not on the lobbying radar in the Child Abuse Directive at all. 

As for lobbying in the legislative phase of the Child Abuse Directive, it is noticeable 
that compared to the other cases, here the lobbying focus was mainly on concrete 
policy outcomes rather than the policy process. Instead of lobbying on the institutional 
arrangements to establish the appropriate policy process – which the IED shows as the 
almost exclusive focus, and which is one of the main issues in the GDPR as well as the 
IORP case – the main issue in the legislative phase of the Child Abuse Directive was 
whether or not filtering and blocking of websites displaying child sexual abuse material 
is an appropriate measure for combating child sexual abuse. Even on that concrete issue, 
little argumentation concerned the question how this could potentially become an effective 
and responsive policy measure. ‘You have to have the data, you have to make sure that 
it actually works, you have to make sure you can adapt your documents – because the 
internet changes,’ EDRi’s Joe McNamee commented as a criticism to the Commission’s 
proposed measure of blocking and filtering. Although indeed expressed in the interview 
reflecting ex post on the lobbying process, such discussions on the precise procedures of 
the proposed measures seem to have been absent from the actual lobbying process. The 
lobbying discussion was one between simple proponents and opponents, rather than a 
discussion on how this could possibly be a functional measure.

With the three scope conditions for experimentalist governance being present, and 
moreover being explicitly recognised both by policy makers in the legislative text and by 
interest groups in their position papers as well as in the interviews, the lack of discussion 
on policy implementation and institutional arrangements is somewhat difficult to interpret 
theoretically. At a very minimum, the chapter shows how the scope conditions lead to 
preferences that resemble experimentalism’s recursivity and cooperation between central 
state actors, lower level units, and non-state actors. These preferences, however, did by 
no means translate into interest-group actors’ actively pursuing concrete measures or 
arrangements as their lobbying objective. This finding is somewhat similar to actors in 
the GDPR case not actively lobbying for their own role in the implementation institutions, 
despite the broad preferences of being actively involved so as to provide inputs throughout 
the policy implementation and revision of data protection practice. The big difference, 
however, is that the GDPR does foresee in an institution that guides the implementation 
of the broad framework goals, and reviews and revises practices when new challenges or 
possibilities arise – albeit in the absence of interest groups’ inputs.

Although it is thus difficult to pinpoint why exactly the institutional arrangements 
have been off the radars of policy makers and interest groups in the legislative phase, 
it seems that interest groups have been reacting to those measures that were proposed 
rather than looking at (crucially missing) elements that were not part of the proposal. That 
means that more (constructive) discussion on the institutional arrangements for recursive 
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policy implementation might have been instigated if the Commission had proposed more 
concrete ideas for an implementation institution to facilitate policy implementation. As to 
the first question that the thesis seeks to answer, the case study suggests the importance 
of not only having the scope conditions present and recognised by all actors involved; in 
order for those conditions to also facilitate the emergence of an experimentalist regime, 
some institutional framework should be present or should be presented – most logically 
by the policy-makers initiating the legislation. This case study chapter thus emphasises 
the importance of talking about possibility conditions rather than scope conditions. The 
conditions have not only to be recognised by the actors concerned, but these actors also 
have to be motivated to act on that recognition – for instance through institutions that 
require their participation. This may take more than one iteration of the policy framework. 
So the fact that this Directive has effectively become a dead letter helps to explain the 
disengagement of the interest groups, in contrast to the GDPR. Why the Commission 
did not come up with more sophisticated plans for the implementation of these (broad 
but important) policy goals remains puzzling – and may be input for further research. 

In the legislative phase of the Institutions for Occupational Retirement Provision 
(IORP) II Directive, the Commission did make concrete proposals for the implementation 
institution. These indeed resembled recursive governance arrangements – albeit arguably 
with insufficient flexibility to address the scope condition of uncertainty, as interest 
groups’ opposition against EIOPA’s role shows. These governance arrangements, however, 
immediately became one of the two central lobbying issues in that process, and ended up 
not being adopted at all. In the IORP case it was not the conflict over distributive issues 
that hampered the emergence of an experimentalist, recursive policy process – as might 
have been expected on the basis of the existing literature (cf. Eberlein 2010). Chapter 
X shows that a much more prominent factor in interest groups’ opposing the proposed 
recursive and cooperative implementation arrangements was first of all their rejection of 
IORP regulation as a common, European problem. As a result, there was little perceived 
need among the interest groups to pursue an EU-level solution. The interdependence 
that the Directive originally (and officially) sought to overcome concerned the cross-
border activity of pension funds. However, as the Directive became much more concerned 
with ensuring prudent investment behaviour of IORPs in response to the financial crisis, 
interest groups’ assessment of the interdependence in question faded quickly. Precisely 
this regulation of investments and assets was argued by the interest groups to be a national 
matter. As the scope condition of complex interdependence was strongly questioned by 
the interest groups, any form of European intervention lacked a legitimate foundation – at 
least according to the interest groups involved. 

The second key factor explaining the outcome of interest groups’ blocking the 
Commission’s proposal for recursive governance arrangements is the perceived 
discrepancy between the diverse nature of IORP systems and the uniform policy measures 
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envisaged. As the case study shows, the institution that was supposed to guide and enforce 
the implementation – EIOPA – intended to apply a paradigm to IORPs that the interest 
groups argued to be incompatible with the reality of pension funds. The concrete measure 
that was championed by both the Commission and EIOPA was the use of uniform capital 
requirements, similar to how insurers were regulated under the Solvency II Directive. 
The interest groups, however, believed that such uniform capital requirements were not 
sufficiently flexible to respect or accommodate the diversity of the national occupational 
pension funds system across the EU: they might be useful for some national pension funds 
systems, whereas they could potentially be detrimental for others. The debate on whether 
or not the Solvency II-based capital requirements were – as a paradigm – applicable to 
IORPs shows that the Commission and EIOPA presupposed more strategic certainty in 
regulating these systems than the interest groups argued there to be. As EIOPA already 
supervises the assets and investments of insurance institutions based on those capital 
requirements, interest groups in the pension funds sector saw how an enhanced role for 
that implementation institution using those measures could play out negatively for IORPs 
as well. 

It is notable that as in the IED case, the IORP lobbying process in the legislative 
phase revolved prominently around the rules of the implementation game and the role and 
competences of the implementation institution. These objectives regarding the governance 
framework were almost equally important as the concrete measures proposed (i.e. the 
use of capital requirements). Moreover, the analysis of the lobbying process of the IORP 
II Directive, in which the extent of interdependence is heavily questioned, shows that 
the scope conditions themselves can be a point of lobbying argumentation. This implies 
that in order for the ‘possibility’ or scope conditions to actually favour the emergence 
of experimentalist governance, it is not only important that they can be identified, but 
it is even more important that the actors involved also recognise and acknowledge their 
presence – motivating the need to find a suitable governance framework to cope with 
them. 

Remarkable, furthermore, is how agreement on the absence of complex 
interdependence and the negative experience of the recursive arrangements in the 
insurance sector led to extraordinary consensus across the entire scope of active interest 
groups. The emergence of the Group of Nine (G9), comprising pension funds, trade 
unions, and employers’ organisations signifies an extraordinary alliance of seemingly 
opposed interests. Arguably, the general goal of the interest groups allied in the G9 was 
non-interference, for which the claim of IORPs being a sui generis field was the main 
argument. The broad common objective in this case thus allowed the interest groups to 
overcome their more detailed differences, making a broad and therefore effective lobbying 
coalition possible. This is comparable with how remarkably little opposition was observed 
among the interest groups in the IED with regard to the use and further improvement of 



527599-L-bw-Truijens527599-L-bw-Truijens527599-L-bw-Truijens527599-L-bw-Truijens
Processed on: 11-1-2019Processed on: 11-1-2019Processed on: 11-1-2019Processed on: 11-1-2019 PDF page: 185PDF page: 185PDF page: 185PDF page: 185

185

Comparing four cases of lobbying for new modes of governance

the recursive arrangements of the Sevilla Process and the use of Best Available Techniques 
as the standard reference for emission limits. What this means in terms of the relationship 
between the policy context (scope conditions and existing governance framework) and 
interest-group preferences, is that the IORP case does not contradict the findings of the 
first two cases, although it shows the hypothesised relationship in a negative way. 

The IORP chapter shows the critical importance of complex interdependence as a 
third scope condition for experimentalist governance. In its absence, the other two scope 
conditions of strategic uncertainty and polyarchy may cause actors to prefer no common 
regulation whatsoever, instead of a recursive framework to overcome these thorny 
policy-making conditions. In other words, there must be some sense that the problem in 
fact needs a common (in the current context EU-level) solution in order for a common 
experimentalist approach to be favoured by the actors involved. It is moreover important to 
stress that in this case the interest groups also considered the policy approach proposed to 
be inappropriate for the diversity in their sector, meaning that it did not fit the uncertainty 
condition either. Together, these assessments resulted in (almost uniform) stakeholder 
opposition against the proposed governance arrangements in the IORP II Directive.

Conclusion: policy-making context and interest-group preferences for experimentalism
A first general conclusion that can be drawn on the basis of the four case studies 
concerns the relationship between the scope or possibility conditions and interest groups’ 
preferences for an experimentalist policy process. Recognition of the scope conditions that 
are theorised to favour recourse to experimentalist policy processes is indeed reflected 
in interest groups’ preferences towards the policy implementation and institutional 
arrangements, which both the IED and GDPR cases show very clearly. In those two cases, 
moreover, these preferences also lead interest groups to favour and lobby for recursive 
arrangements for policy implementation. Insofar as recursive arrangements are proposed 
or are already present, interest groups seem to have a positive stance towards them. This is 
shown most explicitly in the case of the Technical Working Groups, but also with regard to 
the intended functioning of the WP29 (and future EDPB). Interest groups’ criticism of the 
way the latter had been functioning reflects the scope conditions and therefore the need for 
an institution that works in a more iterative and cooperative way. The two other cases do 
not contradict the expected relationship between (recognition of) the scope conditions and 
interest groups’ preferences for recursive and cooperative arrangements. In the de novo 
Child Protection case, however, this did not translate into lobbying objectives. In the IORP 
case, the causal mechanism is found in a negative way – namely, the questioning of the 
scope conditions leading to a questioning of the proposed recursive arrangements – which 
nevertheless does not violate the hypothesised relationship between scope conditions and 
interest group preferences. 
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The importance of the existing governance framework for the preferences of interest 
groups also emerges from the case studies. The positive experience with the experimentalist 
arrangements in the IED case led interest groups to favour their continuation, while the 
(perceived) negative experience with the framework for the insurance industry – applied 
to the adjacent policy field of pension fund regulation – instead led them to strongly 
oppose it. The GDPR case similarly shows how the shortcomings of the existing recursive 
arrangements were reflected on in the lobbying process, and formed the basis for interest 
groups’ arguments for improving these arrangements. This supports the conclusion that 
reflection on (the functioning of) the existing governance framework influences interest-
group preferences, albeit to a somewhat less prominent extent than in the IED and IORP 
cases. The Child Abuse case likewise supports this conclusion by showing how in the 
absence of that reference framework, interest groups did not actively lobby in favour of 
the introduction of such institutional arrangements – neither did they oppose it. This 
comparison suggests that interest groups may favour existing or proposed experimentalist 
arrangements, provided that they acknowledge all three scope conditions, but that they do 
not necessary propose such arrangements as a lobbying objective on their own initiative 
if they are not part of the proposed governance framework.

Table 1 provides an overview of policy contexts of the case studies, and the lobbying 
objectives regarding recursive policy arrangements in the legislative phase.

Scope 
conditions 
(present / 
agreed)

Existing or 
proposed 
recursive 
arrangements

Interest group 
preference for 
recursive policy-
making

Lobbying in 
favour of recursive 
governance 
arrangements

IED Yes Yes Yes Yes

GDPR Yes Yes Yes Yes*

Child Abuse 
Directive

Yes No Yes No

IORP II Directive No Yes No No (against)
Table 1 – *Note that interest groups’ own role in those arrangements was not a lobbying objective

Interest group involvement in implementation: top-down and 
bottom-up engagement

The ways in which interest groups participate in policy implementation is of special 
interest when researching the practice of recursive, implementation-based policy 
processes. Interest-group behaviour in implementation is shaped on the one hand by 
the institutions that are part of the de jure governance framework. In addition, interest 
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groups may organise their own channels through which they seek to critically follow the 
implementation and provide inputs where necessary on the other. Both their behaviour 
in the top-down institutions and their own bottom-up initiatives may be considered an 
effect of the institutional arrangements of the governance framework. At the same time, 
moreover, both the participation in top-down institutions and the bottom-up initiatives 
shape the functioning of the policy process in practice, and both shape the functioning 
of the governance framework more generally. This section discusses the recursive 
relationship between the implementation institutions and interest-group behaviour in the 
(possibly recursive) implementation of the four policy processes. 

The IED case can be argued to be most developed when it comes to the institutions 
that facilitate the iterative implementation of broad policy goals, in which the active role 
of interest groups is explicitly defined. The outcome of the legislative process is that BAT-
AELs are indeed binding for national competent authorities issuing permits to operators 
and that room for derogation is kept rather narrow, which means, most importantly, that 
the recursive BREF-writing process has become of major concern for interest groups. As 
it is the BATs that will determine the concrete emission limits to which an operator has to 
adhere, the BREF (BAT-Reference)-writing process is where practical policy outcomes are 
determined – much more than in the legislative phase of the policy process. This de jure 
statute of the BATs has thus caused a major shift, or rather an extension in lobbying focus 
and engagement. Indeed, the case study speaks of a duality in lobbying in which active 
interest representation in the legislative phase is complemented with active engagement 
in the Technical Working Groups as the implementation institutions. 

Since this duality in lobbying activity seems to be the direct result of the official status 
of the BATs in setting emission limits, the behaviour of interest groups in the institutional 
setting has been dubbed the de jure pathway to extended interest group involvement. This 
is also based on the finding that all interest group engagement in the implementation of 
the IED takes place in the official implementation institution, and not in other, bottom-up 
channels – as seen in the GDPR case. It seems that the due to its accessibility to industry 
and NGO representatives alike, the Sevilla Bureau (and its Technical Working Groups) 
is providing sufficient institutional opportunity for participation of the interest groups. 
These groups deliver their data, provide their inputs, and form part of the process in 
which on the basis of the empirical data the reasonably achievable emission levels are 
determined. The IED case thus shows a relatively high congruence between the role that 
interest groups should play in the recursive policy process on paper, and how they fulfil 
that role in practice. 

This de jure pathway to extended engagement contrasts with the situation in the GDPR, 
where interest groups generally refrain from engaging with the central implementation 
institution. This implementation institution – WP29, and under the new Regulation the 
EDPB – on paper has a similarly central position as the TWGs in implementing the 
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broad policy and updating and revising it on the basis of new knowledge, insights, and 
techniques. The WP29 however differs from the TWGs in two major respects. The first is 
that the WP29 has less direct implementation powers at the national level. Although the 
advisory documents it provided to the Commission and the Parliament did have significant 
political clout, the WP29 did not have the competence to impose decisions on the way in 
which national DPAs should handle particular data protection issues – which the Sevilla 
Bureau through the BAT-Reference documents produced in TWGs does indeed. The rather 
weak national implementation powers of the WP29 under the old Directive, and the fact 
that the EDPB’s enhanced competences in settling data protection disputes were still to be 
effectuated in practice at the time of writing the case study chapter, can be considered one 
reason for the finding that interest groups have not so far perceived this implementation 
institution to be a centrally important ‘venue’ in policy implementation. A second, perhaps 
more important, difference with the Sevilla Bureau, and an important reason for interest 
groups to not engage with the WP29, is that the Working Party is explicitly inaccessible 
to interest group actors – as suggested above. Despite some intentions by the new Chair 
of the EDPB to establish a more engaged relationship with non-state actors in order to 
receive their inputs on a more continuous basis, these changes are still very preliminary 
and if anything they will emerge de facto throughout the coming implementation years.

As the impact of the WP29 under the old Directive first and foremost manifests in the 
form of its advice to the Commission and the Parliament, it may be expected that direct 
access to either of those latter institutions has so far been a more lucrative lobbying 
strategy than trying to influence the advice given to them by an institution that does not 
allow for interest group inputs. This, however, does not mean that these actors refrain from 
participating in the implementation process altogether. Since the issue of data protection in 
the online world evolves so rapidly, and since the issue of data protection is so omnipresent 
in basically every economic or business sector, interest-group actors see it as a necessity 
to stay involved, follow new developments, and provide inputs to policy makers and data 
protection authorities alike. 

Since the official implementation institution does not facilitate that continuous 
information provision from interest groups, some (collaborations of) interest groups have 
developed their own channels – which I call the ‘do-it-yourself’ pathway to extended 
participation. The Consumer Justice and Enforcement Forum (COJEF) of European 
consumers’ organisation BEUC and the European Privacy Association are among the 
prominent examples of interest groups’ own initiatives to remain involved outside of the 
official implementation institution. These initiatives clearly respond to the need to work 
iteratively and cooperatively, so as to accommodate the scope conditions of strategic 
uncertainty and polyarchy, and operate transnationally in order to deal with the complex 
interdependence. Arguably, the need to stay involved is felt strongly enough in the case of 
the GDPR for interest groups to make that effort: it seems that refraining from engagement 
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because of the inaccessibility of the implementation institution is considered too ‘costly’ 
(politically speaking), as groups understand that the policy making and revision takes 
place, or indeed should take place continuously throughout the implementation process. 
Although not articulated explicitly in the lobbying process during the legislative phase, 
these groups do envision what role they could play themselves in providing input and 
informing policy makers and authorities. Although this shows the reflexive and creative 
response of actors to their institutional context, a pitfall of this do-it-yourself pathway to 
extended involvement is that, as the GDPR shows, only some of the interest groups are 
indeed able to organise themselves to stay involved throughout the implementation as it 
involves spending money, time, and human resources. This may be expected to especially 
disfavour the NGOs that are less well-resourced than business and industry actors.

The high priority given to the implementation of the GDPR seems to be an important 
incentive for interest groups to actively seek to stay involved, and to spend time, money 
and human resources on doing so on their own initiative so as to compensate for the 
lack of engagement opportunities in the WP29 or EDPB. The Child Abuse case, by 
comparison, shows equally little opportunity for interest groups to remain involved 
through official, top-down implementation institutions (in fact, it is hard to even detect 
a clear central implementation institution), with the additional policy challenge that the 
implementation of the policy is given particularly low priority by the Commission. The 
broad policy goal that all forms of child sexual abuse should be subject to proportional 
penalty and the discretion for Member States and lower level units to pursue this in 
a way that best fits their national jurisdictional context, are not accompanied by any 
official, central institution to guide implementation. The recent evaluation report of the 
Commission, and especially the shadow report by the European Parliament shows how the 
combination of broad goals, ambiguous (or indeed ‘open-ended’) policy measures and the 
absence of any institution systematically facilitating the policy implementation process, or 
fostering information exchange and best-practice finding among those lower-level units, 
has resulted in this Directive effectively falling into disuse. The Commission does not 
seem to prioritise the implementation of this Directive at all, nor are there institutional 
arrangements that ensure its active implementation or enforcement. 

The situation in the Child Abuse case with regard to interest groups’ own efforts 
to extend their engagement outside of the official implementation institution differs 
from the GDPR case to the extent that no bottom-up initiatives seem to have emerged. 
Arguably, even though the EDPB in the GDPR case may not be especially open to interest-
group engagement, there is so much activity surrounding the implementation of the 
Regulation that interest groups are motivated to develop their own bottom-up channels 
for engagement.  By contrast, insofar as this Child Abuse Directive is effectively a dead 
letter – or merely ‘a political gesture’ as one interviewee calls it – there is hardly any 
incentive for interest groups to develop their own engagement mechanisms, even if some 
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do pursue their own objectives related to those of the Directive. Indeed, one of the very 
few initiatives that reminisces of the bottom-up efforts in the GDPR is the ICT Coalition 
for Children Online. That ICT Coalition, however, is not devoted to information exchange 
and best-practice finding in the implementation of this Directive specifically, but rather 
touches upon the topic as one of the many issues they work on.

Despite the cooperative and iterative intentions of policy-makers and interest groups 
discussed above, there are neither official, top-down institutions nor bottom-up initiatives 
to facilitate such cooperation and information exchange. This can be seen as the result 
of, but at the same time a contribution to, the Directive being a dead letter – a point that 
I will return to in the next section. 

The IORP case, lastly, shows the somewhat paradoxical situation that interest groups’ 
opposition against implementation-based and recursive policy-making forces them to 
engage in the implementation process and, therefore, in the implementation institution 
that these interest groups almost uniformly oppose. The outcome of the strong lobbying 
of a powerful coalition in this policy process is that both the role of EIOPA as the 
implementation institution and the extent to which policy is shaped and refined recursively 
through delegated acts, has become very limited – at least on paper. Indeed, with the 
G9 strongly and successfully opposing the major changes that the IORP II Directive 
pursued, the content of the recasting is rather modest and concerns first and foremost the 
regulation of cross-border pension funds. No major changes in the governance model, 
such as more extensive use of delegated acts or an enhanced role for EIOPA, have been 
introduced, nor have the Solvency II-based capital requirements been adopted as the new 
tool for ensuring IORPs’ prudent investment behaviour. As such, the Directive does not 
have de jure recursive arrangements that require the extended engagement of the relevant 
stakeholders in the pension funds sector.

But since the stakeholders gathered in the G9 see EIOPA as pursuing its own agenda, 
applying a policy paradigm to IORPs that is argued to be incommensurable with the 
nature of pension funds, these stakeholders feel the need to follow what EIOPA will be 
doing in the implementation of the IORP II Directive. Fearing that EIOPA, backed up 
by the Commission, may introduce the Solvency-based capital requirements for IORPs 
in the implementation process – ‘through the backdoor’ – one of the main incentives to 
engage actively in EIOPA’s stakeholder group is to make sure that the Authority does not 
overstep its role. This means that precisely the lobbying objective of not leaving room in 
the implementation phase for further policy making and recursive updating and iterative 
refining tools and measures for supervising IORPs’ investment behaviour drives these 
groups to extend their involvement to this phase and engage in what they oppose as the 
implementation institution. Arguably similar to engagement in the Technical Working 
Groups of the IED becoming a necessity to influence policy outcomes, actors’ engagement 
in EIOPA’s stakeholder group is seen as an utter necessity to keep some control over 
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the concrete policy outcomes. It should, however, be stressed that the incentive for such 
extended engagement contrasts with the motivations of the interest groups in the other 
three cases: in the IORP case, the interest groups would have ideally not engaged in the 
implementation process. This, again, leads back to the fundamental point that the scope 
condition of complex interdependence as such was rejected by the stakeholders involved 
in the IORP II Directive. 

Conclusion: extended interest group participation in recursive policy processes 
Comparing the situation of the first three case studies, some preliminary conclusions 
on extended interest group engagement can be drawn. First, extended participation can 
result from highly institutionalised arrangements that not only facilitate but moreover, 
by their de jure consequences, push interest groups to participate and continuously 
provide inputs. The IED case and the IORP case alike show quite clearly how official 
implementation institutions influence the behaviour of interest groups concerning 
their extended engagement in the implementation process. The IED case shows how 
behaviour of interest-group actors coincides with their role in the recursive arrangements 
on paper. The IORP case similarly shows how interest-group behaviour is shaped by 
institutions that are proposed to address the scope conditions of uncertainty, polyarchy, 
and interdependence – with the difference that the goal of their involvement is to block 
the functioning of the recursive policy process. 

As an instance of actors’ responding reflexively and creatively to their institutional 
context, extended participation may also emerge in the absence of institutional 
arrangements that are officially open to interest groups, namely through bottom-up, or 
‘do-it-yourself’ initiatives by such actors. As such initiatives are costly in terms of money, 
time, and human resources, a condition is that the incentives to make that effort should 
be high. The GDPR case shows such high stakes by the simple fact that a great deal is 
going on in the field of data protection regulation. The Child Abuse Directive, by contrast, 
shows how a combination of the absence of implementation institutions and general low 
priority given to the implementation process can lead to all-round inactivity – both in 
terms of top-down and bottom-up implementation institutions. 

Table 2 provides an overview of the policy conditions for recursive policy processes, and 
their effect on interest group engagement in the implementation.
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Scope conditions 
(present / agreed)

Institutional 
arrangement for 
engagement in 
implementation 

Implementation 
/ enforcement 
pushed by 
Commission

Extended 
participation

IED Yes Yes Yes Yes: de jure 
pathway through 
top-down 
implementation 
institution

GDPR Yes No Yes Yes: do-it-yourself 
pathway through 
bottom-up 
institutions 

Child Abuse 
Directive

Yes No No No: general 
inactivity 

IORP II 
Directive

No Yes Yes Yes: to prevent 
de facto, through 
top-down 
implementation 
institution  

Table 2. Overview of conditions and effect on extended interest group participation

Functioning of the policy process through the behaviour of interest 
groups

The final question that this thesis seeks to answer is how interest groups, through their 
behaviour in or outside of the institutional arrangements of a policy process, contribute to 
the functioning of the policy process. More specifically, the question is whether and how 
the behaviour of interest groups contributes to the function or emergence of recursive, 
or indeed experimentalist policy processes. The above sections compared the conditions 
under which interest groups seem to extend their engagement to the policy implementation, 
and under what conditions they do so through the top-down implementation institutions. 
This last comparative section looks at the effects of those responses for the policy process 
at large. With this third comparison element, the relationship between institutions and 
actors shifts back in the sense that it reviews how actors’ behaviour in the institutions 
shapes the institutions and thereby the governance structure.

The result of the de jure pathway is a reasonably well-functioning experimentalist 
governance process. The central implementation institution has explicit and extensive 
room for participation of the affected – albeit with practical limitations such as the 
resource bias as addressed in the case-study chapter. It focuses on technical discussions, 
thereby requiring interest groups to deliver convincing empirical evidence to back-up their 
arguments. The status of the output (in the form of concrete BAT-Associated Emission 
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Levels) furthermore makes participation in the implementation institution of central 
importance, as opposed to it being an optional extra channel. With the broad accessibility 
of the TWGs, the nature of their discussions, and moreover the binding nature of their 
outputs, the governance framework directs the relevant stakeholders to play their role 
in the recursive process. Indeed, the de jure status of the outputs of the implementation 
institution pushes all relevant stakeholders to participate in that process and to deliver 
the inputs it needs in order to recursively and cooperative determine the emission levels 
on the basis of the best available techniques. The participation of those actors thus makes 
policy process function recursively, showing an experimentalist policy-making practice 
indeed, and thereby coping with the challenging policy conditions of interdependence, 
polyarchy and strategic uncertainty – or the ‘moving target’ of environmental  issues. 

Another important factor contributing to the functioning of the experimentalist 
process in the IED, which contrasts significantly with the IORP case, is that none of the 
interest groups actively lobbied against the use of these arrangements. Possibly as a result 
of actors’ broad agreement with the way in which the IED deals with the scope conditions, 
the lobbying process revolved around improving the details of the experimentalist 
policy process, by clarifying a number of ambiguities in the preceding Directive and its 
arrangements. This means, in short, that interest groups contribute to the development 
and functioning of an experimentalist IED, both through their preferences and lobbying 
in the legislative phase and through their behaviour in the implementation phase.

Insofar as the GDPR case may gradually adopt more experimentalist arrangements, 
these are not the result of interest group preferences in the legislative phase. Generally 
speaking, the changes made to the functioning of the WP29/EDPB have been pursued 
more or less independently from the lobbying efforts of the active interest groups, whose 
focus revolved much more about fundamental definitions and understanding new concepts 
than around the implementation process. Interest groups in the Child Abuse case similarly 
did not focus on the possible institutional arrangements for the measures proposed. Neither 
did they actively lobby for their own role in the implementation of the Directive and its 
proposed measures. Instead, their preferences and lobbying objectives were limited to 
a rather simple ‘pro and con’ regarding the proposed measure of blocking and filtering. 

In spite of the lobbying process of the GDPR not prominently contributing to the 
governance arrangements, the behaviour of the interest groups in the post-legislative phase 
may still shape the policy process, possibly contributing to experimentalist practices. The 
do-it-yourself initiatives48 in the GDPR indeed show such intentions, or logics, in their 
modus operandi. Those experimentalist elements may be ‘injected’ into the policy process 
in a bottom-up rather than a top-down way. BEUC intends to have COJEF project officially 

48 Note that COJEF and EPA are highlighted as two prominent examples; there are a number of other ini-
tiatives to which the suggestions made here may also apply.
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(de jure) recognised as a platform through which national consumer organisations can 
critically follow data protection practices in the different national contexts. The EPA, 
on the other hand, tries to engage policy-makers in the debates they organise, and have 
them engage in information exchange with the stakeholders form the field – in a way that 
the WP29/EDPB does not facilitate because of its exclusion of interest groups from their 
discussions. These two bottom-up initiatives may thus contribute to the development of 
recursive governance processes, respectively in a de jure or in a de facto way. 

Furthermore, where it seems that the incentives to approach and seek access to the 
(inaccessible) WP29 were low, this may change under the new Regulation and with the 
changes that may take place in the EDPB. On the one hand the stakes of participating 
may grow, as the EDPB will have more concrete competences in settling data protection 
disputes, becoming the ‘highest authority in the field of data protection’. As incentives 
may grow, interest groups may make a greater effort into accessing the Board than they 
have done regarding the Working Party. On the other hand, the new Chair of the EDPB 
seems to have a different view on the relationship she wants to maintain with non-state 
actors than her predecessor in the WP29 had. This may open up the accessibility of the 
EDPB for interest groups, even though this accessibility for, and official role of, interest 
groups in the Board has not been defined in the official legislation of the GDPR. Indeed, 
this more path-dependent way in which recursive policy processes may emerge, and the 
role that interest groups play in them, would coincide with for instance anti-discrimination 
policy ‘stumbling into’ experimentalism, as described by De Búrca (2010). But the extent 
to which this is likely to happen remains speculative at the time of writing. 

Where the bottom-up initiatives seen in the GDPR may contribute to the development 
of a recursive policy process in an unanticipated way, no such alternatives have been 
developed in the case of the Child Abuse Directive. Earlier research on the case suggested 
that institutions like the Safer Internet Programme might de facto be used by interest 
groups as platforms for information exchange and best practice finding, even though 
these did not have that de jure function (Truijens 2013). However, that possibility for a de 
facto contribution by interest groups to more recursive policy-making and implementation 
now turns out not to have been realised, as a result of general inactivity in the Directive’s 
implementation. This means that with no concrete measures, no institutional arrangements 
for implementation, and moreover no priority from the Commission, the Child Abuse 
case is a downward spiral which interest groups seem unable to break. The comparison 
with the first two cases suggests that interest groups can be activated, and can moreover 
contribute to recursive policy processes, either through the de jure institutions that require 
their involvement, or by prioritising the implementation to an extent that interest groups 
seek their alternatives to the de jure institutions. In the absence of both, interest groups 
seem to be able to do little, even though the need to work cooperatively and iteratively 
is explicitly expressed as a proper way to cope with the scope conditions characterising 
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the policy issue. Evidently, they can organise their own initiatives outside the scope of 
the legislation, as the case study shows that they do to some extent – referring to the 
example of the ICT Coalition. Such efforts at private regulation or the exercise of private 
authority are indeed widespread in transnational governance, where it often happens that a 
governance gap triggers private regulation initiatives (see e.g. Overdevest and Zeitlin 2014 
on private certification initiatives in transnational forestry governance). These private 
regulation efforts, however, do not necessarily imply a push towards experimentalism, as 
the private initiatives may take many different forms and may shape the public governance 
framework in equally many ways. Although the ICT Coalition shows some elements 
of recursive learning and best-practice sharing, I do not argue that it constitutes an 
experimentalist initiative per se, or that it will shape the governance framework in an 
experimentalist way.

The interest groups in the IORP case, finally, contribute to the shaping of the 
governance arrangements through their lobbying objectives in the legislative phase, 
comparably to the lobbying process in the IED case. The objectives, as well as the outcome 
for the governance framework, however, are the opposite of those in the IED, as the 
proposed recursive measures were explicitly opposed and successfully blocked. Where 
interest groups in the Child Abuse case do not contribute to the development or functioning 
of recursive policy-making through their inactivity, interest-group actors in the IORP 
case hinder such policy-making through their activity. Since the constellation of interest 
groups opposing such recursive policy-making is so significant, encompassing basically 
the entire body of actors affected by the policy, their G9 coalition had enough political 
weight to simply block the adoption of more implementation-based policy processes – 
regardless of the arguments these actors used to underpin their policy preferences. As 
a side note, this shows that it would have equally been within their capacity to facilitate 
such measures – which underlines the relevance of examining the role of interest groups 
in the emergence of new modes of governance.

Paradoxically, the actors who oppose the role of EIOPA in IORP regulation do indeed 
participate in its stakeholder group, thereby contributing to the latter’s functioning. But 
since this participation is motivated by the intention to make sure that EIOPA does not 
overstep its role, and make sure that no legislation will be (re-)defined throughout the 
implementation, it will probably not contribute to the functioning, nor the emergence, 
of recursive or experimentalist practices. This suggests that it is not only important to 
look at whether groups participate in the implementation institutions, but that it also 
matters why they do so in order to understand how such participation may contribute to 
the functioning of the policy process.
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Conclusion: interest-group behaviour and the functioning of experimentalist governance
The short conclusion on this final question is that interest groups’ preferences and 
behaviour do matter for the development and functioning of experimentalist governance 
– both in a positive and in a negative way. By explicit agreement with such a recursive 
governance framework, interest groups may indeed contribute to their use through their 
lobbying objectives in the legislative phase. Moreover, through their active contribution to 
the process of continued data gathering, information exchange and best practice finding, 
the relevant interest groups can greatly contribute to the functioning of the policy process 
in practice. By way of recursivity, this positive experience may subsequently feed back 
into their favouring the further use of such measures, indeed seen in the IED case. The 
importance of interest groups’ role also means that if they oppose such measures, either 
in their lobbying efforts or by refusing to participate – or both – the governance model 
that builds extensively on their input cannot be pursued, as the IORP case shows. Even 
if despite such opposition it would be adopted on paper, it would not work in practice. 

The engagement in top-down implementation institutions is the most straightforward 
way in which interest groups can contribute to the functioning of a recursive policy 
process. When the official top-down institutions do not allow interest groups to 
participate though, but when the need to engage is felt strongly enough, active interest-
group actors may develop their own bottom-up alternatives to pursue this engagement. 
Through such bottom-up or ‘do-it-yourself’ pathways, interest groups may also shape the 
institutional setting. The GDPR case showed how such initiatives can in themselves have 
an experimentalist modus operandi. ‘Uploading’ such initiatives may thus contribute to 
the development of experimentalist processes, be it from the bottom up. 

The next and final chapter will elaborate on the further implications of these findings, 
both with regard to the practice of experimentalism, and with regard to the dynamics 
between policy-making and interest representation more broadly.
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Conclusion: new modes of lobbying for new modes 
of governance

What are the insights gained from researching these four case of policy-making and 
lobbying under the scope conditions for experimentalist governance? What role do interest 
groups play in the development and functioning of recursive, experimentalist governance 
frameworks? And what further questions do those insights raise? This final chapter reflects 
on the findings of the case studies and the comparative chapter, and discusses some 
theoretical and societal implications as well as possible avenues for further research on 
the basis of these findings. 

Four cases of new modes of lobbying: the findings in a nutshell

The case studies show the role that interest groups can play in the emergence and 
functioning of new governance frameworks through their behaviour and preferences in 
policy formulation. The research also shows that this contribution to the governance is 
not always explicit or conscious on the part of the interest groups: sometimes the effects 
of their behaviour on the governance framework are rather implicit or unintended. The 
IED case and the IORP case show how interest groups can focus explicitly on governance 
arrangements as their main lobbying objective, as opposed to reaching concrete 
policy outcomes (i.e. particular standards or rules). In the IED, this lobbying effort in 
the legislative phase contributed explicitly to the further evolution of the governance 
design. Despite a clear division between industrial and environmental interests, and 
correspondingly between their opposing objectives in terms of concrete policy outcomes, 
there was broad agreement among interest representatives on the recursive governance 
arrangements for arriving at those policy outcomes. In other words, the IED case shows 
how disagreement about concrete policy outcomes can lead to agreement on the policy 
means among seemingly opposed interest groups. The lobbying process contributed to 
the use and further improvement of the recursive arrangements in the Technical Working 
Groups (TWGs). A similar broad agreement on governance arrangements among 
seemingly opposing interests in the IORP case, by contrast, had the opposite effect on the 
governance framework. A strong coalition involving almost the entire scope of affected 
actors successfully influenced the governance framework of that legislative process as a 
result of explicit lobbying focus on the institutional arrangements. 
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Interest groups in the GDPR case likewise addressed governance arrangements in 
the legislative phase, by lobbying on the role and the competences of the European Data 
Protection Board (EDPB) as the central implementation authority. Yet, their focus on 
this institution and the role of the interest groups themselves in it was not as strong as 
in the IED and IORP cases. A distinctive feature of the GDPR’s legislative process was 
the overwhelming influx of ‘new’ lobbying actors, as a result of both the extensive scope 
of the Regulation and the high salience of the issue of data protection and privacy. As 
a consequence, in contrast to the IED and IORP cases, the spectrum of interests and 
preferences in the legislative phase of the GDPR was extremely scattered. Lobbying 
consequently revolved more around definitions of (new) concepts and less around the 
governance arrangements. The lobbying process in the legislative phase of the GDPR thus 
contributed significantly less to the governance framework as such than was the case in 
the IED and the IORP processes. This means that the developments in the governance 
framework of the GDPR, and the role and competences of the European Data Protection 
Board (EDPB) specifically, are more the result of the policy-makers’ efforts than those of 
the interest groups – even though the scope conditions for policy-making led the interest 
groups to favour recursive governance arrangements.

The Child Abuse case, on the other hand, shows that despite intentions from policy-
makers to work towards a more recursive governance framework, and despite interest 
groups’ explicit agreement with this move, neither policy-makers nor interest groups 
really focussed on the institutional arrangements for such recursivity. As a result, no such 
recursive governance arrangements have been adopted or even proposed. The reasons 
for this neglect on the part of the Commission and policy-makers remains rather unclear. 
The findings of this case suggest, especially in comparison with the other three cases, 
that interest-group actors tend to respond to, and lobby on, provisions in the legislation 
that have been proposed, and not on those arrangements that perhaps should have, but 
were not proposed. In other words, non-state actors seem to be able to respond creatively 
and reflexively on their institutional setting, provided that there are institutions in that 
setting to which they can respond. The role of interest groups in the development of a 
particular (and possibly new) governance framework is practically nil in this case, which 
may be seen as both a consequence and a contributing factor to the Directive becoming 
a dead letter. 

The case studies furthermore suggest explanations for why interest groups in the 
one case favour or even actively support a recursive governance framework, while they 
fiercely oppose such a framework in the other. The thesis takes the scope conditions for 
experimentalism and the existing governance framework as the two central explanatory 
factors in interest-group preferences regarding recursive policy-making. The explanatory 
value of these two factors in the policy-making context is most prominent when contrasting 
the IED to the IORP case. The experimentalist approach to policy-making is arguably fit 
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to accommodate conditions of strategic uncertainty, a polyarchic distribution of power, 
and complex interdependence between states and between state and non-state actors, 
and is as such expected to be an attractive governance alterative under those conditions. 
In the three cases displaying all three scope conditions to a high degree (i.e. the IED, 
GDPR and the Child Abuse Directive) I found that policy-makers and interest groups alike 
indeed favoured recursive governance arrangements, as opposed to more hierarchical 
models. In these three cases, all (or at least most) of the actors involved had a common 
perception of the policy problem as being characterised by those challenging conditions. 
Interest groups in the IORP case, by contrast, argued that although characterised by 
high strategic uncertainty as well as polyarchy, the issue of pension funds regulation 
was not a common, interdependent policy problem. The consequence of considering 
the policy issue as not being characterised by complex interdependence in that case was 
that enhanced European cooperation was received with limited enthusiasm in the first 
place. The strategic uncertainty and polyarchy underlying the problem only added to the 
opposition against EU-level policy in that situation where the interest groups did not feel 
the need to find a common solution. 

With regard to the effect on the preferences of interest groups of experience with the 
existing recursive governance framework or expectations about the proposed framework, 
the contrast between the IED and IORP is again very telling. The interest groups in the IED 
have collectively had a long-term rather positive experience with the recursive governance 
arrangements of the Sevilla Process (and its Technical Working Groups), which made them 
positive about the further use of this governance framework. Interest groups in the IORP 
process, on the other hand lacked such positive experience. More importantly, fearing 
that the proposed measures would not be flexible enough to accommodate the diversity of 
the sector, these actors expected a negative experience – an expectation that they based 
on the functioning of comparable arrangements in the related Solvency II Directive for 
the insurance sector. Hypothetically, industry representatives at the outset of the IED 
could have had similar concerns about BAT-AELs not preserving sufficient flexibility 
to accommodate the industry’s diversity. However, almost two decades’ experience with 
these measures has shown industry actors how they can work with it. The case studies 
(especially these two and the contrast between them) thus point to the strong effect of the 
policy-making conditions and the existing governance framework on the preferences – 
and hence lobbying behaviour – of the relevant interest groups.

The case-study research furthermore illuminates different pathways through which 
interest groups can become involved in a policy-making process that does not stop when 
legislation is adopted. Top-down institutions can instigate what I call the de jure pathway 
to extended interest-group involvement. Interest groups can be attributed an explicit 
role in the formal composition of the central implementation institution, and can be 
formally engaged in discussions on implementation questions and evaluations. Both the 
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TWGs in the IED and EIOPA in the IORP case show how interest groups are receptive 
to such access opportunities for continued involvement. Interest groups heed the call for 
involvement even in the case of the Occupational Pensions Stakeholder Group (OPSG) 
of EIOPA, which they unanimously oppose as an implementation institution. Beyond 
accessibility, a second triggering element in this de jure pathway to extended interest 
group involvement is the status of the output of the implementation institution. The 
binding BAT-Reference documents that the TWGs produce are the clearest example of 
this: extended involvement becomes more than just a voluntary extra opportunity for 
expressing one’s preferences but instead the most important part of the policy cycle for 
influencing actual policy outcomes. In the case of the IED, this widespread engagement 
in the implementation institution constitutes the practical way in which interest groups 
contribute to a recursive, experimentalist governance framework. Interest groups in the 
IORP case have tried to avoid exactly this development: they did not want the policy 
implementation to be potentially so impactful that it would require their continued 
engagement. Their involvement in the OPSG is thus not likely to contribute to the further 
development of a recursive governance framework.

Bottom-up initiatives may form a suitable alternative when the top-down institutions 
are not accessible to interest groups, but when the need to remain engaged is nonetheless 
strongly felt among the relevant interest-group actors. The GDPR case illustrates what 
I call the do-it-yourself pathway to extended involvement. In an effort to overcome the 
institutional void resulting from Article 29 Working Party’s reluctance to engage with 
interest groups, the latter create their own opportunities for continued information 
provision to policy makers. The active implementation and high salience of the topic of 
data protection and privacy form sufficient incentives for (at least some) interest-group 
actors to develop their own initiatives. This incentive has proved an important condition 
for interest groups to invest the time and energy into developing such alternatives. The 
highly inactive Child Abuse Directive does not at all motivate the relevant stakeholders to 
do so. The do-it-yourself pathway can be valuable in this case to the extent that initiatives 
like BEUC’s COJEF have potential as platforms for information exchange and best-
practice finding, supplementary to the existing top-down implementation institutions. 
As these initiatives can even become officially acknowledged as such platforms, interest 
groups can contribute to the recursive character of the governance framework from the 
bottom-up. As the following section on implications will further elaborate, however, this 
do-it-yourself pathway to continued involvement has a number of important downsides 
for the governance framework more broadly. 

In order to follow new modes of governance that are much more based on quick 
iterations and evaluations in their implementation than more hierarchical governance 
models, interest groups seem to generally perform a dual lobbying role. Dual lobbying 
found in three out of the four case studies means that in addition to lobbying in the policy 
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formulation phase, interest groups subsequently actively engage in the implementation 
‘game’ whose rules were set in the previous phase. The de jure pathway means that this 
duality is the result of the simple understanding that implementation is where policy 
outcomes are impacted most. The bottom-up pathway means that although not motivated 
by, or even despite, the official rules of the game, interest groups still understand that 
policy is shaped crucially in the process after legislation is adopted. The duality of 
lobbying in the IORP case is conversely motivated by interest groups’ opposition to 
implementation-based policy-making: stakeholders perform a dual lobbying role as an 
extra safeguard to make sure that particular rules and standards are not adopted in the 
implementation process, or as they call it ‘through the backdoor’. A somewhat blunt 
depiction of the Child Abuse Directive is that interest groups did not perform this dual 
lobbying role, most importantly because there is hardly anything to engage with after 
the Directive’s adoption.

Implications for new modes of governance in the EU

These findings carry some further implications for governance frameworks that (seek 
to) build extensively on the inputs from interest groups in a recursive, iterative policy 
formulation and implementation process. The policy implications are that once all actors 
involved agree that a recursive framework with an extended and enhanced role for 
interest-group stakeholders is beneficial for accommodating the policy issue’s uncertain, 
polyarchic and interdependent character, a proper institutional framework should be 
provided for this purpose. The de jure pathway to interest group involvement shows how 
top-down institutions can be effective in steering all relevant interest-group towards 
extended involvement, and how their inputs can be used quite successfully for policy 
implementation and iteration. The top-down institutional framework moreover helps to 
redress potential imbalances in the types of interests that are represented in the longer 
policy processes of implementation and recursive revision. The IED case shows how 
two decades of policy iteration can support the involvement of a broad scope of interest-
group actors in the institution that guides the process of cooperatively and continuously 
updating and revising the most relevant standards for industrial emissions. Actors are 
aware of this governance mechanism and the arrangements through which they can 
participate, while the institution is accessible to those who want to become involved. The 
downsides, which were discussed in the case-study chapter, mostly concern the almost 
inherent imbalance in resources between NGOs and industry actors, and thus capacities 
to follow every BREF-writing process in its entirety. Although these downsides should 
(as a principle and in effect) not be underestimated, the case-study chapter also shows 
how clear top-down institutionalisation of the extended involvement allows for addressing 
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these issues of resource imbalance – in contrast to the bottom-up pathway to extended 
involvement discussed below. The most important way of balancing the positions of the 
different types of interests is by subsidising the less well-resourced NGOs for the specific 
purpose of this continued involvement in the BREF-writing process. Of course subsidies 
for smaller civil society organisations may also be provided in other circumstances, as 
a more generic phenomenon. But with respect to the proper functioning of recursive 
governance processes, the message is that top-down institutionalisation is better equipped 
to specifically address caveats in the practices of the governance framework than purely 
bottom-up situations.

Both in the GDPR and in the Child Abuse case this institutional framework for interest-
group participation in implementation is arguably insufficiently provided. Although in 
the GDPR, the result may be less disrupting than in the Child Abuse case, it should be 
noted that also in the former this is far from a guaranteed, fool proof outcome. Indeed, 
in the GDPR case interest groups themselves compensate for the lack of accessible top-
down institutions through their bottom-up initiatives. As has been previously discussed, 
such bottom-up initiatives can be helpful in filling institutional voids for data gathering, 
information exchange and best-practice finding in which the broadest scope of the 
network is involved, and can effectively become part of the official scope of institutional 
arrangements – which is what the BEUC tries to do with the COJEF project in enforcing 
data protection in the GDPR. The GDPR case thus seems to suggest that under the right 
circumstances, and with enough push in implementing the impactful Regulation, interest 
groups are sufficiently reflexive and creative to overcome institutional voids by themselves. 
But although the initiatives that are discussed aim to cover a broad array of interests, and 
although BEUC is itself the voice of the consumer against the interests of business, this 
balance in interests is less (if at all) controllable in a way that can be seen in the top-down 
situation of the TWGs in the IED. The downside of interest imbalances refers to the array 
of initiatives, which less well-resourced groups are typically less equipped to develop due 
to lack of financial and human resources. It also refers to the possible problem that arises 
when the scope of interests that are included in a particular initiative (for instance the 
European Privacy Association) is left to the private actors. Under such conditions, some 
groups may be excluded – for instance when they have opposing interests. Concretely, it 
is unlikely that EDRi would be invited to meetings of the industry-led Industry Coalition 
for Data Protection in the same way that the EEB and industry actors, with their opposing 
interests, partake in the same discussions in the TWGs. 

An even more fundamental disadvantage to this laissez-faire approach to extended 
involvement is that there need to be sufficient incentives for interest groups to spend 
resources on such initiatives. Most illustrative in this regard is that no such initiatives 
are developed in the case of the Child Abuse Directive, in contrast to the case of GDPR, 
where much is happening around implementation. This lack of bottom-up initiatives is 
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arguably a direct result of the Commission’s not prioritising the implementation of the 
Directive. The Child Abuse case thus shows how dependence on bottom-up initiatives 
can be detrimental in general for implementing the legislation. Having to depend solely 
on bottom-up initiatives is moreover unfeasible, as interest groups do not seem to respond 
to provisions that have not been proposed. The implication based on these four case 
studies is that in order for such a recursive governance framework to emerge, it is up to 
the policy-makers, in this case the Commission, and not the interest groups to come up 
with adequate arrangements to facilitate it. Although this thesis’s case studies suggest how 
problematic an institutional void can be, it is imaginable that there are other cases where 
interest groups do come forward with proposals of their own even when policy-makers 
have not done so. This concluding remark is therefore posed more as a warning on what 
could be the negative outcome of insufficiently providing the institutional framework, 
rather than as a generally valid social ‘law’. The most urgent question with regard to the 
Child Abuse Directive is how the current impasse can be broken. As policy-makers in 
the Commission and Member States actors seem to be looking to one another to make a 
first move, and as interest-group actors seem unable to stimulate activity in this respect, 
there is little perspective for imminent improvement of the situation – even despite the 
EP’s critical shadow report (2017) on the implementation of the Directive.  

With the composition and modus operandi of the European Data Protection Board 
still being open-ended, there are opportunities for adapting this top-down institution’s 
position vis-à-vis interest groups. Following the experimentalist approach to policy 
making, the GDPR as a whole would benefit from the EDPB’s attributing an explicit 
de jure role for interest groups in its operation. This would prevent the GDPR from 
being too dependent on interest-groups’ own initiatives, and would, once again, be a 
reasonable safeguard against imbalance in interest representation. Likewise, the Child 
Abuse Directive would greatly benefit from assigning a clear institution to guiding and 
facilitating its implementation. It would be relatively low-cost step for the Commission 
to arrange this de jure, and the expectation is – in a somewhat would or functionalist 
view – that the mere existence of a central implementation institution will activate the 
implementation of the directive more generally. Responding to the widely proclaimed 
intention to work in close cooperation with the relevant civil society stakeholders and law 
enforcement bodies, this central implementation institution should moreover formalise 
its cooperation with such actors. In that regard, an enhanced role for INHOPE – which 
already serves as the European network of hotlines – might be worth exploring further. 
However, although INHOPE cooperates with law enforcement authorities as well as with 
IT experts (such as internet service providers) in its work, the Directive is arguably in 
need of an institution that oversees and activates the implementation beyond the role of 
hotlines alone.
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Providing such top-down implementation institutions, however, has proven fruitless 
in the IORP case. Interest groups based their opposition on the argument that the 
implementation institution fit neither the dynamics of the sector nor the nature of the 
policy problem. The role and powers of the relevant interest-group actors is arguably 
disproportionate in this case, in the sense that these actors have been able to paralyse 
the policy process more on the basis of their political weight than on the strength of their 
arguments. In this case, it is clear that one group of players (in the form of a coalition 
comprising several types of interests) can indeed routinely dominate the lobbying process 
(cf. Greenwood 2011: 129, 232; Long and Lörinczi 2009: 183). As a result, regulation that 
may be argued to be quite reasonable in advancing prudent financial behaviour has been 
fully blocked on the basis of only mildly convincing arguments. The (disproportionately) 
strong position of ‘the affected’ groups in this case, however, is difficult to overcome. 
First, as a result of the focus on occupational pension provision, the policy process is 
irrelevant for consumer organisations – who could have functioned as a counterbalance 
against the G9. Secondly, these occupational pension funds have a lot of political clout 
simply because of the capital that is involved in their business. Ignoring their opposition 
to regulation is thus easier said than done for policy-makers. If these interest-group actors 
then strategically cooperate and form a coalition on the most general but fundamental 
elements of the proposed legislation, there is little leeway left for policy-makers. This 
is reflected in the finding that once they realised that the main proposed policy changes 
were difficult to pursue, policy-makers instead started to focus on the smaller changes 
that did have some chance of success.

A policy solution can be proposed, however. In order for policy-makers to break 
through this impasse, it may be useful to develop and propose an institution for 
occupational pensions in its own right. Even though core elements may be based on the 
way EIOPA works in the insurance sector, it would be helpful if the strong arguments 
about a different ‘paradigm’ were answered by an institution that fits that paradigm – in 
which the differences between insurance and pension industry are reflected by creating 
different supervisory institutions. EIOPA as a supervisory authority that lumps together 
insurance and pension funds has proven problematic because of its expected impact on 
pension funds in the perception of the stakeholders. In short, a specific occupational 
pension funds supervisory authority (‘OPSA’) might take away some of the opposition. 
This institution could in its modus operandi accommodate the differences in pension 
funds systems across the Member States, similar to the way BREF-documents respond 
to national and local contexts of installations. Such a proposal could thus respond to 
the fierce objections against an EU-level supervisory institution. However, given their 
strong ‘anti-interference’ objective, it is likely that interest-groups would raise still other 
arguments to block a tightening of pension fund capital requirements. 
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Further implications and future research 

These findings offer important insights for the operation of the four policy-making 
processes themselves as well as for understanding better how interest-group behaviour can 
contribute to the emergence and functioning of experimentalist governance frameworks. 
In addition, the research also offers fertile ground for future research. This final section 
proposes a number of further research avenues, both within these cases and beyond them. 
The findings furthermore provide important input for an assessment of the democratic 
legitimacy of (new and emerging) European policy-making processes.  

EU governance and interest representation
As to the future of the four pieces of legislation themselves, and in particular their 
governance framework, a promising research focus would be how the GDPR’s still 
open and somewhat ambiguous implementation institution EDPB may formalise its 
competences and its relationship with civil society. Whether and how the EDPB will 
prove able to channel the extremely broad scope of interests so as to utilise their inputs for 
policy iteration, is the first promising question that can be addressed. Whether and how 
bottom-up initiatives are acknowledged as platforms of information exchange, and thus 
become part of the official institutional spectrum, and what this means for the governance 
framework is a second question for future research arising from this thesis. As European 
data protection in general, and the EU’s GDPR in particular, does not exist in isolation 
from other parts of the world, the role that interest groups play in policy arrangements 
beyond the Union’s borders is also directly relevant. The way in which the GDPR is 
implemented will have direct impact on the relations with for instance the United States, 
including the functioning of the ‘Privacy Shield’, the successor to the Safe Harbour 
Agreement as a ‘regulatory interface’ (Newman 2015: 237) between the US and the EU. 
Interest groups in the US may equally be expected to shape the governance framework 
with which they have to deal. Whether or not such activity in either polity – where actors 
arguably are dealing with the same scope conditions for recursive governance – leads 
to convergence in the governance frameworks in the US and the EU is fruitful future 
research ground. 

Pension funds actors’ paralysing the adoption of any fundamental policy change in 
the IORP case raises questions about the decision-making processes on both sides – the 
policy-makers and the interest groups. In this respect it is highly relevant to investigate 
the lobbying process of the adjacent Solvency II Directive for the insurance sector. It may 
be insightful to examine why and how policy-makers in that case have been successful in 
adopting more stringent capital requirements – even though it can be expected that this 
has met equally fierce resistance from the stakeholders. In addition to these questions on 
the decision-making processes in both cases, a comparison with the Solvency II Directive 
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could illuminate the impact of EIOPA on that policy field. In comparison to the insurance 
case, furthermore, the effects of the G9’s paralysing the IORP II policy process may also 
be investigated. How are investments and asset management regulated in the occupational 
pension funds system now that supervision remains primarily a national competence, and 
how does that compare to the behaviour of insurers supervised by EIOPA? 

Several of case studies in this thesis suggest that subsidising NGOs and civil society 
groups could be an effective way to overcome imbalances in interests represented in 
the policy process. The effects of such subsidies forms input for further research: what 
are the consequences of this for the (in-)dependence of the smaller interest groups (cf. 
Sanchez-Salgado 2010; 2014b)? The suggestion that the INHOPE network feels inhibited 
from expressing too much criticism of the EU institutions that they depend on financially, 
is telling in that regard. Are these effects different when subsidies are directly meant to 
stimulate participation in the institutional arrangements of one particular policy process, 
such as the EEB’s involvement in the Sevilla Process than when these subsidies are more 
generally meant to support the existence of a particular interest organisation? Does the 
EEB feel they are subsidised exactly to be able to take a critical stance in the BREF-
writing process? And how does this work for the subsidised COJEF project of the BEUC, 
which seeks to critically and independently follow data protection practices of companies 
in different Member States?

Implications for democratic legitimacy
Finally, a more normative follow-up research topic concerns an assessment of the 
democratic potential of these new modes of governance. With an eye on involving ‘the 
affected’ in policy formulation and implementation as a source of democratic legitimacy, 
this endeavour could provide up-to-date insights into the deliberative democratic 
mechanisms in EU policy-making and the legitimacy that stems from those procedures. 
In other words, having investigated the different stages of the policy-making process 
and the different dynamics between policy-makers and interest groups, the research not 
only illuminates whether, but also how civil society participation can be ‘a remedy to the 
legitimacy crisis of the EU’ (Kohler-Koch 2010: 101). Such research requires measurable 
criteria for democratic legitimacy, which can be applied to the policy-making process and 
the way governance arrangements involve civil society.

Based on the seminal work of Jürgen Habermas, various scholars in the deliberative 
democracy ‘school’ have proposed such standards that can be used to measure the 
extent to which decision-making processes can be, or in fact are, a source of democratic 
legitimacy (e.g. Habermas 1996; Engelen 2008; Mügge 2011; Kimmel 2016). In this view, 
decision-making can be democratically legitimated by its procedures, as opposed to, or 
in addition to, political entities deriving such democratic legitimacy from their ‘mandate’ 
from the electorate – often referred to as input legitimacy. In order to distinguish this 
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form of legitimacy from input legitimacy as well as from legitimacy derived from the 
quality or fit of the policies produced (output legitimacy), Vivien Schmidt refers to the 
procedural view as throughput legitimacy (2013: 2).  Her definition of throughput is the 
‘inclusiveness and the openness of its various institutional bodies to “civil society”’ and 
the ‘[e]fficacy of the many different forms of EU governance processes and the adequacy 
of the rules they follow in policymaking’ (Ibid. 6). Taking the institutional procedures 
themselves as compelling reason for obedience rules, legitimacy of the policy process 
as a whole refers to ‘the extent to which input politics, throughput processes, and output 
policies are acceptable to and accepted by the citizenry, such that citizens believe that 
these are morally authoritative and they therefore voluntarily comply with government 
acts even when these go against their own interest and desires’ (Ibid. 9).

Although input legitimacy is a clear source of legitimacy that rests on commonly 
accepted democratic procedures of representation (i.e. elections), its practical applicability 
is increasingly limited as it presupposes a clear principal-agent model of governance. It 
requires, in other words, that there be a clear distinction in the policy-making process 
between those who make and define the rules and those who comply with them, while 
in practice this lines proves much more blurred (Sabel and Zeitlin 2010: 17). This is 
especially true for more horizontal modes of governance, including experimentalism. 
Principals tend to have only limited knowledge about how to formulate their goals and 
they have only a vague idea of how to best achieve them, hence they can learn about both 
from the agent in the recursive policy process (Ibid. 11-12). This blurred line means that 
in practice different actors can take on the role of principal or agent at different stages of 
the policy process, which has implications for the lines of accountability in that process, 
and ultimately the legitimacy of the policy. Hence, from an experimentalist perspective, 
‘accountable behaviour in this setting no longer is a matter of compliance with a rule 
set down by the principal, as if the principal knew what needed to be done, but rather 
provision of a good explanation for choosing, in the light of fresh knowledge, one way of 
advancing a common, albeit somewhat indeterminate project’ (Ibid. 12). 

Throughput legitimacy as a concept is thus especially applicable to recursive 
governance arrangements such as experimentalism that depart from classical hierarchical 
governance models, as Schmidt (2013: 17-18) herself argues. In classical hierarchical 
governance, legitimacy is embodied in the entity that makes the central policy decisions, 
such as the Commission or the Parliament (e.g. Buchanan 2002: 691-692), while the 
implementation process should follow the decisions of that entity as closely as possible. 
Following this line of reasoning, instances of ‘street-level bureaucrats’ forming their 
own judgements in specific practical situations, by means of their authority and 
discretion (Lipsky 1980: 13-18), raise questions about the balance between practicability 
and legitimacy of their decisions. With an increasing emphasis on non-hierarchical 
implementation processes that celebrate rather than obscure such deviations from the 
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central policy line, it becomes increasingly important that legitimacy can also be derived 
from the procedures of implementation and its governance arrangements (cf. Rosanvallon 
2011: 2). Put differently, the question is how decision-making processes (can) generate 
legitimacy beyond the legitimacy of the entity adopting policy (cf. Habermas 1996: 300). 

As the most ‘typical’ case of experimentalism examined in this thesis, the IED 
case is probably most suited for such an empirical assessment. What are the normative 
implications of focusing on a technical, rationally motivated discussion, and is it at all 
possible to make such a strict distinction with the ‘political’ part of the debate? What are 
the concrete effects in terms of advantages for those who possess the technical information 
that is the main fundament for the discussions vis-à-vis the position of NGOs who do not 
have easy access to those data? In other words, does a governance framework revolving 
around a technical debate favour, unintendedly, industry actors’ position over that of 
environmental NGOs? And if so, what does that say about the practical limitation of such 
recursive, perhaps even deliberative, processes? 

Jens Kimmel’s 2016 paper, for example, offers a useful and directly applicable 
‘criterial’ framework for assessing the deliberative value of new modes of EU governance, 
which he applies to the IED’s Sevilla Process in particular. Based on Habermas (1996) 
on the one hand and Young (2000) on the other, these criteria distinguish between the 
access to decision-making institutions and the procedures within those institutions, for 
instance whether decisions are made by consensus or voting (Kimmel 2016: 245). The 
empirical evidence of my thesis allows for an up-to-date and extended assessment of the 
IED against those criteria for deliberative democracy. Kimmel’s criterial framework itself 
can moreover be extended so as to also accommodate the difference between top-down 
institutions and bottom-up ones. One of the deliberative criteria proposed by Habermas 
is that decision-making structures should be institutionalised so as to organise the 
involvement and behaviour of all participants equally (Habermas 1996: 126; cf. Kimmel 
2016: 244). This criterion is directly relevant for questions regarding the democratic 
potential of bottom-up initiatives like COJEF and the EPA in the GDPR case, or the IT 
Coalition in the Child Abuse case. As the case studies suggest, these initiatives may score 
high on their internal decision-making process and deliberative intentions in that regard, 
but the downside lies in their accessibility and openness. Non-institutionalised, bottom-up 
initiatives (or platforms, or fora) indeed seem more prone to excluding particular types 
of interests. 

An examination of the democratic legitimacy of new modes of governance, moreover, 
involves the question how accountability is organised in such dynamic policy processes. In 
this regard, the empirical material of this thesis suggests what dynamic accountability may 
look like in recursive governance frameworks (Sabel and Zeitlin 2010: 5). The relevance of 
this question is, once again, best illustrated by reference to the IED case. The output of the 
TWGs (i.e. the BAT-Associated Emission Level) is adopted formally by the IED Article 
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75 Committee, composed of Member States and chaired by the Commission (see eippcb.
jrc.ec.europa.eu). The IED Committee is thus politically responsible for these BAT-AELs. 
However, as the case-study chapter suggests, those political decisions practically never 
contradict the conclusions of the TWG, so as to not undermine the expertise of the TWG 
participants and their technical arguments. That means that the de jure accountability is 
transmitted to the de facto accountability of the TWGs. These TWGs, in turn, formally 
only advise the IED Committee and can therefore not be held accountable for the BAT-
AELs that are eventually adopted. This indicates how accountability can in practice be 
fluid or rather vague when the distinction between principals and agents becomes blurred. 
Comparable dynamics can be expected to emerge in the GDPR and the IORP cases, when 
the Commission relies increasingly on the expert advice given by, respectively, the EDPB 
and EIOPA, while the Commission itself is still politically responsible. In short, future 
research can be insightful for theory and practice of ‘new modes of accountability’ that 
come with new modes of governance. This includes the question to what extent the interest 
groups themselves can be held accountable for particular policy outcomes, when their role 
in recursive decision-making is enhanced, for instance through peer review procedures. 

These normative questions are rather fundamental when democratic legitimacy should 
increasingly come from the decision-making procedures, and relatively less from the 
political entity making policy decisions. This applies especially to cases of policy-making 
where the ‘purely technical’ discussions and their conclusions increasingly dominate 
‘political’ decisions – such as interest groups argue is the case in the IED. It should in that 
regard be noted that considering a topic as technical or calculable is in itself a political 
decision – as the lobbying debate in the IORP II Directive clearly shows. In other words, 
an assessment of the democratic potential of rationally motivated discussions involving 
‘the affected’ is of crucial importance when the clout of those discussions increases 
vis-à-vis the position of elected political representatives – which is the case in modes of 
governance that shift away from hierarchy.  
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Appendix

Appendix I: List of interviewees per case study
(Note that at the time of writing, some of the interviewees may not any longer have the position in which they 
were interviewed.)

Industrial Emissions Directive

Organisation Abbreviation Name Position

Non-state actors

The European Chemical 
Industry Council Cefic Ann Dierckx Policy adviser 

environment 

Institute for European 
Environmental Policy IEEP Patrick ten Brink Director of Brussels 

Office

The Union of the Electricity 
Industry EURELECTRIC Hélène LAVRAY Advisor Renewables & 

Environment

The European Steel 
Association Eurofer Jean-Pierre 

Debruxelles Environment director

The European Steel 
Association Eurofer Danny Croon Environment director

Confederation of European 
Paper Industries CEPI Jori Ringman Deputy Director General

European Environmental 
Bureau EEB Christian Schaible Policy adviser

Public actors

DG ENVIRONMENT NN Unit Air & Industrial 
Emissions

DG ENVIRONMENT Filip Francois Former team leader IED

IPPC Bureau Serge Roudier BREF writer and 
director

Environment Agency (UK) EA Neil Emmott Permit writer
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General Data Protection Regulation 

Organisation Abbreviation Name Position

Non-state actors

Bits of Freedom BoF Floris Kreiken Researcher

European Digital Rights EDRi Joe McNamee

AccessNow Estelle Massé Policy Analyst (Brussels 
office)

European Privacy Assocation EPA Paolo Balboni Founder / individual 
lawyer

Privacy International PI Simon Davies Founder / individual 
advocate  

Bitkom NN Policy adviser

European association of 
European Internet Services 
Providers Associations

EuroISPA Andrea D’Incecco Head of Policy

European Telecommunications 
Network Operators’ Association

ETNO NN Public and Regulatory 
Affairs Officer

The European Consumer 
Association

BEUC Agustín Reyna Senior Policy Officer / 
Senior Legal Officer

Federation of European Direct 
and Interactive Marketing

FEDMA Mathilde Fiquet EU Legal Affairs 
Manager

Zentralverband des deutschen 
Werbewirtschaft

ZAW Katja Heintschel von 
Heinegg 

Policy adviser European 
affairs

Science Europe NN Head of Policy Affairs

BUSINESSEUROPE NN Adviser Internal Market

American Chamber of Commerce 
to the European Union

AmChamEU NN Policy adviser

Public actors

 DG Justice and Consumers Bruno Gencarelli Head of the Data 
Protection Unit

Article 29 Working Party Florence Raynal Rep. of Chair Isabelle 
Falque-Pierrotin

Article 29 Working Party Jacob Kohnstamm Former Chair

European Data Protection 
Supervisor

EDPS Christian D’Cunha Head of Private Office 
of Director Giovanni 
Buttarelli

MEP Greens / Rapporteur Ralf Bendrath Assistant to rapporteur 
Jan Albrecht

MEP ALDE Sophie in ‘t Veld

MEP EPP / Shadow Rapporteur Axel Voss Shadow rapporteur 
GDPR
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General Data Protection Regulation (continued)

Organisation Abbreviation Name Position

European Commission Viviane Reding

DG JUSTICE Paul Nemitz Principal adviser
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Child Abuse Directive

Organisation Abbreviation Name Position

Non-state actors

European NGO Alliance for 
Child Safety Online

eNACSO John Carr Adviser online safety

European Digital Rights EDRi Joe McNamee Director

European association of 
European Internet Services 
Providers Associations

EuroISPA Andrea D’Incecco Head of Policy

Internet Service Providers 
Association Ireland

ISPAI Paul Durrant Chief Executive

ICT Coalition Andrea Parola Chair

INHOPE Arda Gerkens Chair

Internet Watch Foundation IWF Sarah Smith Technical Researcher

Public actors

Europol Jan Ellermann Senior specialist

Interpol Michael Moran Assistant director Human 
Trafficking

Eurojust Diana Alonso Blas Data Protection Officer

DG HOME Jakub Boratyński Head of Unit on Crimes 
against Children 

DG HOME César Alonso Iriarte Principal Policy Officer
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Institutions for Occupational Retirement Provision Directive

Organisation Abbreviation Name Position 

Non-state actors

German Occupational 
Pension Association 

aba Klaus Stiefermann Director General 

Pensions and Lifetime 
Savings Association

PLSA James Walsh Chairman 

Pensioenbeheer PGGM Nine de Graaf Coordinator IORP II

De Pensioenfederatie Sibylle Reichert Head of Brussels bureau

European Trade Union 
Confederation 

ETUC Claudia Menne Confederal Secretary

PensionsEurope Pekka Eskola Policy Adviser

BUSINESSEUROPE Rebekah Smith Chair Pension Working 
Group

Insurance Europe NN Policy Advisor, Pensions

Fieke van der Lecq Professor of pension 
markets at VU University

Public actors

DG FISMA Anna Kadar Head of Unit Pensions and 
Insurance

EIOPA Sandra Hack Head Pensions Unit

OPSG / CEO 
PensionsEurope

Matti Leppälä Chair OPSG (since April 
2016)
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Appendix II: Workflow of a Technical Working Group, schematically

Source: Commission 2012b: 39
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Summary

This thesis researches how interest-group behaviour contributes to the development and 
functioning of recursive, or experimentalist, governance frameworks in the EU. In response 
to often unpredicted developments and obstacles experienced since the establishment of 
the European Union (EU), new modes of European governance have emerged throughout 
the past decades. By and large, these new governance modes shift away from hierarchical, 
top-down policy-making, and are instead characterised by more horizontal processes. 
Governance scholars Charles Sabel and Jonathan Zeitlin argue in this respect that over 
the past fifteen years, European policy-making processes have increasingly become 
characterised by what they call experimentalist governance. In this governance model, 
policy is developed by means of broad framework rules, the details of which are determined 
throughout the implementation and revised on the basis of such implementation experience. 
Due to the explicit respect for differences in national and local context, in which the 
Member States are not required to give up (all of) their national sovereignty, this mode of 
governance seems particularly suitable for overcoming some of the thorny obstacles that 
the EU faces. The most central and distinctive feature of experimentalism is its focus on 
recursive review of policy and procedures. There is no direct intention to arrive at definitive 
policy solutions; the model instead works from the premise of revisability and corrigibility 
of provisional measures to be reviewed and revised on the basis of experience from the 
broadest possible range of relevant policy actors. In this process, a strict distinction 
between policy maker (principal) and policy subject (agent) blurs. This recursiveness 
arguably enhances the resilience and responsiveness to unpredictable changes in both 
policy problem and possible solutions. 

Following the theoretical framework of experimentalist governance, the thesis looks at 
governance frameworks and institutional arrangements that are established under conditions 
of strategic uncertainty, polyarchy, and complex interdependence. Both these conditions, 
which may favour recourse to recursive governance frameworks, and the governance 
arrangements themselves are expected to shape the behaviour of the relevant interest-group 
actors. Indeed, as the policy-making process leans increasingly on the implementation, so 
too may interest groups’ involvement shift or extend to the implementation phase. At the 
same time, whether and how these actors engage in the relevant governance arrangements 
is important for the effective functioning of the policy process. The form and extent of 
interest-group involvement in EU policy processes are determined as much by policy-
makers’ demand for information, as by interest-groups’ supply of such information and 
input. This means that the thesis addresses an endogenous research question in which 
governance arrangements and interest-group behaviour influence one another. By looking 
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at the role that interest groups play in new, recursive governance models in the EU, the 
thesis investigates the (changing) relationships between policy makers and interest groups, 
and how are those relationships shaped and reshaped. 

Having introduced the thesis’s topic in first chapter, the theoretical framework presented in 
Chapter 2 argues how the topic of interest-group behaviour is directly relevant for research 
on new modes of EU governance, and experimentalist governance in particular. It does not 
only argue that they are related, but also why it is important to investigate this relationship 
empirically in order to understand to what extent governance one paper corresponds with 
governance in practice. Indeed, in a governance model where interest groups play a central 
role in the provision of information and expertise, it is crucial to know which groups can 
and indeed actually do so. This not only matters for arriving at suitable and effective 
policy outcomes, but also matters greatly for the extent to which the EU is able to produce 
democratically legitimate policy. In suggesting this theoretical relevance, the chapter also 
explains what is missing in the literature and thus in our understanding of the relationship.

The thesis’s qualitative, in-depth comparative case-study design is presented in Chapter 3. 
The case selection follows a logic of gradually less likely conditions for experimentalism to 
be embraced by the relevant state and non-state actors – thus making it more difficult for 
such a governance framework to be further applied and developed. This likeliness refers 
to the policy-making conditions of the issue at hand (i.e. strategic uncertainty, polyarchy, 
and complex interdependence) as well as to the recursive character of the existing 
governance model and its institutional arrangements. The Industrial Emissions Directive 
(IED) is the case in which both the scope conditions of strategic uncertainty, polyarchy 
and interdependence are clearly present and in which an experimentalist governance 
framework has been applied for a longer period of time. The General Data Protection 
Regulation (GDPR) too is embedded in these scope conditions, and shows some recursive 
and iterative measures in implementing EU-level policy goals in the national context. The 
third case study, the Child Abuse Directive, displays the three scope conditions, which are 
moreover stressed by policy-makers and interest groups alike as the central challenges. 
This case, however, constitutes what I call de novo legislation, meaning that there is no 
pre-existing governance framework that policy-making actors can build or reflect on. The 
case study shows how lack of institutionalisation makes especially a de novo legislation 
vulnerable to failure. The Institutions for Occupation Retirement Provisions (IORP) II 
Directive, as the fourth and final case, may theoretically be argued to display the three 
scope conditions – and indeed, policy-makers initially proposed a number of recursive, 
cooperative measures to address these conditions. As it turns out, however, the relevant 
interest groups questioned the presence of complex interdependence in this legislation to 
such an extent that it strongly determined their preferences against the proposed recursive 
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governance arrangements. Each case study is based on qualitative, in-depth interviews 
with key lobbying and policy-making actors. 

The 2010 Industrial Emissions Directive, discussed in Chapter 4, constitutes the most 
developed case of an experimentalist governance framework – both on paper and in practice. 
It is expected that interest groups embrace a recursive, experimentalist, governance model 
not only because the issue of environmental protection is embedded in the three scope 
conditions for recursive governance, but also because the specific Directive has been 
working with recursive and corrigible measures for two decades. Indeed, the role of interest 
groups in policy implementation is clearly defined and institutionalised, and the relevant 
interest-group actors moreover seem to broadly agree with the recursive governance 
framework and their role in it. None of the non-state actors explicitly opposed the policy 
arrangements, and none favoured abandoning the governance model in the 2010 recast of 
the Directive. Despite a clear division between industrial and environmental interests, and 
correspondingly between their opposing objectives in terms of concrete policy outcomes, 
there was broad agreement among interest representatives on the recursive governance 
arrangements for (re-)defining and updating concrete policy goals. In other words, the IED 
case shows how disagreement about concrete policy outcomes can lead to agreement on the 
policy means among opposing interests. The de jure role that interest groups have in the 
governance model – with a central role in the on-going updating and revision of emission 
standards – is described in the chapter and is argued to constitute a rather well-functioning 
case of recursive policy-making. The chapter discusses how this de jure pathway to interest 
group involvement may bring about a positive feedback loop in which positive experience 
with the policy process makes interest-group actors support these measures. 

Chapter 5 presents the case of the General Data Protection Regulation of 2016 and its 
institutional arrangements for policy implementation. The policy issue of data protection 
and privacy in our digitalising world is clearly and rather explicitly embedded in the 
three scope conditions for recursive governance. However, although the governance 
arrangements of the GDPR’s predecessor (the Data Protection Directive of 1995) indeed 
had some recursive elements, an important and somewhat remarkable feature is that 
interest groups were given only a very limited role in those arrangements. Interest groups 
in the GDPR policy-making process have indeed addressed governance arrangements in 
the legislative phase, albeit to a lesser extent than in the IED case. A distinctive feature 
of the GDPR’s legislative process is the overwhelming influx of ‘new’ lobbying actors, 
resulting from both the extensive scope of the Regulation and the high salience of the 
issue of data protection and privacy. The scattered spectrum of lobbying actors caused the 
lobbying in the GDPR process to revolve primarily around definitions of (new) concepts 
– such as big data and encryption – and less around the governance arrangements. The 
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lobbying process in the legislative phase of the GDPR thus contributed only modestly to 
the governance framework as such. This means that the developments in the governance 
framework of the GDPR are more the result of the policy-makers’ efforts than those of 
the interest groups – even though the scope conditions for policy-making led the interest 
groups to favour recursive governance arrangements. The chapter discusses furthermore 
how interest groups have sought to participate and provide the necessary inputs outside 
the official, top-down implementation institutions. In so doing, it shows how recursive 
and cooperative elements may be introduced from the bottom up, through what I call the 
do-it-yourself-pathway to interest-group involvement.

Chapter 6 discusses the 2011 Directive on Combating the Sexual Abuse and Sexual 
Exploitation of Children and Child Pornography as a case of de novo policy-making 
– meaning that instead of revising an existing governance framework, it proposes 
new legislation from scratch. The issue of protecting children against sexual abuse, 
which revolves strongly around the role of the internet in committing such crimes and 
distributing child sexual abuse material, also faces conditions of uncertainty, polyarchy and 
interdependence. Referring to these conditions, the initial proposal for this Child Abuse 
Directive indeed contained experimentalist procedures of recursive revision of strategies 
and practices, in which the Commission emphasised the need for close cooperation with 
non-state actors. The case study, however, shows that despite intentions from policy-
makers to work towards a more recursive governance framework, and despite interest 
groups’ explicit agreement with this move, neither policy-makers nor interest groups 
really focussed on the institutional arrangements for such recursivity. As a result, no such 
recursive governance arrangements have been installed or even proposed. As the findings 
of this case suggest, interest-group actors tend to respond to, and lobby on, provisions 
in the legislation that have been proposed, and not on those arrangements that perhaps 
should have, but were not proposed. The case study thus shows the challenges of turning 
governance intentions into practice in a from-scratch-setting. It simultaneously shows how 
intentions can easily vanish without proper institutional arrangements – to the detriment 
of highly needed child protection policy. 

The Institutions for Occupational Retirement Provision (IORP) II Directive, discussed in 
Chapter 7, is the fourth and final case study of this thesis. The chapter shows how strong 
interest-group opposition against recursive measures can hamper the development of such 
a governance framework altogether – against the intended governance approach of the 
policy makers at the European level. The opposition was based on the argument that the 
measures for regulating pension funds were not flexible enough to respect the diversity of 
pension fund systems across the EU Member States, and thus the strategic uncertainty in 
regulating them. Even more fundamentally, the chapter shows the importance of complex 
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interdependence as a ‘possibility’ or scope condition for recursive governance. Interest 
groups argued that the issue of IORP regulation was not characterised by significant 
interdependence between states, and thus contested the need for EU-level policy altogether. 
A strong coalition involving almost the entire scope of affected actors successfully 
influenced the governance framework of the IORP Directive. The extensive lobbying 
focus on policy arrangements – rather than concrete policy outcome – is comparable with 
the lobbying focus in the IED case. Yet, in the IORP case this focus on institutions has had 
the opposite purpose and hence outcome, as it has prevented (more) recursive measures 
from being adopted and implemented. 

Having discussed each of these case studies in detail, Chapter 8 compares the findings and 
draws some preliminary conclusions. This comparative chapter presents the conditions 
under which interest groups seem to favour the use of an experimentalist governance 
framework, and the conditions under which their actual participation in recursive 
governance arrangements can be expected. The research findings suggest that interest 
groups’ preferences and behaviour matter greatly for the development and functioning 
of experimentalist governance – both positively and negatively. Through explicit support 
for such a recursive governance framework, interest groups may indeed contribute to 
the emergence or further development of experimentalism by their lobbying objectives 
in the legislative phase. Moreover, interest groups can greatly contribute to the practical 
functioning of the policy process through their active engagement in policy implementation, 
which involves continued data gathering, information exchange and best-practice finding. 
Conversely, interest groups’ opposition to recursive governance arrangements may block 
the emergence of an experimentalist governance framework – against the intentions or 
preferences of policy-makers. The research findings furthermore suggest that in order for 
the relevant interest-group stakeholders to embrace a recursive governance approach, some 
general agreement among state and non-state actors on the nature of the policy problem 
is crucial. The thesis, finally, discusses both top-down and bottom-up pathways through 
which interest groups can extend their participation in response to (their support for) a 
recursive governance framework. 

The case comparison is followed by the concluding Chapter 9, in which I discuss the 
implications of these findings for the theory and practice of experimentalist governance and 
interest representation, and in which I propose avenues for further research. The case-study 
research first illuminates different pathways through which interest groups can become 
involved in a policy-making process that does not stop when legislation is adopted. Top-
down institutions can instigate what I call the de jure pathway to extended interest-group 
involvement. Interest groups can be attributed an explicit role in the formal composition 
of the central implementation institution, and can be formally engaged in discussions 
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on implementation questions and evaluations. Both the governance arrangements of the 
Industrial Emissions Directive and those of the IORP II Directive show how interest groups 
are receptive to such access opportunities for continued involvement. Apart from the mere 
accessibility of such institutions, a second triggering element in this de jure pathway to 
extended interest group involvement is the status of the output of the implementation 
institution. Binding outcomes of such institutions make extended involvement more than 
just a voluntary extra opportunity for expressing one’s preferences; instead, extended 
involvement becomes the most important part of the policy cycle for influencing actual 
policy outcomes. 

Bottom-up initiatives may form a suitable alternative when the top-down institutions are 
not accessible to interest groups, but when the need to remain engaged is nonetheless 
strongly felt among the relevant interest-group actors. The GDPR case illustrates what I 
call the do-it-yourself pathway to extended involvement. The active implementation and 
high salience of the topic of data protection and privacy form sufficient incentives for (at 
least some) interest-group actors to develop their own initiatives. This incentive has proved 
an important condition for interest groups to invest the time and energy into developing 
such alternatives. By contrast, the highly inactive Child Abuse Directive does not at all 
motivate the relevant stakeholders to do so. 

The conclusion reflects on interest groups’ strategic behaviour and their adaptation to 
new modes of governance that are much more based on quick iterations and evaluations 
in their implementation than hierarchical governance models. The thesis suggests that 
interest groups seem to generally perform a dual lobbying role in order to adapt to such new 
governance structures. Dual lobbying found in three out of the four case studies means that 
in addition to lobbying in the policy formulation phase, interest groups actively engage in 
the implementation phase. The de jure pathway means that this duality is the result of the 
simple understanding that implementation is where policy outcomes are impacted most. 
The bottom-up pathway means that although not motivated by, or even despite, the official 
rules of the game, interest groups still understand that policy is shaped crucially in the 
process after legislation is adopted. Both pathways can shape the governance framework 
in practice and determine its functioning to a significant extent. The thesis thus shows that, 
as a general conclusion, it matters greatly how interest-group actors behave and respond 
to their institutional setting, as their responsive behaviour is neither direct nor automatic. 
This in turn is all the more relevant to study in the context of emerging horizontal and 
recursive – possibly experimentalist – governance frameworks in the EU, as their potential 
depends crucially on this reciprocity between governance institutions and key actors. 
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Samenvatting 

In dit proefschrift onderzoek ik de rol die belangenorganisaties spelen in Europese 
beleidsprocessen. Niet alleen kijk ik naar de rol die belangenorganisaties door beleidsmakers 
toegedicht krijgen, ook onderzoek ik hoe zij die rol in praktijk vervullen. Een belangrijk 
onderdeel van die vraag is hoe zij hun positie in het beleidsproces zelf vormen, door middel 
van participatie maar óók door middel van actief en expliciet lobbyen voor hun rol. Op basis 
van meer dan zestig interviews met lobbyisten en beleidsmakers, en aan de hand van vier 
casestudies, beantwoord ik de vraag op welke manier belangengroepen worden betrokken 
in (nieuwe) beleidsstructuren, oftewel governance, in de Europese Unie.

Het onderzoek richt zich specifiek op zogenaamde recursieve, of experimentalistische, 
vormen van governance in de EU. Beleidsmakers zien in de afgelopen decennia steeds 
vaker om naar dergelijke nieuwe beleidsstructuren, om op die manier het hoofd te bieden 
aan onverwachte en hardnekkige obstakels in het vormen en implementeren van beleid in 
de Europese setting. Nieuwe vormen van governance hebben veelal gemeen dat een strikt 
hiërarchische top-down structuur wordt losgelaten. In plaats daarvan wordt op een meer 
horizontale manier gewerkt. Experimentalist governance is een term waarmee Charles 
Sabel en Jonathan Zeitlin een specifieke vorm van horizontale beleidsvorming aanduiden. 
Dit governance model werkt vanuit brede overkoepelende beleidsdoelen, die door de 
implementatie in meer detail uitgewerkt worden. De verschillende manieren waarop beleid 
op landelijke of lokaal niveau wordt geïmplementeerd en de daarbij behorende ervaringen 
van succes of gebrek aan succes vormen input voor evaluatie en revisie van beleidsdoelen 
en –middelen. Door de expliciete ruimte die dit model biedt voor verschillende manieren 
waarop beleid in praktijk wordt gebracht – waarbij lidstaten niet worden geacht hun 
nationale soevereiniteit (volledig) over te dragen naar het Europese niveau – wordt dit 
experimentalistische governance model zeer geschikt geacht voor het omgaan met de 
obstakels waar de EU bijna per definitie mee geconfronteerd wordt. 

Het meest onderscheidende element van het experimentalisme is de nadruk en focus op 
terugkerende beleidsherziening, waarin zowel beleidsdoelen, middelen als procedures 
onderworpen worden aan evaluatie op basis van praktijkervaring. De directe intentie is 
dan ook niet om zo snel mogelijk toe te werken naar een definitieve oplossing voor een 
vastomlijnde probleemstelling. In plaats daarvan gaat het uit van constante herziening, 
aanpassing en verbetering van voorlopige oplossingen. In dit proces van herziening op 
basis van praktijkervaring spelen zowel publieke actoren van verschillende niveaus als niet-
statelijke actoren een prominente rol. Deze insteek maakt het experimentalisme in theorie 
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geschikt voor het ondervangen van beleidsproblemen die dynamisch en in ontwikkeling 
zijn, in plaats van statisch en overzichtelijk.

De eerste vraag die hierin opkomt, is welke rol belangengroepen hebben in zulke recursieve 
beleidsprocessen. Belangengroepen beschikken over informatie die van cruciaal belang is 
voor het bepalen van het beleid op Europees niveau, maar ook voor de verdere nationale 
of regionale implementatie van de brede beleidsdoelen. De input ‘vanuit het veld’ is dan 
ook essentieel om te kunnen bepalen op welke manier beleid in verschillende nationale 
settingen wordt geïmplementeerd en in hoeverre er succes wordt geboekt. Wanneer 
beleid in toenemende mate wordt geconcretiseerd in de implementatie, evaluatie, en 
herziening, dan kan worden verwacht dat belangengroepen ook in toenemende mate actief 
betrokken zijn in dat implementatie- en herzieningsproces. In deze thesis onderzoek ik 
op welke manier de betrokkenheid van zulke belangengroepen is geïnstitutionaliseerd 
in dergelijke beleidsprocessen. Dat betreft dus de rol van belangengroepen op papier. 
Vervolgens onderzoek ik op welke manier belangengroepen in praktijk betrokken zijn 
in het beleidsproces, dus in welke mate en op welke manier zij gebruik maken van die 
instituties. Ten slotte onderzoek ik of en op welke manier belangengroepen actief lobbyen 
voor de rol die zij krijgen in het beleidsproces: ik onderzoek naast concrete beleidsdoelen 
ook de instituties als lijdend voorwerp van het lobbyen. Deze drie vragen tezamen geven 
inzicht in de (veranderende) verhoudingen tussen beleidsmakers en belangengroepen in 
ontwikkelende Europese governance structuren, en ook hoe die verhoudingen worden 
gevormd en hervormd. 

Na het onderwerp te hebben ingeleid in het eerste hoofdstuk, presenteer ik het 
theoretisch kader in Hoofdstuk 2. Dit maakt duidelijk hoe het onderwerp van 
belangenvertegenwoordiging zich verhoudt tot de literatuur over EU governance. 
Specifieker maak ik in dat hoofdstuk het verband tussen belangenvertegenwoordiging en 
experimentalisme duidelijk, en beargumenteer ik waarom het belangrijk is deze vraag op 
basis van empirisch onderzoek te beantwoorden. Voor een begrip van de functionaliteit van 
governance in de EU is het cruciaal om te weten in hoeverre het beleidsproces op papier 
overeenkomt met het proces in praktijk. Daarenboven is de rol van niet-statelijke actoren, 
en zeker die actoren met een specifiek (privaat) belang, een essentieel onderdeel in het 
vraagstuk over de democratische legitimiteit van EU-beleid: welke partijen praten mee 
over beleid, en op basis waarvan is hun inspraak (en invloed) democratisch te legitimeren? 
Dit hoofdstuk bespreekt wat er in de literatuur over dit onderwerp nog lijkt te missen, en 
wat mijn onderzoek bijdraagt aan die literatuur. 

In Hoofdstuk 3 presenteer ik de methodologie en het onderzoeksontwerp van het 
onderzoek. Ik benader deze vraag op een kwalitatieve manier aan de hand van vier 
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casestudies op basis van een groot aantal interviews met lobbyisten en beleidsmakers. 
De casussen zijn zo geselecteerd dat de omstandigheden voor het ontstaan van een 
experimentalistische governance structuur verschillen. Per casus is het theoretisch 
steeds iets minder waarschijnlijk dat beleidsmakers en belangengroepen naar 
een experimentalistische aanpak van het beleidsprobleem zullen omzien. Deze 
waarschijnlijkheid refereert naar de beleidskenmerken die experimentalisme een 
vruchtbaar beleidsalternatief maken (namelijk strategische onzekerheid, polyarchische 
machtsverdeling en complexe wederzijdse afhankelijkheid tussen staten) en ook naar het 
recursieve karakter van de al bestaande governance structuur en de bestaande instituties. 
De Industrial Emissions Directive (IED) is de casus waarin de beleidscontext zich leent 
voor een experimentalistische aanpak, en waarbij een dergelijke recursief governance 
reeds twee decennia wordt toegepast. De General Data Protection Regulation (GDPR) 
wordt eveneens gekenmerkt door omstandigheden die een experimentalistische aanpak 
aantrekkelijk zouden maken. Het bestaande governance model heeft enkele recursieve 
trekken. Gegeven deze omstandigheden, zou de Regulation zich nog verder richting 
experimentalisme kunnen ontwikkelen. De Europese Child Abuse Directive, de derde 
casestudy, wordt ook gekarakteriseerd door de drie genoemde beleidsomstandigheden van 
onzekerheid, polyarchie en interdependentie. De Directive is echter een volledig nieuwe 
wetgeving en bouwt dus, anders dan de andere drie casestudies, niet voort op bestaande 
governance structuren. In de Institutions for Occupational Retirement Provision (IORP) 
II Directive, ten slotte, kunnen de beleidsomstandigheden voor experimentalistisme 
worden gedetecteerd. Wat echter blijkt is dat de betrokken belangenorganisaties zodanig 
vraagtekens zetten bij de noodzaak de nationale pensioenfondsen op Europees niveau te 
reguleren, dat het beleidsvoorstel om coördinatie en samenwerking te versterken werd 
tegengehouden door een lobbycoalitie vanuit de pensioensector. 

De Industrial Emissions Directive (IED), besproken in Hoofdstuk 4, vormt de meest 
ontwikkelde experimentalistische casus – zowel op papier als in praktijk. De verwachting 
is dat belangenorganisaties meegaan in de recursieve beleidscyclus, enerzijds omdat 
het voor alle betrokkenen aantrekkelijk kan zijn om op deze manier de bemoeilijkende 
beleidsomstandigheden het hoofd te bieden, en anderzijds omdat er al langere tijd op 
deze manier wordt gewerkt en de betrokkenen dus ervaring hebben met de functionaliteit 
van een recursief beleidsmodel. Uit de interviews blijkt dat vrijwel alle betrokken 
belangenorganisaties positief tegenover de governance structuur van de IED en hun 
eigen rol in die structuur staan. Dit resulteert er onder andere in dat geen van de actieve 
belangengroepen tegen de bestaande governance structuur en instituties heeft gelobbyd 
tijdens de herziening van de wetgeving in 2010. Ondanks de duidelijke tegengestelde 
belangen van milieuorganisaties aan de ene kant en vertegenwoordigers van de industrie 
aan de andere kant, was er dus overeenstemming over de recursieve modus operandi 
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van de IED. Deze casus toont aan hoe de officiële institutionalisering van een recursief 
beleidsmodel ertoe kan leiden dat (tegenover elkaar staande) belangenorganisaties actief 
betrokken blijven in verschillende fasen van de beleidscyclus – met groeiende nadruk op 
de evaluatie en herziening van beleidsimplementatie en –uitvoer. Dit noem ik de de jure 
weg naar recursieve belangenvertegenwoordiging. 

In Hoofdstuk 5 bespreek ik het lobbyproces rondom de General Data Protection 
Regulation (GDPR) met een focus op de instituties voor beleidsimplementatie en de rol 
van belangenorganisaties daarin. Opvallend is dat hoewel de voorloper van de GDPR 
enkele recursieve elementen had, belangenorganisaties slechts een heel beperkte officiële 
rol hadden in de instituties voor beleidsimplementatie. Hoewel er op dit punt wel gelobbyd 
is in het beleidsproces van de GDPR, is de focus op de instituties veel kleiner geweest 
dan in het geval van de IED. Karakteriserend voor het lobbyproces rondom de GDPR is 
de enorme hoeveelheid aan actoren, met een enorme verscheidenheid aan belangen en 
beleidsvoorkeuren. Mede als gevolg van het versnipperde lobbyspectrum in deze casus, 
draaide het lobbyproces voornamelijk om begrip en definitie van (nieuwe) concepten – 
zoals big data en encryptie – en veel minder om governance structuur en instituties. 
Het lobbyproces in de wetgevende fase van de GDPR heeft dus slechts in beperkte mate 
bijgedragen aan de vorm van de governance structuur. Dit betekent dat die structuur meer 
is gevormd door de voorstellen van beleidsmakers dan door de belangengroepen. Ofschoon 
deze groepen in interviews aangaven een recursieve governance structuur te prefereren 
– om op die manier om te kunnen gaan met de strategische onzekerheid, de polyarchie 
en de wederzijdse afhankelijkheid – is in het lobbyproces slechts weinig expliciete 
aandacht uitgegaan naar die governance structuur. Dit hoofdstuk laat echter zien hoe 
belangengroepen ook buiten de wetgevende fase om kunnen bijdragen aan de (recursieve) 
governance structuur. Juist doordat er weinig de jure ruimte is voor de betrokkenheid 
van belangengroepen in de instituties van de GDPR en haar voorloper, ontwikkelden 
verschillende belangenorganisaties hun eigen bottom-up platformen om toch de input te 
kunnen leveren aan beleidsmakers voor het bepalen en herzien van beleid. Dit noem ik 
de doe-het-zelf weg naar recursieve belangenvertegenwoordiging. Het hoofdstuk laat zien 
dat zulke bottom-up initiatieven onderdeel kunnen worden van het officiële beleidsproces, 
en dat belangengroepen dus ook buiten de wetgevende fase invloed kunnen hebben op de 
governance structuur.

Hoofdstuk 6 bespreekt de Directive on Combating Child Sexual Abuse and Sexual 
Exploitation of Children and Child Pornography uit 2011 als een de novo wetgeving – 
wat inhoudt dat er nog geen Europese governance structuur voor bestond. Het beschermen 
van kinderen tegen seksueel misbruik draait in deze wetgeving in grote mate rondom 
onlinemisbruik, online verspreiding en digitale manieren waarop kinderen in contact raken 
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met daders. Mede door de focus op de rol van het internet, is ook dit beleidsprobleem in 
grote mate gekenmerkt door strategische onzekerheid, polyarchie en interdependentie. 
Verwijzend naar precies die beleidsomstandigheden stelde de Europese Commissie in het 
initiële wetsvoorstel dat een recursieve aanpak met grote mate van samenwerking tussen 
statelijke en niet-statelijke actoren noodzakelijk was. De casestudy laat echter zien dat er, 
ondanks enkele naar experimentalisme neigende elementen in het eerste wetsvoorstel, en 
ondanks de bereidheid van niet-statelijke actoren om op die manier te werk te gaan, geen 
aandacht is uitgegaan naar institutionalisering van dergelijke coöperatie en recursiviteit. 
Dit heeft ertoe geleid dat het de Directive ontbreekt aan instituties die implementatie van 
Europees beleid in nationale context coördineren en handhaven. In praktijk betekent dit 
dat er vrijwel niets gebeurt in de implementatie van deze Directive. Wat de casestudy laat 
zien aangaande de rol van belangenorganisaties is dat belangengroepen de neiging hebben 
te reageren op datgene dat wordt voorgesteld in een wetgeving, maar niet op elementen 
die niet worden voorgesteld maar (waarschijnlijk) wel zouden moeten worden voorgesteld. 
Het laat tegelijkertijd zien hoe cruciaal het is om de intentie van een governance structuur 
te vergezellen van de juiste instituties wanneer het gaat om een de novo wetgeving – 
waarbij dus niet kan worden teruggevallen op een bestaand institutioneel kader. Zonder 
institutionalisering vallen de intenties makkelijk in het niets. In dit geval is dat volledig 
ten nadele van de bescherming van kinderen tegen seksueel geweld. 

De Institutions for Occupational Retirement Provision (IORP) II Directive, besproken 
in Hoofdstuk 7, is de vierde en laatste casestudy. De casestudy laat zien hoe een sterke 
en brede coalitie van belangengroepen de ontwikkeling van een recursieve governance 
structuur kan blokkeren. De oppositie tegen de voorgestelde wetgeving was gebaseerd 
op het argument dat de voorgestelde maatregelen voor het reguleren en het houden van 
toezicht op pensioenfondsen niet flexibel genoeg waren om de enorme diversiteit in 
pensioensystemen in de verschillende lidstaten te ondervangen. Volgens dit argument 
was er een te grote discrepantie tussen de strategische onzekerheid en de beoogde manier 
om dit beleidsprobleem te reguleren: de betrokken belangenorganisaties vonden het 
beleid te uniform. Bovendien onderschreef de lobbycoalitie vanuit de pensioensector de 
noodzaak van een Europese aanpak van pensioenfondsen niet. Gesteld werd namelijk dat 
pensioenfondsenregulering zodanig een nationale aangelegenheid is, dat er weinig tot 
geen sprake is van wederzijdse afhankelijkheid tussen staten. Een versterking van EU-
regelgeving werd op basis van deze twee argumenten succesvol geblokkeerd door een brede 
en daardoor sterke coalitie. Evenals in het geval van de IED, werd het lobbyproces rond de 
IORP II Directive gekenmerkt door een sterke focus op governance structuur en instituties. 
De uitkomsten zijn evenwel tegengesteld: in het geval van de IORP II Directive heeft deze 
focus een verdere ontwikkeling van recursieve governance juist een halt toegeroepen. 
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Na alle vier casestudies in detail te hebben besproken, vergelijk ik de bevindingen in 
Hoofdstuk 8. In dit vergelijkingshoofdstuk stel ik op basis van mijn empirische onderzoek 
een aantal voorwaarden vast waaronder belangengroepen het toepassen (of uitbreiden) 
van experimentalistische governance structuren plegen te omarmen, en onder welke 
omstandigheden deze groepen daadwerkelijk geneigd zijn actief deel te nemen aan 
zulke recursieve beleidsprocessen. De bevindingen suggereren dat de voorkeuren en het 
gedrag van belangengroepen grote invloed (kunnen) hebben op de governance structuren 
– zowel in positieve als negatieve zin. Door actieve en expliciete steun voor recursief 
beleid en recursieve instituties kunnen belangengroepen de ontwikkeling of het invoeren 
van experimentalisme bevorderen. Dit wordt voorts versterkt door actieve participatie 
in zulke instituties – onder andere door het leveren van data en het bijdragen aan de 
herhaaldelijke evaluatie en herziening van beleid. Omgekeerd kan oppositie tegen een 
dergelijke governance structuur de ontwikkeling ervan blokkeren, zelfs in weerwil van de 
intenties van beleidsmakers. De bevindingen suggereren verder dat het van belang is dat 
beleidsmakers en belangengroepen eenzelfde begrip van het beleidsprobleem hebben, en 
dan met name wat de beleidskenmerken van onzekerheid, polyarchie en interdependentie 
betreft. Dat lijkt een voorwaarde om overeenstemming te kunnen vinden over de manier 
waarop beleid ontwikkeld, geïmplementeerd en herzien wordt. Het hoofdstuk bespreekt 
ten slotte de verschillende top-down en bottom-up manieren waarop belangengroepen 
hun (continue) activiteit in het beleidsproces bewerkstelligen en overweegt de mogelijke 
voor- en nadelen van beide manieren.

In de Conclusie bespreek ik de implicaties van deze bevindingen voor theorie en praktijk 
van experimentalisme en belangenvertegenwoordiging, op basis waarvan ik een aantal 
suggesties doe voor vervolgonderzoek. Op basis van de eerder besproken top-down en 
bottom-up wegen naar belangenvertegenwoordiging in recursieve beleidsprocessen doe 
ik bovendien een aantal aanbevelingen voor beleidsmakers. Deze aanbevelingen betreffen 
met name de institutionalisering van belangenvertegenwoordiging: wanneer beleid in 
toenemende mate wordt geconcretiseerd in de implementatie en tussentijdse evaluatie, moet 
ook de input die belangenorganisaties kunnen geven in die fasen van het beleidsproces 
worden georganiseerd in instituties – net zoals dat voor de fase van beleidsformulering het 
geval is. De kennis vanuit het veld is van groot belang voor het ontwikkelen van passend 
beleid, en de behoefte aan die kennis stopt niet op het moment dat een wetsvoorstel is 
aangenomen. Om die kennis constructief te extraheren tijdens zowel de beleidsformulering 
áls de implementatie, en om tegelijkertijd het risico op eenzijdige input (gelinkt aan een 
specifiek belang) te beperken, is dergelijke institutionalisering van cruciaal belang.
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