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11 The Inter-wa r Experience : MFN and Preferenc e 

"II  said...that it seemed to be imperative that we try to agree now upon the policy of 
constructivee sanity in world economics as a fundamental factor in the creation of a new and 
betterr world and that except through an agreement upon such a policy by our two 
governmentss there would be no hindrance whatsoever to the continuation later of the present 
Germann policies of utilizing trade and financial policies in order to achieve political ends." 
Sumnerr Welles, (1947) Where Are We Heading? 

1.11.1 Introduction 
Thiss chapter will lay the historical groundwork for the re-establishment of the multilateral most-
favouredd nation principle following the Second World War. The purpose of the investigation is to 
identifyy the legal objectives underlying the later regional provisions in the GATT as they provided for 
exceptionss from MFN. Thus the chapter outlines certain events regarding the use of preferences in 
internationall  trade during the inter-war period, and especially as these practices would eventually be 
eitherr permitted or proscribed by the emerging MFN provisions. In this, the notion of "economic 
nationalism""  was at the forefront throughout the decade prior to the outbreak of World War II. A 
primaryy device for executing this strategy was the employment of regional preferences, both positive 
andd negative. 

Ass a general most-favoured nation treatment was not applied during the period, the tension between 
existingg patterns of preference and the re-establishment of MFN emerged as a first distinct issue in the 
discussionss of the post-war planners. The motive of terminating preference by the use of MFN was 
attributablee to a mix of economic, political and legal concerns. Economically, much of the debate 
couldd be characterised in rather mercantilist terms as the external exclusionary effects of the British 
Imperiall  Preference came to the centre of the issue as far as the United States was concerned. 
However,, both countries also underpinned their discussions on the principle for the Atlantic Charter 
byy the political objective to not repeat the experience at Versailles and the resulting inter-war period. 
Thiss consideration reached through to the later drafting whereby the U.S. failed to terminate the 
Imperiall  Preference, but received the promise of a standstill arrangement. Conceivably, the larger 
politicall  construction was also reflected in the final provisions. By drawing the permitted regional 
exceptionss only for customs unions, the overall plan, as agreed, was initially dedicated to the 
eliminationn of preferential regional systems not resulting in customs territories. The objective was to 
establishh the credibility of MFN at the outset and to support the possibility of its coherent application 
overr time. 

1.21.2 The Paris Convention (1916) and inter-war preferences 
Thee period of planning at the conclusion of the First World War did not find allies in any way united 
onn the question of installing an MFN principle. Rather, the tone at Versailles, and the conduct of the 
conferencee itself, has been described more as an exercise in the repudiation of MFN.1 Hirschman 
citedd the 1916 Paris Economic Conference preamble as evidence of the mood between the allies, as 

11 The practices at issue included, the rapid and targeted expansion of exports relative to other countries, the use 
off unfair competition in trade, notably predatory dumping of exports, the intent to destroy competitive industries in 
otherr countries to prevent them from industrialising, and the export of capital and personnel to obtain financial 
controll or dominance over key foreign enterprises. According to Hirschman, Germany was already arming for the 
nextt round of economic and commercial warfare, or was at least perceived to be so acting. Hirschman, Albert 0. 
(1945),, Nationa l Power and the Structur e of Foreig n Trade, University of California Press, Berkeley, 
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"(T)hee representatives of the Allied governments-declare that, after forcing upon them the 
militaryy contest in spite of all the efforts to avoid the conflict, the Empires of Central Europe 
aree today preparing, in concert with their allies, for a contest on the economic plane, which 
wil ll  not only survive the reestablishment of peace, but will at that moment attain its full scope 
andd intensity. 

Theyy cannot therefore conceal from themselves that the agreements which are being prepared 
forr this purpose between their enemies have the obvious object of establishing the domination 
off  the latter over the production and markets of the whole world and of imposing on other 
countriess an intolerable yoke."2 

1.2.11.2.1 Provisions regarding MFN at Versailles 
Thee recognition that an economic war would continue after suspension of the military conflict led the 
alliess to adopt many of the techniques allegedly employed by the German government. Hirschman 
concludedd that, 

"(O)nee after another we find enumerated all the fundamental policies of refined economic 
nationalismm with which we have become so well acquainted in the period between the two 
wars—restrictedd access to raw materials and resources, preferential treatments and 
discriminationsdiscriminations,, restrictions on the activities of aliens, antidumping legislation, differential 
transportt rates, autarky, not only with respect to key industries, but on a practically universal 
scalee by means of subsidies, tariffs, prohibitions, etc. Even a cursory view of this amazing 
Pandora'ss box raises doubts whether these measures were devised for defense only."3 

Thiss allied approach at Versailles conflicted with that envisioned by the United States as enunciated 
byy the third of President Wilson's Fourteen Points for a post-war system based on non-discrimination. 
Accordingg to Young, the two views became conflicting fountainheads of the economic sections of the 
finalfinal Treaty of Versailles. This was exhibited by the compromise demonstrated in Articles 264 and 
265,, according to Hirschman, whereby Germany was required to grant MFN to the allies, but, 
"withoutt stipulating anything with respect to the commercial policy of the Allies." The worst possible 
compromisee was said to have evolved, "combining as it did the principle of full economic sovereignty 
andd the practices of restriction and discrimination".4 John Maynard Keynes also located this point as 
centrall  in the context of the economic provisions. 

"Thee miscellaneous Economic Clauses commence with a number of provisions which would 
bee in accordance with the spirit of the third of the Fourteen Points,- if they were reciprocal. 
Bothh for imports and exports, and as regards tariffs, regulations, and prohibition, Germany 
bindss herself for five years to accord most-favoured-nation treatment to the Allied and 
Associatedd States. But she is not entitled herself to receive such treatment.5 

Expandedd edition, (1980), p. 54. 
22 A. 0. Hirschman, Ibid., at pp. 60-61, quoting from H. W. V. Termperly, A Histor y of the Peace Conferenc e of 
Paris ,, Vol. V, London, 1921, p. 367. Jacob Viner suggested that while the agreement in Paris was mainly 
directedd to the Central Powers, there was also a growing disillusion with the MFN principle. This was 
demonstratedd by the retention of preferential relations for a time between the European powers as to the Central 
andd neutral powers and to the United States. Viner, Jacob, The Custom s Union Issue , Carnegie Endowment, 
1950,, p. 24. 
33 A.O. Hirschman, Ibid., at p. 6-61 (italics added), making reference to "Resolutions of the Paris Economic 
Conferencee of the Allies, June, 1916, Transitory and Permanent Measures of the Allied Countries." The 
resolutionn text is reprinted in full in Hirschman, Ibid., at pp. 163-165. 
44 A. 0. Hirschman, Ibid., at 66. Point three of the Fourteen Points provided for, "The removal, so far as possible, 
off all economic barriers and the establishment of an equality of trade conditions among all the nations consenting 
too the Peace and associating themselves for its maintenance." 
55 Keynes, J.M., The Economi c Consequence s of the Peace, Harper and Row, New York, (1920,1971 
Edition),, pp. 62 and 102. However, Keynes did not assign the difficulties of the peace to the economic provisions, 
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1.2.21.2.2 The effect of Versailles provisions on German diplomacy 

Thus,, any preference granted by Germany to any party would inure to all the allied signatories. 
However,, the allied signatories could freely exchange or  obtain preferences between each other 
withoutt  extending any benefits to Germany. The effect of this imbalance is imprecise, but it has been 
claimedd to have led Germany, also relieved of its colonies, to evolve a distinct economic diplomatic 
strategyy of turnin g upon its small and weaker  neighbours for  the implementation of a bilateral and 
preferentiall  policy.6 Condliffe provided a later  description of the strategy that not only describes what 
wee would now call a "hub and spoke"  regional system, but also which frames the economic 
diplomacyy of the hub nation in terms of a dominant position and the abuse of monopoly power. 

"Theyy were, in fact, building a new trading system, the centre of which was the German 
militar yy economy~a bilateral system in which all the traffi c should flow to and from the 
centre.. This system was not designed to broaden into multilateral interchange in which there 
wouldd be room for  all the great trading countries to cooperate. It was designed to supplant and 
destroyy the world trading system that Great Britai n had built up and that the United States was 
tryin gg to revive. Its methods are best understood when compared with those by which great 
monopolisticc corporations have attempted, by horizontal and vertical integration to destroy 
thee trade of their  competitors."7 

Hirschmann made some effort to document why the allied parties failed to constrain this development 
off  economic nationalism between the wars, placing some significant share of the responsibility on the 
Unitedd States for  its unwillingness to reduce its own trade barriers. This was said to have placed the 
alliess in the difficul t position of waging America's "fre e trade war"  but without access to American 
markets.. Additionally , he cited the premature break-up of the war-time agencies; a failur e by the 
Americanss to appreciate the degree of fear  which had evolved among the allies concerning the threat 
off  economic domination; and finally,  the dismissal by free traders in England and the U.S. of the idea 
thatt  any state, "could use commercial relations for  ends of national power."8 

Michaell  Heilperin also provided reflective accounts of the responses of various countries confronted 
withh German bilateral policies. He quoted Howard Elli s who provided a description of the linkage 
betweenn "bilateralism "  and "preferentialism"  whereby, 

"I tt  should be sharply emphasized that this power  of the current-account debtor  in a given 
bilaterall  relation cannot be brought to bear  upon a particular  country unless the bilateral trade 
off  the two is separated from the rest of its trade."9 

butt to those concerned with reparations. Also contrary, Jacob Viner indicated a dual motive in the economic 
provisions,, to effect discrimination againstt the Central powers as well as to form a system of protection against 
thee neutral parties, particularly the perceived competitive position of the United States. J. Viner, Supra note 2 at 
pp.. 24-27. As such, inter war European preferences were also attempted to avoid U.S. commercial pressure and 
itss conditional MFN clause. 
66 As quoted in Isaacs, Asher, More Recent Commercial Policies in Europe, from Internationa l Trade, R.D. Irwin, 
Inc.,, Chicago, (1948), in Kress, Andrew J., (ed), The Economic s of Diplomacy , School of Foreign Service, 
Georgetownn University, Washington, D.C. (1949), pp. 360-407 at p. 377. 
77 A. Isaacs, Ibid., at 378, quoting Condliffe from a non-identified source. 
88 A. 0. Hirschman, Supra note 1 at 68. This is not to suggest that a similar lack of awareness governed policy at 
thee closing of the Second World War. 
99 Ellis, Howard S., Bilateralism and the Future of International trade, Essays in International Finance, No. 5, 
Princetonn University, (1945), p. 10, quoted in, Heilperin, MA., The Trade of Nations , Longmans, London (1945), 
andd New York, 1946, p. 114. 'The tactics of 'isolate and rule' are very applicable in this context." Heilperin, Ibid., 
att 115. 
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1.2.31.2.3 The rise of "economic nationalism " 

Withinn twenty years after the conclusion of the Versailles peace, the effect of the inter-war policies 
hadd risen to the level of alarm as the same policies were also being blamed for the cause of the great 
economicc depression. As William Culbertson wrote, 

"(W)ee have witnessed since the (first) World War an unprecedented revival of mercantilism. 
Fearr stimulated by economic losses, social disorders, the destruction of classes, war, and 
rumorss of war has revived mercantilistic policies as drastic as those of the age of Colbert, 
Frederickk the Great, and Cromwell..."10 

Nationalismm was a sufficient danger in any period, but it was rendered even more dangerous by its 
capacityy to capture commercial policy instruments for its service. It was this linkage between the two 
whichh raised the term "economic nationalism" to a common usage in the later inter-war period, and 
thatt period of time immediately proceeding World War II . 

Ann appreciation of the risks of connecting commercial instruments to the policies of greater national 
diplomacyy may not have been well appreciated at the conclusion of the First World War. By the 
commencementt of the Second World War, the unabated effects of the policies and their contribution 
too tensions between the powers could not have likely escaped notice by even the United States in its 
relativelyy isolated position. What was seen to emerge in the comparable period of post-war planning 
forr Second World War was a stronger proposition relying upon the original non-discrimination 
provisionss of the Fourteen Points. If economic nationalism required an environment tolerant of 
commerciall  discrimination, the corrective policy was to change this environment so as to eliminate 
thee conditions for discriminatory practices. 

1.31.3 MFN issues prior to Geneva Negotiations (1947) 
Thee challenge confronting the so-called post-war planners in the early 1940(s was understood to be 
similarr to that which confronted the Allies in 1916, as "the fear of economic aggression and the 
preventionn of its recurrence wil l be a major preoccupation of our future peacemakers."11 However, 
thee ultimate direction in which arrangements proceeded were markedly different from the outset of the 
process,, as the United States and Great Britain assumed a more activist role in framing the final 
conditionss even while the military conflict was in process. As such, much of the documentation 
availablee to identify the revival of multilateral conditions for trade is contributed from the American 
andd British commentary, most notably, Richard Gardner's Sterling Dollar  Diplomacy.12 The purpose 
off  this section is to only draw from this work, and others, those aspects of the negotiations and 
contemplatedd arrangements which were sought to address preferential systems in light of the 
emergingg principle of non-discrimination. 

1.3.11.3.1 Non-discrimination as the central objective 

Gardner'ss account demonstrates without difficulty that the American planners placed the revival of 
thee non-discrimination principle at the centre of their policy regarding post-war economic 
arrangements.133 Moreover, he attributed this motivation, at least in the earlier phases, to a desire to 

100 "My concern here is to emphasize that the problem of commercial policy today is, in a broad approach to our 
life,, a part of the problem of nationalism..." Culbertson, William S., Reciprocity , McGraw-Hill Co., New York, 
(1937),, reprinted in A. J. Kress, Supra note 6 at pp. 18-19. 
111 A. 0. Hirschman, Supra note 1 at p. 71. 
122 Gardner, Richard, N., Sterling-Dolla r Diplomac y in Curren t Perspective , Columbia University Press, New 
York,, 1980 edition. Since these countries were in a leadership position during the war, events focus on their 
negotiationss for the revival of normal trade relations, including the application of nondiscrimination. Gardner 
recountedd events leading through the Savannah and Bretton Woods conferences for both monetary and trade 
aspects. . 
133 Gardner quoted a number of commentators to establish this theme. "Pasvolsky warned that unwillingness to 
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curbb the practices of economic nationalism and the use of certain commercial instruments. As he 
concluded, , 

"Thee U.S. post-war planners were united in their determination to break completely with the 
legacyy of economic nationalism and economic isolationalism..."14 

Thee advocates of the policy could summon a long train of precedent for a U.S. position supporting 
non-discrimination.. This commenced as early as Washington's famous farewell speech "to hold an 
equall  and impartial hand, neither seeking nor granting exclusive favours or preferences." It was re-
statedd by John Hay's declaration of the open door in regard to China at the beginning of the 20th 
century;; and finally, to Wilson's third of Fourteen Points declaring, "the removal so far as is possible, 
alll  economic barriers and the establishment of an equality of trade conditions..."15 

Whilee the revival of a non-discrimination principle was pre-eminent and ascendant in U.S. policy, the 
desiree to return to a liberal trading system was also rising in the United Kingdom.16 There was 
howeverr a critical difference between the two, as the British considered that the first priority should 
bee placed upon the reduction of trade barriers between the major partners, and particularly upon a 
reductionn of U.S. barriers.17 As this division became more attenuated through the negotiations, it is 
suggestedd that the U.S. justification for asserting a non-discrimination appeared to become more 
mercantilist.. A contributing cause of this shift was the later tendency to view its major ally's colonial 
preferencee as the central object to be affected by the revival of non discrimination, particularly as this 
positionn became increasingly defensive on the question of U.S. trade barriers. 

1.3.21.3.2 The rise of the colonial preference issue 
Inn earlier times Britain's Imperial preference had been cited by Americans as a best indicator of an 
openn door policy. However, the Commonwealth system became a point of contention as preferences 
weree expanded by the Ottawa Agreements of 1932 in response to economic depression. As Cordell 
Hulll  has been singly identified with the American position on the resurrection of the MFN principle, 
hiss well-cited positions on the evils of the Commonwealth forged the linkage between the MFN 
principlee and termination of this particular preference system. According to Gardner, 

"(T)hee climax of this campaign against Imperial Preference came with Hull's appointment as 
Secretaryy of State. American producers, beset by the Great Depression, were looking 
anxiouslyy to foreign markets. In the midst of their difficulties they were met with the Ottawa 
Agreements,, which not only increased the preferences granted to Britain by the Empire but 
inauguratedd a comprehensive system of preferences in favour of the Empire by the United 
Kingdom."18 8 

abando nn policie s of economi c warfar e woul d constitut e 'the greates t dange r that can confron t us after the 
war.likewise ,, Whit e argue d that , '(J)us t as the failur e to develo p an effectiv e Leagu e of nation s has made 
possibl ee two devastatin g wars withi n one generation , so the absenc e of a high degre e of economi c collaboratio n 
amon gg the leadin g nation s will , durin g the comin g decade , inevitabl y resul t in economi c warfar e that wil l be but 
thee prelud e and instigato r of militar y warfar e on an even vaste r scale. ' R. Gardner , Ibid. , at p. 8. 
144 Gardne r indicate d that the goal of implementin g nondiscriminatio n was not the onl y componen t of 
multilateralis mm in U.S. planning , but amon g the othe r components , the reductio n of trad e barrier s and economi c 
(lending )) reconstruction , non discriminatio n was preeminent . R. Gardner , Ibid. , at p. 12. It woul d follo w that the 
polic yy woul d therefor e tend to suppor t a stron g non discriminatio n claus e and seek to narrowl y prescrib e any 
exception ss to it. 
155 R. Gardner , Ibid. , at pp. 16-17. 
166 "In the early years of the war-tim e Governmen t the reconstructio n of suc h a regim e becam e a majo r objectiv e 
off  Britis h no less than of America n planning... "  R. Gardner , Ibid. , at p. 27. 
177 The rational e was twofold , first , the preservatio n of specia l economi c ties betwee n the member s of the Britis h 
Commonwealth ,, and second , the practica l need to obtai n an increas e in Britis h export s afte r the war to make up 
forr  the loss of foreig n exchang e receipt s cause d by wartim e losses . R. Gardner , Ibid . 
188 To Hull , thes e agreements , constituted , "th e greates t injury , in a commercia l way , that has been inflicte d on 
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Thatt the Commonwealth became the central issue is clear if one examines the amendments introduced 
byy the Ottawa Agreements with which Hull was so intensely concerned. H. P. Whidden described the 
mainn changes implemented. 

"(I)nn return for new or increased preferences in the Dominions on British products, mostly 
manufacturedd goods, Britain bound itself to levy duties on foreign (non-empire) imports.. .to 
controll  by quotas the purchase of meats ...; not to reduce below 10 percent the recently 
imposedd British duties on foreign commodities; and to continue the duty-free admission of 
manyy products from the Dominions."19 

Accordingly,, the changes, 
"havee constituted a substantial addition to the network of tradee barriers restricting the free 
movementt of international commerce, and, if maintained in the postwar period, would 
providee a serious obstacle to the restoration of multilateral trade based on equality of 
treatment...""  Ottawa therefore, "...marked the passing of the open door in virtually all of the 
worldd dependencies..."20 

1.3.31.3.3 The distinction between protectionism and preference 
Althoughh the main change implemented at Ottawa was to raise protection against third-country goods, 
detrimentall  enough from the U.S. view, theree was perceived to be a difference between its own 
prohibitivee levels of protection and the use of preferences in international trade as exhibited by the 
Commonwealthh after Ottawa. An explanation of the relatively more evil nature of preferences as 
comparedd to mere protectionism was offered by Culbertson. 

"Protectionn of the home market for the benefit of national industries is an expression of 
nationalism.. Its object is to diversify a nation's economic life and to afford varied 
opportunitiess for the application of the genius of a people (citing Alexander Hamilton's 
ReportReport on Manufacturers, 1791). It is in no sense aggressive...Preference, on the other hand, 
iss an expression of modern imperialism. In contrast with the policy of protection it is 
aggressive.. In its extreme form as found in the French policy of assimilation, it seeks to 
extendd to new areas (e.g., Indo-China) the control of the economic system of the country 
whichh happens to have the political power to impose the preferential conditions...21 

thiss country since I have been in public life." R. Gardner, Ibid., at p. 19, citing Congressional House Ways and 
Meanss testimony, Hearings on H.J. Res. 407,76th Congress., "istsess. (1940), vol. i, p. 38. "The campaign 
againstt discrimination concentrated with particular intensity on preferential practices in the British Empire." R. 
Gardner,, Ibid., at p. 18. 
199 Whidden, Howard, P., Preferences and Discriminations in International Trade, Committee on International 
Policy,, Carnegie Endowment for International Peace, New York, (1945), pp. 5-30, reprinted in A. J. Kress, Supra 
notee 6 at pp. 21-22. "In most cases the United Kingdom was one of the parties to the arrangement, and not all 
Commonwealthh countries granted all other Commonwealth countries preferences." Dam, Kenneth W., The 
GATT::  Law and Internationa l Economi c Organization , The University of Chicago Press, (1970), Midway 
Reprint,, 1977 p. 42. 
200 H.P Whidden, Ibid., at p. 19. The effect of Ottawa on U.S. trade during the thirties, and therefore its direct 
domesticc impact upon economic interests in the post war plan was also noted by him, "That the bilateral trend of 
tradee during the 'thirties was aggravated by the Ottawa Agreements is suggested, however, by the fact that 
Britishh imports from the United States continued to decline throughout the decade while imports from the 
dominionss and colonies continued to increase." Culbertson categorized the system previous to Ottawa as "open 
door".. Culbertson, William S. Internationa l Economi c Policies , D. Appleton, New York, (1925), p. 303, 
reprintedd in Kress, Supra note 6 at pp. 270-275. 
211 "(U)nfortunately, these two policies are often treated by some British writers and publicists as inseparable and 
equallyy entitled to praise or blame." W.S. Culbertson, ibid., at pp. 185-6, also quoted in Gardner, Supra note 12 
att 18. 
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Culbertsonn demonstrated a certain premonition for  the later  U.S.-British dispute. Also characteristic of 
aa later  American view, he also did not attempt a distinction between preferences applied to extend 
politicall  power  in the form of economic nationalism and those preferences interposed for  economic 
protection,, Britain' s view of its own Commonwealth arrangements.22 From the British view, the 
coloniall  preference after  1932 represented a similar  policy as the high American tariff , and was a 
necessaryy reaction to it. Both were intended to raise barrier s as a defence to the financial crisis of the 
earlyy 1930s. Nevertheless, perception is important too motive. Culbertson's 1925 statement likely 
summarisess accurately the U.S. view which emerged later  in the inter-war  period, that the difference 
betweenn protectionism and preference is that in the former, a country operates its autonomous policy 
viss a vis its own customs territory . In the latter, an international system is established which by its 
naturee is discriminatory to other  parties and therefore objectionable for  its exclusionary effects to 
third-countr yy markets. 

1.3.41.3.4 The Atlantic Charter debate (1941) 
Thee question of reintroducing non discrimination to international trade came to the centre of the U.S.-
Britis hh relationship in what Gardner  cited as "th e first definition of multilateralism" , as found in the 
Augustt  1941 Atlanti c Charter, the joint declaration of principles enunciated by President Roosevelt 
andd Prime Minister  Churchill. 23 

Thee issue over  the economic portion of the text for  the proposed declaration concerned the use of the 
phrase,, "access without discrimination on equal terms". This provision was drafted by Sumner  Welles 
whoo represented Cordell Hull and the Department of State in the negotiations. While his text was a 
responsee to Churchiir s initia l draft proposal, the Welles formulation was viewed with outright 
concernn by the British for  its implications for  the 1932 Ottawa convention and the Commonwealth 
preferencee system. Churchill' s counter-proposal was to drop the explicit reference to discrimination 
andd to tie the obligation subject to the phrase, "wit h due respect for  their  existing obligations."  Cordell 
Hull' ss recorded reaction to the Atlanti c Charter  provision indicates the importance he attached to this 
questionn on behalf of the State Department, 

"...sincee it meant that Britai n would continue to retain her  Empire tarif f preferences against 
whichh I had been fighting for  eight years. Mr . Churchil l had insisted on this qualification; 
Welless had argued for  a stronger  declaration...the President gave in." 24 

However,, Welles recollected a somewhat different view in that he made his case on a common theme 
intendedd to both the parties. This took aim at the predatory and political aspects of commercial policy 
practicess from the inter-war  years. 

"II  said...that it seemed to be imperative that we try to agree now upon the policy of 
constructivee sanity in world economics as a fundamental factor  in the creation of a new and 
betterr  world and that except through an agreement upon such a policy by our two 

222 An assimilatio n policy , lik e the exampl e Culbertso n cite s for Franc e in Indo-Chin a is argue d to be 
distinguishabl ee fro m the followin g exampl e he also provide d and whic h place s its emphasi s on the exclusionar y 
effects .. "An exclusiv e reciprocit y agreemen t betwee n Sout h Afric a and Australia , for example,  is open to the 
samee objectio n as an exclusiv e reciprocit y agreemen t betwee n the Unite d States and France . Exclude d nation s 
canno tt  be expecte d to accep t the fictio n of empir e in justificatio n of thei r exclusio n fro m extensiv e areas of the 
earth' ss  surface . Britis h contro l of larg e areas has been tolerate d becaus e of a libera l commercia l policy , and 
carefu ll  student s of internationa l relation s have watche d wit h muc h concer n the growt h of imperia l preference. " 
W.S.. Culbertson , Ibid. , at p. 192. 
233 Gardne r referre d to the "second "  expressio n of MFN as that provide d in Articl e VII of the Mutua l Aid 
Agreement ss of 1942 negotiate d betwee n the Unite d States and Great Britain , as "directed...t o the eliminatio n of 
alll  form s of discriminator y treatmen t in internationa l commerce , and to the reductio n of tariff s and othe r trad e 
barriers. ""  See generally , Gardner , Supr a note 12 at pp. 54-68. 
244 Hull , Cordell , The Memoir s of Cordel l Hull , Macmillan , New York , (1948), pp. 975-6. 
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governmentss there would be no hindrance whatsoever to the continuation later of the present 
Germann policies of utilizing trade and financial policies in order to achieve political ends."25 

Thiss recollection may be the last documented notation from an American policy maker connecting 
non-discriminationn to inter war economic nationalism. As the MFN clause evolved through 
preparationss of the Mutual Aid Agreements and onto the stage of the ITO preparatory work through 
Genevaa in 1947, U.S. policy appears from all documentation available to have became solely oriented 
uponn extinguishing the British Imperial preference. 

1.3.51.3.5 Why the U.S. policy shifted 

Thiss change was attributable to the domestic political situation in the United States. As the U.S. came 
outt of the war, the Truman Administration confronted a new protectionist Republican Congress. Non-
discriminationn continued at the centre of the policy, but the Administration's argument for it in the 
Congresss necessarily shifted to reflect the service of American economic interests, particularly as they 
weree excluded from British markets. As far as trade flows were concerned, the British system 
certainlyy presented greater barriers for the Americans than the far-away markets of middle Europe. 
Whateverr injuries had been promulgated by the Axis policies were rendered less important over time 
ass these countries were militarily defeated in any event. Likewise, the new threat of state socialism, 
thee "new economic nationalism" as Heilperin called it, was only beginning to emerge as a concern in 
thee formulation of the multilateral policy. 

Therefore,, while non-discrimination remained at the centre of U.S. policy, its only possible basis for 
retainingg post-war domestic support was for the administration to link the policy to the trading gains 
derivablee by its acceptance and implementation. This appeal would have to be based on the 
exclusionaryy effects of the British Commonwealth system, as this system would be sought to be 
ultimatelyy challenged by the new provisions. 

Nearr the end of the process of seeking legislative endorsement for the MFN principle, the emphasis 
onn dismantling the Commonwealth system became a conditional requirement for Congressional 
supportt of the ITO process itself. Not so ironically, linkage between MFN and the Commonwealth 
alsoo was a significant factor in the loss of support in the Congress for the process in Geneva. This was 
demonstratedd by the Administration's literal guarantee to Congress that U.S. negotiators would deal a 
fatall  blow to the Imperial preference at the negotiations in Geneva. If this blow could not be 
delivered,, the Administration admitted in open Congressional testimony that there would be littl e 
pointt in supporting the (resulting) ITO Charter. Since ultimately the British did not yield their 
position,, there was no retreat position for the Administration to stand upon other than to admit that the 
Charterr negotiations had failed in their expressed purpose.26 

255 "I said that it was not a question of phraseology, but that it was a vital principle which was involved. I said that 
iff the British and the United States governments could not agree to do everything within their power to further 
afterr the termination of the present war, a restoration of free and liberal trade policies, they might as well throw in 
thee sponge and realize that one of the greatest factors in creating the present tragic situation in the world was 
goingg to be permitted to continue unchecked in the postwar world..." R. Gardner, Supra note 12 at 45, quoting 
fromm Sumner Welles, Where are we Heading? , London, 1947, pp. 13-14. The final agreed upon clause read as 
follows:: "with due respect for their existing obligations, to further the enjoyment by all States, great or small, 
victorr or vanquished, of access, on equal terms, to the trade and to the raw materials of the world which are 
neededd for their economic prosperity..." R. Gardner, Ibid., at p. 46. To contrast, the earlier Welles draft read, 
"Fourth,, they well strive to promote mutually advantageous economic relations between them through the 
eliminationn of any discrimination in either the United States of America or in the United Kingdom against the 
importationn of any product originating in the other country; and they will endeavour to further the enjoyment by all 
peopless of access on equal terms to the markets and to the raw materials which are needed for their economic 
prosperity.. Ibid., at p. 43-44. 
266 Gardner, 1980, p. 349-350. Although Gardner was not attempting to treat the same issue as here. Thus, the 
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1.3.61.3.6 Conclusion on the Commonwealth Preference 

Ass a U.S. and British agreement was essential to forming a post-war  multilateral trading institution, 
thee rift  between them over  the status of the Colonial preference increasingly undermined their 
commonn interest in support of it. The shift of emphasis as the debate moved into the ITO phase was 
howeverr  unfortunate in another  respect, as the justification for  an MFN provision tended over  time to 
onlyy reflect the circumstances of this well-documented debate. It is not so difficul t to understand why 
commentatorss since have tended to equate the purpose of the principl e only with the trade objectives 
off  GATT parties in seeking the expansion of world trade. A conception of GATT MFN as it evolved 
cann be drawn from the latter  stages of this history in isolation to suggest that the principl e was 
intendedd to serve GATT parties only as a market-access instrument. The result is that the MFN 
principl ee is more often than not attributed with mercantilist intent. 

Thiss iss in contrast with a more comprehensive role for  the principl e as it functions to underpin the 
multilatera ll  trade system. Since such a system was intended to eliminate bilateral and preferential sub-
systems,, this conception of the principl e becomes relevant when the attempt is made to isolate the 
relationshipp between the final MFN clause and the exceptions that would eventually be settled for 
grantedd for  certain preferential exchanges. Thus, depending upon one's view of the purpose of MFN, 
thee regional exceptions provided in the later  GATT Articl e XXI V provisions could be seen to serve 
twoo perhaps conflicting purposes. They could have been intended to permit a great number  of 
preferentiall  systems as long as they did not generate exclusionary effects to the trade of other  parties 
orr  overall promoted trade. Alternatively , the provisions could have been dedicated to curtailin g the 
numberr  of such exchanges so that the MFN principl e itself would retain general applicability in its 
purposee of eliminating discrimination in international commerce. 

1.41.4 Categorising Inter-war preferential systems 
Thee Commonwealth preference was not the only inter-war  system to be affected by a non-
discriminationn clause, as certain other  preferential exceptions to MFN were also a part of common 
practice.. Determinations on these systems were also in question as to which preference practices 
wouldd be either  discouraged or  endorsed by the emerging MFN clause.27 

1.4.11.4.1 Whidden 's preferential categories 

Inn attempting to reconcile an emerging multilateral MFN principl e with existing regional systems, H.P 
Whiddenn made a 1945 survey of preferential systems in use during the inter-war  period and then 
addedd an assessment as to which systems should be tolerated to derogate from MFN.28 Whidden 
designatedd these following categories. 

-Frontierr  traffi c - The U.S. and most other  trading countries commonly recognised a 10 mile 
zonee of exception along a border  area, where to deny the exception would cause hardship for 

conclusionn is drawn by negative inference. For his account, there is absent any indication from the domestic 
politicall debate a suggestion that the purpose of the clause would be to serve a larger political goal of re-
institutingg fair play in the trading system or an attempt to constrain the political use of commercial policy. While 
suchh an opinion might have well been retained by the planners, the public domestic argument for the principle 
appearss to have been purely a matter of what we would now refer to as a "market access" issue. 
277 Since MFN was contained as a provision in a large number of bilateral trade agreements, legal analysis would 
relatee to describing those conditions by which MFN could or could not be required to be exacted when a trade 
agreementt party extended a preference to a third territory. 
288 The question being, for which types of arrangements should outsiders be willing to forego a claim for equitable 
treatmentt in regard to their trade? Whidden, H.P., Preferences and Discriminations in international Trade, 
Committeee on International Policy, Carnegie Endowment for International Peace, New York, 1945, pp. 5-30, 
reprintedd in the Economic s of Diplomacy , ed. A.J. Kress, Georgetown University, Washington, (1949). 
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borderr commerce. A simple example would be where a customs frontier passes through a 
city.29 9 

-Customss unions - recognising the standard U.S. practice in its bilateral trade agreements to 
acknowledgee exceptions in respect to advantages accorded in a customs union to which either 
signatoryy was (or would thereafter) be a party. MFN would be then accorded to the new 
formedd territory. 

-Tarifff  assimilations - in which the metropolitan area and its colonies are intended to be 
treatedd as a single unit. Whidden's example was the French system of incorporating its 
colonies,, particularly Madagascar, Guadaloupe, Martinique and Indo-china.30 

-Coloniall  Preference.31 

-Regionall  preferences and low tariff clubs - Whidden distinguished this group from the 
categoryy of colonial preferences by surveying in detail a number of inter-war declarations 
madee in Europe and various arrangements formed in Latin America. 

Inn attempting to isolate the British and U.S. attitude toward such arrangements, he concluded that no 
consistentt practice appeared to evolve in either recognising or refusing to recognise the granted 
preferencess as exceptions to the MFN clauses. However, he did determine that there was a tendency to 
endorsee arrangements when the countries concerned had some former historical relationship which 
wass more close in the past then during the present.32 In the inter- war period, three other examples 
weree noted by Whidden wherein a number of countries attempted to create a conventional formula for 
reducingg trade barriers and where other parties would recognise these preferences without invoking 
MFN.. As also recounted by Jacob Viner, these efforts generally grew out of the Geneva Economic 
Conferencee of 1927 and attempted to adhere to the principle contained in the 1929 report of the 
Economicc Committee of the League of Nations. This, "recommended the granting of exceptions to the 
most-favoured-nationn clause in the case of multilateral conventions of a general character".33 

1.4.21.4.2 Viner's preferential categories 

Ass an aspect of his study of Customs Unions published in 1950, Jacob Viner also reviewed the types 
off  preferential systems employed by territories in the inter-war years. He provided detailed discussion 
off  the relation between these preferences and the MFN principle as it was then applied in pre-existing 
bilaterall  agreements and as later included in the draft Havana Charter for the ITO. Viner was 

299 H.P. Whidden , Ibid. , p.9. 
300 Whidde n note d th e criticis m of Haigh t wh o describe d suc h system s as essentiall y preferentia l in divertin g th e 
regula rr  flow  of internationa l trad e to th e colonie s in favou r of the metropolita n area . H.P. Whidden , Ibid , citing , F. 
A.. Haight , A History of French Commercial Policies, Macmillan , New York , 1941, Pg. 248. The cornerston e of th e 
criticis mm is in th e isolatio n of th e colon y fro m th e genera l flo w internationa l commerc e whic h woul d be otherwis e 
bee competitiv e wit h th e metropolita n area producers . 
311 As discusse d in th e previou s section . 
322 H.P. Whidden , Supr a not e 28, at pp . 14-15. For Europea n arrangements , he concentrate d on th e 1930 Osl o 
conventio nn and th e 1934 Balti c arrangement . A bes t exampl e recognise d by bot h power s was th e Balti c grou p 
whic hh exchange d preferentia l tarif f concession s betwee n 1924 and 1932. "In thi s cas e th e grea t power s wer e 
willin gg to accep t th e exemptio n fro m most-favoured-natio n treatmen t in commercia l treatie s signe d by member s 
off  a grou p of countrie s whic h had been lon g associate d historicall y throug h ethnic , economi c or politica l ties. " 
Alon gg simila r line s th e U.S. recognise d exchange d preference s as exception s to MFN in its 1937 Agreemen t wit h 
Czechoslovaki aa in regar d to th e Danubia n area claus e fo r preferentia l arrangement s in agricultur e products . 
333 H.P. Whidden , Ibid. , at p. 13-14, als o indicatin g tha t th e Osl o forma t was eventuall y doome d by th e 
disagreemen tt  resultin g fro m th e Ottaw a Conferenc e of 1932 amendin g th e Commonwealt h syste m preference s 
andd th e 1931 protectiv e Britis h Tariff . 
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primaril yy concerned with customs unions and his thesis remains widely cited for  the proposition that 
economicc considerations do not support a blanket exception from MFN for  customs unions. We do 
nott  treat this aspect of his work here at this time. Rather, Viner' s work is also valuable for  its 
descriptionn of the origins of certain preferential systems and particularl y how the traditional treatment 
off  customs unions in receiving an exemption form MFN should also relate to the later  exception 
providedd for  free-trade areas. 

Ass he explained, since a customs union by definition provides for  the elimination of tariff s between its 
members,, the question of compatibilit y with the MFN clause must always arise.34 

"I tt  came to be widely accepted, however, that the most-favored nation obligation did not 
coverr  the commercial relations inter  se of members of a customs union, since by virtu e of 
suchh union they had become for  tarif f purposes, even if for  no other  purpose, a single entity in 
thee relations with outside states.35 

Althoughh he cited several cases where the completeness of a formation was challenged or 
challengeablee as it was portrayed as a customs union, it was generally accepted in the practice 
betweenn nations that territor y formations would not invoke the MFN clause. From this practice, 

M(T)hee fact that customs union was generally regarded as compatible with most-favored-
nationn had the result that customs union was promoted whereas otherwise some other  form of 
preferentiall  arrangement would have been chosen.36 

Thiss would of course lead to a discussion of these other  forms of preferential agreements and the 
mannerr  in which they were treated according to MFN clauses. Viner  indicated that a desire to escape 
thee rigours of MFN, together  with an unwillingness to complete full customs unions, led parties to, 
"establishh the propriety of other  types of relaxations of, or  exceptions from, the most-favored-nation 
rule." 37 7 

Hee determined that there were three categories of preferences applicable to the inter-war  period. 
Thesee included the Imperial Preference characterised by political ties; regional agreements as 
characterisedd by propinquity-, and plurilatera l agreements characterised by the number  of 
participants.388 As to each, Imperial Preference developed as an MFN exception to the extent that 
territorie ss were subject to common sovereignty. In this, he noted that some authors included the 
conceptt  of tarif f assimilation, whereby, "th e rates of duty of the tarif f of the mother  country are 
enforcedd also in the colony, the trade between these two units being free...".39 Viner  did not full y 
equatee the two categories, noting that, 

344 Jaco b Vine r employe d a definitio n of custom s union s tha t include d th e following : 1) th e complet e eliminatio n o f 
tariff ss  as betwee n th e membe r territories ; 2) th e establishmen t of a unifor m tarif f on import s fro m outsid e th e 
union ;;  an d 3) an apportionmen t o f custom s revenu e betwee n th e members . Viner , Jacob , The Customs Union 
Issue,Issue, Carnegi e Endowment , 1950, p. 5, and citation s therein . 
355 J . Viner , Ibid. , at p. 6. 
366 J . Viner , Ibid. , at p. 14. 
377 A poin t late r applie d in th e principl e tex t to th e rol e o f free-trad e areas . J . Viner , Ibid. , at p . 15. 
388 J . Viner , Ibid , at p. 15. A thesauru s provide s th e followin g substitute s fo r "propinquity" : nearness , closeness , 
contiguity .. Thus , thi s categor y appear s to be mos t closel y associate d wit h th e moder n characterisatio n of 
"regional ""  trad e agreements . 
399 Citin g as examples , th e cas e of Franc e and som e of its colonies , th e Unite d State s and Puert o Rico , and of 
Japa nn and Formosa . "Fro m th e economi c poin t o f vie w ther e is littl e or no differenc e betwee n tarif f assimilatio n 
andd a custom s union , th e chie f differenc e bein g tha t whe n tarif f assimilatio n is introduce d withi n an empire , it is 
invariabl yy  impose d by th e mothe r countr y withou t havin g to be 'negotiated' , an d th e tarif f is frame d to sui t th e 
need ss and wishe s of th e mothe r country' s econom y withou t much , if any , referenc e to th e interest s o r wishe s o f 
th ee colonies. "  J . Viner , Ibid. , at pp . 16-17. 
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"(F)orr the most part, however, imperial preferences takes other forms than tariff assimilation. 
Theyy are in some cases the gradual product of several centuries of evolution, and even within 
ann empire the forms and degrees of preferences vary from colony to colony"40 

Vinerr separately categorised "regional agreements", whereby a trade agreement would provide for 
MFNN exemptions for specified countries. However, as such preferences would relate to MFN, 

"(T)hee inclusion of such clauses frequently reflected little more than a sentimental 
contemplationn of the desirability in the abstract of closer economic relations with countries 
withh which there were - or it was pleasant to think that there were, or could be developed -
speciallyy close ties of sentiment and interest arising out of ethnological, or cultural, or 
historicall  political affiliations."41 

AA final category of plurilateral agreements related to the League of Nations Economic Committee 
reportt of 1929, as mentioned above, which recommended the use of plurilateral tariff cutting 
conventionss in order to improve the world economic situation. In their final form, such conferences 
wouldd be open in principle to the adhesion of other interested states on the basis of reciprocal 
exchanges.42 2 

1.51.5 Chapter Conclusion 
Inn calling for the Atlantic joint declaration in 1941, Gardner reported that President Roosevelt 
declaredd that the pronouncement was necessary to send a signal to both potential victors and the 
vanquishedd that post-war principles would not be a replay of the Versailles Treaty, that there was 
hopee that the cycle could be broken. In this sense, the decision to seek a joint statement in the first 
instancee related closely to a reflection of the parallel period of 1916-1917. Roosevelt felt that he 
neededd evidence that Britain was fighting for the same principles of freedom and justice that had been 
affirmedd as the objectives of U.S. policy.43 The leading press in England was also cited in viewing the 
Charter'ss declaration in this broader context. Thus, the Charter was said to forecast, "an integrated 
worldd economy and not a series of independent and mutually exclusive systems", and that, 

"Thee considerable number of people in this country who are already planning our post-war 
tradee in terms of barter, bilateralism, trade zones, clearings, exchange control, and by the 
conceptss of the 'between wars' era must begin at once to recast their ideas".44 

Withinn the larger frame of international economic relations, these statements appear to consistently 
reflectt a larger goal sought to be achieved. Perhaps Richard Gardner also sensed the loss of the 

400 His final comment on the relationship between the two indicated that tariff assimilation can be seen as a most 
severee form of colonial preference, a point he believes was lost on American legislation which, permitted 
sanctionss against colonial preferences, but not tariff assimilation. He attributes this to the U.S. bias in favour of 
customss unions. J. Viner, Ibid., p. 17. 
411 J. Viner, Ibid., p. 19, citing for example the "Balkan", "Nordic" or "Central American" arrangements. 
422 League of Nations, Monetary and Economic Conference, Draft Agenda, Geneva, 1933, cited in J. Viner, Ibid., 
notee 30 at p. 34. "In the plurilateral clause, on the other hand, the emphasis, express or implied, is always on the 
nonexclusivenesss of the arrangement and on the substantial number of countries contemplated as members of a 
prospectivee arrangement. J. Viner, Ibid., at p. 22. Whidden varies from this as he bundled both the plurilateral 
andd regional categories together. Viners treatment presents greater legal accuracy if one considers that a 
plurilaterall low tariff club would be open to non-members on the basis of reciprocity, while a regional agreement 
wouldd not. A modern term "open regionalism" appears to be a contemporary application of the concept of a low 
tarifff club. 
433 "No doubt he remembered the unfortunate experience of Woodrow Wilson, who had drafted a unilateral 
statementt of American war aims during the first world war in ignorance of the secret treaties already concluded 
betweenn America's allies." R. Gardner, Supra note 12 at p. 41. 
444 R. Gardner, Ibid., at p. 50, citing the Banker and News Chronicle respectively. 
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identityy of this greater objective in concluding that it was rather unfortunate that an issue like Imperial 
preferencee was raised in direct form, and that "the controversy about it became such a celebrated part 
off  the history of the Atlantic Conference."45 For the purposes of understanding MFN's later 
applicationn to preferential systems, it may also be unfortunate that the issues surrounding Imperial 
preferencee came to dominate an understanding of what the non-discrimination clause sought to 
achieve. . 

R.. Gardner , Ibid. , at p. 53. 
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