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55 Articl e XXIV GATT Panel Practice 

5.15.1 Introduction 
Thiss chapter discusses the GATT-1947 legal challenges that were made to certain aspects of regional 
tradee agreements. As such an occurrence has been a rarity in GATT legal practice, the material is 
necessarilyy drawn exclusively from two (unreported) GATT dispute panel cases from the early 1990's. 
Althoughh unreported, the recommendations of the panels and the legal reasoning applied to the 
interpretationn of GATT Article XXIV , particularly its relation to GATT Article IMFN, serve as 
importantt benchmarks in the development of a more restrictive interpretation for the qualification of 
free-tradefree-trade areas. The implications of the panel findings are discussed in the light of previous Working 
Groupp review practice, which leads to a discussion of review criteria to examine regional 
arrangements.. The test to be applied centres in large part upon a upon a free movement determination 
ass it is exhibited by regional proponents. The alternative of other multilateral means to achieve 
developmentt goals is also a feature of the cases. 

Twoo unreported GATT panels (EC Bananas, I and U) have ruled that where a regional party attempts 
too invoke the Article XXIV exception as a basis for extending selective preferences, that this defence 
iss subject to some capacity for legal review according to dispute settlement procedures provided by 
GATTT Article XXIII . This is the case at least where the text of the agreement by its own terms fails to 
establishh a requirement of legal reciprocity according to Article XXIV requirements. What is provided 
byy these cases is that between the special procedures provided for review of regional formations, 
GATTT Article XXIV:7, and the general consultation procedures provided by GATT Article XXIII , 
theree is some basis to require a prima facie review of an agreement to determine if it qualifies for the 
typess of Article XXIV formations permitted to be exceptions to the MFN, and possibly other GAIT 
provisions.. Although this holding can be applied narrowly to certain factual aspects presented by the 
formationn in question, the implications are significant for future practice if one assumes that the 
panels'' recommendations and the underlying reasoning could be applied in a later WTO proceeding. 
Thiss flows from the burden placed upon the respondent party who has chosen to invoke Article XXIV 
too demonstrate that the arrangement is a qualified free-trade area agreement. This overturns the 
previouss practice whereby, in the absence of Article XXIV Working Group decisions, regional 
memberss were of the operable belief that their non-conforming regimes were successfully exempted 
fromfrom GATT MFN obligations. Thus, although regional formations may be "self declaratory" in nature, 
theyy are not necessarily self-qualified by declaration. A second implication drawn from the panels is 
thatt there is now provided a substantive ruling that reciprocity between regional parties is a 
requirementt of GATT Article XXIV : 8(b) in order to be qualified as a free-trade area. This 
qualificationn as it must be contained in the parties' declarations is a pre-condition to securing an 
Articlee XXTV exception. This may resolve the so-called reverse preference problem raised in the 
Overseass Association and later regional agreements between developed and lesser-developed 
territories. . 

Finally,, the panel's interpretation has set a foundation for more advanced challenges to regional 
formationss in their treatment of sectors and the use of internal market closing measures. While these 
developmentss will be incremental as to the particular facts presented in a dispute, there are indications 
fromfrom these panels that the failure to exchange a complete preference in an otherwise declared sector 
couldd be the basis for raising a claim. It is not difficult to extract from this the possibility of action for 
sectorss where there is either a partial preference only being conveyed, or where a complete preference 
iss provided for some commodities within a sector but where other commodities within the same sector 
aree being denied zero-tariff coverage. A result could be that entire sectors would have to be excluded 
fromfrom declarations at the outset. This would result in a principle that "coverage" does not include 
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exemptedd items. Agreements would then have more difficulty initially qualifying under paragraph 8 
off  Article XXIV . 

5.22 EEC - Member  States'  Import  Regimes  for  Bananas,  DS32/R, 3 June  1993 

5.2.15.2.1 Factual elements and terms of reference 
Consultationss leading to this panel were raised in 1992 by Columbia, Costa Rica, Guatemala, 
Nicaraguaa and Venezuela.1 The panel was requested in February of 1993. The following factual 
aspectss regarding the EC import regime are noted. Since 1963, the EEC had maintained a common ad 
valoremm 20% tariff for importation of bananas. However, discrimination in favour of Lomé bananas 
wass granted by the Lomé Convention granting duty free treatment for these commodities. Protocol 5 
off  the Fourth Lomé Convention stated that the EC was committed to maintaining the traditional 
advantagee of ACP suppliers on the EC member state markets. In addition, individual EC countries 
maintainedd certain national restrictions on non-ACP bananas. These were listed and reported to 
GATTT as an annex to Regulation 288/82, the EC Regulation for Common Rules for Imports.2 

Thee core of the complaint raised against the EC related to the restrictions imposed on the importation 
off  Latin American (non ACP) bananas by the individual country regimes that were in operation at the 
endd of 1992.3 Four of the complainants requested a panel finding that the country regimes were 
inconsistentt with GATT Article I, II, XI, XIQ and Part TV of the General Agreement.4 The EC, aside 
fromm certain procedural objections, requested a finding that the regimes were in conformity with 
GATTT as interpreted according to subsequent practice of the Contracting Parties. In addition, 
quantitativee import restrictions were justified according to Article XI:2(c) and Article XXIV , in 
conjunctionn with Part IV of the GATT.5 

Fourr countries raised Article II bindings in noting that the EEC had bound a 20% ad valorem import 
dutyy for bananas in 1963.6 It was asserted by the moving parties that the concession held no 
reservationss and therefore must be understood to be an unconditional concession which could not be 
impairedd or changed for the worse without violating Article II of the GATT. The binding was 
thereforee a contractual obligation by Article 11:7 and the EC was obliged to refrain from applying any 
measuree which impaired the concession.7 

11 Besides these parties, permitted participation in the panel was agreed for meetings and submission of several 
countriess of the Lomé' Convention, particularly Cameroon, Cote d'lvoire, Jamaica, Madagascar, and Senegal. A 
requestt to participate by Belize was made (ate and not granted by the parties. 
22 All individual EC member state import regimes were scheduled to expire on June 30,1993, as in February of 
1993,, the Council adopted Reg 404/93 to establish a common market organisation for bananas and a new import 
regimee to be effective July 1,1993. (DS32/R, para 13-16). Individual EC countries maintaining national 
restrictionss included France, Italy, Portugal, Spain and the UK. 
33 National import regimes effective in the EC at the end of 1992 included, tariff free quota applied in Germany; -
20%% duty on non ACP bananas in Belgium, Denmark, Ireland, Luxembourg, Netherlands; various quantitative 
restrictionss and licensing in France, Greece; Italy, Portugal and the UK; outright de facto prohibition of imports in 
Spain. . 
44 Columbia raised Articles I, III, VIII, XI, XIII, XXXVI and XXXVII. 
55 The panel discussion, for our purpose, is limited to the interpretation made of Article XXIV and its relation to 
otherr provisions of the GATT. Thus, Article XI, XIII, III, VII discussion is ommitted. It is not clear from the Panel 
reportt why the challenge to the EC members' import restrictions were being advanced on the basis of the regime 
existingg in 1992, when those rules had been passed on for a common import regime to be effective July 1,1993. 
66 This schedule had been resubmitted in 1973-4 on the accession of Denmark, Ireland and the UK to the EEC. 
Thee EEC schedule subsequently was restated on the accession of Greece, Spain and Portugal. 
77 DS32/R, para 105. The EC indicated that the question of Article II had not been raised during the consultation 
andd good offices and the panel should therefore refrain from ruling on this question. Two other arguments are 
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5.2.25.2.2 Party Arguments, Articles I, XXIV and Part IV8 

Thee application of 20% tariffs on non ACP bananas were claimed to be in contravention of Article I, 
sincee ACP like products were admitted on the basis of preferential tariff treatment, and as Article I 
appliedd to "customs duties and charges of any kind". Neither part IV nor Article XXIV could be used 
too justify the deviationn from Article I. Part IV contemplated the granting of preferential treatment to 
developingg countries as contrasted to developed contracting parties, but could not be interpreted as 
permittingg any differential treatment between one group of developing countries and another. Article 
XXIVV relieved Article I obligations in the case of customs union and free-trade area formations, but in 
thiss case there was present a "unilateral and non-reciprocal relationship". The parameters of Article 
XXIVV precisely prevented the trade treatment in question (Lomé) from falling under the scope of 
Articlee XXTV. The EC responded that preferences for France and UK followed from the explicit 
grantt in Art 1:2 together with its A and B annexes.10 Preferential treatment to the whole territory was 
accordedd by the Lomé IV and predecessor conventions in their establishment of a free trade area 
accordingg to Article XXTV:5(b) and XXIV:8(b) in conjunction with Part IV of the GATT.11 

Thee EC considered that this case was not merely directed to a market access issue, but rather 
constitutedd an attack on the contractual scheme of preferential arrangements made in the Lomé 
Convention.. This discussion would necessarily be drawn beyond the panel's terms of reference, 
particularlyy as a working group was established to review Lomé IV and previous working groups that 
hadd reviewed earlier Conventions. Citing in support an earlier and unadopted panel report, the EC 
arguedd in the present instance that, 

"Thee legal certainty with respect to international contractual relations duly notified to the 
GATTT would be severely affected, if many years after the coming into effect of an 
internationall  convention which was examined by the appropriate GATT bodies, its 
conformityy with the general agreement could be questioned anew".13 

Accordingg to the EC, this re-examination of well-established practice would breach the legitimate 
expectationss of the parties to be able to maintain their trade agreements without modification.14 

Onn the question of reciprocity, the EC position was that as between developed and developing 
countries,, reciprocity was not only not required, but if it was required, "this would mean that it would 

passed-overr in this summary, for now: subsequent practice, acquiesence and estoppel, Ibid., para 124, and 
Existingg Legislation, Ibid., para 147. 
88 Generally, from DS32/R, para 207. 
9DS32/R,para210. . 
100 The original negotiated exemptions for MFN. According to the EC, upon accessions to the EEC, these 
preferencess were still covered by Article XXIV:9, at least while other member states during transition could collect 
thee differences in rates at the internal borders of the EEC. (see annotation to ad Article XXIV:9, DS32/R, para 
216).. The EC did not claim that this coverage continued on the same basis after the extension of these 
preferencess to the entire territory of the EEC. Since formation of the EEC, it was not possible to collect internal 
dutyy differentials. 
11DS32/R,para217. . 
122 "EEC-Tariff Treatment of Imports of Citrus Products from Certain Countries in the Mediterranean Region", 
(L/57766 of Feb. 7,1986), para 4.16. As reporting the conclusion of the Panel, "(G)iven the lack of consensus 
amongg contracting parties, there had been no decision by the CONTRACTING PARTIES as to the conformity 
withh Article XXIV of the agreements under which the EC grants tariff preferences to certain citrus products 
originatingg from certain Mediterranean countries, and therefore the legal status of the agreements remained 
open."" Quoted in GATT, Analytica l Index , Guide to GATT Law and Practice , 6th Edition, 1994, p. 762. 
l ii Recited in DS32/R, para 220. 
144 Citing for support the last sentence of Article XXlV:7(b). 
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bee nearly impossible to create a free-trade area between developed and developing countries."15 As 
such,, both the preferential duty treatment and the use of preferential quantitative restrictions were 
justifiedd under Article XXIV , as XXIV : 5 contained an exception to Article I and to the XXTV:8(b) 
(permitted)) restrictions which otherwise would contravene Article XI. Thus, restrictive measures in 
forcee prior to the establishment of the free-trade area could be maintained. The establishment of the 
free-tradefree-trade area neither created nor reinforced those pre-existing measures.16 

Thee EC argument also raised the legal effect of Article XXTV:7(b). The position taken was that the 
lastt sentence of the Article permits a free-trade agreement with its notified features to be maintained 
andd immune from later challenge as long as no recommendation to modify it had been addressed to 
thee parties to the agreement. Relying upon the First Lomé working group review,17 the EC 
emphasisedd at that time that the Lomé complied with the obligation to eliminate duties and other 
restrictivee regulations of commerce with respect to substantially all the trade with the ACP. However, 

"Inn light of their development needs and the principles of Part IV of the General Agreement, 
thee EEC had not demanded reciprocity in its trade with the ACP."18 

Thee reference made to part IV was specifically intended to refer to GATT Article XXXVI : 8. Other 
Loméé working group reviews were cited to support the EC position that a free-trade area could be 
formedd according to Article XXI V without a reciprocity requirement, all in light of Part IV of the 
GATT.19 9 

Thiss argument requires some clarification at this juncture. Prior to the Lomé review cited above, the 
predecessorr Overseas Associations and the Second Convention differed from the Lomé Convention at 
issuee in that the EEC had previously maintained that reciprocity was a feature of those earlier 
agreements.. This was refuted by other working group members, first on the merits, asserting that no 
reciprocityy was being provided, and second, on the undesirability of requiring exchanges as between 
developedd and developing countries. This issue has been characterised here as the "reverse 
preference""  problem. Although Part IV did not exist in the first review for Overseas Association, the 
ECC did then argue that the development Article of the GATT could be applied to expand the listing of 
restrictedd Article exceptions permitted according to XXIV : 8(b). This was made as a part of an 
argumentt on behalf of the Overseas Territories to permit them to re-impose duties after formation. 

Thus,, the EC argument also reflected the fact that, when the reciprocity requirement was dropped 
outrightt in the first Lomé Convention, many members of the Working group applauded this deletion, 
althoughh some other members noted that the requirements for Article XXIV were not being met 
withoutt a stated reciprocity requirement. As discussed below, the EC argument might therefore have 
beenn successful if the "fiction" of reciprocity that was provided in the earlier formations had been 
simplyy retained within the Lomé provisions. If this had occurred, the panel would have been in a 
positionn to determine under what circumstances, if any, the veil of a free-trade declaration could be 
piercedd to determine whether reciprocity between parties was being applied de facto. 

Thee complaining parties' response was directed to these elements. Lomé did not qualify as a free trade 
areaa according to Article XXIV , which required a binding commitment to establish a plan and 
schedulee to eliminate the duties and other restrictive regulations on substantially all the trade. Part IV 

1 5DS32/R,para221 . . 
166 It is not clear whethe r the restrictiv e measure s were externa l as to outsid e partie s or interna l as to Lomé ' 
parties .. If external , the argumen t is somewha t out-of-bounds . The XXIV:8(b) restriction s refer to permitte d 
restrictiv ee measure s to be employe d betwee n partie s to an FTA, not referrin g to thos e that woul d be continue d or 
establishe dd as regardin g non-members . 
177 BISD 23S/46, page 48, para. 4, July 15,1976. 
188 Ibid . 
199 DS32/R, paras 227 & 228. 

66 6 



couldd not be interpreted to permit deviation from the reciprocity requirement of Articl e XXIV , as ad 
XXXVI ::  8 listed specific GATT articles permitted to be excepted by this provision. Articl e XXI V was 
nott  listed among these. In general, Part IV could not be relied upon as a means to discriminate against 
somee developing countries in favour  of others since, according to Part IV, benefits to be applied were 
too be available to all developing countries on an MFN basis.20 Moreover, it was not the intent of the 
complainantss to challenge the legall  contractual structure of Lomé, rather  only to challenge the banana 
regimee preferences. It was after  all, the EC and not the complainants that had raised an Articl e XXI V 
justification .. The EC, having raised it as a defence to violating Articl e I, the panel was now obliged to 
rul ee on whether  Lomé complied with Articl e XXI V in order  to fulfi l its terms of reference.21 

Complainantss also noted that reviews of the various Lomé Conventions all contained statements that 
somee working group members considered it doubtful that compliance with XXI V was being effected. 
Further , , 

"(i) tt  was also understood then in these working parties that these conventions would in no 
wayy be considered 'as affecting the legal rights of contracting parties under  the General 
Agreement.'"22 2 

Columbiaa also raised a legal question on interim agreements. If an interim agreement was intended by 
thee Lomé Convention, then the EC could have filed a plan and schedule which would have shown the 
arrangementt  leading to a free-trade area to be completed within a reasonable time. If the EC, however, 
intendedd to form a one-way reciprocal agreement, it could have also followed the US example in the 
Caribbeann Basin and have submitted it for  a waiver  under  GATT Articl e XXV. 23 

5.2.33 Panel findings on the Article XXIVIssues. 

Thee panel first  responded to the EC argument that restrictions under  Articl e XI  were consistent if 
adoptedd according to an arrangement qualifying under  Articl e XXTV. The panel interpreted XXIV : 5 
andd XXIV : 8 to meann that Contracting Parties could deviate from their  obligations under  the General 
Agreementt  for  the purpose of forming a customs union, a free-trade area, or  interim agreement, "but 
nott  for  any other  purpose."24 Articl e XXI V did not provide a basis for  justifyin g import measures as 
such,, but only a basis for  relieving another  party to a trade agreement from those measures that were 
otherwisee permitted under  the General Agreement. In other  words, XXI V could not be used as a basis 
forr  imposing quantitative restrictions on thir d parties that otherwise would not be lawful under  Art XI 
orr  one of its exceptions. On the issues of subsequent practice and estoppel, the mere fact that parties 
didd not exercise rights in the past did not modify those rights and did not prevent them from invoking 
thosee rights at this time.25 

Ass for  the relationship between GATT Articles I, XXIV , and Part IV of the GATT, the general 
questionn was first  raised as to the relationship between GATT' s consultation provisions, Articl e 
XXIII ,, and other  GATT procedures. The Contracting parties had discussed this aspect in the past, but 
hadd not reached definitive conclusions. Specifically in regard to the previous (unreported) Citru s 
panel,, where that panel concluded in the absence of a specific Council mandate that it would abstain 
fromfrom  an overall examination of bilateral agreements otherwise subject to special review procedures, 
thiss previous panel rulin g could now be read to mean that either  Articl e XX m was applicable to all 
disputes,, or  that Articl e XX m was not applicable to any matters upon which the Contracting Parties 

200 DS32/R, para 230-234. 
21DS32/R,para235. . 
22DS32/R,para236. . 
233 DS32/R, para 240. As for differentia l treatmen t between developin g countries , also citin g "Norway , restriction s 
onn Textil e Products , BISD 27S/119 para. 15,18 June 1980. 
244 DS32/R, para 358. 
25DS32/R,para362. . 
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hadd the power to take decisions. If the latter interpretation were to be accepted, Article XXTV could 
prevaill  over XXI H only in those cases where Article XXIV was invoked prima facie for the type of 
agreementt covered by the Article, "ie., on its face capable of justification under the Article" The 
resultt of this interpretation would be that, 

"I ff  preferences granted under any agreement for which Article XXTV had been invoked could 
nott be investigated under Article XXIII , any contracting party, merely by invoking Article 
XXTV ,, could deprive other contracting parties of their rights under Article XXIII." 28 

Therefore,, the current panel would review the agreement to find out if it was prima facie an Article 
XXTVV type agreement. Naturally, this would lead to a panel discussion as to the required elements of 
Articl ee XXTV necessary to meet this test, at least in the context of the agreement in question. 
Continuing,, XXIV : 8(b) clearly defined a free-trade area as one in which duties and other restrictive 
regulationss of commerce were eliminated on substantially all the trade between the parties, meaning 
nott merely upon imports into only one of the territories. The panel noted that the EC also agreed with 
thiss interpretation by its invocation of Part IV provisions which would, if applicable, operate to amend 
thiss requirement. 

Thee issue then presented for the panel was whether Part IV, read in conjunction with Article XXIV , 
providedd a cover for agreements that liberalised imports into only one of its parties.29 The conclusion 
wass reached that, 

"Legall  justification for the tariff preference accorded by the EEC to imports of bananas 
originatingg in the ACP countries could not emerge from an application of Article XXI V to the 
typee of agreement described by the EEC..but only from an action of the CPs (contracting 
parties)) under XXV." 30 

Beforee commenting on this ruling, the facts and legal arguments of the second panel case wil l be 
introduced. . 

5.35.3 The second  case:  "EEC-Import  Regime  for  Bananas",  DS38/R, 11 Feb. 1994.31 

Thiss complaint examined the consolidated EC banana import regime introduced on July 1, 1993.32 In 
somee respects this panel replayed identical considerations raised above for the first panel. However, 
theree are also differences, which wil l be the subject of this summary. 

5.3.15.3.1 Party arguments 

Forr the Article XXI V and Part IV issue, an argument distinct from the first panel was made where the 
complainantss characterised the EC's invocation of Part IV as inconsistent with certain other of its 
previouss declarations.33 The EC argument in response is also somewhat amended. Although a basis 

266 DS32/R, para 366, citing Citrus Panel, Supra, para 4.16. 
277 DS32/R, para.. 367. 
288 Ibid. 
299 This may be a somewhat interesting expression of the issue to be treated, since for the sector concerned, 
bananas,, no issue was being raised regarding as to whether or not reciprocal trade was provided. The panel is 
lookingg instead to the general reciprocity provisions of the agreement in question. 
300 DS32/R, para 372. 
311 DS38/R, 11 Feb. 1994, Panel established 16 June 1993. 
322 Regime under Reg. 404/93, which established external treatment for categories of suppliers: traditional 
importss from ACP, duty free up to maximum quantity; non-traditional imports from ACP; and imports from non-
ACPP subject to tariff-quota; EEC bananas. DS38/R, para 29. 
333 DS38/R, para 34. If the Part IV had a political and non-binding character (citing citrus panel, para. 3.24), the 
ECC could not have the interpretation both ways. Also noting in the Yaounde review that the EC had declared that 
Partt IV did not aim to modify Article XXIV provisions. BISD14S/106, para 14, adopted 4 April 1966. 
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couldd be found in Part IV for  the Lomé preferences, "...i t was XXIV:8(b ) alone, not Part IV or  Articl e 
XXXVI ::  8 which in derogation from Articl e I permitted preferences granted in accordance with the 
Loméé IV Convention."34 For  the complainants however, the non-reciprocity requirement of Articl e 
XXXV II  was inherently inconsistent with free-trade areas or  customs unions under  Articl e XXIV , as 
"(T)h ee very concept of non-reciprocity was fundamentally irreconcilable with the notion of a free 
tradee area or  customs union" 35 

Thee EC also submitted that the panel had no jurisdictio n to examine the overall Lomé Convention in 
connectionn with Articl e XXI V of the GATT. Articl e XXIV : 7 had a special procedure requirin g expert 
evaluationn of a trade agreement. Individual measures could be challenged as reservation of rights, but 
nott  possibly in such a manner  as to call into question an agreement "as a whole".36 The specific 
proceduress applied in Articl e XXTV: 7 should be seen in a hierarchy of norms that stood above the 
consultationn provided in Articl e XXm. Further, the duplication of procedures was contrary to the 
GATT .. Thus, 

"(B) yy notifying the Lomé IV Convention to the GATT for  examination by a working party, 
thee parties to the Lomé IV convention had done all that was necessary and possible for  them 
inn order  to obtain GATT clearance for  this Convention"37 

Clearancee for  an agreement is not possible to be either  provided or  denied under  Articl e XXI Q 
proceduress since this article only arises in a dispute over  a particular  measure. Permitting 
considerationn according to an ArticleXXH I procedure rendered the agreement made between parties 
challengeablee in regard to its constituent elements. By way of example, a tarif f preference granted 
underr  XXTV:8(b ) should not be challengeable under  XXIII . 

Complainantss stressed the legal insecurity that would result without a recourse to an Articl e XXII I 
review.. In the face of nullificatio n of a GATT right,  a party would be left without the dispute 
resolutionn avenue to obtain any remedy. The panel need not engage comprehensive examination of 
Loméé to conclude that the EC's claimed Articl e XXI V exception was inapplicable to this dispute 
becausee the panel in any case was not being presented with an agreement that prima facie met the 
Article' ss test. In any event, an Articl e XXI V procedure should not be interpreted to be a replacement 
forr  the GATT dispute settlement process.38 

5.3.25.3.2 Second Panel findings 

Thee Lome's external trade regime was generally validated, including the use of tarif f quotas. The 
nationall  treatment issues raised under  Articl e II I  were found against the EC. The issue left to resolve 
wass not the question of imposing higher  barrier s to external trade, but the preferences to ACP that 
weree not likewise extended to thir d parties. The panel recalled that duty-free tariff s were applied by 
thee EC to ACP countries and that this treatment was not granted immediately to like products 
originatingg from territorie s of complainants. This established the need for  the Articl e XXI V exception 
too be reviewed.39 The EC had invoked Articl e XXI V as it claimed that even if duties were due to be 
accordedd to thir d parties on the basis of MFN, they were not required to be extended to others due to 
thee establishment of a free-trade area under  Lomé TV,40 

344 DS38/R, para 37. The EC also said that GATT had accepted other non 
Papuaa New Guinea (BISD 24S/63). 
3535DSZQIR,paTdi37. DSZQIR,paTdi37. 
36DS38/R,para45and46 . . 
37DS38/R,para49. . 
300 DS38/R, para 50. 
39DS38/R,para155. . 
40DS38/R,para156. . 

-reciproca ll  free trade areas citin g g 
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First,, what aspects could the panel examine? The EC argued that only specific measures were 
reviewablee since Article XXTV:7 had its own procedure for evaluating free-trade areas in general. The 
panell  noted on this that working groups for the various Lomé Conventions had not explicitly decided 
thee issue of compatibility with the General Agreement. Notification of the Lomé arrangements made 
byy the EC had not specifically invoked Article XXTV, and the terms of reference for the working 
groupss had not referred to Article XXTV, instead, they were called upon to examine "relevant GATT 
Articles".. No report had adopted a decision that Lomé was under the terms of Article XXTV because 
noo conclusion was ever reached. Likewise, there were no Contracting Party decisions at hand 
establishingg that ArticleXXIV: 7 procedures applied at all to the Lomé Conventions.41 Further, 
whateverr the nature of the relationship between Article XXQI and Article XXTV, XXTV: 7 could only 
applyy to recommendations made for customs unions, free-trade areas, or interim agreements. 

Articlee XXIV : 7 does not therefore apply by its terms to any agreement notified, only to those 
providedd for in Article XXIV . Therefore, before determining whether the special review procedure of 
Articlee XXTV:7 pre-empted Article XXIQ, it must first be decided whether the agreement was of a 
typee to be qualified for XXIV: 7 treatment, i.e., that it was a customs union, a free-trade area, or an 
interimm agreement leading to either. Thus, the following holding was made, 

"(T)hee Panel could not accept that tariff preferences inconsistent with Article 1:1 would, by 
notificationn of the preferential arrangement and invocation of Article XXIV against the 
objectionss of other contracting parties, escape any examination by a panel established under 
Articlee XXIII...The Panel concluded therefore that a panel, faced with an invocation of 
Articlee XXIV , first had to examine whether or not these provisions applied to the agreement 
inn question"42 

Turningg to examining the Lomé Agreement as to whether or not it was of a type of agreement falling 
underr special review procedures of Article XXTV:7, the definition of XXTV: 8(b) was recited. The 
termss "between" and "originating in constituent territories" made it clear that trade was to be 
liberalisedd in products from all the constituent territories. Then, citing Lomé Article 168 and 174 for 
productss originating in ACP countries, these provisions indicated that the agreement "shall not 
comprisee any element of reciprocity for those States as regards free access".43 Since the Convention 
didd not provide for a requirement of reciprocity between the territories, 

"Thiss lack of any obligation of the sixty-nine ACP countries to dismantle their trade 
barriers...madee the trade arrangements set out in the Convention substantially different from 
thosee of a free trade area, as defined in the Article XXTV:8(b) (cite paragraph) 

Thee next issue addressed was the EC argument that Article XXIV:8(b) requirements had to be read in 
lightt of Part IV, particularly Article XXXVI : 8. This reiterates the Part IV analysis done from the 
earlierr panel, except the second panel noted that Part IV history did not originally authorise the 
grantingg of preferences on a non discriminatory basis to developing countries. This came much later 
withh GSP (1971) which were now carried by the GATT under the enabling clause of 1979. This led 
thee panel to conclude that, 

"Hadd non-reciprocal agreements between developed and developing parties been considered 
justifiablee under Article XXIV and Part IV, the decisions of the CP (contracting parties) on 
thee GSP and the Enabling Clause would have been largely unnecessary. Developed countries 
couldd simply have formed a "free-trade area" with selected developing countries by reducing 
barrierss unilaterally on imports from those countries"44 

411 This aspec t of the rulin g suggest s that a decisio n by the workin g grou p that an agreemen t fel l unde r the 
provision ss of Articl ee XXIV woul d eliminat e the inquir y that followed . However , onl y a handfu l of all the notifie d 
agreement ss coul d possibl y be place d into thi s category . 
4 2DS38/R,para158 . . 
433 DS38/R, para 159. 
444 DS38/R, para 162. As above , the EEC's own declaratio n on Yaound e was also raised , whic h state d the Part 
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Finally,, even if Lomé was to be covered by XXTV: 8 in conjunction with Part IV, XXIV ::  5 must also 
bee applied to consider  whether  discriminatory preferences could extend to non GATT members, 
whichh were also in the Lomé group. Here, Articl e XXIV : 10 should apply with its draftin g history to 
clearlyy indicate the appropriate procedure for  permittin g non member customs unions and free-trade 
areas. . 

5.45.4 Chapter  Conclusion:  the legal  effect  of  non-decisions 
Veryy few of the agreements submitted for  review have terminated in a decision by the working group 
orr  by the Contracting Parties that an agreement is qualified according to the terms and provisions of 
Articl ee XXIV . However, a number  of agreements submitted, unlike the Lomé, did ask for  review 
accordingg to the Articl e and not just to the application of GATT Articles in general. However, few of 
thesee resulted in decisions. Where a decision was obtained that a declared agreement qualified under 
Articl ee XXIV , the panel would not likely assert a basis to review the elements of that decision to 
determinee whether  or  not the agreement was of a type to be subject to the exceptions provided by 
Articl ee XXIV . A special procedure resulted in a determination and this would be recognised by the 
panell  and inserted as a finding. Thus, a first  effect of the rulings here is that an agreement submitted 
whichh was intended to seek the Articl e XXTV exception should clearly state the elements off  Articl e 
XXIV: 88 intended to be met by the arrangement, i.e., that a free-trade area or  customs union was now 
beingg declared to be formed. This would clearly rebut earlier  practice such as the Overseas 
Associationn for  example, wherein the EEC had argued that declarations omitted from the agreement 
wouldd not void a finding of a free-trade area formation, since the course of practice under  the 
agreementt  could indicate the creation of the free-trade area. 

Forr  agreements specifically seeking to be covered according to Articl e XXTV:8 , the panel holdings 
alsoo suggest that the working group procedure according to Articl e XXTV: 7 should first determine 
whetherr  an agreement was of a type to be subject to Articl e XXIV , and that the proponent parties 
shouldd seek to reach a positive decision on this point in order  to prevent the type of challenge made 
here.. This suggests that review parties first  apply Articl e XXTV: 8 before considering external effects 
providedd in Articl e XXIV : 5 as argued previously. This approach would serve to reconstruct somewhat 
thee dividing line intended between partiall y preferential agreements and qualified Articl e XXTV 
formations. . 

However,, what about the great majorit y of cases where an agreement claimed to fulfi l the Articl e 
XXIV ::  8 conditions were notified, but where no positive decision was reached? According to previous 
practice,, the self-declaratory aspect of the review procedure would appear  to have not prevented the 
partiess from engaging in the preferences provided according to their  plan and schedule. As expressed 
byy the European Community in regard to the legal status of its own successive accession treaties, 

"i tt  did not share the view that these earlier  treaties constituted an open question or  that their 
legall  status was unresolved in GAI T since the Contracting Parties had formulated no 
recommendationn under  Articl e XXIV:7(b ) for  any modifications to those arrangements."45 

Whatt  may have changed in light of the panels discussed above, is that preferences could be subject to 
challengee in the absence of a compatibility finding by the working group or  Contracting Party 
decision.. In this sense, the second panel's finding that Lomé was defective because it sought review 
onlyy according to GATT Articles (generally) is not really material to the issue, for  if a positive 
decisionn were obtained according to Articl e XXIV:7 , then a panel would at least operate from the 
presumption,, possibly irrebutable, that the preferences accorded by the agreement were secured by 

IVV could not modify XXIV. BISD14S/100, para. 14, Ibid., para 162. 
455 "It was, however, always possible for any country to seek to resume discussions of these questions in another 
moree appropriate context." L/5453, adopted on March 1983,30S/175, para. 18, as quoted in GATT, Analytica l 
Index,, Guide to GATT Law and Practice , 6th Edition, 1994, p. 761. 
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Articlee XXTV. If a negative decision were obtained, then Article XXI V could not be invoked in any 
event.. In the absence of any decision by Contracting Parties, it would seem, as a result of these panels, 
thatt the regional proponents assume the entire risk of having to extend to all parties on an MFN basis 
anyy preferences they have exchanged according to their plan and schedule. Although this may not 
negatee the inherent self-declaratory nature of preferential trade agreements, it does appear to 
significantlyy shift the burden to proponents to establish that agreements declared are of a type to 
qualifyy under the definitional elements of Article XXTV:8. This is taken up later. For now, since the 
workingg group review process is still governed by consensus, it would seem that a result would follow 
wherebyy the proponents would need to satisfy all parties in the review in order to obtain a positive 
recommendationn upon which a WTO Council decision could be obtained. 

Onee can point out that the case before the panels was specialised on its facts as there was a clear facial 
defectt in the declaration, since Lomé parties were expressly exempt from removing barriers to EC 
trade.. However, a variation of the claim can be constructed where a declaration is not defective, meets 
thee Article XXIV: 8 requirements according to its declared notification, but there is still no positive 
Contractingg Party decision affirming the agreement's provisions with Article XXIV . Complainants 
wouldd then assert, that in the absence of a decision, that a panel should go beyond the parties' 
declarationn to review the sufficiency of a plan and schedule according to the definitional elements. 
Thiss would present a question of whether the above rulings turn upon the facially defective attributes 
off  the arrangement considered, and therefore limit a panel review to the "prima facie" presentation of 
thee arrangement, or whether the decisions actually turn upon the absence of an affirmative decision 
madee according to the Article XXTV:7 procedure. A cautious interpretation of the panels should 
suggestt that the failure to obtain a decision according to an Article XXIV: 7 procedure retains the 
burdenn upon regional proponents to later justify their preferences. For, if a working party was unable 
too agree to qualify the arrangement overall, then the panel likewise has no finding or decision to apply 
too its deliberation other than the declaration and assertion of the regional parties. On this point, the 
secondd panel above rejected the EC's assertion that all that was required to be done had been done to 
qualifyy the agreement. Note again the panel's rejoinder on this point with italics added: 

"(T)hee Panel could not accept that tariff preferences inconsistent with Article 1:1 would, by 
notificationnotification of the preferential arrangement and invocation of Article XXI V against the 
objectionss of other contracting parties, escape any examination by a panel established under 
ArticleXXIII.." ArticleXXIII.." 

Att the core, one must accept the possibility of a broader ruling from panels that the specialised 
proceduress applicable to Article XXI V reviews are not sufficiently invoked by mere notification and 
invocationn of Article XXTV by regional proponents. That while an affirmative decision according to 
Articl ee XXI V would be sufficient to raise the Article's MFN exception, the absence of any decision 
retainss the burden upon the regional parties in the event later preferential measures are challenged. In 
thiss case the regional members have chosen to proceed with preferential exchanges without the legal 
coverr of a decision. In the absence of a decision, a panel can also defer to the special procedure and 
indicatee that it would be unwilling to make a finding that an agreement is qualified where the 
Committeee had been unable or unwilling to do so. 

Iff  the panel does not choose to refrain from examining the agreement for its compatibility, then the 
qualityy of the plan and schedule is likely to arise. At such a juncture, the panel would be presented 
withh the difficulty of qualifying the agreement itself on the technical aspects that should have resulted 
inn a decision in the working group. This could lead to a panel forming a ruling as to the meaning of 
"substantially-alll  trade" and the beginning of a judicial interpretation for this legal test. While this 
mayy also be a positive development, it seems as likely that a future panel faced with the choice of 
engagingg a technical review would exercise self-restraint and simply rule that the absence of a 
decisionn under Article XXTV:7 is equivalent to a refusal of the Contracting Parties to qualify the 
regionall  formation. Thereby, exchanged preferences would not be exempt from MFN. This again 
wouldd place the burden on the regional parties to arrange Article XXTV:7 procedures in a manner 
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wherebyy decisions would be forthcoming. In either  scenario, the holding of the second panel that self-
declarationn does not invoke the Articl e XXI V exception significantly rebuts the pattern of practice 
allegedd to have been established since GATT' s foundation. 

Ann additional aspect of pre-WTO practice has also been affected, that being the failur e of proponents 
too disclose sufficient information to working groups in order  to conduct a review analysis. Now, if the 
proponentss fail to provide the raw material sufficient for  a meaningful review, as they have done in so 
manyy previous reviews, then those parties wil l not be in an easy position to argue that Articl e XXIV : 7 
hass been sufficiently invoked to hold any promise to later  exempt their  preferences from Articl e 
XXi nn and Articl e I. This suggests that a consensus from a working group must also be obtained in 
regardd to the quality of the notification of the plan and schedule from the outset, and prior  to any 
substantivee review of the other  Articl e requirements. 
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