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7 7 Partt  Three : Regionalis m in the WTO 

7.17.1 Introduction:  a question  for  modern  regionalism 
Thee resurrection of MFN in the GATT era can be claimed to have had the effect of reducing the 
powerr  of any one country to control the geographical distributio n of its trade. Necessarily, where an 
exceptionn to this rule was granted by GATT Articl e XXIV , the restrictions imposed by the Articl e can 
alsoo be seen in this same context. In this view, the purpose of the Articl e would be to require such a 
highh degree of trade coverage between regional proponents that the opportunities to exercise the 
controll  of geographic distributio n would be reduced. For  those which would occur  in meeting the 
higherr  thresholds for  coverage, the capacity to exercise a power  to close dependent territor y trade 
wouldd be minimised. 

AA straightforwar d objection to revisiting Hirschman's thesis in the modern trading environment must 
bee that while GATT has already installed MFN on a multilateral basis, it has therefore already served 
too rid  the trading system of these onerous geographic strategies. This should be a given, except that 
thee validit y of the argument depends not only upon the quality of the legal criteri a which has been 
provided,, but also the capacity of the system to require adherence to it. This is the coherency aspect. 
Onn this point, it has already been noted that much of the modem criticism of Articl e XXI V has been 
advancedd not only from the perspective that its application has lacked enforcement capability, but also 
thatt  the underlying legal criteri a was economically irrelevant in the first  place. 

Ass it was attempted to show in Part Two, the question of "compatibility "  between regional formations 
andd the GATT system has been promulgated primaril y from the perspective of GATT parties who are 
excludedd from the regional formation in question. It has been this interest in loss or  gains for  external 
tradee that appears to be most closely associated with any idea of a "GAT T system"  interest. Limitin g 
thee perception of MFN to this concern only appears to narrow the framework within which MFN 
mightt  have been intended to operate overall. 

7.1.17.1.1 The character of the new regionalism 

Thee legal and political setting within which Hirschman described the potential for  the influence effect 
off  trade must certainly be different after  45 years of MFN application within the GATT. Large and 
developedd countries are not prohibitivel y closed. In the old setting, selected positive preferences could 
quicklyy induce dependency where the recipient's production was expanded to seize export 
opportunitiess in otherwise closed markets. GATTAVT O not only has a low-tarif f environment but one 
whereinn measures other  than duties, i.e., quantitative restrictions, are also prohibited and actionable. 
Wheree these occur  by exception they are nowhere as dominant as in the inter-war  practice.1 

However,, there still are a large number  of regional formations being established even after  the 
conclusionn of the Uruguay Round, and given the above factors, one must wonder  as to what 
constitutess the motivation for  the continuing persistence of regional trade agreements. A number  of 
commonn possibilities are suggested. For  examples, some say that the increase is a response to the risk 
off  GATT failur e to liberalise international trade at a sufficient pace. Of course, the developing and 
transitionn country regional partners should probably not recite this reason, since many also complain 

11 The Final Act Embodying the Results of the Uruguay Round of Multilateral Trade Negotiations, including the 
Agreementt Establishing the World Trade Organization, MTN/FAII, signed in Marrakesh, 15 April 1994, reprinted 
inn 1994 OJ L 336/1; 331.L.M. 13 (1994); The Results of the Uruguay Round of Multilateral Trade Negotiations, 
TheThe Legal Texts, GATT Secretariat, Geneva, 1994. 
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thatt they need more time to enact the Uruguay Round obligations. These are assumedly enforcing 
liberalisationn at a slower pace. Related, regional endeavours are also said to seek to stimulate GATT 
progress.. This made sense in the frustrating eight years of the Uruguay Round but then, why would 
thee number of regional agreements accelerate even after the Round concluded? Some say that that 
regionalismm allows countries to achieve new thresholds of integration or to experiment with new 
liberalisationn approaches without having to obtain the larger GATT consensus. However, examples of 
advancedd integration are few and arguably, at least in respect of treatment of non tariff barriers, the 
free-tradefree-trade area models generated by the NAFTA or the Europe Agreements are not that impressive. 
Somee regional formations are claimed to also "lock-in" the process of economic transformation. Even 
beforee WTO however, GATT rules arguably succeeded also in this task, at least if one considers that 
thee economic miracles of Asia through the 1970s and 1980s were promulgated in the absence of 
regionall  agreements. Finally, regional formations are said to reinforce traditional geographic and 
culturall  linkages. Geography is a given of course, but the cultural implications of regional agreements 
appearr as often to be a point raised in opposition to further regionalisation rather than as a basis for its 
appeal. . 

Commonn to all of these explanations is the absence of any expression by the proponents that any 
memberr is seeking to assert control over the geographic distribution of its trade. At least on the 
surface,, the motivation suggested by Hirschman is not apparently a feature of our era. 

7.1.27.1.2 Modern regional dependency 

However,, maybe a dependency motive in our non-autarchic world is not necessary anyway. For a 
numberr of important arrangements between developed and developing or transition market territories, 
intensivee trade dependencies are evident in any case. For example, even before the NAFTA was 
formedd the U.S. market absorbed 81% of Mexico's exports and acted as the origin for 80% of 
Mexico'ss imports. For the U.S. however, Mexico received only 7% of U.S. total exports and only 
providedd 6% of its total imports.2 For the EC, so-called asymmetrical trade flows to central and 
easternn Europe countries (CEECs) have so characterised the development of trade that that the matter 
wass raised as a political problem at the European Summit level. Thus, 

"(S)incee 1989 trade patterns between the Union and the associated countries have changed 
radically.. Although the European Union now absorbs over 50% of the associated countries, 

exportss they still only account for 4.2% of total European Union imports. In spite of the rapid 
riserise in their exports to the Union, the Union's exports have risen even faster causing concern 
aboutt the large trade deficit (5.6 billion ECU in 1993)3 

Forr the more advanced of the CEECs, 1995 exports to the EU comprised 62% of their total exports. 
Theirr imports from the EU equalled 61%, of which Germany generated 26%.4 Thus, trade 
dependencyy is a fact of lif e for new regional members regardless of any strategy intended to foster it. 
Ass Hirschman indicated, in the absence of the regional agreements MFN would control and territories 
wouldd not have the ability to exercise any influence over the geographical orientation of their trade. 

22 Director y of Trade Statistic s Yearbook , 1991, for the year 1990. Cited in Akman , M., and Darton , M., (1997), 
TheThe Political  Economy  of  Regionalsim  in  World  Trade,  Marmar a Journa l of Europea n Studies , V. 5, No. 1-2, p. 
30. . 
33 Accordin g to Eurosta t in 1993, the tota l of all CEEC export s as a portio n of tota l import s to the EU was unde r 
4.5%.. CEEC import s as a shar e of all EU export s was 5.3%. Recited in Europea n Commission , Com (94) 361 
Final ,, 27-04-94, ANNEX II, and at p. 7. However , also in the case of the CEECs, thi s trad e did not pre-exis t the 
free-trad ee area agreements . Whethe r or not dependenc y was the poin t of the exercise , dependenc y resulted . 
44 Source , Commerzbank  Focus  on German  and European  Economic  Issues,  The Economist , (Europ e Edition ) 23 
Augg 1997, after p. 47. The summar y data include s six CEEC countries , Poland , Czech and Slova k Republics , 
Hungary ,, Bulgaria , Romania . 
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Thee manner in which trade and investment would flow to and from the other territories would be the 
resultt of the natural patterns of trade. 

7.1.37.1.3 The influence of investment 
Anotherr difference from Hirschman's era might be the changed role of capital and investment across 
borders.. The 1930's world was dominated by exchange controls whereas now the cost of relocating 
capitall  has decreased enormously. There is claimed to be a great competition between developing and 
transitionn countries to attract inward flows from the primary source territories, mainly the United 
Statess and Europe, but also Japan. Perhaps regional agreements relate to this process of attracting 
investmentt by guaranteeing the free-trade channels for the inputs and outputs of located production 
andd by providing certain legal guarantees to secure investment or the treatment of investors. It is the 
casee that a number of regional agreements in the modern times are hybrid in nature and encompass 
investmentt provisions of various sorts. 

Inn this setting, positive preferences are not an end in themselves but rather serve as a means of 
facilitatingg the process of development. However, even while this explanation is more in tune with the 
realityy of globalisation, it also does not say very much about the condition of dependency within 
regionall  settings, except to suggest that it may be more comprehensive across a range of traded factors 
otherr than just products. Occasionally the relationship between these elements is raised. As the 
Europeann Commission noted the view of some of the Europe Agreement parties, 

"Thee use by the Union of these commercial policy instruments (anti-dumping and safeguard 
actions)) is perceived by the Europe Agreement countries as both a political and an economic 
problem;; they believe that the existence of these instruments is likely to have a dampening 
effectt on trade and inward investment." 5 

7.1.44 The remaining trade barriers 
Thee margin of preferences granted relative to MFN is also not completely irrelevant in the modern 
setting.. The large and developed territories bound rates of duties are historically low overall, 
suggestingg that their capacity to re-direct trade from one partner or another is limited. However, the 
externall  trade regimes of many of developing or transition-market regional partners may not exhibit 
suchh low tariffs nor be as comprehensively bound as their more developed partners. They can grant 
positivee preferences that might have the power to favour the trade of a member relative to other 
suppliers.. This could suggest the possibility of an increasing dependency upon the developed territory. 

7.1.57.1.5 The political factor 
AA conclusion is still possible that the new regionalism differs too much from the era of Hirschman to 
alloww any comparisons to be drawn. In the 1930's, regional political hegemony was in vogue and 
tradee policy was an instrument of national power, allegedly used to relegate the small and neutral to 
onee regional zone of influence or another. In the modern era the reality is supposed to be global and 
moree economic than political. Thus, much attention is drawn to the global nature of competition 
betweenn multinational firms as they are seen to compete in all markets, each other's as well as upon 
thirdd markets. However, this also belies a different truth as support for new regional agreements also 
tendss to be identified with proposals generated and then lobbied by the multinational firms 
themselves.. If competitive life for them is global, then query what is the role of regionalism in the 
processs of globalisation? The answer to this may lie in the fact that large developing and transitional 
marketss are important growth markets. Regional preferences together with the investment factor 
providee the possibility for developing a meaningful competitive edge. Thus, while firms may compete 
globallyy they may do so by also enacting regional strategies. Likewise, they may defend markets 
regionally. . 

55 Europea n Commission , Com (94), 361 final , at p. 8. 
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7.1.66 The factor of size 

Inn assessing the consequences of regional arrangements for international trade, Pomfret appeared to 
rejectt the risk of emerging trading blocks as the primary threat. Rather, the proliferation of agreements 
betweenn a large country and smaller clients caught his attention. 

"Individuallyy such PTAs may be of minor significance, but collectively they undermine the 
non-discriminationn principle. The threat is more serious because the small country enjoys 
analloyedd economic benefits even if the scope of the scheme is unilaterally restricted by the 
largee country, while the large country sees unquantifiable (and hence difflcult-to-challenge) 
politicall  benefits for which it is willin g to pay small economic costs. Such arrangements 
proliferatee because they face no checks and they tend to take the hub-and-spoke form which is 
leastt economically justifiable.6 

Whateverr other difference may describe the difference between the trade diplomacy environment of 
thee 1930's and the 1990's, Hirschman would have likely recognised the elements set forth in 
Pomfret'ss statement. The large/small factor also appears to have played a role in raising a WTO 
criticismm of the new regionalism. 

7.27.2 A WTO 'wake-up'  call 
Whilee the new wave of regionalism in the later years of the Uruguay Round emerged in force, the 
GATTT Secretariat was otherwise occupied with the problems of concluding the Uruguay Round, and 
thenn later, with the administrative difficulties of establishing the new WTO as an organisation. The 
firstfirst Secretariat statement on the issues did not surface until 1995. The conclusions were tentative but 
tendedd to emphasise the potential for compatibility of regional arrangements with the multilateral 
tradingg system while noting that certain aspects might undermine compatibility.7 

7,2,17,2,1 Committee on Regional Trade Agreements (CRTA) 

Institutionall  developments followed. The Singapore Ministerial Meeting (1996) called for an end to 
thee ad hoc Working Party Review system of the GATT practice by establishing a standing review 
committeee for regional agreements, the Committee on Regional Trade Agreements.8 The terms of 
referencee made for the CRTA included the examination of new agreements and the reviewing of the 
operationn of existing agreements, to improve the examination process and, 

(d)) "to consider the systemic implications of such agreements and regional initiatives for the 
multilaterall  trading system and the relationship between them, and make appropriate 
recommendationss to the General Council..."9 

Overr the first years of the Committee's operation, there was solid progress made in outlining the 
systemicc issues. However, while the parties could identify which aspects required clarification, they 
neverthelesss continued to disagree on the substance of the answers that would free the process of 

66 Pomfret, Richard, The Economic s of Regiona l Tradin g Arrangements , Clarendon Press, Oxford, 1997, p. 
358-9.. Pomfret does not accept the proposition that the rise of trading blocks is a significant problem. Rather, 
'(T)hee danger sign for GATT in the 1980s lay in the diminishing number of important trading nations that 
acceptedd its principles as applying to their own trade policies." Ibid, at 367. 
77 See Overview and Conclusion, pp. 1-3, WTO, Regionalism and the World Trading System, Geneva, April 
1995.. Aspects of the study were drawn from Anderson, Kym and Blackhurst, Richard, (eds) (1993), Regional 
IntegrationIntegration and the Global Trading System, Harvester Wheatsheaf, London. A number of the contributions are 
citedd throughout. 
88 Decision of the General Council of 6 February 1996, WT/L/127,7 February 1996. The CRTA convened its first 
meetingg on the 21st of May, 1996. Minutes reported as WT/REG/M/1. 
99 Drawn from the 199 report of the CRTA to the General Council, WT/REG/8,11 October, 1999. 
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evaluatingg particular  agreements. Thus, while a large number  of agreements continued to be notified, 
onlyy one, the Czeck-Slovak customs union was able to receive an affirmativ e recommendation.1 

7.2.27.2.2 The focus on U.S. and EUregional activities 

Thus,, it appeared that aside from a bit more clarity as to what was at issue for  interpretin g Articl e 
XXIV ,, one could reasonably have assumed by 1999 that WTO practice would fairl y imitate the 
patternn set in GATT-1947. However  for  observers it came as some surprise when a far  more critical 
WTOO viewpoint was expressed in 1997 in a Rome speech delivered by the Director-General of the 
neww Organisation, Runato Ruggiero. As he addressed the participants of the Transatlantic Business 
Dialogue,, his comments revolved around the same question posed above as he asked, "(I) f the logic of 
regionalismm often makes less economic sense in an era of globalisation, why are we witnessing such a 
dramaticc expansion of regional initiatives?"  As he responded, 

"(P)erhapss part of the answer  could be that in some cases these initiatives are less about 
advancingg regional economic efficiency or  cooperation.. .and more about securing regional 
preferences,, even regional spheres of influence, in a world marked by growing competition 
forr  markets, for  investment and for  technology. This, in my view, is potentially the most 
worryin gg feature of the new regionalism we see unfolding around the world today." 

Hiss reference to a world of regional spheres of influence is strikin g in its resemblance to the lexicon 
off  the 1930's, and certainly not how the economic superpowers of the modern age would choose to 
seee their  role characterised in the WTO. However, the behaviour  of the U.S. and the EU was central to 
thee critique, as 

"(W)ha tt  makes this competition more worrisome is that at its heart lies the world' s two major 
economicc players - the United States and the European Union. What we see when we look at 
thee pattern of regional expansion in the world today is essentially two focal points with 
concentricc circles of preferential trade arrangements radiating outwards - almost as if they 
weree competing to see who can establish the greatest number  of preferential areas the fastest. 
I ff  it is true that the strength of the multilateral system for  fifty  years rested on the strength of 
thee transatlantic partnership, it is also partly true that the sudden proliferatio n of regional 
arrangementss reflects a certain inabilit y of the transatlantic community to co-ordinate its trade 
interestss and vision.11 

Thee MFN implications of these regional developments were also considered. Thus, 
"(F)irst ,, we must ensure that the foundation of the trading system remains non-discrimination 
ass embodied in the two fundamental principles of National Treatment and Most-Favoured-
Nation.. Regional agreements which are preferential by nature represent an exception to the 
most-favouredd nation treatment."12 

Thee manner  in which MFN acts to delineate the distinction between liberalisation undertaken within 
thee regional preferential setting as compared to the multilateral system does provide the key to 
framingframing  the question of the compatibilit y of regional endeavours with the rules of the multilateral 
tradingg system. It may seem remarkable for  the WTO, as keeper  of the non-discrimination rule, to 
havee taken so long to initiat e a response to the new regionalism. But considering the inherently 

Accordin gg to the Synopsi s of "Systemic "  Issue s Related to Regiona l Trade Agreements , Note by the 
Secretariat ,, WT/REG/W/37,15 February , 2000, p. 10. Accordin g to the 1999 CRTA Report , 118 RTAs have been 
notifie dd to the GATT/WTO. 
111 Runat o Ruggiero , Regional  Initiatives,  Global  Impact:  Cooperation  and the Multilateral  System,  Addres s to the 
3dd Conferenc e of the Transatlanti c Busines s Dialogue , Rome, 7 Novembe r 1997, reporte d by NAFTA & 
Inter-America nn Trade Monito r - Vol . 4, Numbe r 24, Novembe r 28,1997, citing , "Ruggier o Says U.S., EU Driv e for 
Influenc ee Fuels Regiona l Initiatives" , Insid e U.S. Trade , Novembe r 21,1997. 
122 Ruggier o address , Ibid . 
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diplomaticc and intergovernmental nature of thee organisation and the important role the U.S. and EU 
playy within it, it is perhaps surprising that any criticism from the Director General was made at all. 
Sincee the commentary was directed to the two economic superpowers, and since these territories were 
foundingg parties of the GATT, they should most of all appreciate the value of MFN. So then, what 
possiblee changes occurred in this relationship to permit the promotion of regionalism and the apparent 
expensee of the principle? The answer to this question may have a bearing upon the question of 
whetherr Hirschman's world is one behind us or ahead. 

7.2.33 Large-country diplomacy: what constraints remain ? 
Whilee GATT 1947 imposed only a weak form of institutional restraint, real constraints on national 
prerogativee were relaxed only as the conclusion of the cold war has translated into new political and 
economicc realities. According to Drestler, 

"Thee global geopolitical transformation has left three economic power centres - America, 
Europe,, Japan - with no common adversary to bind them. This does not necessarily make 
themm enemies to one another - indeed, continued global well being depends on their continued 
cooperation.. But the security imperative no longer constrains them; the United States is no 
longerr motivated to mute its economic demands to strengthen its alliances, and our allies are 
noo longer driven to yield economically because they are dependent militarily."13 

Thee establishment of the GATT in 1947 coincided with the initiation of this period of imperative 
constraint,, or perhaps more accurately, with the economic version of it, in being portrayed at that time 
ass necessary to defend the market economies against the growth of state socialism. That GATT was 
eventuallyy viewed in this manner was demonstrated by the arguments made by Cortney to reject its 
moree conciliatory predecessor, the Havana Charter for the International Trade Organisation (ITO): 

"(T)hee Havana Charter attempts to reconcile fundamentally conflicting ideas or objectives. It 
claimss to make possible normal business relationship between countries dominated by state-
socialismm (and using planning for 'full employment') and countries where the individual 
competitivee capitalism is prevailing. The Charter hopes to promote at the same time 'full 
employment'' and free multilateral trade."14 

Iff  the GATT and itss non discrimination rules derived any legitimacy from the imperative to defend the 
markett system from the rise of Communism, then the demise of the Soviet model could also suggest 

131.M.. Drestler, America n Trade Politics , 2d edition, Institute for International Economics, 1992, Washington, 
pp.. 210-212. An example of the role for governments in competition for global markets is the implementation of 
markett opening strategies in both the U.S. and the EC. In both, firms are provided a streamlined and 
administrativelyy assisted access to complain of foreign market barriers. This type of assist is arguably healthy 
wheree the national procedures are required to invoke GATT/WTO rules for dispute resolution determinations. For 
thee EC, Council Regulation No 3286/94 of 22 December, "Laying down Community procedures in the field of the 
commonn commercial policy in order to ensure thee exercise of the Community's rights under international trade 
rules,, in particular those established under the auspices of the World Trade Organization", a/k/a the New Trade 
Barrierss Regulation. 1994 OJ L 349, p. 71. 
144 Cortney, Philip, The Economic Munich, Philosophical Library, New York, 1949, p. 23. The ITO charter and its 
provisionss made reference to accommodating full employment policies that were not carried over to the GATT. 
Ann anti-Soviet argument did not succeed to create support for the later attempts to upgrade GATT to full 
organisationn status. By this time, other activities which related more directly to the Soviet threat were also set in 
place,, notably the Marshall Plan and NATO. Gardner, Richard, N., Sterling-Dollar Diplomacy in Current 
Perspective,Perspective, Columbia University Press, New York, 1980, p. 73. Much later in the 1970's, the U.S. administration 
activelyy viewed the GATT and its MFN clause as a political instrument in the policy known as "differentiation", 
undertakenn to promote the GATT accessions of several central European countries. See generally, Huis, Leah, 
GlobalizingGlobalizing the GATT, The Brookings Institution, Washington, D.C. 1992. 
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thatt  a re-examination of this legitimacy would also be set into motion.15 On reflection, one can 
suggestt  that the multilateral MFN principl e over  this last century has not yet been tested for  its 
capacityy to bind the major  actors in an economic environment other  than that of the cold war 
exigency.. That such a re-evaluation commenced in the closing years of the cold war  is also shown by 
aa number  of commentators who claimed that the GATT and its principles had already outlived their 
usefulness.. Bhagwati summarised their  critiqu e in 1991 as, 

"(T)h ee facile views of GATT' s impotence are fashionable in the United States among several 
lobbiess and in Congress. They principall y reflect panic at the payments deficit and at the rise 
off  Japan. Quick fixes on the trade front,  using American muscle to extract trade concessions 
unilaterall yy and quickly from others, regardless of the impact on the world trading regime, 
thereforee have a superficial but compelling appeal."18 

Byy the mid-1990s however, the Japan "problem"  had also outlived its usefulness.. Absent the 
competitivee Japan threat, Bhagwati's categorical concerns about US policy for  its obsession with 
unfairr  trade, managed trade, aggressive unilateralism, and regionalism could all have been fairl y 
claimedd to have been only episodic events.17 If Japan was no longer  a popular  threat to the United 
States''  economic power, then one could have safely concluded that the era of U.S. disillusion with the 
GATTT should also have been at an end. However  if as Bhagwati suggested, the GATT 1947 was 
beingg subjected to a strong challenge during the period when imperative constraint controlled U.S. 
behaviour,, then what factor  would serve as a constraint on U.S. policy upon the conclusion of the cold 
war?18 8 

7.37.3 New-world  regionalism 
Thee case for  developing a critical view of regionalism in the WTO should rest upon factors other  than 
thee sheer  volume of agreements notified to the GATT/WT O during and after  the conclusion of the 
Uruguayy Round.19 Rather, the focus should be placed upon the legal nature of the agreements being 

Forr definitional purpose, "When it is asserted that a rule or its application is legitimate, two things are implied: 
thatt it is a rule made or applied in accordance with right process, and therefore that it ought to promote voluntary 
compliancee by those to whom it is addressed. It is deserving of validation." Franck, Thomas, M. (1995), Fairness 
inin International law and Institutions, Clarendon Press, Oxford, p. 26. 
166 Jagdish Bhagwati, The World Trading System at Risk, Harvester Wheatsheaf, New York, London, 1991, p. 6; 
citingg as examples, Michael Finger (1989), Picturing America's Future: Kodak's Solution of American Trade 
Exposure,Exposure, The World Economy, V.12, No. 4, pp. 377-80; Rudiger Dombusch, et al., Meeting World Challenges: 
UnitedUnited States Manufacturing in the 1990's (pamphlet written for Eastman Kodak Company, Rochester, N.Y.; and 
Lesterr Thurow's declaration at the 1988 Davos Symposium that the "GATT is dead". Bhagwati, ibid., at p. 7. 
177 This is shown by Bhjagwati's equation of the US situation to the position of Britain at the end of the nineteenth 
century,, as both were victims of the "diminished giant syndrome". "Fair trade' and 'reciprocity' were the buzz 
wordss in Britain then, and they are in the United States now." J. Bhagwati, Ibid., at 16. "Perhaps the most 
importantt factor, responsible in particular for the American conversion to neurosis on this front, has been the 
relativee decline of the United States within the world economy, leading to what I christened some years ago the 
diminishedd giant syndrome." Ibid, at 15-16. 
188 To trace the evolution of a position in favour of US bilateralism, see Dornbusch, Rudiger, W., The Case for 
Bilateralism,Bilateralism, in Salvatore, D., (ed.) Protectionism and World Welfare, Cambridge University Press, Cambridge, 
1993,, pp. 180-199, "The case made here for bilateralism in no way questions the usefulness, past, present and 
futuree of the GATT system. Rather it advocates that there is room for, and indeed a good reason for a parallel 
trackk (to) move on to a bilateral basis." Ibid., at p. 181. 
199 The European Commission reported that of the 69 preferential trade agreements notified to the GATTT since 
1947,, and currently in force as of the end of 1996,39 of these agreements were notified since 1990. EU 
Commission,, 1997(a). According to the Director-General of the WTO, "Since the entry into force of the GATT in 
1947,1633 regional trade agreementss were notified to the GATT or the WTO. In the period 1986-1991 only five 
agreementss were notified to the GATT; the equivalent number for the period 1992-1996 is 77. Of these 163 
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entertainedd and upon the goals sought to be achieved by the proponents in contrast to their rights and 
obligationss within the multilateral system. For this purpose, it is noteworthy that many of the regional 
tradee agreements notified under the WTO appear either as initiatives of the U.S. and the EC, or as a 
typee of response to their earlier initiatives. 

7.3.17.3.1 The focus on transition economies 
Thee focus of regional attentions is also evident as many parties to the agreements appear to be 
transitionn market economies.20 Not every country in market transition has become a signatory to a 
regionall  trade agreement with one of these leaders. But, free-trade area agreements, together with 
servicess and investment provisions, do appear to have become the primary legal mechanism applied to 
relatee the former centralised economies to the market system.21 Not all of these agreements retain 
geographicc proximity. Examples of out-of market initiatives include the EU-Mexico free-trade area 
andd the increased preferences being granted to certain African countries by the U.S.22 Both the U.S. 
andd EC are active in negotiating free-trade agreements in South America. The FTAA hemispheric 
constructionn is inherently a U.S. conception and the EC negotiates for a free-trade area with the 
MERCOSUR. . 

7.3.27.3.2 EC in itiatives 
Regionall  formations are not new for the European Community and the increase in EC regional 
agreementss over the last decade does seemm to reflect the changes in the European landscape. This is 
associatedd with the demise of Soviet authority over the Central and Eastern European Countries 
(CEECs),, specifically, the demise of the COMECON system over individual state external relations, 
andd the resulting openings to the west. The primary reference point for these changes is the Europe 
Agreementt (Association Agreements) framework for the establishment of free-trade areas with ten of 
thee Central and Eastern European countries.23 The choice of regional trade arrangements in this 

agreements ,, aroun d 60 per cen t are currentl y in force . Thus over thre e quarter s of the operationa l regiona l 
agreement ss in existenc e toda y have entere d into forc e in the last fou r years. "  Ruggier o Speech , 7 Novembe r 
1997,, Supra , not e 11. 
200 Define d here as territorie s formerl y close d to trad e or investmen t due to governmen t ownershi p of productio n 
orr  restrictiv e governmen t control s upon trad e and foreig n exchange . The WTO Committe e on Regiona l Trade 
Agreement ss (CRTA) of the WTO, organise d to repor t on notifie d agreement s poste d its wor k schedul e for 1996. 
Off  32 reviewe d for that period , the 20 followin g notification s are suggeste d here to fit thi s characterisation : 
NAFTA,, good s & services ; EC agreement s wit h the Czech Republic , Slova k Republic , Hungary , Poland , 
Romania ,, Bulgaria , Latvia , Estonia , Lithuania , Turkey ; EFTA agreement s wit h Poland , Hungary , Romania , 
Bulgaria ,, Slovenia ; Switzerlan d agreement s wit h Estonia , Latvia , Lithuania . Source , WTO Focu s Newsletter , 
June-Jul yy  1996, No. 11, p. 10. The 1999 Annua l Repor t of the CRTA to the Genera l Council , WT/REG/8,11 
Octobe rr  1999, provide s a later listin g of notifie d agreement s and is attache d as an annex . 
211 Neithe r Russi a nor Indi a is in a preferentia l trad e agreemen t with eithe r the U.S. or the EU. Accordin g to Fred 
Bergsten ,, regiona l trad e agreement s forme d or formin g constitut e 60% of tota l worl d trade . He provide s the 
followin gg summar y tabl e for 1994 showin g each arrangement s shar e of tota l worl d trade : APEC (exclusiv e of its 
subregiona ll  agreements ) -23.7%; Europea n Unio n - 22.8%; NAFTA - 7.9%; {othe r arrangement s not shown) . 
Intra-E CC trad e shoul d probabl y be omitte d fro m his account . His lis t does not includ e the FTAA, Free Trade for 
thee Americas . Accordin g to Bergsten , Indi a and Russi a have both applie d to the APEC (Asia n Pacifi c Economi c 
Co-operation) .. Chin a is alread y an APEC member . Fred Bergsten , Open Regionalism,  The Worl d Economy , 
Augus tt  1997, pp. 545-566, at p. 555 (Table 1) and 551. 
222 "EU-Mexic o updat e on declaratio n for negotiatio n principles" , Institut e for Agricultur e and Trade Polic y (IATP), 
Bridges ,, 10 Augus t 97; Prospect s for Congressiona l passag e of the Africa n Growt h and Opportunit y Act (AGOA) , 
"Republican ss see Afric a floo r vot e in July" , Insid e US Trade , Insid e Washingto n Publishers , Vol . 17, No. 26,2 
Jul yy  1999. 
233 The Europ e Agreement s evolve d fro m the contex t of cold war relation s betwee n the EEC and thos e countrie s 
withi nn the Sovie t spher e of influence , and in the contex t of the GATT, See, A. M. Van den Bossche , GA7T: The 
IndispensableIndispensable  Link  Between  the EEC and Hungary?,  Journa l of Worl d Trade , V. 25, No. 3,1991, pp. 141-155; D. 
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contextt  is justified by reference to the endpoint of European integration by accession to the European 
Union.. This movement has set in motion a number  of revisions and demands for  revisions to the pre-
existingg universe of EC regional agreements. By now, most have been either  upgraded, the EC-
Turkeyy and Mediterranean Agreements for  examples, or  are in the process of re-negotiation (EC-
Loméé Convention). The pattern of upgrading these relations to reflect the EC's new approach of 
utilisin gg free-trade areas with investment and services provisions is apparent.24 

7.3.37.3.3 U.S. initiatives 

Thee United States also employs free-trade areas as its primar y legal regional vehicle, but unlike the 
EC,, the U.S. is a new regional actor. Although the projection of a consistent regional trade policy has 
mett  with difficultie s in Congress and in the public domain, a commitment to a regional strategy has 
remainedd steadfast for  the Executive Branch over  the last three presidents.25 Early justifications for 
thee US to become a regional actor  were often based on the case for  pressuring the European 
Communityy and others to make settlements in the Uruguay Round. However, the policy in favour  of 
regionall  agreements has continued since the conclusion of the Round and the entry into force of the 
WTO.. Thus, by accident or  otherwise, the end of the cold war  has coincided with the emergence of 
thee United States as a purveyor  of the free-trade area model.26 Two of the US regional proposals 
deservee note. The countries of Central and South America have formed a continental centre of 
regionall  attention even while they have set upon unilateral and conventional market reforms. For  this 
regionn the U.S. and Canada act as developed-market anchors within the Free Trade for  the Americas 
(FTAA). 277 More ambitious, at least geographically, is the promotion of a free-trade area to be 
concludedd within the framework of the Asian Pacific Economic Cooperation (APEC). By its 1994 
Jakartaa Declaration, the governments comprising nearly all of the countries which border  the Pacific 

Horovitz ,, "The  Impending  'Second  Generation'Agreements  Between  the European  Community  and Eastern 
Europe-SomeEurope-Some  Practical  Considerations,  Journa l of Worl d Trade , V. 25, No. 2,1991, pp . 55-80. Existin g Europ e 
Agreement ss are in forc e wit h Estonia , Latvia , Lithuania , Poland , The Czeck Republic , The Slovak Republic , 
Hungary ,, Romania , Bulgaria , Slovenia . Likewise , individua l membe r countrie s of the Europea n Free Trade 
Associatio nn (EFTA) have also initiate d free trad e area agreement s wit h mos t of thes e countries . In addition , a 
numbe rr  of CEECs have entere d into the Centra l Europ e Free Trade Area (CEFTA). In ail , the CEEC connecte d 
agreement ss accoun t for a goo d portio n of the agreement s notifie d to the GATT sinc e 1990. 
244 Arrangement s wit h Turke y are historicall y boun d in the custom s unio n framework , but the transitio n marke t 
aspec tt  is apparen t as the renewe d EC-Turke y custom s unio n formalises , primaril y on Turkey' s part , an inten t to 
openn its highl y protecte d marke t to the EC and to appl y a numbe r of essentia l EC interna l marke t legal regimes . 
Thee formativ e proposal s for a new Europea n Unio n approac h to the Mediterranea n also have the aspec t of 
upgradin gg the relationshi p by encouragin g (or requiring ) thes e territorie s to open to each othe r and to the EC. 
Proposal ss for Lom é at thi s writing , appear to encompas s a numbe r of free-trad e areas for the more develope d 
Member ss of the Convention . 
255 President s Reagan , Bus h and Clinton , two Republican s and one Democrat . The Offic e of the Unite d States 
Tradee Representativ e is withi n the Executiv e branc h of governmen t and hold s the rank of Ambassador . The 
USTRR serve s by appointmen t of the Presiden t and upon Congressiona l approval . 
288 Durin g the col d war , the U.S. refraine d fro m suc h agreement s and acted as a primar y criti c of othe r territor y 
formations .. The Unite d States did not oppos e the formatio n of the EEC. This formatio n was presente d to the 
GATTT as a custom s unio n plan and met mos t of the traditiona l element s maintaine d as consisten t wit h GATT 
territor yy formation . Objection s were made regardin g membe r stat e preservatio n of quantitativ e restriction s and 
agricultur ee provisions . U778,1958 BISD, 6th Supp. , pp 68-89. 
22 Summi t of the Americas : Declaratio n of Principle s and Plan of Action , Decembe r 11,1994,341.LM . 808. Al l 
butt  one of 35 countrie s of North , Centra l and Sout h Americ a are include d in the initiative . Canada and Chil e have 
commence dd a bilatera l arrangemen t alon g the line s of the NAFTA model , for now withou t the participatio n of the 
U.S.. The U.S. progra m as of thi s writing , is awaitin g renewa l of executiv e fast trac k authority . This authorit y for 
thee Executiv e to obtai n Congressiona l approva l withou t amendment s attache d was rejecte d in 1997. Whethe r or 
nott  the US Congres s finall y endorse s suc h authority , the regiona l plan s are indicate d to remai n an aspec t of the 
Administration' ss  foreig n economi c diplomacy . 
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Ocean,, including the U.S., Japan and China, have indicated a ministerial commitment to establish free 
tradee on the Pacific Rim by the year 2010.28 

7.3.47.3.4 Regional competitions 

Betweenn the United States and the European Union, although EU-related arrangements form the 
largestt number of individually notified regional agreements to the WTO, the cause of concern for the 
upsurgee in regionalism is viewed by some to be mainly attributed to the entry of the United States. 
Accordingg to Bhagwati, 

"Thee main driving force for regionalism today is the conversion of the United States, hitherto 
ann abstaining party, to (GATT) Article XXIV...(T)he conversion of the United States is of 
majorr significance. As the key defender of multilateralism through the postwar years, its 
decisionss now to travel the regional route (in the geographical and preferential senses 
simultaneously)) tilts the balance of forces at the margin away from multilateralism to 
regionalism.29 9 

Inn the same exchange, Baldwin agreed with the implications raised by the change in U.S. policy, but 
dreww a wider picture by noting the rise of U.S. non tariff measures and the use of its unfair trading 
lawss during the 1980's. Together with its interest in regional trade agreements, these, 

"...aree all efforts aimed both to bring pressure on GATT members to change the rules as the 
Unitedd States wishes and to explore whether the country can do better outside of the GATT 
multilaterall  framework."30 

Pomfrett noted that the EC was first in the accumulation of its "special cases" and recited Patterson's 
earlierr predictions on the fundamentals of discriminatory preferences. As he summarised Patterson, 
eachh new discriminatory trade policy weakened the international system based on non-discrimination 
byy eroding the share of world trade carried out under MEN conditions; by increasing conflicts among 
beneficiariess of complex preferential systems; by encouraging dissatisfaction in countries sticking to 
thee non-discriminatory policies (because other countries were seen as stealing a march on them); and 
byy undermining the legitimacy of GATT.31 For Pomfret, the shift in U.S. policy in the early 1980's 
wass an important step along this course as it had been the bulwark against discrimination since the 
latee 1930s. 

Withh extensions to 2020 for developing members. Asia Pacific Economic Co-operation Forum (APEC), 
Declarationn of Common Resolve, November 15,1994,341.L.M. 758. See also, Achieving the APEC Vision, 
Secondd Report of the Group of Experts, 1994. According to the WTO, APEC comprises 40 per cent of the world's 
population,, some 54 per cent of the world's GDP, and 42 per cent of its trade. Ruggiero speech, 7 November 
1997,, Supra note 11. A difference between FTAA and APEC is that the former is intended explicitly to qualify as 
aa free-trade area under GATT Article XXIV. While APEC members have made tariff-cut commitments, the 
treatmentt of any cuts in excess of Uruguay Round bindings is not settled. There does remain some concept in 
APECC that further cuts would be used to leverage other GATT parties either multilaterally or conditionally. If the 
latterr would occur, the agreement would have to be qualified first by Article XXIV. 
299 Jagdish Bhagwati, Regionalism and Multilateralism: an Overview, in De Melo, J., and Panagariya, A., New 
DimensionsDimensions in Regional Integration, Center for Economic Policy Research, Cambridge University Press, (1993), 
pp.. 22-51 at p. 29. 
300 Discussion by Robert Baldwin, Ibid., at p. 53. According to Baldwin, these policies are responsive to the 
increasedd foreign competition facing import competing industries (textiles, apparel, steel, autos) as well as by the 
demandss of export-oriented sectors such as computer chips and other high technology products. Contrary in 
part,, Richard Blackhurst takes the view that the Bhagwati opinion regarding the U.S. conversion to regionalism 
understatess the country's commitment to a successful Uruguay Round completion. Discussion by Richard 
Blackhurst,, Ibid., at p. 55. 
311 R. Pomfret, Supra note 6 at p. 367, citing, Patterson, Gardner, Discriminatio n in Internationa l Trade - The 
Polic yy Issues , 1945-1965, Princeton Universtiy Press, 1966, at p. 356. 
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"Symptomaticc of the erosion of the MFN principle's standing was the cavalier manner in 
whichh US officials talked of exploring new trade policy paths in the early 1980s; even after 
thee CVERA and USA-Israel free trade area had been finalized, they were referred to as 
'tentativee tests' of a new approach."32 

Whilee the United States has received some attention for its shift in policy, the transition-market 
elementss of the new regionalism have not received much treatment even from those who ascribe 
political-economyy factors as primary to the phenomena. For example, Krugman attributed the rise of 
tradingg blocks (his term) to four factors: the excessive number of participants in the GATT; the 
difficultyy of the negotiation space and the absence of reliable monitoring tools (grey area measures); 
thee institutional differences between countries, especially Japan where tariff reductions are not 
perceivedd to actually open markets; and finally, an American position no longer preoccupied with 
trade,, "as a binding agent in a political and military struggle". According to him, regional trading 
arrangementss became favoured as a means to reinstate the bargaining environment where all of these 
problemss could be diminished.33 

Whatt is also evident in only the few years since Krugman's summary is that these factors have 
becomee less relevant, except for perhaps the last one. Monitoring orderly marketing arrangements is 
expresslyy required by GATT Article XDC as revised. If anything, unsupervised safeguards measures 
mayy now pose more of a problem when applied between regional members. The view of Japan's trade 
policyy may continue to be an issue, but perhaps not a very important aspect as its economy and global 
competitivenesss have slumped through the 1990s. The desire to negotiate in smaller groupings can 
alwayss be cited as a valid motive, but then again the diversity of the APEC and the FTAA groupings 
alsoo do not suggest that the United States is seeking smaller pools of like-minded parties. 

Krugman'ss final factor does remain persistent in suggesting that the United States no longer views 
itselff  as the party primarily responsible for the multilateral system and its MFN clause, or if it does, 
thatt it no longer associates this task with restraint upon its regional agenda. If so, then the idea that 
thiss change has also generated a new regional competition for spheres of influence between the US 
andd the European Union should not be so surprising. That the end of the cold war opened the 
prospectss for new competitions also seems to follow. 

7.3.57.3.5 The question of "open regionalism " 

Thee role of MFN as it applies to regional preference represents an old issue that apparently requires 
periodicc revival. As such, a first mythology that is confronted by recalling the role of MFN is the 
notionn that regional overtures are always compatible with the goals of the trading system merely 
becausee both processes reduce trade barriers. As stated, since free trade is a good thing, a free-trade 
agreementt with a particular territory (Mexico, Chile, South Africa, etc...) is likewise also good and 
shouldd therefore be promoted by government policy. Unfortunately for the multilateral system, the 
samee reasoning is also adopted for the reverse and the WTO is jeopardised as a result. Thus, the 
dislocationn effects of a particular free-trade arrangement are bad, free trade is therefore bad and WTO 
mustt also be bad.34 

R.. Pomfret , Ibid. , at 368. "Th e languag e coul d not be in starke r contras t to Cordel l Hull' s zeal for a non -
discriminator yy trad e regime. "  Ibid. , and citin g Weintrau b (1986) for the absenc e of reactio n in the U.S. regardin g 
thee polic y change . 
333 Paul Krugman , Regionalism  Versus  Multilateralism:  Analytical  Notes,  in De Melo , J. , and Panagariya,  A., 
Supra ,, not e 28 at pp. 74 and 75. 
344 That thi s reasonin g is amis s is demonstrate d by the positio n of thos e in the U.S. who oppose d both the 
passag ee of NAFTA as wel l as the Urugua y Roun d implementin g legislation , even thoug h the GATT/WTO set of 
ruless acts as the onl y multilatera l legal limitatio n on regiona l formations . 
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Thee GATT/WTO is probably accurately attributed with maintaining as a goal the formation of an 
integratedd global economy. This objective should be open to debate on the value of its own merits. 
However,, whether or not one supports this goal, it is also clear that the GATT/WTO system of legal 
ruless seeks to impose upon the process a condition that developments should occur according to the 
non-discriminationn principle. Thus, GATT's purpose is all about the matter of not permitting special 
advantagess to accrue between territories, except according to certain excepted circumstances. To 
contrast,, regional formations are really all about the business of developing special relationships and 
advantagess by one territory one behalf of another, no matter the degree of historical or cultural 
propinquityy that may be raised to validate them. 

AA number of new regional endeavours openly hedge the MFN problem as they are self-dedicated to 
thee support of the multilateral rules via the expressed concept known as "open regionalism". While 
thiss innovative term remains wholly undefined in GATT legal practice, it can not be presumed that 
thiss theory of open preferences will find endorsement as compatible with the Article XXFV rules if 
andd when it is ever tested. Historically, the notion of a "low tariff club" appears to be analogous.35 In 
thosee systems, members exchanged preferences and then offered them to other territories on the 
conditionn that they would also reduce their barriers. While low-tariff club models were known to the 
GATTT drafters to examine for their possible application in a new multilateral system, they were never 
adoptedd as a legal model for the exception provisions. Instead, Article I MFN was settled to be an 
unconditionall  obligation. Article XXIV also makes no accommodation for a conditional open 
regionalismm approach, unless of course a grouping would first be validated as either a free-trade area 
orr customs union. Only then may members choose to offer positive preferences to non-members on a 
reciprocall  basis as they may choose. However, MFN will also apply to the reductions made by any 
outsidee party who has determined to reciprocate. So, they too must grant their new tariff cuts on an 
MFNN basis to all other WTO Members or alternatively, formally accede to the grouping by the use of 
aa free-trade area or customs union. This "rolling" form of trade liberalisation was passed-over in 
favourr of provisions for multilateral negotiation rounds intended to include all Members. One may 
offerr as a reason, that the low tariff club concept permits groupings of parties to form together to 
dictatee the terms of liberalisation to be adopted by the other Members. MFN becomes a conditional 
obligationn rather than one unconditional. 

7.47.4 Extending  GA TT rules  to  regional  members 
Thee new regionalism is certainly not conducted in the same legal environment as that described in the 
1930'ss and 1940's. While Hirschman's thesis was brought forward prior to the restoration of MFN in 
thee GATT, his view was retrospective to the era when MFN was not predominant, and when 
applicable,, was often attempting to be applied to the allocation of quantitative restrictions in an 
environmentt of nearly prohibitive tariff duties. In the GATT era, MFN has been installed as a point of 
legall  reference for regional endeavours. The results of the Uruguay Round also show that MFN has 
beenn reinforcedd throughout the annexed Agreements, both in the detailing of legal regimes and for 
tradedd sectors such as agriculture and textile products. Thus, where new regional agreements fail to 
accommodatee MFN as a form of minimum treatment between partners, a major difference posed by 
thee WTO is that the resulting levels of treatment between them may now fall below a level which has 
evolvedd to potentially provide for actual market access. As Roessler has noted, 

"AA zero-tariff commitment incorporated in a regional agreement leaving broad scope for the 
unilaterall  imposition of other import controls, or providing for no effective dispute settlement 
procedures,, may therefore generate less trade than a tariff binding at a moderate level under 
thee GATT"36 

Recallingg Whidden's terminology from section four of chapter one. 
366 Roessler, Frieder, The Relationship Between Regonal Integration Agreements and the Multilateral Trade 
Order,Order, in K. Anderson and R. Blackhurst, (eds), Regional Integration and the Global Trading System, 
Harvesterr Wheatsheaf. (1993), pp. 311-325 at p. 318. 
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Thiss comment confronts the conventional wisdom that regional agreements are only instigated to 
providee for  deeper  liberalisation than that able to be accorded by the GATT/WTO . Rather, what is 
suggestedd directly by Roessler's statement is that instead of instigating "WT O plus"  regimes, regional 
memberss may be able to develop a formidable means of avoiding them. As the WTO develops to 
providee less flexibilit y for  discrimination in regard to national policies generally, the regional solution 
mayy offer  an escape avenue for  the continued exercise of national prerogative that can be directed at 
thee regional level. Although this result is inconsistent with our  understanding of the legal security 
understoodd to be provided for  the members of the WTO, it is also evident through the period of GATT 
1947,, that the MFN principl e has never  been determined authoritatively to govern intra-regional 
regimes.. Rather, the record is full of references to the nature of regional formations as lex specialis. If 
thee major  parties view Articl e XXI V as a type of waiver  from GATT obligations generally, then who 
iss to say that quality of treatment lesser  than MFN may not be accorded between members? 

Al ll  can agree that the multilateral system has matured and that large country actors are now 
constrainedd in a manner  that would have appeared Utopian to Hirschman. The WTO's integrated 
disputee system now permits the small to challenge the large with an increased certainty that the effort, 
whenn successful, wil l not be merely blocked. Powerful unilateral selective instruments, like the U.S. 
sectionn 301, have been subject to challenge, even if there remain constraints upon the smaller 
territorie ss to raise such challenges on their  own behalf. The other  instruments traditionall y cited for 
theirr  unilateral, discriminatory and non-compensatory characteristics have also been tightened in the 
WTO.. A new safeguards understanding for  Articl e X K appears to expressly prohibi t grey-area 
measuress and requires notification and multilateral supervision of safeguards by an established WTO 
Committee.. Injur y and conditions for  compensation are clarified, by and large to the benefit of the 
smallerr  parties. Even anti-dumping procedures are said to have become more regular  and transparent, 
eliminatingg certain troublesome accounting regimes that were alleged to have led to inflated injur y 
margins.. The concept of de minimis has been imposed and sunset rules are now coming into force to 
retir ee older  antidumping actions. 

Inn light of these and other  improvements to the system, one could argue that for  the purpose of re-
establishingg selective discrimination, Articl e XXI V formations present one of the last great system 
loopholess for  national prerogative. Thus, it is posited here that while many of the conditions have 
beenn greatly altered over  the years, that the motive for  regional formations in this era may not be so 
muchh different than that of the pre-GATT era. What appears to finally be common to both is the 
presencee of intent to affect trade flows along geographic lines by the use of preferences, positive for 
sure,, and possibly negative as well. 
Thee chapters contained in this next Part represent an attempt to document some of the mechanisms 
thatt  may be applied to exercise internal negative discrimination within modern regional groupings. 
Thiss investigation is inherently anecdotal by nature, but is also governed with an eye to the applicable 
WTOO regimes that are arguably invoked to support these preferences. 

7.4.11 Chapter outlines for Part Three 

Thuss we establish the following sequence for  study. Chapter  Eight considers the choice of a legal 
formm at the outset as free-trade areas are ubiquitous and possibly constitute a more receptive vehicle 
forr  employing negative preferences between regional members. One problem unique to free-trade 
areass is the requirement of rules of origin. While it has long been argued that the formulation of such 
ruless can divert external trade and should therefore be examined in formations according to GATT 
Articl ee XXIV:5 , this chapter  is oriented instead to viewing origin rules as they might fall under  an 
examinationn according to GATT Articl e XXIV:8 . We also raise the issue of cumulation as a result of 
multipl ee free-trade agreements with a single party. 

Chapterr  Nine wil l address the legalityy of trade restrictive measures applied between regional 
members.. The analysis first  considers whether  modifications suspending GATT obligations between 
anyy two GATT parties are permitted (or  not prohibited) according to the General Agreement. If there 
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iss a conclusion that such bilateral arrangements are not lawful under GATT, except as they may be 
validatedd according to an Article exception or GATT waiver, then the question of whether Article 
XXI VV can serve to validate such measures is undertaken. The conclusion of the chapter is that Article 
XXI VV does not establish any conditions for the application of a general waiver under GATT law. 
Thereforee trade restrictive measures incorporated into free-trade area plans do not derive an exception 
byy the operation of Article XXIV . 

Chapterr Ten considers especially the situation of regional safeguard measures. This appears to be a 
primaryy area of consideration for the application of negative preference between members. While 
mostt free-trade areas employ lex specialis regimes to address the problem of increased imports and 
injury,, the position taken here is that GATT Article XIX and the WTO Agreement on Safeguards has 
legall  control and is not likewise waived or modified by regional safeguard regimes. Therefore a non-
complyingg regional safeguard that is applied selectively against another regional member is a 
violationn of GATT Article XI. Examples of safeguard measures avoiding MFN and notification 
employedd in both Europe Agreements and the NAFTA are provided for illustrations. 

Chapterr Eleven brings the topic into the contemporary situation with the conclusion of two WTO 
panell  and Appellate Body reports in regard to certain aspects of Article XXIV . These cases are 
viewedd as building upon the unreported panel cases from the GATT era, discussed in chapter 5. 
However,, in going beyond that jurisprudence, the power of panels to address the compatibility of a 
regionall  trade agreement with the conditions of Article XXIV is asserted in the Appellate Body 
Reportt regarding the Turkey-EC customs unions on the questions of textile quotas. There is also a 
clearr ruling on the position of Article XXTV paragraph 4, in that it expresses 'purposive' language 
ratherr than a distinct legal obligation. The second WTO case is that of the matter of Argentina 
safeguardss on footwear products. While the Appellate Body in that case does not rule on the question 
off  whether safeguards may be prohibited between regional members, there is a clear outcome that 
Articlee XIX and the Safeguards Agreement continues to apply to the external applications of 
safeguardss by regional members. We draw from this the possibility that the test enunciated for 
permittingg the violation of GATT rules as to non-members may also be applicable to members. 

Thee book will conclude with Part IV, Chapter Twelve, returning to the systemic issues as they have 
beenn identified in the modern practice of the Committee on Regional Trade Agreements. For those 
thatt fall within the subject matter of this discussion, the rulings and reasoning of the WTO dispute 
casess is applied to determine how much resolution on these issues can be suggested by these 
developments.. This establishes the basis for concluding the book on the prospects for additional 
developmentss in the CRTA. 
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