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100 GATT/WTO safeguard s and Articl e XXIV 

10.110.1 Introduction 
Thee chapter  is dedicated to a discussion of safeguard measures applied between regional members. To 
thee extent that this topic also concerns the continuing applicabilit y of GATT Articles to members of 
regionall  trade agreements, the discussion is not intended to pre-judge the question of whether  certain 
commerciall  policy instruments are lawful as applied between regional members. It will be re-called 
fromfrom  Chapter  Three that an argument has been made that the list of GATT Articles (XI  through XV 
andd XX) found in paragraph 8 of GATT Articl e XXI V is an exhaustive listing. By treating the 
questionn here as to whether  GATT Articles apply to the trade of regional members, one is not 
concedingg that position already developed on the question of the exhaustive listing. Rather, it is 
recognisedd that there is a significant body of opinion that considers the listing of the Articl e to be non-
exhaustive,, and that safeguard and anti-dumping actions are therefore permissible as between regional 
members. . 

Thus,, what is attempted here is to establish two points, regardless of the debate over  the exhaustive 
listing.. The chapter  wil l first  provide a brief note on the GATT-1947 provisions and revisions 
introducedd by the WTO Agreement on Safeguards. What is concluded is that whether  or  not MFN 
appliedd to the original Articl e XDC in the application of a safeguard, the regime established in the 
WTOO has nevertheless become prescriptive by its new provisions. Next, it wil l be shown that 
specialisedd provisions and regimes within regional agreements do deviate in their  legal form from 
certainn GATT and WTO rules. The treatment here will be made by examples as found in the Europe 
Agreementss (EC-CEEC) and for  the North American Free Trade Agreement (NAFTA) . As in the 
previouss chapter, at this junctur e of legal developments, it can not be concluded that specialised 
safeguardd regimes employed by regional members in Articl e XXTV agreements act as a legally-
effectivee suspension of Articl e XIX provisions as elaborated by the WTO Agreement on Safeguards. 

10.210.2 GATT-1947 Article XIXprovisions 
GATT-1947'ss Articl e XIX , titled "Emergency Action on Import s of Particular  Products"  provides 
whatt  is known as GATT' s general escape clause. The Articl e permits a party, in regard to a particular 
product,, to suspend an obligation or  to withdraw or  modify a concession. This is possible for  such 
timee as may be necessary to prevent or  remedy an injury , caused, ". . .as a result of unforeseen 
developmentss and the effect of the obligations incurred by a contracting party under  this Agreement, 
includingg tarif f concessions."  The injur y required for  implementation is that a "product is being 
importedd in such increased quantities and under  such conditions as to cause or  threaten serious injur y 
too domestic producers in that territory..." 1 

Beforee taking action, a party seeking to raise emergency measures must notify the contracting parties 
inn writin g and afford them an opportunity to consult in respect to the proposed action.2 If agreement in 
regardd to the action is not reached, the party seeking the measure shall be free to act. However, the 
affectedd parties shall then be free (within 90 days) to suspend equivalent concessions that are not 
disapprovedd by the contracting parties.3 In addition, there is a provision for  critical circumstances 
wherebyy delay would cause damage difficul t to repair. In this case, although the measure may be 
introducedd without prior  consultation, consultation shall in any case be effected immediately on 

11 GATT Article XIX:1(a). 
22 GATT Article XIX:2. 
33 GATT Article XIX:3(a). 
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takingg action. In this case, the affected party remains free to suspend equivalent concessions as may 
bee necessary to prevent or remedy injury.5 To summarize, GATT-1947 provided a basis for a 
contractingg party to enact emergency measures according to GATT Article XDC. An import country 
mightt raise its tariff or impose a non-discriminatory quantitative restriction when domestic producers 
weree threatened by an unanticipated surge in imports as a result of GATT negotiations. 

Whilee the Article was significantly neglected by the practice of GATT parties favoring bilateral 
exportt restraint arrangements, orderly market agreements and other so-called grey-area measures, its 
requirementss remained in place. The affected party was granted a right, subject to some contracting 
partyy oversight, to retaliatory measures as necessary to adjust the balance of concessions between the 
parties.. In this manner, GATT Article XDC was distinguished by its provisions which granted an 
affectedd party the right to draw compensation for the measure invoked, an aspect that is not found in 
otherr contingent measures permitted by the GATT, such as antidumping or actions for countervailing 
duties. . 

10.310.3 GATT-1994 Agreement on Safeguards 
Thee WTO Agreement on Safeguards (the Safeguards Agreement) introduced significant changes to 
thee way Article XDC is applied. Overall, a framework for handling emergency measures in the GATT 
iss designated by the Agreement. Aspects of this framework include required notification to a 
committee,, conditions for conducting national investigations, more concise injury tests to be applied, 
aa surveillance mechanism under the authority of a Committee on Safeguards, and a series of 
provisionss that balance the issue of discriminatory application and compensation.6 A striking feature 
off  the Agreement is its declared prohibition on grey-area measures. As contained in Article 11 of the 
Agreement, , 

"Furthermoree a Member shall not seek, take or maintain any voluntary export restraints, 
orderlyy marketing arrangements or any other similar measures on the export or the import 
side.7 7 

Bronckerss has suggested that this provision constitutes a "flat out prohibition of grey area measures,"8 

Ass discussed below, the viability of this ban must also be considered in light of other GATT regimes 
whichh would allow parties to achieve a similar result. One avenue indicated as remaining open by him 
iss that of resolving anti-dumping actions by the use of these similar measures as, ".. .the new anti-
dumpingg agreement still permits certain grey area measures (price undertakings and export bans) as a 
meanss to settle anti-dumping investigations."9 

44 GATT Article XIX:2. 
55 GATT Article XIX:3(b), explaining provisions for preference, Article XIX: 1 (b). 
66 WTO, Annex 1 A: Multilateral Agreements on Trade in Goods, Agreement on Safeguards. The Committee on 
Safeguardss is established by Article 13 of the Agreement. According to sub-paragraphs (b) and (d), it is granted 
thee authority to determine if the procedural requirements of the Agreement have been complied with on request 
off a Member, and to examine measures covered by Article 11 of the Agreement. 
77 WTO, Safeguards Agreement, Article 11(b). Footnote 4 to the Agreement lists additional "similar measures" as, 
"" export moderation, export-price monitoring systems, export or import surveillance, compulsory import cartels 
andd discretionary export or import licensing schemes, any of which afford protection." However, footnote 3 does 
permitt import quotas that otherwise comply with GATT-1994 to be administered by the exporting party. 
88 Bronckers, Marco, Voluntary Export Restraints and the GATT 1994 Agreement on Safeguards, in Bourgeois, 
H.J.,, Berrod, F., Fournier, E (eds), The Urugua y Round Results , Colleg e of Europe , European InterUniversity 
Press,, Brussels, 1995, pp. 273-279 at p. 274. 
99 M. Bronckers, Ibid., at p. 276, and citing Article 8 of the WTO Agreement on Implementation of Article VI of the 
GATTT (Agreement on Anti-dumping). 
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10.410.4 Regional safeguard measures 

JJ 0.4.1 Introduction 
AA factor complicating a discussion of regional safeguards is the change noted above in the rules from 
thee GATT-1947 to GATT-1994. This also bridges a large number of interim free-trade areas. For 
safeguardd measures, GATT parties rarely invoked the GATT regime provided in Article XDC 
formally.. With the likely application of MFN and the Article's compensation provisions, a generation 
off  grey-area measures designed to avoid the Article was the apparent result. Where parties would act 
accordingg to bilateral arrangements to provide for some workable safeguard mechanism for free-trade 
areas,, they would hardly be blamed for avoiding a GATT regime that was being avoided by everyone 
elsee anyway. With the changes brought by GATT-1994 for emergency measures, the legality of 
opting-outt of this regime via the provisions of regional trade agreements is not settled. In point, the 
relationshipp between Article XDC and XXIV regarding the legal capacity for regional members to 
engagee regional safeguards could be said to be explicitly unsettled. As Footnote 1 to the Safeguards 
Agreementt states, "(N)othing in this Agreement prejudges the interpretation of the relationship 
betweenn Article XDC and paragraph 8 of Article XXIV of GATT 1994. Thus, there is no intention 
directedd by the drafters of the Safeguards Agreement to interpret paragraph 8 of Article XXIV either 
ass permitting or not permitting the use of safeguards between regional members. As far as the 
Safeguardss Agreement is concerned, the question has been left open. Likewise, it is not explicitly 
providedd that in the event that safeguard measures are lawful to be applied between regional members, 
thatt such measures as applied must meet the requirements of Article XDC and the elaboration provided 
inn the Safeguard Agreement. Since the question of legality is not resolved by the introduction of the 
Safeguardss Agreement, certainly this second question is also left open. Thus, one can also say that 
theree is nothing in the Safeguards Agreement that exempts regional members from complying with its 
requirements. . 

Theree are a number of important Article XDC provisions which are raised to illustrate the importance 
off  this last point. The first is notification, as whether or not regional safeguards must be notified to the 
WTO.. The second is the injury test, as to whether regional parties can provide a basis for injury 
determinationn that is less strict than Article XDC and as elaborated by the Safeguards Agreement. A 
thirdd concerns MFN treatment in determining whether non-members who also contribute to the injury 
mustt also be included in the remedy when a regional safeguard is introduced. A final consideration 
relatess to the legality of certain remedial measures that are now designated as unlawful between 
GATTT parties, since the Safeguard Agreement's Article 1 l(l)(b) prohibition on grey-area measures, 
recitedd above, also applies to, "actions under agreements, arrangements and understandings entered 
intoo by two or more Members." Thus, one inquires whether the application of GATT Article XDC and 
thee Safeguards Agreement is to be considered suspended for regional members who have invoked a 
lexlex specialis safeguard regime? This inquiry is taken-up, however, without prejudice to the possibility 
thatt no safeguards are permitted between regional members as a condition of meeting Article XXTV:8 
requirements. . 

Regionall  members argue that a lex specialis mechanism is necessary because the parties are 
advancingg toward actual free trade as compared to merely conducting trade at MFN levels. Because 
thee risk of disruption is higher, the safeguard mechanism must be specialised to the circumstances. 
Thee following case study regarding the Europe Agreements concluded between the EC and the 
Countriess of Central and Eastern Europe provide evidence of a mechanism designed to deviate from 
thee WTO Safeguards regime. 
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10.510.5 EEC safeguard regimes - Central and Eastern Europe 

10.5.110.5.1 CMEA and EEC safeguards in the GATT 

AA number of Central and Eastern European countries of the COMECON system acceded to the GATT 
duringg the first half of the 1970's.10 A central issue on the GATT accession of these state-trading 
countries,, and thereafter, was the continued application of quotas by the western economies upon 
CEECC exports. The outline of what came to be a significant dispute in the GATT between the United 
Statess and the EEC, and between the EEC and the CEEC countries, was centred on this problem. It 
remainss documented in the annual and biennial reviews of working parties relating to the Hungarian 
accessionn to GATT. In the Hungarian case, its protocol of accession to GATT called for the 
progressivee removal of quantitative restrictions on Hungarian exports other than for exceptional 
reasonss for the maintenance of quotas by the date of 1 January 1975.12 The issue of removal was 
subjectedd to a series of biennial reviews in the GATT.13 However, the resolution of the quota problem 
wass not successful in the GATT reviews, which increasingly became a forum for third parties to 
criticisee the EEC on this issue.14 The issue between Hungary and the EEC was ultimately resolved in 
thee context of bilateral negotiations outside of the GAIT framework and the attentions of third parties 
inn the working group reviews. While this route had been proposed by the EEC since 1974, Hungary 
hadd long resisted a bilateral solution. According to van den Bossche, there was a general concern 
aboutt bilateralism in the GATT, and a specific concern that, 

"...onlyy the GATT rules could provide Hungary with the necessary protection against 
unfavourablee conditions imposed by the EEC, in the sense that concluding a separate trade 
agreementt outside the GATT would deprive Hungary of its contractual and legitimate 
rights."rights."15 15 

Ultimatelyy the resolution of the issue was formed by the provisions included in the 1988 Trade and 
Co-operationn Agreement between the EEC and Hungary.16 In resolving the Community's interest in 
thee agreement, Van den Bossche cites as one of the goals to be achieved, a safeguard clause to be 
includedd to, "provide adequate protection to the Community's internal market in cases of market 
disruption."11 Due to the extensive GATT history between the two parties leading to the bilateral 
Agreement,, Van den Bossche also segregated its provisions into those which she characterised as lex 
generalis,generalis, where the bilateral provisions are situated into the multilateral GATT context, and "clearly 
indicatingg that the bilateral agreement basically provides an additional, complementary framework 

100 See generally, Huis, Leah, Globalizin g the GATT, The Brookings Institution, Washington, D.C., 1992. 
111 See generally, Van den Bossche, A. M., GATT, the Indispensable Link Between the EEC and Hungary?, 
Journall of World Trade, V. 25, No. 3,1991, pp. 141-155. 
122 GATT, 20 BISD, protocol 4,1974. 
133 As cited by Van den Bossche: GATT, BISD S22 (1975), sub 19, p. 57; GATT BISD S25 (1978), sub 10, p. 158; 
GATTT BISD S27 (1980), sub 6, p. 157 and sub 15, p. 160; GATT BISD S29 (1982), sub 10, p. 130; GATT BISD 
S311 (1984), sub 9 and 15, pp. 157 and 159; GATT BISD S33 (1986) sub 22,142. See Van den Bossche, Supra 
notee 11 at p. 146 and her note 27. 
144 van den Bossche, Supra note 11 at p. p. 160, reciting a number of EEC justifications posed for the quantitative 
restrictions,, but most of them oriented to the "exceptional economic situation prevailing, particularly in sensitive 
sectors."" Citing, GATT BISD S27 (1980), sub 4. 
155 van den Bossche, Supra note 11 at p. 151. 
166 The Agreement on Trade and Commercial and Economic Cooperation between the European Economic 
Communityy and the Hungarian People's Republic, signed 26 September, 1988. (popularly known as known as 
thee "new generation" or "first generation agreement", see generally, Horovitz, Dan, EC-Central/East European 
Relations:Relations: New Principles for a New Era, Common Market Law Review, V. 27, (1990), pp. 259-284. 
177 Van den Bossche, Supra note 11 at p. 153, citing the Committee on External Economic Relations of the 
Europeann Parliament, Zarges Report, P.E. Doc A 2-88/86; Article 4 and protocol of the EEC-Hungary 
Agreement. . 
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andd the GATT remains the lex generalis for relations..." This is to contrast with those aspects of the 
agreementt intended to be lex specialis. 

"Inn cases of this type the Agreement is not a complementary, but a substituting, framework in 
thee sense that the Agreement (the lex specialis) has preference over the GATT (the lex 
generalis)™ generalis)™ 

Thuss are provided the "made to order provisions" which reflected the resolution of the EEC-Hungary 
particularitiess which could not be accommodated under the General Agreement. Her conclusion on 
thiss point is that both the inclusion of the safeguard clause and the provisions for dealing with 
quantitativee restrictions were both lex specialis to the GATT Agreement. For safeguards, Article 7 of 
thee EEC-Hungary Agreement provided that a bilateral system of consultations leading to the measures 
too be taken and their duration be implemented in full between the parties prior to any recourse to the 
GATT.199 In regard to removal of quantitative restrictions for the most sensitive products, the 
safeguardd clause applies unilaterally in favour of the Community and, "recourse to GATT is plainly 
excluded."20 0 

Withoutt addressing the GATT legality of these provisions, this example provides a description of how 
aa bilateral agreement seeks to suspend the operation of the General Agreement between two parties. . 
Ass we take this example forward, it is also illustrative to see how the deviation is accommodated in 
Europeann Community law and its implementing legislation which enacts GATT Article XIX . Here the 
evidencee of an approach lex specialis is confirmed by the separate regulatory framework established 
forr dealing with regional safeguards in the European Agreement context, the successor agreements to 
thee first generation trade and co-operation agreements. 

10.5.210.5.2 The general Community safeguards regime 

Att the time of the trade and co-operation agreements, the EC legislation authorising the use of 
emergencyy measures according to EEC Article 113 was Council Regulation (EEC) No. 288/82, titled, 
Commonn Rules for Imports.21 This Regulation provided two procedures for safeguards. The first was 
thee "normal" procedure providing for internal consultation between Member-state authorities and the 

188 Continuing , "(T)hes e references  indicat e how indispensabl e the GATT has been for concludin g the bilatera l 
agreement .. In othe r words , the ultimat e reason s for concludin g a bilatera l agreemen t on - to use early Hungaria n 
terminolog yy - 'alread y contracte d right s and obligations ' appear perfectl y clearl y here."  Van den Bossche , Supr a 
not ee 11 at p. 153. 
199 "(a)l l specifi c bilatera l remedie s mus t have been exhauste d first. "  Van den Bossche , Supr a note 11 at p. 154. 
200 van den Bossch e does not conside r that the provision s of thi s agreemen t woul d for m a patter n for othe r 
CMEAA arrangements . Whil e she note s that the Czechoslovakia n governmen t also made a deman d to eliminat e 
quantitativ ee restrictions , thi s country' s positio n in GATT as an origina l contractin g part y suggeste d that the 
solutio nn for Hungar y whic h grew out of the biennia l review s on its GATT accessio n migh t be uniqu e to Hungary . 
Vann den Bossche , Supr a not e 11 at p. 155. 
211 Counci l Regulation , (EEC) No. 288/82 of 5 Feb 1982, repealed  by Counci l Regulatio n (EC) No. 518/94 of 7 
Marchh 1994 on Commo n Rules for Imports , Officia l journa l NO. L 067,10/03/1994, pp. 0077-0087. The purpos e 
off  the repeal of 288/82 was not directe d to a chang e in the GATT regime , as the regulation  was promulgate d 
prio rr  to the conclusio n of the Urugua y Round . Rather , the legislativ e progra m for the completio n of the EC 
interna ll  marke t made amendment s necessary . As accordin g to the preambl e of Reg. 518/94: "Wherea s in orde r 
too achiev e greate r uniformit y in the rule s for import s it is necessar y to eliminat e the exception s and derogation s 
resultin gg fro m the remainin g nationa l commercia l polic y measure s and in particula r the quantitativ e restriction s 
maintaine dd by Member States unde r Regulatio n (EEC) No 288/82. By thi s tim e the CEEC countrie s were not 
subjec tt  to stat e tradin g provisions . "It is wort h notin g that in the applicatio n of EC safeguar d measure s the 
passag ee fro m the NME (non marke t economy ) to the commo n rule s was alread y effecte d for referenc e period s 
whic hh largel y predate d the entr y into forc e of the relevan t lA' s (Interi m Agreements) . Marescea u M., and 
Montagut ii  E., The Relations Between the European Union and Centra! and Eastern Europe: A Legal Appraisal, 
Commo nn Market Law Review , V. 32,1995 pp. XXX-1327 at p. 1351, thei r not e 79. 
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Commission,, and following that consultation, the opening of investigation by the Commission. 
Thiss investigation is accompanied by publication in the Official Journal and, where a safeguard is 
foundd to be necessary, action by the Commission within nine months of the opening of the 
investigation.. Within certain restrictions, interested parties have a right to investigate information 
suppliedd and to supply information. Also, a limited right to be heard is provided. The injury 
necessaryy to justify a safeguard is provided by Article 14 and copies the GATT Article XIX text, 

"(W)heree a product is imported into the Community in such greatly increased quantities 
and/orr on such terms or conditions as to cause, or threaten to cause, serious injury to 
Communityy producers of like or directly competing products." 

AA second procedure permits a faster response by the Commission granting a five-day period for the 
Commissionn to make a decision. Within a month following, a member state may refer such a decision 
too the Council, which can confirm by qualified majority, or may amend or revoke the Commission 
decision.. If after three months there is no Council decision, the Commission measure is deemed 
revoked.255 Thus, an affirmative act of the Council is required to continue the temporary measure in 
force. . 

Whilee the safeguard regulation is dedicated by its Preamble to respect the GATT Article XIX 
provisions,, it also is not intended, according to its terms, to be applicable to bilateral trade agreements 
madee between the Community and third countries. The first point is indicated by the preamble, 
"Whereass it is for the Commission and the Council to adopt the safeguard measures called for by the 
interestss of the Community with due regard for existing international obligations..." The second point 
iss made by Article 18(1) stating that, 

"(T)hiss Regulation shall not preclude the fulfilment of obligations arising from special rules 
containedd in agreements concluded between the Community and third countries." 

Inn regard to the special rules incurred in the Interim Agreements between the EC and the individual 
CEECC countries, these obligations did indeed vary from those provided by Regulation 288/82 and the 
GATTT Article XIX , as they continued, in certain respects, the lex specialis nature of the original EEC-
Hungaryy bilateral settlement. 

10.5.310.5.3 Safeguards in (CEEC) Interim Agreements for Association. 

Thee test for the later Interim Agreements is stated in Article 24 of the Interim Agreement. They are 
permittedd where there is shown, 

1)) an increase in the quantities of imports; 
2)) which cause or threaten to cause injury; 
3)) to domestic producers or, 
4)) a serious disturbance in any sector. 

Whilee this test also follows generally the one provided in GATT Article XIX , there is a clear 
deviationn from the GATT test in regard to the final criteria (4), as it permits a broader sectoral 
treatmentt without reference of injury to producers.26 As a remedy under the Interim Agreement, a 
partyy may take "appropriate"" measures, but Article 27 of the agreement requires that they must be 
thosee which are the least disturbing and be accompanied by a timetable for their abolition. Without 

222 Counci l Regulation , (EEC) No. 288/82, Articl e 4. 
233 Counci l Regulation , (EEC) No. 288/82, Article s 5-7. 
244 Counci l Regulation , (EEC) No. 288/82, Articl e 5(4). "Th e Commissio n may hear the intereste d parties . Such 
partie ss mus t be heard wher e they have applie d in writin g withi n the perio d laid dow n in the notic e publishe d in the 
Officia ll  Journa l of the Europea n Communities , showin g that they are actuall y likel y to be affecte d by the outcom e 
off  the investigation s and that ther e are specia l reason s for them to be heard orally. " 
255 Counci l Regulation , (EEC) No. 288/82, Articl e 14(4)-(6). 
266 It is considere d that thi s may be an agriculture-oriente d provisio n wher e the numbe r of producer s in the secto r 
iss  so larg e as to be non-identifie d via distinc t produce r organisation . 
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furtherr  provisions, this clause would suggest that "appropriat e measures"  would be those same 
measuress as would be accorded by GATT Articl e XDC, the suspension of a concession (suspension of 
aa preference) in the form of a duty increase, or  a quantitative restriction, or  perhaps a minimum price 
orr  price undertaking. 

Whatt  is significant in this regional regime is the role of MFN as to the regional partner. Where 
Kennethh Dam made the case that MFN was legally required by GATT Articl e XDC to be accorded on 
thee original suspension, this is not provided in the regional safeguard legislation. This suggests that 
selectivityy is granted outright to the parties to invoke a safeguard without any reference to whether 
otherr  GATT parties or  other  regional parties share any responsibility for  the underlying increase in 
imports.. For  retaliation, there is no basis in the regional context to apply it at all. What is made 
explicitt  in GATT Articl e XDC appears to be not accorded between the regional parties in any manner. 
Logically,, this may flow from the nature of the free-trade commitment as it differs from the 
contractuall  binding of a GATT negotiated tarif f cut. In the GATT, concessions are equivalent and 
conditionedd upon other  parties' performance of their  promises to engage in tarif f cuts. Where one 
suspendss a commitment by application of a safeguard, the affected party has a right  to withdraw a 
comparablee concession. Free-trade agreements may not exhibit the same type of contractual 
relationship.. Both parties can be said to be dedicated to achieving the end goal of free trade, and 
safeguardss provisions are mutually agreed upon to allow flexibilit y to achieve this end without undue 
markett  disruption. Thus, it may not be unreasonable to prohibi t retaliation that would act to unwind 
thee course of preferences to be given affect over  time. 

Onn the other  hand, retaliation, or  the threat of it, also reflects a certain spirit which reflects the 
mutualit yy of GATT provisions, that what is breached is then capable of being redressed by the 
suspensionn of a concession. While all parties retain the power, this would understandably tend to 
confinee the degree of initia l suspensions undertaken according to the Article . This consideration is 
absentt  between the free-trade parties in this EC-CEEC regional setting, where they have apparently 
agreedd to grant a unilateral right  of initia l suspension without according any right  to compensation. 
Thiss suggests not only that a higher  degree of flexibilit y to apply safeguards has been sought to be 
preservedd by the regional members, but that one party' s unilateral determination of imposing a 
safeguardd can never  operate as a breach of the agreement. This may well reflect the end-point of the 
agreementss in seeking to establish free trade together  with the recognition of the difficultie s of 
adjustingg domestic protection along the way. At the same time, however, it can call into question the 
degreee of free-trade commitment in meeting the substantially-all trade test within the particular 
framework,framework,  since more flexibilit y would permit parties to restrict more trade without incurrin g the risk 
off  retaliation or  the need to generate compensation. 

10.5.410.5.4 Procedural variations 

Onee should also examine the procedural and institutional arrangements provided between the 
Associationn parties. These aspects are not found within the Interi m Agreement, but are provided by 
furtherr  detail for  each individual CEEC party according to the (Commission) Regulation.27 According 
too the Regulation, an EC member state is provided a right  to request a safeguard of the Commission. 
I ff  the Commission decides unfavourably on this request, the member-state may then appeal to the 
Council,, which shall consider  the application on the basis of qualified majority . If the Council decides 
againstt  the Commission (and in favour  of the safeguard), then the Europe Agreement party is then 
notifiedd for  the purposes of joint consultation. The Council can reverse its decision 20 days after 
consultation,, but apparently not thereafter. This procedure is at variance from that provided by the 
generall  Regulation 288/82 (and later  Regulations) While Council action is to be taken by qualified 

277 For Poland , Reg. 518/92 of 27 Feb. 1992, OJ No L 56/3, "on certai n procedure s for applyin g the Interi m 
Agreemen tt  on trad e and trade-relate d matter s betwee n the EEC and the ECSC, of the one part , and the 
Republi cc  of Polan d of the othe r part "  The Polan d provision s are cite d for convenience . They do not vary as to the 
othe rr  Associatio n agreements . 
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majorityy in both instances, in the general procedure inactivity by the Council for three months 
terminatess the measure. There is no corresponding provision in the special CEEC provisions. Also, 
wheree Council does reverse the Commission and endorses the measure, a twenty-day period of 
consultationn is only possible prior to the Council losing its right to reverse its decision or assumedly to 
modifyy it. This 20-day limit is not raised in the generall  procedure and there is no indication that the 
Councill  cannot reverse or modify its own decision at any time. 

Thiss procedure also involves a significant variation from GATT Article XIX in that one party pre-
determiness the necessity of the safeguard and prescribes the measure to be applied prior to 
consultationn with the affected country. The Europe Agreement arrangement reflects an expedited 
proceduree whereby one party has already taken its legislative action, which implementation is 
automaticc within a short prescribed time period, except in the case where the affected party takes 
somee affirmative action regarding the underlying trade problem. The emphasis is not on the joint 
undertakingg to resolve the difficulty, but on a unilateral action taken by one party that must then be 
addressedd by the other. As the non-EC party is notified after the measure is passed, it would seem that 
thee only reasonably response would be to seek to convert the import measure which has already been 
legislativelyy approved into some type of export control measure. 

10.5.510.5.5 Europe Agreement safeguards conclusion 
Thee evolution of the safeguard clause applied by the Community toward Central and Eastern Europe 
wass derived in the context of the GATT accessions of these countries. This was resolved essentially in 
favourr of the preservation of the clause in the "New Generation" trade and co-operation agreements 
concludedd between the EC and several CEEC countries in 1990 and 1991. As these agreements 
becamee outdated by political events, the Europe Agreements were then initiated to form free-trade 
areass between the Community and the CEECs, as individual signatories. These agreements have been 
submittedd for exception to MFN according to Article XXIV . Since GATT Article XXIV is not 
currentlyy interpreted to prevent safeguard measures between free trade partners, the inclusion of 
safeguardd provisions in the agreements is not reviewed by a GATT/WTO working group to determine 
whetherr safeguard provisions should be included or whether provisions, when included, should meet 
particularr conditions. The conclusion that safeguard provisions, as provided, vary from the GATT 
Articlee XIX should however be of interest in the process of review. However, the perspective here is 
likelyy to be directed from the position of whether regional parties can invoke external safeguards 
whilee relieving regional partners of the burden of invoking them. To the contrary, a more likely 
scenarioo is where safeguards are directed internally without any reference to the external trade. This 
mayy satisfy trade interests in the preservation of external trade, but it is problematic for the legal 
conditionss of the exception as located in Article XXTV:8. If Article XIX procedures, old or new, are 
nott invoked by regional safeguard actions, then the facility to enact safeguards is enhanced and the 
transparencyy which the GATT-1994 Understanding has sought to bring to the problem is decreased. 
Overall,, there is always a question whether a regional formation covers substantially all trade. The 
numberr of safeguards enacted between these parties and the degree of trade affected should be 
relevantt to that determination, both during the interim period and after. 

Sincee the European Community is not the only customs territory that operates regional safeguards, we 
turnn now to another example as indicated in the NAFTA context. Here the attention is on the process 
off  notification and whether parties retain a right to self-characterise measures in such a manner as to 
avoidd the possibility of invoking certain WTO Safeguard Agreement prohibitions. 
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10.610.6 NAFTA Countervailing duty action: Canadian softwood 

JJ 0.6. J Introduction 
Thee Canadian softwood trade issue with the United States has been the basis of a number  of distinct 
actionss before and after  the formation of NAFTA. 28 The first  action commenced in 1982 with a filing 
off  a formal countervailing duty complaint with the United States International Trade Commission 
(USITC)) by the U.S. Coalition for  Fair  Canadian Lumber  Imports. In May of 1983 the International 
Tradee Administratio n (ITA ) rejected the preliminar y rulin g of the USITC in finding that the stumpage 
feee program did not constitute a countervailable subsidy according to United States law.29 According 
too the IT A, since Canada's stumpage program was generally available, it could not be construed as a 
domesticc subsidy. 

AA second complaint was filed by the Coalition in 1986 in order  to seek reversal of the earlier  finding. 
Althoughh there had been no change in either  the nature of the industries or  the management of the 
programm by the Canadian provinces, in this second action the ITA made a positive finding that 
softwoodd lumber  imported from Canada was subsidised through administratively set stumpage prices 
andd via the provision of public resources.30 The subsidy was calculated to equal 15% ad valorem. A 
materiall  injur y finding was made and the CVD duty of 15% was to be applied as from December  30, 
1986.. According to Meilke and Sarker, the market share of Canadian softwood equalled 33% of the 
U.S.. market at the time of the second complaint. No other  producer  country exported to the U.S. 
market.. In 1991, 70% of Canada's production was exported to the U.S.31 TTiis CVD duty did not go 
intoo effect as a result of a bilateral negotiated settlement, known as the Memorandum of 
Understandingg on softwood lumber  between the two governments.32 Effective January 8, 1987, 
Canadaa agreed to impose an export tax of 15% on softwood. On September  3, 1991, Canada 
renouncedd this arrangement after  review of the programs and declared that stumpage fees had risen so 
thatt  there was no longer  a need to collect the export tax. As a response, the United States Trade 
Representativee self-initiated the thir d CVD case. While pending, a 15% import duty would be applied 
forr  contingency protection prior  to administrative findings to be made in the case. These actions 
resultedd in a subsidy and injur y determination on May 28, 1992 that led to an imposed CVD of 6.51% 
add valorem.33 

288 North American Free Trade Agreement, signed at various dates in Washington, Ottawa and Mexico City in 
Decemberr of 1992. International Legal Materials, Volume 32, pp. 289 and 605. The history of the countervailing 
dutyy actions is drawn in part from Meilke, Karl and Sarker, Rakhal, National Administered Protection Agencies: 
TheirTheir Role in the Post-Uruguay Round World, International Agricultural Trade Research Consortium, Working 
paperr #96-1, January 1996, pp. 13-19. 
299 This finding of no countervailable subsidy by the Department of Commerce is commonly known as "Lumber I". 
Thee alleged subsidy related to the Canadian provincial stumpage program. The Department found that the 
advantagee of the system did not inure to the benefit of any specific industry or group in Canada and did not 
providee goods at preferential rates. See for summary, In the Matter of: Certain Softwood Lumber products from 
Canada,Canada, Extraordinary Challenge Committee Memorandum Opinions and Order, (U.S-Canada Free-trade 
Agreement),, ECC-94-1904-01 USA, August 3,1994, Introduction. 
300 Extraordinary Challenge Committee, Ibid. This determination is known as "Lumber II". The finding was based 
uponn a "purported comparison between revenues from stumpage charges and the provincial government's cost 
off administering their stumpage systems." Ibid. 
311 Meilke and Sarker, Supra note 28 at p. 13. They attribute the difference in findings between the first and 
secondd actions to a change in U.S. law permitting subsidised inputs to be considered, and possibly, to a new 
U.S.. provision providing for assistance to complainants in the preparation of their actions. 
322 "The Department thereupon terminated its investigation and declared its preliminary determination to without 
legall force and effect" Extraordinary Challenge Committee, Supra note 29, Introduction. 
333 This determination is known as "Lumber III". This Decision by the Department of Commerce is characterised 
ass a "final affirmative countervailing duty determination." According to the Committee, the Department found that 
thee programs were specific and provided for preferential rates. Extraordinary Challenge Committee, Supra note 
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Byy this point in time, the Canada-US Free-Trade Area (CUSTA) was in force and Canada appealed 
thee US agency determinations to the newly established bi-national panel as according to Article 1904 
off  that Agreement.34 On July 26, 1993, this panel remanded (in part unanimously and in part by 
majority)) the factual and legal findings, and requested the U.S. Department of Commerce to consider 
aa number of factors, including clarification of the appropriate legal standard. After the Commerce 
Departmentt made its remand determination (and increasing its countervailable duty) the bi-national 
panell  ruled again by majority on January 28, 1994 that the subsidy determination was "unsupported 
byy substantial evidence and otherwise not in accordance with the lawQ and the countervailing 
subsidiess could not be maintained."35 Thus, the bi-national panel dismissed the CVD case against 
Canada. . 

Thiss rejection of the third CVD action by the bi-national panel led to a period of unilateral gestures by 
thee United States, including the threat, not acted upon, to bring the dispute under the GATT (Tokyo 
Round)) Subsidies Code dispute settlement procedures. Finally an export restraint was agreed upon by 
negotiationss that were completed as announced on April 2, 1996.36 According to the United States 
Tradee Representative, the five-year agreement provided that, 

"Canadaa has committed to reduce its softwood lumber exports to the United States in 
exchangee for a U.S. commitment to refrain from trade action in this sector"37 

Too administer the export restraint, 
"Canadaa began implementing on April 1 a nationwide program for export licensing and 
permitting,, allowing both countries to track volumes and province of origin." 

10.6.210.6.2 The U.S- Canada measure according to GA TT rules 

Inn determining whether or not the export restraint as agreed by the parties is GATT legal, there is first 
aa need to characterise it. Given that Canada promised by the agreement to implement a control system 
forr export licenses and permits, it would seem reasonable that the action taken was an export 
quantitativee restriction in the form of a voluntary export restraint. As such, GATT's provision of 
Articl ee XI prohibiting measures other than duties should apply in the first instance, subject only to 
Articl ee XI' s stated exceptions. However, "undertakings" are permitted by Article 18 of the WTO 
Agreementt on Subsidies and Countervailing Measures. This would permit a voluntary undertaking 
undertakenn by the exporting government agreeing to either eliminate or limit the subsidy or, "take 
otherr measures concerning its effects." According to Article 18.3 of the Subsidies Agreement, if the 
U.S.. has made its preliminary affirmative determinations regarding the subsidy and its injury, then 
perhapss Canada's undertaking in the form of a quantitative restraint might fall under the remedies 
permittedd by way of an undertaking.38 

29,, Introduction . 
344 Prio r to the free-trad e agreement , Canada' s recours e woul d have been accordin g to revie w of the Decisio n by 
thee Cour t of Internationa l Trade (U.S.), and then the U.S. Appellat e Cour t system . Under the U.S.-Canada FTA, a 
binationa ll  pane l of fiv e expert s woul d revie w the Decision . Accordin g to the Agreement , ther e is no basi s for 
appea ll  fro m the panel and thei r decisio n is bindin g upon the parties . Extraordinar y Challeng e Committee , Supr a 
not ee 29, Introduction . 
355 Extraordinar y Challeng e Committee , Supr a not e 29, Introduction . 
366 Offic e of the Unite d States Trade Representative , Statemen t of Ambassado r Kanto r on Finalizing the Softwood 
LumberLumber Agreement, Press Release , Tuesda y Apri l 2,1996. 
377 The specifi c volum e commitmen t fro m combine d shipment s of 16.2 billio n boar d feet to 14.7 billio n board feet , 
plu ss provisio n for additiona l import s to enter at a tax rate of $50/1000 boar d feet . Kanto r statement , Ibid. , at p. 1. 
388 WTO Agreemen t on Subsidie s and Countervailin g Measures , Articl e 18 title d "Undertakings" . "18.1 -
Proceeding ss may be suspende d or terminate d withou t the impositio n of provisiona l measure s or countervailin g 
dutie ss upo n receip t of satisfactor y voluntar y undertakings... " 
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Howeverr in this case, although a determination had been made by the U.S. Department of Commerce, 
thiss determination was not accepted upon review, and the action itself was no longer pending as the 
bi-nationall  panel had not adopted the U.S. determination. As provided according to Article 1904 of 
thee U.S. and Canada Free-trade Agreement, "the Parties shall replace judicial review of final 
antidumpingg and countervailing duty determinations with binational panel review." Thus, as required 
byy Article 18 of the Subsidies Agreement, countervailing duty proceedings were not being 
"suspendedd or terminated" by the acceptance of a voluntary undertaking. As indicated by the USTR 
above,, the measure was being agreed upon, "to refrain from trade action in this sector.." This 
referencee must refer to future trade action, perhaps in the WTO under the Subsidies agreement itself. 
Itt seems clear from the facts that the previous trade action, of which the U.S. determination had been a 
part,, had already been resolved in Canada's favour. 

Thus,, one is presented here with either a violation of GATT Article XI or with a safeguard action that 
mightt fall under the provisions of GATT Article XDC and the WTO Safeguards Agreement. However, 
thiss Agreement, including its prohibition against grey-area measures, is said according to Article 1 to 
applyy to those measures provided for in Article XDC of GATT 1994. GATT Article XIX permits 
emergencyy action for two types of circumstances. As according to paragraphs 1 (a) and (b), either to 
addresss the result of unforeseen developments and the effect of the obligations incurred by a 
contractingg party under this (GAIT) Agreement, or alternatively, for a product which is the subject of 
aa concession with respect to a preference. Thus, whether the problem caused to the U.S. resulted 
eitherr from the operation of GATT bound tariff rates, or due to a preference possibly extended in the 
NAFTA,, Article XIX can apply in principle for the measures.39 

10.6.310.6.3 Article XIX notification of the measure 
Thiss raises the question of whether the voluntary export restraint should have been notified according 
too the Safeguards Agreement and then regulated according to its procedures. One argument against 
notificationn would refer to the illegality of the agreement made. Since the Article XIX understanding 
prohibitss these arrangements according to Article 11, it has been argued that notification would never 
bee required since the arrangement was unlawful. This would seem to be a difficult construction since 
withoutt a requirement of transparency, the Safeguards Agreement and its provisions for monitoring 
wouldd be rendered non-effective. Since the expressed intent of the Agreement according to its 
preamblee is to "re-establish multilateral control over safeguards and eliminate measures that escape 
suchh control", a conclusion that prohibited measures need not be notified would easily undermine the 
objj  ective of the Agreement. 

AA second argument against notification, and submission of the measure for control by the Committee 
onn Safeguards, would relate to the existence of the CUSTA (later NAFTA) as it might have controlled 
withh speciality the rights and obligations between these regional members. Here it could be argued 
thatt NAFTA provides its own safeguards regime which did not in this case result in a referral to the 
Articlee XDC procedure. This is the lex specialis argument. Such an interpretation if correct, would 
providee the widest latitude for regional members to activate restraint arrangements outside the 
purvieww of the WTO Agreement on Safeguards, and further outside the purview of its prohibition on 
grey-areaa measures. For NAFTA Emergency Actions in particular, Article 801 of the Agreement 
providess a set remedy for imports causing injury during the transition period. The parties are 
permittedd to suspend the rate of duty reduction as scheduled by the Agreement, and then to impose an 
increasee in the rate of duty to the MFN rate applicable at the time action is taken or to the immediately 

This ,, unles s the measur e undertake n was "sought , taken or maintained "  accordin g to som e othe r provisio n of 
GATT-1994,, an annexe d Agreemen t or, "pursuan t to protocol s and agreement s or arrangement s conclude d 
withi nn the framewor k of GATT 1994."  WTO, Safeguard s Agreement , Articl e 11.2. 
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priorr to the Agreement, whichever is lesser. Thus, according to NAFTA, an export volume restraint 
wouldd not in any case comply with the provisions of the Chapter on Emergency Action. 

Whetherr or not lex specialis applies to permit regional members to except the application of the 
Safeguardss Agreement turns also on the issue of notification. If notification is required, then the 
Agreementss monitoring provisions and tests and rules governing application among WTO Members 
shouldd also apply. It is clear that the Safeguards Agreement establishes rules for application of 
"safeguard""  measures, which are, "understood to mean those provided for in Article XIX (GATT 
1947)".. What types of measures are at hand? The original Article XDC does not use the terms 
"safeguards",, but paragraph XDC:2 of GATT-1947 requires that before any party shall take an action 
pursuantt to the provisions of paragraph 1, it shall give notice in writing. As indicated above, 
paragraphh 1 (a) and (b) contemplates application both for tariff concessions in accord with the GATT 
andd concessions in respect of a preference. Preference granted within Article XXI V arrangements is 
nott excluded by GATT Article XDC, rather referring only to the action undertaken by a contracting 
party.. Article 11 (c) of the Safeguard Agreement subjects the application of the Agreement and its 
prohibitionn of certain measures only to those measures which are not authorised by other GATT 
provisionss and protocols and agreements and arrangements concluded within the framework of GATT 
1994.. It can be suggested that a safeguard regime which excepts the application of Article XIX and is 
concludedd within an Article XXI V agreement is such an agreement or arrangement". Except however, 
thatt Article XXI V itself provides explicitly for the adoption of such measures only within the context 
off  application of GATT Article XI-X V and XX. In other words, there is no express authorisation 
withinn the Article to adopt measures that fall outside of Article XIX' s control. 

Thirdd is the question of which substantive types of suspensions must be notified. By Article XIX , 
Memberss have arguably obliged themselves to notify (at the latest) upon a decision to suspend an 
obligationn or withdraw or modify a concession. However, this may not be occurring in the case of a 
regionall  framework where a regional preference that is not a GATT concession is at issue. Thus for 
example,, between GATT parties a bound tariff duty of 20% may be at issue for suspension, while 
betweenn regional parties a 0% duty may be under consideration. If the preference has gone beyond the 
GATTT concession, the entire Article XIX Agreement may not be seen to apply in any manner unless 
regionall  parties have incorporated it or have failed to designate a lex specialis provision. 

However,, there is an additional question where the preference being suspended also acts to suspend 
thee underlying GATT MFN concession. Thus as above, if the 0% preference duty is being suspended 
inn favour of a quantitative restriction, then both the preference and the GATT concession are affected. 
Likewise,, if the suspension is made in favour of a duty increase, then any increase above the GATT 
bindingg would also impinge the underlying concession. Perhaps this indicates the dividing line 
betweenn the operation of Article XIX and Article XXIV for these cases. 

10.6.410.6.4 Conclusion on the Canada softwood safeguard measure 

Footnotee 1 to the 1994 Safeguards Agreement states that "nothing in this Agreement prejudges the 
interpretationn of the relationship between Article XIX and paragraph 8 of Article XXTV. This does not 
sayy either that Article XXIV : 8 formations are exempt from Article XDC procedures or that Article 
XDCC procedures apply to regional formations. What can be said is that The Agreement applies to 
WTOO Members and does not by its terms exclude any parties. Article 12 of the Agreement requires a 
WTOO notice on commencements of investigations, the finding of injury, or the taking of a decision to 
applyy a safeguard. Both the U.S. and EU have provisions for these proceduress in their regional 
agreements.. At the point in time when these procedures are invoked according to the regional 
framework,framework, arguably a WTO notice is then required, at least if the action contemplated might result in 
thee suspension of a GATT obligation or in "modifying or withdrawing a concession." Finally, even 
whilee the negotiators did not pre-judge the relationship between the two regimes as noted above, the 

NAFTA,, Articl e 801, para. 1, Supra not e 28. 
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Safeguardd Agreement's prohibitio n against the use of grey-area measures in Articl e 11(b) provides 
thatt  prohibited measures include "actions under  agreements...entered into by two or  more Members." 
Articl ee XXI V agreements were not excluded from this provision.. 

10.710.7 Chapter Conclusion: safeguards and regionalism 
Thee threat of terminating internal trade is most aptly considered in cases of protective measures 
employedd where an exclusion occurs during the operation of an agreement. This may occur  between 
regionall  partners after  the interim period because Articl e XXIV : 8(b) has not been interpreted by any 
consensuss decision of the GATT Contracting Parties or  the WTO members to exclude the use of 
contingentt  protective instruments between regional partners.41 However, where regional parties do 
reservee the right to apply contingent measures internally , there is littl e question that the effect of this 
reservationn would serve as a basis to eliminate trade from the coverage of the free-trade area that 
otherwisee would be subjected to a free movement commitment. Workin g group reviews have 
traditionall yy passed on considering this problem, although retention of contingent commercial power 
betweenn partners does relate to the legal capacity of partners to eliminate barrier s to trade for 
substantiallyy all the trade. A number  of free-trade area working group reviews have raised the 
collaterall  concern of whether  regional partners have a right  to relieve each other  from safeguard 
measuress which remain in place against outsiders, thereby providing for  more favourable treatment 
betweenn regional partners relative to other  GATT partners. Here, attention hass been drawn to the 
reversee scenario where outsiders are not made subject to a measure that is applied by regional partners 
too their  trade internally . 

Sincee dozens of WTO members are parties to regional agreements with special safeguard provisions, 
itt  is not a trivia l matter  as to whether  such provisions are under  the jurisdictio n of the WTO, and 
thereforee covered by the GATT and its Agreement on Safeguards. As indicated in a background note 
byy the WTO Secretariat, emergency safeguards are found in virtuall y all of the 68 regional trade 
agreements,, and for  all of these, only 6 limi t the use of safeguards to the interim period. In nearly all 
off  the 68, increased imports alone can trigger  a safeguard. The majorit y of agreements allow 
safeguardss based on more than a single criterion, and many criteri a posed in agreements are less 
stringentt  than the multilateral rules. Regional trade agreements in general do not specify whether  the 
measuree may be imposed as linked to concessions granted in the agreement. Only a few agreements 
aree said to include parameters referrin g to prevailing GATT disciplines.42 

Thiss is the environment within which the new WTO Agreement on Safeguards has taken effect. Since 
455 of the 68 agreements listed have also taken effect since 1990, one may conclude that GATT 
parties,, if not actively opting out of Articl e XIX , certainly have provided the legal frameworks by 
whichh to accomplish this across a large quantity of their  trade. If lex specialis is permitted to be 
designatedd to relegate the WTO safeguard regime, then one would expect the bulk of safeguard 
actionss to appear  at the regional level and notices to the Articl e XIX procedure by regional parties to 
becomee somewhat more rare over  time. Regional safeguard regimes may require some response that 
cann address surges of imports which occur  as a result of scheduled tarif f decreases. However, this 
doess not make an argument that regional measures should be exempt from GATT Articl e XDC and its 
procedures.. If the regional preference is in fact the cause of the injury , then other  GATT parties need 
nott  be caught by the measure in any case where the new procedures permit certain selectivity. If 

411 The use of anti-dumping between regional partners has not received treatment here. The author has taken this 
issuee up in other publications. See, Holmes, Peter, and Mathis, James, Europe Agreement Competition Policy for 
thethe Long Term: an Accession Oriented Approach, in Rules of Competitio n and East-West Integration , Fritsch 
M.,, and Hansen H., (eds.) Kluwer Academic Publishers, Dordrecht, 1997; and, Nicolaides, P., Mathis, J., 
EuropeanEuropean Community Competition Rules in the Associated Countries of Central and Eastern Europe: How to 
EnsureEnsure Effective Enforcement, Aussenwirtschaft, V. 51:4,1996, pp. 485-512. 
422 WTO, Committee on Regional Trade Agreements, Inventory of non-tariff Provisions in Regional Trade 
Agreements,Agreements, WT/REG/W/26,5 May 1998, Annex VI, paras. 41-44. 
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externall  trade is a contributing factor, then the WTO Article XIX procedures appear sufficient to 
allocatee safeguards between regional members and non-members alike according to its provisions. In 
thee alternative, if Article XDC has no lawful application to regional parties, then the prospect remains 
thatt regional members will be compelled to pay for the adjustment costs for injuries that should have 
beenn remedied elsewhere. The cause for this diversion of treatment to members rather than non-
memberss would be found in the relative ease of invoking a regional procedure as contrasted to the 
moree rigorous multilateral procedures within the WTO. 

Ass the discussion turns to consider the dispute resolution cases in the WTO, one can determine that 
legall  developments are occurring which appear to press new interpretations of GATT Article XXIV . 
Thesee may well have a bearing on the presumed flexibility of regional members regarding the 
availabilityy of internally trade-restrictive measures. 
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