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The European Court of Human Rights and Intellectual 
Property: Still Waiting for the New Innovation Frontier?

This article examines the influence of the European Court of Human Rights (ECtHR) on intellectual property (IP) 
law through human rights methodologies. Although Professor Laurence Helfer identified the ECtHR in 2008 as a 
potential innovation frontier in Europe, some might find it debatable whether this prediction has been fully 
realised. Scholarly attention has instead focused largely on the jurisprudence of the Court of Justice of the 
European Union (CJEU), which has come to dominate debates on the relationship between IP and human 
rights in Europe. Against this backdrop, this article assesses the ECtHR’s actual contribution to, and impact 
on, human rights-based IP adjudication.

Following a brief introduction (I.), it explores reasons for the relative marginalisation of ECtHR case law in 
European IP discourse (II.). It then analyses the Strasbourg Court’s substantive contribution, arguing that its 
jurisprudence has played – and continues to play – a significant role in shaping European IP norms, despite 
limited engagement from the IP community (III.). This analysis focuses first on the Court’s approaches to 
conflicts between IP protection and freedom of expression (III.1.), and then on its recognition of IP rights as 
part of the broader human right to property, an area that has expanded notably in recent years (III.2.). The 
article concludes that the ECtHR has already become a significant – albeit often underappreciated – force in 
the evolution of IP law in Europe, operating quietly but far more meaningfully than is generally 
acknowledged (IV.).
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This is an Open Access article distributed under the terms of the Creative Commons Attribution License (https://creativecommons.org/licenses/by/4.0/), 
which permits unrestricted reuse, distribution, and reproduction in any medium, provided the original work is properly cited.

I. Introduction
In his seminal article published in 2008, Professor 
Laurence Helfer characterised the European Court of 
Human Rights (ECtHR, or Strasbourg Court) as an emer
ging innovation frontier in Europe, highlighting the 
Court’s increasing engagement with intellectual property 
(IP) issues and its role in shaping them from a human 
rights law perspective.1

Seventeen years later, one may ask whether the ECtHR 
has indeed fulfilled Professor Helfer’s expectation of be
coming an influential actor in defining the scope of IP pro
tection and its limitations within the region, or whether we 
are still awaiting – perhaps in vain – the Court’s emergence 
as the new frontier for IP law in Europe.

The assessment of IP protection from a human rights 
law perspective has undoubtedly become a significant 

aspect of contemporary IP law, both in Europe and be
yond.2 However, if a European IP law specialist were 
asked to reflect on the intersection of IP and human rights 
within the region, their immediate focus would likely be 
the jurisprudence of the Court of Justice of the European 
Union (CJEU, or Luxembourg Court),3 and not that of 

* Ph.D.; Assistant Professor of Intellectual Property Law, Institute for 
Information Law (IViR), Amsterdam Law School, University of 
Amsterdam, The Netherlands; e-mail: e.izyumenko@uva.nl. The author 
is deeply grateful to the anonymous reviewers for their thoughtful and 
constructive comments on an earlier version of this article, which have 
greatly contributed to the improvement of its final text.
1 Laurence R Helfer, ‘The New Innovation Frontier? Intellectual 
Property and the European Court of Human Rights’ (2008) 49 Harvard 
International Law Journal 1. For an updated version of this article, see 
Laurence R Helfer, ‘The New Innovation Frontier Revisited: 
Intellectual Property and the European Court of Human Rights’ in Paul 
LC Torremans (ed), Intellectual Property Law and Human Rights (4th 
edn, Kluwer Law International 2020).

2 See, among many other contributions to the topic, eg Audrey R 
Chapman, ‘The Human Rights Implications of Intellectual Property 
Protection’ (2002) 5(4) Journal of International Economic Law 861; 
Paul LC Torremans (ed), Copyright and Human Rights: Freedom of 
Expression – Intellectual Property – Privacy (Kluwer Law International 
2004); Christophe Geiger, ‘“Constitutionalising” Intellectual Property 
Law? The Influence of Fundamental Rights on Intellectual Property in 
Europe’ (2006) 37 IIC 371; Peter K Yu, ‘Ten Common Questions 
About Intellectual Property and Human Rights’ (2007) 23 Georgia 
State University Law Review 709; Willem Grosheide (ed), Intellectual 
Property and Human Rights: A Paradox (Edward Elgar 2009); 
Laurence R Helfer and Graeme W Austin, Human Rights and 
Intellectual Property: Mapping the Global Interface (CUP 2011); Peter 
K Yu, ‘Intellectual Property and Human Rights in the Nonmultilateral 
Era’ (2012) 64 Florida Law Review 1045; Tuomas Mylly, ‘The 
Constitutionalization of the European Legal Order: Impact of Human 
Rights on Intellectual Property in the EU’ in Christophe Geiger (ed), 
Research Handbook on Human Rights and Intellectual Property 
(Edward Elgar 2015) 103; Jens Schovsbo, ‘Constitutional Foundations 
and Constitutionalization of IP Law – A Tale of Different Stories?’ 
(2015) 7(4) Zeitschrift für Geistiges Eigentum/Intellectual Property 
Journal 383; Paul LC Torremans (ed), Intellectual Property Law and 
Human Rights (4th edn, Kluwer Law International 2020).
3 Among numerous contributions analysing the CJEU’s case law on IP 
and fundamental rights, see, for example, Jonathan Griffiths, 
‘Constitutionalising or Harmonising? The Court of Justice, the 
Right to Property and European Copyright Law’ (2013) 38 European 
Law Review 65; Jonathan Griffiths, ‘Taking Power Tools to the 

437 

D
ow

nloaded from
 https://academ

ic.oup.com
/grurint/article/75/5/437/8438580 by U

niversiteit van Am
sterdam

 user on 12 M
ay 2026

mailto:e.izyumenko@uva.nl
https://creativecommons.org/licenses/by/4.0/
https://doi.org/10.1093/grurint/ikag004


the ECtHR. And this is perhaps unsurprising, given the 
CJEU’s traditional focus on economic law issues, of which 
intellectual property undoubtedly forms part,4 as well as 
the considerable expansion of the CJEU case law on IP 
and fundamental rights following the adoption, in 2009, 
of the Treaty of Lisbon, which rendered the Charter of 
Fundamental Rights legally binding within the EU.5

Nevertheless, our hypothetical IP lawyer is likely to over
look ECtHR jurisprudence on IP – or may not even be 
aware of much of the Court’s case law in this domain – 
despite the fact that the ECtHR is frequently hailed as 
‘probably the most influential Court in the world’ and 
‘a most effective organ for the protection of human rights’6

and despite that, statistically, the number of decisions per 
year addressing IP and human rights issues by the CJEU 
and the ECtHR does not differ substantially. For example, 
in the most recent period of 2023-2024, the CJEU delivered 
five judgments assessing IP protection in light of fundamen
tal rights,7 while the ECtHR issued a comparable number8

of four decisions concerning IP law.9 However, CJEU rul
ings on IP and human rights tend to attract significantly 
greater attention among IP law specialists, whereas 
ECtHR judgments remain somewhat peripheral to main
stream discussions in the field.10

Against this backdrop, this article aims to analyse the 
ECtHR’s contribution to – and actual impact on – human 
rights-based reasoning in IP cases in Europe. It begins by 
exploring possible reasons for the relatively low level of 
engagement with ECtHR decisions on IP matters within 
the IP community (II.). It then examines the Court’s influ
ence on the development of human rights-based IP adjudi
cation, arguing that, despite the relatively limited number 
of ECtHR rulings specifically addressing IP issues – espe
cially when compared to the overall volume of IP cases ad
judicated by the CJEU – the ECtHR’s jurisprudence has 
been crucial in shaping European IP law (III.). Notably, 
this influence is evident in the CJEU’s IP decisions, which 
often build upon, at times implicitly, the human rights 
methodologies established by the ECtHR. This influence 
is assessed by first exploring the ECtHR-developed ap
proaches to resolving conflicts between IP protection 
and freedom of expression (III.1.), followed by an exam
ination of the Court’s recognition of IP rights as an inte
gral part of the broader human right to property – an 
aspect of its jurisprudence that has seen considerable ex
pansion, particularly in recent years (III.2.). Based on this 
analysis, this article concludes that the ECtHR has al
ready become a significant – albeit often underappre
ciated – force in the evolution of IP law in Europe, 
operating quietly but far more meaningfully than is gen
erally acknowledged (IV.).

Acquis – The Court of Justice, the Charter of Fundamental Rights and 
European Union Copyright Law’ in Christophe Geiger, Craig A Nard and 
Xavier Seuba (eds), Intellectual Property and the Judiciary (EIPIN series, 
vol 4 (Edward Elgar Publishing 2018) 144; Stijn van Deursen and Thom 
Snijders, ‘The Court of Justice at the Crossroads: Clarifying the Role for 
Fundamental Rights in the EU Copyright Framework’ (2018) 49 IIC 
1080; Christophe Geiger and Elena Izyumenko, ‘The 
Constitutionalization of Intellectual Property Law in the EU and the 
Funke Medien, Pelham and Spiegel Online Decisions of the CJEU: 
Progress, but Still Some Way to Go!’ (2020) 51 IIC 282; Martin 
Senftleben, ‘The Unproductive “Overconstitutionalization” of CJEU 
Jurisprudence – Fundamental Rights Rhetoric and Reality in Copyright 
and Trademark Infringement Cases’ (2024) 55 IIC 1471; Daniël Jongsma, 
‘Modalities of Fundamental Rights Balancing in EU Copyright Law: 
Understanding the Use and Abuse of the EU Charter and the Concept of 
“Fair Balance”’ (2024) 49 European Law Review 256.
4 The CJEU has traditionally prioritised economic integration, particu
larly in the development of the internal market and competition law. 
See CJEU, Case 26/62 Van Gend en Loos ECLI:EU:C:1963:1; CJEU, 
Case 6/64 Costa v ENEL ECLI:EU:C:1964:66. See also Anthony 
Arnull, The European Union and Its Court of Justice (OUP 1999).
5 Treaty of Lisbon amending the Treaty on European Union and the 
Treaty establishing the European Community, signed at Lisbon, 13 
December 2007 [2007] OJ C306/1. For examples of CJEU case law on in
tellectual property and fundamental rights, see, among others, CJEU, 
Case C-275/06 Promusicae ECLI:EU:C:2008:54; CJEU, Case C-557/07 
LSG ECLI:EU:C:2009:107; CJEU, Case C-324/09 L’Oréal SA and 
Others v eBay International AG and Others ECLI:EU:C:2011:474; 
CJEU, Case C-34/10 Brüstle v Greenpeace eV ECLI:EU:C:2011:669; 
CJEU, Case C-70/10 Scarlet Extended ECLI:EU:C:2011:771; CJEU, 
Case C-145/10 Painer ECLI:EU:C:2011:798; CJEU, Case C-360/10 
SABAM v Netlog ECLI:EU:C:2012:85; CJEU, Case C-461/10 Bonnier 
Audio and Others ECLI:EU:C:2012:219; CJEU, Case C-314/12 UPC 
Telekabel ECLI:EU:C:2014:192; CJEU, Case C-201/13 Deckmyn ECLI: 
EU:C:2014:2132; CJEU, Case C-364/13 International Stem Cell ECLI: 
EU:C:2014:2451; CJEU, Case C-170/13 Huawei Technologies ECLI: 
EU:C:2015:477; CJEU, Case C-580/13 Coty Germany ECLI:EU: 
C:2015:485; CJEU, Case C-427/15 NEW WAVE CZ ECLI:EU: 
C:2017:18; CJEU, Case C-484/14 Mc Fadden ECLI:EU:C:2016:689; 
CJEU, Case C-161/17 Renckhoff ECLI:EU:C:2018:634; CJEU, Case 
C-476/17 Pelham ECLI:EU:C:2019:624; CJEU, Case C-469/17 Funke 
Medien ECLI:EU:C:2019:623; CJEU, Case C-516/17 Spiegel Online 
ECLI:EU:C:2019:625; CJEU, Case C-240/18 P Constantin Film 
Produktion v EUIPO ECLI:EU:C:2020:118; CJEU, Case C-597/19 
Mircom ECLI:EU:C:2021:492; CJEU, Joined Cases C-682/18 and 
C-683/18 YouTube and Cyando ECLI:EU:C:2021:503; CJEU, Case 
C-401/19 Poland v Parliament and Council ECLI:EU:C:2022:297; 
CJEU, Case C-655/21 G. ST. T. (Proportionnalité de la peine en cas de 
contrefaçon) ECLI:EU:C:2023:791; CJEU, Case C-227/23 Kwantum 
Nederland and Kwantum België ECLI:EU:C:2024:914; CJEU, Case 
C-470/21 La Quadrature du Net ECLI:EU:C:2024:370; CJEU, General 
Court, Case T-255/23 Pablo Escobar ECLI:EU:T:2024:240. For an over
view of these (and other) CJEU cases on IP and fundamental rights, see 
Elena Izyumenko and Christophe Geiger, Human Rights and 
Intellectual Property before the European Courts: A Case Commentary 
on the Court of Justice of the European Union and the European Court 
of Human Rights (Edward Elgar Publishing 2025).
6 Brian Walsh, ‘Foreword’ in Vincent Berger, Case Law of the European 
Court of Human Rights: 1960-1987 (Round Hall Press 1989) at xi. See 
also Michael Goldhaber, A People’s History of the European Court of 
Human Rights (Rutgers University Press 2008) 2.

7 CJEU, Seven.One Entertainment Group, C-260/22, Judgment of the 
Court of 23 November 2023, EU:C:2023:900; 
G. ST. T. (Proportionnalité de la peine en cas de contrefaçon) (n 5); 
Kwantum Nederland and Kwantum België (n 5); La Quadrature du 
Net (n 5); Pablo Escobar (n 5).
8 It should be noted that this comparison concerns only those cases in 
which both intellectual property and human rights issues were addressed; 
while the CJEU delivers far more IP-related judgments overall, only a lim
ited subset of them explicitly engages with fundamental rights, whereas all 
ECtHR cases on IP, by definition, involve a human rights dimension.
9 Aydin and Others v Türkiye App No 23721/11 (ECtHR, 16 May 
2023); Korotyuk v Ukraine App No 74663/17 (ECtHR, 19 January 
2023); Nazaré Martins v Portugal App No 83098/17 (ECtHR, 30 May 
2023); Meli and Swinkels Family Brewers N.V v Albania App Nos 
41373/21 and 48801/21 (ECtHR,16 July 2024).
10 See, however, the sources cited in n 1, as well as Timothy Pinto, ‘The 
Influence of the European Convention on Human Rights on Intellectual 
Property Rights’ (2002) 24(4) EIPR 209; Christophe Geiger and Elena 
Izyumenko, ‘Intellectual Property before the European Court of Human 
Rights’ in Geiger, Nard and Seuba (n 3) 9; Christophe Geiger and Elena 
Izyumenko, ‘Shaping Intellectual Property Rights through Human 
Rights Adjudication: The Example of the European Court of Human 
Rights’ (2020) 46(3) Mitchell Hamline Law Review 527; Izyumenko 
and Geiger, Human Rights and Intellectual Property before the 
European Courts (n 5).
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II. The marginalization of ECtHR 
jurisprudence in European IP law
A first possible reason explaining the limited engagement 
of IP community with ECtHR rulings is the fact that the 
ECtHR has, in its jurisprudence on intellectual property, 
not always engaged with highly sophisticated or legally in
tricate issues from the perspective of IP law. Such matters 
more commonly fall within the prerogative of the CJEU, 
which, as mentioned, by virtue of its institutional role 
and function within the EU legal order, is better suited 
to adjudicate complex economic questions, including 
those pertaining to intellectual property protection. By 
contrast, the ECtHR is a specialised human rights court 
and is not particularly adept at resolving purely IP law dis
putes. Furthermore, the ECtHR has little experience with 
the technological complexity of modern IP cases (e.g., 
AI-generated content, digital licensing, blockchain), with 
courts such as the CJEU or national judiciary being struc
turally better equipped to handle these issues. However, 
where the ECtHR excels – arguably surpassing the CJEU 
and national authorities – is in addressing the human 
rights dimensions of the cases brought before it, including 
those with an IP law component.

Accordingly, cases concerning intellectual property 
that reach the ECtHR are more likely to centre on complex 
human rights issues rather than matters of IP law per se, 
although the two are, of course, closely intertwined. 
However, this emphasis on human rights considerations 
may render such cases of lesser interest to IP lawyers. 
Many IP practitioners and even judges are more accus
tomed to traditional IP reasoning, which is rooted in fa
miliar legal doctrines and principles, rather than 
engaging with the less conventional terrain of human 
rights law. Indeed, in some private conversations with 
the author of this article, practicing IP lawyers remarked 
that they would resort to human rights arguments in IP 
cases only in the absence of strong, IP-law-based claims, 
and that, in such instances, reliance on human rights law 
might even be perceived as a sign of weakness, suggesting 
a lack of robust legal grounds to substantiate their case.

Regrettable as it may seem, this perception likely re
flects a broader reality – at least for the time being – within 
the IP legal community, where human rights reasoning 
still remains somewhat peripheral to mainstream IP adju
dication and practice. This mindset helps to explain the 
relatively limited engagement with human rights frame
works in IP discourse in general. Yet this observation 
alone does not fully explain the persistent marginalisation 
of the ECtHR within the IP field, which appears to be dri
ven not only by conceptual distance, but also by more 
pragmatic considerations.

In particular, the limited interest in ECtHR decisions 
within the IP law community may be explained by the rela
tively modest amount of damages that applicants can ex
pect if they succeed before the Strasbourg Court. Even in 
the most favourable scenario – where an applicant to the 
Court secures a positive judgment – the damage awards 
are typically minimal, while the proceedings themselves 
are often protracted. For example, in a relatively recent 
case where the ECtHR found a violation of a copyright 

holder’s right to property due to the unauthorised online 
distribution of his book, the applicant was awarded only 
EUR 5,000 in compensation, despite having claimed ap
proximately EUR 130,000 for both pecuniary and non- 
pecuniary damages.11 Moreover, the proceedings in 
Strasbourg lasted more than a decade, as the copyright 
matter at issue did not fall within the Court’s priority 
cases.12 Therefore, there might be a strategic reluctance 
to pursue lengthy IP litigation before the ECtHR – espe
cially when the prospects of meaningful financial compen
sation are limited – and when more direct and potentially 
rewarding remedies can be available elsewhere.

In addition, lawyers and IP holders may not view the 
ECtHR as a natural forum for IP disputes due to its primary 
focus on human rights. There may simply be a knowledge 
gap among IP practitioners regarding how IP-related issues 
can be framed as human rights violations. Successfully ar
guing an IP law-related case before the ECtHR requires re
framing a commercial or technical dispute into a human 
rights narrative, which might not be straightforward, espe
cially for IP law practitioners accustomed to different legal 
methodologies. Similarly, artists, academics, journalists, 
educators, and internet users affected by IP restrictions 
may not realise they have standing or may fail to connect 
their claims to Convention rights. Likewise, civil society 
groups – such as digital rights NGOs, libraries, and educa
tional institutions – have underutilised the ECtHR for 
IP-related human rights claims, as there has been no sus
tained effort to test or expand Strasbourg jurisprudence 
concerning users’ rights in the IP context.

Finally, for IP users in particular, demonstrating ‘vic
tim’ status under Art. 34 of the European Convention 
on Human Rights (ECHR) can be challenging. If the rights 
interference is abstract, potential, or widespread – such as 
in cases where, for example, educators are restricted from 
quoting copyrighted materials,13 academics are prevented 
from republishing their own scientific work already pub
lished by a scientific publisher,14 or copyright filter laws 
have mass effects15 – the ECtHR may deem the case inad
missible due to a lack of personal impact.16

All of these factors contribute to the low number of 
IP-related applications to the Court, resulting in limited 

11 Safarov v Azerbaijan App No 885/12 (ECtHR, 1 September 2022) 
paras 41 and 43.
12 ECtHR, ‘The Court’s Priority Policy’ <https://www.echr.coe.int/ 
documents/d/echr/Priority_policy_ENG> accessed 7 July 2025.
13 Teresa Nobre, ‘Copyright and Education in Europe: 15 everyday 
cases in 15 countries. Infographics’ (COMMUNIA, April 2017) 
<https://communia-association.org/wp-content/uploads/2017/05/15cases 
in15countries_Infographics.pdf> accessed 7 July 2025.
14 Further on this, see Caterina Sganga and others, ‘Towards a European 
Research Freedom Act: A Proposal for an EU-Wide Secondary 
Publication Right’ (2025) 56 IIC 1516.
15 See, eg, Martin Senftleben, ‘Institutionalized Algorithmic 
Enforcement – The Pros and Cons of the EU Approach to UGC 
Platform Liability’ (2020) 14(2) Florida University International Law 
Review 299; Christophe Geiger and Elena Izyumenko, ‘Blocking 
Orders: Assessing Tensions with Human Rights’ in Giancarlo Frosio 
(ed), The Oxford Handbook of Intermediary Liability Online (OUP 
2020) 566.
16 ECtHR Registry, Practical Guide on Admissibility Criteria (Council 
of Europe, updated on 28 February 2025) paras 47-51 <https://www. 
echr.coe.int/documents/d/echr/admissibility_guide_eng> accessed 7 July 
2025.
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IP jurisprudence. In turn, the lack of precedent dis
courages further applications, creating a self-reinforcing 
cycle: few cases lead to few decisions, which reduces the 
incentive to bring additional cases.17

Yet, does this relative lack of interest in the ECtHR ad
judication within the IP community necessarily mean that 
the Strasbourg Court has failed to fulfil Professor Helfer’s 
prediction of becoming Europe’s new frontier for IP? The 
answer – perhaps counterintuitively – is a firm ‘no’. The 
ECtHR has, in fact, emerged as such a frontier, at least in
sofar as human rights as such have become a critical fron
tier for IP law. This idea is explored in greater detail below.

III. The ECtHR’s influence on European IP law 
through human rights methodologies
Despite its relative obscurity among IP practitioners, the 
ECtHR has played a crucial role in shaping European IP 
law through its human rights jurisprudence, particularly 
in relation to the right to freedom of expression (III.1.) 
and the right to property (III.2.).

The influence of the ECtHR’s case law is discernible in 
virtually all CJEU judgments addressing the intersection 
of IP and fundamental rights.18 The CJEU frequently 
draws on ECtHR jurisprudence when assessing IP issues 
through a human rights lens. Indeed, nearly all of its judg
ments concerning the interplay between IP and human 
rights build upon the ECtHR’s approaches and method
ologies, even if the CJEU has yet to apply these approaches 
as adeptly as the ECtHR19 – a discrepancy readily ex
plained by the differing mandates of the two courts, given 
that, unlike the ECtHR, the CJEU is not a specialised hu
man rights tribunal.

1. Freedom of expression and intellectual 
property: From Strasbourg principles to 
Luxembourg practice
This influence is particularly evident in the realm of 
freedom of expression. The ECtHR’s well-developed 

proportionality framework for balancing competing 
rights, along with its doctrine on the abuse of rights, has 
played a key role in shaping how the CJEU – and, in 
turn, national courts – reconcile intellectual property 
with expressive freedoms. Two of the most prominent 
ECtHR judgments at this intersection, Ashby Donald 
and The Pirate Bay, both concerned the relationship be
tween intellectual property and freedom of expression. 
In both cases, the Court treated intellectual property as 
falling within the protection of the right to property under 
Art. 1 of Protocol No. 1, consistent with its broader case 
law.20 These cases, together with the Court’s broader 
case law on freedom of expression and information, 
have had a marked impact on the CJEU’s evolving juris
prudence in this area.

In Ashby Donald, the applicants (fashion photogra
phers) were convicted of copyright infringement in 
France for publishing online photographs of fashion 
shows without the permission of the fashion houses that 
held the copyright in the designer clothes displayed during 
the shows.21 Similarly, in The Pirate Bay, the applicants – 
co-founders of the notorious file-sharing platform – were 
convicted in Sweden for facilitating third-party copyright 
infringement involving films, books and computer 
games.22 In both cases, the applicants argued that their 
convictions violated their right to freedom of expression, 
and more specifically, their right to impart information 
without restriction.

The ECtHR adjudicated these cases by applying its 
well-established proportionality test for freedom of ex
pression stricto sensu, which considers factors such as 
the commercial nature of the expression, its contribution 
(or lack thereof) to a debate of general interest, the status 
of the countervailing right at issue, and, among others, the 
proportionality of the sanctions imposed.23 On this basis, 
the Court found in both cases that the applicants’ expres
sion was primarily commercial in nature, which receives a 
lower level of protection under the ECHR. Neither the 
fashion photographs nor the music, films, or video games 
shared on The Pirate Bay contributed meaningfully to 
public discourse or to a debate of general interest. The 
applicants’ freedom of expression had to be balanced 
against the copyright holders’ right to property, which is 
likewise protected under the ECHR, thereby affording 
national courts significant discretion in resolving such 
conflicts. Finally, the sanctions imposed were deemed pro
portionate, particularly in the case of The Pirate Bay, 
where the applicants were convicted only in relation to 
materials that were clearly copyright-protected and had 
failed to remove infringing content despite being explicitly 
requested to do so. Based on these factors, the ECtHR 

17 Despite this, from its establishment in 1959 until 2025, the ECtHR 
and the European Commission of Human Rights – which operated along
side the Court until its functions were absorbed in 1998 – have shown a 
clear evolution in the volume and focus of their case law on IP. The 
1980s and earlier saw minimal engagement, with only a handful of cases 
largely addressing access to court and procedural fairness. During the 
1990s, the number of relevant cases modestly increased as the Court be
gan grappling more directly with property-related rights in the context 
of IP. A notable rise occurred in the 2000s, reflecting both the growing 
number of Council of Europe member states and the increasing relevance 
of IP in digital economies. This trajectory continued into the 2010s, with 
an increasing number of cases addressing the interface between IP protec
tion and other Convention rights, such as freedom of expression and priv
acy. By 2025, the Court’s jurisprudence reveals a more structured and 
rights-sensitive approach to IP, underscoring its evolving role in mediating 
the balance between private entitlements and public interests in the con
text of technological and regulatory change. For a comprehensive over
view of the ECtHR’s IP-related case law – including a detailed account 
of virtually all significant IP cases from the Court’s inception up to 
2025 – see Izyumenko and Geiger, Human Rights and Intellectual 
Property before the European Courts (n 5).
18 For a comprehensive overview of such cases, see Izyumenko and 
Geiger, Human Rights and Intellectual Property before the European 
Courts (n 5).
19 See, notably, Senftleben, ‘The Unproductive “Overconsti 
tutionalization” of CJEU Jurisprudence’ (n 3).

20 For further discussion, see Izyumenko and Geiger, Human Rights and 
Intellectual Property before the European Courts (n 5).
21 Ashby Donald and Others v France App No 36769/08 (ECtHR, 10 
January 2013).
22 Neij and Sunde Kolmisoppi v Sweden App No 40397/12 (ECtHR, 19 
February 2013).
23 For further in-depth discussion of these European freedom of expres
sion balancing factors, somewhat mirroring the famous US fair use de
fence, see Christophe Geiger and Elena Izyumenko, ‘Towards a 
European “Fair Use” Grounded in Freedom of Expression’ (2019) 35 
American University International Law Review 1.
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concluded that there had been no violation of freedom of 
expression in either case.24

Despite the outcomes of Ashby Donald and The Pirate 
Bay, the ECtHR’s freedom of expression balancing factors 
have profoundly impacted CJEU jurisprudence at the 
intersection of IP and fundamental rights. This is particu
larly evident in the Funke Medien case, which concerned 
the German government’s attempt to prevent a newspaper 
from publishing military reports on the deployment of 
German troops in Afghanistan on copyright grounds.25

When adjudicating the case, the CJEU explicitly referred 
to ECtHR case law – Ashby Donald in particular – and 
emphasised that, in balancing the government’s copyright 
against the newspaper’s right to publish, the importance 
of the information to public debate had to be consid
ered.26 The CJEU ultimately found that, because the infor
mation in question was of great political and public 
significance, the newspaper should have been afforded 
greater latitude in publishing it.27 This freedom – framed 
in terms of freedom of expression – was eventually realised 
by an implementing national court through a broad inter
pretation of an exception to copyright protection permit
ting the unauthorised use of protected works for reporting 
current events.28

A similar approach was adopted in another notable 
CJEU case concerning the online news portal Spiegel 
Online, which published an article exposing the alleged dis
honesty of a prominent German politician.29 The article in
cluded hyperlinks to a manuscript authored by the 
politician, in which he held the copyright. In its reasoning, 
the CJEU, as in Funke Medien, cited the ECtHR’s Ashby 
Donald judgment and underscored the importance of 
considering the nature of the information being conveyed 
when balancing copyright against freedom of expression.30

In addition, in a number of cases, the CJEU, directly 
echoing the ECtHR’s proportionality principle, has con
sistently emphasised that IP rights are fundamental, but 
not absolute, and must be balanced against other rights, 
such as freedom of expression and privacy.31

Finally, the ECtHR’s doctrine on the prohibition of 
abuse of Convention rights, including freedom of expres
sion,32 has also been reflected in at least one prominent 
CJEU copyright case – Deckmyn.33 In that case, the 

Court of Justice ruled that the parody exception (as an ex
ercise of freedom of expression) could not be invoked to 
justify the unauthorised use of copyright-protected work 
if the parody is discriminatory or overtly racist in nature.34

This logic clearly reflects the prohibition of the abuse of 
rights clause in the ECHR (Art. 17), which does not permit 
the exercise of a human right (in Deckmyn’s case, the 
parodist’s freedom of expression) when such exercise un
dermines the very essence of that right.

Thus, while the ECtHR’s intellectual property jurispru
dence may not always draw the focused attention of IP 
lawyers, its role in shaping copyright law – especially 
through fundamental rights-based interpretations at the 
CJEU and subsequently at the national level – remains 
both meaningful and significant. Under Art. 52(3) of the 
EU Charter, the CJEU is even obliged to interpret any free
dom of expression issues brought before it consistently 
with Art. 10 ECHR – the fact that creates a formal conduit 
for ECtHR case law to shape CJEU reasoning in IP cases 
whenever freedom of expression is at stake.

This influence extends beyond copyright, as the 
ECtHR’s jurisprudence on freedom of expression has not
ably impacted other areas of intellectual property law, in
cluding trademark law.

A notable example of this influence is one of the most 
significant trademark law and freedom of expression judg
ments delivered by the CJEU, concerning the refusal by the 
European Union Intellectual Property Office (EUIPO) to 
register the word sign ‘Fack Ju Göhte’ as a trademark 
on grounds of morality.35 In its analysis, the CJEU relied 
entirely – albeit implicitly – on the ECtHR-developed ap
proach to the regulation of offensive speech, in particular, 
the principle that the offensiveness of speech must be as
sessed in the context in which it appears and in light of 
public perception.36

Applying this principle, the CJEU concluded that ‘Fack 
Ju Göhte’ should be allowed registration as a trademark 
based on two key considerations: first, the sign referred 
to the title of a successful comedy film in Germany, which 
had not generated controversy among the relevant 
German public; and second, the Goethe Institute – an in
stitution dedicated to promoting German language and 
culture – itself used the film for educational purposes.37

The contextual evaluation of an ostensibly offensive ex
pression thus proved determinative, closely mirroring 
the ECtHR’s Art. 10 methodology and leading to the con
clusion that trademark registration could not be refused 
on grounds of morality.38

Looking ahead, this influence appears to be deepening. 
In the currently pending IKEA case before the CJEU 
which, unlike Fack Ju Göhte, concerns the freedom of ex
pression of third-party users of another’s registered trade
mark, the ECtHR-developed proportionality factors are 

24 For an in-depth analysis of these two cases, see Christophe Geiger and 
Elena Izyumenko, ‘Copyright on the Human Rights’ Trial: Redefining the 
Boundaries of Exclusivity through Freedom of Expression’ (2014) 45 IIC 
316.
25 Funke Medien (n 5).
26 ibid para 74.
27 ibid para 75.
28 German Federal Court of Justice (BGH), judgment of 30 April 2020, I 
ZE 139/15 – Afghanistan Papers.
29 Spiegel Online (n 5).
30 ibid para 58.
31 See, eg, Promusicae (n 5) paras 62-68; SABAM v Netlog (n 5) para 41; 
Scarlet Extended (n 5) para 43; UPC Telekabel (n 5) para 61; Funke 
Medien (n 5) para 72; Spiegel Online (n 5) para 56; Pelham (n 5) paras 
33-34; Poland v Parliament and Council (n 5) para 92.
32 See, notably, ECtHR Registry, ‘Guide on Article 17 of the European 
Convention on Human Rights: Prohibition of Abuse of Rights’ 
(Council of Europe, updated on 28 February 2025) <https://ks.echr.coe. 
int/documents/d/echr-ks/guide_art_17_eng> accessed 7 July 2025.
33 Deckmyn (n 5).

34 ibid paras 29-31.
35 Constantin Film Produktion v EUIPO (n 5).
36 See, for further discussion, Elena Izyumenko, ‘A Freedom of 
Expression Right to Register “Immoral” Trademarks and Trademarks 
Contrary to Public Order’ (2021) 52 IIC 893.
37 Constantin Film Produktion v EUIPO (n 5) para 52.
38 ibid paras 57-58.
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likely to play a central role in shaping the interpretation of 
the EU trademark law concept of ‘due cause’.39 This de
velopment confirms that the ECtHR’s Art. 10 framework 
is progressively permeating trademark law, reinforcing 
freedom of expression as a horizontal and systemic limit 
on intellectual property rights across doctrinal 
boundaries.

2. Right to property and intellectual property: 
From counterbalance to catalyst of stronger IP 
rights
The influence of the ECtHR on European IP law is of 
course not limited to its interactions with freedom of ex
pression. The Court’s treatment of IP as an integral com
ponent of the broader human right to property has played 
an equally pivotal role in shaping the European IP 
landscape.

The European human rights framework consistently 
positions intellectual property within the broader context 
of the right to property. Article 17 of the Charter of 
Fundamental Rights of the European Union, which guar
antees the right to property, explicitly affirms that ‘intel
lectual property shall be protected’.40 While this 
provision is well recognised, it is important to highlight 
that it was the ECtHR (or rather, its former European 
Commission of Human Rights), that first confirmed in 
the 1990s that IP rights – specifically patents in that 
case – fall under the scope of the human right to property 
protected by the ECHR.41 This groundbreaking affirm
ation by the ECtHR has had a lasting influence, with the 
Court continuously reinforcing this position, particularly 
in its only Grand Chamber judgment on IP to date.42

Over time, the Strasbourg Court has expanded the human 
right to property to encompass not only patents but also 
copyrights, designs, trademarks, and even trademark ap
plications.43 This recognition has profoundly impacted 

both the wording of the EU Charter, adopted in 2000, 
and numerous rulings from the Court of Justice of the 
European Union, which have similarly framed IP rights 
as (human right to) property interests.44

It has also impacted the manner in which European 
courts balance IP holders’ rights to property with the com
peting interests of IP users deserving of human rights pro
tection. Because the ECtHR does not formally admit any 
hierarchy between human rights – albeit de facto such 
hierarchy might still exist45 – it considers that, when IP, 
as a human right, is balanced with the human rights of 
IP users, significant discretion is accorded to national au
thorities in achieving such balancing,46 with the IP protec
tion thereby being viewed as no less important than the 
protection of IP users’ freedom of expression or privacy.

This raised concerns that the human rights framework, 
which was initially intended to provide a counterbalance 
to overbroad IP protections, would instead serve to re
inforce those protections even further at the expense of 
competing human rights.47 Indeed, when a right is classi
fied as a human right, it often implies near-absolute pro
tection. While this understanding is misleading – since 
only a handful of human rights, such as the prohibition 
of torture, are truly absolute – there is still a tendency to 
perceive such rights as requiring the strongest possible 
protection, with the human rights framework clearly 
and almost intuitively carrying connotations of elevated 
protection. However, when this stronger protection is ap
plied to intellectual property, it fundamentally alters the 
nature of the conflict of IP with competing human rights, 
turning it into a clash between human rights claims rather 
than a more conventional dispute between a simple eco
nomic right (IP) and a competing human right.

Indeed, when human rights discourse was first intro
duced into the realm of IP law, the hope was that it would 
serve as a corrective – a tool to limit overly expansive IP 
protection in favour of users, rather than to further en
trench the already overzealous scope of such protection. 
Some commentators have even described this develop
ment as a move toward ‘a human right to ever-stronger 
[IP] protection’.48

Recent trends in the ECtHR’s IP-related jurisprudence 
seem to confirm these concerns. As noted earlier, several 

39 CJEU, Case C-298/23 (pending) Inter IKEA Systems. For further dis
cussion, see Elena Izyumenko, ‘Trademark Law and Political Expression: 
The Case of IKEA v. Vlaams Belang and Beyond’ (2025) <https://ssrn. 
com/abstract=5783265> or <http://dx.doi.org/10.2139/ssrn.5783265> 
accessed 20 December 2025.
40 Further on the intellectual property clause of the EU Charter, see 
Christophe Geiger, ‘Intellectual Property Shall be Protected!? Article 
17(2) of the Charter of Fundamental Rights of the European Union: A 
Mysterious Provision with an Unclear Scope’ (2009) 31(3) EIPR 113; 
Christophe Geiger, ‘Intellectual “Property” After the Treaty of Lisbon, 
Towards a Different Approach in the New European Legal Order?’ 
(2010) 32(6) EIPR 255; Jonathan Griffiths and Luke McDonagh, 
‘Fundamental Rights and European IP Law – The Case of Art 17(2) of 
the EU Charter’ in Christophe Geiger (ed), Constructing European 
Intellectual Property: Achievements and New Perspectives, EIPIN series, 
vol 1 (Edward Elgar 2013) 75; Peter Oliver and Christopher Stothers, 
‘Intellectual Property under the Charter: Are the Court’s Scales 
Properly Calibrated?’ (2017) 54(2) Common Market Law Review 517; 
Martin Husovec, ‘The Essence of Intellectual Property Rights Under 
Article 17(2) of the EU Charter’ (2019) 20 German Law Journal 840.
41 Smith Kline & French Lab. Ltd. v the Netherlands App No 12633/87 
(ECommHR, 4 October 1990).
42 Anheuser-Busch Inc. v Portugal [GC] App No 73049/01 (ECtHR, 11 
January 2007). For further analysis, see Klaus D Beiter, ‘The Right to 
Property and the Protection of Interests in Intellectual Property – A 
Human Rights Perspective on the European Court of Human Rights’ 
Decision in Anheuser-Busch Inc v Portugal’ (2008) 39 IIC 714.
43 For an overview of such cases, see Izyumenko and Geiger, Human 
Rights and Intellectual Property before the European Courts (n 5).

44 See, for an overview, Izyumenko and Geiger, Human Rights and 
Intellectual Property before the European Courts (n 5).
45 On the hierarchy of the ECHR rights, see Peggy Ducoulombier, 
‘Conflit et hiérarchie dans la jurisprudence de la Cour européenne des 
droits de l’Homme’ in Laurence Potvin-Solis (ed), La conciliation des 
droits et libertés dans les ordres juridiques européens (Bruylant 2012) 
319; Peggy Ducoulombier, ‘Interaction Between Human Rights: Are All 
Human Rights Equal?’ in Christophe Geiger (ed), Research Handbook 
on Human Rights and Intellectual Property (Edward Elgar 2015) 39. 
Also noteworthy is the recent Advocate General’s Opinion in the 
Pelham II case, which clearly establishes a hierarchy within human 
rights – placing the right to property lower than the higher-ranking rights 
to freedom of expression and freedom of the arts (CJEU, Case C-590/23 
Pelham II ECLI:EU:C:2025:452, Opinion of AG Emiliou, paras 113, 
127).
46 Ashby Donald and Others v France (n 21) paras 40-41.
47 See, notably, Peter K Yu, ‘Reconceptualizing Intellectual Property 
Interests in a Human Rights Framework’ (2007) 40 U.C. Davis Law 
Review 1039, at 1124.
48 Martin Husovec, ‘A Human Right to Ever-Stronger Protection?’ 
(2023) 54 IIC 1483.
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key cases – notably Ashby Donald and The Pirate Bay – 
have addressed the intersection of IP and the competing 
rights of IP users, particularly freedom of expression and 
information. However, these landmark rulings, both de
livered in 2013, remain the most significant developments 
in this area to date. Since then, there has been a notable ab
sence of substantial case law addressing the relationship 
between IP and users’ freedom of expression. Moreover, 
in both Ashby Donald and The Pirate Bay, the Court ul
timately rejected the applicants’ freedom of expression 
claims, finding that the IP-related restrictions did not vio
late their right to freedom of expression.

This stands in stark contrast to the Strasbourg Court’s 
more active case law developments concerning IP protec
tion under the human right to property, where significant 
progress has been observed in recent years.

Although the ECtHR acknowledged as early as 1990 
that intellectual property falls under the human right to 
property,49 this recognition did not automatically lead im
mediately to frequent victories for IP holders before the 
Court. For many years, violations of IP holders’ property 
rights remained relatively rare and typically involved dir
ect state interference.50 Nevertheless, since 2019, there 
has been a noticeable shift, with the ECtHR more regular
ly issuing judgments that find violations of IP holders’ hu
man right to property.51 This trend has deepened since 
2022, with the Court extending its focus to include rela
tionships between private parties – a context in which 
the ECtHR would historically be very reluctant to inter
vene, particularly when it concerns the right to property.52

The case that marked this shift, Safarov v. Azerbaijan in
volved the unauthorized online reproduction of the appli
cant’s book by a youth NGO.53 The national courts 
dismissed Safarov’s copyright infringement claim, citing 

private copy, library exception and the doctrine of digital 
exhaustion. However, the ECtHR found these justifica
tions insufficiently substantiated and concluded that 
Safarov’s right to property had been violated.

Just a few months later, in January 2023, the ECtHR is
sued another judgment affirming a violation of a copyright 
holder’s property rights in a private dispute.54 In that case, 
the violation stemmed from an ineffective investigation 
into the unauthorized online distribution of the appli
cant’s book, echoing the circumstances in Safarov.

As mentioned above, this level of engagement by the 
ECtHR in protecting IP holders’ economic interests through 
human rights law – even in cases involving private parties – 
stands in stark contrast to the absence of a comparable trend 
in defending the competing interests of IP users in 
Strasbourg, particularly their freedom of expression.

One possible explanation for the ECtHR’s increasing 
tendency to protect the interests of IP holders, while ne
glecting those of IP users (which, notably, are often 
grounded in higher-ranking human rights in the informal 
hierarchy, such as freedom of expression or privacy), 
could be that IP users – especially individuals or small or
ganisations – often lack the resources or legal support to 
pursue complex litigation before the ECtHR. Unlike IP 
holders, who are often well-funded corporations with le
gal teams specialised in strategic litigation involving IP, 
users face significant structural disadvantages.

However, this is unlikely to be the only explanation.
In addition to the reasons outlined in Section II above, a 

further explanation for the ECtHR’s marginalisation of 
the interests of IP users may lie in its near-automatic sub
sumption of any IP-related economic interest under the 
Convention’s human right to property – a position that, 
notably, lacks support in international human rights 
law. The latter not only refrains from recognising a fully- 
fledged human right to property as such, but has explicitly 
rejected the automatic elevation of all IP-related economic 
interests to the status of a human right.

Notably, the UN Committee on Economic, Social and 
Cultural Rights, in its seminal General Comment No. 17 
on Art. 15(1)(c) of the ICESCR from 2006, expressly sta
ted that equating IP with a human right is both false and 
misleading.55 The Comment drew several fundamental 
distinctions between human rights and IP rights, empha
sising, inter alia, that human rights are inherent to indivi
duals and derived from human dignity, whereas IP rights 
are instruments created by States to incentivise inventive
ness and creativity.56 It further underscored the inalien
able and timeless nature of human rights, in contrast to 
the temporary and revocable nature of IP rights.57

49 Smith Kline & French Lab. Ltd. v the Netherlands (n 41).
50 See, notably, Bălan v Moldova, App No 19247/03 (ECtHR, 29 
January 2008); SC Parmalat Spa and SC Parmalat Romania SA v 
Romania App No 37442/03 (ECtHR, 21 February 2008); SC Editura 
Orizonturi SRL v Romania App No 15872/03 (ECtHR, 13 May 2008); 
Abramiuc v Romania App No 37411/02 (ECtHR, 24 February 2009). 
For a detailed overview of the evolution of the ECtHR case law on IP 
and the human right to property, see Izyumenko and Geiger, Human 
Rights and Intellectual Property before the European Courts (n 5) ch 1.
51 Kamoy Radyo Televizyon Yayıncılık ve Organizasyon A.Ş. v Turkey 
App No 19965/06 (ECtHR, 16 April 2019); AsDAC v Republic of 
Moldova App No 47384/07 (ECtHR, 8 December 2020); Tokel v 
Turkey App No 23662/08 (ECtHR, 9 February 2021). Interestingly, in 
two of these post-2019 cases in which the ECtHR found a violation of 
the right to property in the context of IP, the applicants were legal entities 
rather than natural persons. In Kamoy Radyo, the applicant was a 
Turkish media company, and in AsDAC, the applicant was the 
Moldovan collective management organisation. Only in Tokel was the 
applicant a natural person – an individual inventor. For further analysis, 
see Elena Izyumenko, ‘Protection of Intellectual Property Rights per 
Protocol No. 1 of the Convention for the Protection of Human Rights 
and Fundamental Freedoms ‒ Tokel v Turkey’ [2023] GRUR 
International 317 (note).
52 This is unsurprising, given that human rights law traditionally applies 
to ʻvertical relationships’ – those between individuals and the state – ra
ther than to disputes between private parties. In fact, until the 2022 
Safarov judgment, the ECtHR consistently dismissed complaints about 
violations of IP rights in private disputes, reasoning that the state was 
not responsible for the actions of private individuals. For further discus
sion, see Izyumenko and Geiger, Human Rights and Intellectual 
Property before the European Courts (n 5) ch 1.
53 Safarov v Azerbaijan (n 11). For further analysis, see Elena 
Izyumenko, ‘Europe’s Human Rights Court Rules for the First Time on 

a Breach of a Copyright Holder’s Right to Property in a Private Dispute’ 
(2022) 17(11) JIPLP 986.
54 Korotyuk v Ukraine App No 74663/17 (ECtHR, 19 January 2023).
55 UN Committee on Economic, Social and Cultural Rights (CESCR), 
‘General Comment No. 17: The Right of Everyone to Benefit from the 
Protection of the Moral and Material Interests Resulting from any 
Scientific, Literary or Artistic Production of Which He or She is the 
Author (Art. 15, Para. 1 (c) of the Covenant)’ 12 January 2006, E/C.12/ 
GC/17.
56 ibid para 1.
57 ibid para 2.
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Crucially, the Committee also noted that only those ba
sic material interests necessary to enable creators to enjoy 
an adequate standard of living may rise to the level of hu
man rights protection, and that this applies solely to nat
ural persons – the original authors or inventors – and 
not to legal entities, which are frequently the principal 
beneficiaries of current IP systems.58 Indeed, today’s copy
right regimes often benefit creative industries to whom 
authors or performers license their rights, rather than 
those authors or performers themselves, particularly 
where the latter assign their rights for a lump sum with 
no entitlement to ongoing royalties.59 According to the in
terpretation advanced by the UN Committee, however, 
such creative industries – unlike the original authors and 
performers – may struggle to justify the classification of 
their copyright-based property interests as human rights. 
This interpretation is consistent with the General 
Comment’s express position that corporate intellectual 
property right holders cannot rely on Art. 15(1)(c), which 
is intended to safeguard the moral and material interests of 
individual creators, rather than those of legal entities.

This person-centred understanding of intellectual 
property as a human right stands in stark contrast to 
the European approach, where the notion of property is 
interpreted far more broadly. In the European context, 
any IP-related interest with financial value is effectively 
subsumed under the human right to property. Indeed, 
the only ECtHR Grand Chamber judgment to date con
cerning intellectual property involved a corporate appli
cant alleging that national authorities’ refusal of its 
trademark application violated its property rights60 – 
an entitlement the ECtHR has explicitly recognised as 
falling within the scope of the Convention’s property 
provision.

Overall, regardless of how controversial the ECtHR’s 
position and recent developments in case law regarding 
the protection of IP holders’ economic interests may be – 
even where those holders are corporate entities and the 
disputes are essentially private, without direct State in
volvement – this position (now reflected in the EU 
Charter and relevant CJEU jurisprudence) underscores 
the precedent-setting significance of the ECtHR’s intellec
tual property jurisprudence. The Court’s influence on the 
shaping of IP law is tangible, even if this influence may not 
always align with the interests of IP users and may contrib
ute to an increasingly imbalanced framework that favours 
IP holders – an issue that lies beyond the scope of this art
icle and warrants a separate, in-depth analysis.

IV. Conclusion
To conclude, while the ECtHR remains a relatively under- 
recognised actor in European IP law, its jurisprudence has 
profoundly impacted human rights-based adjudication in 
the field. Its methodological framework for balancing free
dom of expression against IP rights has been adopted by 
the CJEU, and its recognition of IP as a protected property 
right has helped shape European legal norms – whether for 
better or worse remains an open question. Moreover, with 
the ECtHR’s increasing involvement in private IP dis
putes, digital IP enforcement, and in light of the EU’s inev
itable accession to the ECHR,61 its role in European IP law 
is poised to expand. Therefore, rather than waiting for the 
ECtHR to become the next frontier of innovation, we may 
already be witnessing its completed transformation into a 
crucial – albeit underappreciated – player in the European 
IP landscape, fulfilling a prediction made nearly two dec
ades ago by a talented legal mind.

58 ibid.
59 For a more detailed discussion of this in the context of streaming re
muneration, see Martin Senftleben and Elena Izyumenko, ‘Author 
Remuneration in the Streaming Age – Exploitation Rights and Fair 
Remuneration Rules in the EU’ (2025) 20(12) JIPLP 807.
60 Anheuser-Busch Inc. v Portugal [GC] App No 73049/01 (ECtHR, 11 
January 2007).

61 An obligation for the EU to accede to the ECHR is enshrined in art 
6(2) of the TEU as amended by art 1(8) of the Treaty of Lisbon and art 
59(2) ECHR as amended by art 17 of Protocol No 14 to the ECHR. 
Although the CJEU rejected the initial draft agreement on EU accession 
to the ECHR (Opinion 2/13 of 18 December 2014, ECLI:EU: 
C:2014:2454), the accession, despite its delay, remained binding on the 
EU, and, following a set of negotiations between all Council of Europe 
member states and the European Union (the so-called ʻ46+1 Group’), a 
provisional agreement on the revised draft accession instruments was 
reached in March 2023, marking an important step forward in the acces
sion process. See Council of Europe, ‘18th Meeting of the CDDH Ad Hoc 
Negotiation Group (“46+1”) on the Accession of the European Union to 
the European Convention on Human Rights’, Meeting Report, 46 
+1(2023)R18, 17 March 2023. For a doctrinal analysis of the ongoing ac
cession process, see Paul Gragl, The Accession of the European Union to 
the European Convention on Human Rights (Hart Publishing 2013), and, 
more recently, Daniel Sarmiento, ‘Perspectives on the Accession of the 
European Union to the European Convention on Human Rights’, 
Proceedings of the ECtHR Seminar ‘The Articulation between the 
European Convention of Human Rights and the European Law: Past, 
Present and Future’ (Strasbourg, 14 June 2024), and Felix Ronkes 
Agerbeek, ‘EU Accession to the European Convention on Human 
Rights: A New Hope’ (2024) 9(2) European Papers 695.
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