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1 1 
Generall  introduction to the study 

1.. Introductio n to the study and problems addressed 

1.11.1 Introduction 
Inn the community of States, as in any community, order is a primary value. 
Publicc international law constitutes a fundamental means for structuring and 
regulatingg the relations between States in the international order.1 Some 
decadess ago already, it was observed that the structure of international law 
wass changing, from the law of co-existence towards the law of co-
operation.22 One of the first areas where the necessity of co-operative 
behaviourr between States has been recognised is in the maintenance of 
internationall  peace and security. As a guiding principle, it can be upheld that 
mostt of the time most of the States benefit most from a situation of 
internationall  peace and security. At the same time, it should be 
acknowledgedd that in exceptional circumstances the international 
communityy as a whole will benefit more from (limited) warfare than from a 
peacefull  situation in which a State is allowed to pose a serious threat to 
internationall  peace and security; the collective security system of the United 
Nationss (UN) is based on this concept. 
Historyy shows that the build-up by States of massive arsenals of weapons 
culminatingg in a quantitative as well as a qualitative arms race is one of the 
reasonss that war and other forms of armed conflicts have occurred. The idea 
thatt arms should be controlled in order to avert war dates back a long time. 
Sincee the nineteenth century, an extensive number of arms control 
agreementss has been concluded and recent events have attracted renewed 
attentionn to international arms control. Examples include the imposition of 
ann arms control regime on Iraq by the UNSC (since 1991), the inclusion of 
armss control paragraphs in the Dayton Peace Agreement for the Former 
Yugoslaviaa (1995) and the discussions on the compatibility of the 1972 
ABMM Treaty with the revived US concept of national missile defence (since 
aboutt 1999). The nuclear test explosions conducted by India and Pakistan in 
Mayy 1998 and the launch of a three-stage missile on 31 August 1998 by the 

11 The notions 'international law' and 'public international law' are used as synonyms 
throughoutt this study. 
22 See generally Friedmann (1964). 
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DPRKK (North Korea) have caused the issues of nuclear arms control and 
ballisticc missile threats to appear at the top of the agendas of States and 
variouss international organisations. 
Todayy the subordination to international law of States' behaviour with 
regardd to national armaments remains problematic in many respects, 
notwithstandingg the clear developments that have taken place regarding the 
mannerr in which States choose to organise themselves when dealing with 
problemss of arms control. In the post Cold War situation, the political order 
appearss to be changing further, towards interdependence.3 This development 
hass not fundamentally changed the basic attitudes of 'Western', 'Eastern' 
andd 'Non-Aligned' groups of States towards arms control law, and 
negotiationss on arms control issues still take many years without their 
successs being guaranteed, even after the conclusion of a treaty - as the 
difficultiess surrounding the entry into force of the CTBT illustrate.4 

Regulatingg the behaviour of States with regard to their national armaments 
hass in many respects proven to be difficult and complex. For this, one 
paramountt explanation comes to the fore: the national security interests (and 
subsidiaryy interests, such as economic ones) of different States in the field 
off  arms control are too divergent to allow for the emergence of large-scale 
(lett alone global) consensus on many fundamental issues. This begs the 
questionn how international law has dealt with the inherent tension between 
thee well-perceived necessity of co-operation between States in order to 
establishh a situation of international peace and security on the one hand, and 
thee equally well-perceived necessity of each and every State to pursue its 
nationall  security interests on the other hand. Whereas the first necessity 
impliess the need for international regulation and a progressive reduction of 
armaments,, the second necessity emphasises national self-defence, 
justifyingg the maintenance of at least an adequate level of armaments. 

1.21.2 Main questions and purposes of the study 
Againstt this background, the present study endeavours to contribute to the 
understandingg of the role of international law in the international arms 
controll  process. In the first part of this study, the 'law of arms control' is 
identifiedd as a special field of international law according to its legal 
characteristics.. Furthermore, in this part the relationship between arms 
control,, international law and the quest for the maintenance of international 
peacee and security is discussed. The second part of this study is devoted to 
onee of the most important features of the law of arms control, viz. the 

33 See Jacquet (1992). 
44 The CTBT was opened for signature on 24 September 1996, but the number of 44 specified 
Statess (Art. XIV) required to effectuate entry into force of the treaty has as yet (2000) not 
beenn reached. After the refusal by the American Senate to ratify the treaty (on 13 October 
1999),, it may very well take years before entry into force of the CTBT comes within reach. 
Seee infra, chapter [6]. 
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appearancee of (more or less elaborate) supervisory mechanisms. The 
convictionn has grown, both in theory and in practice, that only if States' 
behaviourr in respect of arms control law can be carefully supervised, States 
aree willin g and able to submit their behaviour to international law and to 
respectt any reasonable outcome of the supervisory procedures. The search 
forr insights and trends with regard to the supervision of compliance with 
armss control law is undertaken by analysing the most important legal 
documentss along the lines of a general theory of supervision. This theory is 
appliedd to a broad selection of multilateral arms control treaties currently in 
force.. Special emphasis is on those treaties that create the most elaborate co-
operativee structures, viz. the safeguards system of the IAEA in connection 
withh the NPT, the CWC and the CTBT. These treaty regimes have 
establishedd specialised international organisations as supervising bodies. In 
thee analysis of the supervisory mechanisms, the division of powers between 
thee States Parties to the treaty and the supervisory body has to be taken into 
account.. The third and final part of the study addresses the question of 
enforcementt of arms control law by focusing on the powers regarding the 
enforcementt of compliance that, in respect of the supervising bodies, derive 
fromfrom the treaty regime, and that, in respect of the States Parties, derive from 
generall  international law. 
Ass already appears from the above, this study addresses three main 
questions.. In Part I (chapters [2] and [3]), the question that wil l be addressed 
is:: what is the place of the law of arms control in the system of international 
laww and politics and by what special legal characteristics can this field of 
laww be identified? Then, in Parts II and HA, on international supervision of 
thee law of arms control, theory and selected treaties - see chapters [4] to [6] 
-- a theory on supervision, as applied to the law of arms control, wil l be 
enunciatedd and supervisory mechanisms in selected arms control treaties 
wil ll  be described and analysed in order to answer the question which 
generall  features of supervision in arms control law may be discerned. In Part 
III ,, entitled 'enforcement of the law of arms control' (chapter [7]), the 
enforcementt of arms control law is discussed, by addressing the question 
howw the legal interrelationship between the powers of law enforcement that 
aree exercised by supervising bodies and those of the individual States 
Partiess can be characterised. 
Too summarise, the purpose of this study is to provide a deeper 
understandingg of the role of international law in the arms control process, 
primarilyy by presenting an analysis of the process of international 
supervisionn and enforcement of arms control treaty law. This study more 
specificallyy aims to provide insights into the legal characteristics of the body 
off  law that constitutes the law of arms control, to offer an analysis of 
supervisorysupervisory mechanisms in arms control treaties as well as an inventory of 
theirr common general features, and to discuss the basic problem of 
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enforcementt of arms control law in cases of alleged or established non-
compliance. . 

2.. Overview of contents 

Ann introductory chapter offers an ideal opportunity for giving a historical 
sketch,, and so the final paragraph of this chapter addresses the historical 
developmentss in arms control prior to the establishment of the UN. In 
chapterr 2, the law of arms control wil l be defined as a field of law and 
systematicallyy placed within the larger framework of the politics and the law 
off  international peace and security. It will be argued that its place in this 
frameworkk accounts for most of the special legal characteristics of arms 
controll  law. In chapter 3, special legal characteristics of the law of arms 
controll  wil l be identified, as they are found in the sources of arms control 
law,, in the scope of its substantive law as compared to the scope of the 
institutionall  law, and in the absence of practice in the application of some of 
thee special supervisory procedures. 
Inn order to be able to answer the question what general features are common 
too supervisory mechanisms in arms control treaties, it is necessary to make a 
comparativee analysis of the supervisory mechanisms of those treaties. To 
thatt end, in chapter 4, a theory is presented for the analysis of supervisory 
mechanismss in arms control treaties. In chapter 5, this theory is applied to 
multilaterall  arms control treaties in order to provide an in-depth analysis of 
thee common characteristics of their supervisory mechanisms. In chapter 6 
thee theory is likewise applied to the three global arms control treaties NPT, 
CWCC and CTBT. Emphasis wil l be on the general features of the 
supervisoryy mechanisms of these treaties, thereby taking account of 
additionall  points of interest (such as historical notes, dual-use issues and 
confidentialityy regimes). 
Finally,, chapter 7 deals with the division of powers of law enforcement 
betweenn individual States Parties on the one hand, and supervisory bodies 
onn the other hand, by raising the question as to what extent States Parties to 
armss control treaties have retained the right to make use of enforcement 
measuress that are commonly available to them pursuant to general 
internationall  law, when there is at the same time a treaty-based supervisory 
mechanismm available on the basis of which the supervisory bodies can 
exercisee certain powers of enforcement. 
Thiss study offers an in-depth overview of the law of arms control as it 
standss in the post Cold War situation and provides a comprehensive theory 
andd model for the analysis of supervisory mechanisms in arms control 
treaties.. It is endeavoured to take account of the long-term development of 
thee law of arms control, against the background of the many political 
processess that influence this field of law. Since this study is not only meant 
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too be of interest to international lawyers but also to political scientists and 
policy-makers,, certain concepts of international law, full understanding of 
whichh cannot be taken for granted where non-lawyers are concerned (such 
ass the concept of how customary international law is created), wil l be 
explainedd before being applied. 

3.. Methodology of the research 

Inn accordance with the positivist legal tradition, it is upheld in this study that 
aa scientific inquiry into any field of law should have as its object what 'is' 
andd not what 'ought' to be. Therefore the inquiry in this study, which 
involvess questions such as 'what are the legal characteristics of arms control 
law?',, 'what are the general features of supervision in arms control law?', 
andd 'what mechanisms are available with regard to enforcement of 
compliancee with arms control law?' has as its object lex lata. 
Itt is probably the primary task of an international lawyer to answer the 
questionn 'what is the law?', rather than 'what should the law be?'. The first 
questionn is a legal question, the other, interesting and important as it may be, 
iss not.5 A positivist approach to law is an ideal tool for stocktaking: where 
doess "existing" law stand on the matter?6 One consequence of making this 
choicee of approaching the law of arms control as it is and how it has 
developedd so far rather than concentrating on how the law should be and in 
whatt direction it (eventually) should develop, is that a clear so-called 
'Western',, 'Eastern', or 'Non-Aligned' stance in matters of arms control can 
bee avoided as much as possible. Still, the law that ' is' is not completely 
severedd from the law that is about to 'be': lex lata may help shape future 
law.. The fact that international law with regard to arms control is the result 
off  international political processes is constantly apparent and has to be taken 
intoo account when that law is being discussed. The importance of the 
politicall  relations between States for the negotiation of arms control 
arrangementss and their interpretation and application is even further 
enhancedd by the fact that arms control law is dominated by considerations of 
security,, which as a concept is - to say the least - more of a political than of 
aa legal nature. 
Keepingg the above in mind, the present study relies heavily on the analysis 
off  'primary' sources, i.e. treaties and other official documents, such as 
decisionss and resolutions of international organisations, (final) acts of inter-
governmentall  and other conferences and, occasionally, travaux 
preparatories.preparatories. The theory used to analyse supervisory mechanisms in arms 
controll  law has been developed starting from earlier treaty analysis (namely, 

55 See Weiler & Paulus (1997), p. 550. 
66 See Simma & Paulus (1999), p. 308. 
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off  the CTBT7) that is subsequently applied to and put to the test with regard 
too other multilateral arms control treaties in force. Of course this method of 
researchh does not exclude the possibility of making critical comments on the 
'statee of the law' in the field of arms control with a view to bringing it closer 
too what it 'ought' to be, but in this field especially it is important not to 
pretendd that wishful thinking legeferenda is part of lex lata. 
Obviouslyy there is a strong interaction between the theory presented in 
chapterss 2, 3, 4 and 7 and the treaties to which it is applied in chapters 5 and 
6,, albeit that this connection is not a normative one - that is to say that the 
theoreticall  framework for analysis presented in this study is an aid to 
providee a deeper understanding of the structure of supervisory mechanisms 
inn arms control treaties; it is not to be considered as a set of criteria that 
supervisionn in arms control law should meet. Regarding both the theoretical 
partss and the treaty analysis, naturally also 'secondary' sources, such as 
monographs,, articles, conference papers, etc. have been made use of. 
Finally,, it should be stressed that the practice of arms control law in the 
sensee of the day to day functioning of arms control treaty regimes is not the 
subjectt of this study. Whereas the discussion of the implementation and 
practicall  functioning of particular arms control treaties would detract from 
thee coherent handling of the main questions and purposes of this study, most 
(known)) practice of arms control law does not warrant separate discussion 
inn the first place - apart from a few notorious cases of established non-
compliance,, which are discussed in chapters [3] and [6]. 

4.. Historical developments in arms control prior  to the establishment of 
thee UN 

4.14.1 Introduction 
Forr a proper understanding of today's arms control law, knowledge of the 
ideass of yesterday's drafters of the law is indispensable. Since law has 
evolvedd in and is a reflection of social and political reality, the thinking 
aboutt arms control is largely determined by historical conceptual 
developments.88 Mankind has such a long and continuous tradition of 
bloodshedd that any history of warfare will serve to provide a good outline of 
humann history as a whole.9 Closely connected to the emergence and 

77 This analysis appears in Den Dekker (1997). 
88 The inventory of arms control agreements that appears in this section is based, first and 
foremost,, on Dupuy & Hammerman (1973). The definition used by Dupuy and Hammerman 
too identify 'arms control and disarmament agreements' is the following: 'disarmament' means 
thatt actual reduction in armaments is referred to and 'arms control' is used for all other kinds 
off  restrictions or limitations on weapons employment (p. V). 
99 It is illustrative that the first documented treaty ever, dating back to 3100 BC, was a peace 
treaty.. It was concluded to end a war between two Mesopotamian city-States, the common 
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developmentt of arms control is the issue of the legality of war and the 
peacefull  settlement of disputes, as well as the relationship between security 
andd arms control for the maintenance of international peace and the 
preventionn of war. Although many arms control treaties have been 
concludedd especially after WW II, earlier periods have also witnessed quije 
ambitiouss endeavours towards controlling armaments through the law. 
Hence,, there is no compelling reason why the starting-point for an inquiry 
intoo arms control law should be situated after the year 1945. Although many 
off  the pre-WW II arms control treaties, especially those of the inter-war 
period,, never made it beyond the drafting stage, they clearly indicate that the 
originss of the legal thinking about the interrelationship between peace, war, 
securityy and arms control started long before the creation of the UN. 

4.24.2 Arms control agreements before WW I 
Alreadyy in ancient times efforts were made to negotiate arms control. In 
thee Middle Ages, it was the Church that attempted to control arms by way of 
thee so called 'peace of God' or 'truce of God'. The peaces and truces of God 
merelyy restricted fighting by forbidding attacks on churches and on clergy 
andd others who are not bearing arms11 and by forbidding fighting on certain 
dayss of the week and at specified times of the church year.12 The 
punishmentt for violation of the peaces and truces was anathema or 
excommunication,, and reparations were to be made through satisfaction 
(e.g.. undertaking a pilgrimage to Jerusalem). Both kinds of documents 
(peacess and truces) were decreed for the whole church at the Second Lateran 
Councill  (1139), which even addressed the prohibition of the use of 
particularr weapons against Christians.13 In those days, also temporal rulers 
usedd to decree so-called 'peaces of the Land' in order to prevent private 

Godss of which were the guarantors of the treaty: they would punish its violation. See 
Nussbaum(1961),p.. 1. 
100 E.g., in 546 BC a peace conference took place in Honan Province, China. This peace 
conferencee ended the seventy-two years of almost incessant war and pledged to bring about 
disarmamentt in the Yangtse Valley. The text of the document speaks of a 'cessation of 
armaments'' without further specification. See Dupuy & Hammerman (1973), p. 3. 
111 A peace of God proclaimed in the Synod of Charroux in the year 989 specifies 'aims' as 
shield,, sword, coat of mail, or helmet. Also 'defensive' armoury is thus taken into account. 
122 E.g.. truce of God, made for the Archbishopric of Aries, 1035-1041, which prescribes to 
keepp true and lasting peace from vespers on Wednesday to sunrise on Monday, so that during 
thosee four days and five nights, all persons may have peace, and, trusting in this peace, may 
goo about their business without fear of their enemies. See also truce for the Bishopric of 
Terouanne,, 1063, which forbids, inter alia, assault on persons and attack on castles. 
133 Although in secondary works the use of the crossbow is usually mentioned as the best 
knownn example, the qualitative arms control effort in Lateran Council Decree 29 applies more 
generallyy to all kinds of bow-and-arrow weapons. There is general agreement that the ban was 
nott applicable to the use against non-Christians, and there is no doubt that any ban that 
existedd was widely ignored. See Dupuy & Hammerman (1973), p. 11. 
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warss within the domain of the ruler.14 As punishment for violating peaces of 
thee Land the perpetrator could stand to loose his eyes or his hand or even be 
subjectedd to capital punishment. 
Inn the 15th and 16th centuries, the centralised nation-State was in the course 
off  replacing feudalism. The development of modern weaponry (especially 
firearms),, which became increasingly deadly in the 17th and 18th centuries, 
madee wars more devastating than ever before. From the 17th century 
onwards,, efforts were made to neutralise territory (occasionally in 
combinationn with demilitarisation for purposes of neutralisation) and to raze 
fortifications.155 Some treaties that settled wars contained other measures in 

144 E.g., peace of the Land established by Henry IV, 1103 and peace of the Land for Elsass 
1085-1103. . 
155 E.g., Treaty of Munster of October 24, 1688 between France and the Holy Roman Empire, 
partt of the Peace of Westphalia that ended the Thirty Years' War, which specifies exactly 
whatt fortifications (on the Rhine) have to be destroyed completely (Art. LXXXIII) . See also 
thee Treaty of Utrecht of April 12, 1713, which provided inter alia for the razing of the 
fortificationss of the City of Dunkirk (Art. IX) and the so called 'Third Barrier Treaty' of 
Novemberr 15, 1715, between the Emperor and Spain and Great Britain, and the Netherlands, 
aa minor part of which provided for the complete destruction of the Liège fortifications and the 
castlee of Huy (Art. XXVII) . On neutralisation see e.g., 'Act signed by the Plenipotentiaries of 
Austria,, France, Great Britain, Prussia, and Russia Conveying Recognition and Guarantee of 
thee Perpetual Neutrality of Switzerland and of the Inviolability of its Territory', November 
20,, 1815. Also Belgium (Treaty between Great Britain, Austria, France, Prussia and Russia, 
onn the One Part, and the Netherlands, on the Other, April 19, 1839) and Luxembourg (Treaty 
off  London between Great Britain, Austria, Belgium, France, Italy, The Netherlands, Prussia, 
andd Russia, Relative to the Grand Duchy of Luxembourg, May 11, 1867) were made neutral. 
Inn the case of Luxembourg, demilitarisation for the purpose of neutralisation was part of the 
Treaty;; pursuant to Art. V of the Treaty, the King of the Netherlands, Grand Duke of 
Luxembourg,, engaged to demolish the Fortress of the City of Luxembourg directly after the 
Kingg of Prussia had withdrawn his troops from said Fortress (pursuant to Art. IV of the 
Treaty).. Under the Treaty of Paris, March 30, 1856, which marked the end of the Crimean 
War,, the Black Sea was neutralised. In an Annex to this Treaty, which was to be considered 
ann integral part of it (see Art. XIV of the Treaty of Paris), Russia and Turkey limited their 
navall  forces in the Black Sea to six 'heavy' steamships and four light steamships or sailing 
vesselss each, without however (unlike the Rush-Bagot Agreement of 1817) addressing the 
armamentss of these warships. It is noteworthy that the Treaty of Paris established two 
Commissionss (see Arts. XVI and XVII of the Treaty) mainly for the purpose of securing free 
navigationn on the Danube (these Commissions had no role or tasks whatsoever in arms 
control).. As late as 1920, the neutralisation and demilitarisation of Spitzbergen took place. 
Seee Art. IX of the Treaty between Great Britain, Denmark, France, Italy, Japan, the 
Netherlands,, Norway, Sweden, and the United States of America, relative to the Archipelago 
off  Spitzbergen, February 9, 1920. A comparable Convention, relating to the non-fortification 
andd neutralisation of the Aaland Islands (which had been demilitarised already - at the time 
whenn the islands belonged to Russia - by the 1856 Treaty of Paris between France, Britain 
andd Russia), entered into force on April 6, 1922. It prescribes the absence of military, naval or 
militaryy aircraft establishments or bases of operations in the zone (Art. 2). Finland is allowed 
inn exceptional circumstances to keep internal order in peacetime by armed force (Art. 4) and 
inn times of war special rules apply which, inter alia, allow Finland to lay mines (Arts. 6 and 
7).. See Dupuy & Hammerman (1973), p. 16, 36-47 and 104-107 and see Goldblat (1994) p 
272-275. . 
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thee sphere of arms control, such as the prohibition of fortification and the 
numericall  limitation of a standing army or of a category of weapons.16 

Ass new and even deadlier weapons appeared in the 19th century and the 
beginningg of the 20th century, there were also efforts to outlaw specific 
meanss of war that seemed especially inhumane.17 These efforts, of which the 
mostt important results came from the well-known Hague Peace Conferences 
off  1899 and 1907, focused on those weapons that seemed to cause 
unnecessaryy suffering or seemed to be indiscriminate in their effects, such as 
expandingg bullets, chemical agents, and air bombardment.18 At the Second 

166 See the Treaty of Kutchuk-Kaïnardji, a Peace Treaty between Russia and the Ottoman 
Empire,, July 21, 1774, that prohibited the Ottoman Empire (Turkey) from fortifying, 
garrisoning,, or sending any military personnel into the Crimea (Art. III) . See further 'Treaty 
concludedd at Paris between France and Prussia for the Regulation of War Contributions, the 
Occupationn of Three Fortified Places, and the Recognition of the Kings of Spain and of 
Naples',, September 8, 1808. Pursuant to secret, so-called 'Separate Articles' to this Treaty, 
thee King of Prussia assumed the obligation of not maintaining for ten years more than 42,000 
troopss as specified in Separate Article 1. See also the Rush-Bagot Agreement, April 28-29, 
1817,, which reduced, limited and equalised the naval forces present on the Great Lakes of 
Greatt Britain on the one hand and the United States on the other in order to stop the naval 
armss race that was going on there. Pursuant to the Notes, exchanged between Charles Bagot 
off  Great Britain and Richard Rush of the United States, the naval force to be maintained upon 
thee American lakes was to be confined to one vessel not exceeding one hundred tons burden 
andd armed with one eighteen pound cannon on lake Ontario, to two vessels not exceeding like 
burdenn each and armed with like force on the Upper lakes and on the waters of lake 
Champlainn to one vessel not exceeding like burden and armed with like force. All other armed 
vesselss on these lakes were to be dismantled, and no other vessels of war were there to be 
builtt or armed. See Dupuy & Hammerman (1973), p. 26-28, 36-37 and 39-41. 
177 As Martin (1952) observes (p. 29 and 54), this was the era in which governments were 
concernedd with the humanisation of war rather than its prevention. One example is the St. 
Petersburgg Declaration on Exploding Bullets, December 11,1868, which can be considered 
ann early effort on qualitative arms control or simply part of the long effort to reduce 
unnecessaryy brutality and suffering in warfare. An exception to this general emphasis on 
humanitariann considerations was the Argentine-Chilean Convention on Limitation of Naval 
Armamentss of May 28, 1902, which was to establish a just balance between the fleets of said 
States.. The two Governments bind themselves not to increase their naval armaments during a 
periodd of five years, without previous notice; the one intending to increase them shall give the 
otherr eighteen months' notice (Art. II). This Convention was clearly meant to secure a 
'balancee of power' and stop (for at least five years) a naval arms race (the Governments desist 
fromm acquiring the vessels of war then being built for them in Italy and England, and from 
henceforthh making new acquisitions (Art. I)). See Dupuy & Hammerman (1973), p. 47-48 and 
58-59. . 
188 The First Hague Conference, which convened on May 18, 1899 was called (by Russian 
Czarr Nicholas II) to consider, first, arms limitation, and, second, peaceful settlement of 
internationall  disputes. It reached no agreement in either field. The only results were 
Declarationss on expanding bullets and asphyxiating gases. See Declaration (IV,3) Concerning 
Expandingg Bullets Signed at The Hague, July 29, 1899. The Contracting Powers, Signatories 
too this Declaration agree to abstain from the use of bullets which expand or flatten easily in 
thee human body, such as bullets with a hard envelope which does not entirely cover the core 
orr is pierced with incisions. The Declaration, like the St. Petersburg Declaration it 
supplements,, is only binding for the Contracting Powers in the case of a war between two or 
moree of them. The Contracting Powers, Signatories to Declaration (IV,2) concerning 

9 9 



Haguee Conference the only accomplishments in the field of arms control 
weree a Declaration prohibiting discharge of projectiles from balloons and a 
Conventionn relative to the laying of automatic submarine contact mines.19 

Perhapss the most important accomplishment of the Hague Conferences was 
thee recognition of the general rule that the right of belligerents to adopt 
meanss of injuring the enemy is not unlimited (Art. 22 of the Hague 
Conferencess on the Laws of Land Warfare). In the period between the Peace 
Conferencess and the conclusion of the Covenant of the League of Nations, 
thee idea of arms control 'rested quietly in the depository of lost causes'.20 

Asphyxiatingg Gases signed at The Hague, July 29, 1899, agree to abstain from the use of 
projectiless the sole object of which is the diffusion of asphyxiating or deleterious gases. Also 
thiss declaration is only binding on the Contracting Powers in case of a war between two or 
moree of them. The voeux, or recommendations, in the Final Act of the First Hague 
Conferencee that are important to the purpose of arms control and disarmament, are the 
following:: (3) The Conference expresses the wish that the questions with regard to rifles and 
navall  guns, as considered by it, maybe studied by the Governments with the object of coming 
too an agreement respecting the employment of new types and calibres; (4) The Conference 
expressess the wish that the proposal, which contemplates the declaration of the inviolability 
off  private property in naval warfare, may be referred to a subsequent Conference for 
consideration;; (6) The Conference expresses the wish that the proposal to settle the question 
off  the bombardment of ports, towns, and villages by a naval force may be referred to a 
subsequentt Conference for consideration. Furthermore, the Convention (II) on Laws of Land 
Warfaree of the First Hague Conference, July 29, 1899, prohibited, inter alia, the employment 
off  poison or poisoned arms (Art. 23(a)) and the employment of arms, projectiles, or material 
off  a nature to cause superfluous injury (Art. 23(e)). It furthermore prohibited the attack or 
bombardmentt of towns, villages, habitations or buildings which are not defended (Art. 25). 
199 Another Convention on Laws of Land Warfare also resulted from the Second Hague 
Conference.. However, the provisions of this Conference (IV) of October 18, 1907, are almost 
similarr to the ones of the First Hague Conference. The Contracting Powers to the Declaration 
Prohibitingg the Discharge of Projectiles and Explosives from Balloons, October 18, 1907 
agreedd to prohibit the discharge of projectiles and explosives from balloons or by any other 
neww methods of a similar nature. The Convention Relative to the Laying of Automatic 
Submarinee Contact Mines, October 18, 1907 is quite interesting. In its preamble, the 
Contractingg Powers express the view that although the existing position of affairs makes it 
impossiblee to forbid the employment of automatic submarine contact mines, it is nevertheless 
desirablee to restrict and regulate their employment in order to mitigate the severity of war and 
too ensure, as far as possible, to peaceful navigation the security to which it is entitled, despite 
thee existence of war[;]. The provisions of the Convention do not apply except between 
contractingg powers, and then only if all the belligerents are parties to the convention (Art. 7). 
Bothh the Declaration and the Convention (Art. 11) were meant to be binding for seven years, 
untill  the close of the Third Hague Conference, which was to be called in seven years but 
whichh was never held due to the outbreak of the WW I. See Dupuy & Hammerman (1973) p 
59-70. . 
00 See Martin (1952), p. 31. One noticeable exception in this period was the Lodge-Hitchkock 

Jointt Resolution of the US Congress, which called for the appointment of a commission to 
considerr the expediency of utilising existing international agencies for the purpose of limiting 
thee armaments of the nations of the world by international agreement, and of constituting the 
combinedd navies of the world as an international force for the preservation of universal peace. 
Seee 'Joint Resolution to Authorise the Appointment of a Commission in relation to Universal 
Peace',, June 25, 1910. See also Dupuy & Hammerman (1973), p. 71. 
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4.34.3 The impact of WW I on arms control 
Thee impact of WW I with its extraordinary number of casualties (over 
8,500,0000 men of all nations involved had been killed by the end of the war) 
andd the horror and massive destruction resulting from the employment of all 
kindss of new weapons, among which the aeroplane and the tank, the rapid-
firingg machine gun, high-explosive artillery shells and poison gas, gave a 
neww and strong impetus to arms control efforts. 
Duringg the whole inter-war period, there was a prevailing pre-occupation 
withh the problem of how to maintain peace and prevent war by coherent 
meanss comprising both adequate security guarantees as well as arms 
limitation-- and disarmament measures. In the famous 'Fourteen Points' of 
USS President Wilson, who had called for disarmament as part of the post-
warr settlement even before the USA entered WW I, the relationship between 
securityy and arms control was touched upon as part of the programme for 
world'ss peace in the following manner: 'IV. Adequate guarantees given and 
takenn that national armaments wil l be reduced to the lowest point consistent 
withh domestic safety'.21 The last of the Fourteen Points called for a general 
associationn of nations, formed under specific covenants for the purpose of 
affordingg mutual guarantees of political independence and territorial 
integrity.. The Covenant of the League of Nations was the embodiment of 
thiss general association and its disarmament article bore the traces of the 
influencee of the Fourteen Points' programme.22 

Butt before any serious discussion of arms control would become feasible, 
thee path first had to be cleared by outlawing war as a means of pursuing 
nationall  policy and as a way of settling disputes. 

4.44 The legality of war and the emergence of substantive arms control law 
Withh the Peace of Westphalia (1648), the European States intended to create 
aa system which would be stable and permanent. It was on this basis that 
positivistt thought on the law of nations developed. The fundamental 
distinctionn between the 'necessary law of nature' and 'the voluntary law of 
nations'' was adopted. It was only with respect to the former that the 

211 Address of President Woodrow Wilson to a Joint Session of the Congress, January 18, 
1918.. The Fourteen Points deal mainly with measures towards openness and peace (Points I-
V)) and settlements with regard to different States (Russia, Belgium, France, Italy, Austria-
Hungary,, Rumania, Serbia, Montenegro, Turkey, Poland; Points VI-XIII) . See Dupuy & 
Hammermann (1973), p. 79-80. 
222 See Art. 8(1) of the Covenant of the League: 'The Members of the League recognise that 
thee maintenance of peace requires the reduction of national armaments to the lowest point 
consistentt with national safety and the enforcement by common action of international 
obligations'.. Only after much debate had the original phrase 'domestic safety' (such as in 
Wilson'ss Point IV) been replaced by the wordings of the Article. It was reasonable that 
enoughh national armed strength be maintained to permit joint action against aggressors. See 
Dupuyy & Hammerman (1973), p. 81. 
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questionn of the justice of a war could be raised. The voluntary law of nations 
didd not inquire into the intrinsic justice of wars since no nation could 
assumee the functions of a judge.23 Since the distinction between just and 
unjustt wars was rejected, war became the supreme right of sovereign States 
andd the very hallmark of their sovereignty. The 18th and the 19th century 
weree dominated by an unrestricted right of war and the recognition of 
conquests,, qualified by the political system of Europe at the time. The 
majorityy of writers during the 19th and the beginning of the 20th century 
consideredd war as an act entirely within the uncontrolled sovereignty of the 
individuall  State.24 The discretion of States in this matter was portrayed as 
unfettered:: States could 'resort to war for a good reason, a bad reason or no 
reasonn at all'.25 

Inn the latter part of the 19th century, war was regarded as a means of 
obtainingg redress for wrongs in the absence of a system of international 
justicee and sanctions. Yet there were also new trends in favour of peaceful 
settlementt of disputes.26 War gradually came to be considered as a means of 
lastt resort after recourse to available means of peaceful settlement had 
failed.. This view of war as a last resort was strengthened by the increasing 
favourr shown to peaceful means of settling disputes in the period preceding 
WWW I, culminating in the two Hague Peace Conferences. Although the 
Haguee Conferences did not result in the setting up of an adequate and 
comprehensivee international system for the peaceful settlement of 
internationall  disputes, they did mark the beginning of the attempts to limit 
thee right of war and they were the first steps taken designed to somewhat 
restrictt the freedom of war in general international law through multilateral 
treaties.. Still, States regarded the liberty to go to war as the general rule, 
albeitt that they were free to assume an obligation not to resort to war in their 
particularr relations with other States. 
Thee first significant step taken to curtail the freedom of war in general 
internationall  law was the creation of the League of Nations. The Covenant 
off  the League contained no clear and general prohibition of war, and war 

233 As Dinstein observes, the postulate that the two belligerents in war may simultaneously rely 
onn the justice of their clashing causes, and that they will be equally right, brought the just war 
doctrinee in international law to a culde sac. See Dinstein (1994), p. 65. 
244 Cf. Henkin (1995), p. 110: "Under traditional law, forcible intervention was illegal in time 
off  peace (...). States could also abandon peace and the regime and law of peace and go to 
war.. War was not illegal and indeed had a law of its own". Most international lawyers 
concededd openly that "[w]it h the inherent rightfulness of war international law has nothing to 
do".. See Dinstein (1994), p. 66 and 72: "Subsequent to the virtual demise of the just war 
doctrine,, the predominant conviction in the 19th (and early 20th) century was that every State 
hadd a right - namely, an interest protected by international law - to embark upon war 
wheneverr it pleased". 
255 Briggs (1952), p. 976. See also Alexandrov (1996), p. 10; Dinstein (1994), p. 72. 
266 E.g. Arbitration began to re-emerge in earnest. The Alabama claims, Behring sea fisheries 
dispute,, British-Venezuelan, Chi lean-Argentinean, and Canadian-Alaskan boundary disputes 
weree all submitted to neutral arbitration. See Franck (1995), p. 253. 
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wass thus tacitly permitted as a means of settling disputes. But even though 
theree was no total prohibition of war in the Covenant, its qualification of the 
rightright to go to war was much more comprehensive than anything else in place 
inn the international law of that period. The main thrust of the Covenant was 
nott so much to prohibit the resort to war as to highlight the obligation to 
firstt resort to a procedure for peaceful settlement.27 The Covenant justified 
warr in certain cases: as a means of settling a dispute, as a remedy in 
internationall  law, and as a means of enforcing the law. The Covenant thus 
madee a distinction between legal and illegal wars, implying that the use of 
forcee was illegal when directed at conquest and unjustified acquisition. War, 
ass well as the use of force short of war, were considered violations of the 
Covenantt if the means for pacific settlement had not been exhausted. Wars 
off  aggression could never serve as a means of settling international disputes, 
ass was expressed in several resolutions of the League of Nations Assembly. 
Att the heart of this view lay that the concern of the Covenant was not war 
butt aggression.28 

Thee idea of legal limitation of the complete freedom of armament of States 
pavedd the way for the development of substantive rules of arms control law. 
Thee idea of illegality of war, which was first expressed by the 'Treaty 
Providingg for the Renunciation of War as an Instrument of National Policy' 
(Pactt of Paris or Kellogg-Briand Pact), signed in Paris on August 27, 1928, 
gavee a strong impetus to and was a justification for the coming into being of 
ruless of arms control.29 The right to arm was a corollary to the right to wage 

277 This basic idea can already be identified in the initial 'League to Enforce Peace' plan of 
19155 upon which the Fourteen Points of President Wilson were indirectly based. One of the 
objectsobjects of the League to Enforce Peace, as interpreted by the 'Executive Committee' of the 
Leaguee to Enforce Peace, was that 'the Signatory Powers shall jointly employ diplomatic and 
economicc pressure against any one of their number that threatens war against a fellow 
signatoryy without having first submitted its dispute for international inquiry, conciliation, 
arbitrationn or judicial hearing, and awaited a conclusion, or without having in good faith 
offeredd so to submit it. They shall follow this forthwith by the joint use of their military forces 
againstt that nation if it actually goes to war, or commits acts of hostility, against another of 
thee signatories before any question arising shall be dealt with as provided in the foregoing'. 
Seee Marburg & Flack (eds.) (1920), p. 1-2. 
288 Pursuant to Art. 10 of the Covenant, the Members of the League undertake to respect and 
preservee as against external aggression the territorial integrity and existing political 
independencee of all Members of the League. Accordingly, there were attempts to explicitly 
declaree the illegality of 'wars of aggression', e.g. by Art. 1 of the 'Draft Treaty of Mutual 
Assistance'' of 1923. 
299 XCIV LNTS 57 (1929). Before the outbreak of WW II, the Pact had 63 contracting parties, 
aa record number for that period. An earlier attempt to close the gaps left by the Covenant vis-
a-viss the right to resort to war was made by the 'Geneva Protocol on the Pacific Settlement of 
Internationall  Disputes' (1924). In Art. 2 of this Protocol, the contracting parties agreed 'in no 
casee to resort to war', except in resistance to aggression or with the consent of the League's 
Councill  or Assembly. Art. 2 was intended to abolish the general right to go to war, but the 
Genevaa Protocol never entered into force and therefore war did not become illegal in 
principlee until the Pact of 1928. See Dinstein (1994), p. 80-81. 
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warr as an instrument of national policy. Now that war was made illegal, 
theree was room - albeit not undebated - for arms control as a means to 
securingg international peace and security. At least, in theory. As was clearly 
demonstratedd by the total failure of the World Disarmament Conference 
heldd in Geneva from 1932 to 1936, the conceptions of the role of war in 
societyy have constantly impeded the achievement of a significant evolution 
inn the field of arms control.30 

Thee Pact of Paris prohibited war as a national policy instrument.31 Self-
defencee was clearly not meant to be prohibited. The Pact did not just 
renouncee war, but allowed States to use force solely in self-defence by 
settingg up mechanisms and procedures for States to comply with before 
resortingg to war. Of course, such mechanisms and procedures could only 
workk in an organised society of States and hence emphasised the 
significancee of the Pact within the system of a world organisation: the 
Leaguee of Nations and later the UN. Through the 1934 'Budapest articles of 
interpretation'' of the Pact of Paris, it became clear that the Pact was also 
intendedd to prohibit the threat to resort to armed force; measures short of 
warr were prohibited and the notion of 'threat' was explicitly introduced, 
whilee the right of collective self-defence was explicitly recognised.32 Efforts 
weree made to bring the Covenant of the League in harmony with the Pact of 
Paris;; under the Covenant resort to war was still permitted as a means of 
settlementt of disputes, and it was recognised that the machinery of the 
Leaguee was essential for the enforcement of the obligations under the Pact 
off  Paris. The proposals for the amendment of the Covenant aimed to 
prohibitt the resort to war. However, many members made their ratification 
off  the proposed extension of their obligations conditional on the entry into 
forcee of the 'Convention for the Reduction of Armaments', that was being 
negotiatedd in the World Disarmament Conference, and, as that Conference 
failed,, the question of bringing the Covenant into harmony with the Pact of 
Pariss remained unsettled. The Pact, although it has never been terminated, 
hass now been superseded by Art. 2(4) of the UN Charter. 
Thee importance of the establishment of a general prohibition to resort to war 
ass a legally binding norm (as it occurred for the first time in the Pact of 
Paris)) can hardly be overestimated. For only after this norm had been firmly 

Forr example, in the opinion of the British leaders who were preparing for the Geneva 
Disarmamentt Conference, war was not an evil in itself: "War is unavoidable. Since war is the 
supremee test of a nation, and victory its supreme interest, nothing counts more than strong 
armamentss and a developed military spirit." See P. Noel-Baker, as cited in Nastase (1988), p. 
121. . 
11 Under the Covenant of the League, war could also be employed as a means of redress for 

thee maintenance of international law. In that case, war would be employed as an instrument of 
Internationa]Internationa] policy and would therefore not be prohibited by the Pact of Paris. See Dinstein 
(1994),, p. 83. 
322 Alexandrov (1996), p. 64. A State that violated the prohibition to resort to war could of 
coursee not invoke the same prohibition if it endured a counter-attack in response. 
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set,, it was clear when an attack (resort to armed force) was to be considered 
illegal.. And, only after the norm on the illegal use of force had been set, a 
'trigger-point'' for the right to assistance could be established. Therefore, 
fromm that moment on, it became clear under what circumstances a State 
wouldd be entitled to (military) assistance, viz. as soon as that State was 
underr illegal attack. In the inter-war period, the conviction grew that arms 
controll  would only be feasible if a strict and reliable system of collective 
assistancee in cases of unlawful resort to force - a system of collective 
securityy - would be made to operate effectively. 
Thus,, the legal relationship between peace (taken here as the absence of 
war),, security and arms control can be described as such: after (7) the 
standardss for maintaining peace in accordance with international law had 
beenn set, there was (2) room for an international security system, which in 
turnn paved the way for (5) arms control measures. Since 1945, (7) is 
formulatedd in the UN Charter, especially by its Articles 2(4), 42 and 51; (2) 
iss embodied in the collective security system of the UN Charter, especially 
inn its chapters VI and VII , as well as in regional arrangements; and (3) is 
formedd by the legal instruments that, as a whole, constitute the law of arms 
control. . 

333 After WW II, the Nuremberg Tribunal held that the Pact of Paris provided a sufficient basis 
forr the application of the principles in the Nuremberg Charter. The Tribunal held that the Pact 
off  Paris was violated by Germany in all cases of aggressive war charged in the indictment. For 
thee judgements of the Nuremberg Tribunal, see 41 AJIL 172-333 (1947). 
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2 2 
Thee place of the law of arms control 
inn the international system 

1.. Introductio n 

Thiss chapter wil l first portray arms control as a concept within the larger 
frameworkk of the international system for the maintenance of international 
peacee and security. Then, the subject matter of this study, the law of arms 
control,, wil l be introduced and defined as a special field of international 
law.. Next, rules of international law outside the law of arms control 
pertainingg to the armaments of States wil l be briefly dealt with. As such, this 
chapterr means to provide insights into the place of the law of arms control in 
thee system of general international law and international politics. 

2.. Origin s of and incentives for  arms control in the international system 

2.12.1 The international system and military power 
Thee current international system is horizontal consisting of some 190 
independentt States that are, in legal theory, all equal in that they all possess 
thee characteristics of sovereignty, and do not have to recognise anyone in 
authorityy over them {par in par em non habet imperium).i4 Within the 
internationall  system, autonomy of the constituent States is a primary value. 
Autonomyy in general means that every State (through its government) is 
permittedd to decide for itself its internal political, economic, social, cultural 
systemm and its domestic policies, as well as its foreign policy and its 
relationss with other States.35 Achieving and maintaining the maximum 
autonomyy possible for every State has been a primary purpose of 

344 See, for example, the concise wording of Art. 4 of the 'Montevideo Convention on Rights 
andd Duties of States', adopted by the Seventh International Conference of American States 
(Signedd at Montevideo, December 26th, 1933, 165 LNTS 19 (1936), at p. 25): "States are 
juridicallyy equal, enjoy the same rights, and have equal capacity in their exercise. The rights 
off  each one do not depend upon the power which it possesses to assure its exercise, but upon 
thee simple fact of its existence as a person under international law". 
355 See e.g., Nicaragua Case (1986), p. 108 (par. 205). 
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internationall  law.36 Though the independence of States remains the ideal, 
thee international system is characterised by a tangle of complex 
interdependencies.. In the hectic interplay of world affairs the need is felt for 
aa regulatory framework, and international law fulfil s that requirement. 
Ass a starting-point, it can be maintained that sovereign States can only be 
boundd to observe international law when and to the extent that they freely 
consentt to be bound. This point reflects an important characteristic of 
internationall  law: there is no executive or governing entity to see that those 
whoo break the rules they consented to are corrected.37 The use of force can 
bee considered as the ultimate means to correct wrongful behaviour and to 
enforcee compliance with international rules, but force may also be used in 
pursuitt of the national political aspirations of one State going against the 
interestss of other States. The legal fiction of the equality of States cannot 
andd does not take account of the unequal division of (military) power 
betweenn the States in the international system. To guarantee that the 
interdependencee of States does not lead to a loss of their independence, the 
usee of force has been generally outlawed and has been centralised by 
conferringg it on the international community as a whole. For this purpose, 
thee system of collective security as formulated under the Charter of the UN 
hass been established. The UN Charter declares peace to be the supreme 
value,, to secure not merely State autonomy, but fundamental order for all. 
Thee system involves the paradox of war for peace - peace being achieved 
throughh the collective capacity and wil l to resist.38 Every infringement of the 
subjectivee right of a State not to be illegally attacked by other States 
constitutess a problem, not just for the State directly affected but for all 
memberss of the international community alike. The system of collective 
securityy thus implicitly acknowledges that security is indivisible, in that an 
attackk on one is of concern to all.39 The system is meant to protect national 
interestss and sovereignty in a collective manner and to thereby lead to the 
strengtheningg of international security. 

Thee collective security system aims at a broader objective than just the 
absencee of war by taking into account the wider requirements of 
internationall  peace and security. An 'armed peace' is not sufficient to ensure 
securityy and therefore armed peace is insufficient to attain the purposes and 

366 See Henkin (1995), p. 109. Cf. also Art. 2(1) UN Charter. 
377 The ultimate authority of the UNSC as the paramount body in world enforcement action 
needss to be recognised. This organ, however, cannot be said to function as a world-wide 
correctionn and enforcement force, due to mainly political obstacles. 
38SeeTwitchett(1971),p.. 32. 
399 Within NATO, indivisible security is perceived more as an active obligation of mutual 
assistance;; it means an armed attack on one (or more) of NATO's Parties shall be considered 
ann attack on them all. See Art. 5 of the North Atlantic Treaty (34 UNTS 243); see also The 
Alliance'ss Strategic Concept (1999), par. 41. The obligation of mutual assistance is 
compatiblee with the UN system, see Art. 51 of the UN Charter. 
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principless of the UN Organisation. The concept of the system of collective 
securityy is based on the renunciation of force, except in self-defence, on 
commitmentt to the peaceful settlement of international disputes and on the 
obligationn to support collective measures, both military and non-military, to 
defeatt any threat to the peace, breach of the peace, or act of aggression.41 

Thee core substantive principles of the UN, the prohibition of the threat or 
usee of force (Art. 2(4) UN Charter) and the complementary general 
provisionn to settle international disputes peacefully (Art. 2(3) UN Charter), 
aree the basic legal pillars of the collective security system. The Charter 
providess that disputes shall be settled peacefully in such a manner that 
internationall  peace and security, and justice, are not endangered and 
prohibitss the threat or use of force by States in their international relations 
againstt the territorial integrity or political independence of any State, or in 
anyy other manner inconsistent with the purposes of the UN. The 'inherent' 
rightt to use force in individual or collective self-defence against an armed 
attackk is not impaired by the Charter system (Art. 51 UN Charter), so that it 
iss perfectly legitimate for a State to be a member of a military alliance that is 
basedd on the right to collective self-defence (usually referred to as 
'assistance')) against any potential aggressor in case one of the member 
Statess of the alliance becomes the victim of aggression. International 
organisationss based on the principle of regional assistance against 
aggressionn can be found in all major regions of the world (America, Africa, 
Europe,, Southeast Asia, the Middle East).42 Note, however, that such 
defensivee organisations cannot confer more rights on their member States 
thann those States individually have under the Charter system: in the event of 
aa conflict between the obligations of the Members of the UN under the 
Charterr and their obligations under any other international agreement, their 
obligationss under the Charter shall prevail (Art. 103 UN Charter). 
Onee of the instruments for strengthening the regime prohibiting the use of 
forcee in international relations is arms control. Arms control has been 

400 See Goodrich & Hambro (1949), p. 93. 
411 Cf. Art. 39 of the UN Charter. See United Nations (1986), p. 9 (par. 36). 
422 For the Middle East region see the 'Pact of the Arab League', in: 39 AJIL suppl. 266 
(1945),, esp. Art. 6; for the American region see the 'Inter-American Treaty on Reciprocal 
Assistance',, in: 43 AJIL suppl. 53 (1949), esp. Arts. 3,5, 8, and 9; for the (Western-) 
Europeann region see the 'Treaty on Economic, Social and Cultural Collaboration and 
Collectivee Self-Defence', in: 43 AJIL suppl. 59 (1949), esp. Arts. V and VI as modified by 
thee 'Protocol Modifying and Completing the Brussels Treaty' of 23 October 1954, as well as 
thee '(trans-) Atlantic link' in the form of NATO, which was established by the North Atlantic 
Treaty,, in: 34 UNTS 243 (1949), esp. Art. 5; for the African region see the 'Charter of the 
Organisationn of African Unity', in: 5% AJIL suppl. 873 (1964), esp. Art. 11(1 c, 2f) and 111(4); 
forr the Southeast Asian region, see the 'Southeast Asia Collective Defence Treaty', in: 60 
AJILAJIL suppl. 646 (1966), esp. Art. IV. For the Eastern-European region the now obsolete 
'Treatyy of Friendship, Co-operation and Mutual Assistance (Warsaw Pact)', in: 219 UNTS 3 
(1955),, contained (in Art. 4) a provision on immediate assistance similar to the one in Art. 5 
off  the North Atlantic Treaty. 
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explicitlyy linked to the goals of the elimination of the danger of war, in 
particularr nuclear war, as well as to ensuring that war is no longer a method 
off  settling international disputes and that the threat and the use of force are 
eliminatedd from international life as provided for in the Charter of the UN.43 

Still,, under the Charter the control or reduction of armaments is only a 
secondaryy means, which should follow, and not precede, the setting up of a 
workablee system of security. The Charter does not set forth any ultimate 
goalss with regard to arms control. Instead, the few references to arms control 
inn the UN Charter only recognise the importance of the establishment of a 
systemm for the regulation of armaments in order to promote the establish-
mentt and maintenance of international peace and security with the least 
diversionn of the world's human and economic resources for armaments (see 
Art.. 26 Charter). Arms control is not regarded as a direct means to attain 
collectivee security, but as part of another important task of the UN 
Organisation,, viz. the prevention of waste of economic resources.44 The 
Charterr disapproves of the investment of precious labour, material, and 
moneyy in such 'wasting assets' as armaments. Furthermore, the UNGA may 
makee recommendations to the Members or to the UNSC or to both with 
regardd to the 'principles governing armaments and the regulation of 
armaments'' (Art. 11 Charter). The notion of 'regulation' discloses no bias to 
eitherr a high or a low level of armaments. There only is a tendency to 
disapprovee of the lack of regulation and the arms race, albeit more out of 
economicc than out of political concerns. 
Inn the theory of the collective security system, the UNSC has both the legal 
authorityy and the moral suasion to sanction the elimination of doomsday 
weaponss in the hands of irresponsible members of the international 
community.455 Chapter VII of the Charter grants the UNSC a broad authority 
andd wide discretionary powers, enabling it (again, in theory) to take 
effectivee collective measures for the prevention and removal of threats to the 
peace,, and for the suppression of acts of aggression or other breaches of the 
peace.466 It is common knowledge that the collective security system in the 
UNN Charter has in practice never functioned as envisaged. Cold War 
oppositionn and a general lack of political wil l to co-operate have blocked 
consensuss in the UNSC for almost forty-five years, and no stand-by armed 
'UNN forces' have ever been made available to the UNSC.47 These 

433 See SSOD-I (1978), par. 19; SSOD-II (1982), par. 62. 
444 Schneider (1954), p. 9. See also the Moscow Four-Nation Declaration on General Security 
(300 October 1943), preamble: "Recognising the necessity of ensuring a rapid and orderly 
transitionn from war to peace and of establishing and maintaining international peace and 
securitysecurity with the least diversion of the world's human and economic resources for armaments; 

455 See Lewis & Joyner, (1991), p. 309; Smith (1994), p. 459. 
466 See articles 1(1), 24(1), and 39-42 of the UN Charter. 
477 It was originally envisaged in art. 43 of the Charter that Member States made available to 
thee UNSC, on its call and in accordance with a special agreement or agreements, armed 
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circumstancess have to a large extent precluded the UNSC from fulfillin g the 
rolee of central decision-maker which it was accorded by the Charter in 
preventingg and countering aggression and in maintaining or restoring 
internationall  peace and security. 
Thee role of the UN in arms control has struck a similar fate. After WW II, 
thee confrontation between East and West brought about a bi-polarization of 
thee world. This promoted distrust and insecurity which in turn triggered an 
arms-racee and the 'action-reaction' cycle, which proved to be a major factor 
inn continuing this race. The bipolar order was determined by the security 
policiess of the US and the SU. In the US, security policy was until the end of 
thee 1960s premised upon the containment of communism (Truman and 
Eisenhowerr doctrines), while later it was dominated by the doctrine of 
détentee (Kissinger-Nixon doctrine) and in more recent times by the 
'encroachment'' doctrine of the Reagan era. The SU on the other hand, 
claimedd the right to exercise influence over security zones contiguous to its 
territory,, effectively extending its land border to prevent an invasion from 
thee West. It also claimed, under the Breznjev doctrine, the right to defend 
thee gains of international socialism. Despite ideological divisions, both sides 
foundd the power necessary to sustain these claims and policies in the nuclear 
capabilitiess of the Eastern and Western 'bloc'.48 Apart from the fact that 
Coldd War opposition proved to be an impregnable stumbling-block on many 
occasionss to arms control as well, the Non-Aligned Countries on the one 
handd and the States within (nuclear) alliances on the other hand also 
stronglyy opposed each other, which has severely hampered international 
negotiationss on arms control.49 

Afterr the dissolution of the SU and the end of the Cold War in 1991, 
progresss has been made in the field of arms control, both bilaterally as well 
ass multilaterally. It has been much contended that a New World Order 
wouldd be on the verge of emerging. The post Cold War situation accelerated 
aa tendency to move UN organs to take action. Rather optimistically, the last 
decadee of the twentieth Century was proclaimed the 'Decade of 
Internationall  Law' by the UNGA.50 The successful collective effort to 

forces,, assistance and facilities, including rights of passage, necessary for the purpose of 
maintainingg international peace and security. Such agreements, which are a prescribed part of 
thee full implementation of the system for international peace and security under the UN 
Charter,, have never been concluded. 
488 See Nagan (1999), p. 492-494 and see Lysén (1990), p. 18. For a historical overview, see 
Craigg & George (1995), p. 102-130. On détente see also McWilliams & Piotrowski (1997), p. 
225-241. . 
499 That is despite the fact that both the Non-Aligned and the 'Aligned' States subscribed to 
thee Final declaration of the UNGA Special Session on Disarmament, which declares that 'in 
accordancee with the Charter, the UN has a central role and primary responsibility in the 
spheree of disarmament' (SSOD-I (1978), par. 27). On the opposition between the several 
'blocs'' in nuclear arms control negotiations, see Bourantonis (1993). 
500 See for the programme of action for the period 1997-1999, UNGA Res. 51/157, 16 
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counterr aggression in the (second) Gulf War (1990-1991) appeared to 
providee evidence that the positive changes in international relations would 
indeedd lead to unprecedented progress in the maintenance of international 
peacee and security. However, precisely during this last decade, the outer 
limitss of the system of collective security have been severely put to the test. 
Presumablyy as a result of the absence of Cold War opposition, the threat of 
forcee and even the actual use of force were employed on a number of 
occasions,, primarily by the US (and some of its allies), as the ultimate 
meanss to secure political interests without UNSC approval.51 In the 
Europeann region, NATO has adopted 'new' security tasks and has assumed 
far-reachingg enforcement powers, which were not always supported by an 
expresss mandate from the UNSC.52 It is clear that the contemporary 
internationall  community still finds itself far from any centralised system of 
legislationn and law enforcement by specific organs modelled after that of 
States.. The threat of force even appears to be re-gaining the acceptance of 
Statess and international organisations as a legitimate means of exerting 
pressuree for political purposes in international relations. Throughout this 
study,, it wil l repeatedly come to the fore that arms control is closely related 
too the maintenance of national, as well as international, peace and security. 
Att this point, it suffices to note that disrespect for the basic rules of the 
collectivee security system in the long term can only have negative effects on 
thee international arms control process. 

2.22.2 The (political) concept of arms control 
Armss control can be described as an evolutionary process.53 Beginning with 
thee development of a politically favourable environment, followed by a 
politicall  commitment to negotiate, sometimes complemented by 'politically 

Decemberr 1996. The closing date of the Decade of Internationa! Law was 17 November 1999, 
seee UN Press Release SG/SM/7222, 18 November 1999. See also the report of the UNS-G on 
thee Decade of International Law, A/54/362, 21 September 1999. 
511 The application of the use of force without a supporting UNSC Resolution can be 
witnessedd in the case of Iraq (enforcement of 'no-fly zones' over parts of northern and 
southernn Iraq from 1992 onwards, and Operation Desert Fox of mid-December 1998) as well 
ass in the bombings of Sudan and of Afghanistan by the US on 20 August 1998. In the case of 
Iraq,, non-compliance with obligations of arms limitation were at the basis of the use of 
militaryy power in Operation Desert Fox. 
522 With regard to the civil war in Kosovo, NATO has repeatedly threatened to use military 
forcee in case Serbia would not take part in peace negotiations with the Kosovo Liberation 
Armyy (KLA) . On 24 March 1999, NATO commenced its mission 'Allied Force' consisting of 
airr bombardments on the Federal Republic of Yugoslavia (FRY), without any supporting 
UNSCC Resolution whatsoever, a situation that lasted until 10 June 1999. Also 'on paper' 
NATOO has assumed far-reaching powers. The Alliance's Strategic Concept (1999) which 
referss to the security tasks of NATO (for the 21st century), mentions crisis management, 
includingg 'non-art. 5 crisis response' operations, to be carried out by NATO even beyond the 
Allies'' territory (par. 10 and 52). 
53SeeMarauhn(1997),p.. 25. 
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binding'' instruments, States with adversary interests, participating in the 
process,, finally agree that their individual security is better served if the 
armss competition between them is managed under agreed covenants.54 The 
'managing'' of an arms competition may take the form of a negotiated 
reductionn of military arms to zero or to a greatly reduced level, or may be 
designedd to seek the more modest goals of slowing the acquisition of arms 
orr directing those acquisitions in areas believed unlikely to lead to war. In 
otherr words, arms control refers to all kinds of agreements between two or 
moree States to limit or reduce certain categories of weapons or military 
operationss to diminish tensions and the possibility of conflict.55 

Theree is no generally accepted definition of 'arms control'. Descriptions or 
definitionss of the contents of the notion of 'arms control' (and also 
'disarmament')) have been based on the goals that States want or wanted to 
pursuee with it. Thus, 'arms control' has been described as a policy of 
reducingg or eliminating instabilities in the military field with the primary 
aimm of lessening the probability and possibility of outbreak of war 
(accidentallyy or deliberately caused, with emphasis on the avoidance of 
nuclearr war).56 'Arms control' has also been defined as changes in the 
numbers,, types, and qualities of weapons; changes in their configurations; 
andd other modifications that affect their use or effectiveness in order to 
reducee the chance of war, especially nuclear war.57 Other definitions inter 
aliaalia refer to 'all measures, directly related to military forces, adopted by 
governmentss to contain the costs and harmful consequences of the continued 
existencee of arms (their own and others), within the overall objective of 
sustainingg and enhancing their security',58 and to 'all the forms of military 
co-operationn between potential enemies in the interest of reducing the 
likelihoodd of war, its scope and violence if it occurs, and the political and 
economicc costs of being prepared for it'.59 Many other definitions have been 
provided,, by various authors. These and other definitions vary from 
conceptss including disarmament, arms limitation but also an increase of 
weaponss if it appears to be in the interest of national or world security to do 
so,, to more narrow concepts making a strict distinction between the notion 
off  arms control and the notion of disarmament.60 Again others favour the 
wordd 'disarmament' since it is understood to cover all degrees of reduction 
off  armaments, and it includes the pre-emption of options for further arms 

544 Cf. Duffy (1988), p. 1. 
555 See McCausland (1996), p. 4. 
56SeeSchiitz(1995),p.. 263. 
577 Intrigilator & Brito (1989), p. 213. 
588 Morgan (1989), p. 301. 
599 Definition by Schelling and Halparin (1985), cited by Morgan (1989), p. 300. 
600 An overview can be found in Lysén (1990), p. 52-63. He himself describes 'disarmament' 
ass any reduction of weapons or forces, including reduction to zero-levels; and 'limitation of 
armaments'' as controlled growth (qualitatively and/or quantitatively) which may constitute a 
necessaryy prerequisite to disarmament. For another overview, see Ipsen (1999), p. 986. 
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developmentt (non-armament) as well as measures for regulating the 
productionn or use of arms quantity or quality.61 Or, 'disarmament' is taken 
ass encompassing a broad spectrum of measures relating to the regulation, 
limitation,, reduction and elimination of armaments, armed forces and 
militaryy expenditures, as well as limitations or prohibitions on the 
development,, testing, production, emplacement, deployment, proliferation 
andd transfer or use of arms.62 

Inn summary, it becomes clear that arms control (and disarmament) has 
consistentlyy been described as part of a larger process aimed at international 
stabilityy and security, and at the reversal of the arms race and the avoidance 
off  war or large-scale international armed conflict. Arms control is therefore 
nott considered an end in itself, but instead has been perceived as a means to 
achievee the objective of improved security and, through that, to reduce the 
chancee of war. A 'common sense' appreciation of what constitutes 'war' or 
(large-scale)) 'international armed conflict' is favoured here, in that both 
termss comprise international hostilities irrespective of formal declaration or 
itss absence.63 

2.32.3 The changing scope of 'arms control' 
Ass already appears from the above, over time the scope of the term 'arms 
control'' has changed in rather profound ways. Initially, the conception of 
armss control was largely influenced by the outbreak of the major wars of the 
twentiethh century. After WW I, it was thought that the abundant availability 
off  arms and the willingness to use them had brought about the war. Thus, 
thee belief that a high level of armaments could in itself present a danger to 
peacee explains why the Covenant of the League of Nations placed principal 
emphasiss on disarmament. After WW II, there was the belief that had the 
Alliess been more extensively armed and ready to use their forces, the war 
mightt have been averted. It is therefore not surprising that the idea that the 
maintenancee of a high level of national armaments is a positive danger to 
peacee is not proclaimed in the Charter of the UN. Still, generally speaking, 
untill  the 1960s the concept of arms control was virtually synonymous with 
disarmament.. In this interpretation, arms control refers to the reduction of 
thee number of weapons; 'control' over 'arms' was exercised by reducing 
theirr numbers, that is, limiting and reducing inventories of weapons.64 

Whereass in the immediate post-WW II period the emphasis of arms control 

611 Definition by Myrdal (1976), cited by Lysén (1990), p. 60. 
622 See United Nations (1982), p. 9 (par. 46). 
633 Cf. McCoubrey & White (1992), p. 194. International armed conflict or war can thus be 
consideredd to involve (unilateral or collective) resort by States to active and hostile military 
measuress in the conduct of their international relations with intent to the attainment of policy 
objectivess or defence against the same, whether or not a state of 'war' is declared or 
recognisedd to exist. 
644 Intrigilator & Brito (1989), p. 214. 
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wass on the reduction of strategic weapons of mass destruction, particularly 
nuclearr weapons, by the 1960s the meaning of arms control had changed to 
thee reduction of the chance of war, primarily as a result of the development 
off  the deterrence paradigm. According to the deterrence paradigm, stability 
inn the sense of reducing the chance of war is achieved when each of the 
contendingg States has enough capability to inflict unacceptable damage on 
thee other side in a retaliatory second strike, after the other side has inflicted 
thee first strike (deterrence by threat of retaliation), or when each of those 
Statess has the ability to overcome the effects of the first strike and continues 
too prosecute effective operations and prevail in the conflict (deterrence by 
denial).. Arms control serving the policy of deterrence involved any 
initiativee that would reduce the chance of war, particularly nuclear war; 
reducee damage in case war did occur; and reduce the cost of defence. 
Thee change in the interpretation of the term 'arms control' from reducing 
thee number of weapons to reducing the chance of war involved a substantial 
broadeningg of interpretation. It could even amount to the opposite of the 
armss control process in its 'original' meaning. For the deterrence paradigm 
couldd - in circumstances of inequality in arms and imbalance of powers -
calll  for more weapons, precisely in order to reduce the chance of war.66 By 
thee late 1970s, the meaning of arms control had once again changed, partly 
ass a result of the wide attention given to the SALT/START process, to an 
interpretationn which emphasised the strictly US-Soviet negotiations on 
limitingg or reducing strategic weapons.67 This confining of arms control to 
bilaterall  negotiated weapons reductions narrowed even the earlier, 'arms 
reduction'' interpretation, which allowed also for reductions stemming from 
multilaterall  negotiated agreements. During the 1980s, arms control 
increasinglyy focused on the problem of (horizontal68) proliferation of 
weaponss of mass destruction. Critical to controlling proliferation is 
controllingg the means of weapons production rather than limiting their 
deployment.. In this view, the possession of weapons of mass destruction, 
andd not the inclination of a State to use them, is the 'offensive' activity that 
shouldd be controlled.69 In line with this development, the UNSC in 1992 
declaredd that the proliferation of all weapons of mass destruction eo ipso 
constitutess a threat to international peace and security.70 NATO in its 1999 

655 Cf. Joseph & Reichart (1996), p. 63. 
6666 Cf. Schindler & Toman (1988), p. 4. 
677 Intrigilator & Brito (1989), p. 215. Cf. also Eide (1977), p. 218. 
688 The term 'horizontal' proliferation refers to the spreading of weapons by (de jure or de 
facto)facto) possessors of those weapons, i.e. from the 'haves' to the {de jure or de facto) 'have-
nots'.. In contrast, 'vertical' proliferation refers to the modernisation and further development 
off  weapons systems already dejure or de facto in the possession of the (vertical) proliferator. 
699 R. J. Lieber, 'Existential Realism After the Cold War', in: Washington Quarterly, Winter 
1993,, at 152, cited in Keilman et al. (1995), p. 78. 

'Thee responsibility of the Security Council in the maintenance of international peace and 
security',, held at the level of Heads of State and Government, 31 January 1992, UN Doc. 
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Strategicc Concept likewise emphasises the threat of proliferation of weapons 
off  mass destruction and declares that the Alliance and its members have 
theirr own non-proliferation goal, viz. to prevent proliferation from occurring 
or,, should it occur, to reverse it through diplomatic means.71 Also coupled 
withh non-proliferation goals is the assurance of the NWS not to threaten or 
usee nuclear weapons against States who do not possess nuclear weapons: 
onlyy States that participate in the Non-Proliferation Regime are entitled to 
thosee security assurances.72 

Betweenn the superpowers, in the first place the US and the then SU, arms 
controll  was instrumental in sustaining a stable 'balance of power' between 
19455 and 1991. During the Cold War period, arms control was given the 
highestt priority in the pursuit of international security and stability. The 
comprehensivee arms control agreements concluded towards the end of the 
Coldd War (INF Treaty, START-I Treaty, CFE Treaty) are testimony of the 
factt that the predominant paradigm during the Cold War had been narrowed 
downn to a consideration of arms control almost exclusively concerned with 
thee maintenance of strategic (nuclear) stability between the superpowers.73 

Thee dissolution of the Warsaw Pact and of the SU have had their impact on 
thee global balance of power, and on the equality of arms in Europe. China 
hass emerged as another key player in the international strategic field, and the 
dangerr of nuclear proliferation and the spread of ballistic missile technology 
too smaller states such as Iran, Iraq and the DPRK is being perceived as a 
seriouss threat.74 Still, 'arms control' does not seem to have a fundamentally 
differentt connotation in this changed security environment. The arms 
controll  efforts of the USA and the Russian Federation are still devoted to 
keepingg the legacy of the Cold War in check - which, for all its 
shortcomings,, at least provided for stable military balances. The Cold War 
legacyy consists of the well-known practice of the management of the size 
andd character of particular weapon systems, that serves to codify existing or 

S/23500. . 
711 See The Alliance's Strategic Concept (1999), par. 40; also par. 21, 22, 41, 53(h), 56. 
722 Whether this type of assurance of security to NNWS was an obligation of the NWS or 
somethingg which they could or should offer in return for the signature of the NPT was the 
subjectt of extensive debate in the 1998 sessions of the 'Ad Hoc Committee on Effective 
Internationall  Arrangements to Assure Non-Nuclear-Weapon States Against the Use or Threat 
off  Use of Nuclear Weapons of the Conference on Disarmament'. See the Report of the Ad 
Hocc Committee (CD/1554), as contained in the Annual Report (1998). On security assurances 
andd the NPT see also Elaraby (1991), p. 48-51. 
733 Cf. Dando (1998), p. 106. See also Murray (1993), p. 137-138. 
744 See only the 'Statement for the Record to the Senate Foreign Relations Committee, 16 
Septemberr 1999, on Foreign Missile Developments and the Ballistic Missile Threat to the 
Unitedd States Through 2015, by Robert D. Walpole, National Intelligence Officer for 
Strategicc and Nuclear Programs' and the Intelligence Community Report 'Foreign 
Developmentss and the Ballistic Missile Threat to the United States Through 2015', both 
reproducedd in 19 Comparative Strategy 1, (2000), pp. 79-99. See also Daalder et al. (2000). 
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plannedd military balances. Since the end of the Cold War, a further 
refinementt of the arms control contained in this legacy has been taking 
place.. The ongoing efforts towards reducing the number of strategic nuclear 
weaponss between the USA and Russia (START-Ü and presumably START-
IE),, as well as the revision of the 1990 CFE Treaty in order to adapt it to the 
changedd security environment in Europe, reveal an ongoing pursuit of global 
andd regional military balances, albeit based on lower levels of armaments.76 

Furthermore,, it is considered that nuclear weapons in Europe will remain 
valuablee in the post Cold War security environment, both inside and outside 
NATO'ss collective deterrent.77 Likewise, the majority of Russian politicians 
andd experts in areas of arms control and disarmament stick to the models 
andd tools developed during the Cold War and in the bipolar world.78 Even 
(recent)) arms control efforts that to a large extent have been inspired by 
humanitariann considerations, such as efforts leading to the outlawing of 
chemicall  weapons and of anti-personnel landmines, have been specifically 
consideredd in the context of strategic military stability and security. For 
example,, many large States have declared to depend on landmines for the 
defencee of their (or other States') national borders,79 and chemical arms 

755 See Netherlands Helsinki Committee Working Group (1997), p. 9. See in this respect also 
Thee Alliance's Strategic Concept (1999), which re-emphasises that the presence of US 
conventionall  and nuclear forces in Europe remains vital to security in Europe, which is 
inseparablyy linked to that of North America (par. 42). 
766 See 'Treaty between the USA and the Russian federation on further reduction and 
Limitationn of Strategic Offensive Arms' (START-II) which was ratified by the US in 1996 
andd by Russia in 2000, and which wil l eliminate the most devastating strategic nuclear 
weaponss (all multiple-warhead ICBMs) and reduce the total number of strategic nuclear 
weaponss deployed by both States. At a US-Russian summit meeting in Helsinki, a Joint 
Statementt of 21 March 1997 envisaged the negotiation of a START III which would reduce 
thee number of strategic nuclear weapons on each side to the levels of 2000-2500; see Blix 
(2000),, p. 71. See furthermore the Final Act of the Conference of the States Parties to the 
Treatyy on Conventional Armed Forces in Europe, CF. Doc/2/99, 19 November 1999, as 
adoptedd on the Istanbul Summit of the OSCE (18-19 November 1999). Earlier, on May 31, 
1996,, the States Parties to the CFE Treaty in Vienna adopted the 'Flank Document 
Agreementt to the Conventional Armed Forces in Europe Treaty' (text in 36 ILM 866 (1997)), 
whichh is a legally binding agreement that co-operatively resolves concerns expressed by 
Russiaa and Ukraine with regard to the Treaty's flank limit in a way that is acceptable to all 
Statess Parties; see Homan (2000), p. 54. 
777 See the Alliance's Strategic Concept (1999), par. 64. This is notwithstanding the 
observationn that "the circumstances in which any use of nuclear weapons might have to be 
contemplatedd are extremely remote". See also Tertrais (1999), who signals a trend through 
whichh Europe may develop a nuclear identity of its own, less dependent on the American 
nuclearr umbrella and with a relatively increased share of European nuclear weapons, although 
thee total number of nuclear arms in Europe has impressively decreased as compared to the 
dayss the Cold War was at its height. 
788 See Tarasov (2000), p. 70. See also Russian National Security Concept and Nuclear Policy 
(2000). . 

Russia,, China, India and Pakistan (all of them produce landmines) took this position during 
thee Review Conference of the 1981 Certain Conventional Weapons Convention, held in May 
1996.. They refused to become Parties to the amended Protocol on Landmines of the 1981 
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havee been termed the 'poor man's nuclear bomb', thereby illustrating their 
(potential)) role in the context of balancing military power relations.80 As a 
finall  illustration, it has been upheld with regard to biological weapons that 
theirr relatively early outlawing was feasible (long before chemical 
disarmamentt could be discussed) because of their low strategic value in 
warfare. . 

3.. The security context of arms control 

3.13.1 The interrelationship between national and international security 
Thee collective security system of the UN Charter is first of all devoted to the 
maintenancee of international peace and security (Art. 1(1) Charter). As has 
beenn mentioned, international peace can be perceived to be maintained in 
thee absence of international war (negative peace), but it is clear that such an 
'armedd peace' with the fear of war as the recurrent theme is not sufficient 
forr the achievement of the purposes of the UN and cannot be considered 
satisfactoryy for the avoidance of large-scale armed conflict in the long run. 
Peacee must be accompanied by a feeling of security, security from war in 
particular.. The notion of 'international security' should therefore not be 
identifiedd with that of 'international peace'. It has a meaning of its own, 
whichh warrants separate analysis. 
'Security'' has both an objective and a subjective meaning. Security in its 
objectivee meaning refers to the condition of being protected from or not 
exposedd to danger, while subjective refers to freedom from care, anxiety or 
apprehension,, a feeling of safety.82 On the international level, the objective 
'condition'' of security cannot be established without (the governments of) 
Statess 'feeling' subjectively secure. Therefore, in principle, international 
securityy can be described as a condition in which States consider that there 
iss no danger of military attack, political pressure or economic coercion, so 
thatt they are able to freely pursue their own development and progress. 
Thee attainment of the objective of security has been one of the most 
profoundd aspirations of all time of States all over the world. Traditionally, 
Statess are faced with a security dilemma, in that efforts to increase one 

Treaty,, that was adopted at that Conference (3 May 1996). Likewise, the US felt unable to 
accedee to the 1997 APM Convention because of concerns about its ability to defend the 
borderr between South Korea and the DPRK in case of a sudden attack; see Vagts (2000), p. 
40. . 
800 See Price (1995), p. 98, who regarding the non-use of chemical weapons both discusses the 
'stigma'' attached to chemical weapons out of humanitarian concerns and points at their 
potentiall  role in deterrence. 
8!! See US Arms Control and Disarmament Agency (1982), p. 120-123 and see Bothe (1998), 
p.. 1; Murray (1993), p. 140-141; Kelle (1997), p. 137-138. 
822 C/ Verosta(1971),p. 533. 
833 See United Nations (1986), p. 2 (par. 3). 
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State'ss security are generally achieved at the cost of increasing another's 
msecurity.844 No single State can gain absolute security.85 Individual States 
mayy temporarily achieve an increase in their security through the 
developmentt of their military capabilities but they wil l ultimately be 
negativelyy affected by off-setting measures undertaken by other States and 
thee resulting deterioration in international security.86 Even the great empires 
off  ancient times (such as Rome and China) eventually could not maintain 
theirr security without the help of others. Likewise, in today's organised 
communityy of States, no absolute security can be attained by any one single 
Statee and security policies must take into account the broad and complex 
issuess of the interrelationship between national and international security, as 
welll  as between military and non-military aspects of security. Security is a 
relativee term and national as well as international security need to be viewed 
ass matters of degree. Degrees of international security necessarily are both 
thee result and the sum of the (relative) security of each and every State 
memberr of the international community. Because of this interrelationship 
andd in order to escape the traditional security dilemma, a co-operative 
approachh by States towards security is imperative. 
Thee relative balance of military power between the States in a given region 
hass always been an important factor taken into consideration by States when 
addressingg their security concerns. By way of (secret) pacts, all kinds of 
alliances,, treaties of guarantee, treaties of friendship and treaties of 
neutrality,, States have tried to find a balance of power reconciling national 
securityy interests with international security.87 As such, the concept of 
balancee of power has often been the basis for the formation of military 
alliancess ever since it was introduced in the sixteenth century.88 Even though 
thee preamble to the Covenant of the League of Nations introduced the 
maintenancee of international peace and security as a central goal to be 
attainedd by the League, true 'pactomania' still reigned within the framework 
off  the Covenant. The Members of the League continued to adhere to 
existingg bilateral and regional pacts and alliances and concluded new ones, 
oftenn in secret. After WW II, this practice was not ruled out in the 
frameworkk of the UN Charter. In its Chapter VIII , the Charter expressly 
recognisess the importance of regional arrangements to supplement the 
collectivee security system. New (defensive) alliances, as well as regional 

Seee Daalder (1992), p. 52; Goldman & Hardman (1997), p. 56. See also already Jessup 
(1935),, p. 111. 

'Absolute'' or 'ideal' security can be defined as 'the absence of threats to acquired values', 
seee O'Connell (1997), p. 2. 
866 See United Nations (1986), p. 46 (par. 210). Cf. also Clark (1996), p. 73. 
877 For a pre-WW II overview, see Wild (1932). For a post-Cold War account, see Waltz 
(2000),, p. 27-39. 
888 According to Verosta (1971), p. 537, the principle of the balance of power (Princip des 
Gleichgewichts)) was introduced from physics into historical science by Guiccardini in the 16th 

Century. . 
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organisationss with broader purposes were established on the basis of treaties 
concludedd openly. Since the Charter in addition explicitly recognises the 
inherentt right to use force in individual and collective self-defence (Art. 51), 
alll  States evidently have the right to maintain military capabilities for 
purposess of national defence and collective action and they have the right to 
bee militarily prepared in matters concerning their own security, as well as in 
matterss concerning the security of the members of their alliance. These 
provisionss can be seen as a recognition of the fact that absolute international 
securityy cannot be provided by the collective security system of the Charter. 
Thee survival of States has indeed, in certain cases, effectively depended on 
whetherr they could count on their own means of defence. Yet it cannot be 
disregardedd that the uncontrolled accumulation of weapons, particularly 
nuclearr weapons, may constitute much more of a threat to, than a protection 
of,, the security of States. History has shown that in the end an uncontrolled 
armss race, that is, the unabated competitive qualitative and quantitative 
strengtheningg of military capabilities, impairs international confidence, 
stabilityy and hence security. Although States have the right to defend their 
ownn security, they all bear responsibility to ensure that their national 
securityy policies do not jeopardise international security. If States pursue 
securityy policies that rely on their own military strength and broadly defined 
nationall  interests, serious problems may arise for international security. 
Interpretationss of 'national security' and 'vital national interests' in ways 
thatt condone the use or threat of force against the territorial integrity of 
otherr States, interference in their internal affairs and the projection of 
nationall  security interests to the territory of other States constitute examples 
off  this.89 Still, it is important that in the course of pursuing the international 
armss control process, the need of States to protect their security during that 
processs is being taken into account. For as much as an uncontrolled arms 
racee threatens international security, uncoordinated disarmament would 
upsett the balance of power and could therefore turn out to be detrimental to 
internationall  security. 

3.23.2 The interrelationship between arms control and security 
Inn international relations, both policies of disarmament and arms limitation, 
andd policies to maintain and develop military capabilities are pursued as a 
meanss to promote security. Whether a State wil l seek security in arms 
limitationn or in arms accumulation, is - as long as it remains within the 
boundariess of international law - a subject of national policy.90 What 

899 See United Nations (1982), p. 4 (par. 18). 
900 Cf. The "High Command Case" (USA v. Von Leeb et al., Nuremberg, 1948, 11 N.M.T. 
462,, at 488): "Almost all nations, including even a traditionally neutral country like 
Switzerland,, arm and prepare for the eventuality of war. As long as there is no aggressive 
intentt there is no evil inherent in a nation making itself militarily strong." Quoted in Dinstein 
(1994),, p. 139. 
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nationall  arms control policies are pursued depends on the concepts of 
securityy that States adhere to.91 The concepts of security that are primarily 
reflectedd in arms control policies are combinations of the concept of balance 
off  power and the concept of deterrence. In general, arms control as an 
elementt of balance of power-politics aims at promoting the creation or 
preservationn of an equivalence in power between two or more States or 
groupss of States. In addition, deterrence policies are pursued by the NWS, of 
whichh the relatively small, yet invulnerable, nuclear forces provide a basis 
forr strategic parity and equality in security.92 Both concepts of security can 
bee adhered to at a lower or a higher level of armaments, although the 
conceptt of deterrence may contain incentives for increasing weapons stocks. 
Inn order to work, the concept of deterrence requires a level of military force 
thatt is capable of deterring any potential aggression against it, and of 
stoppingg an aggressor's advance as far forward as possible should an attack 
neverthelesss occur (i.e. to deter and counter aggression). Still, as (groups of) 
Statess gain confidence through experience in the security concept of 
deterrence,, they become more willin g to rely on that concept for maintaining 
stabilityy against resort to weapons, i.e. to rely upon their adversaries to 
adoptt the same perspectives they have adopted against aggression. Potential 
adversaries,, in a concerted effort, may then agree to pursue policies of 
deterrencee at a lower level of armaments. 
Inn theory, deterrence as a military security concept may be pursued with 
conventionall  weapons and with all kinds of weapons of mass destruction.93 

However,, the potential role of chemical and biological weapons in 
deterrencee policies has greatly diminished as a result of the entry into force 
off  the BWC and the CWC.94 What has remained is nuclear deterrence, 
whichh relies on the possession of offensive nuclear capabilities that would 
bee used against an adversary in the event that that adversary were to initiate 
conflict,, and which, against other NWS, relies on a concept known as 
Mutuallyy Assured Destruction (MAD).95 This strategic concept refers to a 
situationn in which large-scale nuclear attack is deterred by the threat of 
nuclearr retaliatory strike on the territory of the adversary, so that the first 
usee of nuclear weapons becomes suicidal. Nuclear deterrence policies 

Conceptss of security are the different bases on which States and the international 
communityy as a whole rely for their security. See United Nations (1986), p. (v). 

Currently,, there are seven States that overtly signal the possession of nuclear weapons as 
partt of their security policy, viz. China, France, Russia, the UK, the US, India and Pakistan. 
9i9i Cf Gray (2000), p. 256-257. 

Inn case a State should want to rely on the security concept of deterrence with biological and 
chemicall  weapons, it would have to maintain those weapons in its arsenals not only to deter 
thee use of this type of weapons against it, but also to provide a retaliatory capability if 
deterrencee failed. Strict adherence to the CWC and the BWC definitely makes this impossible. 
Cf.Cf. in this respect The Alliance's Strategic Concept (1999), par. 57: "Alliance Strategy does 
nott include a chemical or biological warfare capability". 
955 Cf Rimanelii (1992), esp. p. 313-314. 
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actuallyy constitute their own variant of the concept of balance of power, 
seekingg stability by deterring aggression. Between the NWS there is a 
balancee of nuclear arsenals, which can be described as a 'balance of 
terror'.966 The central balance between the superpowers is reinforced by the 
existencee of medium-sized nuclear powers (France, the UK and China), 
whichh helps to dissuade the superpowers from attacking one another 
becausee the other powers could intervene and exploit whatever attrition 
occurredd as a result of the initial conflict.97 It has been asserted that nuclear 
weaponss make a unique contribution in rendering the risks of aggression 
againstt those who possess them incalculable and unacceptable and that 
nuclearr weapons thus remain essential to preserve peace.98 In a recent 
Advisoryy Opinion, the ICJ in this regard confined itself to noting that in 
orderr to be effective, the policy of nuclear deterrence necessitates that the 
intentionn to use nuclear weapons be credible. Whether this constitutes a 
'threat'' contrary to Art. 2(4) of the UN Charter depends upon whether the 
particularr use of force envisaged would be directed against the territorial 
integrityy or political independence of a State or against the purposes of the 
UNN or whether, in the event that it were intended as a means of defence, it 
wouldd necessarily violate the principles of necessity and proportionality. 
Whetherr nuclear weapons might exclusively be used against other nuclear 
weaponss ('no first use' of nuclear weapons) is still open to legal and 
politicall  debate. As long as this issue is not perfectly clear, and as yet it is 
not,, nuclear weapons can serve both politically and legally to deter the use 
off  any kind of weapon (conventional, chemical, biological, nuclear). 
Reconcilingg deterrence, which emphasises the importance of possessing 
nuclearr weapons, with non-proliferation goals, which necessitate the 
opposite,, could become one of the most fundamental dilemmas of post-Cold 
Warr strategy for Western States.100 

Securityy and arms control are closely interrelated, both on the national and 
thee international level. Each State will carefully scrutinise its security when 
consideringg concrete proposals for arms control. States are not likely to 
adoptt far-reaching measures of arms control unless effective means to 
providee international security are available. The interrelationship between 
thee achievement of measures of arms control, especially those involving 
disarmament,, and the establishment of an effective system of international 
securityy is complex. The dilemma whether to seek international security 

966 Cf. Wohlstetter (1958); see also Nagan (1999), at p. 489-490. Note that the possession of 
nuclearr weapons for the purpose of pursuing credible policies of mutual deterrence implies 
thee right not only to develop and stockpile those weapons, but also to refine and adjust them 
ass the security situation or technological developments demand. 
97SeeQuester(1992),p.. 75. 
988 See The Alliance's Strategic Concept (1999), par. 46, and see Tertrais (1999), p. 35-49. 
9999 See Advisory Opinion (1996), par. 48. Cf also Greenwood (1998), p. 215-216. 
,0°° See Tertrais (1999), p. 76. 
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throughh arms control or to seek arms control by way of international security 
paralysedd inter alia the disarmament efforts conducted under the auspices of 
thee League of Nations,101 and has wisely been avoided under the system of 
thee UN Charter. As mentioned, the UN Charter incorporates the concept that 
thee realisation of its system for the maintenance of international peace and 
securityy would facilitate arms control and even disarmament proper, and at 
thee same time it considers the elaboration and implementation of measures 
forr the regulation of armaments to be valuable in promoting the maintenance 
off  international peace and security. As such, security and arms control have 
beenn de-coupled under the Charter in the sense that the possible contention 
thatt failure to bring about an early and substantial reduction of armaments 
wouldd be tantamount to the failure of the whole system of collective security 
off  the UN has been refuted in advance, whereas at the same time the 
maintenancee of peace and security and the proper functioning of the 
collectivee security system have not been made dependent on the progress in 
armss control. A similar approach to avoid the dilemma can be found in the 
19999 Strategic Concept of NATO, which on the one hand declares to seek to 
achievee its security objectives by way of a policy of support for arms control 
andd disarmament (par. 40), thus seeking security through arms control, 
whereass on the other hand it states that "by deterring the use of NBC 
weapons,, [the Alliance's forces] contribute to Alliance efforts aimed at 
preventingg the proliferation of these weapons and their delivery means" 
(par.. 41). This latter assumption considers deterrence (the core objective of 
thee security concept) as a means to prevent the proliferation of weapons of 
masss destruction (an objective of arms control), and therefore arms control 
iss sought through security. 
Progresss in arms control (in particular measures involving disarmament) and 
inn the strengthening of international security must be looked upon as parallel 
meanss in the effort to preserve peace and to prevent war. Thus, making 
specificc steps in one of these processes a prerequisite for specific steps in 
thee other leads to deadlock. Parallelism and co-ordination of measures in 
bothh the arms control and the security field are the only logical and practical 
solutionss to the problem.102 Starting from the idea that a military 
equilibrium,, including a strategic balance, is a peace-preserving factor, arms 
controll  should contribute to such equilibrium by stabilising military 
balancess at a substantially lower level of armaments, and, between the 
NWS,, by making mutual deterrence less likely to result in war. When this 
coursee of action is continuously aspired to, arms control effectively supports 
thee maintenance of international peace and security. 

1011 For example, both the draft 'Treaty for Mutual Assistance' of 1923 and the draft 'Geneva 
Protocoll  for the Pacific Settlement of International Disputes1 of 1924 proposed to make the 
entryy into force of (security) 'guarantees' conditional upon disarmament. Neither of these 
treatiess entered into force. See Martin (1952), p. 61. See also Kelsen (1934). 
1022 See United Nations (1982), p. 9 (par. 43). 
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3.33.3 The interrelationship between law and politics in the field of arms 
control control 
Itt has been argued that arms control is inter alia meant to strike a balance 
betweenn the individual objective of maintaining national security and the 
collectivee objective of maintaining international security. The direct 
connectionn between arms control and the security of a State, in the national 
ass well as in the international sense, is one of the most important 
characteristicss of the arms control process, prominently present in arms 
controll  politics but also in arms control law. Both lawyers and politicians 
havee their own views regarding what 'ought to be' in arms control. Their 
viewss may conflict and maybe a decision-maker has good reasons to disobey 
aa rule - for whatever reason, be it moral or immoral, egoistic or altruistic, 
humanitariann or State-interested. But the lawyer's role is not to facilitate the 
decision-maker'ss dilemma between law and politics (and, occasionally, 
betweenn law and morals), but to clarify the legal side of things.103 Still, even 
iff  what ought to be has been laid down in legally binding norms, it does not 
meann that arms control is a purely legal issue. The lawyer is only acting as a 
lawyerr when formulating or interpreting legal norms, not in the 
determinationn of what 'should be'.104 It can be maintained that arms control 
policiess have as their common objective the improvement of political 
relationss among States by creating, through an intensive dialogue and 
habituall  co-operation, a set of principles, norms and rules that govern the 
militaryy dimension of inter-State relations;105 the creation of arms control 
laww can be understood as a fundamental objective of (co-operative) arms 
controll  policies. 
Internationall  law as a 'legal order' is constantly influenced and, to a certain 
extent,, even conditioned by external factors in its formation, adaptation, and 
implementation.. It has already been mentioned that the horizontal 
organisationn of the international system as a whole, in that States recognise 
noo higher authority above them, makes its influence felt strongly in the field 
off  arms control. The level of armaments present in a State has since long 
beenn perceived as an asset of the State's sovereignty and decisions relating 
too national armament have therefore always been entrusted to the 
governmentt of the State. States have always been cautious about allowing 
theirr behaviour with regard to their national armaments to be governed by 
internationall  law, precisely because it is so closely connected to their 
nationall  security. Probably more than in any other field of international 
relations,, the treaties relating to arms control mirror the division of power in 
thee international system. The substantive norms contained in arms control 

Seee Simma & Paulus (1999), p. 307. 
Seee van Dijk (1987), p. 10. 
Seee Daalder (1992). Cf. also Ipsen (1991), p. 76. 
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treatiess represent the common denominator of the maximal amount of self-
restraintt that is attainable for the most powerful States and allow States' 
expectationss to converge on an equilibrium behaviour that, once achieved, 
noo one has incentives to violate.106 To what extent an arms control treaty 
contributess to supporting such equilibrium behaviour naturally depends on 
thee number of participating States. It is true, that because the process of 
armss control may affect the security interests of all States alike, as many 
Statess as possible should be actively concerned with and contribute to 
measuress of arms control; no arms control is feasible without international 
co-operation.. A maximal number of participating States (the aim of 
universality)) helps to create confidence among States and is correlated to the 
strengthh and relevance of arms control treaties: the more States are Parties to 
thee treaty, the more the treaty may contribute to balancing security interests. 
Thee conclusion of arms control treaties by some States evidently has 
divergentt consequences for their security, depending on whether other 
Statess decide to remain outside the arms control treaty, and, if so, what 
States.. This reality may give rise to difficulties, for it is a general principle 
off  law governing the legal relationship between participating States and 
'third'' (non-participating) States that pacta tertiis nee nocent nee prosunt, 
i.e.. treaties neither harm nor favour third States.107 Over time, different 
solutionss to the problem of defining the relationship between States Parties 
too arms control treaties and non-participating States have been sought, e.g. 
byy allowing States Parties to make reservations in which the protection 
offeredd by the treaty is declared valid only towards other States Parties, or 
byy arranging possible 'third party effects' by way of specific provisions.108 

Nowadays,, the (political) need of balancing security interests in arms 
controll  law has been recognised in standard withdrawal clauses which can 
bee found in almost all arms control treaties currently in force and which 
workk between the Parties to the treaty. On the basis of such clauses, States 
havee the right (in exercising their national sovereignty) to withdraw from the 
armss control treaty if they decide that extraordinary events related to the 
subjectt matter of the treaty have jeopardised their supreme interests.109 The 

1066 C/ Mitchell (1996), p. 9. 
1077 Cf articles 34-38 of the 1969 Vienna Convention on the Law of Treaties. 
1088 E.g. many States Parties to the 1925 Geneva Protocol (see infra, Chapter [6]), which 
prohibitss the use of chemical and bacteriological weapons in times of war, made reservations 
uponn signature. In the Washington Naval Treaty of 1922, the Treaty on Limitation and 
Reductionn of Naval Armament (London Naval Treaty) of 1930 and the Treaty on Limitation 
andd Reduction of Naval Armament of 1936, specific provisions were made regarding possible 
thirdd party effects. In Art. X of the 1993 CWC (see infra, Chapter [6]), a special arrangement 
hass been made to protect States Parties against the use of chemical weapons by any State, be 
itt a Party to the CWC or not. 

Art.. X(l ) of the 1968 NPT provided the 'model' standard withdrawal clause, which has 
remainedd in general use in arms control treaties up to the present. See e.g., Art. IX(2) of the 
CTBToff  1996. 
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'supremee interests' of States in the field of arms control (the 'subject matter' 
off  the treaties involved) relate to their security interests.110 The standard 
escapee clause grants a right of withdrawal irrespective of the source of the 
eventss jeopardising the security of the States Parties. Therefore, in case a 
'third'' State (non-Party) were to directly endanger the security of a State 
Partyy to the arms control treaty, the latter could exercise its right of 
withdrawall  if it considered this necessary in order to protect its national 
security.. States wil l only withdraw from arms control treaties, which are 
afterr all very important to the maintenance of international security and 
stability,, if their national security is in direct danger. States need a 
possibilityy to escape their obligations by denouncing the treaty as a final 
resortt in order to safeguard their sovereignty. If it is attempted to impose 
obligationss on a State that it is no longer willin g to accept, there is a 
profoundd risk of losing entirely the already weak means of pressure in 
internationall  law through which one may hope to exercise a beneficial 
influencee on States. 
Whereass arms control policies appear to be developed to answer the 
questionn why and to what extent arms must be controlled (by the law), the 
legall  aspects of arms control focus on the question how this control should 
takee place in legal terms and by whom, once political agreement that it 
shouldd take place has in principle been reached. With this in mind, it is time 
too turn to the law of arms control. 

4.. The law of arms control: definition 

4.14.1 The law of arms control as a special branch of international law 
Onee cannot attempt to make an analysis of important developments in some 
branchh of law without formulating, as a starting-point, a definition of this 
branchh of law. A branch - or field - of (international) law can be described 
ass a body of coherent legal rules governing a certain area of international 
relations,, defined by the scope of legal regulation and containing certain 
speciall  characteristics. Before addressing its special characteristics, it is 
importantt that a definition be provided of the branch of law that is central to 
thiss study. It could be argued that the law of arms control consists of the 
'commonn denominators' of national arms control policies, as laid down in 
legallyy binding documents. There is however more to it than this. For when 
enteringg a field of international law, States become legally bound to observe 
theirr obligations pursuant to the agreements they have concluded in this 
field,field, notwithstanding the possible changes in their national policies. Non-
compliancee with provisions in arms control agreements not only has 
politicall  consequences but legal ones as well, such as international 

1100 See Krutzsch & Trapp (1994), p. 248. 
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responsibilityy of the violating State. Furthermore, depending on the kind of 
supervisoryy mechanisms present in the treaty, other legal consequences may 
resultt from non-compliance, such as the obligation to enter into 
consultationss with other States Parties or the obligation to follow prescribed 
proceduress for the pacific settlement of disputes in case such settlement is 
sought. . 
Thee law of arms control is studied here as a special branch of international 
law.. That is to say, it is considered that the law of arms control is composed 
off  a number of systems of legal norms that are related because of their 
commonn subject matter, viz. the regulation of national armaments, and their 
commonn ultimate objective, viz. the achievement of general and complete 
disarmamentt under strict and effective international control. Attempts to 
identifyy arms control law as a special branch of international law have only 
beenn made quite recently.111 As in other fields of international relations, the 
realisationn of arms control implies the establishment of the necessary legal 
framework,, substantiating the State's agreement on principles and rules, 
obligationss and rights, as a means to achieve the common objectives 
pursued.. A quite impressive collection of treaties nowadays constitutes the 
basiss for this framework of international law aimed at the regulation of 
armaments.. Both multilateral and bilateral treaties refer to earlier arms 
controll  treaties as the source of their own conclusion and of the obligation to 
furtherr negotiate and conclude more advanced agreements. As a direct result 
off  the close interrelationship and interdependence of all arms control treaties 
(andd related documents), a special branch of contemporary international law 
iss created, which comes under the broader field of the rules of international 

1111 See Mrazek (1987), p. 89: "Until recently, arms control and disarmament measures were 
treatedd as parts of 'International Security Law', being the set of norms of international law 
directlyy concerned with ensuring peace and preventing war, i.e. primarily with the 
implementationn of the principle of the non-use of force". See also Lysén, (1990), p. 11 and p. 
222,, in which the author identifies the 'Law of Disarmament' as a special branch of public 
internationall  law; Feldman (1991), p. 35: "The failure, until recently, to investigate the 
internationall  law of arms control as such or in connection with works on arms control and 
disarmament,, has resulted in a hiatus in the science of international law". He identifies arms 
controll  and disarmament as part of the 'Law of International Security'; Bolintineanu (1987), 
p.. 22, who tries to review "certain trends in the forming of what might be called in the future 
thee international law of disarmament, as a new branch of public international law of today" ; 
Blixx (2000), p. 41: "(...) one may marvel that the legal rules on arms control and disarmament 
(...)) have expanded to such an extent that they now constitute a separate body of law next to 
otherr new bodies of international law (...)". Finally, see Myjer (1980), p. 301: "(...) the 
materiall  presented in this study can be regarded as theoretical groundwork for a new Chapter 
inn international law on the control and limitation of arms: 'the law of weapons'.", and Myjer 
(1995),, p. 547: "The law of arms control is a sub-area of the international law of military 
security.""  Greenwood (1998), identifies 'the law of weaponry, which seeks to regulate both 
thee means and methods of warfare', and, remarkably, considers that to be 'one of the oldest 
andd best established areas of the laws of war' (whereas almost all arms control law is designed 
too work in times of peace as well). 
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laww relating to international peace and security.112 The following definition 
off  that branch, the law of arms control, is used:113 

thee law of arms control is that part of public international law which 
dealss both with the restrictions internationally placed upon the 
freedomm of behaviour of States with regard to their national 
armaments,, and with the applicable supervisory mechanisms. 

Itt follows from this definition that the law of arms control, like other fields 
off  law, has two components: a substantive part, that wil l be referred to as 
substantivee arms control law, and an institutional part, that wil l be referred 
too as institutional arms control law. The first part of the above definition 
referss to the substantive law of arms control and wil l be clarified and 
explainedd first. 

4.24.2 The substantive law of arms control 
Inn the first part of the definition, which reads ' [the law that deals with] the 
restrictionss internationally placed upon the freedom of behaviour of States 
withh regard to their national armaments', the term 'behaviour' (of a State) 
nott only encompasses dynamic behaviour - i.e. behaviour comprising some 
kindd of (productive) activity, such as testing, production, transfer, trade, 
stockpiling,, deployment and use of armaments, but also more static 
behaviour,, such as research and development and possession of armaments. 
Thee term 'freedom' (of behaviour) is used, because it is alleged that, as a 
principle,, States are free to behave as they like with regard to their national 
armaments,, as long as restrictions have not been accepted by them. As the 
ICJJ observed: "State practice shows that the illegality of the use of certain 
weaponss as such does not result from an absence of authorisation but, on the 
contrary,, is formulated in terms of prohibition," and: "in international law 
theree are no rules, other than such rules as may be accepted by the State 
concerned,, by treaty or otherwise, whereby the level of armaments of a 
sovereignn State can be limited."114 The latter observation is of course 

1122 See Bolintineanu (1987), p. 21; see also Kolasa(1995), p. 142. 
1133 Cf. the definition provided by Myjer (1994), p. 151, as follows: "The Law of Arms Control 
iss that part of Public International Law that deals both with the restraints internationally 
exercisedd upon the use of military force (in general) and on the use and/or the possession of 
armamentss (in particular), whether in respect of the level of armaments, their character or 
deployment,, and with the applicable supervisory mechanisms". 
1,44 See Advisory Opinion (1996), p. 247 (par. 52) and see Nicaragua Case (1986), p. 135 
(par.. 269), respectively. This does not mean that arms control treaty law consists exclusively 
off  limitations on the freedom of behaviour of certain States with regard to their national 
armaments;; as a corollary to these limitations, the law may also make explicit a right of States 
too engage in certain behaviour with some of those armaments. For example, the NPT has 
madee clear that those States that have achieved the official status of NWS possess their 
nuclearr weapons in accordance with international law. 
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withoutt prejudice to rules of customary international law, that become 
bindingg on States without their express consent to be bound. However, 
exceptt for some of the specific obligations not to use weapons with certain 
characteristics,, it is extremely doubtful that any such norms exist in the field 
off  arms control law (see infra, chapter [3]). 
Thee words 'internationally placed' are used to emphasise that the law of 
armss control is part of public international law, which operates between 
sovereignn States. Contracts between governments and public or private 
enterprisess or individuals fall outside the scope of the law of arms control. 
Alsoo national laws, that e.g. restrict the possession of small arms to the 
policee forces or similar internal security forces, clearly fall outside the scope 
off  the law of arms control (the permanent use of the adjective 'international' 
beforee the words 'law of arms control' seems exaggerated and superfluous, 
sincee in fact no comparable national laws exist on the subject). The same is 
truee for all kind of 'political' declarations that do not set norms but merely 
indicatee the existence of certain intentions; since they are not part of binding 
internationall  law, they too fall outside the scope of the law of arms control. 
Thee term 'restrictions' refers to qualitative and quantitative limitations, such 
ass circumscription of the character of certain behaviour (e.g. testing of 
nuclearr weapons only for peaceful purposes), or numerical limitations 
placedd on (static) behaviour (e.g. prescribed levels of certain categories of 
'heavy'' conventional armaments in Europe), or a combination of both 
quantitativee and qualitative limitations (e.g. prescribed limits on the number 
off  strategic nuclear weapons and on the maximum number of delivery 
vehicless allowed per nuclear missile). 'Restriction' can also be endeavoured 
byy way of (near) total prohibitions, which would amount to disarmament. In 
thiss study, disarmament is considered to be the most far-reaching form of 
armss control rather than a distinct notion.115 Disarmament means that the 
restrictionss placed on the behaviour of States consist of prohibitions to 
possesss armaments above a set limit, which lies beneath the level of 
armamentss that this State already possesses. 
Thee term 'national armaments' refers to all military capabilities that a State 
possessess for defensive and offensive purposes (including military 
operationss within the framework of the UN). They include conventional 
armamentss of all sorts, as well as weapons of mass destruction and all 
relatedd delivery systems. 'National armaments' can also relate to armed 
forcess (troops) and their training, but legally binding restrictions on the 
armedd forces of a State are normally only found in peace treaties, where the 
victorr State(s) impose this kind of restrictions on the vanquished State(s). 
Thiss study concentrates on arms control law that has been negotiated freely 
inn peace time between sovereign States. Therefore, any discussion of forced 

1155 See for a comparable view, Goldblat (1994), p. 3. 
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restrictionss on armed forces pursuant to peace treaties wil l be limited to 
thosee cases the historical value of which merits discussion. 
Thee focus on (the behaviour of) 'States' is to denote that arms control law is 
State-oriented,, State-made and largely State-dominated. Naturally also 
publicc and private national industries, such as chemical industries, must 
complyy with the restrictions that have been imposed on the freedom of 
behaviourr of the States of which they bear the nationality. It is a principle of 
internationall  law that States take the action necessary to enable the 
implementationn of their international obligations in their national legal 
order.1166 However, as the definition already shows this study wil l not go into 
nationall  implementation measures, such as the national laws that must be 
enactedd by States that apply the dualist system in order for international law 
too become applicable in that State, nor wil l it deal with related legal 
problems,, such as problems that may arise as a result of weapons-producing 
publicc and private companies situated outside the territory but still under the 
jurisdictionn or control of a State Party to applicable arms control treaties. 

4.34.3 The institutional law of arms control 
Thee second part of the definition, 'the applicable supervisory mechanisms', 
referss to the institutional law of arms control. Since focus wil l be principally 
onn this part of the law of arms control, the clarifications provided here are 
provisionall  and wil l be elaborated in the following chapters. 
Ass has already been mentioned, there exists no general legal principle that 
forcess States to conclude arms control agreements. The law of arms control 
thereforee starts at a point where States are already prepared, in principle, to 
limi tt their freedom of behaviour with regard to their national armaments, 
becausee they expect it will serve their interests best. But even then, arms 
controll  law can only attain its objectives if States somehow gain the 
confidencee that they wil l mutually act in compliance with the arms control 
agreementt they entered into.117 In practice, the conditions under which 
Statess are prepared to trust each other in the sensitive field of arms control 
havee been embodied in supervisory mechanisms. The term 'supervisory 
mechanisms'' refers to legal arrangements on the basis of which control of 
compliancee by the States (or by other persons on their behalf) with arms 
controll  obligations can take place. Supervisory mechanisms (in arms control 
treatiess often referred to as 'control systems') encompass not only methods 
off  supervision, but also a whole complex of provisions that regulate under 
whatt circumstances, with what purposes and by what body according to 

1166 Exchange of Greek and Turkish Populations (Greece v. Turk.), 1925 PCIJ (ser. B) No. 10, 
att 20 (Feb. 21). SeeCherif Bassiouni (1990), p. 793. 
1177 Cf. Landly (1966), p. 1: "(...) the adoption of international legislation and its formal 
acceptancee by a growing number of countries cannot, by themselves, add to the stability of 
inter-Statee relations, unless there also exists some degree of assurance that the Contracting 
Partiess really comply with their obligations". See also Myjer (1997), p. 355. 

39 9 



whatt specific procedures of decision-making, those methods may be used, 
i.e.. the institutional design. As we wil l see (infra, Chapter [4]), the 
institutionall  design of the arms control treaty is crucial to the 
implementationn of the treaty and the effective functioning of the entire 
processs of (international) supervision of compliance. 
Thee adjective 'applicable' is used to indicate that different supervisory 
mechanismss relate to different arms control agreements; supervision of arms 
controll  law is largely treaty-specific. The supervisory mechanisms that are 
'applicable',, are found in the arms control treaties proper, as well as in 
certainn areas of general international law (such as the law of treaties and the 
lawss of war). 

4.44.4 The common ultimate objective of the arms control process 
Whateverr the specific subject matter of the legal instruments that together 
constitutee the law of arms control, they are always considered by the 
Contractingg Parties as a step in the arms control process on the way towards 
achievingg the common ultimate objective of 'general and complete 
disarmamentt under strict and effective international control', or more 
limitedd 'higher' goals in that respect. The quest for general and complete 
disarmamentt stems from the conviction that the complete elimination of 
somee category of weapons (such as chemical or nuclear weapons) offers the 
onlyy effective guarantee against the threat or use of such weapons. General 
andd complete disarmament comes down to the dismantling and destruction 
orr the reduction and abolition of armaments, at most to a level necessary for 
thee State to maintain internal law and order (and to contribute to the 
enforcementt of international obligations by common action). For 
disarmament,, even in its general and complete form as the outcome of the 
armss control process, does not denote the complete absence of weapons at 
thee national level. States have the right to maintain internal order and to 
retainn military capabilities to that end. Some additional capability, necessary 
too deliver a proportional contribution to the defence of international law and 
orderr outside the State territory in the context of operations of the UN or of 
regionall  organisations must remain available, too. 
Thee first proposals to come to general and complete disarmament as the 
outcomee of the arms control process stem from the period of the League of 
Nations,, during which a high level of armaments was considered to 
constitutee a danger to the peace per se. After WW II, the UN established a 
propositionn of its own: a high level of national armaments is only a danger 
too peace if it is not general, for the relative unpreparedness of one part of the 
worldd will always encourage aggression."8 This may account for the 
continuedd emphasis on general and complete disarmament after WW II, 
albeitt that it is safe to assume that between both World Wars the focus in 

Martinn (1952), p. 58. 
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armss control shifted from the notion that 'general and complete disarmament 
shouldd take place' to the consideration that 'should disarmament take place, 
itt should be general and complete'. 
Thee principle that plans for the reduction of armaments need to be of a 
generall  and complete character has remained the point of departure, as is 
shownn by references to general and complete disarmament in many 
internationall  documents, covering either a single category of weapons (e.g. 
nuclearr weapons) or referring to unqualified disarmament.119 The preambles 
too several arms control treaties declare that the treaties constitute a step 
towardss general and complete disarmament (and towards more limited 
higherr goals in their subject area).120 The related obligation to pursue 
negotiationss in good faith leading to a 'treaty on general and complete 
disarmamentt under strict and effective international control' has likewise 
beenn repeated many times.121 With regard to nuclear weapons, the ICJ has in 
additionn explicitly stated that these negotiations must be brought to a 
conclusion.1222 Viewed in a broad evolutionary context, the process of arms 
controll  still works towards the ultimate aim of achieving general and 
completee disarmament under strict and effective international control. 
Soo far, littl e progress has in fact been made towards creating the 
preconditionss for a programme for general and complete disarmament. In 
orderr to reach at least limited goals of arms control, partial arms control 
measuress have rightly obtained priority over the programme for general and 

1,99 An important re-statement of the idea of GCD can be found in McCloy/Zorin (1961), point 
1(a):: "[that] disarmament is general and complete (...)"; see furthermore the Helsinki Final 
Actt (1975) and see the 'Decision on Principles and Objectives for Nuclear Non-proliferation 
andd Disarmament', annexed to Final Document NPT (1995) as well as Final Document NPT 
(2000),, comments to Art. VI, par. 11, in both of which the Conference reiterates the ultimate 
goalss of the complete elimination of nuclear weapons and a Treaty on General and Complete 
Disarmamentt under strict and effective international control. See also Final Document BWC 
(1996),, p. 14. 
1200 See e.g. the preambles to the LTBT, NPT, CTBT and CWC. Some treaties even include 
similarr obligations outside the preamble, in their provisions; see e.g. Art. XVII I of the 1990 
CFE-Treaty. . 
1211 See e.g., art. VI of the NPT (1968); the Declaration of the UNGA on the 'Principles of 
Internationall  Law concerning Friendly relations among States (Res. 2625 (XXV ) of 24 
Octoberr 1970) and the 'Charter of Economic Rights and Duties of States (UNGA Res. 3281 
(XXIX )) of 12 December 1974). See also SSOD-I (1978) and the 'Declaration on 
Internationall  Co-operation for Disarmament' (UNGA Res. 3488 of 11 December 1979). 
1222 See Advisory Opinion (1996), par. 105(F), Decision of the Court: "There exists an 
obligationn to pursue in good faith and bring to a conclusion negotiations leading to nuclear 
disarmamentt in all its aspects under strict and effective international control". The Court also 
referss (in par. 102-103) to S/Res/984 (1995) of 11 April, 1995, and to Final Document NPT 
(1995). . 
1233 See SSOD-I (1978), par. 19 and 109. It is interesting to note that the Agenda of the 1998 
sessionn of the Conference on Disarmament (CD/1484) opened by stating: "Taking into 
account,, inter alia, the relevant provisions of the Final Document of [SSOD-I] (...)." In the 
CDD discussions of that year the ultimate aim of GCD with regard to nuclear weapons was 
repeatedd many times. See the Annual Report (1998) of the CD. 
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completee disarmament, a choice that was already proclaimed in the 1960s by 
thee US and the SU.124 The halting and reversing of the arms race, in 
particularr preventing the proliferation of nuclear weapons, and the gradual 
reductionn of military budgets on a multilaterally agreed basis, have been 
proclaimedd as more limited 'higher' goals of arms control.125 Still, the 
objectivess of specific arms control measures should always be placed in the 
perspectivee of their common, 'higher' goals and the conduct of negotiations 
onn partial measures of arms control should always be considered in the 
contextt of the ultimate goal of general and complete disarmament.126 

Inn the process towards achieving general and complete disarmament, all 
measuress of consensual arms control law, especially those involving 
disarmamentt proper, must be balanced so that at no stage of the 
implementationn of arms control treaties any State or group of States gains a 
militaryy advantage over others, and so that security is ensured equally for all 
participatingg States. As such, general and complete disarmament should be 
implementedd in an agreed sequence, by stages, until the process is 
completed,, taking into account the need of States to protect their security at 
eachh stage, with the objective of undiminished security at the lowest 
possiblee level of armaments and military forces. Approximate equality and 
parity,, as well as undiminished security, are the basis for the achievement of 
aa stable situation at a lower level of military potential.127 During the whole 
processs it remains essential to watch that the achievement of any specific 
armss control measure does not result in increasing armaments in other ways 
orr in triggering an arms race or turning the process into other directions. 

5.. International law applicable to the behaviour  of States with regard to 
theirr  national armaments outside the law of arms control 

5.15.1 The applicability of rules of international law to the law of arms control 
Armss control law does not operate independently of related relevant fields 
off  international law, in particular the law of treaties, the law of international 
organisations,, the laws of war and the law on State responsibility. There is 
off  course a major difference between rules forming part of the law of arms 
controll  and rules being applicable to the law of arms control. For example, 
thee fact that the twelve-miles zone is used as a criterion in the 1971 Sea-Bed 
Treaty1288 and is thus declared applicable to a treaty that bears all 

1244 See McCloy/Zorin (1961), par. 8. Cf. also already Kelsen (1934), p. 6. 
1255 See SSOD-I (1978), par. 8, par. 55-58, par. 65, par. 89-90 and par. 94-95. 
1266 "Al l measures should be taken in such a way that they would facilitate and form part of 
thiss [i.e. the GCD] programme". See McCloy/Zorin (1961), par. 8. 
1277 See SSOD-I (1978), par. 22 and 29. See also United Nations (1982), p. 10 (par. 47-49) 
andd p. 33 (par. 159-160) and see Ipsen (1999), p. 991. 
1288 In full: Treaty on the Prohibition of the Emplacement of Nuclear Weapons and Other 
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characteristicss of an arms control treaty, does not alter the place of this rule 
inn the system of general international law. It remains part of the law of the 
seaa and does not by itself become a rule of arms control law. 
Thee law of arms control, as any branch of law, does not operate in a legal 
vacuum.. In principle, littl e difficulty arises regarding the applicability of 
generall  international law to the law of arms control, since arms control law 
functionss in the system of general international law as a special field of law. 
Itt is important to distinguish between rules of general international law that 
coverr all international legal relationships, irrespective of their subject 
matter,, and rules of international law that are of direct importance to the law 
off  arms control, although they fall outside its scope. The first category of 
ruless here refers to the general law of treaties, as laid down in the Vienna 
Conventionn on the Law of Treaties, and the law of State responsibility, as 
laidd down in the Draft Articles on State Responsibility of the ILC. The 
secondd category of rules referred to above relates to the international law 
thatt regulates the use of force, as laid down in the laws of war. 
Itt has been alleged that many of the concepts of the law of treaties and the 
laww of State responsibility, such as 'military necessity', 'force majeure' or 
thee operation of 'rebus sic stantibus' in a case of changed circumstances, 
whichh have their basis in customary international law, are not suitable for 
armss control issues due to their inherent vagueness and ambiguity.129 There 
iss however no valid legal reason why customary international law should not 
applyy to the law of arms control. On the contrary, the 'juridification' which 
takess place in the sphere of arms control and which justifies the treatment of 
armss control and disarmament law as a special branch of international law 
entailss precisely this embedding of that law into the system of general 
internationall  law.130 Naturally, in situations where and to the extent that the 
laww of arms control sets its own rules that conflict with rules of general 
internationall  law, the applicability of the general rules of international law 
wil ll  generally be subsidiary, subject to the principle of lex specialis derogat 
legilegi generali. But even in such situations, specific circumstances could be 
imaginedd in which application of the general rules of international law might 
bee contemplated. The consequences of the applicability of the general law of 
treatiess and the law of State responsibility wil l be discussed in chapter [7], 
sincee concurrence of arms control law and general international law is an 
issuee arising in regard to the consequences of non-compliance with arms 
controll  treaties. 
Thee specific branches of law that are distinct from, but of direct importance 
to,, the law of arms control because of their subject matter, are the 
constituentt parts of the laws of war, viz. the ius ad bellum and the ius in 

Weaponss of Mass Destruction on the Sea-Bed and the Ocean Floor and in the Subsoil 
Thereof,, Art. I and II. For an analysis of this treaty see infra, Chapter [5]. 
,299 See Dahlitz (1991), p. 161. 
]i]i °Cf.°Cf. Myjer(1990),p. 99. 
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bello.bello.nxnx In the next paragraph, the effects of those fields of law on the law of 
armss control wil l be briefly discussed. 

5.25.2 The law of arms control and the laws of war 
Inn its 1996 Advisory Opinion on the question of the legality of the threat or 
usee of nuclear weapons, the ICJ provided an overview of the law most 
directlyy applicable to issues of arms control.132 From this Opinion, it is 
possiblee to determine what restraints are posed on the freedom of behaviour 
off  States with regard to the use or threat of use of their national armaments 
outsidee the rules of arms control law. The ius ad bellum is that part of the 
lawss of war that determines under what circumstances the use or threat of 
usee of weapons is allowed in international law. Contemporary ius ad bellum 
iss codified in the Charter of the UN, which in general terms prohibits the 
aggressivee threat or use of weapons in international relations (Art. 2(4)). 
However,, provision has been made for the contingency that a State infringes 
thiss rule and, without authorisation of the UNSC, without indeed making 
anyy attempt to obtain such authorisation, proceeds to take steps against 
anotherr State amounting to the use of force. A State that is the victim of 
suchh aggression has the right to take emergency action by way of self-
defence,, albeit that any use and threat of use of armed force must be in 
conformityy with the Charter of the UN and forceful self-defence in 
particularr must be in conformity with Art. 51 of the Charter and the 
principless of proportionality and necessity. Customary international law not 
onlyy prohibits the use of force in international relations, but recognises a 
rightt to self-defence as well.133 Depending on the interpretation of the 
customaryy right of self-defence, self-defence may be considered lawful in 
otherr situations but those covered by the codified variant. Generally, an 
armedd attack must be in progress (or must at least be imminent134) in order 
too give rise to the lawful resort to self-defence. The use of military force 
outsidee the context of self-defence, such as recourse to armed reprisals in 
timess of peace, is unlawful.135 

Itt should be kept in mind that specific treaty or customary law-based 
prohibitionss on the use of particular weapons are actually prohibitions of use 
off  those weapons in self-defence or in collective security operations 
authorisedd by the UNSC under Chapter VII of the UN Charter. In the 
absencee of explicit legal prohibitions, States must be presumed to have the 
rightt to embark upon weapons programmes such as testing and development, 

1311 On the importance of distinguishing both parts, see Gill (1999). 
1322 See Advisory Opinion (1996), par. 23-34. 
1333 See Nicaragua Case (1986), p. 94. See also Shaw (1997), p. 788-789. 
1344 See Franck (1970). At the same time, the concept of 'anticipatory self-defence' which 
recognisess a right of self-defence outside situations of armed attack should be mentioned. See 
e.g.. Shaw (1997), p. 789-790. 
1355 See Advisory Opinion (1996), par. 46. 
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measuress associated with readiness and targeting, and determinations of 
reliabilityy precisely because they are legally entitled to defend themselves 
(especiallyy in wars of surprise or deception). Finally, it should be noted that 
collectivee self-defence in regional organisations and alliances is also 
allowedd under the ius ad bellum. The use of force applied by a State whose 
rightss have not been directly infringed, in fulfilment of its obligations to an 
alliancee for the defence of its ally in response to aggression affecting that 
ally,, is legal assistance. 
Furthermoree and in addition, the threat or use of weapons must be in 
conformityy with the ius in bello, better known as international humanitarian 
laww or the humanitarian laws of war. There is obviously a relationship 
betweenn the law of arms control and the humanitarian laws of war. Whereas 
thee first is meant to contribute to international security and to the avoidance 
off  large-scale armed conflict, the second is meant to reduce the horrors of 
armedd conflict once it has nevertheless broken out.136 An obvious distinction 
betweenn both fields of law is of course that the humanitarian laws of war 
directlyy address the behaviour of individuals (especially combatants), 
whereass arms control law is directed at regulating the behaviour of States. 
Thee branch of law known as international humanitarian law consists of the 
so-calledd 'Hague Law' (the Hague Conventions of 1899 and 1907) and the 
'Genevaa Law' (Conventions of 1864, 1906, 1929, 1949), which are highly 
interrelated.1377 Apart from specific regulations in the 'Hague' and 'Geneva' 
law,, the freedom of behaviour of States with regard to the use of their 
nationall  armaments is limited by some general principles of the 
humanitariann laws of war which find their origin in customary international 
law.. The Court in its 1996 Advisory Opinion dealt with international 
humanitariann law in two main principles, viz. the principle of distinction and 
thee principle of prohibition of unnecessary suffering.138 The freedom to 
choosee methods and means of injuring the enemy in an international armed 

1366 See Carter (1998). See also Greenwood (1998), p. 191, who rightly asserts that there is no 
reasonn why humanitarian and disarmament considerations should not be combined. Cf. also 
Myjer(1999),, p. 373. 
1377 See Advisory Opinion (1996), par. 75. 
1388 On both principles see Greenwood (1998), p. 194-200. Under the principle of distinction, 
aa belligerent is required to distinguish between the enemy's combatants and military 
objectivess on the one hand and the civilian population and civilian property on the other, and 
too direct his attacks only against the former. The other principle has been concisely illustrated 
inn the preamble to the 'Declaration Renouncing the Use, in Time of War, of Explosive 
Projectiless under 400 Grammes Weight' (Signed at St. Petersburg, 29 November/11 
Decemberr 1868): "Considering (...) [T]hat the only legitimate object which States should 
endeavourr to accomplish during war is to weaken the military forces of the enemy; that for 
thiss purpose it is sufficient to disable the greatest possible number of men; that this objective 
wouldd be exceeded by the employment of arms which uselessly aggravate the sufferings of 
disabledd men, or render their death inevitable; that the employment of such arms would, 
therefore,, be contrary to the laws of humanity (...)". Reprinted in Schindler & Toman (1988), 
p.. 101-103. 
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conflictt are limited by those principles. Since neither the rules deriving from 
thee UN Charter nor the principles deriving from humanitarian law 
distinguishh between the type of weapons that are made use of, these general 
ruless and principles are applicable to all kinds of weapons. Therefore, the 
threatt or use of any weapon must be applied in self-defence, which must be 
necessaryy and proportional to the attack against which the defence takes 
placee and which must distinguish between civil and military objects, and, 
finally,, which must limit the damage inflicted to the pursuit of military 
objectivess and not cause unnecessary suffering. 
Regardingg nuclear weapons, the Court in its 1996 Advisory Opinion was 
unablee to find a general or specific prohibition of their threat or use.139 

Therefore,, with regard to nuclear weapons the same goes as with regard to 
conventionall  weapons: even though their aggressive use is generally 
prohibited,, their use in self-defence is limited only by the demands of 
proportionalityy and necessity and the basic principles of humanitarian law. It 
shouldd be added that the Court restricted the legality of the use of nuclear 
weaponss in self-defence somewhat further to 'extreme circumstances of 
self-defence,, in which the very survival of a State would be at stake'.140 

However,, since it wil l be up to the State proper to decide on what occasions 
itss 'very survival' is at stake, the legal importance of that qualification 
shouldd not be overestimated. Some arms control treaties that deal with 
specificc categories of weapons prohibit the threat or use of the specific 
weaponss they deal with. In the treaties relating to arms control that are in 
forcee today, all behaviour (including use) with regard to chemical weapons 
hass been generally and completely outlawed in the CWC, whereas the use of 
biologicall  weapons is prohibited by the BWC and the 1925 Geneva 
Protocol.. Furthermore, the use of certain conventional weapons, which may 
veryy well be excessively injurious, cause unnecessary suffering or have 
indiscriminatee effects, has been prohibited primarily for humanitarian 
reasonss in the Protocols to the 1981 Certain Conventional Weapons 
Convention. . 
Generallyy speaking, the concurrence of rules affecting the freedom of States 
too threat or use weapons, originating from the law of arms control on the one 
handd and the laws of war on the other, does not give rise to difficulties. 
Nevertheless,, some ambiguity may arise relative to the scope of the 
prohibitionn of the use of particular weapons. For early prohibitions on the 
usee of weapons were sought to establish laws of war prohibitions that were 
intendedd to develop from being prohibitions affecting only the ratifying 
Statess to ultimately becoming part of customary international law.141 

Whereass the laws of war rely heavily on custom as their source and attempt 

1399 See Advisory Opinion (1996), par. 74. 
1400 See the Decision of the ICJ in Advisory Opinion (1996), par. 105 (2(E)). 
1411 See Almond (1997), p. 16. See also Kahn (1999), p. 393-401. 
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too uphold the reach of customary international law over the conduct of 
hostilitiess and warfare (e.g. via the de Martens Clause142), in the law of arms 
controll  the opposite occurs by strict reliance on treaty law. Consequently, it 
iss still disputed whether the prohibitions of use as contained in arms control 
treatiess such as the CWC and the 1925 Geneva Protocol have an erga omnes 
character,, i.e. whether also States that are not Parties to those treaties are 
neverthelesss bound by the prohibition of use contained therein. It can be 
upheldd that in the absence of universal adherence to arms control treaties, 
Statess that have not become Parties to the treaties and that are not otherwise 
restrictedd from displaying certain behaviour with regard to their national 
armamentss under international law,143 have the right to defend themselves 
withh all weapons available so long as they do not violate the principles of 
internationall  humanitarian law. Obviously, e.g. chemical and biological 
weaponss can only be used in self-defence in very specific circumstances 
withoutt necessarily violating international humanitarian law; therefore, the 
absencee of a formal prohibition of the use of these 'inhumane' weapons for 
Statess not Parties to the relevant treaties is anyhow compensated by the 
restraintss originating from the laws of war. 

Otherr behaviour with regard to national armaments, not consisting of their 
threatt or use, is not governed by the rules and principles of the ius ad helium 
andd the ius in bello. Restrictions on that behaviour, relating to the 
development,, production, acquisition, possession or retention, storage, 
testingg and transfer of certain types of weapons are rooted in arms control 
treaties,, just like quantitative and qualitative restrictions on specific 
weapons.. Consequently, in peace time, the possession, production, testing, 
stockpilingg and refining of weapons is only restricted by treaty-based 
restraints.. The effects of war or armed conflict on the validity and the 
operationn of arms control treaties wil l be dealt with in chapter [7]. At this 
point,, it suffices to note that some arms control treaties which prohibit the 
usee of a particular weapon declare this prohibition to be valid 'under any 
circumstance'.1444 This implies that States Parties to those treaties are never 
allowedd self-defence with those particular weapons, not even in situations of 
large-scalee armed conflict or war. With regard to other arms control treaties 
nott containing such an extensive prohibition, the principle of reciprocity in 
armss control law might interfere with the requirement that a State employs 

1422 The de Martens Clause, which was introduced in the 1899 Hague Convention and repeated 
inn Protocol I of 1977 (Art. 1(2)) declares that in cases not covered by that Protocol or other 
internationall  agreements, civilians and combatants remain under the protection and authority 
off  principles of international law derived from established custom, from the principles of 
humanityy and from the dictates of Public Conscience. The Clause should not be regarded as 
layingg down a separate legal principle forjudging the legality of weapons under existing law, 
seee Greenwood (1998), p. 206. 
1433 E.g., in the case of Iraq, severe restrictions on the freedom of behaviour with regard to its 
nationall  armaments originate from legally binding UNSC Resolutions. 
1444 See, e.g., Art. 1(1) of the CWC and Art. 1(1) of the APM Convention. 
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onlyy lawful weapons to counter another State's aggression, even if this 
aggressionn was performed using prohibited weapons. 



3 3 
Speciall characteristics of the 
laww of arms control 

1.. Introductio n 

Itt has been indicated in the previous chapter that the law of arms control 
occupiess the place of a special branch of international law within the system 
off  international law and politics. Although this branch of law is still in statu 
crescendi,crescendi, some distinctive legal characteristics can be discerned, which wil l 
bee discussed in this chapter. The issue as to the extent of which the law of 
armss control distinguishes itself from other branches of public international 
laww is not raised here. Rather, this survey of special characteristics serves to 
addresss particular features of this field of international law as compared 
withh the law in general. Special characteristics appear in the sources of arms 
controll  law, in the difference in scope of the substantive law as compared to 
thee institutional law of arms control, and in the absence of practice with 
regardd to some of the supervisory procedures provided for in the arms 
controll  treaties. 

2.. Characteristics of the sources of arms control law 

2.12.1 The sources of international law 
Inn a formal sense, 'sources of law' indicate the methods or procedures by 
whichwhich international law is created.145 Following the positivist legal tradition, 
thee sources of the law of arms control, as any branch of international law, 
cann be found in the formal sources of Art. 38 of the Statute of the ICJ, which 
remainn the core of international legal discourse.146 According to the 
provisionss of Art. 38(1), the Court, whose function it is to decide in 
accordancee with international law such disputes as are submitted to it, shall 

1455 See e.g. Briggs(1952), p. 44. 
1466 The text of this provision already appeared in a slightly different wording in Art. 38 of the 
Statutee of the PCIJ in 1920. Before that, in Art. 7 of the (unratified) Twelfth Hague 
Conventionn Relative to the Creating of an International Prize Court of 1907, a general 
determinationn of the sources of international law was given. See Degan (1997), p. 3. 
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applyy international conventions, whether general or particular, establishing 
ruless expressly recognised by the contesting States; international custom, as 
evidencee of a general practice accepted as law; and the general principles of 
laww recognised by civilised nations. As subsidiary means for the 
determinationn of rules of law, judicial decisions and the 'teachings of the 
mostt qualified publicists of the various nations' are mentioned. 
Itt is by now no longer seriously disputed that this determination of the 
sourcess of international law works beyond the limits of ICJ proceedings.147 

Inn general, a body of law can be described along the lines of conventional 
internationall  law (the treaties), customary international law and the general 
principless of law underlying them. There is no reason why this starting point 
shouldd be different in regard to the law of arms control. An inquiry into the 
instrumentss and procedures through which arms control law is created 
thereforee leads to the examination of arms control treaty law, customary 
armss control law and general principles of arms control law. 

2.22.2 The importance of treaties in arms control law 
Armss control law is in essence treaty law, i.e. the law created or evidenced 
byy or consolidated in an international agreement. The treaty is the supreme 
legall  means in the formation of this branch of law and other sources play 
onlyy a subsidiary role.148 The importance of treaties and their modification 
byy written amendment-like procedures is universally accepted in arms 
controll  practice. States have a sovereign right to conclude arms control 
treatiess and have an obligation, once they have become Parties, to 
implementt those treaties. This obligation is ultimately based on the basic 
rulee that States have to live up to their commitments.149 The consent about 
thee arms to be controlled, the supervisory mechanisms, and the process of 
assurancee of compliance is the common core of agreement among the States 
participatingg in an arms control agreement. 
Withinn the framework of the UN and regional organisations concerned with 
thee maintenance of international peace and security, newly concluded arms 
controll  treaties have been adopted. Several arms control treaties originated 
fromm regional initiatives and many others have been adopted by the UNGA 
beforee being opened for signature. The dominant position of the recognised 
nuclearr powers (China, France, Russia, UK, USA) in the world system has 
enabledd them to balance to a large extent the division of (economic, 
political,, military) power in the world, a circumstance that has proven 

Seee Mosler (1995), p. 515: "Although this provision [Art.38(l) (a) to (c)] is only binding 
onn the ICJ, it has generally become the point of departure for doctrinal discussions and for the 
practicall  application of international law". 
1488 Cf. Lysén (1990), p. 221; Committee on Arms Control and Disarmament Law (2000), p. 3. 
1499 Pacta servanda sunt. See Art. 26 of the 1969 Vienna Convention on the Law of Treaties. 
Thiss obligation only exists after the treaty has entered into force. Until that moment, the legal 
'statee of affairs' is governed by Art. 18 of the Vienna Convention. 

50 0 



decisivee for the failure or success of arms control negotiations. It should be 
recognisedd that the position of the nuclear powers has not only given them 
thee power to block progress in many fields of international law, but has - in 
casee of consensus between those powers, and especially between the USA 
andd Russia - also yielded results that would have been impossible in a world 
wheree the equality of sovereign States before the law would have been 
supportedd by equal (military) power. It can be maintained that in general the 
negotiatingg processes in the fora from which arms control treaties have 
resulted,, have been orchestrated by those nuclear powers. To lay down arms 
controll  measures in legally binding documents is tantamount to achieving 
orderr in the power relations in the international system. Order in power 
relationss brings stability and at least some degree of predictability in 
internationall  security issues, which is also beneficial to the consolidation of 
thee dominant position of the nuclear powers. 
Thus,, the close connection between arms control and (inter)national security 
hass dictated treaty-made law, also because of the relative clarity and 
certaintyy of treaty language as compared to instruments or rules emanating 
fromm other sources of law. The importance of treaties in arms control law 
cann therefore be explained from the nature of this field of law, as well as 
fromfrom the simple fact that developments in other sources of law have been 
problematicall  in the field of arms control. 

2.32.3 Classification of arms control treaty law 
Armss control treaties can be classified into very divergent categories, 
dependingg on the criteria used for classification. The types of weapons the 
treatiess seek to control (conventional, or weapons of mass destruction), the 
contentss of the norms contained in the treaties (e.g., prohibition, limitation, 
orr obligation to destroy), the (number of) States that are Parties to the 
treatiess (bilateral, regional, universal), or the fora in which the treaties have 
beenn negotiated (e.g., organs of the UN, or bilateral negotiating fora), to 
namee just a few relevant criteria, may all be used to group arms control 
treaties. . 
Fromm a legal point of view, one of the most functional criteria for 
classification,, however, is the division between arms control treaties that 
sovereignn States have voluntarily entered in to, and arms control measures 
thatt are part of peace treaties or ceasefire arrangements, and that 
consequentlyy have been imposed on 'vanquished' States by 'victor' States 
or,, nowadays, by international organisations. The first class of treaties 
mentionedd can be referred to as 'consensual' arms control law, whereas the 
latterr constitutes the class of 'dictated' arms control law. It should be kept in 
mindd that all sorts of considerations, especially security considerations, can 
inducee States to conclude an arms control treaty. The term 'dictated' arms 
controll  refers to situations wherein States are forced to conclude treaties 
whichh contain arms control measures, as a result of their defeat after an 
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armedd conflict.150 The division between consensual and dictated arms 
controll  wil l be used here as a criterion to make a first classification of arms 
controll  treaty law. 
AA second criterion useful for grouping arms control treaties is the division 
betweenn arms control treaties proper and those treaties, declarations or 
arrangementss that are accessory to arms control treaties, but that fall outside 
thee definition of the law of arms control because they do not restrain the 
behaviourall  freedom of States in arms control affairs. 

2.42.4 Arms control law as part of peace treaties or ceasefire arrangements: 
dictateddictated arms control law 
Inn past times, when war was considered a legitimate means of acquiring 
territoryy and of pursuing national political aims in general, provisions on 
armss control came into being as part of ceasefire agreements or peace 
treaties.. The defeated party was forced to consent to the imposition of arms 
controll  measures, including possible supervisory mechanisms.151 Arms 
controll  in these instances was 'dictated'. The coming into being of legal 
principless outlawing the use of force in international relations has not 
fundamentallyy altered this picture.152 On the contrary, arms control has been 
appliedd within the UN system in the form of dictated measures on numerous 
occasions.. The UN has consistently used arms control measures, mainly 
relatingg to the control of arms transfers to and from conflict areas, as part of 
comprehensivee settlements to be monitored and observed by UN Peace-
Keepingg missions. The UNSC has also on many occasions mandated arms 
embargoess as a sanction under Chapter VII (Art. 41) of the UN Charter.154 

Thee same pattern can be discerned in recent times, where arms control 
measuress have been imposed as part of the settlement after Iraq invaded 
Kuwait,, but also as part of the design for peace after the violent conflicts in 

Notee that this situation is completely different from the enforcement of compliance, which 
iss dealt with when discussing the institutional law of arms control {infra, chapters [4] and 
[7]).. Enforcement of compliance can take place in accordance with international law, 
preciselyy because a State has voluntarily consented to be bound by the terms of a treaty. In 
contrast,, 'dictated' arms control leaves no room for true 'voluntary' consent to be bound. 
1511 Examples can be found in many pre-WW II Peace Treaties, in particular in the 1919 
Versailless Treaty. See supra, chapter [1 ]. 
1522 For post-Charter arms control law as part of Peace Treaties, see the 1947 Peace Treaties 
withh Bulgaria, Finland, Hungary, Italy and Romania, all of which contain arms reduction- and 
demilitarisationn clauses, the 1955 Austrian State Treaty, the 1955 Protocol no. Il l on the 
controll  of armaments to the Modified Brussels Treaty (WEU), and the 1990 Treaty on the 
Finall  Settlement with respect to Germany. 
1533 For example, in S/Res/733 (1992) restrictions on arms transfers were introduced regarding 
Somalia;; later Resolutions provided for the deployment in Somalia of a UN-force 
(UNOSOM).. Eventually, the situation in Somalia led to the adoption of S/Res/794 (1992) 
whichh went further in its use of force mandate than any comparable Resolution of its time. 
1544 See, for example, S/Res/418 (1977) on South-Africa, S/Res/788 (1992), on Liberia; 
S/Res/7133 (1991) and S/Res/1160 (1998), both on the Federal Republic of Yugoslavia. 

52 2 



thee former Yugoslavia.155 The case of Iraq provides an example of dictated 
armss control law, imposed on Iraq as part of a mandatory settlement in 
UNSCC Resolutions, whereas the case of the former Yugoslavia provides an 
examplee of dictated, or perhaps better 'semi-dictated', arms control law as 
partt of the Dayton Peace Accords. The treaties and ceasefire agreements that 
weree concluded on these and similar occasions are not expressions of the 
wil ll  of sovereign States Parties, but instead reflect the wil l of 'the' 
internationall  community that imposes a settlement (including arms control 
measures)) on a State because of its aggressive, peace-threatening behaviour. 
Supervisionn in the context of this kind of imposed agreements has a 
completelyy different role than it has in arms control treaties that have been 
voluntarilyy entered into. Supervision in dictated arms control agreements is 
controll  in the sense of domination. Features such as international 
confidence-buildingg and reciprocity that play a vital role in the supervision 
off  consensual arms control law, are normally absent in cases of dictated 
armss control law. In addition, the respect for State sovereignty that accounts 
forr many difficulties in the drawing up of supervisory mechanisms in arms 
controll  treaties, is a far less relevant factor in the drawing up of dictated 
armss control law. 

2.52.5 Arms control treaties voluntarily entered into by the States Rarties: 
consensualconsensual arms control law 
Thee class of consensual arms control treaties forms the core of the 
conventionall  law of arms control since WW n. The treaties wil l be 
classifiedd here as follows: a division is made between bilateral and 
multilaterall  treaties; the multilateral treaties are divided into global and 
regionall  arms control treaties; global arms control treaties are divided into 
treatiess relating to uninhabited territories and areas not under the 
sovereigntyy of any State on the one hand and other global arms control 
treatiess on the other hand; in turn, the class of regional arms control treaties 
iss divided into the NWFZ treaties and the CFE Treaty. This classification is 
alsoo used in chapters [5] and [6]. 
Thiss section is not meant to provide an exhaustive overview, but it wil l list 
thee most important bilateral, regional and global arms control treaties that 
aree in force today. Also, other classes of documents concerned with 
consensuall  arms control wil l be considered. These documents differ from 
bilaterall  and multilateral arms control treaties either in their subject matter 
(documentss accessory to arms control agreements), in their format 

1555 See in the case of Iraq S/Res/687 (1991), which established UNSCOM. On the history of 
thee work of UNSCOM in Iraq, see Duelfer (2000). With regard to Yugoslavia, see the Dayton 
Agreement,, Annex 1-B, Article IV and the resulting 'Agreement on Sub-Regional Arms 
Control'' (Florence, 14 June 1996). On the nature of the (sub-regional) arms control 
paragraphss of the Dayton accords, see Den Dekker (1998). 
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(unilaterall  arms control measures) or by their nature ('politically' binding 
documentss concerned with arms control). 

2.5.12.5.1 Unilateral arms control measures 
Itt is duly recognised that declarations made by way of unilateral acts, 
concerningg legal or factual situations, may have the effect of creating legal 
obligations.. States may legally bind themselves towards others by way of 
suchh unilateral acts. The ICJ has underlined this starting-point even in the 
spheree of arms control, viz. with regard to unilaterally declared moratoria on 
(atmospheric)) nuclear test explosions.156 Still, in arms control law the use of 
unilaterall  measures as a means of self-restraint on the behavioural freedom 
off  States with regard to their armaments is quite rare. Apart from said 
testingg moratoria (that have in practice simply been lifted at any time when 
consideredd necessary), the reduction of short-range nuclear weapons 
betweenn the USA and Russia in 1991 provides an (exceptional) example of 
unilaterall  arms control measures. With two speeches in the fall of 1991, 
Presidentss Bush and Gorbachov came close to withdrawing and eliminating 
alll  deployed tactical nuclear artillery, missiles, and naval nuclear weapon 
systemss with a range of less than 500 kilometres, thereby outpacing any 
negotiationss on Short-Range Nuclear Forces.157 

Paradoxically,, at the same time this example illustrates the importance of 
reciprocityy in arms control, since the two 'sets' of unilateral measures were 
actuallyy part of a bilaterally co-ordinated action between the USA and 
Russia.. Both sides retained, for example, the air-delivered Short-Range 
Nuclearr Forces as the single category not affected by the ban. In addition, 
bothh sides felt that supervision of compliance with any kind of formal 
'short-rangee nuclear forces agreement' would prove to be impossible in 
practice,, given the numerous, small, very mobile and multi-capable forces 
suchh agreement would have to deal with. Therefore, to avoid endless and 
costlyy negotiations that would lead nowhere, unilateral action was preferred 
overr a formal treaty as the framework for the control of Short-Range 
Nuclearr Forces. 

Seee Nuclear Test Cases (1974), esp. par. 43-51. In August 1995 re-opening of the Nuclear 
Testss Case was requested by New-Zealand as a reaction to the resumption of (underground) 
nuclearr test explosions by France on the island of Mururoa. The ICJ decided that the Case of 
19744 could not be re-opened since the 1974 judgement had been based on a unilateral 
statementt that did not see to underground nuclear test explosions (but only to atmospheric 
ones).. See ICJ Press Release ICJ/541,22 September 1995. 
1577 See Smithson (1992); see also Quester (1992), p. 78-79, who speculates that potential 
command-and-controll  problems (because so many warheads have been added to the 
superpowerr arsenals in the previous decades) were at the basis of this reduction. Baglione 
(1997)) on the other hand, attaches a principal role to the national leaders that were 
simultaneouslyy balancing domestic political considerations against international challenges 
andd opportunities in their approach to arms control. 

54 4 



Furthermore,, both France and the UK have taken significant unilateral 
reductionn measures with regard to their land and air-based nuclear weapons, 
includingg the closing-down and dismantling of nuclear weapons related 
facilities. . 

2.5.22.5.2 Bilateral arms control treaties 
Almostt all bilateral arms control treaties that exist today have been 
concludedd between the USA and the SU/Russia. The bilateral arms control 
treatiess provide examples par excellence of the use of arms control law as a 
meanss to secure the strategic balance of power in the world. Apart from 
stabilisingg this balance by way of mutual reductions in the numbers of 
nuclearr missiles, which took place pursuant to the INF-treaty and the 
START-II  Treaty,159 the balance of power has been secured pursuant to the 
ABM-treaty1600 by ensuring vulnerability to a nuclear retaliatory strike, 
whichh is the essence of the strategic theory of Mutually Assured Destruction 
(MAD) . . 
Furtherr stability was sought through ensuring equality in technological 
developments,, which, in regard to nuclear weapons, took place by way of 
thee TTBT and the PNET,161 both of which limit the maximal yield of 

1588 The Treaty on the Elimination of the Intermediate-Range and Shorter-Range Missiles 
(INF-Treaty,, 1987) was concluded between the USA and the SU. A Memorandum of 
Understandingg on Data (MOU), a Protocol on Elimination and a Protocol on Inspection have 
beenn annexed to the treaty and form an integral part of it (Art. I). The Treaty was signed on 
Decemberr 8, 1987 and was ratified by the Parties on June 1, 1988. The Russian Federation 
hass assumed the SU's rights and obligations by the 1992 Resolution of Bishket; see Ipsen 
(1999),, p. 997. 
1599 START-I, the Treaty between the USA and the SU on the reduction and limitation of 
Strategicc Offensive Arms, was concluded on 31 July 1991. With the Protocol of Lisbon of 
1992,, START-I was adjusted to the changing political situation. As signatories, the 
governmentss of Belarus, Kazakhstan, the Russian Federation and Ukraine assumed the SU's 
rightss and obligations under START-I, thus providing START-I with the character of a 
multilaterall  treaty. The Treaty entered into force on 5 December 1994. 
1600 The Anti-Ballistic Missile Treaty (ABM-Treaty, 1972) was signed in Moscow on May 26, 
1972,, by the USA and the SU and entered into force on October 3, 1972. Agreed 
Interpretationss and Common Understandings were added to the Treaty as well as a Protocol, 
whichh was signed on July 3, 1974 and which entered into force on May 25, 1976. In addition, 
bothh Parties issued unilateral statements. On 26 September, 1997, four Declarations on the 
ABMM Treaty were agreed on and adopted by the US and Russia, inter alia declaring that 
Theatree Ballistic Missile Defence Systems such as Patriot rockets are not covered by the 
prohibitionss of the ABM-Treaty. See Ipsen (1999), p. 1006. 
1611 The Threshold Test Ban Treaty (TTBT) was signed in Moscow on July 3, 1974, (ILM 
1974,, 906) by the USA and the SU, and entered into force on 11 December 1990. A Protocol 
hass been annexed to the Treaty and forms an integral part of it. The TTBT is complementary 
too the Peaceful Nuclear Explosions Treaty (PNET; ILM 1976, 891), which was signed in 
Moscoww and Washington on May 28, 1976 and entered into force on 11 December 1990. A 
Protocoll  and an Agreed Statement form an integral part of the PNET. It is interesting to note 
thatt both treaties will become practically obsolete when the CTBT (1996) enters into force. 
Seee Ipsen (1999), p. 1004. 
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nuclearr weapon tests to 150 kilotons, and, with regard to both nuclear and 
chemicall  weapons, by way of bilateral agreements on verification 
experimentss involving trial challenge inspections, so as to gain experience 
andd thereby facilitate the elaboration and implementation of the multilateral 
(orr also bilateral) treaty that was to follow the verification experiment.162 

Otherr bilateral agreements between the USA and Russia on further 
reductionss of their nuclear weapons stockpiles have been negotiated and 
concludedd (START-II), but littl e progress has been made on their 
implementation.1633 Only on rare occasions have States other than the USA 
andd Russia concluded bilateral arms control agreements; one example is the 
Argentine-Brazill  Agreement on the Exclusively Peaceful Use of Nuclear 
Energy.164 4 

2.5.32.5.3 Multilateral arms control treaties 
Multilaterall  arms control treaties can be divided into regional treaties and 
universall  (global) treaties. As a rule, these treaties are structured to comprise 
aa short basic treaty, and various complex and very extensive annexes and 
otherr documents that are attached to the basic treaty. Many regulations in 
thee basic treaty find their extension, supplement or elaboration in the various 
annexess and other related documents. 

Seee the USA-SU 1989 'Agreement regarding a bilateral verification experiment and data 
exchangee related to prohibition of chemical weapons', especially Art. 1(3) (Text in 28 ILM 
14388 (1989)). See also the 'Agreement between the USA and the SU on Destruction and 
Non-Productionn of Chemical Weapons and on Measures to Facilitate the Multilateral 
Conventionn on Banning Chemical Weapons (US-Soviet Chemical Weapons Agreement)', of 
Junee 1, 1990 (entry into force 1 November 1993), especially Art. VI. As the title indicates, the 
superpowerss concluded this agreement with a view to achieving a world wide ban on 
chemicall  weapons in a multilateral Convention. The provisions of this Convention, the CWC, 
whichh came into force on 29 April 1997, shall prevail over conflicting provisions in the 
bilaterall  agreement; otherwise the agreement will supplement the Convention as between the 
Partiess (Art.VIII(l ) of the Agreement). See furthermore the special USA-SU 'Agreement on 
thee Conduct of a Joint Verification Experiment' of 9 December 1987, concluded for the 
purposee of elaborating effective verification measures for the treaty concerning the limitation 
off  underground nuclear weapon tests. 
1633 START-II was signed at Moscow on 3 January 1993. Protocols and a Memorandum of 
Understandingg are annexed to the START-II Treaty, which was ratified by the Russian 
Federationn on 19 April 2000, shortly after President Putin officially assumed power. The 
USAA ratified START-II on 26 January 1996. 
1644 This Agreement of 18 July 1991 established the Argentinean-Brazilian Agency for 
Accountingg and Control of Nuclear Materials (AB ACQ, which has been in operation since 
Julyy 1992. A quadripartite Safeguards-Agreement to cover all nuclear materials within the 
territoriess or under the jurisdiction or control of the two States was signed by the end of 1991. 
Onn 4 March, 1994, this Agreement, concluded between Argentine, Brazil, IAEA and 
ABACC,, entered into force. 

56 6 



a)a) Regional arms control treaties 
Thee regional arms control treaties include the CFE Treaty165 and the NWFZ 
treaties.1666 NWFZ treaties constitute the only category of arms control 
treatiess that have been negotiated primarily on the initiative of States from 
thee different regions instead of that of the nuclear superpowers. However, 
sincee supervision of compliance with the NWFZ treaties has been conferred 
onn the globally operating IAEA, the provisions of all nuclear non-
proliferationn treaties taken together (the NPT included) bear the character of 
aa global legal regime. Almost all negotiations on universal arms control 
treatiess as well as on arms control treaties relative to regions that are 
connectedd to a nuclear superpower by way of a military alliance, have been 
jointlyy initiated by those superpowers. 

b)b) Universal arms control treaties 
Somee of the treaties in this category relate to uninhabited territories and 
areass not under the sovereignty of any State;167 they were the first to be 
concluded,, since no sovereign State was forced to 'give up' any freedom of 
behaviourr within its territory. Various other global arms control treaties, 
relatingg either to conventional, nuclear, biological or chemical weapons, 
havee been concluded since.168 Some of those treaties do have far-reaching 

1655 The (original) Treaty on Conventional Forces in Europe was concluded 19 November 
1990,, and entered into force on 9 November 1992. In 1999 at the OSCE Istanbul Summit, an 
'Agreementt on Adaptation of the Treaty on Conventional Armed Forces in Europe' was 
adoptedd by the States Parties to the CFE Treaty (CFE.DOC/1/99, 19 November 1999). This 
Agreementt has not yet entered into force. 
1666 The Nuclear-Weapon-Free Zone Treaties encompass The Treaty of Tlatelolco (1967) 
signedd in Mexico on February 14, 1967, and entered into force on April 22, 1968 (Two 
Additionall  Protocols are annexed to the Treaty); the Treaty of Rarotonga (1985), which was 
openedd for signature on August 6, 1985, and entered into force on December 11, 1986 (The 
Treatyy encompasses Four Annexes and three Protocols); The African Nuclear Weapon Free 
Zonee Treaty (Treaty of Pelindaba) was signed in Cairo on 11 April 1996; the Treaty on the 
Southeastt Asia Nuclear Weapon-Free Zone (Treaty of Bangkok), was concluded 15 
December,, 1995 and entered into force 28 March 1997. 
1677 Starting with the Antarctic Treaty (1959), which was signed in Washington on December 
1,, 1959, and became effective on June 23, 1961; the Outer Space Treaty (1967), which was 
signedd in London, Moscow, and Washington on January 27, 1967, and entered into force on 
Octoberr 10, 1967; the Agreement governing the activities of States on the Moon and Other 
Celestiall  Bodies (1979) was opened for signature in New York on December 18, 1979, and 
enteredd into force July 11, 1984; the Sea-Bed Treaty (1971), which was signed in London, 
Moscow,, and Washington on February 11, 1971, and entered into force on May 18, 1972. 
1688 The first breakthrough in global arms control law came with the LTBT, the Limited 
nuclearr Test Ban Treaty (also known as Partial Test ban Treaty (PTBT), or 'Moscow 
Agreement'),, which was signed in Moscow on August 5, 1963, and entered into force on 
Octoberr 10, 1963. The Treaty on the Non-Proliferation of Nuclear Weapons (NPT) was 
signedd in London, Moscow, and Washington on July 1, 1968, and entered into force on 
Marchh 5, 1970. The Biological Weapons Convention (BWC) was signed in London, Moscow, 
andd Washington on April 10, 1972, and entered into force on March 26, 1975; the 
Conventionn on the Prohibition of Military or any other Hostile Use of Environmental 
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consequencess for the State's freedom of activities within its territory; formal 
ratificationn of these treaties puts in place various co-operative arrangements 
incorporatedd in their texts. 

2.5.42.5.4 Treaties, Acts and Documents accessory to arms control treaties 
Alongg with the basic arms control treaties, many accessory treaties, acts and 
documentss have come into being. They are legally binding and non-legally 
bindingg documents of whatever name that are concerned with arms control 
ass an instrument for the maintenance or the enhancement of international 
peacee and security. The legally binding documents in this sphere, that are 
accessoryy to the basic arms control agreements, include, at the bilateral 
level,, so-called 'Hot Line Agreements', which aim at excluding the outbreak 
off  nuclear war,169 and Agreements on notifications of missile launches and 
large-scalee military exercises.170 Both types of Agreements were concluded 
mainlyy between the USA and the SU. The unilateral declarations that have 
beenn made by NWS to assure NNWS against the threat or use of nuclear 
weaponss also fall into this category, since they can be considered accessory 
too the NPT and the NWFZ treaties.171 The accessory agreements purport to 
avoidd the unfolding of situations in which actions and reactions could 

Modificationn Techniques (ENMOD Convention), signed at Geneva on 18 May 1977, entered 
intoo force 5 October 1978; the Convention on Prohibitions or Restrictions on the Use of 
Certainn Conventional Weapons which may be deemed to be Excessively Injurious or to have 
Indiscriminatee Effects (Inhumane Weapons Convention), signed at New York on 10 April 
19811 and entered into force 2 December 1983; the Chemical Weapons Convention (CWC), 
wass signed in Paris on 13 January 1993 and entered into force on 29 April , 1997. The United 
Nationss Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of 
Anti-Personnell  Mines and on their Destruction, which was adopted at Oslo on September 18, 
1997,, entered into force on 1 March, 1999. The Comprehensive nuclear Test Ban Treaty 
(CTBT),, adopted by the UNGA on 26 August 1996, is also part of this group of global arms 
controll  treaties but has as yet not entered into force. 
1699 For example, the USA-SU Agreement on Prevention of Nuclear War, June 21, 1973; the 
USA-SUU Agreement on Measures to reduce the Risk of the Outbreak of Nuclear War, 
Septemberr 30, 1971; the UK-SU Agreement on the Prevention of Accidental Nuclear War, 
Septemberr 30, 1971; the Exchange of Letters between France and the SU concerning the 
preventionn of accidental or non-authorised launch of nuclear weapons, of 16 July 1976. 
Furthermore,, a Nuclear Threat Reduction Act (Nunn-Lugar Act) and numerous bilateral 
agreementss between the USA and the Russian Federation, Ukraine, Belarus and Kazachstan 
weree concluded as elaborations of several 'umbrella agreements' in the field of nuclear 
energy. . 

Forr example, the USA-SU Agreement on notifications of launches of intercontinental 
ballisticc missiles and submarine-launched ballistic missiles, signed on 31 May, 1988; the 
USA-SUU Agreement on reciprocal advance notifications of major strategic exercises, signed 
onn 23 September, 1989; the USA-SU Agreement on the prevention of dangerous military 
activitiess (DMA Agreement), entry into force 1 January 1990; also the USA-SU Agreement 
onn the establishment of Nuclear Risk Reduction Centres, of September 15, 1987 can be 
placedd in this category. 

Declarationss of NWS containing Security Assurances to NNWS were endorsed by the 
UNSCC in S/Res/255 (1968), as well as in S/Res/984 (1995). 
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throughh misconceptions or misjudgements lead to a greater risk of conflict, 
inn particular nuclear conflict. 
Onn several occasions institutional arrangements have been separated from 
thee formal texts of the basic treaties and have been transferred to 'annexes' 
andd other 'documents' accessory to the treaties. These annexes and 
documentss can be adapted and amended in a simplified way (as compared to 
thee constitutional requirements in place in most States with regard to formal 
treatyy amendment) so as to secure the flexibilit y of procedures. A 
problematicc category in this respect is constituted by all kinds of annexes 
andd other documents that are accessory to arms control treaties, but are not 
integrall  parts of those arms control treaties. A good example is the 
(unratified)) Strategic Arms Limitation Treaty (SALT-I) which was 
negotiatedd between the USA and the SU, starting in 1972. There are no less 
thann eight accessory documents to the SALT-I Treaty, none of which 
constitutee an integral part of the basic Treaty, even though they cannot 
operatee without it.172 These accessory documents differ in duration and some 
off  them do not even require formal ratification. The legal status of many of 
thosee documents is unclear; with regard to some of them even the basic 
questionn whether or not they are legally binding remains unanswered. The 
difficultiess that might arise out of the unclear status of documents attached 
too a basic treaty have been countered in later arms control treaties, by 
declaringg that the various Memoranda, Annexes and Protocols form an 
'integrall  part of the treaty'.173 Hence, it is clear that the regulation of certain 
issuess in one type of document or another has no further meaning than that 
off  a separation of rules in a technical sense. As such, the legal status of these 

1722 See Kolasa (1995), p. 7-12. These accessory documents are: an 'Interim Agreement on 
certainn measures with respect to the limitation of strategic offensive arms' (signed 26 May, 
1972);; a 'Protocol' to this Interim Agreement (26 May, 1972); 'Interpretations' to the Treaty 
andd other agreements (May 26, 1972; these 'Interpretations' are divided in: 'Agreed 
Interpretations'' and 'Unilateral Statements', whereby 'Agreed Interpretations' are further 
dividedd into 'Initialled Statements' and 'Common Understandings'); a 'Memorandum of 
Understandingg regarding the establishment of a Standing Consultative Commission' (21 
Decemberr 1972); a 'Protocol with Regulations of the US-Soviet Standing Consultative 
Commission'' (30 May, 1973); a 'Protocol to the Treaty on the limitation of anti-ballistic 
missilee systems' (3 July, 1974); a 'Declaration of the USA on the further application of the 
Interimm agreement' (23 September, 1977); and a 'Statement by the SU: intent regarding the 
SALTT Interim agreement' (24 September, 1977). 
1733 See, e.g., Art. XVII(l ) of the INF-Treaty: "This Treaty, including the Memorandum of 
Understandingg and Protocols, which form an integral part thereof, shall be subject to 
ratificationn in accordance with the constitutional procedures of each party (...)", and see Art. 
XVI II  of the CWC (which has three Annexes attached to it): "The Annexes form an integral 
partt of this Convention. Any reference to this Convention includes the Annexes". See also 
Art.. X of the CTBT. "The Annexes to this Treaty, the Protocol, and the Annexes to the 
Protocoll  form an integral part of the Treaty. Any reference to this Treaty includes the 
Annexess to this Treaty, the Protocol and the Annexes to the Protocol". 

59 9 



attachedd documents is not in doubt and they are to be implemented and 
executedd on an equal footing with the basic treaty. 

2.5.52.5.5 'Politically binding' documents concerned with arms control 
Armss control has always been a popular subject for all kinds of political 
deliberationss not producing legally binding documents. In recent years 
attemptss have been made to give some weight to these non-binding 
documents,, e.g. by calling them norms of'soft' law, or 'politically' binding 
measures.1744 They are acts the drafters did not intend to create legal 
relations,, even though they may give rise to formal procedures and 
institutionss to co-ordinate future actions. Such non-binding documents can 
bee considered indicators of the possible direction of the evolution of the law. 
Statess may choose between committing themselves to be bound by legal 
normss or accepting other norms to serve as guidance in their behaviour. 
Especiallyy in the field of arms control, taking account of the distinction 
betweenn legally binding and non-legally binding norms is of utmost 
importance. . 
Itt should be acknowledged that some of the (many) political documents have 
playedd an important role in the development of arms control law, by laying 
downn principles for the negotiation of future arms control agreements. 
Agreementss on negotiations for arms control are themselves not part of the 
laww of arms control, since they do not set norms with regard to national 
armaments;; they rather serve to guide negotiations meant to lead eventually 
too the conclusion of arms control agreements. The importance of those 
documentss should however not be underestimated; they have provided a 
directionn for the development of the law, without being legally binding. 
Generall  principles for the negotiation of future arms control agreements, as 
wellwell as general principles relative to the contents of arms control law, can be 
foundd in documents that have been drawn up in the context of international 
conferences,, such as the World Disarmament Conference (1932-1936) and 
thee UNGA Special Sessions On Disarmament (SSOD's) of 1978, 1982 and 
19888 respectively,175 as well as, occasionally, in other contexts, such as the 
bilaterall  meetings of the USA and the SU that resulted in a Joint Statement 
off  Agreed Principles for Disarmament Negotiations.176 Besides, in several 
Resolutions,, the UNGA has voiced opinions which can be considered 
indicationss of the contents of general principles of law relevant to the law of 

1744 For a critical review of the Soft Law thesis, see Klabbers (1996), p. 157-164. 
1755 See SSOD-I (1978); SSOD-II (1982); the third UNGA Special Session on Disarmament 
(SSOD-III)) was held in 1988, but no final document was adopted. 

McCloy-Zorinn (1961). Another example concerns the treatment of American and Russian 
Sea-Launchedd Cruise Missiles (SLCM's) in the START-I Treaty at the level of politically 
bindingg statements rather than in the form of specific limitations within the START-Treaty 
itself.. See Kislyak (1992), p. 49. 

60 0 



armss control.177 In addition, bilateral agreements have been concluded on the 
178 8 

outlinee of principles for subsequent arms control treaty negotiations. 
Furthermore,, 'politically binding' documents relating to arms control and 
so-calledd 'Confidence and Security Building Measures' (CSBMs) have been 
developedd in the framework of the OSCE. Especially within the OSCE 
context,, arms control can be seen to be an evolutionary process, beginning 
withh modest 'politically binding' confidence-building measures, followed at 
aa later stage by more ambitious measures, including verification, which in 
turnn were followed by legally binding arms limitation and disarmament 
measuress with full verification provisions.179 With regard to 'politically 
binding'' documents regarding the trade in conventional armaments, the UN 
Registerr of Conventional Arms and the 'Wassenaar Arrangement' can be 
mentionedd as examples.180 Both are intended to increase transparency in 
armaments.. Finally, in the nuclear field the so-called Nuclear Suppliers 
Groupp (NSG) has issued guidelines on a voluntary export reporting system 
withh regard to nuclear materials as a means to co-ordinate the national 
policiess of States exporting nuclear-relevant goods and services.181 The NSG 

1777 Such as the 'Declaration on the Inadmissibility of Intervention in the Domestic Affairs of 
Statess and the Protection of their Independence and Sovereignty', UNGA Res. 2131 (XX) of 
211 December 1965 and the 'Declaration of Principles of International Law Concerning 
Friendlyy Relations and Co-operation among States in Accordance with the Charter of the 
Unitedd Nations', UNGA Res. 2625 (XXV) , 24 October 1970. See also the UNGA Resolution 
onn the Definition of Aggression, UNGA Res. 3314 (XXIX) , 14 December 1974, and UNGA 
Res.Res. 43/8IB of 1988 on the principles of verification as affirmed by the Disarmament 
Commission. . 
1788 E.g., on 21 June 1973, presidents Carter (USA) and Breznjev (SU) signed a 'Special 
Agreementt on basic principles of negotiations for further limitation of strategic offensive 
arms'.. Upon signing the SALT II Treaty, the Presidents again agreed on a 'Joint Statement of 
principless and basic guide-lines for subsequent negotiations on limitation of strategic arms' 
(Junee 18, 1979). 
1799 In the 1975 Stockholm Document, Confidence-Building Measures were introduced. The 
CSBMss were subjected to verification in the 1986 Stockholm Document. See the 'Document 
onn Confidence-Building Measures and Certain Aspects of Security and Disarmament', 
includedd in the 'Final Act of the Conference on Security and Co-operation in Europe' 
(Helsinkii  CSBM Document), signed at Helsinki on 1 August 1975 and the 'Document of the 
Stockholmm Conference on Confidence- and Security Building Measures and disarmament in 
Europe'' (Stockholm CSBM Document), adopted at Stockholm on 19 September 1986, which 
enteredd into force on 1 January 1987. Arms control measures contained in a legally binding 
treatyy with stringent verification-measures were only later introduced, in the CFE Treaty, 
whichh entered into force in 1992. 
1800 The UN Register of Conventional Arms was established with effect from 1 January 1992; 
thee provision of data is voluntary and is not subject to verification. The 'Wassenaar 
Arrangementt on Export Controls for Conventional Arms and Dual-Use Goods and 
Technologies',, concluded on 19 December 1995, between 28 States (primarily NATO-
Members,Members, as well as Russia and some former Warsaw-Pact States), provides for a regime of 
voluntaryy exchanges of information with regard to conventional arms exports and dual-use 
goods.. See Ipsen (1999), p. 1008-1009. 
1811 See Keeley( 1998). 
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guideliness bear the character of a voluntary system of co-ordinated 
unilaterall  policy declarations. 

2.66 Customary international law in the field of arms control 

2.6.12.6.1 Arms control and the nature of customary international law 
Thee binding force as well as the evidence of the existence of rules of 
customaryy international law does not originate from prior consent of States 
(ass with treaties), but is derived from the consistent conduct of States and a 
correspondingg recognition of that conduct as legally permissible or 
obligatoryy {opinio iuris sive necessitatis).™2 State practice is usually highly 
diffusee and therefore the evidence of customary international law is 
scatteredd and elusive. Furthermore, the contents of the customary rules of 
internationall  law are often vague and abstract - customary law is by its 
naturee the result of an informal process of law creation. In the field of arms 
controll  there is a need for clear wording and explicit consent; predictability 
andd deliberateness can be considered special features of the law of arms 
control.1833 Concern about possible attribution of (tacit) consent to rules of 
customaryy international law has had harmful effects on arms reduction and 
prohibition.. On the one hand, it has created an obsession to anticipate every 
triviall  application of detail in ever longer treaty texts, while on the other, it 
hass inhibited treaty commitment altogether.184 

2.6.22.6.2 The absence of an established body of 'customary arms control law' 
Inn order to be established as rules of customary international law, 
internationall  custom must be evidenced in general State practice, both 
factuallyy (in that it takes place) and legally (in that there is opinio iuris). 
Statee practice, in order to constitute rules of customary international law, 
mustt be constant and uniform.185 With regard to the generality of practice, it 
hass been rightly asserted that the practice must have been applied by the 
overwhelmingg majority of States which hitherto had an opportunity of 
applyingg it.186 Special weight may be given to the practice of those States 
whosee interests are specifically affected by the subject matter of the rule.187 

Itt can be upheld that 'State practice' is not only evidenced by the external 

CfCf Brownlie (1998), p. 7; Committee on Formation of Customary General International 
Laww (2000), p. 6-8. As the ICJ has stated, the substance of customary international law must 
bee 'looked for primarily in the actual practice and opinio iuris of States'. See Continental 
ShelfShelf Case (Lybian Arab JamahiriyaJMalta), Judgement, ICJ Rep. 1985, p. 29, par. 27. 
1833 Dahlitz (1991), p. 160. See also Lysén (1994), p. 123. 
184Dahlitz(1991),p.. 162. 
1855 As determined by the ICJ in the Asylum Case, ICJ Rep. 1950, at p. 227. 

Seee Kunz (1953), p. 666. See also Committee on Formation of Customary General 
Internationall  Law (2000), p. 19-26. 
1877 As determined by the ICJ in the North Sea Continental Shelf Cases, ICJ Rep. 1969, 3. 
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conductt of States towards each other, but also by such internal matters as 
theirr domestic jurisdiction, judicial decisions, diplomatic dispatches, 
internall  government memoranda, and ministerial statements in parliaments 
andd elsewhere.188 However, diplomatic correspondence and so on may carry 
opinioopinio iuris, but may also constitute mere expressions of political 
conveniencee or expediency. What is more important is the actual practice 
thatt has been followed in the State's international relations and has been 
acceptedd by other States. In that respect, State practice regarding established 
customm may be determined by all kinds of documents that clearly fall 
outsidee the scope of treaties and other agreements, whatever their 
designation,, that are meant to be legally binding.189 In addition, opinio iuris 
mayy be deduced from the conclusion of treaties or voting records in 
internationall  fora, up to the point where practice and opinio iuris cannot be 
clearlyy distinguished from each other.190 Customary international law is 
thereforee essentially based on the (constant and uniform) practice of States 
inin their international relations.m 

Inn the field of arms control it is difficult to establish rules of customary 
internationall  law. Unilateral actions in arms control matters have been 
isolatedd and fragmented, and the status regarding the established customary 
laww content of many documents remains unclear. For example, can UNGA 
Resolutionss create custom if adopted unanimously, nearly unanimously, 
whenn representing a majority or merely the often repeated views of States 
fromfrom a certain region? Similarly, what is the status, regarding established 
custom,, of international declarations, or final documents adopted by 
internationall  conferences such as the UNGA SSOD's? Likewise, are drafts 
adoptedd by the ILC, recommendations of the Conference on Disarmament or 
off  the Disarmament Commission, evidence of customary law? And, what 
aboutt recommendatory acts of organs of specialised international 
organisationss in arms control matters, such as the IAEA and the OPCW? In 
sum,, with regard to 'emerging' (not or not yet established) customary law, 
thee vital question remains: when does State practice become binding law?1 

AA clear demarcation between emerging law and fully binding law is of 

1888 See Simma & Paulus (1999), p. 306. 
1899 In the Vienna Convention on the Law of Treaties, 'Treaty' is defined as an 'international 
agreementt concluded between States in written from and governed by international law, 
whetherr embodied in a single instrument or in two or more related instruments and whatever 
itss particular designation' (Art. 2(1 (a)). The ILC in a provisional draft, as recorded in the 
Yearbookk (1962) ii , p. 161, listed several particular designations, viz. 'treaty, convention, 
protocol,, covenant, charter, statute, act, declaration, concordat, exchange of notes, agreed 
minute,, memorandum of agreement, modus vivendi or any other appellation'. 
1900 See Nicaragua Case (\9U), p. 98 (par. 186). 
1911 C/ Rosenne(1984),p. 56. 
1922 As a general rule, resolutions of international organisations and of international 
conferencess do not ipso facto create new rules of customary law. See Committee on 
Formationn of General Customary International Law (2000), p. 54-66. 
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coursee the point at which States are ready to indicate that they wish to be 
bound.. As mentioned, in the law of arms control a practice has emerged of 
givingg priority to treaties by expressing full consent to be bound through the 
appropriatelyy authorised State representatives and through the required 
forms. . 
Thee reluctance of States to accept anything other than treaties as constituting 
bindingg arms control law has been clearly illustrated by the 1996 Advisory 
Opinionn of the ICJ on the Legality of the Threat or Use of Nuclear 
Weapons.. In this Advisory Opinion, the ICJ first reiterated its earlier 
statementt that in international law there are no rules, other than such rules as 
mayy be accepted by the State concerned, by treaty or otherwise, whereby the 
levell  of armaments of a sovereign State can be limited.193 Thus, the starting-
pointt is that States are free to threaten or use nuclear (or other) weapons 
unlesss it can be shown that they are bound not to do so by reference to a 
prohibitionn in either treaty law or customary international law. Then, the 
Courtt examined the 'relevant applicable law' that might imply any such 
limitation.. With regard to customary international law on the subject of the 
illegalityy of nuclear weapons, the Court noted that the UNGA had adopted 
ann extensive series of Resolutions on that subject since 1961. But even the 
clearr and constant pattern of expressions in those Resolutions of general 
illegalityy of the use of nuclear weapons by a large majority of States over a 
periodd of 35 years did not establish a rule of customary international law to 
thatt effect.194 It is illustrative that the Court noted that customary 
internationall  law does not contain any specific proscription on the threat or 
usee of nuclear weapons per se,m Even though one should be cautious in 
derivingg too many general conclusions from these observations,196 the 
Court'ss general opinion on the existence of customary rules relating to 
nuclearr weapons seems valid for the law of arms control as a whole, in that 
customm has insufficiently developed to allow for the identification of a body 
off  customary principles and rules relating to the law of arms control.197 

Thiss conclusion was reached in the Nicaragua Case (1986), p. 135, par. 269. See 
Advisoryy Opinion (1996), par. 21. 
1944 See Advisory Opinion (1996), par. 64-73. Certain States had advanced that this important 
seriess of UNGA Resolutions, beginning with Resolution 1653 (XVI ) of 24 November 1961, 
thatt deal with nuclear weapons and that affirm, with consistent regularity, the illegality of 
nuclearr weapons, signify the existence of a rule of customary international law which 
prohibitss recourse to those weapons. 
1955 Advisory Opinion (1996), par. 74. This conclusion was reached even though the Court 
notedd (in par. 70) that UNGA Resolutions, even if they are not binding, may sometimes have 
aa normative value, providing in certain circumstances evidence important for establishing the 
existencee of a rule or the emergence of an opinio iuris, 
1966 For example, the importance of nuclear deterrence-policies, which have been duly taken 
intoo account by the Court (see par. 67 and 73 of Advisory Opinion (1996)) is far less self-
evidentt with regard to other weapons of mass destruction. 
1977 See also Combacau & Sur (1995), p. 699: ) la coutume est insuffisamment développée 
pourr permettre de dégager un ensemble de principes et de regies dominant un droit de 
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AA State's fancy for arms control treaty law cannot rule out the possibility of 
thee emergence of customary rules on the same subject matter, precisely 
becausee treaties may generate 'new' customary rules through the impetus 
theyy give to State practice. For example, it has been argued that the 
prohibitionn on the use of chemical weapons in warfare as laid down in the 
19255 Geneva Protocol has developed through customary international law 
intoo a prohibition also covering a second strike with this class of weapons. 
However,, the concept of treaty law becoming binding, in the form of 
customaryy international law with the same contents, on 'third' States not 
Partiess to the treaty wil l hardly ever occur in the practice of arms control 
law.1999 For the formation of a new rule of customary international law on the 
basiss of what was originally a purely conventional rule it is an indispensable 
requirementt that State practice should have been both extensive and 
virtuallyy uniform and should moreover have occurred in such a way as to 
showw a general recognition that a rule of law or legal obligation is 
involved.2000 The only examples of arms control treaty law becoming binding 
ass customary law on States not Parties originate from certain treaty 
provisionss having an undisputed erga omnes effect, such as those on 
peacefull  use in the Antarctic Treaty and in the Outer Space Treaty. But then 
again,, constant and uniform State practice in this regard is rather easily 
established,, for the case of a State not Party to the Antarctic Treaty wanting, 
forr example, to establish military bases on Antarctica (thereby violating Art. 
II  of the Treaty) seems rather far fetched. Besides these cases, perhaps the 
prohibitionn to conduct nuclear test explosions in the atmosphere and under 
waterr is on the way of becoming customary law binding on all States. 

désarmement.";; Lysén (1994), p. 123; Ipsen (1999b):  ) Abrüstungsrecht ist 
ausschliesslichh Völkervertragsrecht. Gewohnheitsrechtliche Regeln sind bislang auf diesem 
Völkerrechtsgebiett nicht entwickelt worden". Cf. also Blix (2000), p. 42. 
1988 See Rosas (1995), p. 582, who even asserts that the prohibition of use of chemical 
weaponss may be an emerging peremptory norm. According to Greenwood (1998), p. 211, and 
Pricee (1995), p. 76, so many States had entered reservations to the 1925 Protocol to the effect 
thatt they retained the right to use chemical weapons if those weapons were first used against 
themselvess or their allies that the Protocol was, in reality, only a ban on the first use of such 
weapons. . 
1999 See for this concept Art. 38 of the Vienna Convention on the Law of Treaties, which 
providess that nothing in the articles containing the basic rules on treaties and third States 
precludess a rule set forth in a treaty from becoming binding upon a third State as a customary 
rulee of international law, recognised as such. 
2000 See North Sea Continental Shelf Cases, ICJ Rep. 1969, 3, p. 43. 
2011 As argued by Goldblat (1996), p. 51. Obviously, here considerations of preserving the 
naturall  environment as well as the fact that nowadays underground nuclear explosions are less 
dangerouss than atmospheric ones and equally useful, account for this development. Grief 
(1987),, p. 227-235, in this respect only 'finds' a customary prohibition of 'radioactive 
venting',, i.e. radioactive debris outside the territorial limits of the Sate under whose 
jurisdictionn or control the explosion is conducted. 
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Inn general, in the law of arms control, which after all demands as much 
clarityy and predictability as possible, the concept of treaty law becoming 
bindingg as customary international law on States without their express 
consentt is problematic. This can be convincingly illustrated by the recent 
casee of nuclear proliferating by India and Pakistan. India conducted five 
undergroundd nuclear weapon test explosions on 11 and 13 May 1998, 
followedd by Pakistan, which conducted six such tests on 28 and 31 May 
1998,, even though legal prohibitions of the possession of nuclear weapons 
andd the conduct of nuclear test explosions have been laid down in several 
treaties,, viz. the NPT, LTBT and CTBT, that have been ratified by an 
exceptionallyy large number of States. India and Pakistan are among the very 
feww States that have never become Parties to any of those treaties, and hence 
theree is general consensus that India and Pakistan did not violate any legal 
prohibitionn when they conducted their series of nuclear test explosions and 
afterwardss declared they were in possession of nuclear weapons for their 
security.2022 Apparently, even though the nuclear non-proliferation regime 
hass functioned over thirty years and nowadays involves as many as 187 
Statess Parties, no rule of customary international law prohibiting others than 
thee five declared NWS to test and possess nuclear weapons has emerged 
fromm the constituent treaties. 
Itt can thus be concluded that there is littl e or no evidence to support the 
vieww that there exists a body of established customary law on arms control. 
Itt is precisely the absence of a clear-cut general consensus in arms control 
issuess that prevents customary rules of international law from coming into 
being.. There is of course a major difference between customary rules 
formingg part of the law of arms control and customary rules being applicable 
too the law of arms control. The absence of an established body of customary 
internationall  law obviously does not mean that relevant general rules of 
customaryy international law would not be applicable to arms control treaties. 

2.77 General principles of law relating to arms control 

2.7.12.7.1 Arms control and the nature of general principles of law 
Generall  principles of law are broadly formulated and intended to be applied 
byy reference, not compulsorily in the way precise rules of law apply. A 
centrall  feature of 'general principles' as a source of law is that they 
comprisee principles that are common to the law systems from which they 

Thatt is notwithstanding the disappointment and moral objections voiced in Statements by 
thee President of the UNSC relative to those series of nuclear tests. See S/PRST/1998/12, 14 
Mayy 1998 and S/PRST/1998/17, 29 May 1998. See also S/Res/1172, 6 June 1998. In the case 
off  India the nuclear option has been presented as an insurance against possible adverse 
developmentss in Indian-Chinese relations. For Pakistan, the acquisition of nuclear weapons 
hass been motivated entirely by India's behaviour. See Latter (1998), p. 3. 
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originate.. That is to say, they are principles that can be retrieved in most 
nationall  law systems, or applied generally in all cases of the same kind 
whichh arise in international law, or are indispensable for the proper 
functioningg of legal relations in the legal order of organised societies, be it 
nationall  law, international law, the internal order of international 
organisations,, or any other autonomous legal system. General principles of 
laww may thus refer to principles originating in national law or in 
internationall  law, or to principles not restricted to any specific legal order 
and,, finally, to the consequences of legal logic. ° 
Inn national legal systems, there are no laws equivalent to the law of arms 
controll  in subject matter. Therefore, general principles of law of particular 
importancee to arms control law cannot be found among the principles that 
aree common to national legal systems. On the contrary, the law of arms 
controll  is an outstanding example of a branch of international law that 
functionss in the sphere of international relations between sovereign States. 
Therefore,, the general principles of law that can be considered important to 
thee law of arms control are first and foremost general principles of 
internationall  legal relations. International relations are the direct origin of 
suchh principles; they establish themselves from the top down, not by 
deductionn from domestic law but by proclamation in international fora. It 
mustt be kept in mind that the general principles are considered law, not as 
maximss for ethical and moral orientation.204 This means that a distinction 
mustt be made between principles that are common to national policies in the 
fieldfield of arms control, i.e. political principles, on the one hand, and legal 
principless on the other hand, even though both legal and political principles 
cann be found in any one document. 

2.7.22.7.2 General principles of arms control law and politics 
Itt might be argued that the law of arms control finds its origin in one of the 
principless of the laws of war, viz. that parties to the conflict and members of 
theirr armed forces do not have an unlimited choice of methods and means of 
warfare.2055 The principle, in combination with the de Martens clause, serves 
ass a basis for specific prohibitions to employ (current and future) weapons 
orr methods of warfare of a nature so as to cause unnecessary losses or 
excessivee sufferings.206 This principle, although it may be considered the 

2033 Cf. Mosler (1995), p. 512. For the more restrictive Soviet view, see Tunkin (1971). 
2044 See Mosler (1995), p. 517. The insertion in Art. 38 of the Statute of the ICJ of the phrase 
referringg to the function of the ICJ 'to decide in accordance with international law such 
disputess as are submitted to it' clearly indicates this is a fact. 
2055 See Art. 22 of the 1899 and the 1907 Hague Conventions on the Laws of Land Warfare. 
Thee origins of this principle can be traced back even further, to the Brussels Conference of 
1874.. See Greenwood (1998), p. 187. 
2066 Vagts (2000), p. 36, refers to this principle (and the de Martens clause) as (only) a moral 
basiss for restricting the usage of new weapons. 
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expressionn of what has been an important underlying motive for concluding 
certainn arms control treaties (e.g. the 1981 Certain Conventional Weapons 
Convention),, is however not a principle of the law of arms control as such. 
Whereass the laws of war are laws imposed upon belligerents and upon their 
belligerentt activities and formed by the practice of belligerent States and 
meantt to change the 'nature of warfare', the law of arms control relies upon 
consentt and is created by international agreements, requiring compliance in 
almostt all instances including during peace-time and not necessarily 
changingg the face of war.207 

Itt has furthermore been alleged that the fact that the right of the State to 
possesss national armed power is not unlimited could be identified as the 
basicc principle of the law of arms control.208 However, this principle has not 
beenn laid down in any treaty or other legally binding document, and 
thereforee - given the absence of a standing body of customary arms control 
laww - the question whether a general principle of law applies in present-day 
internationall  law holding the above-mentioned contents has to be answered 
inn the negative. As in any field of international law, in the law of arms 
controll  there exist no general principles forcing States into concluding arms 
controll  treaties, nor does contemporary international law contain a general 
dutyy for States to disarm otherwise.209 

AA separate, but related question is whether it may be inferred from 
internationall  law that States have a duty to negotiate in good faith about 
disarmamentt and to conclude respective treaties and agreements. It is true 
thatt pursuant to Art. VI of the NPT, each of the Parties to the NPT 
"undertakess to pursue negotiations in good faith on effective measures 
relatingg to cessation of the nuclear arms race at an early date and to nuclear 
disarmament,, and on a treaty on general and complete disarmament under 
strictt and effective international control", but the exact content of this 
obligationn is heavily disputed.210 The observation by the ICJ in 1996 that 
thesee negotiations should be 'brought to a conclusion' has so far yielded 
(almost)) no effect.211 The negotiating principle of Art. VI NPT and similar 
ones,, that all set forth a duty of States to negotiate arms control agreements, 
wouldd have to be elaborated into clear rules before direct legal obligations to 

2077 See Almond (1997), p. 16-20. 
208SeeRöling(1984),p.. 741. 
2099 See Lysén (1990), p. 220; Butler (1991), p. 32. 

Thee Non-Aligned Movement, and especially India and Pakistan, have always perceived the 
NPTT as having introduced structural inequality in arms control obligations. The States in the 
Non-Alignedd Movement have consistently emphasised the obligation resting on the NWS to 
pursuee nuclear disarmament within a strict time-frame as a trade-off for the Non-Aligned's 
renunciationn of nuclear weapons. 
2111 See Advisory Opinion (1996), par. 105 (F). The only 'effect' that may be pointed at 
concernss the adoption of 'practical steps for systematic and progressive efforts to implement 
Art.. VI' , as agreed on by the 2000 Review Conference of the NPT. See Final Document NPT 
(2000),, comments on Art. VI, par. 15. 
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disarmm could emerge from them (see infra chapter [4]). Consequently, it 
cannott be argued that States have to accept limitations on their freedom of 
behaviourr with regard to their national armaments on the basis of these 
principles. . 
Evenn though, under certain circumstances, a State may bind itself by issuing 
unilaterall  statements, in arms control law reciprocity is the dominant factor. 
Itt would go too far in this respect to argue that reciprocity in multilateral 
armss control law entails a right of States Parties not to apply an obligation 
thatt is not being applied by whatever other State Party (see infra chapter 
[7]).. However, reciprocity in the form of a balance of mutual responsibilities 
andd obligations is implied by the structure of the arms control process. 
Restrictionss on the freedom of behaviour in the context of arms control can 
supportt international security when accepted reciprocally: limitations or 
prohibitionss should be mutual and agreed upon. Since there is no central 
executivee power capable of guaranteeing world wide equal security to all 
Statess alike, the law of arms control must take account of reciprocity 
especiallyy with regard to the level of armaments present in States. Taking 
intoo account the need of all States to protect their security, enhancing 
stabilityy at a lower military level can only be carried out by way of equitable 
andd balanced reductions of armed forces and of armaments. It is imperative 
thatt States retain freedom of behaviour with regard to their national 
armaments,, until the opposite has been made explicitly - both legally and 
politicallyy - clear. Hence, the security context of arms control law, in 
connectionn with the element of reciprocity, demands the acceptance of the 
adagee that 'what is not specifically prohibited, is inferentially permitted' as 
aa general principle of substantive arms control law. 
Furthermore,, the USA and the then SU in the 1960s, and as was later, in 
1978,, affirmed by the UNGA, accepted as a principle that States would 
'havee at their disposal only such non-nuclear armaments, forces, facilities 
andd establishments as are agreed to be necessary to maintain internal order 
andd protect the personal security of citizens; and that States shall support 
andd provide agreed manpower for a UN peace force'.212 Thus, the process of 
armss control should not go beyond a certain level of arms limitation and 
disarmament.. It can be considered a general principle of arms control law 
thatt 'the ability of a State to maintain internal law and order and to 
participatee proportionally in international peace-operations constitutes the 
lowestt level of disarmament'.213 This ancient principle, securing some level 
off  armed capability to all States, can ultimately be based on the right of 
everyy State to self-preservation and the inherent right of self-defence against 

2122 See McCloy-Zorin (1961), principle (2). See for the affirmation of this principle by the 
UNGA,, SSOD-I (1978), par. 111. 
2133 This principle, albeit phrased slightly differently, was already acknowledged in the 
Fourteenn Points of US President Wilson and by Art. 8(1) of the Covenant of the League of 
Nations;; see supra, Chapter [1]. 
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armedd attack. The principle that a State has the right to retain the armaments 
necessaryy to maintain its internal order might be particularly relevant in the 
contextt of dictated arms control law, albeit that the question who is to 
determinee what level of armaments is 'necessary' for the maintenance of the 
internall  order of the State cannot be answered in general.214 

Inn the practice of arms control negotiations, a further principle has 
developed,, which is nowadays considered crucial in arms control law. All 
consensuall  arms control measures, especially when they involve 
disarmamentt proper, should be implemented from beginning to end under 
strictt and effective international supervision so as to provide firm assurance 
thatt all parties are honouring their obligations.215 In other words, supervision 
off  compliance with the implementation of arms control treaties, including 
thee substantive legal norms contained therein, is considered essential, and 
thee more reductions are prescribed by the substantive law of the treaties, the 
moree important supervision becomes as complying States would become 
increasinglyy (militarily) weak or vulnerable vis-a-vis non-complying States. 
Accordingg to the UNGA, every effort should be made in this context to 
developp appropriate methods and procedures of supervision, which are non-
discriminatoryy and which do not unduly interfere with the internal affairs of 
otherr States or jeopardise their economic and social development.216 Of 
course,, States remain free to conclude arms control treaties without such 
internationall  supervisory mechanisms, just like they did in the past (see e.g. 
thee 1925 Geneva Protocol and the 1963 LTBT). Establishing a supervisory 
mechanismm in arms control law is not a legal duty; the principle that arms 
controll  should take place under international supervision is a principle of a 
political,, rather than a legal, nature. In case a supervisory mechanism is 
established,, institutional principles would be that States should as far as 
possiblee have equal opportunities to participate in the supervision of 
compliance,, and that the supervisory organisations should operate with cost-
effectivenesss (e.g. keeping the size of the staff of Secretariats and inspection 

2,44 In situations after an aggressive war, like in 'post-Gulf War' Iraq (1991), it would be 
conceivablee that the UNSC (or an organ of another international organisation), on behalf of 
thee international community, determines what level of armaments is in accordance with the 
preservationn of internal order in the defeated aggressor State. In situations of 'semi-
consensual'' arms control law, like in 'post-war' Yugoslavia (1995), the core principle of State 
sovereigntyy might still interfere with such determination by the UNSC (or any other 
internationall  organisation organ). 
2155 See, e.g., McCloy-Zorin (1961), principle (6). See also SSOD-I (1978), par. 31, and see 
Principlee (I I ) of the 1988 'Principles of Verification affirmed by the Disarmament 
Commission',, annexed to Sur (1988), p. 67. On the American emphasis on verification vis-a-
viss the SU in bilateral arms control agreements (including the annual 'Presidential Reports to 
thee Congress on Soviet Non-compliance with Arms Control Agreements') see Gray (1992) 
p.. 160-179. 
2166 Cf. SSOD-I (1978), par. 92. 
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teamss to a minimum necessary for the proper fulfilment of their tasks and 
functions). . 
Otherr relevant legal principles could also be discerned (e.g. States should 
actt in good faith in fulfillin g arms control obligations; States should not 
abusee their rights under the treaties), but they are not specific to the law of 
armss control. One important 'principle', viz. the principle that all States 
havee the right to participate on an equal footing in arms control negotiations 
whichh have a direct bearing on their national security, has not exactly been 
livedd up to in practice.217 Nuclear arms control, for example, continues to be 
discussedd among the NWS inter se, and the membership of the Conference 
onn Disarmament (CD), the world's single largest multilateral disarmament 
negotiatingg forum, consists of the declared NWS and only 56 other States. 

2.88 Subsidiary sources for  the determination of arms control law 

JudicialJudicial decisions 
Art.. 38(1 (d)) of the Statute of the ICJ refers to 'judicial decisions' as a 
subsidiaryy means for the determination of the law. Contrary to, for example, 
thee field of international humanitarian law, in which important international 
courts2199 and historical tribunals (Nuremberg, Tokyo) have been established, 
thee role of the judiciary has been fairly limited in arms control law. At the 
internationall  level, very few legally binding judgements on arms control 
issuess have been delivered.220 The reasons behind the absence of 
involvementt of the judiciary in arms control matters are obviously 
connectedd to issues of national and international security. States are 
reluctantt to allow the legality of their behaviour in concrete cases involving 
armss control law to be assessed by way of a legally binding judgement of a 
Court.. Instead, in practice dispute settlement in arms control law takes place 
throughh informal consultations or other informal, non-judicial procedures. 

2177 See for this principle, SSOD-I (1978), par. 28. See also Pawlak (1991), p. 142-144. 
2188 See Rules of Procedure of the Conference on Disarmament, Doc. CD/8/Rev.7, 27 June 
1996,, Rule 1. 
2199 See the 'International Criminal Tribunal for the Former Yugoslavia' (ICTY), which was 
establishedd by S/Res/827 (1993), the 'International Criminal Tribunal for Rwanda', which 
wass established by S/Res/955 (1994) and the 'International Criminal Court' (ICC), the Statute 
off  which was adopted in 1998. 
2200 The few exceptions relate to the contentious cases before the ICJ in the Corfu Channel 
Casee (1949) and in the Nicaragua Case (1986). However, those cases related first and 
foremostt to legal questions of State responsibility. In addition, the Nuclear Tests Cases 
(1974)) primarily related to the issue of the binding nature of unilateral declarations. Note that 
thee possible role of the national judiciary in matters of arms control is not discussed here. 
Armss control law is essentially a matter of the central governments of States. At the national 
level,, the judiciary will in principle not be competent to judge on the legality of the behaviour 
off  other States; therefore at the national level only rulings relating to the behaviour of the 
Statee itself with regard to its national armaments can be expected, if any. 
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Thesee procedures may result in non-legally binding recommendations for 
settlement. . 
Theree is littl e point in considering whether the strengthening of a system of 
peacefull  dispute settlement should be envisaged as a prerequisite for 
effectivee arms control measures,221 as supplementary to progress in the arms 
controll  process,222 or rather as a result of successful arms control measures. 
Thee fact remains, that judicial enforcement, whether considered a 
prerequisitee for, complementary to, or a result of, successful arms control, 
hass proven to play only a very modest role in the practice of arms control 
law.. It has even been remarked that the occasional references to the ICJ as a 
judiciall  dispute settlement body in arms control treaties might be considered 
noo more than a reminder to States of the Court's existence.223 The absence 
off  Court decisions in matters of arms control also means that any 
developmentt of customary international law in the field of arms control 
cannott benefit from the role of the judiciary, as Courts usually accelerate the 
creationn of customary law by confirming trends in State practice and by 
'constructing'' the necessary opinio iuris or by indicating how the law is 
developingg or how it should develop.224 This circumstance may be 
somewhatt mitigated, at least in theory, by the fact that some specialised 
internationall  organisations in the field of arms control law, notably (organs 
of)) the IAEA, OPCW and CTBTO, have the right, subject to authorisation 
byy the UNGA, to request the ICJ to give a (non-binding) advisory opinion 
onn any legal question arising within the scope of the activities of the 
specialisedd organisation.225 So far however, no such opinion has been 
requested. . 

3.. Characteristics of the scope of substantive and institutional arms 
controll  law 

3.13.1 The scope of substantive arms control law 
Thee substantive law of arms control is that part of the law of arms control 
thatt deals with the substantive restrictions on the freedom of behaviour of 
Statess with regard to their national armaments. The process of acquiring a 
weaponn or military capability can be viewed as a sequence of events similar 

2211 See e.g. United States Memorandum on Principles that should govern negotiations for 
genera]]  and complete disarmament in a peaceful world, 14 September 1961, UNGA Doc. 
A/4880,, Annex II, par. 10. On the role of procedures of dispute settlement in arms control 
treatyy supervision, see infra, Chapter [4], 
2222 See SSOD-1 (1978), par. 110: "Progress in disarmament should be accompanied by 
measuress to strengthen institutions for maintaining peace and the settlement of international 
disputess by peaceful means". 
2233 See Cottereau (1994), p. 112. 
2244 See Weeramantry (1997). 
2255 See e.g. Art. XIV(5) of the CWC and Art. VI(5) of the CTBT. 
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too many industrial processes. Therefore, it is possible to distinguish several 
genericc stages in the 'life' of any particular armament. The 'lif e cycle' of a 
particularr armament can be divided into the stages of research and 
developmentt (R&D), testing, production, deployment, storage, transfer and 
finallyfinally  withdrawal or destruction.226 The substantive law of arms control 
mayy relate to any (combination) of the stages in the life of a particular 
armament.. The categories of armaments that can generally be distinguished 
aree nuclear weapons, chemical weapons, biological weapons, and 
conventionall  weapons. Only the approach towards arms control which 
differentiatess between those categories of armaments has proven to be 
workablee in practice.227 

Thee main obligations that are encountered in the substantive law of arms 
controll  encompass the following limitations, prohibitions and other 
obligations:: limitations or prohibitions of use, deployment, testing, 
possession,, production, and transfer. The word 'limitation' refers to 
situationss wherein the law does not impose a complete prohibition of some 
particularr behaviour, but instead allows this behaviour to be displayed only 
underr certain conditions, such as a prohibition of the possession of weapons 
abovee maximum numbers, or a prohibition of testing weapons above certain 
explosionn yields. Limitations in the numbers of armaments are in many 
instancess coupled with the 'positive' obligation of dismantling and 
destruction.. 'Destruction' relates to physical destruction or otherwise 
renderingg harmless the weapons themselves, their precursors, production 
facilities,, etc., or to combinations thereof. 'Dismantling' in itself refers to 
thee separation of launchers and warheads and their separate storage. 

3.1.13.1.1 Substantive nuclear arms control law 
'Nuclearr weapon' has been defined in the Southeast Asia NWFZ-Treaty as: 
'anyy explosive device capable of releasing nuclear energy in an uncontrolled 
manner',, but does not include the means, transport or delivery of such 
devicee 'if separable from and not an indivisible part thereof.228 It should of 
coursee be kept in mind that such definition is valid 'for the purpose of [that] 
treaty'.. However, this definition does not seem to be in need of adjustment 
inn other contexts. Nuclear weapons bear some unique characteristics that 
distinguishh them from any other kind of weapons. For nuclear weapons 
releasee not only immense quantities of heat and energy, but also powerful 
andd prolonged radiation. While the causes of damage (heat and energy) are 

2266 See Crawford (1992), p. 6-14. 
2277 This lesson can inter alia be learnt from the failure of the comprehensive disarmament 
talkss in the World Disarmament Conference of the 1930s, and, more recently, from the fact 
thatt progress in biological and chemical disarmament only occurred after the decision had 
beenn made to separate chemical and biological weapons in the disarmament talks that were 
heldd in the predecessors of the Conference on Disarmament (CD). 
2288 See Art. 1(c) of the Treaty on the Southeast Asia Nuclear Weapon-Free Zone. 
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vastlyy more powerful in nuclear weapons than in other weapons, there is 
alsoo the phenomenon of radiation which is peculiar to nuclear weapons. 
Thesee characteristics render nuclear weapons potentially catastrophic.229 

Thatt is also why nuclear weapons are generally kept for deterrence purposes 
onlyy and can under no circumstances be considered as war-fighting 
weapons.2300 Not only the characteristics of nuclear weapons are unique, their 
positionn in international law is too. In the 1968 NPT, a strict division has 
beenn made between the recognised NWS and NNWS.231 Where the NWS 
aree allowed to develop, produce, possess, stockpile and further refine their 
nuclearr weapons in accordance with international law (namely on the basis 
off  the NPT), and (only) bear the responsibility of not transferring nuclear 
weaponss or other nuclear explosive devices to any recipient whatsoever 
(Art.. I NPT),232 the NNWS are obliged not to receive, not to manufacture or 
otherwisee acquire, and not to seek or receive any assistance in the 
manufacturee of nuclear weapons (Art. II NPT). Furthermore, the NNWS are 
obligedd to accept IAEA safeguards in order to verify the prevention of the 
diversionn of nuclear energy from peaceful purposes to nuclear weapons or 
otherr nuclear explosive devices (Art. Il l NPT). The latter provision makes 
clearr that the use of nuclear energy for peaceful purposes is allowed by both 
NWSS and NNWS; the NPT encourages international co-operation in the 
developmentt of the applications of nuclear energy for peaceful purposes 
(Art.. IV(2)). From a NWS perspective, the bargain made in the NPT 
betweenn the NWS and the NNWS rests upon a perceived shared interest in 
preventingg nuclear proliferation and on mutually compatible but not 
identicall  national security (and economic) interests; where the NWS have an 
interestt in maintaining a system in which there are few nuclear-capable 
actors,, the NNWS are considered to benefit since they can act in an 
internationall  system in which most potential adversaries do not have nuclear 
weapons.2333 The NPT is clearly not meant to ensure the total absence of 
nuclearr weapons in the world, but it explicitly draws attention to the right of 
anyy group of States to conclude regional treaties that declare a certain region 
aa NWTZ (see Art. VII) . In a NWFZ, the total absence of nuclear weapons is 

'' See Advisory Opinion (1996), par. 35. Cf. in this respect also the definition of 'nuclear 
weapon'' in Protocol III to the Modified Brussels Treaty (1954). According to that definition, 
aa nuclear weapon is, by explosion or other uncontrolled nuclear transformation of nuclear fuel 
orr by radioactivity of nuclear fuel or radioactive isotopes, capable of mass destruction, mass 
injuryy or mass poisoning. 
2300 See Tertrais (1999), p. 63. 
2311 NWS under the NPT are those States that manufactured and exploded a nuclear weapon or 
otherr nuclear explosive device prior to January 1, 1967 (Art. IX(3) NPT). 
2322 This obligation includes the prohibition of in any way assisting, encouraging, or inducing 
anyy NNWS to manufacture or otherwise acquire nuclear weapons or other nuclear explosive 
devices,, or to acquire control over such weapons or explosive devices. 
2333 See Latter (1998), p. 1. 
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guaranteed.. States Parties to NWFZ treaties therefore undertake to 
renouncee nuclear weapons (by undertaking not to conduct research on, 
develop,, manufacture, stockpile or otherwise acquire, possess, have control 
overr or use nuclear weapons), to prevent the stationing of nuclear weapons 
inn their territories by any third party, and not to conduct nuclear test 
explosions.. Nuclear test explosions are also the subject of the CTBT (not yet 
inn force). Each State Party to the CTBT is obliged to abstain from carrying 
outt any nuclear test explosion (both for weapons and for peaceful purposes), 
andd to prohibit and prevent any such nuclear explosion at any place under its 
jurisdictionn or control (Art. 1(1)). 
Apartt from the CTBT, the NPT and NWFZ treaties, all nuclear arms control 
laww has been agreed between the declared NWS. The conduct of 
atmosphericc nuclear test explosions has been prohibited by the LTBT of 
1963;; the conduct of nuclear explosions with a yield exceeding 150 Kilotons 
hass been prohibited between the USA and Russia pursuant to the PNET and 
thee TTBT. Dealing with the subject in two separate treaties results from the 
outdatedd belief that a nuclear test explosion might be undertaken either for 
weaponss purposes only or for peaceful purposes only. The USA and Russia 
aree furthermore the only NWS that have reciprocally restricted the 
maximumm number of nuclear weapons they are allowed to possess, namely 
inn the INF Treaty (with regard to intermediate range nuclear weapons) and 
inn the START Treaties (with regard to strategic nuclear weapons). Before 
thesee nuclear reduction treaties were concluded, the deployment of 
particularr defence systems ("ABM systems") against incoming ICBMs was 
prohibitedd by the Treaty between the USA and the SU on the Limitation of 
Anti-Ballisticc Missile Systems (ABM Treaty). There is a clear direct 
relationshipp between the nuclear reduction treaties and the ABM Treaty: 
onlyy after overall strategic defence was prohibited and the vulnerability to 
large-scalee nuclear attack had thus been guaranteed, a reduction in deployed 
strategicc offensive nuclear arms became feasible.235 

Largee parts of the world, including Latin America, the South Pacific, most 
off  Africa and Southeast Asia, have been declared free from nuclear 
weapons.. In addition, the NPT and the NWFZ treaties provide an almost 
universallyy adhered to regime that prohibits States Parties from acquiring 
thee status of NWS. India and Pakistan, which have both consistently refused 
too sign the NPT, have acquired the de facto status of NWS through their 
seriesseries of nuclear test explosions in May 1998. The nuclear status of Israel 
andd of the DPRK remains as yet unclear.236 

2344 This is the central element of the concept of NWFZ as defined by the UNGA. See UN 
Doc.. A/Res/3472 B (XXX) , 1975. See also SSOD-I (1978), par. 60-64. 
2355 Russia has even linked its START-II ratification in April 2000 to the continued viability of 
thee ABM Treaty, see Kelle (2000), p. 83. 
2366 Israel is assumed to have acquired nuclear weapons to secure its national security 
objectives.. In the case of the DPRK it is not entirely clear whether the development of 
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3.1.23.1.2 Substantive chemical arms control law 
'Chemicall  weapons' have been defined in the CWC as being the following, 
eitherr together or separately: (a) Toxic chemicals and their precursors 
(exceptt where intended for 'purposes not prohibited');237 (b) Munitions and 
devices,, specifically designed to cause death or other harm through the toxic 
propertiess of those toxic chemicals specified under (a), which would be 
releasedd as a result of the employment of such munitions and devices; (c) 
Anyy equipment specifically designed for the use directly in connection with 
thee employment of munitions and devices specified in (b). 
Thee prohibition of the use in warfare of'projectiles the sole object of which 
iss the diffusion of asphyxiating or deleterious gases', established by the 
18999 Hague Peace Conference (in Declaration IV, 2), has been confirmed in 
thee 1925 Geneva Protocol. The Protocol, like the Declaration, does not 
mentionn the word 'chemical weapon', but instead relates to 'asphyxiating, 
poisonouss or other gases, and all analogous liquids, materials and devices'. 
Thee CWC of 1997 contains an all-encompassing and complete set of 
prohibitions,, directed at the elimination of chemical weapons in all stages of 
theirr lif e cycle. Thus, it is prohibited to develop, produce, otherwise acquire, 
stockpilee or retain chemical weapons, or transfer directly or indirectly, 
chemicall  weapons to anyone; to use chemical weapons; to engage in any 
militaryy preparations to use chemical weapons; to assist, encourage or 
induce,, in any way, anyone to engage in any activity prohibited to a State 
partyy under the CWC (Art. 1(1)). Furthermore, each State Party to the CWC 
undertakess to destroy its chemical weapons and its chemical weapons 
productionn facilities (Art. 1(2-4))238 and not to use riot control agents as a 
methodd of warfare (Art. 1(5)). 
Fromm this, it can be concluded that chemical weapons are intended to be 
outlawedd as a method of warfare. It should of course be remembered that 
neitherr the CWC nor the Geneva Protocol have been ratified by each and 
everyy State in the world; there is still a considerable number of States that 
hass decided not to become a Party to either treaty. Furthermore, the peaceful 
applicationn of chemicals has not been outlawed; on the contrary, the CWC 
makess explicit that it shall not hamper the international co-operation of 
chemicall  activities for purposes not prohibited under the Convention (Art. 

missiless reflect a general aspiration to deploy weapons of mass destruction and delivery 
systems,, or whether they reflect efforts to secure economic aid and assistance in return for 
theirr abandonment. See Latter (1998), p. 6-7. 
2377 ".. .except where intended for purposes not prohibited under the CWC, as long as the types 
andd quantities are consistent with such purposes" (Art. 11(1 (a)) CWC, which is related to Art. 
VII  ('Activities not prohibited under this Convention') of the CWC. 
2388 The Convention speaks of chemical weapons and chemical weapons production facilities a 
Statee party 'owns or possesses, or that are located at any place under its jurisdiction or 
control',, or that it has 'abandoned on the territory of another State Party'; all those must be 
destroyedd 'in accordance with the provisions of the Convention'. 

76 6 



VI(ll)) .. However, as compared to the law on the other categories of 
weaponss mentioned, substantive chemical arms control law is firm and 
leavess the States Parties no discretionary freedom of behaviour with regard 
too chemical armaments. 

3.1.33.1.3 Substantive biological arms control law 
Thee BWC refers to biological weapons as 'microbial or other biological 
agents,, or toxins whatever their origin or method of production, of types and 
inn quantities that have no justification for prophylactic, protective or other 
peacefull  purposes' (Art. 1(1)). With regard to the substantive biological 
armss control law, the starting-point again is the 1925 Geneva Protocol. The 
Governmentss Parties to the Geneva Protocol agreed to extend the 
prohibitionn of the use in war to bacteriological methods of warfare. The 
BWCC should be interpreted as prohibiting the use of biological weapons as 
well.2399 In addition, the BWC contains a set of prohibitions that establishes a 
completee set of norms outlawing biological weapons as a method of warfare 
(almostt comparable to the substantive law in the CWC). Thus, the States 
Partiess to the BWC undertake not to develop, produce, stockpile or 
otherwisee acquire or retain 'biological agents or toxins' (as defined supra) 
andd weapons, equipment or means of delivery designed to use such agents or 
toxinss for hostile purposes or in armed conflict (Art. I); they also undertake 
nott to transfer, directly or indirectly, and not in any way to assist, encourage 
orr induce any State, group of States or international organisations to 
manufacturee or otherwise acquire any of the agents or toxins mentioned 
(Art.. IH). Furthermore, States Parties undertake to destroy, or to divert to 
peacefull  purposes, all agents, toxins, weapons, equipment and means of 
deliveryy specified in Art. I of the BWC, which are in their possession or 
underr their jurisdiction or control (Art. II). From this it is clear that the 
BWCC is directed at completely eliminating the freedom of behaviour of the 
Statess Parties with regard to biological weapons. Again, a considerable 
numberr of States is not a Party to either the BWC or the Geneva Protocol, so 
thatt the comprehensive set of prohibitions is not universal. And, as with 
chemicall  weapons, there is the problem of dual-use: the use of biological 
agentss and toxins for peaceful purposes is not prohibited and co-operation in 
thiss field is encouraged by the BWC (Art. X). 

3.1.43.1.4 Substantive conventional arms control law 
Perhapss the most complicated category of weapons to control consists of the 
conventionall  armaments. No behaviour with regard to that category of 
weaponss has been completely prohibited under international law. There are 

Seee Final Document BWC (1996), p. 15: "The Conference reaffirms that the use by the 
Statess Parties [of biological weapons] is effectively a violation of article I of the Convention". 
Seee also Kelle (1997), p. 145-147. 
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howeverr certain conventional weapons the use of which is deemed to be 
necessarilyy in violation of basic principles of international humanitarian 
law.. The use of those weapons has been outlawed by the 1981 'Convention 
onn Prohibitions or Restrictions on the Use of Certain Conventional 
Weaponss Which May be Deemed to Be Excessively Injurious or to Have 
Indiscriminatee Effects'. The conventional weapons the use of which is 
outlawedd include weapons the primary effect of which is to injure by 
fragmentsfragments which escape detection in the human body (Protocol I, on Non-
Detectablee Fragments),240 landmines, booby-traps and other devices herein, 
includingg mines laid to interdict beaches, waterway crossings or river 
crossingss (Protocol II, on Prohibitions or Restrictions on the use of Mines, 
Boobyy Traps and Other Devices), incendiary weapons (Protocol III , on 
Prohibitionss or Restrictions on the Use of Incendiary Weapons), and 
blindingg laser weapons (Protocol IV, on Blinding Laser Weapons).241 

Amendedd Protocol II was adopted in 1996 and tightened the restrictions on 
usee of APM and improved the protection of the civilian population.242 A 
moree elaborate 'Convention on the Prohibition of the Use, Stockpiling, 
Productionn and Transfer of Anti-Personnel Mines and on their Destruction' 
(APMM Convention) was adopted at Oslo in 1997 and entered into force on 1 
Marchh 1999. This Convention obliges States Parties never under any 
circumstances:: to use anti-personnel mines; to develop, produce, otherwise 
acquire,, stockpile, retain or transfer to anyone, directly or indirectly, anti-
personnell  mines; to assist, encourage or induce, in any way, anyone to 
engagee in any activity prohibited to a State Party under the Convention (Art. 
1(1)).. Furthermore, each State Party undertakes to destroy or ensure the 
destructionn of all anti-personnel mines in accordance with the provisions of 
thee Convention (Art. 1(2)).243 

Theree is no officially registered data available that such types of weapons have significant 
battlefieldd application. These devices have been used primarily for police purposes. See 
Anastassov(1991),, p. 282. 
2411 Protocol II defines mines, booby-traps and other devices in Art. 2; the concern is primarily 
withh indiscriminate use and excessive injury as appears from Art. 3 of the Protocol; Protocol 
IIII  includes definitions of'incendiary weapons' (Art. l(l(a)) and lists what are explicitly not 
too be regarded as such (Art. 10(b)); Protocol IV was adopted in 1996 and prohibits the 
employmentt of laser weapons specifically designed to cause permanent blindness to 
unenhancedd vision. 
2422 Text in 35 ILM 1206 (1996). See on the Amended Protocol II, Greenwood (1998), p. 209-
2100 and see infra, chapter [5]. 
2433 The obligation to destroy is elaborated in Art. 4 and 5 of the Convention. The destruction 
off  stockpiled mines that a State Party owns or possesses has to be completed within four years 
afterr entry into force of the Convention for that State Party (Art. 4), whereas the destruction 
off  APM under the jurisdiction or control of a State Party has to be undertaken not later than 
tenn years, subject to requests for extension of that deadline (for a period of at most another ten 
years)) that have to be submitted to the Meeting of the States Parties or to a Review 
Conferencee (Art. 5(3)). An exception is made for a small percentage of APM used in 
developmentt and training in mine detection, mine clearance or mine destruction techniques 
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Al ll  existing prohibitions on conventional armaments stem from the 
convictionn that the use of the kinds of conventional weapons described bears 
thee unacceptable risk of violating the most fundamental principles of 
humanitariann law, viz. the prohibitions of indiscriminate effects and of 
excessivee injury. Still, substantive conventional arms control law has to be 
consideredd within a military-strategic context as well. This is made 
particularlyy clear by the 1990 CFE Treaty, which contains restrictions on the 
freedomfreedom of build-up of conventional armaments and troop concentrations 
aroundd the borders of the former military 'blocks' (NATO vs. Warsaw Pact) 
inn Europe. Because of the changed circumstances after the end of the Cold 
War,, the CFE Treaty is to be supplemented and to a considerable extent to 
bee replaced by an 'Agreement on Adaptation', which introduces a system of 
nationalnational ceilings for TLE.244 The CFE Treaty imposes the obligation to 
disarmm to a certain level 'heavy' conventional armaments in five categories, 
viz.. battle tanks, armoured combat vehicles, large-calibre pieces of artillery, 
combatt aircraft and attack helicopters. The numerical limitations set on 
thosee 'heavy' conventional armaments do not relate to the characteristics of 
thee weapons; States retain freedom of behaviour with regard to those 
weapons,, as long as their behaviour is in line with the numerical restraints 
forr strategic purposes. It is clear that substantive conventional arms control 
laww is motivated by both humanitarian and strategic security principles 
(withinn a specific context). 

3.1.53.1.5 Substantive arms control law relating to future weapons 
Somee arms control treaties prohibit the (further) development of certain 
kindss of weapons that are not (yet) operational by the time they are 
prohibited.. The best example is the ENMOD Convention, which prohibits 
thee employment of environmental modification techniques for purposes of 
warfare.. The ABM Treaty may be mentioned here as well, since no 
operativee and actually functioning ABM system has ever been developed 
andd deployed either before of after the prohibition was agreed to as a means 
off  securing military stability between the US and the SU/Russia. 

(Art.. 3(1)), and transfer of APM for purposes of destruction is not prohibited (Art. 3(2)). See 
furtherr Van den Ussel (1999); Greenwood (1998), p. 210; Blix (2000), p. 95-96. 
2444 See Agreement on Adaptation CFE (1999), which adds two new Protocols to the 1990 
CFEE Treaty, viz. a 'Protocol on National Ceilings' and one on 'Territorial Ceilings' for 
conventionall  armaments and equipment limited by the CFE Treaty. The Agreement on 
Adaptation,, like the 1990 CFE Treaty, is to be placed in perspective of considerations of 
security;; see e.g. Art. 1: "Committed to the objectives of establishing and maintaining a 
secure,, and stable and balanced overall level of conventional armed forces in Europe lower 
thann heretofore, of eliminating disparities to stability and security and of eliminating the 
capabilityy for launching surprise attack and for initiating large-scale offensive action in 
Europee (...)"
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3.1.63.1.6 Substantive arms control law not related to a particular category of 
weapons weapons 
Finally,, a number of arms control treaties prohibit in general the stationing 
off  weapons in certain defined zones. This kind of treaty establishes 
demilitarisedd zones. Antarctica, the Deep Sea-Bed, Outer Space, the Moon 
andd other Celestial Bodies are all zones that have been demilitarised.245 

Furthermore,, some smaller pieces of land, such as the Aaland Islands and 
thee Island of Spitsbergen, have been demilitarised for indefinite periods of 
timee (see supra, chapter [1]). 

3.23.2 The scope of institutional arms control law 
Thee institutional law of arms control relates in the first place to the arms 
controll  treaty-based supervisory mechanisms, including possible supervising 
bodies,, which, on behalf of the States Parties, supervise compliance with the 
obligationss set forth in the arms control treaties. Often, the very complex 
andd detailed procedures for the implementation and supervision of the 
substantivee obligations imposed by the arms control treaties are laid down in 
variouss protocols that are attached to the basic treaty.246 These protocols are 
muchh longer and usually require much more elaboration than the substantive 
laww contained in the basic treaty texts. 
AA clear trend can be discerned in the evolution of supervisory mechanisms 
inn arms control treaties. The scope of institutional arms control law has 
progressivelyy developed, starting from being (almost) absent at the 
beginningg of the twentieth century to making up (almost) the entire text of 
somee of today's major arms control treaties. Whereas many early arms 
controll  treaties consisted almost exclusively of substantive provisions, in 
laterr 'generations' of arms control treaties technical and institutional rules 
overshadoww the substantive provisions. Some arms control treaties have 
establishedd comprehensive supervisory mechanisms, consisting of methods 
off  supervision and rather extensive organisational structures, within which 
thee supervisory functions are even entrusted to permanent international 
organisationss established by treaty with the special purpose of supervising 
compliancee with that particular treaty. 
Onn the one hand, the perceived need for extensive supervision could be 
regardedd as an expression of newly sprung up mistrust between the States 
Parties,, taking them back a step to the political tensions of the Cold War 
period.. On the other hand, the need for comprehensive, formalised and 
institutionalisedd supervisory mechanisms has always been recognised as a 

Lysénn (1990), at p. 62-63 classifies treaties such as these as 'preventive limitations of 
armaments',, which are meant to prohibit the existence of weapons or certain military 
activities,, often in a partial way, but may also directly forbid the development of future 
weapons,, e.g. weapons that might be placed on the Moon or on the Deep Sea-Bed. 
2466 See e.g. the extensive Protocols attached to the CFE-Treaty (1990), the CWC (1993), and 
thee CTBT( 1996). 
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vitall  means to provide transparency and build confidence among the Sates-
Partiess to arms control treaties. The presence of an institutional supervisory 
frameworkk in the treaty also fulfil s the important function of providing a 
forumm for deliberation and communication between the States Parties. The 
constantt contacts, deliberations and discussions among the States Parties in 
itselff  already create a climate that is beneficial to confidence-building and 
hencee to compliance. Furthermore, the co-operative supervisory procedures, 
leadingg to continuing contacts and consultations in the implementation of 
thee treaties, enable the States Parties to gauge whether their expectations of 
mutuall  advantages, which form one of the guarantees for the implementation 
off  international law in general, are justified. 
Thee comprehensive supervisory mechanisms not only purport to control 
compliancee (and deter non-compliance) with the substantive law, but also 
seee to the establishment and implementation of the supervisory mechanism 
itself.. That is to say, part of the legal obligations deriving from the arms 
controll  treaty relate to the setting up of the supervisory mechanism proper. It 
iss this institutional part of the treaty, arranging for the implementation of the 
supervisoryy mechanism, which requires a truly high degree of organisation. 
Thee extent to which the organising and 'managing' of the implementation of 
thee supervisory mechanism is necessary depends at least partly on the 
contentss of the substantive law of the arms control treaty. In general, 
supervisionn of compliance with arms control agreements that demand 
specificc results, involving e.g. obligations to reduce or completely destroy 
certainn categories of armaments, are more consequential and difficult to 
managee than arms control agreements that merely serve to confirm the 
existingg status quo ante in military power relations. The CWC probably 
providess the best example of an arms control treaty that establishes an 
elaboratee framework for the purpose of supervising the obligation to destroy 
alll  chemical weapons in the hands of or under the control of the States 
Parties.. Likewise, the BWC, which inter alia demands the destruction of 
biologicall  weapons, is now considered to be in need of an additional 
Protocoll  which is to establish an extensive institutional framework for the 
supervisionn of compliance with that obligation.247 But also in case no 
positivee obligation to disarm is present in the treaty, comprehensive 
supervisoryy mechanisms can still be found. The IAEA safeguards system, 
thatt is applied to supervise inter alia the NPT and all NWFZ treaties, 
consistss of a comprehensive supervisory mechanism, even though neither 
thee NPT nor the NWFZ treaties prescribe the destruction of nuclear 
weapons,, but instead purport to maintain the status quo ante in regard to the 
numberr of States possessing nuclear weapons for their security. The same 
goess for the CTBT, which envisions the establishment of a worldwide 
networkk for the control of compliance with the (negative) obligation not to 

2477 See e.g., Kelle (1997); Dando (2000); Mathews (2000). 
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conductt nuclear test explosions anywhere. 
Ass mentioned, the supervision of compliance with elaborate arms control 
treatiess such as the ones mentioned supra serves several purposes: first, the 
Statess Parties are guided into the implementation of the supervisory 
mechanismm of the treaty, which is a prerequisite for the actual control of 
compliancee with the substantive obligations of the treaty. This pattern can 
bee discerned both in regard to arms control treaties that require actual 
reductionss in armaments and those that lay down the obligation for States 
Partiess to refrain from certain behaviour. For example, the INF Treaty, 
whichwhich entered into force in 1988, required the USA and the SU to eliminate 
alll  their intermediate-range ground-launched ballistic and cruise missiles 
andd their launchers within three years of the treaty's entry into force. While 
thosee obligations have been met, supervision of compliance continues, with 
aa focus on ensuring that the provisions are being observed.248 This 
continuingg exercise of supervision becomes self-evident if one considers 
thatt any 'positive' obligation to achieve a reduction-to-zero in the number of 
specificc armaments (full disarmament) entails a further 'negative' obligation 
too never again acquire any of these specific armaments. To provide another 
example,, the same pattern can be found with regard to the NPT: only after 
thee initial declarations by the States Parties to the NPT regarding the 
presencee of nuclear materials in their territories had been made, and initial 
inspectionss by the IAEA to verify those declarations had been conducted, 
thee inspection regime of the IAEA became operative. Only from that 
momentt on, and no sooner, the IAEA was able to fulfi l its task of verifying 
compliancee of the States Parties with the obligation not to engage in 
activitiess involving the use of nuclear materials for military purposes. The 
processs of supervision which takes place on the basis of the arms control 
treaty,, is thus both directed at ensuring the States Parties' compliance with 
thee measures necessary for the implementation and application of the 
envisagedd supervisory mechanism proper, and at inducing compliance with 
thee substantive obligations that are laid down in the treaty. 
Thee question can finally be asked why so many arms control treaties 
nowadayss are characterised by extensive, comprehensive supervisory 
mechanisms.. On the one hand, the constant inventions leading to qualitative 
refinementss of weapons of all kinds require progress in techniques and 
proceduress used in arms control supervision. This calls for flexibilit y in the 
applicationn of the technical rules and the rules for implementation. One way 
off  attaining this flexibilit y is by separating institutional regulations from the 
basicc arms control treaty and drawing up separate regulations for their 
adjustmentt or amendment, thereby increasing the scope of the specific 
institutionall  rules.249 On the other hand, the legitimate security concerns of 

Seee UNS-G Report (1995), par. 65. 
Seee Kolasa (1995), p. 16-17. On the - often complicated - amendment clauses in 
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States,, as well as the basic concept of State sovereignty, must be taken into 
accountt when designing and operating the supervisory mechanism. For this 
reason,, the conduct of, for example, on-site inspections is normally 
restrictedd to areas designated by the State Party proper for the purpose of 
inspections,, and usually cannot take place at undeclared sites unless specific 
conditionss are met. Furthermore, the inspected State Party normally has the 
rightt to protect sensitive installations and sites in its territory pursuant to 
speciall  regulations, such as 'managed access regimes'. Harmonising these 
conversee requirements again calls for refined and elaborate procedures. 
Inn addition, in the regulations regarding precisely the most dangerous type 
off  weapon, viz. weapons of mass destruction, account has to be taken of the 
factt that the materials on which the development of these weapons is based 
aree characterised by dual-use applications: the same technologies that are 
usedd in sophisticated weaponry also have important commercial 
applications.. Legitimate concerns of States relate to the peaceful use of 
nuclearr technology and of nuclear energy, and the use of chemical and 
biologicall  agents for peaceful purposes, including the protection of related 
confidentiall  (business) information. The threat to confidential (business-) 
informationn stems from the need to gather reliable and objective intelligence 
underr the treaties in order to monitor weapons production and acquisition, 
eitherr through data reporting requirements or through on-site monitoring and 
inspections.2500 Disputes between States may arise easily, given the high 
interestss that are generally at stake when valuable information is revealed in 
ann uncertain legal environment. The supervisory mechanisms of arms 
controll  treaties, especially those that are meant to operate worldwide, must 
bee equipped with clear and detailed regulations so as to prevent (as much as 
possible)) disputes from arising between the States Parties regarding the 
application,, operation and interpretation of the procedures of the treaty. This 
inn turn requires definitions, as well as clear and elaborate provisions on 
exactlyy what activities the States Parties may still perform under the treaty 
regime. . 
Anotherr characteristic which explains for the vastness of supervisory 
mechanismss in arms control treaties is that the methods contained therein 
mustt be equally accessible and practicable to all States Parties, either 
developedd or developing, weak or powerful. It has to be acknowledged that 
armss control treaties in general require large numbers of States Parties in 
orderr to be meaningful. As the number of negotiating States involved 

(multilateral)) arms control treaties, see Ipsen (1991), p. 88-91. 
2500 The term 'confidential business information' refers to business-related information that 
givess its holder a commercial advantage because it is not widely known to competitors or the 
generall  public. See Keilman et al. (1995), p. 73-74. The importance of the protection of 
confidentiall  information has been recognised explicitly in recent arms control law; see e.g. the 
'Confidentialityy Annex' of the CWC and the 1997 'Model Additional Protocol' to the IAEA 
safeguardss system (esp. Art. 15). 
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increases,, it is clear that the successful negotiation and conclusion, as well 
ass the proper implementation of arms control agreements depend on the 
elaborationn of suitable methods and procedures for the effective and 
objectivee supervision of compliance with the treaty. Therefore, the 
supervisoryy mechanisms of many arms control treaties incorporate a range 
off  co-operative and mutually reinforcing measures, such as extensive on-site 
inspectionn regimes connected to State declarations and governmental 
reports,, whereas on some occasions the use of (unilateral) NTMs, such as 
satellites,, might have sufficed to obtain all information necessary regarding 
compliance. . 
Inn short, the nature, context and technical characteristics of the subject 
matterr of arms control law to a large extent account for the vast scope of the 
institutionall  law in arms control treaties. The growing complexity of the 
procedurall  issues that must be covered is evidenced by the parallel growth 
inn comprehensiveness and length of the texts of arms control agreements. 
Thee extensiveness of institutional law, as compared to the relatively few 
substantivee law provisions laid down in arms control treaties, is one of the 
mainn special characteristics of the law of arms control. 

4.. Characteristics of the practice of arms control law 

Thee last special characteristic of arms control law that is addressed here, 
relatess to the absence of practice with regard to the application of most of 
thee treaty-based supervisory methods that for their operation depend on 
complaintss or other 'trigger' mechanisms. It is true that pursuant to some 
armss control treaties, such as the NPT, the CFE Treaty and the CWC, 
hundredss or even thousands of routine on-site inspections have been carried 
outt and wil l continue to be carried out in the future, thus demonstrating the 
operationall  viability of the regimes established by those treaties. On the 
otherr hand, many provisions relating to the supervision of (non-) compliance 
withh arms control treaties have never been invoked. This is most apparent 
withh regard to procedures for the conduct of 'special' or 'challenge' 
inspections,, i.e. inspections which may be carried out at the request of States 
Partiess when they suspect a violation, and which have been laid down in 
manyy arms control treaties, ranging from the 1959 Antarctic Treaty to the 
19966 CTBT. None of these have ever actually been used.251 A similar 
absencee of practice is seen with regard to the common references to the 
UNSCC in arms control treaties.252 All this might be interpreted to indicate 
thatt the field of arms control is characterised by a complete absence of 

Noo violations have been reported and consequently the special procedures have not been 
madee use of. See on the attempted use of special inspections initiated by the IAEA against the 
DPRK,, infra, chapter [6]. 
2522 See Rosas (1995), p. 570. 
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suspicionss of violations, but it is far more realistic to assume that suspicions 
off  violations of arms control treaties are dealt with exclusively and 
confidentiallyy within the respective treaty regimes. It may be repeated that 
givenn the delicate subject of the law of arms control, States consider 
themselvess perfectly legitimised to maintain the confidentiality of their 
activitiess in arms control matters, both regarding the provision of 
informationn as well as the outcome of verification procedures. The activities 
off  supervisory bodies in arms control law, such as bilateral and multilateral 
consultativee committees and organs of supervisory organisations such as the 
OPCWW and the CTBTO, are mostly confidential and not open to public 
investigation.. Due to the rule of confidentiality, not very much is known 
aboutt the organisation of the work and operation of the supervisory bodies 
establishedd by the arms control treaties.253 It appears that a preference exists 
forr informal political procedures when it comes to finding solutions to 
problemss that arise during the implementation and the application of arms 
controll  treaty law. Then again, confidentiality in this respect may have the 
advantagee that not too much information is provided about means of 
implementationn so that States Parties inclined to ignore their obligations wil l 
nott learn about a treaty's shortcomings and thus be tempted deliberately to 
circumventt the treaty.254 Seen from that angle, the publication of the facts of 
aa case of non-compliance could do nothing more but demonstrate that the 
Statess Parties were powerless to ensure respect for their treaty and could 
riskk weakening it seriously. 
Inn the field of arms control law, only few allegations relating to non-
compliancee are common public knowledge. Familiar 'Cold War' cases relate 
too the 'venting' of radioactivity beyond the borders of the US and SU caused 
byy underground nuclear tests possibly in violation of the LTBT, as well as 
concernss about compliance under the ABM Treaty, which arose as a result 
off  the Reagan Administration adopting a restrictive ('domestic') 
interpretationn of the term 'ABM systems' as defined in Art. II of the treaty, 
andd the unlawful Russian construction of a radar system at Krasnoyarsk.256 

Alsoo gross violations of arms control law that are known about now have 
gonee undetected for many years. Only recently Russian scientists, after 
havingg defected to the USA, revealed the existence of a large biochemical 
projectt in Russia between 1973 and 1992 which violated the BWC in all 
possiblee respects.257 And who knows if Iraq's violations of the NPT had 

2533 See Kolasa (1995), p. 99-100, 110; Trimble (1989), p. 902-904. 
2544 See Sur (1991), p. 376-377. 
2555 See Sur (1988), p. 21. 
2566 See Gotlieb (1965), p. 167-168; Goldblat (1991), p. 99; Kislyak (1992b), p. 63-66. The 
violationn of the treaty by the construction of the Krasnoyarsk radar has been corrected 
throughh dismantling that system. See also Trimble (1989), p. 906-912; Ronzitti (1991), p. 
116-118;; Lysén (1994), p. 128-129; Chayes & Chayes (1993), p. 186, 199. 
2577 Admittedly, even before this, the sudden outbreak in 1979 of pulmonary anthrax at and 
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beenn discovered if it had not been for the Gulf War? This general lack of 
publiclyy known cases of (allegations of) non-compliance cannot be entirely 
explainedd from the emphasis on the rule of confidentiality in arms control 
law.. Another plausible explanation is that States wil l easily regard 
allegationss of possible non-compliance as unfriendly acts, having a negative 
impactt on their international political relations. When weighing one against 
thee other, the States' interest in maintaining good political relations with 
eachh other and the perceived importance of keeping the de facto status quo 
inn the security situation may prevail over the importance that is attached to 
verifyingg compliance with the obligations of arms control law. Furthermore, 
armss control treaties to date have not dealt with matters that go to the heart 
off  national survival, like general and complete disarmament, and they have 
nott even constrained fundamental military programmes. Not many potential 
disputess are likely to concern issues that warrant formal allegations of non-
compliance.. It can be upheld that the States Parties to arms control treaties 
confinee allegations of non-compliance to situations of (militarily) significant 
violationss that are sufficiently obvious and important. Yet the meaning of 
'significant'' implies a political decision rather than a precise legal 
assessment.2588 For example, evidence found by the US in the 1970s as to 
probablee Soviet non-compliance with the BWC has been ignored on the 
groundss that biological weapons had no strategic value and therefore could 
nott justify significant violations,259 and when the Soviets invited American 
expertss to tour the Krasnoyarsk radar site in the late 1980s, this visit 
revealedd the radar's poor quality, convincing many in the US that 
Krasnoyarskk did not constitute a 'significant' violation of the ABM 

5.. Concluding remarks on Part I 

Inn the first part of this study (chapters [2] and [3]), the law of arms control 
ass a special field of international law has been identified and portrayed 
accordingg to its most important special (legal) characteristics. It appears that 
thesee special characteristics can be traced back to the first and foremost 
propertyy of the concept of arms control: the direct connection between 
quantitativee and qualitative levels of armaments and national, as well as 
international,, security. This property explains the overwhelming political 
interestt in the field of arms control law, an element that can be found 

aroundd a heavily secured Soviet military facility (the so-called 'Sverdlovsk Incident') had 
givenn cause to suspect that all might not be well with regard to the BWC, see Murray (1993), 
p.. 142. 
2588 See Sur (1988), p. 22; Sur (1991), p. 16; Lang (1995), p. 80. 
2599 See Graeves (1999), p. 482. 
260260 Cf. Abbott (1993), p. 51. 
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throughoutt the whole process of negotiation, implementation and operation 
off  arms control treaties. 
Thee omnipresent concern of States with the field of arms control is based on 
theirr desire to secure national (security) interests, while at the same time the 
securityy context of the arms control process demands co-operation between 
Statess in order to support international peace and security. This 'balancing 
act'' explains the many long-term evolutionary approaches to arms control, 
interinter alia depending on, and commensurate with, the development of the 
securityy situation. Co-operation between States in the field of arms control is 
oftenn directed at providing transparency and at building confidence before 
actuall  restrictions on the freedom of behaviour with regard to national 
armamentss can be accepted. And even when restrictions are accepted, they 
aree commonly coupled with an extensive body of institutional law for 
purposess of supervising compliance with these restrictions. The extent of the 
scopee of institutional law as compared to the scope of the substantive rules 
constitutess a special characteristic of arms control law. It may even be so 
thatt the overwhelming concern with security in the field of arms control 
accountss for the generally perceived need for clarity and predictability of 
legall  obligations in all respects. These features may form the basis of yet 
anotherr special characteristic of arms control law, viz. the importance of 
treatyy law which springs into view as an essential element in the sources of 
armss control law. Presumably for the same reasons, no standing 'body' of 
customaryy international law has developed in the field of arms control. 
Theree is no general legal principle that obliges States to enter into arms 
controll  treaties. This means that, apart from general conventional and 
customaryy law restrictions on the use of armed force stemming from the 
lawss of war, States retain legal freedom to behave as they please with regard 
too their national armaments so long as they have not entered into arms 
controll  treaties. This characteristic is mirrored in the acknowledgement that 
thee general principle 'what is not specifically prohibited, is inferentially 
permitted'' is the valid adage in the field of arms control law. In connection 
withh this, the law of arms control has been 'negatively' defined as that part 
off  public international law that deals both with the restrictions 
internationallyy placed upon the freedom of behaviour of States with regard 
too their national armaments, and with the applicable supervisory 
mechanisms.. The first part of this definition, which relates to the substantive 
laww of arms control, has been the focal point of the first Part of this study. In 
thee next Parts, the extensive body of institutional arms control law (the 
'applicablee supervisory mechanisms' in the definition) wil l be further 
examined. . 
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4 4 
Thee international legal framework 
off  supervision in the law of arms 
control l 

1.. Introductio n 

Itt has been observed in the previous chapter that many - especially recent -
armss control treaties are characterised by an extensive body of institutional 
laww as compared to the few substantive obligations that are generally to be 
foundd in arms control treaties. Supervisory mechanisms are a fundamental 
partt of the institutional law of the arms control treaties. Clearly, it is not 
onlyy important that the substantive obligations of States pursuant to the law 
off  arms control are duly defined, but also that there is agreement on the 
supervisoryy mechanisms to be applied.261 Supervisory mechanisms are legal 
arrangementss providing for international control of compliance as well as 
forr reactions in the event of established non-compliance. Apparently, it is 
feltt that the substantive norms of arms control treaties need a vast amount of 
(international)) control before adhering to them becomes feasible. 
Noww that the special characteristics of the substantive law of arms control 
andd its strong embedment in the international legal and political system have 
beenn extensively discussed, the present chapter focuses on the international 
legall  framework of supervision in the (institutional) law of arms control. 
Thee purpose of this chapter is to describe and analyse the place, role and 
functionn of (the process of) supervision in the law of arms control. To that 
end,, first, forms of supervision in arms control law wil l be distinguished. 
Then,, a theory of international supervision wil l be elaborated which is 
suitablee for the general analysis of supervisory mechanisms in arms control 
treaties.. Both the methods and the institutional design of the different phases 
off  supervision wil l be discussed, as well as the role of supervising bodies in 
armss control treaties. Finally, the topic of supervision and compliance will 
bee addressed. 
Thee issues raised in this chapter do not relate to the question why States 
choosee some particular form of supervision but instead are concerned with 
thee questions how the existing supervisory mechanisms in arms control 

11 SeeMyjer(1990),p. 105. 

88 8 



treatiess can be characterised and analysed and what are the general features 
off  the role of supervising bodies in arms control law. It should be noted that 
Partt IIA of this study (chapters [5] and [6]) offers an in-depth, treaty-
specificc analysis of the mechanisms of supervision that can be found in 
multilaterall  arms control treaties. 

2.. Unilateral supervision, diplomatic supervision and supervisory 
mechanismss in arms control law 

2.12.1 The notion of supervision at the international level 
Supervisionn can be very generally defined as 'the procedure through which a 
subjectt of law exercises more or less extensive control over the activities of 
otherr subjects of law'.262 In the international legal community supervision is 
generallyy exercised without an implied hierarchy, between sovereign and 
equall  States. Supervision at the international level is conducted by the States 
themselves,, either unilaterally or on a diplomatic or treaty basis, or by a 
supervisingg body at their request. The presence of supervisory mechanisms 
inn international law indicates that States have agreed to submit their 
behaviourr in respect of a treaty or other international agreement to external 
examination,, which may be done by their peers or by an international 
body.2633 Supervision is however bound to play a more extensive role than 
thatt in the international legal order. The actors in supervision at the 
internationall  level have few opportunities for the enforcement of decisions 
orr the imposition of sanctions in order to compel States into harmonising 
theirr behaviour. At the international level supervision not only fulfil s an 
importantt role in bringing the particular activities of individual States into 
harmonyy with the interests of the majority of States, but it also functions as 
aa means of integrating States into international bodies for the purpose of 
pursuingg collective objectives. 

2.22.2 Unilateral and diplomatic supervision 
Thee most ancient and at the same time rudimentary form of supervision, 
whichh to a large extent remains within the national context, is unilateral 
supervision.. Unilateral supervision is supervision exercised by one State 
withoutt the co-operation of the States that are supervised being necessary. 
Statess may employ all national means legally at their disposal for the 
purposee of monitoring the behaviour of other States; this activity is not even 
necessarilyy linked to specific treaties. Unilateral supervision uses national 

2622 Cf. Merle (1959), p. 411. This general definition includes the possibility of a hierarchy 
betweenn the supervisor and the supervised and is inspired by the role supervision plays in 
nationall  administrative law systems. 
2633 Cf Lang (1995), p. 70. 
2644 See Hahn (1958-59), p. 89-97. 
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technicall  means (NTMs), especially satellites, which enable the gathering of 
informationn through observation and by way of making (satellite) images. 
Ass we wil l see, today NTMs are often incorporated into international 
supervisoryy mechanisms where they may be utilised as methods of general 
fact-finding,, usually with the additional reciprocal obligation for the States 
Partiess not to interfere with their use. But also without such incorporation, 
dede facto use of NTMs takes place in practice.265 

Itt is obvious that unilateral supervision by itself does not bring co-operation 
betweenn States any closer. In order to avoid the situation of 'leaving the 
supervisionn to the supervised' and to prevent all kinds of unprovable 
allegationss of non-compliance from occurring, a form of reciprocal 
supervisionn is needed requiring at least some kind of co-operation between 
States.. But where in national societies supervision is entrusted to the State 
ass the only entity with authority over the subjects within its territory, in 
internationall  society supervision has remained mainly with the individual 
Statess themselves. As a consequence, States have exercised supervision over 
eachh other 'horizontally' from the outset, through the intermediary of their 
diplomaticc organs. This type of supervision shall be referred to as 
diplomaticc supervision.266 The diplomatic agents have been entrusted with 
thee task of scrutinising the compliance practice of their host-State. Of 
course,, this type of supervision has many defects.267 Diplomatic supervision 
iss 'subjective' and informal and it lacks 'institutionalisation', rendering its 
exercisee vulnerable to partiality and perhaps even arbitrariness. A State wil l 
supervisee more diligently when its own interests are involved and may not 
evenn wish to make the effort of exercising control and risk spoiling its 
relationss with another State if it has no direct interests at stake. Moreover, 
thee effectiveness of diplomatic supervision is usually dependent upon the 
strengthh of the supervising Party in relation to that of the Party over whom 
supervisionn is exercised. 

2.32.3 The legal basis for the exercise of unilateral and diplomatic supervision 
Supervisionn of States, in whatever form, is concerned with behaviour and 
normss of international law; it is at least in part a legal activity. A norm is a 
legall  standard of behaviour; it not only reflects behaviour (in that a norm has 
developedd through interaction in social reality), but is also meant to guide 
behaviour.. One may test the behaviour of others against a norm and approve 

E.g.,, although the Rarotonga Treaty (1985) does not incorporate NTMs as a monitoring 
method,, the region covered by the Treaty is being monitored by American and Russian 
satellites,, as well as with seismic and atmospheric fallout monitoring equipment of Australia 
andd New Zealand. See Findlay (1991), p. 295. 
2666 Cf. van Hoof & de Vey Mestdagh (1984), p. 6; Lang (1995), p. 72; Kaasik (1933), p. 339-
351.. Diplomatic supervision is also referred to as 'inter-State supervision'. 
2677 See Hahn (1958-59), p. 93; van Hoof & de Vey Mestdagh (1984), p. 8; Schermers & 
Blokkerr (1995), p. 867; Lang (1995), p. 72. 
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orr condemn such behaviour on those grounds. This is what constitutes the 
normativee force of the norm, which is the quality that makes it a legal 
standardd of behaviour. But normative force means more: it is the quality that 
determiness whether supervision of observance of the norm is practicable. 
Supervisionn of compliance with a 'norm' that lacks any normative force is 
impossible. . 
Thee normative force of a norm is stronger according to its specificity and 
clarity.. For this purpose three types of norms can be distinguished: policies, 
principless and rules.268 Only the category of rules refers to norms that are 
formulatedd so specifically and clearly, that they describe a particular type of 
behaviourr and explicitly or implicitly lay down who is obliged to engage in 
thatt behaviour and who is the beneficiary of it. Therefore, supervision of 
compliancee with rules, that lend themselves to be applied as such, must be 
deemedd feasible. In contrast, principles and especially policies first need to 
bee specified into rules before supervision can take place. 
Supervisionn of compliance with rules can be exercised unilaterally or on an 
inter-Statee basis. States Parties to a treaty are allowed to monitor each 
others'' compliance through their own NTMs or through their diplomatic 
organs.. To that end they do not need explicit treaty provisions to exercise 
supervision.. Consequently, this supervision operates outside the framework 
off  treaty regimes: the law provides no specific procedures and does not 
protectt the interests of States that allegedly fail to comply with their 
obligations.. In the course of its monitoring activities each State Party may 
decidee for itself that another State by acting the way it did, has not lived up 
too some of the norms laid down in the treaty. These individually defined 
conclusionss obviously do not bind other States Parties (unless they would 
afterwardss support the conclusions). All beneficiaries of the rules, i.e. those 
personss having a preponderant interest in the execution of the obligations 
thatt have been laid down in the rules - in principle all States Parties to the 
treaty,, are deemed to have this possibility of individually appreciating the 
otherr States Parties' behaviour.269 States do not need an explicit legal basis 

2688 See van Dijk (1987), p. 13-15. A policy is described as a norm in which only an abstract 
objectivee is laid down. A policy does not define procedures and means through which the 
objectivee must be realised, nor does it establish the criteria for determining whether the 
objectivee expressed in the policy has been realised. A principle is a highly abstract norm as 
well,, which serves as a guideline for the acts of the State organs rather than as a basis for 
concretee rights and obligations. Unlike a policy, a principle does not always require that a 
particularr purpose be the central point; the normative standard contained in it may concern a 
sett of values and the quality of the behaviour as such. Principles are 'norms of aspiration' 
ratherr than 'norms of obligation'. 
2699 See Kaasik (1933), p. 8. The question whether some obligations in arms control law are of 
aa nature to justify the view that all States in the world, whether Party to the relevant treaties or 
not,, have a preponderant interest in the execution of these obligations, relates to the erga 
omnesomnes character of specific norms. See on this concept the 'Case concerning the Barcelona 
Tractionn Light and Power Company, Ltd.', ICJ Rep. 1970, p. 33 and see Art. 40 of the Draft 
Articless on State Responsibility (1998). 
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forr their individual supervisory activities. Unilateral and diplomatic 
supervisionn both constitute a perfectly legitimate exercise of governmental 
power. . 

2.42.4 International supervision 
Thiss study is primarily concerned with international supervision of arms 
controll  treaties. International supervision in its real sense is to be performed 
byy a body that is placed above the States Parties and not among them, since 
itss purpose eventually is to redress deviant behaviour of a State Party after it 
hass been established that this State has violated its obligations.270 The 
processs of international supervision therefore 'needs' an institutionalised 
proceduree and a body specifically designed and designated to perform the 
supervisoryy task, which in itself reflects the ever increasing need for 
internationall  co-operation.271 Thus, in many arms control treaties a neutral 
'thirdd party' is involved in the supervisory process, with the consent of the 
Statess Parties. Of course, different kinds of this 'third party' may be 
conceivable,, depending on, and determined by, the purposes, scope and 
naturee of the arms control treaty. Apart from international organisations, the 
'thirdd party' may be a regional organisation, a group of States or even an 
individuall  State.272 Yet, all of these variants in essence provide for the 'third 
party'' machinery for the 'objective' establishment of the facts about States 
Parties'' behaviour and for authoritative review of that behaviour as tested 
againstt the law. Especially when this 'third party' is an independent 
organisationn there is a guarantee that all the information supplied meets at 
leastt a minimum degree of reliability. 
Ass a principle, all States have equal rights to participate in the process of 
internationall  supervision with regard to the arms control treaties to which 
theyy are Parties.273 This principle can be upheld by establishing an 
institutionall  framework of supervision with 'co-operative' methods such as 
dataa exchanges, notifications and on-site inspections. In 'co-operative' 
methodss the State Party being supervised, as part of the agreed mechanism, 
assistss the supervising body in order to facilitate the supervisory process.274 

Cf.Cf. Chowdhury (1986), p. 98-99. Cf. also Hahn (1958-59), p. 96: "Zusammenfassend laflt 
sichh die internationale Kontrolle im Friedensvölkerrecht definiëren als die vötkerrechtlich 
begründetee Beobachtung und Berichtigung des Verhaltens von Staaten (...) durch 
internationalee Organe zwecks Durchsetzung der jeweils anwendbare Vólkerrechtsnormen." 
2711 Chowdhury (1986), p. 254; Blokker & Muller (1994), p. 2; Charpentier (1984), p. 161. 
2722 See UNS-G Report (1995), par. 39. 

Cf.Cf. principle (10) of the principles of verification affirmed by the Disarmament 
Commissionn (2-20 May 1988, New York), annexed to Sur (1988), p. 67. 
2744 See UNS-G Report (1995), par. 19. Unilateral methods of verification, such as the use of 
NTMs,, require no such assistance by the Party being verified. Both types of methods are 
requiredd for 'adequate and effective verification', as stated in principle (4) of the principles of 
verificationn affirmed by the Disarmament Commission (2-20 May 1988), annexed to Sur 
(1988),, p. 67. 
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Treaty-basedd supervisory mechanisms display a gliding scale of 
internationall  supervision. In its most basic form, a treaty-based supervisory 
mechanismm provides no more than an extra incentive for States to comply 
withh their obligations; as such, it is perfectly compatible with the concept of 
Statee sovereignty. In its most developed, 'supranational' form, which wil l 
onlyy be accepted in very exceptional political circumstances, international 
supervisionn is not only hierarchic but also dominant: the supervising body 
mayy substitute the supervised subject by virtue of its power of decision. 
Ass may be explained from the direct impact that arms control law has on the 
nationall  and international security of States, in the law of arms control 
'supranational'' forms of supervision cannot be found. Still, as noted earlier 
recentt arms control treaties show a certain tendency towards the building of 
comprehensivee supervisory mechanisms, infringing quite severely upon the 
Statee Parties' sovereignty. 
Ass a final remark, it can be noted that supervision by individuals is not to be 
foundd in arms control law. Even though in modern international law an 
increasingg number of rules directly concern individuals, the law of arms 
controll  still is an inter-State affair. Mechanisms of supervision in arms 
controll  law do not encompass 'individual' supervisory methods, such as 
petitionss and individual complaint procedures before Courts. This may be 
explainedd by the fact that in the field of arms control the interests of 
individualss are necessarily of minor importance. The primary interest in 
armss control is the interest of the States to maintain (inter) national peace 
andd security. Hence, the primary field of application of international 
supervisionn in arms control law is constituted by the legal acts of the State 
thatt are of international interest. The national law of the State is only 
relevantt to the application of supervision insofar as the arms control treaty 
prescribess that certain 'national implementation measures' be taken. 

2.52.5 The legal basis for the exercise of international supervision 
Underr general international law, no State has the power to officially 
determinee what facts exactly correspond to the behaviour displayed by 
anotherr State during a given period of time, and, furthermore, no State has 
thee power to provide an interpretation of treaty provisions that is 
authoritativee and therefore binding on the other States Parties to the treaty; 
finally,, no State has the power to authoritatively assess that another State 
throughh its behaviour has violated the provisions of a treaty to which they 
bothh are Parties. Such powers would defy the basic principle of sovereign 

2755 See Charpentier (1984), p. 152. Naturally, the European Union can be mentioned as an 
examplee of an organisation with 'supranational' features in its supervisory tasks, see e.g. 
Wessel(1999),p.. 254. 
2766 In case a treaty provides that the States Parties shall furnish reports on the national laws 
andd regulations that have been enacted in the field of the subject matter of that treaty, the 
nationall  laws are of course included in the field of application of international supervision. 
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equalityy of States and the principle that nobody can be judge in his own 
case.. These obstacles can be overcome by introducing mechanisms of 
internationall  supervision wherein the 'third' person is granted the power to 
authoritativelyy decide on the behaviour of a State during a certain period of 
time,, to decide on the exact contents of the norms laid down in the treaty 
andd to assess whether a violation of the treaty has occurred. Contrary to the 
State,, the 'third' person, be it an international organisation or not, does not 
possesss an 'intrinsic' power of supervision. It therefore needs an explicit 
legall  basis, to be provided for in its constituent (or some other, related) 
treatyy (or the ad hoc consent of the State that is being supervised) without 
whichh fundamental elements of international supervision cannot be 
performed.. Unless indicated otherwise in the arms control treaty concerned, 
becomingg a Party to it implies acceptance of all obligations relating to 
supervisionn contained in it, but also no more than that. If a State e.g. 
consentss to providing declarations and reports, this State cannot be 
consideredd to have also consented to accepting the conduct of on-site 
inspectionss in its territory to verify the contents of those declarations and 
reports.. This would require the specific consent of the State concerned. 
Ass mentioned, international supervision is characterised by at least some 
kindd of 'third party' involvement in the supervisory process. In international 
supervisionn of arms control law, the 'third party' involved is as a rule a 
politicall  not legal body. This observation has far-reaching consequences, for 
inn the absence of legal authorities the law that is applied must be so clear 
thatt its interpretation in any particular case is as far as possible self-evident. 
Itt must always be asked whether a provision does in fact impose a clear and 
executoryy obligation on the States Parties, an obligation that is capable of 
onlyy one single manner of application, running between the States 
concerned,, or whether the treaty language is not so clear and sure-footed, 
andd may be open to hopes and expectations regarding the conduct of the 
Statess concerned without actually going so far as to impose clear 
obligations.. It is a fact that the fundamental substantive obligations of arms 
controll  treaties are in general formulated so clearly and precisely that they 
enablee political authorities to determine whether or not the States Parties 
havee been acting in accordance with them. In general, the substantive law 
provisionss of arms control treaties set norms in the form of clear and 
executoryy obligations and are as such characterised by what can be termed 
'determinacy'.2788 Determinacy refers to the ability of a text to convey a clear 
message,, to appear transparent in the sense that one can see through the 
languagee to its essential meaning. Rules that are characterised by 
determinacyy have a readily accessible meaning and clearly state what they 

Seee Kaasik (1933), p. 8; Chowdhury (1986), p. 12-15; Sur (1991), p. 15; Pawlak (1991) 
p.. 137. 
2788 See for this term Franck (1995), p. 30. 
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expectt of those who are addressed, and hence are more likely to have a real 
impactt on conduct. They bear an inherently strong normative force and 
leavee littl e discretionary power to the addressees in regard to their 
behaviour.. Obviously, international supervision can best be exercised with 
regardd to norms that are characterised by determinacy. 
Too illustrate what is meant by 'determinacy' of substantive arms control 
law,, some examples may be provided. The BWC contains the following 
substantivee limitations on the freedom of behaviour of the States Parties to 
thee treaty with regard to biological weapons: 

"[E]achh State Party undertakes never in any circumstance to develop, 
produce,, stockpile or otherwise acquire or retain biological weapons and each 
Statee Party undertakes to destroy, or to divert to peaceful purposes, as soon as 
possiblee but no later than nine months after entry into force of the 
Convention,, all [biological weapons] which are in its possession or under its 
jurisdictionn or control. Finally, each State Party undertakes not to transfer to 
anyy recipient whatsoever (...) and not to assist, encourage, or induce any 
Statee (...) to manufacture or otherwise acquire any [biological weapon]". 

Al ll  provisions mentioned set clear norms (one of them even sets a time-
limit )) that include 'negative' obligations, viz. to refrain from developing, 
producing,, stockpiling or otherwise requiring or retaining the category of 
biologicall  weapons, and 'positive' obligations, viz. to destroy or to divert to 
peacefull  purposes the weapons that may - already or still - be in the 
possessionn or under the jurisdiction or control of the State Party concerned. 
Thiss pattern of obligations can be retrieved in many other arms control 
treaties.2800 The CWC even lists this kind of provision under the heading of 
'generall  obligations', while the CTBT refers to them as 'basic obligations'. 
Furthermore,, perhaps one of the 'purest' examples of clear substantive 
obligationss can be found in the 1963 LTBT. This treaty's core article 
containss the substantive obligations to prohibit, to prevent and not to carry 
outt any nuclear weapon explosion or other nuclear explosion in a 
circumscribedd environment, as well as to refrain from causing, encouraging, 
orr in any way participating in the carrying out of such an explosion. Even 
thoughh the LTBT itself has no supervisory mechanism (the use of NTMs is 
consideredd sufficient), it is for the purpose of verifying compliance with 
similarr types of substantive obligations that supervisory mechanisms have 
beenn adopted in later arms control treaties. The determinacy of the 

2799 BWC, Art. I—III. For purposes of expediency, the extensive definitions in the BWC of what 
constitutess a biological weapon have been omitted here. 
2800 See e.g. Art. I of the Sea-Bed Treaty, Art. I and II of the NPT, Art. I of the EN MOD 
Convention,, Art. I of the CWC, Art. I of the CTBT. 
2811 See LTBT, Art. I. The environment described (in Art. 1(1 (a, b)) is the atmosphere and any 
otherr environment if such explosion causes radioactive debris outside the territorial limits of 
thee State under whose jurisdiction or control such explosion is conducted. 
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substantivee law of arms control is an essential feature since it ensures an as 
highh as possible degree of predictability and certainty of interpretation and 
application.. This wil l in turn contribute to the avoidance of disputes and also 
too a swift implementation of the law. 
Withh regard to a provision containing an international obligation that is 
characterisedd by determinacy, it will be relatively easy to establish that 
certainn behaviour of a State that is subjected to supervision is controlled by 
thatt provision. This applies to provisions of both substantive and 
institutionall  arms control law. The majority of the provisions of the 
supervisoryy mechanisms of arms control treaties, however, do not contain 
suchh clear obligations. Still, at some points, provisions that are part of the 
supervisoryy mechanism of an arms control treaty establish norms with a 
clearlyy definable obligatory character. For example, pursuant to the 
provisionss of institutional law of many arms control treaties, States Parties 
aree required to submit declarations within a specified time-frame or to 
submitt (semi-) annual reports.282 Supervision of compliance with this kind 
off  time-related provisions may be performed without going directly into the 
contentss of the declaration. Opportunities for the supervision of compliance 
ass exercised by political bodies may thus concern different 'levels' of 
regulation,, i.e. substantive as well as institutional obligations. 
Thee restraint placed on the freedom of behaviour of a State through 
interventionss of the supervising body will be more severe as the substantive 
orr institutional law provisions are of an obligatory character demanding 
certainn behaviour of the State Party, and the rules are more precise, leaving 
littl ee discretionary power to the State Party. Or, conversely: the supervising 
bodyy has a more autonomous position (and more power at hand) as the 
obligationss that are being supervised are characterised by a high degree of 
determinacy. . 
Att first sight, the absence of legal bodies in the practice of arms control 
supervisionn might be considered a weakness or even a failure of the system. 
However,, usually the political bodies that are set up by the arms control 
treatyy are manned with independent experts that are not under instructions 
off  any government. As such, there is no reason to consider these political 
bodiess inferior to judicial bodies, let alone less fit for the supervisory task. 
Onn the contrary, the overwhelming political concern with arms control 
suggestss that a pragmatic, policy-oriented approach works best in the 
contextt of arms control supervision. This feature, combined with the 
determinacyy of many obligations, counterbalances potential shortcomings of 
thee supervisory mechanism that might result from the absence of third-party 
adjudicationn or arbitration in arms control law. 

Seee e.g. the CWC, Article III(]) : "Each State Party shall submit (...) not later than 30 days 
afterr this Convention enters into force for it, the following declarations (...)". 

96 6 



2.62.6 Supervision and types of rules 
Inn close connection to the determinacy of rules, the potential for supervision 
alsoo depends on the type of rule concerned. Generally speaking, two main 
typess of rules can be distinguished, viz. 'rules of conduct' and 'rules of 
result'.2833 Rules of conduct try to direct the behaviour of the subject - the 
Statee - towards the achievement of a specific goal. Rules of result add to this 
behaviourall  standard the obligation to achieve a specific result. It goes 
withoutt saying that rules of result place more restrictions on the 
discretionaryy power of the State. 
Inn the substantive law of arms control, many rules of conduct may be found, 
mostlyy in the form of negative obligations, or prohibitions. A good example 
iss the prohibition contained in Art. 1(1) of the CTBT: "Each State Party 
undertakess not to carry out any nuclear weapon test explosion or any other 
nuclearr explosion (...)". This is a clear prohibition, the specific goal of 
whichh is to achieve the absence of nuclear weapon test explosions. The State 
thatt becomes a Party to the CTBT deprives itself of all freedom of behaviour 
withh regard to the subject of the prohibition of this treaty. In the law of arms 
controll  (positive) rules of result may also be found. All purely 'factual' 
obligations,, such as the obligation to send in a report every six months or to 
notifyy the supervising body of a certain intention within a specific time-
frame,, are (positive) rules of result. These obligations leave as littl e 
discretionaryy power to the States Parties as they do to the supervising body. 
Moree important (and more exceptional) are substantive obligations that as a 
resultt require disarmament by way of destruction of stockpiles of weapons, 
deliveryy mechanisms or factories. When the result that is to be achieved is 
circumscribedd in a clear and precise manner, e.g. by indicating the number 
off  weapons that must have been destroyed after a certain period of time, the 
supervisingg body legally speaking takes up a powerful position vis-a-vis the 
Statess Parties. The high degree of determinacy of this type of rules, leaving 
veryy littl e discretionary power to the States Parties regarding their 
behaviour,, renders supervision of compliance with these rules 
uncomplicatedd and potentially effective. Arms control treaties that require 
disarmamentt will always comprise rules of conduct as well, either explicitly 
orr implicitly. For as soon as the required level of disarmament has been 
reachedd by implementation of that part of the treaty, an obligation wil l exist 
forr the States Parties to never again build up the level of armaments above 
thee limits that have been reached (a rule of conduct). 
Thee choice of a particular supervisory mechanism is closely related to the 
specificc subject matter of the arms control treaty, in the sense that - apart 
fromm the all-embracing influence of the preferences of the States Parties 
concernedd - the choice of specific methods of supervision and their 
institutionall  design are to a large extent determined by the character of the 

2833 See Charpentier (1984), p. 170. See also Combacau (1981), p. 202-204. 
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substantivee obligations to be supervised. An important distinction in this 
respectt relates to the difference between complete elimination of some 
categoryy of weapons or partial disarmament (limitation of armaments).284 

AA clear obligation to disarm to a zero-level has other implications for the 
supervisoryy mechanism than an obligation to reduce armaments to a given 
levell  does. In the latter case, for example, standards have to be drawn up in 
orderr to fix the starting point from which the reduction of armaments must 
proceedd to the prescribed level. Moreover, in addition to verifying specific 
numberss of treaty-limited items, the monitoring activities must be able, 
dependingg on the terms of the treaty, to distinguish between treaty-limited 
itemss and non-treaty-limited items on the basis of less obvious criteria, for 
example,, deployed and non-deployed missiles, converted and accountable 
bombers,, new and existing types of missiles.285 Additional factors, such as 
thee mobility of certain types of missiles (ICBMs in particular), may further 
addd to the complexity of the verification tasks.286 Clearly, evasion of a 
generall  and complete prohibition will generally be much more difficult than 
evasionn of a prescribed level of armaments, since discovering one single 
prohibitedd weapon wil l be much easier than establishing that a State 
possessess e.g. 11,000 battle tanks where only 10,000 are allowed. Therefore, 
ann arms control treaty that purports to bring about complete disarmament 
withh regard to a certain category of weapons wil l generally be in need of a 
lesss stringent and intrusive mechanism for the control of compliance than a 
treatyy which contains a ban on the possession of a certain category of 
armamentss above a given level. In the case of weapons of mass destruction, 
thee problem of dual-use is an extremely complicating factor, which explains 
too a large degree the comprehensiveness of the supervisory mechanism of 
treatiess like the CWC. 
Thee substantive law of arms control also shows examples of 'rules' that are 
difficul tt to place in either the category of conduct or that of result. A 
characteristicc example in this respect may be found in Art. VI of the NPT, 
whichh reads in part: "Each of the Parties to the Treaty undertakes to pursue 
negotiationss in good faith on effective measures relating to cessation of the 
nuclearr arms race at an early date and to nuclear disarmament (...)". Due to 
thee use of qualifications such as 'to pursue negotiations' on 'effective' 
measuress 'at an early date', this behavioural obligation leaves so much 

Compare,, for example, the obligation in Art. I of the CWC, which in fact prescribes 
completee chemical disarmament, with the obligations of Art. IV of the 1990 CFE Treaty, 
whichh prescribe a reduction of certain categories of 'heavy' conventional armaments to a 
givenn level (e.g. 20,000 battle tanks (Art. IV(l(a». The same applies to the INF Treaty as 
comparedd to the START Treaties: the INF Treaty requires the permanent elimination of 
treaty-limitedd items while the START Treaties call for reductions and subsequent limitations 
off  treaty-limited items. 
2855 This is the case with the START Treaties. See UNS-G Report (1995), par. 70. 

Inn the START-I Treaty, the problem of the verification of mobile missiles was resolved by 
thee introduction of'restricted deployment areas'. See Kislyak (1992a), p. 54. 
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freedomfreedom and discretionary power to the State-Parties to the NPT, that it may 
bee questioned whether it lends itself to supervision at all. It probably 
qualifiess as a principle rather than a rule. 
Itt should be noted that even though there may be a strong connection 
betweenn substantive and institutional rules, the institutional design of the 
supervisoryy mechanism of an arms control treaty cannot always be 
explainedd by referring to the nature and contents of the substantive 
obligationss of that treaty. This can be demonstrated by simply comparing the 
LTBTT of 1963 with the 1996 CTBT. Even though the substantive 
obligationss of both treaties resemble each other to a large extent (they even 
partiallyy overlap), the CTBT is characterised by a comprehensive 
supervisoryy mechanism whereas the LTBT has no supervisory mechanism at 
all.. Again, political considerations evidently determine what is desirable in 
thee law of arms control. 

2.72.7 The rationale of supervision in arms control law 
Thee context in which supervision takes place is that of the sovereign right of 
Statess to conclude arms control treaties and their subsequent obligation to 
implementt such treaties. Taking into account the sensitivity of its subject-
matter,, in arms control law it is essential that States adhere to the 
agreementss they have entered into. Whereas in many fields of law 
compliancee decisions by States may eventually be based on self-interest 
independentlyy defined, compliance decisions regarding obligations laid 
downn in arms control treaties may easily touch upon the very heart of the 
internationall  system and therefore need to be carefully monitored by the 
memberss of that system inter se. Compliance in the field of arms control 
mustt be perceived as interdependent self-interest.287 It wil l arise from 
decision-makingg whereby States, in their calculus of self-interest, wil l not 
onlyy include their independent broader-term and longer-term concerns, but 
shalll  include their expectations regarding the impact that their own 
compliancee will have on others as well. The central purpose of arms control, 
too prevent the outbreak of major armed conflict by strengthening 
internationall  security and the security of the States Parties to the arms 
controll  treaties alike, is pursued through the enhancement of the stability 
andd predictability of the States' mutual behaviour.288 Obviously, the element 
off  reciprocity, which pervades international law in general, is omnipresent 
inn arms control law.289 

2877 See for this term, Mitchell (1996), p. 9. 
2888 C/ Sur (1991), p. 20. 
2899 According to Nollkaemper (1993), one of the potentials of supervision ('compliance 
control')) is to 'trigger the principle of reciprocity' (p. 296). Reciprocity is allegedly at the 
basiss of some of the principles of verification, as affirmed by the Disarmament Commission 
(2-200 May 1988, New York), such as the principle that each State Party undertakes not to 
interferee with agreed methods, procedures and techniques of verification in the treaty. The 
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Inn concluding arms control treaties, States bind themselves to observe the 
law:: compliance is not voluntary. As has been made clear, there is no 
generall  legal principle that forces States into concluding arms control 
agreements.. The law of arms control therefore starts at a point where States 
aree already prepared in principle to co-operate in limiting their freedom of 
behaviourr with regard to their national armaments. While some States 
Partiess to an arms control agreement may prefer one set of rules over 
another,, the stability of any such co-operative agreement is assured as long 
ass all States Parties believe that abiding by the agreement produces better 
resultss than independent action. But even then - as was already touched 
uponn when the scope of institutional arms control law was discussed - arms 
controll  can only work if States somehow have confidence in collectively 
complyingg with the provisions of the arms control agreement they entered 
into.. Although it must be acknowledged that the decisive factor for 
achievingg measures of arms control resides in the political will of States, 
especiallyy of powerful ones, to do so, a significant role is reserved for 
supervisoryy mechanisms. Generally speaking, supervisory mechanisms 
purportt to build confidence between the States Parties to the arms control 
treaty,, to deter behaviour that violates the treaty and to allow for the control 
off  compliance with the terms of the treaty.290 Put more precisely, this latter 
purposee involves that the supervisory mechanisms allow for a legally 
controlledd observance of the compliance of States with their obligations 
underr arms control treaties. Supervision in general makes it possible for 
errorss (either in the assessment of a situation or in taking action) which 
mightt jeopardise the stability and security of the international system to be 
rectifiedd and as such helps to ensure international order.291 In the context of 
armss control law, supervision also fulfil s this function. 
Thee primary rationale of supervision over the observance of arms control 
laww is thus to make a contribution to the realisation of the objectives of the 
treatiess with respect to which supervision is exercised. The substantive 
obligationss of the arms control treaties represent the treaty objectives, as 
translatedd into fundamental rules. The exercise of international supervision 
inn itself provides an incentive for compliance with these rules, and wil l 
increasee the possibility that the obligations are observed, not only by the 
threatt of sanctions being imposed for non-compliance but also through the 
possibilityy that there will be some form of official recognition of 
violations.2922 Through this and the other 'rationales' mentioned, supervision 

principlee of reciprocity may play an important role in regard to reactions in the event of 
establishedd non-compliance as well. 
290290 See Slink (1996), p. 23. Cf. also SSOD-I (1978), par. 31; Robinson (1995), p. 490; 
Charpentier(1984),, p. 169. 

Seee Kaasik (1933), p. 7. See also Merle (1959), p. 412: "(...) il s'agit done d'une 
procéduree destinée a assurer 1'ordre (...) d'une société donnée". 
2922 See Schermers & Blokker (1995), p. 865-867; Nollkaemper (1993), p. 254; Audretsch 
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mayy also contribute to the realisation of more general and abstract 
objectives,, such as the universal goal of general and complete disarmament 
underr strict and effective international control in the context of the arms 
controll  process. Finally, the exercise of supervision enriches international 
laww and at the same time may contribute to its progressive development by 
wayy of clarifying and specifying the existing norms for which respect is to 
bee assured. This feature wil l be referred to as the interpretative element in 
supervision. . 

3.. The process of international supervision 

3.13.1 Different phases of the process of international supervision 
Theree is no standardised and generally accepted terminology when it comes 
too identifying and analysing supervisory mechanisms in treaties. The 
approachh towards studying supervision that is used here has been inspired 
byy general work on the analysis of mechanisms of international supervision 
andd by more specific work on legal approaches towards supervision in the 
contextt of arms control law.2 

Internationall  supervision can be described as a process, consisting of 
separate,, but highly interrelated phases. Each phase is characterised by a set 
off  supervisory methods - or instruments294- that are applied in a specific 
institutionall  setting for a particular purpose. A system of international 
supervisionn can be more or less comprehensive. At least, international 
supervisionn requires, first, information that is (made) available to the 
supervisingg body about the behaviour of the subject that is being supervised; 
second,, interpretation by the supervisor of the rule that is applicable to the 
behaviourr of the subject being supervised; third, appreciation by the 
supervisorr of the conformity to the rule of the behaviour of the subject that 
iss supervised.295 The first requirement, information, may be obtained either 
generally,, i.e. continuously and without having been triggered by a 
suspicion,, or specifically, i.e. triggered by a suspicion of deviant behaviour 
off  the subject that is supervised. The phase of supervision that aims at the 
generall  gathering of information on an ongoing basis is termed monitoring. 
Thee specific gathering of information is exercised during the phase of 

(1986),, p. 410. 
2933 See van Dijk (1987), van Hoof & de Vey Mestdagh (1984), Chowdhury (1986), and 
Charpentierr (1984) for the more general approach towards supervision and see in particular 
thee work by Sur and by Myjer for the specific context of arms control law. 
2944 Even though some authors prefer the use of 'instrument' of supervision as a term over 
'method'' of supervision, making use of this latter term has the advantage that confusion with 
thee legal notion of 'instrument' is avoided (e.g. a treaty is a legal instrument). Chowdhury 
(1986)) speaks of'techniques' of supervision. 
2955 Cf. Charpentier (1984), p. 153. Cf. also Hahn (1958-59), p. 97-104, who refers to this as 
'diee beobachtende Aufsicht' of international supervision. 
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verification,verification, itself a process encompassing several stages. The second 
requirementt of supervision, interpretation, takes place in the phase of 
verificationn (review stage of verification), in the phase of dispute settlement, 
and,, generally in all cases where rules are 'elaborated' while being applied 
{interpretative{interpretative element). The last requirement, appreciation, takes place in 
thee final stage of the phase of verification in the form of an official 
assessment,, or by way of a judgement in the phase of dispute settlement. It 
mayy be recalled that a system of supervision not only purports to detect 
violationss of the law, but also to respond to the violations detected. Hence, 
provisionss in arms control treaties which make it possible for obligations to 
bee enforced in the event of non-compliance are considered to constitute a 
phasee in the process of international supervision. This phase encompasses 
reactionss that may consist of correction of wrongful behaviour or the 
enforcementt of rightful behaviour (phase of correction/enforcement).296 

Inn short, a 'complete' supervisory mechanism consists of four separate, but 
highlyy interrelated phases, viz. monitoring, verification, dispute settlement 
andd correction/enforcement.297 In addition, the interpretative element can be 
discernedd as a characteristic element applicable to the performance of 
supervisionn in all phases. As wil l become clear, the process of international 
supervisionn in its most highly developed form is of a continuous and 
repetitivee nature. A model of supervisory mechanisms should therefore- be 
picturedd as a circular rather than a linear process, with the phase of 
monitoringg continuously operating in order to oversee compliance with the 
decisionss or actions taken in the other phases [See annex figure ƒ]. In the 
presentt chapter, the phases of the supervisory process wil l be further 
elaboratedd on the basis of theoretical studies, with illustrations taken from 
armss control treaty texts where appropriate. Any conclusions that are drawn 
ass a result of this exercise are factual rather than normative, in that this 
analysiss cannot be directly linked to the question of effectiveness of 
internationall  supervision. 

3.1.13.1.1 Monitoring 
Monitoringg as a phase in the process of supervision can be described as 
effortss to detect, identify, and measure developments and activities of 
interest.. As such, it is a continuous, and often technical, activity which 
aimss at scrutinising the behaviour of States by means of collecting relevant 
data.2999 Data may either be 'collected', e.g. by officials of bodies established 

Cf.Cf. Hahn (1958-59), p. 104-112, who identifies this as 'die berichtigende Aufsicht' of 
internationall  supervision. 

Thiss approach towards supervisory mechanisms resembles to a large extent the concept of 
'compliance-control'' as identified by Lang (1995), p. 70, 84, 87; cf. also Nollkaemper (1993), 
p.. 256; Sur (1991), p. 23; Rosas (1995), p. 555. 
2988 C/ Slink (1996), p. 25. 

Cf.Cf. Lang (1995), p. 70. This type of activity largely corresponds to the 'collection 
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byy the arms control treaty, or may be provided by the States Parties upon 
requestt or of their own accord, depending on the wording of the monitoring 
provisionss in the treaty. This type of general exchange of information may 
takee place before a treaty is concluded between the Parties concerned, on a 
voluntaryy basis, in the course of negotiations or even before that, in order to 
determinee and improve the effectiveness of the procedures and methods of 
collectingg data.300 Monitoring as part of the supervision process should 
howeverr be distinguished from the exchange of information on a purely 
voluntaryy basis. A purely voluntary exchange of information need not be 
basedd on a legal obligation and there wil l be no legal possibility to hold 
Partiess that 'failed' to report significant events (that took place in their 
territoryy and that were related to the object of the treaty) responsible for 
suchh 'failure'. Monitoring as part of the supervision process does have a 
legall  basis and the information gathered serves as a source of information 
forr fact-finding in the verification process; in most cases verification itself 
wil ll  be triggered by an event that has been reported by virtue of the 
monitoringg provisions. Also outside the treaty-based supervisory 
mechanismss (in unilateral and diplomatic supervision), it is quite common 
forr States to mutually monitor each other's performance in carrying out 
dutiess and obligations arising from substantive treaty law, mainly based on 
reciprocity.. Besides the collection of factual data monitoring also entails 
theirr 'routine' analysis in order to retrieve remarkable or interesting points 
thatt might warrant more in-depth investigation. It also stops there, in that as 
soonn as points of interest have been discovered and additional fact-finding is 
goingg to be undertaken, the activities are systematically part of the fact-
findingfinding stage of verification. 
Itt might be contended that monitoring is itself not part of the supervisory 
system,, since States are merely invited to explain the way in which they 
applyy this or that norm, without their explanations being subject to review or 
appreciation.. Still, the phase of monitoring lays a foundation of general 
informationn and data upon which appreciation regarding behaviour may be 
basedd later on. As such, monitoring activities are indispensable for the 
promptt and effective functioning of the supervisory mechanism of an arms 
controll  treaty. Moreover, due to its continuous character the phase of 
monitoringg may reveal potential threats to compliance. It is obvious that the 
behaviourr of some States Parties remains more closely within the norms 
theyy have accepted than that of others, that States Parties follow some norms 
moree closely than they follow others, and that States' behaviour with respect 
too norms changes over time,301 so there is certainly a case for ongoing 
monitoringg of compliance. The processing by the supervising body of the 

function'' of supervision as identified by Myjer (1997), p. 357-359. 
3000 See Sur (1992), p. 2. 
3011 Cf. Jacobson(1998),p. 572. 
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informationn that is gathered on past activities enables this body to determine 
whetherr the continuance of those activities is of such a nature that they 
mightt constitute a violation of provisions of the arms control treaty. The 
monitoringg of a State's behaviour may therefore not only contribute to 
avoidingg disputes about compliance due to the preventive effect of its 
ongoingg application, but also serves to build confidence by way of 
demonstratingg the continued compliance by that State with its obligations 
underr the arms control treaty.302 The performance of monitoring activities is 
nott related to the occurrence of suspicions or incidents; it is 'incident-
independent'.. As such, it is different from fact-finding in the process of 
verification,, which is about controlling compliance in specific cases. 

3.1.23.1.2 Verification 
Itt has been correctly stated that in order to facilitate the conclusion and 
effectivee implementation of arms control agreements and to create 
confidence,, States should accept appropriate provisions for verification in 
suchh agreements. Verification can be defined as the 'process in which 
dataa are collected, collated and analysed in order to make an informed 
judgementt as to whether a Party is complying with its obligations'.304 It 
presupposess the existence of a treaty-based obligation, the observance of 
whichh must be verified; verification can therefore be described as a specific, 
treaty-relatedd process.305 Verification as a phase in the supervisory process 
comprisess several stages, each of which may be of some complexity. 
Thee final purpose of the verification process is to establish whether the 
Statess Parties are complying with their obligations under an agreement.306 

Thee ability to establish this requires the gathering and review (evaluation) of 
dataa and an assessment as to whether the behaviour of the State Party (or 
Parties)) reflected in the data gathered are consistent with the obligations 
assumedd under the arms control treaty. The first aim of verification is 
thereforee to increase the level of transparency in relation to certain relevant 
activitiess to a point where a determination regarding compliance can be 

Seee Charpentier (1984), p. 226 and cf. principle (11) of the Principles of verification 
affirmedd by the Disarmament Commission (2-20 May 1988, New York): "(...) continued 
confirmationn of compliance is an essential ingredient to building and maintaining confidence 
amongg the Parties." See also Chowdhury (1986), p. 255. 
3033 See SSOD-I (1978), par. 91. 
3044 See UNS-G Report (1995), par. 15. Cf. also Hanski (1998), p. 37-41; Pawlak (1991), p. 
129-1311 and Sur (1988), p. 19-22. 
3055 Cf Slink (1996), p. 25: '(...) Verification [ist] ein specifischer, vertragsgebundener (...) 
prozess'. . 
0606 Cf. principle (11) of the 'principles of verification affirmed by the Disarmament 

Commission'' (1988), which stipulates that treaty-based verification mechanisms should be 
capablee of providing, in a timely fashion, clear and convincing evidence of compliance or 
non-compliance.. See also UNS-G Report (1995), par. 13; Sur (1988), p. 19; Chowdhury 
(1986),, p. 100. 
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reliablyy made. Consequently, the process of verification starts by the 
gatheringg of information on suspect State behaviour relative to the 
fulfilmentt of obligation(s) pursuant to the arms control treaty. This 
gatheringg of specific data constitutes the fact-finding stage of the 
verificationn process. 
Unlikee the activities performed in the phase of monitoring, the gathering of 
dataa in the verification process is not primarily performed as a purpose in 
itself.. Rather, the data collected serve to represent the established behaviour 
off  a State that wil l be put to the test for its conformity with the treaty-rules. 
Apartt from collecting 'new' data and additional information, carrying out 
thee collection of data within the verification process may lead to an implicit 
orr explicit assessment as to whether the information collected or provided 
withinn the phase of monitoring has been correct.307 In this respect it can be 
notedd that in various arms control treaties, the information provided in 
declarationss by the States Parties in the phase of monitoring is subject to 
verificationn through routine on-site inspection. 
Thee process of verification clearly consists of more than a technical, fact-
findingfinding stage. After the gathering of data, next the established factual 
behaviourr of the State is tested for its conformity with the rules that are set 
outt in the arms control treaty. To this end, the information gathered is 
thoroughlyy analysed, interpreted and evaluated from a technical, juridical 
andd political viewpoint.308 This is the review stage of the verification 
process,, which is about the measuring of behaviour against norms and which 
cann be considered a core activity of the verification process. The analysis 
inn the review stage necessarily involves more than the provisional 'routine' 
analysiss that also takes place in the monitoring phase of supervision. Review 
involvess the political and legal qualification of the pre-established facts. As 
aa result of the analysis of the information collected as tested against the 
rules,, a determination is made as to whether the specific terms of the arms 
controll  agreement have been met. This is the stage of assessment, with 
whichwhich the process of verification comes to an end. The term 'assessment' is 
usedd here in the meaning 'to decide on or estimate the degree of 
compliance'.. The legal consequence of any assessment of compliance is the 
determinationn of the licit or illici t character of the contested behaviour, i.e. 
thee determination of its legal validity.310 It should be noted, that unless the 
treatyy provides or implies otherwise, the qualification of established 
behaviourr as a violation of the treaty remains the individual responsibility of 
eachh of the States Parties concerned. The stage of assessment may involve 

3077 See Sur (1988), p. 3. 
3088 See Sur (1992), p. 1. 
3099 Cf. Van Dijk (1987), p. 26. See also De Jonge Oudraat (1992), p. 209. Chowdhury (1986) 
usess the term 'review' more broadly, encompassing the collection and processing of factual 
informationn in order to determine its conformity with the rules (p. 8-9). 
3,00 See Kaasik (1933), p. 8; Cf. Pawlak (1991), p. 137. 
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ann international dimension however, in particular through an ad hoc or 
speciall  collective procedure depending on and determined by the 
institutionall  design of the supervisory mechanism of the arms control treaty. 
Thee States Parties to the treaty may have attributed the power to make a 
bindingg assessment to a political body established by that treaty; note, that it 
iss not necessary that a judicial body be established for this purpose. With 
regardd to its outcome, i.e. the assessment, the process of verification can be 
characterisedd as relative: at best, it can be assessed that the established 
conductt of the other States Parties is not incompatible with the obligations 
assumedd under the treaty; an automatic or absolute guarantee of the 
completee absence of any violation cannot be provided.311 

Thee activities in the separate stages of the verification process (collection of 
information,, review of information combined with the rules and assessment 
regardingg compliance) will most of the time be performed simultaneously. 
Strictlyy separating these phases will hardly ever be possible, even though a 
trendd towards increasing autonomy of the different stages of the verification 
processs can be identified. In particular, fact-finding within the verification 
processs has evolved into a rather autonomous stage in recent arms control 
treaties.. The assumption can be made that the existence and use of the fact-
findingfinding procedures wil l be sufficient, in a considerable number of cases, to 
assuree a satisfactory degree of compliance. Still, it should be noted that the 
resultss of fact-finding methods are restricted to factual findings. The only 
'appreciation'' made in the stage of fact-finding is on the degree and nature 
off  access (inspections) and co-operation granted in general by the State 
Partyy whose behaviour has been subjected to verification. 
Afterr having used the procedures to ascertain the facts of State behaviour it 
mayy still be difficult to decide whether that behaviour should be ascribed the 
qualityy of a 'violation' of the treaty provision(s) concerned. It can be upheld 
thatt in international relations the procedure of norm-creation calls for so 
manyy compromises that it is frequently not clear whether a specific norm 
doess apply for a particular situation, and, if so, what this norm amounts to 
andd what its implications are. A difference of opinion as to precisely what 
thee obligations of the treaty entail, may lead a State Party into contending 
thatt it is fulfillin g its obligations. For that matter, it may defend its own 
interpretationn in good faith, or it may adopt such a narrow interpretation of 
thee obligation that consequently alleged violations fall outside its scope.312 

Hence,, the rules often need clarification and further specification by way of 
interpretationn in order to enable proper review. This activity has already 
beenn introduced as the interpretative element of the supervisory mechanism. 

3111 See Blix (2000), p. 128-130; Sur (1991), p. 13, 15-16. Remarkably, according to Sur the 
verificationn of an all-embracing (positive) rule of result, such as the complete elimination of 
chemicall  weapons, proves compliance with this rule instead of merely providing a 
presumptionn of compliance as verification commonly does. 
3,22 Cf. van Dijk (1987), p. 27; Schermers & Blokker (1995), p. 897. 
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Thee interpretative element in fact increases the degree of determinacy of the 
rulee concerned, so as to enable more stringent supervision. The 
interpretativee element as such is inherent in every phase of the supervisory 
process.. It is most apparent in the context of review within the process of 
verification.. The stage of review taken together with these interpretative acts 
constitutess the technical interpretation of the data gathered, or, in other 
words,, their translation from raw data into operational conclusions. These 
operationall  conclusions may amount to an assessment containing an official 
recognitionn of a violation of the treaty. The assessment made at the end of 
thee verification process wil l therefore not only be based on the facts, but 
alsoo on the interpretation of the obligations involved. In arms control treaties 
havingg an international organisation as supervising body, it is a political 
bodyy that wil l make this decision (sometimes by official assessment) 
concerningg a violation by a State Party of treaty provisions or of legal acts 
off  the supervising organisation. A judicial organ wil l only get involved in 
thee interpretation of the treaty or the legal acts of the organisation in case 
Statess Parties decide to refer a dispute to such organ, or in case the political 
organn has been granted the power to request an advisory opinion of the ICJ 
andd it decides to make use of that power.313 

3.1.33.1.3 Dispute settlement 
AA 'dispute' can be defined as a 'disagreement on a point of law or fact, or a 
conflictt of legal views or interests between two persons'.314 Disputes may 
remainn at an abstract level, as where one person alleges that he has a 
particularr right and the other person disputes this. In most instances 
however,, a dispute assumes a practical form, as where one person causes 
damagee to another by some act and that other person asserts a violation of 
hiss rights and makes a claim for compensation. Disputes between Parties to 
ann arms control treaty that fall within the phase of dispute settlement wil l 
primarilyy relate to questions of implementation and application of the rules 
off  the supervisory mechanism. Not each and every difference of opinion 
constitutess a 'dispute'; in many cases arms control treaties contain 
proceduress that are specifically meant to prevent differences from 
developingg into (full-blown) disputes.315 Furthermore, differences of opinion 
arisingg in the course of the routine application of the law by the supervising 
bodyy can frequently be settled by informal discussion and consultation, and 
thereforee do not require final interpretation and do not constitute 

3.33 E.g., organs of the OPCW, the international organisation charged with supervising 
compliancee with the CWC have this power (subject to authorisation from the UNGA) 
accordingg to Art. XIV(5) of the CWC. 
3.44 See the definition of the PCIJ in the Mavrommatis Case (1924), as repeated by the ICJ in 
thee East Timor Case (East Timor (Portugal v. Australia), ICJ Rep. 1995, p. 99. 
3.55 Cf. Mathews & McCormack (1995); Kenyon & Dunworth (1997). 
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controversiess in the sense that disputes dealt with in the phase of dispute 
settlementt do. 
Sincee some of the dispute settlement methods (such as consultation and 
enquiry)) are likewise used in other phases of supervision, primarily 
verification,, it is often difficult to draw a clear distinction between 
verificationn and the phase of dispute settlement.316 In general, it can be said 
thatt when use is made of dispute settlement techniques and procedures with 
thee primary aim of solving an existing dispute, the phase of 'dispute 
settlement'' has been entered. Entering the phase of 'dispute settlement' in 
thee process of international supervision usually presupposes an already 
existingg disagreement or conflict of views between the Parties, which 
emergedd as a result of the performance of earlier stages of the supervisory 
mechanism.. Especially after an official assessment has been made in the 
processs of verification, States may identify their disagreements on points of 
factt or law.317 But also without any official assessment, unilateral or 
collectivee verification activities that result in a single State's assessing 
another'ss conduct as improper and contrary to the obligations under the 
treatyy indicate the presence of a dispute between the perpetrator of that 
conductt and the 'verifier'.318 

Alll  dispute settlement must take place by peaceful means; the pacific 
settlementt of disputes, whatever their nature, can be considered a general, 
underlyingg principle of the international legal system as a whole.319 Above 
andd beyond this obligation States are traditionally left with the freedom to 
choosee the means and mechanisms by which to settle disputes over the 
interpretationn and application of rules. This discretion in choice of means 
andd mechanisms is only subordinated by the requirement that all means shall 
'bee appropriate to the circumstances and nature of the dispute'. 

3i66 Qj- Trimble (1989), who postulates that any dispute regarding compliance 'beyond 
verification'' is part of international dispute settlement. 
3177 Cf. Sur (1988), p. 22. In case an international organisation has been established as 
supervisingg body, one might contend that as soon as the organisation initiates the process of 
verification,, a 'dispute' has arisen between the organisation and the State whose behaviour is 
beingg verified. This 'dispute' however is about compliance or non-compliance and the 
organisationn has the final say in the matter. This phase is fundamentally different from 
proceduress relating to disagreements on points of law or fact between the (legally equal) 
Statess Parties. 
3188 See Cottereau (1991), p. 82. 
3199 See Art. 2(3) of the UN Charter, which is supplementary to the principle of the prohibition 
off  the use of force by States in their international relations (Art. 2(4) Charter). See also the 
'Declarationn of General Principles of International Law concerning Friendly Relations and 
Co-operationn among States in accordance with the Charter of the United Nations' (UNGA 
Res.. 2625 (XXV) , 24 Oct. 1970, and Declaration on Principles of the Final Act of Helsinki 
(1986). . 
3200 As mentioned in UNGA Res. 2625 (XXV) , 1970; see Wellens (1994), p. 23. Those States 
thatt are Parties to the 1928 Geneva General Act or the 1949 Revised General Act on the 
Pacificc Settlement of International Disputes, are required to first try to reach a settlement by 
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Disputee settlement can be performed either in a non-judicial or in a judicial 
form.. Judicial dispute settlement generally consists of three stages that are 
highlyy interwoven, viz. gathering of specific information, review of the 
informationn gathered and, finally, an assessment producing a legally binding 
judgementt or award by applying legal rules. Judicial dispute settlement is 
performedd by an international court or arbitral tribunal.321 The acceptance of 
jurisdictionn of international judicial bodies is voluntary and based on 
reciprocity.3222 The assessment of a judicial organ in general only has binding 
forcee in the particular case brought before it and only produces effects 
betweenn the Parties to the dispute.323 Non-judicial dispute settlement refers 
too all other peaceful means of settlement according to international law. In 
non-judiciall  dispute settlement, it all depends on the methods and 
proceduress used whether or not different stages in the process can be 
identified.. Still, the 'assessments' that result from non-judicial dispute 
settlementt procedures are not legally binding and most often bear the 
characterr of advice or recommendation on how to solve the dispute (rather 
thann being an estimate of the degree of compliance). 
Disputee settlement in arms control law is primarily of a non-judicial nature 
andd only very rarely, if at all, judicial. It can be assumed that the law of arms 
controll  in most cases does not lend itself to be subjected to judicial dispute 
settlementt because of the close relationship of this branch of law with the 
securityy of States. In judicial dispute settlement political (and other, e.g., 
economical)) factors can be taken into account, but of themselves cannot 
affectt the outcome based on international law. All legal disputes in arms 
controll  law will unavoidably have political dimensions, and this 
overwhelmingg political concern with arms control law renders the settlement 
off  contentious cases by a judicial organ difficult and perhaps even 

wayway of conciliation, and only resort to judicial dispute settlement (first, the ICJ and in the 
secondd instance, an Arbitral Tribunal) in case no agreement has been reached by way of 
conciliation. . 
3211 See e.g. Revised General Act for the Pacific settlement of International Disputes (UNGA 
Res.Res. 268(111), 28 April 1949), Chapter II, 'Judicial Settlement', Art. 17: "Al l disputes with 
regardd to which the Parties are in a conflict as to their respective rights shall, (...) be 
submittedd for decision by the ICJ, unless the Parties agree (...) to have resort to an arbitral 
tribunal".. Chapter III of the Revised General Act offers a 'model' for the constitution of an 
Arbitrall  Tribunal; naturally, the Parties are at complete liberty to draw up their own 
constitutionn by way of special agreement (See Art. 18 of the Revised General Act). Special 
featuress that may further distinguish judicial dispute settlement from the non-judicial variant 
aree the institutionalised nature of the judicial proceedings and the fact that the authority of an 
independentt law-applying judicial organ may be more weighty due to its composition and 
behaviour.. See Chowdhury (1986), p. 237-238. 
3222 See Chowdhury (1986), p. 14, 38-41. The means of accepting jurisdiction may include 
referencee of the dispute to a third party (e.g. by way of Art. 36 of the Statute of the ICJ), the 
establishmentt of ad hoc jurisdiction of a court or tribunal or the inclusion of jurisdictional 
clausess in treaties. See Brus (1995), p. 179. 
3233 See e.g. Art. 59 of the Statute of the ICJ. 
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undesirable.. Furthermore, also in arms control law the fact that no Party to a 
disputee can be certain in advance of the outcome of an arbitration or 
adjudication,, which is, after all, binding upon it, promotes a reliance on 
negotiationss and other voluntary settlement to the detriment of initiating 
judiciall  dispute settlement procedures.324 States prefer all kinds of non-
judiciall  dispute settlement procedures, leaving room to pursue by all 
availablee political means their aim of safeguarding their national interests. In 
addition,, contrary to the finality of judicial settlement, political decisions 
cann be re-adjusted at any moment. Finally, injudicial dispute settlement, the 
judgementss - in themselves a material source of international law - may 
excludee the possibility of (future) unilateral interpretation by a State of its 
rightss and obligations under a specific treaty. 

3.1.43.1.4 Correction/enforcement 
Thee phase of correction/enforcement encompasses the procedures for the 
appropriatee reactions to the established violation of an obligation. The 
possibilityy of imposing corrective or enforcement measures is important to 
persuadee States to adapt their behaviour and again render it consistent with 
whatt is required by the treaty provisions. In case the State Party chooses to 
ignoree the assessment made, the continued non-compliance of this State may 
bee revealed, e.g. by ongoing monitoring activities. The phase of 
correction/enforcementt may also be entered in reaction to these ongoing 
violations.325 5 

Thee term 'enforcement actions' or 'enforcement measures' refers to any 
(prospectt of) action which is held out by a State Party, by the supervising 
organisationn or some other organisation (e.g. the UN) as a negative 
consequencee following non-compliance.326 The term 'correction' refers to 
thee purpose under the arms control treaty of those actions, viz. any measures 
takenn to correct deviant behaviour of the target State and to stimulate 
compliance.. The threat of correction or enforcement resembles a deterrence 
strategyy designed to maintain co-operation between the States Parties by 
preventingg non-compliance from taking place. The actual response to a 

3244 This generally holds true for any field of law, see Chowdhury (1986), p. 326-328. See also 
Gotliebb (1965), p. 152. To illustrate this with regard to the law of arms control, it can be put 
forwardd that of the over a hundred cases that have been decided by the ICJ, the only real arms 
control-relatedd affair ever treated by the ICJ concerned the French nuclear tests in the Nuclear 
Testt Cases (1974). 
3255 There is of course a legal obligation for the State Party that has been acting in breach of a 
treatyy to again bring itseif in full compliance with the treaty. The need for 'correction' and 
'enforcementt action' presupposes an unwillingness on the part of the State to bring itself into 
compliancee with the treaty. 
3266 It should be noted that enforcement action by the UNSC is designed to maintain or restore 
internationall  peace and security; this does not necessarily involve enforcement of the law. See 
Henkinn (1995), p. 45-47. However, it will be clear that both 'triggers' may easily merge in 
practice. . 
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violationn is only one part of that strategy. It can be upheld that States are 
normallyy induced, rather than coerced to comply with the law, albeit that the 
decisionn recognising (in an official assessment) that obligations have been 
violatedd by a State Party may in itself already be perceived as a kind of 
sanction,, even if it has no further legal consequences within the supervising 
organisation.. Still it is important that in case a situation has been qualified 
ass illegal, measures to correct it be taken. If this were otherwise, a State 
Partyy whose conduct has been qualified as illegal, could consider itself to be 
freefree to continue acting in disregard of such illegality.328 

Itt is undisputed that the phase of correction/enforcement, although it appears 
too be a logical consequence of the verification exercise, is itself not an 
integrall  part of the verification process.329 Correction/enforcement differs 
fromfrom all other phases of the supervisory process in that it is designed to react 
too previously established violations; if earlier activities such as those in the 
phasess of monitoring, verification and dispute settlement, indicate or 
establishh non-compliance on the part of a State Party, correction and 
enforcementt actions may be taken in order to establish or restore the 
conformityy of norms and behaviour. Only when the established non-
compliancee does not originate from the ill-wil l of the State Party concerned 
butt from its lack of capacities, assistance and support appear to be more 
appropriatee responses to non-compliance than correction or enforcement.330 

However,, only in exceptional circumstances will this kind of defence be 
raisedd by the State in the phase of correction/enforcement. If appropriate, it 
wil ll  have been dealt with earlier, viz. during the consultations in the phases 
off  verification or dispute settlement. 

Itt may be recalled that in international law there is limited opportunity for 
enforcementt activities. This is no different in case a specialised international 
organisationn has been established as the supervising body of the arms 
controll  treaty. While States Parties are willin g to allow an exterior organ 
indicatingg to them how to conform with their obligations, they will not 
easilyy support that they be forced to do so.331 Regarding the implementation 
off  their decisions, supervisory organisations eventually have to rely on the 
goodwilll  of (the majority of) the States Parties, that themselves retain the 
mostt essential means of action, legal as well as factual. This explains the 

3277 C/ Downs (1998), p. 321. 
3288 On the importance of enforcement in respect of compliance and co-operation in general, 
seee Downs et al. (1996). See for a fierce critique of the alleged American Cold War policy of 
ignoringg Soviet violations of bilateral arms control agreements, Gray (1992), p. 160-179. 
3299 See, e.g., Sur (1991), p. 14; Sur (1992), p. 1. See also Lang (1995), p. 70: "Verification 
(...)) does not yet envisage the consequences of failure to comply". Some authors seem to 
denyy even that correction/enforcement is part of the supervisory process (French: controle); 
e.g.. Charpentier (1984), p. 153 maintains that: "(...) le schema retenu de 1'opération de 
controlee exclut les mesures permettant de donner effet a la constatation du manquement". 
3300 See Lang (1995), p. 76; and cf. Nollkaemper (1993), p. 281. 
3311 See Charpentier (1984), p. 153; Merle (1959), p. 413; Chowdhury (1986), p. 258. 
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importancee of the whole process of international supervision as a means to 
furtherr the objectives of the arms control treaties. 

3.1.53.1.5 The interpretative element 
Thee interpretative element has already been touched upon in the discussion 
off  the process of verification. The activity of specifying and clarifying 
normss is performed in all phases of the supervisory process, since in every 
phasee rules are being applied and whoever applies a rule must first also 
interprett it, which requires ascertaining its meaning. The element of 
interpretationn comes to the surface most clearly in the review stages of both 
verificationn and dispute settlement. 
Itt is not to be expected that the exercise of unilateral or diplomatic 
supervisionn wil l contribute much to the elaboration of norms of arms control 
law,, since for that effect to occur a supervisor having a certain degree of 
impartialityy and general acceptability is needed. In many arms control 
treatiess the interpretation of treaty obligations takes place by a body in the 
performancee of its supervisory tasks. If the supervising body did not have 
thiss power of interpretation, it would not be able to succeed in officially 
assessingg whether obligations have been violated by the State Party whose 
behaviourr it has reviewed. The interpretation of an obligation favoured by 
thee supervising body therefore necessarily overrules the interpretation given 
too the same obligation by the State Party itself. This holds true not only with 
regardd to bodies of judicial supervision (Courts, tribunals), but also with 
regardd to political organs of an international organisation, such as an 
executivee body with supervisory tasks. Therefore as a rule, the body 
('judicial'' or 'political') that has the power to decide whether there is a 
violationn of an obligation, must have the power to interpret the meaning of 
thiss obligation authoritatively. Thus, potential misperceptions on cases of 
non-compliancee that are actually differences of opinion on the interpretation 
off  a rule wil l be avoided as much as possible. The interpretative element of 
supervisionn may help to ensure at least some flexibilit y of rules and thus 
compensatess for the core interest displayed in (the review stage of) 
verification,, viz. 'to strengthen the rules and to attach greater importance to 
theirr application than to their flexibility'.332 

3.23.2 Treaty-specific and treaty non-specific arms control supervision 
Ass the above analysis has tried to show, some phases of supervision are 
positionedd within the arms control treaty and therefore directly based upon 
thee treaty, whereas other phases are positioned outside the arms control 
treatyy proper. The first-mentioned category of phases shall be termed treaty-
specificc supervision, the second category treaty non-specific supervision. 
Withinn the process of international supervision, both monitoring and 

Seee Sur (1988), p. 3. 
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verificationn are typically treaty-specific phases. The procedural obligations 
off  the States Parties to the arms control treaty in the phases of monitoring 
andd verification, such as the obligation to submit annual reports or the 
obligationn to allow the presence of an inspection team on their territory, 
resultt directly from the treaty-specific supervisory mechanism.333 The 
informationn to be obtained with the methods of verification (especially 
inspections)) of a given arms control treaty has to be related to the purposes 
off  verification of that specific treaty. Furthermore, the powers, procedures, 
andd decision-making capacity of the verifying body are laid down in the 
armss control treaty, whether this verifying body has only limited powers, 
suchh as a Standing Consultative Committee, or is a specialised international 
organisationn such as the OPCW. Therefore, not only the methods but also 
thee institutional design of verification in most cases is treaty-specific. 
Inn general, it is thought best to have a direct link between the arms control 
treatyy and the methods and institutional design of the mechanism for the 
supervisionn of States Parties' compliance with the treaty.334 Obviously, this 
doess not exclude the possibility that certain stages in the process of 
verificationn be performed by bodies from outside the arms control treaty. 
Suchh has been the case with fact-finding missions by the UNS-G when 
verifyingg compliance with arms control treaties that contain no verification 
mechanismm of their own.335 Occasionally, the UNS-G has even been asked to 
conductt an impartial investigation regarding allegations of non-compliance 
withh a treaty that does contain a supervisory mechanism (e.g. "Yellow-Rain" 
affairr under the BWC).336 Furthermore, many arms control treaties allow the 
Statess Parties the choice of addressing compliance-concerns at an early 
stagee through the appropriate procedures within the framework of the UN 
andd in accordance with its Charter. 

3333 Only in very exceptional circumstances this may be different, viz. when a mechanism for 
thee general exchange of information is set up on the basis of a broad interpretation of widely 
andd generally formulated provisions on co-operation in the field covered by the arms control 
treaty.. This happened during Review Conferences of the BWC through the involvement of the 
UN.. This specific case remains exceptional, since the BWC is as yet the only arms control 
treatyy of which the supervisory mechanism rests entirely on the UN. 
3344 See Sur (1988), p. 28: "The dominant view is that (...) there has to be a link between a 
treatyy and verification measures". See also Goldblat (1992), p. 35: "(-..) it is the Organisation 
off  the Parties, rather than an external international body, that should perform the function of 
compliancee evaluation". 
3355 This happened for example with regard to the 1925 Geneva Protocol for the Prohibition of 
thee Use in War of Asphyxiating, Poisonous or Other Gases, and of Bacteriological Methods 
off  Warfare. See UNS-G Report (1995), par. 40. 
3366 In 1980-1982, the UNS-G at the request of the UNGA investigated allegations of possible 
employmentt of lethal 'trichothecene mycotoxins' against the Hmong people in Laos by the 
SUU and its allies, Vietnam and (the government of) Laos. See Karkoszka (1991), p. 214-216; 
Chowdhuryy (1986), p. 207-208. 
3377 This is inter alia the case with the Sea-Bed Treaty, the BWC, the ENMOD Convention, 
andd the Moon Agreement. See infra, Chapter [5]. 
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Non-judiciall  dispute settlement as a phase in the supervisory process has 
characteristicss of both treaty-specific and treaty non-specific supervision. It 
iss of course treaty-specific insofar as the arms control treaty contains 
methodss and an institutional design that relate to the settling of disputes by 
non-judiciall  means within the supervisory mechanism of the treaty. Many of 
thee consultative bodies that have been established pursuant to arms control 
treaties,, for example, as part of their task serve as a forum for the settlement 
off  disputes by way of non-judicial means. These are treaty-specific fora for 
thee functioning of which treaty-specific procedures may be provided. On the 
otherr hand, an institutionalised system of non-judicial dispute settlement 
withh the general purpose of preventing disputes from reaching the threshold 
off  military confrontation is provided by Chapter VI of the UN Charter. The 
Charterr system is more than a system of collective enforcement of peace: in 
Chapterr VI it establishes an extensive collective approach to preventing 
militaryy conflict by way of a credible institution-based process for 
investigatingg disputes (Art. 34) as well as for making recommendations to 
settlee them (Art. 37). Furthermore, UN Members have a general right to 
bringg disputes to the attention of either the UNSC or the UNGA (Art. 35(1)). 
Thiss system is primarily the domain of the UNSC, although the Council may 
recommendd to the Parties that the dispute be referred to the ICJ (Art. 36(3)), 
orr to other 'methods of adjustment' (Art. 36(1)). 
Judiciall  dispute settlement is an essentially treaty non-specific phase of the 
processs of international supervision. Judicial dispute settlement can only 
thenn become treaty-specific, when a tribunal is established pursuant to a 
treatyy as the highest legal authority within that treaty regime. This has e.g. 
happenedd in the law of the sea with the Tribunal for the Law of the Sea, 
whichh was established pursuant to the 1982 Law of the Sea Convention.338 

Inn the law of arms control, no such specific legal body has been established. 
Instead,, the very few cases relating to issues of arms control that have been 
dealtt with by the judiciary were decided by the ICJ, which has a general 
competencee as the principal judicial organ of the UN (Art. 92 UN Charter). 
Onlyy part of the phase of correction/enforcement operates within the 
supervisoryy mechanisms of arms control treaties. The most common actions 
off  a 'corrective' nature that are treaty-specific are corrective actions under 
internall  institutional law, such as the loss of voting rights as a result of 
failuree to pay one's dues. This is a general and well-known practice of 
'procedurall  sanctions' that can be found in the constitutive treaty of almost 
anyy international body. Less common are treaty-specific prospects of 
suspensionn or loss of privileges and rights in certain areas, such as economic 
andd technological development, held out in the event of non-compliance. As 
regardss treaty-non-specific correction and enforcement, it can be observed 

Laww of the Sea Convention, Montego Bay, 10 December 1982 (1982), Annex VI 21 ILM 
1261. . 
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thatt enforcement measures, especially those involving the use of force, are 
severelyy limited by the law of the UN Charter and applicable rules of 
customaryy international law. The UNSC may carry out its own 
investigationss and make its own assessments, independent of whether arms 
controll  treaties assign a role to it in the supervisory process, and has the 
powerr to order non-military and military measures pursuant to Chapter Vu 
off  the UN Charter. 

4.. Supervisory mechanisms in arms control law: methods of supervision 

4.14.1 The institutional design of methods of supervision 
Inn the process of supervising compliance, arms control treaties allow for the 
usee of certain methods in all phases of the supervisory process. For example, 
thee gathering and processing of information, which takes place in the 
verificationn process and in dispute settlement, is performed using methods 
suchh as reports, declarations, complaints, observations, and on-site 
inspections.. The use of these methods of supervision is in most cases 
circumscribed,, in that the arms control treaty institutionalises specific 
proceduress in this respect. So, frequently, the treaty provisions indicate 
underr what circumstances, for what purposes, by whom and according to 
whatt procedures of decision-making, specific methods may be used. 
Thee whole complex of provisions that regulates the application of a specific 
methodd is referred to as the 'institutional design' of that particular method. 
Thee institutional design of supervisory mechanisms concerns both the 
institutionall  design of the separate phases of the supervisory process and the 
institutionall  design of the methods of supervision. Although supervisory 
mechanismss have developed specifically, in accordance with the functions 
off  the treaties concerned, some general observations can be made. To make 
aa distinction between the designation of a particular method and the contents 
off  that method as reflected in its particular institutional design is particularly 
usefull  for the purpose of illustrating the diversity in the supervisory 
mechanismss of arms control treaties. The institutional design of the method 
off  'on-site inspection' for example, has been comprehensively elaborated in 
recentt arms control treaties, such as the CWC and the CTBT, as compared 
too arms control treaties of an earlier date, such as the Antarctic Treaty and 
thee Sea-Bed Treaty. So, even though both 'old' and 'new' arms control 
treatiess may at first sight contain similar methods (designated as 'on-site 
inspections'),, the institutional design of the method may differ considerably 
perr treaty. This difference depends on the extent to which the institutional 
designn of the method is characterised by 'unilateral' or more 'co-operative' 
features.339 9 

Cf.Cf. Sur (1988), p. 14; Sur (1991), p. 17-18. 
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Thee difference in institutional design of similarly named methods of 
supervisionn is not without importance: the more the method is 
institutionalisedd and the more its application is co-operatively organised, 
plannedd and executed, the more authority wil l derive from the information 
thatt results from its use. This may have important legal consequences: e.g., a 
reportt that is the result of fact-finding by way of on-site inspections 
executedd by an international inspectorate and signed by both the inspectors 
andd the inspected State in accordance with the applicable procedures, 
representss the factual behaviour of the inspected State Party as established 
byy the supervising body. The contents of such inspection reports must 
thereforee be considered binding on the States Parties. In contrast, should a 
governmentt decide to 'inspect' its own territory unilaterally and draw up a 
reportt wherein it describes the allegedly established behaviour of the State, 
thee contents of this report would have littl e authority and could certainly not 
bindd other States. Another example may be found in the stage of assessment. 
Thee positions taken by the States Parties wil l in many cases be peculiar to 
themm alone and wil l not, at least not in advance, bind the other States 
Parties.. Only those assessments may be binding on the whole body of States 
Partiess that have been made by a supervising body in the course of an 
institutionalised,, co-operative procedure.340 

Theree is another important, factual distinction in institutional design of 
methodss of supervision. The employment of fact-finding methods, especially 
declarationss and reports, may be based on very general clauses (such as 'the 
Statess Parties shall report on the progress made in the field of...'), or may be 
basedd on specific provisions that clearly and precisely prescribe the kind of 
informationn required.341 In the first case (general clauses), supervision is 
veryy general and leaves considerable discretion to States Parties, in the 
secondd case (specific clauses) the scope of the supervision has been defined 
inn advance, with many details which indicate that only few facts can escape 
thee international bodies' notice. Of course, the legally relevant consequence 
off  this difference in specification of reporting and other fact-finding 
obligationss is that the more specific the provision of the treaty, the better it 
cann be determined by the supervising body whether or not the State Party 
hass lived up to those reporting- and other fact-finding obligations. 
Inn the next sub-paragraphs, an overview will be provided of the methods of 
supervisionn as they are found in the different phases of the supervisory 
mechanismss of arms control treaties. Whereas only a few methods are 
confinedd to (or characteristic to) one particular phase, most methods are 

3400 Cf. Sur (1988), p. 19; Sur (1991), p. 17. 
3411 See e.g. the detailed provisions of Art. Il l of the CWC, which prescribe the contents of the 
declarationss that the States Parties to the treaty shall submit (Art. 111(1 (a(ii)): "specify the 
precisee location, aggregate quantity and detailed inventory of chemical weapons it owns or 
possesses,, or that are located in anyplace under its jurisdiction or control, (...)"). 
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usedd in more than one phase, depending on their specific institutional 
design. . 

4.24.2 Monitoring methods 
NationalNational Technical Means. Historically, monitoring of arms control treaty-
compliancee has relied upon the unilateral methods of National Technical 
Meanss (NTMs).342 NTMs consist of technically diverse machinery that is 
directly,, openly, and legally employed by the States concerned under their 
ownn responsibility.343 NTMs encompass methods of remote sensing, 
coveringg a wide range of imaging-, signal intercept-, early warning-, and 
otherr satellites as well as seismographs and related ground-based systems, 
aircraftt equipped with imaging or electronic interception equipment and 
shipss and ground stations with radio/radar interception equipment. Given the 
extremelyy high resolution of the basic monitoring systems in the field of 
armss control - like for instance those based on the image technique - it is 
generallyy assumed that these NTMs are adequate to provide detailed 
descriptionss of major treaty-related items.344 

NTMss are methods in the possession of individual States that may be used 
continuouslyy to observe the military situation and capabilities of other States 
(bee they potential adversaries or not) which may have a deterrent effect. For 
example,, in 1977 Soviet and US satellites observed preparations, for a 
nuclearr test explosion in the Kalahari Desert (South Africa), which 
compelledd the South-African government to dismantle the suspicious 
installations.3455 Also, it is reported that India refrained from conducting 
nuclearr test explosions in 1995 after preparations for testing were 
discoveredd by American satellites.346 Remarkably, the same monitoring 
satellitess apparently failed to discover preparations for the series of Indian 
nuclearr test explosions of 1998. Finally, the use of NTMs may of course 
alsoo be connected to prior suspicions. For example, the well-known 'threat' 
off  the North-Korean arms industry to develop weapons of mass destruction 
hass prompted the Japanese government to develop and deploy intelligence 
satellitess above the DPRK on a permanent basis.347 

3422 See Davis (1990), p. 403. See also UNS-G Report (1995), par. 66. 
3433 Cf. Sur (1988), p. 12. 
344SeeKislyak(1992a),p.. 52. 
3455 See Goldblat (1992), p. 24. 
3466 See Mani (1998), p. 219. 
3477 See Latter (1998), p. 6. Another example relates to the alleged South African nuclear test 
preparationss of 1977 mentioned above. Two years after these preparations, a US satellite 
observedd a flash in the southern hemisphere, which could have been produced by a low yield 
atmosphericc nuclear explosion, but American experts could not agree on the nature of the 
event.. It was only because it happened in the vicinity of South Africa, which was known to 
possesss the capability of producing weapons-usable material, and had not yet formally 
renouncedd the acquisition of nuclear weapons, that the South African government was 
accusedd of having conducted a nuclear test. 
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NTMss can also today be considered the most important monitoring method. 
Besides,, many arms control treaties have integrated NTMs into the treaty 
structuree by explicitly allowing the collection of data by way of NTMs and 
facilitatingg their use by prohibiting any interference with, and deliberate 
concealmentt from, this activity by other States. Especially in bilateral arms 
controll  treaties (almost all of which have been concluded between the USA 
andd Russia), reliance is almost exclusively on NTMs, with the mutual 
prohibitionn of interference providing another clear illustration of the 
importancee of reciprocity in arms control supervision.348 In addition, many 
armss control treaties require that the NTMs are used in a manner consistent 
withh generally recognised principles of international law (including that of 
respectt for the sovereignty of States). This requirement may serve to 
precludee the allegation that the use of NTMs would be tantamount to 
'legalisedd espionage'.349 The misuse of treaty-integrated NTMs for purposes 
off  espionage clearly has not been legalised since that would infringe upon 
thee general legal principle of good faith that is to be taken into account in 
thee interpretation and execution of treaties.350 Still, the proper use of NTMs 
cannott always be confirmed since allegations by States of violations, 
especiallyy in a bilateral context, are not always supported by clear NTM-
basedd evidence out of fear of revealing intelligence capabilities. 
Thee success of NTMs may be explained by the fact that they do not entail 
physicall  intrusion into the State territory and thus respect territorial 
sovereignty,, while still being suitable and making use of technological 
advances.3511 This technical aspect also has a drawback; only few States can 
affordd these highly sophisticated technical means, rendering the use of these 
methodss somewhat 'undemocratic'.352 While generally satisfactory for the 
purposess of a bilateral agreement, NTMs may therefore not be adequate or 
acceptablee in each and every multilateral treaty. 
ExchangeExchange of information. It has been stated that monitoring is about efforts 
too detect developments and activities of interest (general fact-finding). All 
instancess where members of the international community themselves 
supervisee the application of international rules by other members by way of 

Cf.Cf. Charpentier (1984), p. 159; Abbott (1993), p. 39-45. Examples of prohibition of 
interferencee can be found in Art. XV of the ABM Treaty (1972) and Art. XII(2) of the INF 
Treatyy (1987). 

Thiss typification was used by Soviet-leader Chroetsjov in the context of discussions 
surroundingg the possibility of on-site inspections in a Comprehensive Nuclear Test Ban 
Treatyy in the early 1960s. See Dean (1966), p. 91. 
3500 See Art. 26 and 32(2) of the Vienna Convention on the Law of Treaties. 
3511 See Sur (1988), p. 12; Blix (2000), p. 114. 
3522 Lang (1995), p. 78. See also van der Graaf (1991), p. 317, who refers to this issue in 
describingg the negotiations on the 1986 Stockholm Document. This 'undemocratic' situation 
is,, legally speaking, perfectly reconcilable with the principle of reciprocity in arms control 
law,, for all States have the right to use NTMs mutually. The problem lies in the inability 
(technically,, financially) of many States to develop sophisticated NTMs. 
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thee exchange of information concerning their intentions, formulated policies 
orr the execution thereof could in theory be considered monitoring methods, 
evenn if they are not institutionalised. The rather 'subjective' form of non-
institutionalisedd exchange of information, earlier referred to in the context 
off  diplomatic supervision, is still widespread in international society and 
existss alongside more developed supervisory procedures within international 
organisations.. This exchange of information is voluntary and takes place on 
thee initiative of a State; strictly speaking it cannot even be considered part of 
aa supervisory mechanism, since it is left completely to the States Parties 
whetherr or not to take part in it. The strictly voluntary exchange of 
informationn wil l most of the time be random and not authoritative and 
thereforee inadequate and unsuitable in the absence of other, organised 
methods.3533 The general exchange of information may however also take 
placee in an institutionalised manner, through a supervising organisation. In 
thatt case, the treaty may provide that the States Parties communicate 
information,, e.g. their national laws and regulations on a particular subject, 
too the supervising organisation, which in turn will transmit the information 
too the other States Parties. Sometimes, States Parties are required to set up a 
nationall  focal point, usually named 'National Authority', for purposes of 
liaisonn (including the exchange of information) with the international 
organisationn and with the other States Parties for the subject of the treaty. 
Notification.Notification. The method of notification lies in between institutionalised 
exchangee of information and reporting. Notification is a formal procedure 
byy which one subject of law brings a point of fact or law to the knowledge 
off  another subject of law.355 States Parties may e.g. be required to notify the 
supervisingg organisation or the other States Parties whenever they have 
concludedd an agreement with other States relating to the subject of the 
treaty.. Other examples are in the pre-notification of weapons tests to 
facilitatee monitoring and in notification to account for numbers of weapons 
systemss (for example when they are in transit).356 The method of notification 
mayy also be used to help focus the operation of NTMs. With regard to 
seismicc monitoring of a prohibition of underground nuclear test explosions, 
forr example, States could be requested to notify in advance any non-nuclear 
explosionn with a yield exceeding a specific number of tons TNT equivalent 
inn order to avoid unwarranted suspicions of breach.357 As such, notification 
mayy also be important in order to prevent disputes form arising. 

3533 Cf. Sur (1988), p. 10-11, who speaks of'indirect knowledge'. 
3544 See e.g. Art. 111(4) CTBT; Art. VII(4) CWC. 
3555 Cf. Merle (1959), p. 425. The method of notification is also used in the follow-up after a 
verificationn procedure, to monitor compliance with the assessment made in the verification 
process,, see infra. 
3566 See Morris (1992), p. 153; Kislyak (1992a), p. 54. 
3577 As was proposed in a 1991 Swedish draft for a Nuclear Weapons Convention. See 
Goldblatt (1992), p. 30. The CTBT actually contains such a notification-procedure, albeit on a 
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Reporting.Reporting. The obligation for States to draw up regular reports on the 
generall  implementation of the provisions of an arms control treaty can -
takenn from the point of view of other States - be seen as an effort to detect 
developmentss and activities of interest and therefore as a method of 
monitoring.. The same goes for 'declarations', which are official 
pronouncementss on the state of affairs with regard to the subject of the arms 
controll  treaty that the States Parties have to submit to the supervising body. 
Thee mere duty of States to send in reports or to submit declarations on their 
ownn conduct however does not, by itself, provide a sufficient degree of 
supervision.. Therefore, in comprehensive supervisory mechanisms, the 
correctnesss of the contents of reports and declarations is commonly verified 
byy way of ('initial') on-site inspections.358 

Itt goes without saying that the method of reporting can only be found in 
thosee (multilateral) arms control treaties that establish some kind of 
supervisoryy body, designed and designated to collect and study the reports 
(orr declarations) of the States Parties. It is clear that an assessment regarding 
compliancee in subsequent phases of the supervisory process wil l not (and 
shouldd not) be based solely on State reports. It should on the other hand be 
notedd that the reports drawn up by the States Parties at the request of the 
supervisingg body are usually subject to certain rules of presentation, 
renderingg this method of supervision more efficient.359 First of all, reporting 
att regular intervals makes it possible to compare the various reports of one 
Statee Party and to monitor developments in its implementation activities 
withh regard to the treaty obligations. Most arms control treaties therefore 
requiree submission of annual or semi-annual reports. Secondly, careful study 
andd comparison of reports can be facilitated by harmonising their lay-out. In 
thee CTBT, for example, a 'list of characterisation Parameters for 
Internationall  Data Centre Standard Event Screening' is annexed to the 
Protocoll  to that treaty, in order to harmonise the processing of data from all 
thee monitoring technologies available under the treaty. Third, the co-
ordinationn of national reports is indispensable for a timely and effective 
revieww of the information in search of 'activities of interest'. Therefore, a 
limitedd number of national reports should be examined per period by the 
supervisingg body (in case of a specialised international organisation this is 
usuallyy the secretariat), inter alia charged with making summaries and 
surveyss of the national reports. Finally, the reports should be discussed in a 
plenaryy organ (or in an executive organ or even in an organ specially 
designedd for the study of the reports of the States Parties). If the gathering of 
informationn by way of reports is to make any sense, these reports have to be 
debatedd or discussed so as to retrieve 'activities of interest'. The 

voluntaryy basis. See infra, chapter [6]. 
3588 As is the case with the procedures of the IAEA and the OPCW. See infra, chapter [6]. 
3599 See Merle (1959), p. 426; Schermers & Blokker (1995), p. 872-874; Chowdhury (1986), 
p.. 256. See on the specification of reporting-obligations Nollkaemper (1993), p. 257-263. 
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'discussion'' of the information gathered may still be considered part of the 
monitoringg activities, belonging to the 'routine analysis' of data. In this 
respectt there is again only a thin line dividing the phase of monitoring from 
thee stage of fact-finding in the process of verification. *° 
Itt is clear that supervision by way of timely and thorough examination at 
regularr intervals of governmental reports requires a highly developed 
institutionall  design of the treaty-based supervisory mechanism. Especially 
whenn it is considered necessary to have the national reports examined by a 
secretariatt or similar body before discussing them in a plenary body, a fully-
fledgedfledged international organisation wil l be indispensable as supervising body. 
Indeed,, in practice only those arms control treaties that are characterised by 
aa highly developed institutional structure make provision of a 
comprehensivee reporting system for monitoring purposes of the kind 
described.3611 On the other hand, precisely in arms control treaties with (far) 
lesss developed supervisory mechanisms, monitoring provisions usually 
providee the sole methods of supervising compliance. In those treaties, the 
reportingg duty is limited and may be less effective, since the system wil l 
lackk active encouragement for systematic reporting to an international body. 
RoutineRoutine on-site inspections. On-site inspections that are to be executed 
'routinely',, on a regular basis (without being related to the occurrence of an 
incident)) may be carried out for the general purpose of collecting 
informationn and may thus be used as methods of monitoring, even though 
theirr primary importance lies in the process of verification. When regularly 
andd incident-independently executed, on-site inspections are primarily used 
ass measures of confidence-building.362 

PermanentPermanent monitoring methods. In exceptional cases, provision has been 
madee in arms control treaties for the permanent monitoring of a State's 
behaviourr by way of methods operating twenty-four hours a day, such as 
sealedd cameras on strategic places or seismographic measuring methods. 
Thiss kind of method in combination with an almost permanent presence of 
agentss of the supervising organisation on the State's territory, enable truly 
permanentt monitoring of the State's behaviour by the supervising body and 

3600 The (theoretical) distinction that can be made is that analysis of data in the phase of 
monitoringg is performed with the general purpose of retrieving remarkable or interesting 
informationn that would warrant further investigation, whereas fact-finding in the process of 
verificationn is performed with the purpose of finding specific facts that are to be subjected to 
(legal-political)) review in order to make an assessment of compliance with respect to the 
undertakingss entered into. 
3611 See e.g. Art. Il l and Part IV(A) and V of the Verification Annex of the CWC. 
3622 C/Ifft ( 1994). 
3633 E.g., pursuant to S/Res/687 (1991) strategic measuring methods, such as cameras, were 
introducedd in Iraq, enabling UNSCOM to continuously collect information on Iraq's 
behaviour.. The CTBT, once it has entered into force, will be the first treaty to establish a 
worldwidee International Monitoring System, consisting of seismological, radionuclide, 
hydroacousticc and infrasound monitoring methods; see infra, chapter [6]. 
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mustt be deemed to be among the most effective methods available. A 
specificc example of permanent monitoring can be found in the ENF Treaty, 
wheree so-called 'permanent perimeter-portal monitoring systems' are used 
inn production monitoring of the Intermediate Range Nuclear Forces.364 The 
continuouss use of satellites and observation flights by aircraft may also 
comee close to permanent monitoring.365 

Monitoringg activities are directed at 'general fact-finding' and stimulate 
Statess to correctly execute their obligations. As such, monitoring activities 
mayy either indicate a positive demonstration of compliance by the State 
whosee behaviour is monitored, or - in case any potential inconsistency has 
beenn discovered - they may give impulses to the use of methods from the 
otherr phases in the supervisory process (verification, dispute settlement and 
correction/enforcement).. Monitoring activities generally lead to the 
availabilityy of adequate information; it is on the basis of this information 
thatt the subsequent phases of the supervisory process may be entered. In the 
future,, monitoring activities wil l probably play an increasingly important 
andd autonomous role in international supervision.366 

4.34.3 Verification methods 

4.3.14.3.1 Methods of stage 1 of the verification process (fact-finding) 
NationalNational Technical Means. The process of verification was, like monitoring, 
originallyy performed solely on the basis of NTMs. The use of unilaterally 
operatedd methods was a typical feature of verification under the conditions 
off  distrust prevailing in the Cold War period.367 In order to get a clear and 
stablee picture of the compliance behaviour of the other contracting Parties 
NTMss are widely employed as monitoring methods, but also in the process 
off  verification NTMs in connection with other methods may be used. For 
example,, pursuant to the START-I Treaty, the Parties are obliged to openly 
display,, at the request of the other side, mobile ICBMs and aircraft. These 
weaponss are to be displayed without any means of concealment, to allow 
theirr observation with the help of satellites. 
Reporting.Reporting. As in the phase of monitoring, the method of reporting is widely 
usedd for the purpose of specific fact-finding in the process of verification. 
Severall  supervisory organisations require from their members reports on the 

3644 See Smithson (1992b), p. 59. 
Vann der Graaf (1991), p. 318, points in this respect at the discussions regarding a 

Europeann Satellite Observation Capacity for the purpose of permanent monitoring of 
compliancee with future agreements in the OSCE framework. 

Cf.Cf. Murray (1993), p. 146-148 (discussing 'data-management'). Monitoring activities will 
probablyy not be referred to as such, but may be labelled 'Confidence-Building Measures', 
'Measuress for increased transparency (of sensitive activities)', or whatever other terms may 
comee into fashion. 
3677 See Lang (1995), p. 78; Pawlak(1991), p. 132. 
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measuress which they have taken to fulfi l their obligations to the 
organisation.. The obligation to send in reports as a rule derives from an 
explicitt treaty provision, which may specify to a greater or smaller degree of 
detaill  the information that is to be provided by the States Parties. Although 
thee types of reports under the different supervisory mechanisms differ 
widelyy and must all be recorded and analysed in their own way, they share 
ass a common aim, like all other methods of verification, the collection of 
specificc information that is being reviewed in order to eventually render an 
assessmentt regarding compliance possible. Sometimes, organs of 
internationall  organisations with verification tasks are empowered to collect 
informationn on the way in which States fulfi l their obligations from sources 
otherr than official reporting by the States Parties themselves.368 Such 
sourcess may e.g. be national legislation, official and unofficial reports or 
informationn provided by other international organisations. For example, the 
UNN and some regional arrangements, such as NATO, have set up databases, 
whichh contain generally available information that is relevant to arms 
controll  efforts.369 Such provisions diminish the dependence of the 
internationall  organisation on the data provided by the individual States 
Parties,, albeit only to a small extent. Given the organised secrecy and 
confidentialityy in the field of arms control, which is fully justified for 
securityy reasons, littl e 'spontaneous' information wil l flow from reliable 
sourcess in the absence of organised information-gathering machinery. It 
shouldd be noted that in supervisory mechanisms it has never been envisaged, 
lett alone proposed, to allow inadequacy of governmental information 
providedd by one State to be compensated for by communications made by 
otherr States.371 Should this ever happen, it would almost immediately 
involvee the supervising bodies in inter-State clashes. 
Clarification.Clarification. In connection with the power to collect information by way of 
declarations,, reports, etc., the treaty may provide that requests for 
clarificationn be made by the supervising body, usually on behalf of a State 
Party.. Clarification requests wil l normally be organised like requests for 
additionall  information if earlier specific or general fact-finding has raised 
suspicionss as to possible problems of non-compliance. Clarification of 
anomalouss or ambiguous events may also be facilitated by voluntary actions 
too demonstrate compliance that go beyond the strict terms of States Parties' 
obligations.. Such actions can enhance transparency and may reduce the need 
forr application of more intrusive verification methods. 
Complaints.Complaints. Complaints, which are really methods of diplomatic 
supervision,, may be institutionalised as methods of the verification process, 

88 See Schermers & Blokker (1995), p. 875. 
99 See De Jonge Oudraat (1992), p. 236-243. 
°Cf.°Cf. Sur (1988), p. 11. 
11 See Charpentier (1984), p. 208-9. 
22 See e.g. the procedures of Art. IX CWC and Art. IV CTBT. 
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grantingg a State the right to lodge a complaint with the supervising body to 
thee effect that another State is not fulfillin g its obligations. The purpose of a 
complaintt is to draw the attention of the supervisor to the possible non-
fulfilmentt by a State Party of its obligations and to start the process of 
verification.. Complaints, like the results of monitoring activities, may thus 
'trigger'' the verification process. However, unlike monitoring activities, 
complaintss easily take the form of accusations, creating a risk of 
internationall  tension and political disputes, rendering this method 
potentiallyy ineffective. Besides, complaints, like unauthoritative 
information,, tend to nurture suspicions rather than confidence, and thus may 
provee to be counter-productive as to the attainment of certain objectives of 
internationall  supervision in arms control law. Hence, it is important that the 
treaty-basedd supervisory framework allows for the verification process to be 
initiatedd by the supervising body. 
On-siteOn-site inspections. Arms control treaties may provide for the generally 
highlyy effective fact-finding method of on-site inspection. And, even if 
underr certain circumstances on-site inspection cannot be considered a highly 
effectivee method,373 it remains important both as a confidence-building 
methodd and to fulfi l the demand of reciprocity inherent in the law of arms 
control.. Inspections on site are among the most comprehensively 
institutionalisedd supervisory methods and are generally available in arms 
controll  treaties with equally comprehensive supervisory mechanisms.374 

Forr example when used for the purpose of checking compliance with a comprehensive 
nuclearr test ban, for reasons of the expense, time and effort involved when proof is sought 
thatt a nuclear explosion has taken place. See Goldblat & Cox (1988), p. 21; Goldblat (1992), 
p.. 29. In the CTBT, no provision is made for routine OSI, but there is a procedure for 
challenge-likee inspections, see infra, chapter [6]. 
3744 In bilateral arms control law, the concept of OSI was introduced by the PNET (1976) and 
appliedd in practice in supervising the INF treaty (1987). On-site inspections have since 
becomee the most important method of verification in arms control treaties. The bilateral INF 
treaty,, which required the elimination of all American and Russian intermediate-range 
ground-launchedd ballistic and cruise missiles and their launchers within three years of the 
treaty'ss entry into force (in 1988), provides for inspections at INF-sites to confirm data 
exchangedd and to help monitor the elimination of the weapons. It also provides for short-
noticee on-site inspections at INF-related sites during the three-year reduction period and the 
nextt ten years and permanent on-site inspectors at a key missile production facility in each 
State.. "Mock" inspections (unilateral trial inspections) played an important role in the 
implementationn of the treaty in a wide variety of areas, including the testing of plans, 
concepts,, procedures and equipment, and the training of inspection and escort personnel. 
Later,, in the START-I Treaty (1991), various even more detailed types of OSI were 
introducedd which cover every major phase of the 'lif e cycle' of strategic nuclear arms. In 
multilaterall  arms control law, fully developed systems of (routine and challenge) inspections 
cann be found with the IAEA {infra Chapter [6]). Since 1973, the even more detailed 
inspectionn system of Euratom has been integrated in the IAEA system after Euratom and 
sevenn of its members concluded a mixed agreement with the IAEA integrating the Euratom 
controlss into the IAEA system. Furthermore, a detailed system of both routine and challenge 
inspectionss is included in the CFE-Treaty, the CWC and the CTBT; see Art. XIV of the 1990 
CFEE Treaty and its Protocol on Inspection; Arts. IV, V, IX(8-25) and Parts IV(A ) sub D, 
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OSII  as a method in arms control treaties can be defined as 'investigation or 
observationn exercised on the spot by persons invested with international 
supervisoryy powers with a view to verifying the conformity of certain acts, a 
situationn or the exercise of competencies, with a rule or engagement 
originatingg from the arms control treaty'.375 

OSII  offers the most direct method of collecting information. It corresponds 
withh the notion of 'enquiry', of which method it makes use.376 The 
mechanismm of enquiry, which originated in the field of pacific dispute 
settlement,, has been applied in the institutionalised form of on-site 
inspectionn retaining the main characteristics of 'investigation', 'on the spot', 
andd 'facts'. Since inspections require the admittance of inspectors sent in to 
collectt on the spot information to State territory, this method of (fact-finding 
in)) the verification process is circumscribed and narrowly secured, which 
findsfinds expression in its extensive institutional design. Even though on-site 
inspectionss are co-operative methods, States Parties may grant one-another a 
rightright of inspection without setting up a special body for this purpose or 
goingg through an existing international organisation.377 However, as a rule, 
thee method of on-site inspections wil l be extensively organised and 
institutionalised.. Only sophisticated and developed supervisory mechanisms 
aree characterised by treaty-specific inspection regimes, requiring active 
involvementt of the supervising body. Since the number of States that can 
affordd to participate in on-site inspections is larger than the number of States 
thatt can afford to develop highly sophisticated NTMs, using the method of 
on-sitee inspection may be considered relatively 'democratic' as compared to 
thee use of NTMs in fact-finding for purposes of verification. 
Twoo general types of on-site inspection can be distinguished: (1) routine 
inspectionss and (2) challenge inspections.378 Routine inspections involve on-
sitee inspections for the purpose of establishing facts and reporting thereon. 
Routinee inspections are not incident-related. They may however be 
consideredd methods of monitoring as much as verification methods, 
dependingg on their primary purpose, viz. either the collection of information 
inn general as the sole objective (monitoring) or the establishment of facts in 

V(D),, VII(B) , VIII(B) , IX(B), X, and XI of the Verification Annex of the CWC; and Art. 
IV(D)) and Part II of the Protocol to the CTBT. 
3755 Cf. the general definitions by van Hoof & de Vey Mestdagh (1984), p. 23, and Chowdhury 
(1986),, p. 200. According to Hanski (1998), p. 39 there is a difference between 'observation' 
andd 'inspection', viz. the first entails 'looking at' whereas the second entails 'looking into', 
inspectionn thus being more active than observation. 
3766 See Charpentier (1984), p. 211. Enquiry is also among the methods of peaceful dispute 
settlementt mentioned in Art. 33 of the UN Charter. 
3777 This is what actually happened in the INF Treaty (1987). See Sur (1988), p. 15; Pawlak 
(1991),, p. 136. See also Gotlieb (1965), p. 130-152. 
3788 Cf. Schermers & Blokker (1995), p. 878, who distinguish between 'continuous 
inspections'' and 'ad hoc retrospective inspection'; see also Hanski (1998), p. 45, who in 
additionn distinguishes 'short-notice' inspections, and see in general Oeter (1997), p. 107-8. 
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orderr to render a review and assessment regarding compliance (fact-finding 
stagee within the process of verification) possible. Challenge inspections are 
retrospectivee inspections for the purpose of verifying accounts of past events 
thee details of which are being doubted or have been disputed. Challenge 
inspectionss are incident-related; suspicions incurred by a particular event in 
thee course of continuous monitoring (or by a routine inspection for 
verificationn purposes) may give rise to a challenge inspection in order to 
establishh the facts of this event. Whereas a certain number of routine 
inspectionss may be directly provided for on the basis of the arms control 
treaty,, challenge inspections imply that a special decision be taken.379 And, 
whereass routine inspections have a strong confidence-building function, 
challengee inspections are meant to discourage non-compliance and in effect 
too act as a deterrent. Finally, challenge inspections are mandatory; the 
inspectedd State Party has no right of refusal (albeit that these inspections are 
oftenn carried out after consultation with the inspected State Party). 
Dependingg on the institutional design of the method of on-site inspection, 
thee initiative for an inspection is left to the States Parties (on their demand 
orr request) or to the supervising body. In cases where the initiative of 
requestingg a challenge inspection lies with the States Parties, (an organ of) 
thee supervisory organisation usually determines whether the required 
inspectionn can take place. The right of inspection has as its corollary an 
obligationn to allow for physical intrusion by inspectors and to provide for a 
guaranteee of transparency so as to enable the collection of facts and the 
establishmentt of situations. The co-operation in on-site inspection is 
thereforee not confined to acceptance of verification by way of this method; 
itt implies the active participation of the inspected State as well, regardless of 
whetherr the inspectors are nationals of the State or international.380 On-site 
inspectionn may be more or less institutionalised according to whether the 
inspectionn takes place under national responsibility or relies on inspection 
teamss provided by the supervising organisation; in the latter case, the 
inspectorss wil l enjoy functional privileges and immunities and, in addition, 
respectt for the independent position of the inspectors may be explicitly 
requestedd from the States Parties to the treaty.381 

Itt should be noted that the right of inspection is not unlimited; most arms 
controll  treaties of recent date strictly regulate the powers of the inspectors, 
primarilyy with regard to accessibility and time (prior notice, minimum delay 
betweenn notice and action in order to avoid attempts at concealment).382 

Seee Sur (1988), p. 16. Fact-finding by way of challenge inspections belongs to the 
competenciess of the supervising body, that may take decisions thereon. See e.g. Art. IX(8-25) 
andd Part X of the Verification Annex of the CWC, and Art. IV of the CTBT. 
3800 See Sur (1988), p. 14. 
3811 See, e.g., Art. VIII , par. 46, 47, 49, 51 of the CWC. 

Ruless on accessibility can inter alia be found in the Outer Space Treaty, the ABM Treaty, 
thee INF Treaty and the Antarctic Treaty. Moreover, the CWC and the CTBT provide for 
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Also,, inspected States Parties have commonly been granted the right to have 
aa State representative accompany the inspection team during inspection. 
Moreover,, contrary to some of the older treaties that lay down a right of 
inspectionn without restrictions and without a right of refusal, recent arms 
controll  treaties regulate the conduct of inspections by imposing restrictions 
ass far as frequency, location, activity or equipment are concerned. Usually 
theree are also procedures to prevent abuse of the right to request an 
inspection.. These regulations are laid down primarily with a view to 
enablingg the inspected State to protect its national security and sovereignty. 
Primarilyy in bilateral nuclear arms control treaties, additional arrangements 
havee been made which are meant to ensure the effectiveness of OSI. Most 
importantt in that respect are so-called counting rules, that are meant to 
facilitatee verification of treaty limitations.383 For example, counting rules 
mayy distinguish between deployed systems and those under construction, 
assignn the official number of MIRVs on a missile as the highest number 
flight-testedd for that system, or contain methods for Re-entry Vehicle 
countingg and tagging. Given the strong effects on State security of the 
implementationn of arms control inspection regimes, it can be upheld that in 
practicee there will always be a trade-off in on-site inspections between over-
intrusivenesss on the one hand and sufficient access and additional 
arrangementss to demonstrate the absence of non-compliance on the other, 
whetherr or not this has been encapsulated in treaty language. 
Alsoo outside the framework of specific arms control treaties, on-site 
inspectionss (mainly for purposes of independent fact-finding) have been 
carriedd out. On-site fact-finding missions, both of a 'routine' and of a 
'challenge'' character, have been established by the UN on various 
occasions.. The UNGA for example, has adopted resolutions on 
investigations,, to be carried out by the UNS-G, in cases of alleged use of 
chemicall  weapons,384 and more recently the UNSC in Res. 687 (1991) 
establishedd UNSCOM, an auxiliary organ with the task of conducting 
inspectionss in Iraq for purposes of verifying compliance by Iraq with the 
(nuclear,, chemical and biological) arms control paragraphs of that 
resolution.. More than sixty Member States have provided this auxiliary 
organn with qualified experts in chemical and biological fields, constituting a 
firstfirst corps of professional verifiers with work experience within 
multinationall  teams available to the UN and other international bodies. 

extensivee 'Managed Access Regimes', see infra, Chapter [6]. 
3833 See Krepon (1988). 
3844 See e.g. Res. 37/98D of 13 December 1982 ('Provisional measures to uphold the authority 
off  the 1925 Geneva Protocol') and Res. 42/37C of 30 November 1987 ('Measures to uphold 
thee authority of the 1925 Geneva protocol and to support the conclusion of a Chemical 
Weaponss Convention'). These UNGA Resolutions are (naturally) not legally binding and 
legallyy distinct from the 1925 Protocol. See Sur (1991), p. 27. 
3855 See UNS-G Report (1995), par. 201. UNSCOM left Iraq on 16 December 1998, after a 
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Thee UNS-G has also conducted fact-finding missions on his own authority, 
onn the basis of Art. 98 and 99 of the Charter, inter alia on the use of 
chemicall  weapons by Iraq against Iran in 1983 and in 1988. The experience 
gainedd and the methods used in arms control by the UN may provide 
valuablee lessons for the supervising bodies of current and future arms 
controll  agreements. 

4.3.24.3.2 Methods of stage 2 of the verification process (review) 
Att the point of completion of the fact-finding, the process of verification has 
reachedd its second stage. In this second stage, the information received and 
collectedd is reviewed against the norms contained in the treaty. In case of 
doubtfull  or ambiguous activities, the review will involve a strategic and 
politicall  judgement concerning the nature and extent of a possible breach, so 
ass to initiate appropriate reactions, such as a request for clarification, for 
consultations,, etc. Consultations between governments take place in all 
kindss of situations, whether on the basis of a treaty provision or otherwise. 
Inn case no body for the purpose of verification has been established, States 
Partiess wil l make use of the method of consultation to officially discuss a 
challengedd breach on the basis of all materials gathered at that stage. In the 
absencee of institutionalised procedures, these 'consultations' resemble 
'negotiation'' as a method of dispute settlement; if no independent 'third' 
partyy has been entrusted with the power to interpret the treaty authoritatively 
andd to make an official assessment regarding compliance, the review stage 
off  verification bears many characteristics of the review stage in the phase of 
disputee settlement. However, if available, a political organ making use of 
methodss such as discussion and consultations will be involved in the stage 
off  review within the process of verification. 
Duringg the stage of review it wil l become clear whether the supervisor wil l 
arrivee at the conclusion that there has been a violation of the treaty. The 
reactionss that may follow an established violation are obviously of a 
politicall  nature; the stage of legal review wil l therefore be accompanied by a 
politicall  evaluation.386 Depending on the objectives he wishes to attain, the 
supervisorr may sometimes first try to persuade the State Party to change its 
behaviourr during informal discussions. In case an international organisation 
hass been established and charged with supervising the treaty, there is no 
reasonn why the organs of that organisation should not make use of their 
generall  powers of recommendation to induce the defaulting State into 
orientingg its behaviour towards an application that is more satisfying vis-a-

i i **  387 

viss its obligations. It is also possible that political discussions be held in a 

disputee between Iraq and the UN had erupted. It was succeeded by the UN Monitoring, 
Verificationn and Inspection Commission (UNMOVIC), established by S/Res/1284 (1999). 
3866 See Sur (1988), p. 21-22; Sur (1991), p. 15-16; Lang (1995), p. 80; Chowdhury (1986), p. 

3877 See Charpentier (1984), p. 220. . 
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plenaryy organ wherein the shortcomings of the State are debated and 
criticisedd by all States Parties. No doubt, the criticism raised will not be 
manifestedd by way of injunctions addressed to the defaulting State, but it 
mayy at least give rise to recommendations that contribute to redressing, 
throughh the moral and political pressure they exercise, the behaviour of 
Statess in a way so as to conform to the views of the organisation. In this 
stagee of the process, the State Party involved cannot challenge the 
interpretationn of its obligations as made by the supervising body, since the 
naturee of supervision necessarily implies that in the end the interpretation of 
obligationss made by the supervising body prevails over those made by the 
individuall  State Party. If informal discussions with the State Party involved 
provee unsuccessful, the supervising body still has at its disposal the power 
too submit a reasoned conclusion in an official assessment, implicitly (or, 
occasionally,, explicitly) pronouncing that the State Party has violated its 
obligations. . 

4.3.34.3.3 Methods of stage 3 of the verification process (assessment) 
Whenn the political organ that has been entrusted with the verification tasks 
hass reviewed the information received as tested against the rules, it wil l still 
havee to arrive at a final conclusion, viz. whether or not the State has lived up 
too its obligations. The process of verification then enters its final stage with 
thee assessment of compliance. An explicit assessment made by a supervising 
bodyy on the basis of organised co-operative procedures acknowledging that 
thee treaty has been violated is still a rare phenomenon. Relatively few arms 
controll  treaties provide for the possibility of having the supervisory 
organisationn produce an explicit assessment regarding compliance as a result 
off  the process of verification. Even regarding the bodies that must be 
deemedd to possess that kind of assessing power, viz. the IAEA, OPCW and 
thee bodies established by the various NWFZ treaties, the respective treaties 
thatt established them do not always make explicit that they have that kind of 
power.3888 In most instances, supervisory bodies may make recommendations 
too the State Party concerned to change its behaviour, thereby only implicitly 
establishingg that a violation has occurred. Even though the practical 
influencee of such recommendations should not be underestimated, in those 
instancess final decisions regarding violation of the treaty are left in the 

3888 From the text of the CWC it appears that the executive organ of the OPCW, the EC, may 
explicitlyy recognise a violation of the Convention, see Art. IX(22, 23) CWC. The Board of 
Governorss of the IAEA may assess non-compliance with the NPT-safeguards system in that 
thee Board can determine that the IAEA cannot fulfi l its responsibilities, see par. 19 of 
INFCIRC/153.. Furthermore, the Consultative Committee of the Rarotonga Treaty is explicitly 
allowedd to make a decision regarding compliance, see Annex 4(8) of the Rarotonga Treaty, 
andd the same goes for the Commission of the Pelindaba Treaty, see Annex IV(4(e)) of the 
Africann NWFZ Treaty. The Southeast Asia NWFZ Treaty also points in this direction, see its 
Annexx (8(a)), and the General Conference of OPANAL still has some part in making 
assessments,, see Art. 21(1) Treaty of Tlatelolco. 
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handss of the individual States Parties, in that each of them is allowed to 
draww its own conclusions from the fact-finding and review in the process of 
verification.. In this respect, it must be kept in mind that verification can at 
bestt establish whether the conduct in question was in fact allowed under the 
treaty.. It may be recalled that the outcome of the verification process is 
relative:: the assessment that no violation has been found means the absence 
off  proof (negative demonstration) of the (continued) existence of a 
violation,, and does not entail an absolute guarantee of compliance.389 

Ass the number of Parties that have participated in the review is larger and 
thee publicity given to the official assessment is more widespread, the 
'mobilisationn of shame' which can harm the international reputation of the 
Statee wil l be greater and so will the deterrent effect of the process of 
verification.. It should be noted that in the process of verification efforts are 
madee to convince a defaulting State to redress its wrongful behaviour itself; 
thee official recognition by the verifying body that the State Party violated its 
obligationss must therefore be considered as an incitement to change its 
behaviour,, rather than as a condemnation. Since non-compliance, if it 
occurs,, may be the result of honest mistakes or misdirected actions, rather 
thann a deliberate intention to be non-compliant, such appeal (or warning) 
mayy very well suffice to convince a State Party to alter its behaviour. Only 
inn case of complete failure of these attempts supervision will result in 
coercivee action, substituting persuasion by pressure. 
Afterr the assessment in the verification process has been made, the phase of 
monitoringg is again of (ongoing) importance. For except in case a defaulting 
Statee openly refuses to change its behaviour altogether, the follow-up to the 
assessment,, i.e. the compliance with the recommendation or decision in 
whichh the assessment of compliance has been laid down, in principle can 
andd wil l be monitored by all monitoring methods available. Apart from 
unilaterall  methods (NTMs) and repetitive reporting, the method of 
notificationn may be useful; the State concerned may be required to notify the 
supervisingg organisation of all measures and activities it has (under)taken to 
implementt the decision or recommendation by which the assessment of 
compliancee was made. This ongoing monitoring may indicate a positive 
changee of behaviour, towards compliance, or instead may reveal ongoing or 
evenn worsening non-compliant behaviour. 

4.44.4 Methods of non-judicial dispute settlement 
Provisionss of non-judicial dispute settlement appear in almost all arms 
controll  treaties, although a treaty-specific procedure is only seldom offered; 
instead,, usually there is littl e more provided than the general observation 

Seee Sur (1988), p. 9. The case oflraq, where the IAEA had never found nuclear material 
thatt later on appeared to be present on Iraqi territory after all (see infra, chapter [6]) should in 
particularr be appraised against this background of relative verification capabilities. 
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thatt if States decide to settle their differences, they should do so peacefully 
andd by the methods of their own choice. These methods include 
consultation,, negotiation, good offices, mediation and conciliation, 
dependingg on whether a third party is requested to play a more or less active 
rolee in the process of settlement. It is remarkable that even when States are 
willin gg to allow intrusive verification procedures they remain very reluctant 
towardss accepting mandatory procedures of dispute settlement, allegedly 
becausee they adhere to the mistaken opinion that mandatory dispute 
settlementt would severely impinge upon their sovereignty (even if that is 
alreadyy the case with regard to verification). 
Non-judiciall  dispute settlement consists of the stages of (specific) fact-
finding,, review and assessment. However, not all stages are necessarily 
performedd with regard to a dispute, given that States Parties are left with 
almostt complete freedom of action in dispute settlement and given that 
disputee settlement not necessarily purports to produce an assessment of 
compliance.. In case a dispute exists that is based on different views of the 
facts,, the States concerned may agree that an enquiry be carried out with a 
vieww to elucidating the controversial points of fact. In ascertaining 
underlyingg circumstances and facts, fact-finding by way of enquiry may 
resolvee disputes without questioning in advance the information furnished 
byy a State. Enquiry is different from on-site inspection in that it is not 
institutionalisedd in the supervisory mechanism of the treaty. Missions of 
enquiryy wil l therefore be carried out by teams created on an ad hoc basis; 
thiss kind of method has been well-tested (either by itself or as an auxiliary 
meanss in conciliation or arbitration procedures) on numerous occasions. In 
casee an inspection on the territory of a Party to the dispute has already been 
carriedd out at an earlier stage, the States are in principle not barred from 
referringg to that information in the course of the dispute settlement. 
Whetherr or not specific fact-finding has been carried out, the States 
concernedd wil l have to officially discuss their (remaining) disagreement or 
conflictt of views (which may involve a challenged suspicion of non-
compliance);; this discussion is what constitutes the review phase of non-
judiciall  dispute settlement. Since no mandatory means and procedures of 
disputee settlement are prescribed, the States concerned may choose to keep 
thee issue 'in their own hands' as much as possible. They could e.g. decide to 
makee use of direct consultation, 'diplomacy'392 or negotiation as the means 
too settle their difference. States Parties may however choose to introduce a 
thirdd party into the phase of non-judicial dispute settlement, viz. by deciding 

390SeeMyjer(1990),p.. 112. 
3911 'In principle', since the inspected Party to the dispute could always raise a defence by 
statingg that the facts established at that time are out-dated or no longer correct. 
3922 Cf. Art. I of the 'Geneva General Act - Pacific Settlement of International Disputes' of 
Septemberr 26, 1928 (XCV LNTS 345 (1929-1930)) and Art. 1 of the 'Revised General Act 
forr the Pacific Settlement of Disputes' (UNGA Res. 68(111), 28 April 1949). 
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too make use of mediation, 'good offices' or conciliation,393 either 
immediatelyy after the dispute arises or in case consultations or negotiations 
seemm to be leading nowhere.394 The introduction of a third party may 
providee States with at least a minimum degree of confidence that they have 
recoursee to a procedure in which all Parties have equal means at their 
disposal,, and furthermore that the decision that follows wil l be backed by 
thee international community.395 

Thee 'assessment' made in non-judicial dispute settlement is by its nature not 
binding;; the States Parties are free to either accept or reject the 
recommendationn of a mediator or conciliation commission or other 'third' 
partyy involved in the procedure at the request of the disputing States Parties. 
Inn case the States Parties have decided to keep the matter 'into their own 
hands',, a diplomatic, bilaterally 'bargained' solution wil l be the best 
attainablee outcome. In such cases, States retain the freedom to make their 
ownn 'assessment' of what their rights and obligations towards each other 
entail.. It might be argued that there are too many interests of the other States 
Partiess to the treaty (and the supervising body, or even the world community 
ass a whole) at stake to allow for a bilaterally composed appreciation of 
behaviourr that would solely take into account the interests of the disputing 
Statess Parties. Still, inherent risks such as these have to be accepted, since 
thee political dimension of arms control calls for such discretion and so far 
hass not allowed for the introduction of mandatory judicial dispute 
settlement. . 

Thee existing arms control treaty-specific provisions on dispute settlement 
primarilyy relate to disputes about the application or interpretation of the 
treatyy between States Parties. What about disputes between the supervising 
bodyy and one or more States Parties? Some treaties explicitly include 
differencess between one or more States Parties and the supervising 
organisationn in their provisions on dispute settlement. In that case, all 

Onn conciliation see the 'Revised General Act for the Pacific Settlement of International 
Disputes',, Chapter I (Arts. 1-16). Disputes of every kind between two or more Parties to the 
Generall  Act which it has not been possible to settle by diplomacy, shall (...) be submitted 
(...)) to the procedure of conciliation (Art. 1). The States Parties to this Act furthermore agree 
too submit their disputes to a permanent or a special (ad hoc) Conciliation Commission (Art. 
2-6),, which - in the absence of agreement to the contrary between the Parties to the dispute -
shalll  take their decisions by majority vote (Art. 12) and the task of which shall be to elucidate 
thee questions in dispute, to collect with that object all necessary information by means of 
enquiryy or otherwise, and to endeavour to bring the Parties to the dispute to an agreement 
(Art.. 15(1)), thereby concluding the proceedings within a period of six months unless the 
Partiess to the dispute agree otherwise (Art. 15(3)). 
3944 States may notify the other States Parties in those cases where the consultations do not 
seemm to be leading anywhere (either or not on an explicit treaty-basis). Myjer (1990), at p. 
119,, in this respect rightfully points at the possibility of viewing notification as a method for 
thee purpose of inviting mediation or good offices by other States. 
3955 C/ Brus(1995), p. 182. 

132 2 



disputess are treated in the same manner, i.e. like inter-State disputes. 
Furthermore,, the specific arrangements on dispute settlement are usually 
withoutt prejudice to the treaty-based provisions on verification and those on 
measuress of correction and enforcement;397 therefore, since most 'disputes' 
betweenn the supervising body and a State Party will arise in the process of 
verificationn and the phase of correction/enforcement, not many wil l be left 
forr consideration in the phase of non-judicial dispute settlement. 
Whatt if no explicit provisions on the settlement of disputes between the 
Statess Parties and the supervising organisation have been made? It has been 
mentionedd before that obligations towards the supervising organisation are 
att the same time obligations owed to the other States Parties. This 
observationn is valid not only with regard to the substantive law of arms 
controll  treaties but also with regard to the institutional law. Therefore, in 
casee a State Party does not fulfi l a 'procedural' obligation, such as the 
timelyy submission of a report or the admittance of an inspection team on its 
territory,, all States Parties together with the international organisation (of 
whichh they are members) have an interest in this one State changing its 
deviantt behaviour. Efforts to alter this deviant behaviour would have to be 
madee during consultation rounds, in which all States Parties have the right to 
participate.. The supervising organisation usually provides for a forum for 
thiss purpose by way of (special) meetings of its plenary organ. During the 
politicall  discussions in the consultation rounds, the individual State Party 
havingg committed the alleged violations may have to defend its position 
againstt all the other States Parties in their capacity of members of the 
organisation.. The pressure exerted by the plenary meeting is likely to induce 
thee State Party concerned to comply. 
Apartt from the specific arrangements in the arms control treaties, Chapter 
VII  of the UN Charter offers a general framework for the pacific settlement 
off  disputes. Art. 33(1) of the UN Charter contains a general clause offering 
differentt means of peaceful dispute settlement, the substance of which has 
beenn reiterated in several arms control treaties. When it deems necessary, 
thee UNSC shall call upon the Parties to settle their dispute by such means 
(Art.. 33(2)). Art. 34 of the UN Charter establishes a power of investigation 
forr the UNSC, which may investigate any dispute or situation which might 
leadd to international friction. The Council's power to investigate in no way 
diminishess the primary responsibility of the States to settle peacefully 
disputess that may endanger international peace and security.398 In general, 
thee President of the UNSC shall call a meeting of the UNSC if a dispute or 
situationn is brought to the attention of the UNSC under Art. 35 or under Art. 
11(3)) of the Charter, or if the UNGA makes recommendations or refers any 

3966 See e.g. Art. XIV(2) CWC; Art. VI(2) CTBT. 
3977 See e.g. Art. XIV(6) CWC; Art. VI(6) CTBT; Art. 10 APM Convention. 
3988 C/ Ratner(1995), p. 431. 
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questionn to the UNSC under Art. 11(2), or if the UNS-G brings to the 
attentionn of the UNSC any matter under Art. 99.399 The UNSC may 
furthermoree appoint the UNS-G as a reporter, or may appoint a commission 
orr committee for a specified question.400 As such, the UNSC might be 
consideredd to act as a permanent conciliation commission for situations 
likelyy to endanger international peace and security. Furthermore, if Parties 
faill  to settle their dispute in accordance with the means of Art. 33, they shall 
referr that dispute to the UNSC (Art. 37(1)). It should be noted that such 
referrall  is not merely discretionary but mandatory.401 The UNSC may 
thereuponn decide whether to take action under Art. 36 or to recommend such 
termss of settlement as it may consider appropriate, if it deems the 
continuancee of the dispute to be in fact likely to endanger the maintenance 
off  international peace and security (Art. 37(2)). It is clear that these general 
provisionss of the UN Charter do not relate to specific issues of (arms 
control)) treaty compliance and therefore do not constitute part of the treaty-
specificc supervisory mechanisms. Certainly, issues of non-compliance may 
givee rise to serious disputes between States Parties to the arms control 
treaty,, which, by the nature of its objectives, may very well lead to 
internationall  friction. But even then, it is the international friction rather 
thann the problem of non-compliance with international law per se that may 
givee rise to action by the appropriate organs of the UN. 

4.54.5 Methods of judicial dispute settlement 
Inn regard to the phase of judicial dispute settlement, it may be recalled that a 
thirdd party performing the settlement would have to be 'borrowed' from 
outsidee the arms control treaty, given that no arms control agreement 
establishess a judicial body for the purpose of settling disputes relating to the 
treaty.. Besides, most questions that may come up under an arms control 
treatyy are of such a character that they may not be susceptible at all to 
judiciall  settlement. With regard to the legal force of 'official recognitions' 
off  violations, either made by an international court or by an arbitration 
tribunall  in the assessment stage of the phase of judicial dispute settlement, it 
hass already been mentioned that such recognitions are legally binding. The 
authorityy deriving from the legal force of the judgements obliges States as if 
theyy were rules of enacted law. This is not necessarily the same with regard 
too assessments made in the process of verification and non-judicial dispute 
settlementt since their legal force depends on the nature of the relevant 

Seee Rule 3 of the 'Provisional Rules of Procedure of the Security Council', (electronic 
version),, UN Doc. S/96/Rev. 7, UN, New York, 1983. 
*°°° See Rules 23 and 28 of the 'Provisional Rules of Procedure of the Security Council' id 
4011 See Ajibola( 1996), p. 25. 
4022 True, the IAEA Safeguards system offers the possibility of establishing an ad hoc tribunal 
att the request of either Party to the dispute (par. 22 of INFCIRC/153), but this provision has 
neverr been used in practice. 
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provisionss of the constituent treaty. Moreover, if a Court (or a tribunal) 
establishess that there has been a breach, it can lay down the consequent 
proceduree - in the first place, the obligation to compensate for damage done, 
andd secondly, should the law-breaking State refuse redress or decline to 
submitt to the ruling of the Court (or, depending on the terms of the arbitral 
agreement,, the tribunal), thereby adding yet another breach to the original 
one,, the executory measures that may be applied to the law-breaking 
State.403 3 

Thee legal force of the judgements delivered in the phase of judicial dispute 
settlementt entails that disregarding a judgement shall have ready 
consequences;; both the phase of non-judicial dispute settlement and that of 
correction/enforcementt may be set in motion. A Court's judgement (or a 
tribunals'' award) in practice does not rule out a bilaterally negotiated final 
settlementt (which is a method of non-judicial dispute settlement) and, at 
leastt with regard to the ICJ, the UNSC may have a task in enforcing 
compliancee with judgements made (phase of correction/enforcement).404 

Furthermore,, non-compliance with judgements of international courts, like 
non-compliancee with supervisory decisions in general, may very well lead to 
alll  kinds of diplomatic, political, social or economic pressures, which may 
bee very effective but are not as such part of treaty-based supervisory 
mechanisms. . 

4,64,6 Methods of correction/enforcement 
Thee phase of correction/enforcement wil l normally be entered into after an 
assessmentt in which a violation by a State Party has been established. Only 
inn exceptional circumstances, such as in case it is established that there were 
onlyy minor breaches, ambiguous activities or violations of secondary 
importance,, the States Parties may decide to overlook those insignificant 
violationss deliberately because, when brought to light, they might result in 
majorr disputes having more disadvantages than leaving the minor breaches 
unattended,, or because in the light of these violations the other States Parties 

4033 Not all Courts will readily do so. In the Haya de la Torre - Case (1951 ICJ Rep. 79), the 
ICJJ observed that its judgement entails the obligation of compliance therewith (cf. Art. 94(1) 
Charter),, but that it is not part of the Court's judicial function to make a choice amongst the 
variouss courses by which the judgement may be executed. 
4044 Art. 94 Charter applies only to decisions of the ICJ, not to decisions of other tribunals to 
whichh the members of the UN are authorised to submit disputes. One example where non-
judiciall  dispute settlement was preferred over enforcement methods was in the Corfu Channel 
CaseCase (1949), in which a sum awarded by the ICJ to the UK was not paid by Albania. The case 
wass finally settled in 1992, by way of a bilaterally negotiated settlement between the UK and 
Albania.. The UK chose not to have recourse to the UNSC (pursuant to Art. 94(2) of the UN 
Charter)) in order to have the judgement enforced. As appears from the text of Art. 94(2) and 
thee travaux préparatoires, the UNSC has a discretionary power in this matter; it is not 
obligedd to take action. See Ajibola (1996), p. 19-20, 33 and see Kelsen (1948), p. 790. 
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considerr themselves entitled to adopt a similar attitude.405 An official 
statementt of non-compliance normally suggests that measures to correct the 
deviantt behaviour should be taken. These measures, although they are as 
suchh part of the international- supervisory process, do not depend on the 
powerr to supervise, but on the power to sanction. This sanctioning may be 
directedd at enforcing the law, at seeking relief and correction for major 
violationss of the treaty-provisions, or at both. In case no supervising body 
hass been established, States are left with unilateral options to respond to the 
allegedd non-compliance. In such cases emphasis wil l lie heavily on 
diplomaticc procedures; there is no difference between disputes resulting 
fromm mere allegations of non-compliance and those resulting from 
unilaterallyy 'assessed' non-compliance, and both wil l be dealt with by way 
off  diplomatic consultations and discussions. 
Inn case an international organisation has been established as supervisor of 
thee treaty, provision may have been made for sanctions that work solely 
withinn the context of that organisation. Such 'organisational' sanctions, e.g. 
thee loss of voting rights or the restriction or suspension of a State Party from 
thee exercise of its rights and privileges under the arms control treaty 
concerned,, are usually reactions to violations of 'internal' obligations, such 
ass the obligation to pay one's financial contributions to the organisation. 
However,, it cannot be presumed that an established violation of the treaty's 
substantivee obligations would never lead to the imposition of 
'organisational'' sanctions. In case the international supervisory organisation 
furnishess technical assistance and materials (such as the IAEA), the 
possibilityy that the provision of such assistance be put to an end because the 
organisationn would denounce the violated agreement between itself and the 
defaultingg State, may offer an effective deterrent or reaction to the violation 
off  the treaty.406 As the ultimate sanction in this respect, the constituent treaty 
mayy provide that the defaulting State be expelled from the organisation. 
Thiss however is a counterproductive sanction, since it would deprive the 
organisationn of the exercise of its power of supervision towards the State 
thatt has been expelled (not to mention the damage that may be done to the 
degreee of universality of the treaty and its nature as a permanent multilateral 
regime).. In this respect reference can be made to the prohibition, common 
inn recent arms control treaties, of terminating a State's membership of the 

4055 C/ Sur (1988), p. 22; Sur (1991), p. 16; Gray (1992), p. 160-179. 
4066 E.g., the supervision exercised by the IAEA has the particular function of offering a kind 
off  guarantee: assistance is only furnished to States that have accepted the supervision by the 
IAEAA in a bilateral safeguards agreement; the IAEA could therefore decide to curtail or 
suspendd its technical assistance to States that have tried to upgrade fissile material for use in 
nuclearr weapons. See Wainhouse (1968), p. 154. 
4077 See Charpentier (1984), p. 225; Chowdhury (1986), p. 94-95; Rosas (1995), p. 565; Myjer 
(1997),, p. 362. 
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supervisingg organisation as a sanction, by way of a general clause stipulating 
thatt a State Party 'shall not be deprived of its membership'. 
Moree related to their supervisory function than the application of sanctions 
iss the power vested in supervising bodies to exhort States Parties to correct 
theirr deviant behaviour. This power derives from the general power of 
supervisingg bodies to influence, by way of recommendations, the behaviour 
off  the States Parties relative to the objectives of the constituent treaty. 
However,, in case an international organisation has been established for the 
purposee of supervising compliance, usually the organ that decides on the 
applicationn of corrective- or enforcement-actions will be the same organ that 
hass the power to establish (in an official assessment) whether violations 
havee been committed. For that reason, the additional value or force of an 
exhortationn by the supervisor may be fairly limited. Consequently, it is 
importantt that the power to exhort has also been vested in another organ 
besidess the direct supervising body. This 'other organ' may be located 
withinn the arms control treaty or may, preferably, come from outside it. An 
examplee of the first is when the treaty provides that the 'executive organ' of 
thee supervisory organisation may refer an urgent matter to the plenary organ 
off  the same organisation (as is the case in the CWC and the CTBT). An 
examplee of the latter is when the treaty explicitly allows that the matter be 
broughtt to the attention of the UN, in particular the UNGA and the UNSC. 
Sincee serious violations of an arms control treaty will readily endanger 
internationall  peace and security, almost all arms control treaties provide 
explicitlyy that specified organs of the international supervisory organisation 
mayy bring the issue to the attention of the UN. These provisions in the arms 
controll  treaties deal with the attitude of the States in the organs of the 
internationall  organisation and have no direct bearing on the activities of the 
UN.. The relevant organs of the UN, the UNGA and especially the UNSC, 
possesss general powers in investigating matters that might endanger 
internationall  peace and security; they do not need for this purpose any 
referencee from a treaty's supervisory organisation. As soon as reference to 
thee UN takes place, the issue is 'out of the hands' of the treaty-based 
supervisoryy organs and it is up to the organs of the UN to decide on the 
applicationn of methods of correction/enforcement. 

Thee methods of correction/enforcement at the disposal of the UN relate in 
thee first place to the sanctions that may be imposed by the UNSC under 
generall  international law, irrespective of whether treaty-specific supervisory 
mechanismss have been set up. The UNGA is in principle vested with 
recommendatoryy powers, which implies it cannot take measures, although it 
mayy adopt resolutions which make determinations or have operative 
design.4088 The methods of correction/enforcement by the UNSC encompass 

4088 Cf. 'Legal Consequences for States of the Continued Presence of South Africa in Namibia 
(Southh West Africa)', Advisory Opinion, 1CJ Rep. 1971, p. 50. 
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thee non-military enforcement measures as well as the military enforcement 
measuress of Chapter VII of the UN Charter, which measures are instituted 
byy legally binding decisions (See Art. 25 Charter). They may include 
completee or partial interruption of economic relations and of rail, sea, air, 
postal,, telegraphic, radio, and other means of communication, and the 
severancee of diplomatic relations (See Art. 41) as well as demonstrations, 
blockade,, and other operations by air, sea, or land forces of Members of the 
UNN (See Art. 42). 
Itt can be observed that military enforcement measures are not necessarily 
effective,, the modalities of their execution being highly dependent on the 
co-operationn by the members of the UN. Economic sanctions are likewise 
nott necessarily effective, also because the target States often accept high 
costs,, including civilian suffering, to achieve their policy objectives, 
especiallyy fundamental ones such as those pertaining to their national 
security.4099 Still, the consistent enforcement by the UNSC is necessary in 
theory,, if States are to rely upon those methods for their security instead of 
dependingg for that purpose exclusively on their own stockpiles of 
armaments. . 
Notee that attempts to evade enforcement actions such as sanctions imposed 
pursuantt to Art. 41 of the UN Charter, may be revealed by way of 
continuouss monitoring activities (on a unilateral or treaty-basis). Like after 
ann assessment in the process of verification, the phase of monitoring 
suppliess the methods to oversee the follow-up by the State and to detect 
possiblee non-compliance with the decisions that were made earlier in the 
phasee of correction/enforcement in order to bring the State into compliance. 
Thee monitoring of compliance with sanctions is increasingly relevant as it 
providess the general factual basis for the verification of compliance by the 
Statee Party with its obligations, both those arising from the arms control 
agreementt proper and those emanating from the decision to impose 
enforcementt measures. In many instances - all outside the context of arms 
controll  treaties - where sanctions not involving the use of armed force have 
beenn applied by the UNSC (pursuant to Art. 41 of the Charter), the UNSC 
hass established Sanctions Committees to oversee implementation of the 
sanctions.411 Those Committees are usually asked to perform a series of 
taskss and to report on their work to the UNSC with their observations and 
recommendations.4111 Although through the establishment of the Sanctions 

4099 See Pape( 1997), esp. p. 106-110. 
Sanctionss Committees have been established in respect of South Africa, Iraq, the former 

Yugoslavia,, the Libyan Arab Jamahiriya, Somalia, Haiti, the National Union for the Total 
Independencee of Angola (UNITA), Rwanda, and more recently the Taliban in Afghanistan, 
withh the scope differing from case to case. 

Taskss of the Sanctions Committees include development of guidelines for the 
implementationn of measures imposed by the UNSC or to study ways and means by which 
suchh measures could be made more effective (See S/Res/421 (1977) - South Africa; 
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Committees,, the UNSC builds a specific institutional framework for the 
implementationn of sanctions, the Committees themselves have no 
operationall  verification mechanisms.412 Therefore, even if Sanctions 
Committeess would be established one day in the context of enforcement of 
armss control treaty-law, the methods of ongoing monitoring would remain 
off  crucial importance (inter alia to 'trigger' specific investigations). 
Besidess the UN Charter, the constitutions of certain regional arrangements, 
firstt and foremost the OAS and the European Union, also allow for the 
impositionn of binding economic sanctions, and their practice has been to 
imposee sanctions against their own members and, in the case of the 
Europeann Union, even against non-members.413 There are of course many 
otherr sanctions not embodied in agreements or operating through public 
opinionn that rest on tacitly established expectations regarding the 
consequencess of non-compliance. Their relationship with the treaty-specific 
methodss of correction/enforcement will be examined in chapter [7]. 

4.74.7 Methods of the interpretative element 
Manyy of the methods of supervision that have been discussed derive their 
'contents'' from their specific institutional design as contained in the 
proceduress of the arms control treaty. A strict division between the method 
itselff  and its institutional design in the treaty is in many cases difficult to 
make.. This is especially true with regard to the methods of the interpretative 
element.. Since interpretation of norms takes place in all phases of the 
supervisoryy process, especially in the review-stages of verification and 
disputee settlement, there is a close connection between the methods of the 
interpretativee element and the methods used in the other phases. As methods 
off  the interpretative element have been identified: investigation and 
discussion,, and more specifically, interpretation and clarification, adaptation 
andd filling  of gaps.414 It can be questioned whether these should be called 
'methods'' or whether these notions in themselves merely indicate for what 
purposess they are being used. For example, a method such as 'clarification' 
iss in principle always used during deliberations in all kinds of organs, from 
plenaryy organs to secretariats. Still, a special institutionalised procedure of 

S/Res/8833 (1993) - Libya; S/Res/864 (1993) - Angola; S/Res/1267 (1999) - Afghanistan); 
dealingg with violations through consideration of information brought to their attention by 
Statess concerning violations, making periodic reports of such violations to the Council and 
recommendingg appropriate measures in response (See S/Res/841 (1993) - Haiti; S/Res/864 
(1993)) - Angola); approval of exceptions on application by States to the measures imposed by 
thee UNSC, for example on grounds of significant humanitarian need (see S/Res/748 (1992) -
Libya). . 
4122 They have to rely on the efforts of individual Member States, acting singly or with others. 
Seee UTMS-G Report (1995), par. 182. 
4133 See White (1994), p. 86-90. 
4144 See van Dijk (1987), p. 28, in referring to the 'creative function' of supervision. 
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'consultationn and clarification' as part of the verification process may also 
bee laid down in a treaty.415 

Generallyy described, 'the' method of the interpretative element is political 
discussionn held in the plenary organs of international supervisory 
organisations.4166 Of course, also the political discussions that are held in 
otherr organs can be considered methods of the interpretative element, albeit 
thatt the plenary organ, in which as a rule all States Parties are represented, is 
bestt suited for the purpose of authoritatively (by consensus) clarifying or 
specifyingg a norm. During the sessions of the plenary organ not only States' 
reportss and concerns about compliance or already established deviations 
wil ll  be discussed, but the causes of and the reasons for deviations, and the 
difficultiess met by particular States will also be subject of debate. As such, 
thosee political discussions may play an important role in the phases of 
verification,, dispute settlement and even correction/enforcement. 
Inn addition to the regular sessions of the plenary organ, many arms control 
treatiess arrange for the gathering of a Review Conference after five or ten 
yearss after entry into force of the treaty, for the purpose of reviewing the 
operationn of the treaty.41 A Review Conference is different from an 
Amendmentt Conference; a Review Conference does not have the legal 
powerr to amend the provisions of the treaty. Thus, only pragmatic and 
limitedd solutions may be provided by the Review Conference, depending on 
thee flexibilit y provided by the general formulation of the provisions of the 
treaty.. Apart from reviewing the implementation of particular measures, also 
thee adequacy of the supervisory mechanism itself will be assessed during the 
politicall  debates in the Review Conference. Review of the operation of the 
treatyy usually takes place on the basis of expert reports, supplemented by 
otherr sources of information, such as reports of States. During these Review 
Conferences,, interpretation, clarification and specification of treaty 
obligationss may take place, potentially limiting the presupposed behavioural 
discretionn of the States Parties. With regard to several arms control treaties, 
notablyy the NPT and the BWC, the Review Conferences have not only 
servedd the purpose of reviewing the application and interpretation of the 
normss laid down in the treaty under review, but have provided an important 
indicationn of the legal developments in the entire field of arms control as 
well.418 8 

4155 See in particular Art. IX CWC and Art. IV(C(29-33)) CTBT. 
4166 See van Hoof & de Vey Mestdagh (1984), p. 26. 
4177 See e.g., Art. VI1I(3) NPT; Art. XII BWC; Art. VIII(22) CWC; Art. VII I CTBT. Cf. 
Principlee (8) of the Principles of verification affirmed by the Disarmament Commission (2-20 
Mayy 1988): 'To assess the (...) effectiveness of the verification system, an arms limitation and 
disarmamentt agreement should provide for procedures and mechanisms for review and 
evaluation.. Where possible time-frames for such revisions should be agreed in order to 
facilitatee this assessment'. 

E.g.,, the 1995 Review Conference, that extended the NPT indefinitely, agreed on decisions 
onn principles and guidelines for future negotiations on nuclear arms control law and also 
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Thee interpretative element in the verification and the dispute settlement 
phasess is essentially meant to maintain the effectiveness of the supervisory 
mechanism.. The interpretative element links the rules to be applied with the 
policyy objectives of the States Parties and the supervisory body and with 
commonn values and social reality.419 A Review Conference, by way of its 
focusingg on improving the adequacy of the supervisory mechanism, serves 
thee same purposes. Hence, Review Conferences can be considered a special 
institutionall  design of the methods of the interpretative element in all phases 
off  the process of international supervision. Although the results of Review 
Conferencess do not have the legal force of a treaty signed and ratified in due 
process,, they cannot be ignored when interpreting the official text of the 
treaty.. Especially the 'Final Declarations' in which the results of the Review 
Conferencess are commonly adopted (by consensus) can be considered 
expressionss of the 'subsequent practice' of the arms control treaty 
concerned,, and hence should be taken into account in the interpretation of 
thatt treaty.420 It must be admitted, though, that so far no really far-reaching 
modificationss of arms control treaties have resulted from Review 
Conferences. . 

5.. Supervisory mechanisms in arms control law: supervising bodies 

5.15.1 The 'institutionalisation' of supervisory mechanisms through the 
establishmentestablishment of international bodies 
Noww that the different methods of supervision in arms control law have been 
discussedd at length, the international supervising bodies of arms control 
treatiess wil l be examined, with emphasis on the role of international 
organisations.. The term 'supervision' in the context of international 

agreedd that NPT Review Conferences should look forward as well as back and thus should 
bothh evaluate the results of the period they are reviewing, and address specifically what might 
bee done to strengthen the implementation of the treaty. See 'Decision 1: Strengthening the 
Revieww Process for the Treaty', par. 7, in Final Document NPT (1995), p. 968. The 1986 
BWCC Review Conference has enhanced the BWC by introducing Confidence Building 
Measures,, consisting of exchanges of data and information on a voluntary basis. See Ipsen 
(1991),, p. 84. With regard to conventional weapons, it is noticeable that the 1995 Review 
Conferencee of the 1981 Certain Conventional Weapons Convention adopted an agreement on 
blindingg laser weapons as a new Protocol (IV) to the Convention, see Greenwood (1998), p. 
207-208. . 
4199 Sometimes, this is attempted by limiting the freedom of interpretation; see e.g. Art. XII I 
CWC,, which prescribes that nothing in the CWC shall be interpreted as in any way limiting or 
detractingg from the obligations assumed by any State under the 1925 Geneva Protocol and 
underr the BWC of 1972. 
4200 See Karkoszka (1991), p. 220. Pursuant to Art. 31 (3(b)) of the 1969 Vienna Convention 
onn the Law of Treaties any 'subsequent practice' in the application of the treaty which 
establishess the agreement of the Parties regarding its interpretation shall be taken into 
account,, together with the context, in the interpretation of the treaty. 
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supervisingg bodies refers to all institutionalised methods and procedures 
whichwhich help to realise the application of rules of substantive and institutional 
laww contained in the constituent treaty (or other treaties) and, if applicable, 
thee rules made by the supervising body (or the concert of the States). Ever 
sincee the end of WW I, States have increasingly delegated supervisory 
powerss to international bodies. Some bodies have exercised supervision ad 
hoc,hoc, when called upon in contentious cases; they are occupied with judicial 
disputee settlement, like arbitration commissions and, later on, permanent 
tribunals,, or with non-judicial dispute settlement, such as negotiating-
commissionss and conciliation commissions. Next to this category of bodies, 
otherr ad hoc bodies have been established with the special task of 
performingg continuous, systematic supervisory activities. This latter kind of 
bodiess has been established in many bilateral and multilateral arms control 
treatiess usually for the general purpose of promoting co-operation between 
thee States Parties and to provide a forum for consultations on questions inter 
aliaalia relating to the performance of the treaty obligations.421 Those bodies, 
usuallyy called 'commissions' or 'committees', in general have a (very) low 
levell  of institutionalisation. Mostly devised in the Cold War period and in 
ann East-West context, they are characterised by a high degree of 
confidentialityy (private deliberations) and flexibilit y (no designated or 
permanentt staff or specified meeting times).422 In legal terms the ad hoc 
bodiess cannot be regarded as international organisations bearing 
internationall  legal personality. 
Itt has already been observed that in its most developed form, international 
supervisionn takes place by specialised international organisations, that are 
legallyy distinct from the States Parties by virtue of their legal personality. 
Thee fact that the specialised international organisations possess international 
legall  personality means that they are subjects of international law, capable 
off  possessing international rights and duties, and having the capacity to 
maintainn their rights by bringing international claims.423 The organs of the 
specialisedd international organisations are permanent, exercising their 
speciall  supervisory tasks on a continuous basis. The objective of the 
ongoingg or repetitive use of supervisory methods, viz. stimulating States into 
thee appropriate application and execution of their obligations (compliance), 
iss part of the general purposes of the specialised international organisations. 

Suchh as the 'Standing Consultative Commission' of the ABM Treaty (1972), the 
'meetings'' of the privileged Parties of the Antarctic Treaty (1959), the 'Special Verification 
Commission'' of the INF Treaty (1987), and the 'Joint Compliance and Inspection 
Commission'' of the START-I Treaty (1991). 
4222 See De Jonge Oudraat (1992), p. 220. See on the functions of this kind of bodies, Abbott 
(1993),, p. 49-53. 
4233 Cf what was declared about the UN Organisation in Reparations for Injuries suffered in 
thethe Service of the United Nations, Advisory Opinion, JCJ Rep. 1949, 174. See on the legal 
naturee of international organisations Brolmann (1999), p. 89-102. 
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Thee organisations perform their activities with the explicit consent of the 
Parties,, and it is an expression of the sovereign right of States to enter into 

424 4 

suchh arrangements. 
Thee first instances wherein States attempted to institutionalise their co-
operationn in the field of arms control by granting supervisory powers to a 
specialisedd international organisation occurred before WW II. Those 
incentivess reached their peak under the auspices of the League of Nations in 
thee early 1930s, with a so-called Draft Disarmament Convention that was to 
bee adopted by the World Disarmament Conference - or officially, the 
Conferencee for the Reduction and Limitation of Armaments.425 Part VI of 
thee Draft Disarmament Convention (called 'Miscellaneous Provisions') 
containedd the provisions on the supervisory mechanism envisaged. A 
'Permanentt Disarmament Commission' was to be established with the duty 
off  following the execution of the Convention.426 On the basis of inter-State 
complaints,, the Permanent Disarmament Commission was to have the ability 
too verify compliance with the Convention.427 If necessary, the Council of the 
Leaguee of Nations could act as the body in correction/enforcement, 'with a 
vieww to ensuring the observance of the Disarmament Convention and to 
safeguardingg the peace of nations'. Several new drafts of the Convention, 
whichwhich went as far as to introduce mandatory inspection regimes (both of a 
'routine'' and of a 'challenge' nature) followed and took years of 
deliberation,, but eventually at the beginning of 1936 the Council of the 
Leaguee of Nations decided to suspend the World Disarmament Conference 
whichwhich never reconvened afterwards. 

4244 See Principle (13) of the Principles of verification affirmed by the Disarmament 
Commissionn (2-20 May 1988, New York), annexed to Sur (1988), p. 67-68. 
4255 This Conference convened for the first time in Geneva in 1932. Pursuant to Art. 1 of the 
Draftt Disarmament Convention, the High Contracting Parties agreed to limit, and as far as 
possible,, to reduce their respective armaments as provided in the (Draft) Convention. The 
Draftt Convention dealt with personnel (average number of days' duty and period of service) 
ass well as with material (land armaments, naval armaments and air armaments) and budgetary 
expendituree (total annual expenditure); see Arts. 2-29 of the Draft Convention. The text of the 
Draftt Disarmament Convention, of December 9, 1930, is reproduced in Dupuy & 
Hammermann (1973), p. 170-186. 
4266 The Members of this Commission, although appointed by the Governments of the States 
Parties,, were not to represent their Governments (Draft Art. 40). The Commission was to 
meett in annual sessions, and decisions were to be made by majority vote, each Member 
havingg one vote (Draft Art. 41-45). 
4277 The 'Procedure Regarding Complaints' provided that if a High Contracting Party was of 
thee opinion that another Party to the Disarmament Convention was maintaining armaments in 
excesss of the figures agreed upon or was in any way violating or endeavouring to violate the 
provisionss of the Convention, such Party may lay the matter, through the Secretary-General of 
thee League of Nations, before the Permanent Disarmament Commission (Draft Art. 52). Any 
Partyy could do so; the Draft Convention (and also the Covenant of the League of Nations) 
madee clear that a violation of its provisions endangered the peace of all Parties, not just of the 
one(s)) directly affected. 
4288 Although the World Disarmament Conference managed to reach agreement on a number 
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Afterr WW II, attempts at institution-building in the field of arms control 
primarilyy served the purpose of denying certain States access to 
technologiess for the production of specific weapons, especially weapons of 
masss destruction. Examples include the 1946 Baruch Plan, which proposed 
too establish an International Atomic Control Authority thereby denying the 
SUU access to nuclear weapons, as well as the now defunct Arms Control 
Agencyy of the WEU (1956), which aimed at denying Germany the right to 
producee weapons of mass destruction and certain conventional weapons. In 
thee late 1950s and the early 1960s, when the quest for general and complete 
disarmamentt was at its height, it was considered necessary to establish one 
centrall  international organisation for purposes of (strict and effective) 
internationall  arms control.429 The gradual shift from unqualified general and 
completee disarmament as the ultimate goal of the arms control process 
towardss more limited higher goals has also brought about changes in the 
ideass about the type of international organisation that should accompany it. 
Insteadd of one central organisation, over the years several specialised 
internationall  organisations have been established for purposes of 
supervisionn of compliance with more limited arms control goals, such as the 
preventionn of the proliferation of nuclear weapons or the achievement of 
overalll  chemical disarmament. 
Inn the regional context, the first specialised supervisory organisation in arms 
controll  law was established in Latin-America (NWFZ Treaty of Tlatelolco, 
1967).. In 1957 the IAEA was established, but this universal organisation 
onlyy became strongly involved in supervision activities after the conclusion 
off  the NPT in 1968. The IAEA has concluded and has supervised all 
bilaterall  safeguards agreements with the States Parties to the NPT ever 
since.. The NPT thus provides for a formula wherein an international 
organisationn outside the treaty framework has been entrusted with the 
supervisoryy task. The same holds true for the BWC of 1972, wherein the UN 
hass the supervisory role.430 In the ENMOD Convention of 1977, in addition 

off  issues, the definitive withdrawal of Germany from both the World Disarmament 
Conferencee and the Covenant of the League of Nations, as well as German rearmament in 
violationn of the 1919 Treaty of Versailles, brought about a breakdown of attempts to 
transformm the agreed points into a generally acceptable disarmament treaty. See Goldblat 
(1996),, p. 243. 
4299 The USA and the SU considered in the 1960s that in order to implement control over and 
inspectionn of GCD, an international disarmament organisation including all parties to the 
organisationn should be created within the framework of the UN. This International 
Disarmamentt Organisation (IDO) and its inspectors should be assured unrestricted access 
withoutt veto to all places, as necessary for the purpose of effective verification. See 
McCloy/Zorinn (1961), par. 6 and see Gotlieb (1965), p. 130-153. 
4300 Apart from the UNSC, the UNS-G has been involved in supervising the BWC and has 
beenn given a role in regular exchanges of information (monitoring), through which the 
verificationn mechanism of the treaty has been strengthened. See Karkoszka (1991). 
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too the UNSC an intermediate committee for supervisory purposes has been 
introduced,, which may be convened on an ad hoc basis. 
Regionall  conferences have also provided a valuable approach to dealing 
withh security concerns specific to a particular region, including issues of 
armss control.431 In Europe, the OSCE, which started as a regional conference 
(CSCE),, provides a clear example of the opportunities that regional 
conferencess have as the organising mechanism for conducting negotiations 
inn the field of arms control. Since participation in a regional conference has 
differentt implications than membership of a regional organisation, the 
conferencee mechanism may offer the possibility of drawing on wider 
regionall  support. It is however obvious that the conference mechanism 
wouldd be too loose and informal so as to be appropriate to function as a 
formall  arms control treaty-implementing structure; regional conferences are 
moree apt as vehicles for gaining consensus on adopting confidence-building 
measuress between States in the region.432 

Thee end of the Cold War at the beginning of the 1990s has broadened 
perspectivess not only for the development of international law in 'sensitive' 
fieldsfields that had previously, during the days of bipolar opposition, been the 
exclusivee domain of the US and SU, but also for closer co-operation in 
supervisingg compliance with those newly developed and developing rules of 
internationall  law. For supervision is not only a legal matter. Rather, political 
factorss play a decisive role, especially relations between States and the 
commonn desire for further co-operation.433 The organisation of supervision 
afterr the end of the Cold War is no longer aimed at reducing 'bipolar' 
suspicion,, but rather at building 'multilateral' confidence.434 Within this 
contextt of 'multilateralisation' of the arms control process, the 
'institutionalisation'' of supervisory mechanisms takes place through the 
establishmentt of international organisations as supervisors. With the 
creationn of the CWC and the CTBT in the 1990s, plans for the establishment 
off  treaty-specific international supervisory organisations have eventually 
beenn put into practice. The CWC and CTBT serve as the constituent treaties 
off  global organisations specially created for the purpose of supervising 
compliance,, and are characterised by comprehensive supervisory 
mechanismss by which the States Parties have entrusted intrusive powers to 

4311 In fact, the conference mechanism has laid the foundations, in the 19th and early 20th 

Century,, for a new way of supervising the obligations incumbent upon States, including 
issuess of (dictated) arms control. Cf. Chowdhury (1986), p. 172-174. 
4322 See United Nations (1986), p. 43 (par. 200). 
4333 Schermers & Blokker (1995), p. 866; Gray (1992), p. 160-179. 
4344 As the UNS-G Report (1995), par. 21, states: "As a culture of transparency and mutually 
beneficiall  interactions replaces one of secrecy and suspicion, the verification environment 
mayy change from one where an inspected State Party seeks to evade inspection to one where 
thatt Party is 'passive', seeking neither to hinder nor to help, to an atmosphere of active co-
operationn between inspected and inspecting Parties because both see a shared interest in 
demonstratingg compliance". 
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thee supervisory organisations. The activities of these organisations are not 
linkedd to the use of particular methods of supervision; rather, they can carry 
outt supervisory tasks in all phases of the process of international 
supervision. . 
Itt can thus be upheld that the law of arms control is increasingly 
characterisedd by a tendency of elaborating the supervisory mechanisms 
withinn the arms control treaties and establishing permanent international 
organisationss for the special purpose of supervising compliance. Along with 
thiss development, the authoritativeness increases of both the activities 
committedd during, and the outcome of, the process of international 
supervision,, since the international dimension of the procedures is enlarged. 
Thee development of the institutional law of arms control has received such 
ann impetus that building comprehensive supervisory mechanisms seems to 
havee become the (political) standard when adapting existing arms control 
treatiess or concluding new ones, at least as far as those treaties capture the 
collectivee benefits that are available through strict co-operation in their field 
off  application. 
Thee 'institutionalisation' of supervisory mechanisms through the 
establishmentt of international organisations for purposes of supervision can 
bee considered an important development, for various reasons.435 First of all, 
thee States Parties accept a certain legal order by becoming members of the 
internationall  organisation. They define certain common goals and objectives 
andd recognise the primate of certain principles that are necessary for their 
realisation.. The States may therefore be more eager than without such legal 
orderr to demonstrate that their behaviour is in conformity with those 
principless and that it contributes to the realisation of the common goals. 
Secondly,, the permanence of the international organisation provides an 
incentivee for compliance. Also when the organs of the organisation have not 
beenn equipped with constraining powers, they meet regularly and 
consequentlyy are in a position to follow, from one meeting to another, the 
progresss made by the States Parties in the realisation of their obligations. 
Finally,, a tendency towards universality of membership of certain 
internationall  organisations in the field of arms control can be discerned.436 

4355 Cf. Charpentier (1984), p. 163; Chowdhury (1986), p. 170-180. 
Especiallyy with regard to the control of weapons of mass destruction the aim towards 

universalityy is perceptible in arms control law. For example, the BWC has 142 States Parties 
andd the CWC has been signed and ratified by 141 States. Moreover, 187 States are Party to 
thee NPT, thereby making it - after the UN Charter - one of the most generally ratified treaties. 
Inn Decision (2), 'Principles and Objectives for Nuclear Non-Proliferation and Disarmament' 
off  the Final Document NPT (1995), it was stated: "Universal adherence to the Treaty on the 
Non-Proliferationn of Nuclear Weapons is an urgent priority. All States not yet Party to the 
Treatyy are called upon to accede to the Treaty at the earliest date, particularly those States that 
operatee unsafeguarded nuclear facilities. Every effort should be made by all States Parties to 
achievee this objective". Given the choice of wording, this 'Decision' appears to be directed 
firstt and foremost at India, Pakistan and Israel. In Final Document NPT (2000) the call for 
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Thiss is a highly important factor in determining the effectiveness of 
supervisionn by the international organisation, since States wil l be more 
inclinedd to accept the restrictions on their freedom of behaviour that derive 
fromfrom the supervisory mechanism as other States - be it their adversaries or 
merelyy their competitors - are accordingly subjected to the same restrictions. 
Thee combination of the factors mentioned - the fact that an international 
organisationn constitutes a permanently functioning legal order in which (a 
great)) many States participate on an equal footing - may account for the 
successs of international organisations in exercising supervisory tasks, in the 
laww of arms control like in other fields of law. 

5.25.2 A note on the powers and composition of supervising organisations 
Thee performance of supervisory tasks is based on an autonomous power of 
thee supervising body. The power of international supervision is not 
implicatedd in an obligation, nor is it an automatic corollary of an 
obligation.4377 Supervisory powers cannot be presumed to automatically 
derivee from, or be part of, substantive obligations. Instead, the extent to 
whichh supervision may be exercised by an international organisation is 
determinedd by the specific powers attributed to the organisation for the 
purposee of achieving its supervisory objectives. As the ICJ has observed, 
internationall  organisations are subjects of international law that do not 
(unlikee States) possess a general competence, but instead are governed by 
thee 'principle of speciality', that is to say, they are invested by the States 
whichh create them with powers, the limits of which are a function of the 
commonn interests whose promotion those States entrust to them. In 
accordancee with this principle, the powers conferred are normally the 
subjectt of an express statement in the constituent instrument of the 
internationall  organisation and must be capable of justification by reference 
too it. And, as is the case with all their powers, the organs of the international 
organisationn may exercise their supervisory powers to the full extent 
compatiblee with their functions and with a view to the fulfilment of the 
purposess of the organisation, in so far as their constituent instrument does 
nott impose restrictions on them. The scope of the consent given by the 
Statess Parties to the international organisation regarding its supervisory 
powerss is usually clearly defined, and is otherwise determined by the 
methodss and the institutional design of the supervisory mechanism. The 
supervisoryy powers of the organisation may be limited by the circumscribed 

universalityy is repeated and the very few States remaining outside the regime are explicitly 
identifiedd (see comments on Art. I, par. 8). 
4377 See Charpentier (1984), p. 169. 
4388 See ICJ 'Legality of the Use by a State of Nuclear Weapons in Armed Conflict', Advisory 
Opinion,Opinion, 8 July 1996, par. 25. This principle was referred to earlier by the PCIJ in 
'Jurisdiction'Jurisdiction of the European Commission of the Danube', Advisory Opinion, PCIJ, Series B, 
No.. 14, p. 64. See on this issue Bothe (1999). 
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objectivee of the use of the methods of supervision. The States Parties to the 
NPT,, for example, have granted the power to the IAEA to supervise the non-
diversionn of nuclear materials by way of checking whether there are any 
nuclearr materials unaccounted for on declared sites and buildings; IAEA 
inspectionss therefore cannot be used to trace down potential clandestine 
nuclearr weapons programmes.439 The power of the organisation may also be 
limitedd by determined time-limits; unless explicitly stated otherwise, 
supervisionn is not retroactive so that facts that occurred before the 
acceptancee of the obligations that are to be supervised cannot be taken into 
accountt in the supervisory process. 
Thee role of international organisations in international supervision can be 
analysedd according to a variety of characteristics, of which the composition 
andd size of their organs and powers including the decision-making 
proceduress (e.g. unanimity versus majority rule), are the most important and 
interrelated.. International organisations in arms control law commonly have 
threee organs: a plenary organ in which each State Party has a vote, an 
executivee organ which usually is of a more limited composition, and a 
secretariat.4400 Whereas the plenary organ is composed of State-
representatives,, the executive organ and the secretariat are usually manned 
withh independent experts. The composition of the organs, as far as it reflects 
theirr status as neutral and independent bodies, is of utmost importance for 
thee process of confidence-building and for the weight that shall be attached 
too their decisions.441 Decision-making by the plenary organs, as purely 
intergovernmentall  bodies, usually takes place by consensus, which means 
thatt only in the absence of any objection by any Party decisions can be taken 
andd recommendations can be adopted. In contrast, the executive organ may 
havee the power to make recommendations or take decisions by qualified 
majority.. In general, States Parties wil l only seldom be prepared to consider 
decisionss taken by the supervising body as obligatory; the force attached to 
decisionss is usually that of a (non-binding) recommendation. The power to 
takee binding decisions (outside judicial supervision procedures), if granted 
att all, is as a rule the prerogative of the highest political organ. But even if 
suchh powers have been granted, whenever possible, supervising bodies will 

Thiss will be partly remedied by the new 'Additional Protocol', see infra Chapter [6]. 
4400 This 'trinity' of a plenary, executive and technical organ can be found in exactly the same 
mannerr with the IAEA, the OPCW and the CTBTO; see infra, chapter [6]. 
4411 For example, in the case of supervision of compliance with arms control in Iraq by 
UNSCOMUNSCOM (a case of 'dictated' arms control and therefore strictly speaking outside the scope 
off  this chapter), the American domination in the composition of that Commission has from 
thee outset given rise to compliance problems and Iraqi allegations of espionage. In January 
1999,, reports in the American media revealed that UNSCOM had probably been misused by 
thee CIA for intelligence purposes. The 'independent' and 'unbiased' character of UNSCOM 
ass a subsidiary organ of the UNSC could no longer be maintained and the Commission was 
replacedd by a new one, viz. the United Nations Monitoring, Verification and Inspection 
Commissionn (UNMOVIC), established by S/Res/1284 (1999). 
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tryy to evade normative criticism and instead wil l confine their remarks to a 
globall  appreciation of the State's behaviour. Especially in the plenary organ 
supervisoryy activities wil l much more resemble a diplomatic negotiation 
thann a judicial examination.442 

Al ll  organs may be involved in exercising supervision and may have at their 
disposall  supervisory powers, depending on the terms of the treaty (and, to a 
lesserr extent, the practice of the organisation). Several supervisory activities, 
suchh as interpreting 'raw' data or collecting required samples on-the-spot 
duringg an inspection, require a specific technical expertise; therefore, many 
supervisoryy mechanisms within international organisations show a 
distinctionn between 'technical' and 'political' activities. In the fact-finding 
stages,, national experts who are under instructions of their governments, or 
independentt experts appointed by the international organisation, or a 
combinationn of both, carry out 'technical' supervisory tasks. Within 
supervisoryy organisations the secretariat, as the technical organ, is 
commonlyy responsible for these tasks. Usually States Parties retain a 
politicall  surveillance over the supervision delegated to the technical organ 
throughh the institution of the executive organ and, primarily, the plenary 
organn consisting of representatives of all States Parties which are under 
instructionn from their respective governments. Decision-making by this kind 
off  'policy-making' organs is often a bargaining process wherebŷ States 
Partiess try to realise as much as possible their specific, individual interests. 
Onlyy occasionally, depending on the supervisory powers granted and 
exercised,, international supervision can be said to take up more of a 
'constructive'' aspect, viz. if it is used by the supervising body not only to 
bringg about compliance with the treaty, but also to induce the States into 
elaboratingg a common policy, which may be perceived as a means of 
administering.443 3 

Thee secretariat operates to safeguard the interests of the organisation and 
mayy accordingly be less influenced by political factors than policy-making 
organs,, thereby rendering its supervision potentially more effective. On the 
otherr hand, it appears from the text of arms control treaties that international 
secretariatss often fulfi l the important, but limited role of 'liaison office'. 
Theyy are competent to receive or to request information and may play an 
importantt role in the phase of verification because of their processing of 
technicall  information, but they are themselves not empowered to exercise 
whatt supervision is really about: drawing conclusions from the information 
gathered,, assessing the correctness of the behaviour of the States Parties to 
thee treaty and responding to cases of non-compliance. These latter 
responsibilitiess have been assigned (if at all) to the 'higher' level of the 

4422 See Lang (1995), p. 73; Brus (1995), p. 174. 
4433 Cf. Merle (1959), p. 423; Charpentier (1984), p. 165; Nollkaemper (1993), p. 285-286, 
whoo notes that 'the supervisory and the regulatory tasks of the international bodies merge'. 
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politicall  organs of the organisation. The ability to assess degrees of 
compliancee and the responsibility to make an official assessment should not 
bee equated. For although the secretariats of specialised supervisory 
organisationss (such as the OPCW and the IAEA) wil l be able to assess 
whetherr a violation has occurred, the responsibility to make an official 
assessmentt (assuming that the power to do so has been invested in an organ 
inn the first place) remains the exclusive prerogative of a political organ.444 

Evenn though supervisory powers must be granted explicitly to the organs of 
thee international organisation, those powers that have not but that are 
neverthelesss essential to the exercise and effectuation of its supervisory 
functionss must be considered part of the implied powers of the supervising 
organisation.4455 In that respect, it can be noted that an organ that has the 
powerr to take binding decisions also has the power to interpret those 
decisionss authoritatively. According to the general legal principle of eius est 
interpretareinterpretare legem cuius condere446 he who has the power to conduct the 
law,, also has the power to interpret that law. Since the power to interpret its 
ownn legal acts is a power of the supervisory organ vested in it as such and 
nott in the individual States Parties as members of the supervisory 

Thiss course of action can be illustrated with regard to the method of OSI (with co-
operativee institutional design): after the inspection teams have completed their work, they 
reportt to a central body, usually the head of the secretariat (often named 'Director-General'), 
whoo in turn transmits the report to an appropriate organ, usually the 'executive' organ of the 
supervisingg organisation. This latter organ will draw its conclusions from the inspection 
reportt and, given that it has been invested with the power to pronounce an official assessment 
off  compliance, may recommend a change of behaviour by the inspected State Party, thereby 
implicitl yy (or, occasionally, explicitly) acknowledging the violation of the treaty by that State 
Party.. Of course, conclusions as to non-compliance with the terms of the treaty would 
probablyy already be implicit in the inspector's reports, but the use of these reports as a direct 
basiss for the establishment of non-compliance would make it difficult for inspectors on the 
spott to secure the necessary co-operation of the inspected State Party. Yet, consensus on the 
conclusionss to be drawn from the report may not necessarily be achieved by the inspection 
team;; the report may then only reflect the observations made by each of the participating 
inspectors.. In that case, the supervising organ bound to make the assessment would have 
difficultyy in drawing definite conclusions when basing itself solely on the inspection report. 
Seee Wainhouse (1968), p. 155 and see the procedures for OSI in the CWC, CTBT and the 
IAEA-NPTT system, infra, Chapter [6]. 
4455 Cf as the ICJ observed in 'Reparations for Injuries suffered in the Service of the United 
Nations',Nations', Advisory Opinion, ICJ Rep. 1949, 174, at p. 182-183: "Under international law, the 
Organisationn must be deemed to have those powers which, though not expressly provided in 
thee Charter, are conferred upon it by necessary implication as being essential to the 
performancee of its duties". See also ICJ 'Legality of the Use by a State of Nuclear Weapons in 
ArmedArmed Conflict', Advisory Opinion, 8 July 1996, par. 25: "(...) the necessities of international 
lif ee may point to the need for organisations, in order to achieve their objectives, to possess 
subsidiaryy powers which are not expressly provided for in the basic methods which govern 
theirr activities. It is generally accepted that international organisations can exercise such 
powers,, known as "implied" powers." 
4466 Delimitation of the Polish-Czechoslovakian Frontier (Question of Jaworzina), Advisory 
Opinionn of 6 December 1923, 1923 PCIJ (Ser. B), no. 5, at 37. See Degan (1997), p. 54. 
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organisation,, as a counterpart to this power there is a shared responsibility 
off  individual States Parties not to unilaterally deviate from the organ's 
interpretation.. A State Party therefore cannot rely on its own interpretation 
off  a legal act of an organ of the supervisory organisation so as to justify the 
takingg of a position which deviates from the original, collective 
interpretationn of that legal act. 
Thee activities of an international supervisory organisation are not 
necessarilyy restricted to supervising compliance with its own constituent 
treaty.. International organisations may be requested to fulfi l supervisory 
functionss with regard to other legal instruments. In that case, it should be 
notedd that not only the consent of the States Parties to those treaties is 
needed,, but also the consent (either explicit or tacit) of the international 
organisation.. This consent is necessary, because out of respect for its own 
'constitution'' the international organisation must refuse requests that would 
requiree it to exercise supervisory powers that fall outside the duties and 
taskss for which those powers were originally granted.448 This is a logical 
consequencee of the fact that all powers of supervision of international 
organisationss need a basis (explicit or implied) in the constituent treaty. 

5.3.5.3. The relationship between the powers of supervising organisations and 
powerspowers of unilateral supervision 
Thee introduction of supervising bodies as additional actors in the 
supervisoryy mechanisms of arms control treaties implies a concurrence of 
supervisoryy powers in their field. International supervisory organisations are 
nott the only international legal persons committed to the supervision of 
compliance;; the States Parties that collectively frame the international 
organisationn are each individually concerned with the application of the 
ruless by the other States Parties. When expressing their consent to be bound 
byy an arms control treaty, the States Parties undertake obligations vis-a-vis 
thee other States Parties, whether or not they establish an international 
organisationn for supervisory (and other) purposes. Obligations undertaken 
towardss the international organisation are at the same time duties owed to 
thee other States Parties; this gives each State Party the right to supervise 
observancee of the rules by all the other States Parties. Hence, the question 
arisess whether the presence or the exercise of powers of supervision by the 
internationall  supervisory organisation excludes unilateral control by the 

4477 Cf. Den Dekker & Wessel (1998), p. 509-510. 
4488 There may arise a particular situation when an already existing international organisation 
iss requested to supervise compliance with a newly concluded treaty: the States Parties to that 
treatyy must accept the supervisory powers of the organisation without having consented to the 
substantivee obligations that may have been laid down in the constitutive treaty of the 
organisation.. In that case, the (substantive) legal obligations that characterise the relationship 
betweenn one State Party to the treaty and another are different from the (institutional) 
obligationss that characterise the relationship between the organisation and the States Parties. 
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Statess Parties if there is no clear provision to that effect in the arms control 
treaty.4499 This brings us first of all to the issue of what treaty-specific powers 
off  the supervising body potentially concur with powers of unilateral 
supervision. . 
Thee treaty-specific powers of supervision that exist next to one another (and 
thatt might lead to a collision) can be identified as the power to establish 
facts,, the power to interpret rules, and the power to assess whether non-
compliancee has occurred.450 It may be recalled that in principle the position 
eachh of the States Parties takes regarding the factual behaviour of others is 
itss own and is not binding on the other States without their consent. In case a 
supervisingg organisation has been established through the organs of which 
thee States Parties can act, such as the OPCW, IAEA and CTBTO, their 
meanss of fact-finding, especially inspections, can be employed to determine 
authoritativelyy the factual behaviour of the (inspected) States Parties. 
Moreover,, such comprehensive supervisory mechanisms often give States 
Partiess the right to request clarification (and sometimes 'further 
clarification')) as a 'trigger' that takes expected observational errors into 
considerationn by increasing the amount of information that is required to 
promptt the assessment of (non-) compliance. The higher the degree of initial 
information-uncertainty,, the higher the 'trigger' level and the more evidence 
iss required before a violation can be established authoritatively.451 Inherent 
inn the consent to be bound by the arms control treaty is that States Parties 
acknowledgee the authority of the facts established by the supervising 
organisation.. However, since no system of (monitoring and) verification is 
capablee of providing a one hundred per cent guarantee that what it 
establishess is the complete and actual 'state of affairs', the use of additional 
unilaterall  methods may still be necessary. 
AA similar line of reasoning holds for the power to interpret the obligations 
resultingg from the treaty. As a principle, States have the right to interpret 
theirr own obligations and if they refuse to submit a dispute on interpretation 
too judicial dispute settlement (which takes place outside the treaty-based 
supervisoryy mechanism), they wil l not succeed in arriving at a generally 
accepted,, authoritative interpretation of a specific provision.452 This 
uncertaintyy may bring with it that it remains unclear whether a violation has 

Obviously,, if the treaty-text contained a provision in which the States Parties would 
expresslyy give up their right to make use of unilateral powers of supervision with regard to the 
subjectt matter of the treaty (in all circumstances or as soon as the supervising body decided to 
makee use of its powers), their consent to be bound would lead to forfeiture of those rights (in 
thee applicable circumstances). 

Onn the issue of the potential concurrence of powers of enforcement, see infra, chapter [7]. 
4511 Cf, Downs (1998), p. 327. 

Forr example, the extensive debates and policy manoeuvring surrounding the ABM Treaty 
off  1972 have been explained from a lack of complete mutual agreement between the sides 
(USA,, Russia) as to what is banned and what is allowed by the treaty in terms of ABM 
systems.. See Kislyak (1992b), p. 65. 
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occurred.. The difficulty is not only that a violation might thus go 
undetected,, but also that there may be apparent violations that are not real 
becausee the established behaviour is in fact not covered by the provisions 
allegedlyy having been violated. As long as plenary organs (comprising 
representativess of all States Parties) take decisions by consensus or 
unanimity,, the States Parties to a large extent retain their freedom of 
interpretationn of their obligations. This is different in those instances where 
thee plenary organ of the organisation has been granted the power to take 
majorityy decisions, or the executive organ of the organisation (which is of 
limitedd composition) can take decisions that are legally binding on all States 
Parties.. In those instances the power to interpret obligations has been 
grantedd by necessary implication to the decision-making majority, alongside 
theirr power to take decisions binding on all States Parties alike. 
Finally,, and perhaps most importantly, States do not have the power to 
unilaterallyy decide by way of legally binding assessment whether another 
Statee has not complied with the treaty. In case an international organisation 
hass been established, the power to make the final assessment regarding 
treaty-compliancee can be vested in an organ of the organisation. To possess 
thatt kind of power means that when the organ determines that the State 
Partyy concerned is in breach of its obligations, all other States Parties shall 
considerr this State to be in breach. But even if the organisation has the 
powerr to appreciate the State's behaviour and make a binding assessment of 
compliance,, such assessment may reflect various degrees of compliance and 
nott a clear 'black and white' indication of non-compliance, thus leaving 
discretionn to the States Parties how to respond to the situation. 
Theree are many arguments to support the position that, unless the treaty 
concernedd provides otherwise, agreeing to an institutionalised supervisory 
mechanismm cannot and does not deprive a State Party of its unilateral 
supervisoryy powers, either de facto or de jure. As of right, contrary to 
supervisingg bodies, States do not need a specific grant of supervisory 
powers.. State-Parties therefore can only be considered to have given up their 
rightt to exercise unilateral supervisory powers either expressively or by 
necessaryy implication.453 Since it is not hypothetical that in a concrete case 
thee supervisory mechanisms would not function (properly), accepting a 
mutuall  exclusivity of powers would mean that the State concerned could, 
underr certain circumstances, be deprived of any means of establishing 
violationss and hence of reacting thereto. For these reasons, the question 
whetherr the mere existence of treaty-specific supervisory powers in the 
handss of international supervisory bodies would exclude unilateral control 

4533 An example of a supervision-related power that may be given up 'by necessary 
implication'' is the power to interpret treaty obligations, which goes hand in glove with the 
powerr to assess compliance with those treaty obligations. 
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byy the States Parties to the arms control treaty if there are no clear 
provisionss in the treaty to that effect, has to be answered in the negative. 
However,, it would be inconceivable that the establishment of a supervising 
bodyy would not make any difference whatsoever with regard to the freedom 
off  behaviour of States Parties in exercising unilateral supervisory powers. 
Thee procedural obligations of which the supervisory mechanism is 
composedd are part of the pactum that each State has agreed to observe upon 
becomingg a Party to the arms control treaty, which brings with it an 
obligationn to implement and thereby to uphold the treaty-based supervisory 
mechanisms.. All States, as members of an international supervisory 
organisation,, have an interest in its functioning and therefore should not 
disregardd the relevant supervisory procedures available pursuant to the arms 
controll  treaty. Hence it will be clear that States Parties should not actually 
fulfi ll  supervisory tasks when organs of the organisation are available for that 
purpose.. It can thus be concluded that there is not so much exclusivity, but 
ratherr apriority of the institutionalised, treaty-based supervisory mechanism 
overr unilateral supervisory powers. The existence of this priority however is 
deemedd to be somehow connected to the actual use of the treaty-specific 
supervisoryy powers by the supervising body. If the treaty-specific 
supervisoryy powers are never made use of in practice, it wil l no longer be 
reasonablee to withhold from States Parties the right to unilaterally observe 
thee application of the rules and to notify possible violations.454 In sum, it can 
bee upheld that the essential consequence of the establishment of a 
supervisoryy mechanism which includes a supervising body, is that in case of 
aa concurrence of supervisory powers and provided that appropriate use is 
madee of them, there is priority of the treaty-based specific powers of the 
supervisingg body over States' unilateral powers of supervision. 

5.45.4 The objects of supervision as exercised by supervising organisations 
Whenn discussing the objects of supervision by international organisations, a 
distinctionn can be made between 'internal' supervision and 'external' 

Seee Schermers & Blokker (1995), p. 869-870. The ICJ has delivered two judgements that 
touchedd upon the question of concurring powers when considering the mandatory system of 
thee League of Nations in the South West Africa Case. In the second judgement, of 18 July 
19666 {ICJ Rep. 1966, at 45), the ICJ observed that all questions regarding the mandatory 
systemm had been resolved in the Council of the League, and that no member of the League 
hadd attempted to settle directly with the mandatory any question that did not affect its own 
interestss as a State or those of its nationals, and that no cases were referred to the PCIJ under 
thee adjudication clause. From this, the ICJ concluded "that any divergences of view 
concerningg the conduct of a mandate were regarded as being matters that had their place in 
thee political field, the settlement of which lay between the mandatory and the competent 
organss of the League - not between the mandatory and individual members of the League". 
Thiss latter statement suggests that individual members lose their right to supervise the 
observancee of the rules of the organisation if the organisation itself fulfil s this task (i.e. makes 
usee of its treaty-based powers). 

154 4 



supervision.4555 Whereas 'external' supervision is supervision of the States 
Parties,, 'internal' supervision is supervision of the organisation. 'Internal' 
supervisionn can be defined as overseeing the compliance of an international 
organisationn with its own acts. Such acts are to be supervised either by the 
organisationn itself, or by the States Parties. 'Internal' supervision wil l not be 
dealtt with here, and all references to (international) supervision 
consequentlyy refer to 'external' supervision. 
Thee objects of international supervision consist of the behaviour of the 
Statess Parties to the arms control treaty and the rules with which compliance 
mustt be supervised. Subject to this supervision is the behaviour of the State 
Partyy towards the international supervisory organisation and towards the 
otherr States Parties. Behaviour of the State organs, whether part of the 
legislativee or executive branch or of the judiciary, whether centralised or 
decentralised,, is the kind of behaviour that is generally attributable to the 
State.. With regard to other actors in the national system, such as private 
companiess and individuals, international supervision is necessarily limited. 
Still,, international supervision may bring with it that the State is called to 
accountt for the way in which it is implementing its international obligations 
inn its national system. Arms control treaties for this purpose often contain 
provisionss on 'national implementation measures', usually connected to the 
obligationn to inform or to report to the international organisation on the 
progresss made with regard to the implementation of those measures. This 
activityy forms part of the monitoring phase of the process of international 
supervision.. The task of the supervising body in this respect is obviously not 
too officially assess whether the behaviour of a State Party is in conformity 
withh its obligations, but to indicate any discrepancy that might separate the 
internall  situation in the State Party concerned from the situation that 
correspondss with the correct application of the norms. The national 
implementationn measures in arms control treaties normally require the 
adaptationn of national legislation (translating the international obligations 
intoo domestic law) or actual performance of the national authorities (courts, 
administration)) in relation to the treaty under consideration. The 
correspondingg substantive law of the arms control treaty then requires that 
thee States Parties prohibit natural and legal persons anywhere on their 
territoryy or in any other place under their jurisdiction from undertaking any 
activityy prohibited to a State Party under the treaty.457 

Clearly,, the States Parties are obliged to act in conformity with the 
objectivess assigned to the organisation of which they are members and to 
acceptt the obligations that derive from the constituent treaty. Although this 
obligationn can be considered self-evident, it has been expressly laid down in 

Seee Schermers & Blokker (1995), p. 865; Blokker & Muller (eds.) (1994), p. 276. 
Seee e.g. Art. 111(3) CTBT; Art. VII CWC. 
Seee e.g. Art. 111(1 (a)) CTBT; Art. 7 APM Convention. 
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variouss treaties. Furthermore, the treaty may refer to some kind of 'treaty-
makingg power' of the supervising organisation; the organisation will in that 
casee be allowed to supervise compliance by the States with the 'legislation' 
inn the agreements that have been concluded under its auspices.458 The duties 
off  the State Party under supervision not only relate to the law made by the 
treaty,, but also to the law made by the supervising organisation. In accepting 
thee constitutive treaty of the international organisation, States not only 
consentt to the substantive obligations of the treaty, but are also bound to 
observee the obligations that may derive from the 'legal acts' of the organs of 
thee international organisation created in the course of their activities. The 
'legall  acts' of the supervising organs encompass the rules and binding 
decisionss they have adopted, including assessments of compliance.459 Since 
thee powers of supervising bodies derive directly from the constituent treaty, 
itt is no more than natural that the rules and binding decisions that result 
fromm the exercise of those powers should be complied with and that the 
rightfull  application of those rules and decisions by the States Parties can and 
shouldd be supervised by the supervising organisation. Furthermore, also 
recommendationss or resolutions that are adopted during debates and 
discussionss by a supervising (plenary) body should be taken into account. 
Evenn though these acts are in general not legally binding, international 
supervisionn still tends to incorporate their contents in assessing the overall 
institutionall  legality of the behaviour of the State-Parties. However, the 
supervisoryy body does not automatically possess the means to supervise 
compliancee with those recommendations and resolutions; consequently, this 
supervisionn cannot be performed directly, unless on the basis of an explicit 
provisionn in the constituent treaty which allows for the monitoring or 
verificationn of the 'follow-up' by the State of the recommendations made.460 

Thee best example in this regard is provided by the IAEA, that is required to conclude 
bilaterall  safeguards agreements on the basis of the NPT. The IAEA is also required to verify 
compliancee by the States with these bilateral agreements. 
4599 Cf. Wessel (1999), p. 207: "[t]he formal determination of an infringement is a legal act". 
Onn the nature of legal acts, see Kelsen (1971). 
4600 This is e.g. the case when the constituent treaty provides for the obligation of the States 
Partiess to furnish periodic reports on the measures they have taken as a result of 
recommendationss made. Also in cases where the recommendations have to be approved in 
advancee and individually by the States Parties to the treaty, supervision of compliance with 
thosee recommendations can be performed directly; in fact through the approval by the States 
Partiess the 'recommendations' are turned into legally binding acts. But even then, those 
recommendationss wil l only be legally binding on the States Parties that have actually 
approvedd them. The practice under the Antarctic Treaty provides an example of this. See 
infra,infra, Chapter [5]. 
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6.. Supervision and compliance 

6.16.1 Potential motives for non-compliance with arms control treaties 
Generallyy speaking, arms control treaties are the result of lengthy and 
carefullyy orchestrated negotiations and represent an equilibrium no State 
Partyy has incentives to violate. States that have freely decided to enter into 
ann arms control treaty can be expected to have calculated the effects that the 
substantivee arms control measures wil l have on their conceptions of national 
interest,, including their security. The generally high level of compliance 
withh arms control law may thus be the result of the fact that many arms 
controll  treaties require States to make only modest departures from what 
theyy would have done anyway in the absence of an agreement. Furthermore, 
treatiess comprising comprehensive supervisory mechanisms (such as the 
CWC)) can be expected to pick up broad, militarily significant non-
compliancee in good time, materialising the risk of detection. Most of the 
time,, violations of arms control treaties wil l rather be the result of non-
volitionall  factors, such as treaty ambiguity and State incapacity, than 
deliberatee attempts to defy a legal standard.461 Still, a State's perceptions 
mayy change over the years and may induce it to seek a way out of the 
substantivee obligations without the other States Parties' notice. It is a valid 
assumptionn that in the field of arms control law, like in any field of law, a 
Statee Party wil l only deliberately violate a treaty because it expects that the 
advantagess of violation will outweigh its costs. Several broad reasons can be 
discernedd why States may be tempted to deliberately violate provisions of 
armss control treaties. 

First,, temporal opportunism may play a role. If the benefits of a treaty 
accumulatee early to the benefit of a State or a group of States, this (group of) 
State(s)) may be tempted to violate the treaty to avoid obligations that it must 
performm later. In the context of arms control law, one might point at the 
principlee that the NWS pursuant to Art. VI of the NPT should negotiate a 
nuclearr disarmament treaty.463 Somewhat cynically, it can be argued that the 
NNWSS under the NPT have performed first by giving up the nuclear option 
(thee 'benefit' of non-proliferation from the point of view of the NWS). The 
NWSS are now tempted to postpone any serious negotiations on getting rid of 
thee weapons that, at least partly, secure their dominant position in world 

affairs. . 
Second,, a State might threaten to breach in order to extract concession from 
otherr States. Here, the example of the DPRK is accurate. It is known that the 
DPRKK poses a threat to the nuclear non-proliferation regime, but the 

4611 Cf. Chayes & Chayes (1993), p. 187-197. See for a critical appraisal of this assumption 
Downss etal. (1996). 
4622 These reasons are, mutatis mutandis, taken from Morrison (1994-95). 
4633 This example is perhaps not entirely accurate since Art. VI NPT cannot be said to contain 
aa determined behavioural standard that can be 'violated' as such. 
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seriousnesss and exact scope of its nuclear proliferation efforts are unknown. 
Inn reaction to criticism and serious suspicions of nuclear proliferation 
attempts,, the DPRK threatened to leave the nuclear non-proliferation regime 
inn 1992. This threat has induced the USA to help develop the (civilian) 
nuclearr energy supply in the DPRK in exchange for the assurance by the 
governmentt of the DPRK that the nuclear weapon programme would be 
frozen. . 

Third,, the costs and benefits of adhering to a treaty may change during the 
coursee of performance, causing a State to breach even though ex ante that 
Statee would have adhered to the treaty. In the context of arms control, the 
bestt examples are those treaties that anticipate certain technical 
developmentss in weapon systems. Suppose, for example, that a fully 
operationall  ballistic missile shield in space were technically feasible, then 
thee USA or Russia would be much more tempted to violate the 1972 ABM 
Treaty.. 4 The same applies in case successful environmental modification 
techniquess for military purposes would be developed, which is currently 
prohibitedd by the 1977 ENMOD Convention. 
Inn the context of arms control law, it is vital to realise that any benefits for a 
Statee Party resulting from its breaching an arms control treaty wil l almost 
automaticallyy have a negative impact on the (security) interests of the other 
Statess Parties. Consequently, any gains resulting from breach of treaty 
provisionss in the context of security relationships are relative rather than 
absolute.. When States try to gain those relative advantages by acting in 
disregardd of arms control law, the extent to which the violation of an arms 
controll  treaty provision threatens international security is an important 
factorr in determining the seriousness of the violation, which wil l determine 
thee severity of the measures of correction and enforcement to be taken in 
responsee (see infra chapter [7]). 

6.26.2 A note on the question of effectiveness of supervisory mechanisms 
Closelyy related to issues of alleged or established non-compliance is the 
questionn of the effectiveness of international supervision. A supervisory 
mechanismm may be said to be more or less effective depending on whether 
thosee subjected to it obey the law at least partly because of the existence of 
thatt mechanism. The idea of effectiveness of supervision is therefore in 
generall  linked to the degree of compliance with the law that is being 
supervised.. As indicated, the primary objective of international supervision 
iss to control and to induce compliance by the States Parties with the 
engagementss they entered into. The wording 'to induce' compliance is 
appropriate;; supervision cannot 'ensure' that treaties are complied with in 

464 4 

Att present, even though the USA has shown interest in developing a National Missile 
Defencee (NMD) program, also according to the USA the ABM Treaty as yet remains the 
cornerstonee of strategic stability determining the parameters of the related military efforts of 
thee USA and Russia. See Daalder et al. (2000), p. 18. See also Wilkening (2000). 
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alll  circumstances, given the fact that no supervisory mechanism is perfect 
andd only part of supervisory mechanisms is designed to enforce compliance 
orr to correct non-compliance. Only in the hypothetical case that the 
supervisoryy mechanism would be perfect and would also function perfectly, 
anyany covert violation of the law would be impossible. Measuring the 
effectivenesss of supervision is an immense and quite delicate undertaking, 
especiallyy when a supervising organisation is entrusted with supervising 
compliancee with the treaty, given that the effectiveness of supervision wil l 
varyy from one organisation to another as a function of the objectives it 
aspiress to. Furthermore, since what constitutes 'effectiveness' is also linked 
too the objectives of the different phases of the supervisory mechanism, the 
determinationn of effectiveness necessarily differentiates along with those 
phases.. The process of verification, for example, can only detect non-
compliancee but not all cases of non-compliance at that. The choice is 
generallyy considered satisfactory when verification makes non-compliance 
moree costly in terms of the risk of discovery or of its human, financial or 
technologicall  price.465 To what degree verification actually succeeds in 
attainingg this objective can hardly be determined. Even though verification 
takess place ex post facto and therefore cannot prevent non-compliance, its 
presencee as well as the possibility that sanctions be imposed do seem to 
havee a deterrent effect. The effectiveness of this deterrent effect however 
cannott be measured either, given the nearly complete absence of established 
casess of non-compliance in the practice of arms control law. Besides, 
supervisoryy mechanisms cannot be considered a necessary pre-condition for 
compliance:: the history of arms control law provides examples of 
agreementss lacking supervisory mechanisms that were nevertheless 
compliedd with. For these reasons, any 'assessment' of effectiveness is bound 
too remain a purely theoretical exercise. Still, without going into the 
'measurement'' of effectiveness of supervision, it can be upheld that a 
comprehensivee supervisory mechanism that offers procedures and methods 
forr continuous monitoring as well as for verification, dispute settlement and 
correction/enforcementt wil l deter States Parties from trying to violate the 
armss control treaty and wil l contribute to the building of confidence among 
thee States Parties to a much higher degree than a purely informal 
'supervisoryy mechanism' could. But then, the existing comprehensive 
supervisoryy mechanism should be made use of in practice, for it is a 
plausiblee assertion that a lack of practice in itself may detract from the 
'preventive'' (as well as the 'confidence-building') effects of the existing 
procedures. . 
Whateverr the legal force of an official recognition of a violation, the 
principall  guarantee of its effectiveness probably lies in an action of 
publicity.. Publicity results from automatic publication, such as in cases of 

Seee Sur (1991), p. 16; Hanski (1998), p. 42. 
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judgementss injudicial dispute settlement procedures, or may result from the 
debatess in the (plenary) political organs of the supervising organisation and 
thee publicity given to the assessment comprising the results of the 
verificationn process.466 In the absence of treaty provisions to that effect, the 
Statess Parties are not required to make public the result of the verification. 
Onn the other hand, in the absence of provisions concerning secrecy of the 
informationn obtained the States Parties must be deemed free to publish it. 
Establishedd violations of arms control law which are published can be 
expectedd to receive wide attention. This attention may lead to considerable 
pressuree on the State involved to alter its behaviour and to discontinue the 
establishedd violation.467 Besides that, a general knowledge that a violation 
hass been committed by a certain State Party will render it more difficult for 
thiss State to commit such violation again in the future, given the increased 
alertnesss of other States Parties in monitoring the behaviour of this State. 
Alsoo governmental reports, as part of the fact-finding machinery of the 
treaty,, may eventually be published, thus enabling all kinds of interest 
groupss to make critical comments on government policy as reflected in the 
reports.. This could have a positive effect on improving compliance and 
effectuatingg deterrence of the supervisory procedure. However, as long as 
possiblee publication and dissemination of information continue to be at the 
discretionn of the States Parties concerned (as generally is the case in arms 
controll  law), the effectiveness of supervision in that respect still depends to 
aa large extent on the ad hoc co-operation of the States Parties concerned. 
Moreover,, it should be noted that the effect of publicity at the national level 
too a large degree depends on the reaction of the general public to the 
informationn that is revealed. In the field of arms control, the reactions of the 
publicc to arms build-up by their governments have not always been negative, 
ass the cases of Iraq, India, Pakistan, Israel and even France sufficiently 
demonstrate.4688 Although it must be admitted that the effectiveness of a 
trustworthyy 'people's voice' largely depends on the presence of democratic 
structuress in government; the idea that a government is making efforts to 
enhancee the security of the State may seem convincing to a lot of people, 
pressingg to the background the issue that these efforts may have been in 
breachh of arms control obligations. 

Cf.Cf. Charpentier (1984), p. 222; Nollkaemper (1993), p. 283-284. 
4677 Cf Schermers & Blokker (1995), p. 867; Iklé (1961), p. 209-211, 219-220- Valticos 
(1998),, p. 464. 

Here,, reference is made to the domestic support that the Iraqi government receives in its 
strugglee against the international weapon inspection regime; to the support that the 
governmentss of both India and Pakistan received from their respective peoples when they 
conductedd their nuclear weapons tests; to the support that the Israeli government received 
whenn developing its nuclear weapons programme; and to the relatively weak protests in 
Francee against the French 1996 series of nuclear weapon tests at Mururoa atoll. 
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7.. Concluding remarks 

Inn this chapter, the international legal framework of supervision in arms 
controll  law has been extensively discussed. Originally, States solely 
exercisedd supervision unilaterally or through their diplomatic organs. As 
peace-timee arms control treaties were concluded, the need was felt for new 
institutionall  structures which could provide fresh incentives 'to help nurture 
thee culture of compliance'.469 With the rise of international organisations 
afterr WW II, prospects for true international supervision widened. 
Thee process of international supervision can be divided into four separate, 
thoughh highly interrelated phases, together serving the general purposes of 
controllingg and inducing compliance with the substantive and institutional 
obligationss of the treaty, as well as contributing to the co-operation and the 
buildingg of confidence between the States Parties. Whereas the phases of 
monitoringg and verification are treaty-specific, the phases of dispute 
settlementt and correction/enforcement are largely regulated by rules of 
generall  international law, outside the arms control treaties proper (these 
phasess are largely treaty non-specific). It is important to realise that 
internationall  supervision cannot 'ensure' compliance in all circumstances. 
Rather,, the supervisory mechanisms are meant to induce States into 
compliancee by making detection of non-compliance as likely as possible. In 
thatt regard, the strengthening of the fact-finding capabilities of supervising 
bodies,, which can be witnessed as a trend in recent arms control treaties, 
fulfil ss a priority purpose. 
Inn the next two chapters (Part IIA ) a survey will be made of the treaty-based 
supervisoryy mechanisms in multilateral arms control treaties, in order to 
examinee what those mechanisms encompass and, perhaps just as important, 
whatt they leave unregulated. 

Cf.Cf. Henkin(1995),p. 62. 
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5 5 
Generall  features of supervisory 
mechanismss in multilatera l arms 
controll  treaties 

1.. Introductio n 

Inn the previous chapter, a theory has been presented of the process of 
internationall  supervision in arms control law, pointing at the different 
phasess and methods of supervision and at the role of supervising bodies. In 
thiss chapter, this theory will be applied to a number of multilateral arms 
controll  treaties. The treaties selected for this purpose are: the Antarctic 
Treaty,, the Outer Space Treaty, the Moon Agreement, the LTBT, the NPT, 
thee Sea-Bed Treaty, the BWC, the ENMOD Convention, the Inhumane 
Weaponss Convention, the APM Convention, the Treaty of Rarotonga, the 
Treatyy of Tlatelolco, the Pelindaba Treaty, the Southeast Asia Nuclear 
Weapon-Freee Zone Treaty and the CFE Treaty.470 The treaties are 

Seee the Antarctic Treaty (Signed at Washington, on 1 December 1959) 402 UNTS 71; 
Treatyy on principles governing the activities of States in the exploration and use of Outer 
Space,, including the Moon and other Celestial Bodies (Opened for signature at Moscow, 
Londonn and Washington, on 27 January 1967), 610 UNTS 205; Agreement Governing the 
Activitiess of States on the Moon and Other Celestial Bodies (Opened for signature on 18 
Decemberr 1979), annexed to UNGA Resolution 34/68, 5 December 1979; Treaty Banning 
Nuclearr Weapon Tests in the Atmosphere, in Outer Space and Under Water (Signed at 
Moscow,, 5 August 1963) 480 UNTS 43; Treaty on the Prohibition of the Emplacement of 
Nuclearr Weapons and Other Weapons of Mass Destruction on the Sea-bed and the Ocean 
Floorr and in the Subsoil thereof (Concluded at London, Moscow and Washington on 11 
Februaryy 1971) 955 UNTS 115; Treaty on the Non-proliferation of Nuclear Weapons 
(London,, Moscow, Washington, 1 July 1968), 7 ILM 809 (1968); Convention on the 
Prohibitionn of the Development, Production and Stockpiling of Bacteriological (Biological) 
andd Toxin Weapons and on their Destruction (signed at London, Moscow, Washington, 10 
Aprill  1972), 1015 UNTS 163; Convention on the Prohibition of Military or any other Hostile 
Usee of Environmental Modification Techniques (adopted by the UNGA on 10 December 
1976),, 1108 UNTS 151; Convention on Prohibitions or Restrictions on the Use of Certain 
Conventionall  Weapons which may be deemed to be Excessively Injurious or to have 
Indiscriminatee Effects (adopted at Geneva, 10 October 1980), 19 ILM 1523; Convention on 
thee Prohibition of the Use, Stockpiling, Production and Transfer of Anti-personnel Mines and 
onn their Destruction, 36 ILM 1507 (1997); Treaty for the Prohibition of Nuclear Weapons in 
Latinn America (Done at Mexico, Federal District, on 14 February 1967), 634 UNTS 281, as 
amendedd by Resolution 290 (VII ) of the General Conference of OP ANAL , at Mexico City on 
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categorisedd as 'global arms control treaties that relate to uninhabited 
territories',, 'other global arms control treaties' and 'regional arms control 
treaties',, the latter category comprising the four NWFZ Treaties and the 
CFEE Treaty. 
Thee focus of this chapter is on the analysis of the methods and the overall 
institutionall  design of supervisory mechanisms in the arms control treaties 
selected,, in order to find their common characteristics. To make a 
comparisonn between the supervisory mechanisms possible, the analysis of 
thee texts of the treaties will be undertaken starting from the theory described 
inn the previous chapter. Each phase of the supervisory mechanism, i.e. 
monitoring,, verification, dispute settlement and correction/enforcement, as 
wellwell as the interpretative element, will be described insofar as it can be 
foundd in the text of the treaty concerned. Conclusions as to the general 
featuress of each phase which result from the comparative analysis of the 
supervisoryy mechanisms of the different treaties are presented at the end of 
thiss chapter. 

2.. Monitorin g 

2.12.1 Monitoring provisions in global arms control treaties that apply to 
uninhabiteduninhabited territories 

AntarcticAntarctic Treaty. In the Antarctic Treaty, the Contracting Parties agree to 
exchangee information regarding plans for scientific programs in Antarctica, 
exchangee and make freely available scientific observations and results and 
exchangee scientific personnel between expeditions and stations. The 
purposee of this is to promote international co-operation in scientific 
investigationn between the Contracting Parties and between those Parties and 
thosee Specialised Agencies of the UN and other international organisations 
havingg a scientific or technical interest in Antarctica (Art. III) . Even though 
thiss free exchange of information is not concerned with checking 
compliancee with a legal obligation, it may facilitate the performance of 
subsequentt phases of the supervisory process. Art. VII(5) provides that each 

299 August 1992, see CD/1196, 8 April 1993; The South Pacific Nuclear Weapon Free Zone 
Treatyy (adopted at Rarotonga, Cook Islands, August 6, 1985), 24 ILM (1985) 1440; The 
Africann Nuclear-Weapon-Free Zone Treaty (Pelindaba Treaty), signed in Cairo on 11 April 
1996,, 35 ILM 698; The Treaty on the Southeast Asia Nuclear Weapon-Free Zone, adopted 
Decemberr 15, 1995, 35 ILM 635; The Treaty on Conventional Armed Forces in Europe 
(Paris,, 19 November 1990), 30 ILM 1 (1991). The Geneva Protocol for the Prohibition of the 
Usee in War of Asphyxiating, Poisonous or Other Gases, and of Bacteriological Methods of 
Warfaree (1925) and the CWC (1997) will be dealt with separately, as well as the IAEA 
safeguardssafeguards system (1971) and the CTBT (not yet in force). Concerning specific treaties 
dealingg with elements of nuclear arms control see also the selection made by the ICJ in par. 
588 of its Advisory Opinion (1996), p. 824. 
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Contractingg Party shall, at the time when the Treaty enters into force for it, 
informm the other Parties and thereafter shall give them notice in advance, of 
itss expeditions to and within Antarctica, its stations in Antarctica and its 
militaryy personnel or equipment intended to be introduced by it into 
Antarctica.. The distinction between the obligations of Art. m and VII(5) has 
becomee blurred in practice with the multiplication and standardisation of 
exchangess of information.471 The exchange of information and consultations 
betweenn the Contracting Parties on matters of common interest pertaining to 
Antarctica,, as well as the formulating, considering and recommending to 
theirr Governments of measures in furtherance of the principles and 
objectivess of the Treaty, are the purposes of the meeting of Representatives 
off  the Contracting Parties (Art. IX(1)). The meetings of the Contracting 
Parties,, which also guide to a large extent the (outcome of) verification, can 
bee described as the heart of the system. The Recommendations made by 
thesee meetings are not amendments to the Treaty but must, as stipulated in 
thee relevant Recommendations themselves, be approved in accordance with 
thee legal and constitutional procedures of the Contracting Parties; every 
Statee meaning to become a participant in the consultative meetings must 
declaree its intention to apply the Recommendations and to be bound by 
them.. These Recommendations form part of the overall structure of co-
operationn established by the Treaty. 

OuterOuter Space Treaty. The States Parties to the Outer Space Treaty shall be 
guidedd by the principle of co-operation and mutual assistance and shall 
conductt all their activities in outer space with due regard to the 
correspondingg interests of all other States Parties to the Treaty (Art. IX). If a 
Statee Party has reason to believe that an activity planned by it or its 
nationalss would cause potentially harmful interference with activities of 
otherr States Parties in the peaceful exploration and use of outer space it wil l 
undertakee consultations before proceeding with the activity. If another State 
Partyy undertakes potentially harmful activities, a State Party may request 
consultationn concerning the activity or experiment. In order to promote 
internationall  co-operation in the peaceful exploration and use of outer space, 
Statess Parties agree to inform the UNS-G as well as the public and the 
internationall  scientific community of the nature, locations and results of 
theirr activities in outer space (Art. XI) . This exchange of information might 
reveall  any activities in the exploration and use of outer space contrary to the 
obligationss contained in Art. IE and IV, but probably cannot be considered 
ass an independent mechanism for the control of compliance with those 
articles.472 2 

4711 Most of the supply of information has been covered by Recommendation VIII. 6 of the 
meetingg of the Contracting Parties. See Cottereau (1991), p. 71. 

Art.. Il l provides that States Parties shall carry on activities in accordance with 
internationall  law, including the UN Charter, in the interest of maintaining international peace 
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MoonMoon Agreement. The Moon Agreement contains many articles that relate to 
thee principle of co-operation and mutual assistance in all the activities of the 
Statess Parties concerning the exploitation and use of the moon (Art. 4(2)). 
Statess Parties shall inform the UNS-G as well as the public and the 
internationall  scientific community of their activities concerned with the 
explorationn and use of the moon and of any phenomena they discover in 
outerr space (Art. 5(1) and (3)). This type of provision of information is not 
connectedd with direct supervision of compliance with the basic ('peaceful 
use')) obligations of the treaty. 

2.22.2 Monitoring provisions in other global arms control treaties 

LTBT.LTBT. The LTBT has no methods whatsoever to control compliance with 
thee obligation to ban nuclear weapon tests in the atmosphere, in outer space 
andd under water.474 The treaty even has no provision on exchange of 
information.. In the Cold War years, any information on nuclear test 
explosionss was to be kept secret. Monitoring (and verification) of 
compliancee with the Treaty was presumed to be performed unilaterally with 
NTMs,, mainly through the use of satellites.475 

Sea-BedSea-Bed Treaty. In the preamble to the Sea-Bed Treaty it is stated that the 
Statess Parties to the Treaty, while recognising the common interest of 
mankindd in the progress of the exploration and use of the sea-bed and the 
oceann floor for peaceful purposes, are convinced that it constitutes a step 
towardss a treaty on general and complete disarmament under strict and 
effectivee international control. The treaty contains no provisions on 

andd security and promoting international co-operation and understanding. Art. IV provides, 
interr alia, that States Parties undertake not to place in orbit or install on planets weapons of 
masss destruction, that they use the moon and other celestial bodies for peaceful purposes only 
andd that the establishment of military bases, installations and fortifications, the testing of any 
typee of weapons and the conduct of military manoeuvres on celestial bodies shall be 
forbidden.. The 'use for peaceful purposes' has been interpreted by the superpowers as 
meaningg non-aggressive rather than non-military. See Shahua (1991), p. 125. 
4733 In the case of the Moon Agreement, the control mechanism has been laid down in Art. 15 
(seee infra). The provisions on the exchange of information limit the obligation to provide 
informationn to 'the greatest extent feasible and practicable' (Art. 5(1) and 6(3)). This 
informationn will not be sufficient to enable States Parties to mutually check compliance with 
thee basic obligations of the treaty. 
4744 'Limited' Test Ban Treaty refers to the fact that the Treaty does not prohibit underground 
testingg and therefore is limited in its scope. It is also known as the Partial Test Ban Treaty or 
Thee Moscow Agreement. 
4755 The USA brought into orbit its first so-called 'Vela-satellite' for monitoring purposes one 
weekk after the LTBT entered into force. Since 1984, the USA is deploying LTBT-monitoring 
andd (at the same time) verification systems aboard Global Positioning System (GPS) -
navigationn satellites. See Goldblat (1991), p. 97. 
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exchangee of information; the Parties to the Treaty undertake to continue 
negotiationss in good faith concerning further measures in the field of 
disarmamentt for the prevention of an arms race on the sea-bed, the ocean 
floorr and the subsoil thereof (Art. V). It seems that it would have made littl e 
differencee if this latter provision had been part of the preamble; in practice, 
anyy progress in the implementation of this article could hardly be 
'measured'.. Art. 111(5) of the Sea-Bed Treaty inter alia provides that States 
Partiess can make use of their own means for the purpose of verifying 
compliance.. Although this paragraph is part of an article that deals primarily 
withh verification, NTMs in many circumstances are used as monitoring-
methods.. Furthermore, at the third Review Conference of the Treaty (Cf. 
Art.. VIII) , the UNS-G was requested to report on technological 
developments,, with the assistance of appropriate expertise and States 
Parties.476 6 

NPT.NPT. The NPT has itself no explicit provisions on exchange of information 
onn a regular basis. The exchange of scientific and technological information 
forr the peaceful uses of nuclear energy (Art. IV(2)) can be regarded as an 
incident-independentt exchange of information which might reveal actions 
contraryy to the basic obligations of the treaty. 

BWC.BWC. The BWC has no provisions on exchange of information or other 
provisionss for the purpose of monitoring compliance. Art. X of the BWC 
providess that States Parties undertake to facilitate, and have the right to 
participatee in, the fullest possible exchange of equipment, materials and 
informationn for the use of bacteriological (biological) agents and toxins for 
peacefull  purposes. Also co-operation in this field will take place between 
thee Parties in a position to do so. It should be noted that under the BWC, 
Revieww Conferences have been utilised to request the provision of 
informationn from the States Parties, also on the implementation of Art. X of 
thee Convention as well as on new scientific and technological developments 
relevantt to the Convention. Moreover, as a result of the Second Review 
Conference,, the role of the UNS-G in the operation of the Convention was 
furtherr strengthened and modalities for a bi-annual exchange of information 
andd data were drawn up.477 Although the treaty provisions as such do not 
deall  with monitoring compliance, the Third Review Conference introduced 
severall  confidence-building measures and agreed that the exchange of data 
andd information regarding activities with biological agents and toxins be 
sentt on an annual basis to the UN Department for Disarmament Affairs.478 

Finall  Declaration, SBTConf.III/15, p. 15 (1989); cited in Mahiou (1991), p. 199. 
4777 See Karkoszka (1991), p. 216-217, 220-221. At the Fourth Review Conference, the UNS-
GG was requested to collate on an annual basis, and for the information of States Parties, to 
reportt on how Art. X is being implemented. See Final Document BWC (1996), p. 26. 
4788 See Final Document BWC (1991), p. 3-5. 
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ENMODENMOD Convention. The ENMOD Convention couples undertakings to 
consultt and co-operate to problems which may arise in relation to the 
objectivess of, or in application of the provisions of, the Convention (Art. V). 
Noo incident-independent exchange of information is prescribed. The 'fullest 
possiblee exchange of scientific and technological information on the use of 
environmentall  modification techniques for peaceful purposes', which the 
Partiess undertake to facilitate and in which they have the right to participate 
(Art.. 111(2)), could probably reveal non-compliance with the basic 
obligationss of the treaty. The first Review Conference of the ENMOD 
Conventionn affirmed the necessity of continuous monitoring of the 
observancee of its provisions and the development of NTMs for that 

479 9 

purpose. . 

InhumaneInhumane Weapons Convention. The Inhumane Weapons Convention is a 
Conventionn that manifestly distinguishes itself from other arms control 
treaties.. It clearly has as its first objective to protect non-belligerents, out of 
humanitariann concerns. The treaty is an 'umbrella treaty'; the prohibitions 
onn particular types of weapons have been laid down in Protocols. The High 
Contractingg Parties undertake to disseminate the Convention as widely as 
possiblee in their respective countries and to include the study thereof in their 
programmess of military instruction, so that those methods may become 
knownn to their armed forces (Art. 6). Protocol II, on prohibitions or 
restrictionss on the use of mines, booby-traps and other devices, prescribes in 
Art.. 9 that after the cessation of active hostilities the Parties shall endeavour 
too reach agreement on the provision of information and technical and 
materiall  assistance necessary to remove or otherwise render ineffective 
minefields,, mines and booby-traps placed in position during the conflict. 
PursuantPursuant to Art. 13(4) of the Amended Protocol II on mines, booby-traps 
andd other devices, the High Contracting Parties undertake to consult and co-
operatee in an annual conference and shall provide annual reports to the 
Depository,, who shall circulate them to all High Contracting Parties in 
advancee of the annual conference. 

APMAPM Convention. The APM Convention devotes an article to international 
co-operationn and assistance. Pursuant to Art. 6(2), each State Party 
undertakess to facilitate and shall have the right to participate in the fullest 
possiblee exchange of equipment, material and scientific and technological 
informationn concerning the implementation of the Convention. Besides 
severall  pledges to provide mutual assistance if possible, the Convention 
referss to the UN database on mine clearance, to which each State Party 
undertakess to provide information (Art. 6(6)). Next to this, as a transparency 

Seee Anastassov (1991), p. 274. 
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measuree each State Party shall annually report to the UNS-G, inter alia, on 
thee national implementation measures it has undertaken, on the total of 
APMM it owns or possesses or has under its jurisdiction or control, and on the 
typess and quantities of all APM destroyed after entry into force of the 
Conventionn for it. The UNS-G shall transmit all such reports received to the 
Statess Parties (See Art. 7). 

2.32.3 Monitoring provisions in regional arms control treaties 

2.3.12.3.1 Monitoring provisions in Nuclear Weapon Free Zone Treaties 
AA group of related treaties are the NWFZ Treaties. The 1971 Sea-Bed 
Treaty,, which establishes a zone free of weapons of mass destruction in 
uninhabitedd territory, is discussed along with the other treaties related to 
uninhabitedd territories.480 

TlatelolcoTlatelolco Treaty. The first of the NWFZ Treaties, drawn up even before the 
NPTT explicitly confirmed the right of any group of States to conclude 
regionall  treaties in order to assure the total absence of nuclear weapons in 
theirr respective territories (Art. VII NPT), is the Tlatelolco Treaty. Pursuant 
too Art. 14(1), the Contracting Parties shall submit to the Agency and to the 
IAEA,, for their information semi-annual reports stating that no activity 
prohibitedd under this treaty has occurred in their respective territories.481 

Thee Contracting Parties shall simultaneously transmit to the Agency a copy 
off  the reports submitted to the IAEA which relate to matters that are relevant 
too the work of both Agencies (Art. 14(2)); the information furnished by the 
Contractingg Parties shall not be disclosed or transmitted to third Parties by 
thee addressees of the reports, except when the Contracting Parties give their 
expresss consent (Art. 14(3)).482 This latter provision, which was introduced 
withh the amendment of the Treaty in 1992 seems to meet the general critique 
thatt the Treaty lacks a system providing for protection of the information 
receivedd pursuant to its procedures.483 Procedures shall be established for 
distributingg to all Contracting Parties information received by the Agency 
fromfrom governmental sources and such information from non-governmental 

Art.. IX of the Sea-Bed Treaty states that the provisions of the Treaty shall in no way affect 
thee obligations assumed by States Parties to the Treaty under international instruments 
establishingg zones free from nuclear weapons. 

Thee 'Agency' referred to in this paragraph is the Agency for the Prohibition of Nuclear 
Weaponss in Latin America (OPANAL) that is established by the Tlatelolco Treaty (Art. 7). 
4822 Art. 14(2) and (3) have been amended by Resolution 290 (VII ) of the General Conference 
off  OPANAL, on 26 August 1992. See CD/1196, 8 April 1993. Art. 14 (3) is entirely new; the 
oldd par. 3 provided only that the States Parties must also transmit to the Organisation of 
Americann States, for its information, any reports that might be of interest to it. 
4833 On this critique, see Estrada Oyela (1991), p. 152. 
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sourcess as may be of interest to the Agency (Art. 11(5)). OP ANAL shall 
bee responsible for the holding of periodic or extraordinary consultations 
amongg Member States on matters relating to the purposes, measures and 
proceduress set forth in the Treaty and to the supervision of compliance with 
thee obligations arising there from (Art. 7(2)). Periodic consultations provide 
thee opportunity to the Member States to monitor compliance with the basic 
obligationss of the Treaty. Extraordinary consultations wil l be held on 
accountt of some particular event providing the 'trigger' for these 
extraordinaryy consultations (thus starting the process of verification). 

RarotongaRarotonga Treaty. The Rarotonga Treaty establishes a zone free of nuclear 
weaponss in the South Pacific. It states very clearly that the Parties establish 
aa control system for the purpose of verifying compliance with their 
obligationss under this treaty (Art. 8). The control system shall comprise, 
interr alia, reports and exchange of information as provided for in Art. 9. Art. 
9(1)) provides that each Party shall report to the Director of the South Pacific 
Bureauu for Economic Co-operation ('the Director') - the Depository of the 
Treaty4855 - any significant event within its jurisdiction affecting the 
implementationn of the Treaty. The Parties shall endeavour to keep each 
otherr informed on matters arising under or in relation to the treaty. They 
mayy exchange information by communicating it to the Director, who shall 
circulatee it to all the Parties (Art. 9(2)). The Director shall report annually 
onn the status of the treaty and matters arising under or in relation to it (see 
Art.. 9(3)). All these reports may themselves trigger verification activities, 
butt they are not part of the verification process because the exchange of 
informationn and the annual reports are not 'incident related' and because the 
reportss on significant events are not reactions to suspicious events but 
merelyy indicate that a suspicious event may have occurred. These reports 
cann be used as sources of information in the fact-finding stage of 
verification. . 

PelindabaPelindaba Treaty. The Organisation of African Unity concluded its work on 
thee text of the African Nuclear Weapon-Free Zone Treaty in Pelindaba, in 
1995.. For the purpose of ensuring compliance with their undertakings under 
thee Pelindaba Treaty, the Parties agree to establish the African Commission 
off  Nuclear Energy as set out in Annex III to the treaty (Art. 12(1)). Each 
Partyy shall submit an annual report to this Commission on its nuclear 
activitiess as well as other matters relating to the treaty, in accordance with 
thee format for reporting to be developed by the Commission. Each Party 
shalll  promptly report to the Commission any significant event affecting the 

4844 This will be done by the General Secretary, the chief administrative officer of the 
Secretariat,, which is one of the organs of the Agency (Art. 8(1) and 11(1)). 
485SeeFindlay(1991),p.. 293. 
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implementationn of the treaty (Art. 13(1-2)). The Commission shall develop a 
formatt for reporting by States required under this article (Annex 111(3)). 
Thesee reports and exchanges of information are ongoing and not incident 
related.. Whereas Art. 13(2) applies to the occasion of a 'significant event', 
theree is a special complaints procedure available, established under Annex 
IVV of the treaty, in case a Party considers that there are grounds for a 
complaintt that another Party is in breach of its obligations under the treaty 
(Annexx IV, Art. 1). It can be upheld that 'significant events' may constitute 
aa trigger for the verification mechanism of the treaty. Art. 13 provides for a 
legall  basis upon which Parties can signal that something might be wrong; an 
indicatorr that further investigation in the process of verification may be 
desirable. . 

SoutheastSoutheast Asia NWFZ Treaty. The fourth large NWFZ in the world was 
establishedd in December 1995 by the Treaty on the Southeast Asia Nuclear 
Weapon-Freee Zone, or Bangkok Treaty, which was negotiated within the 
frameworkk of ASEAN. It contains monitoring provisions on reports and 
exchangee of information (Art. 11) which read: "1. Each State Party shall 
submitt reports to the Executive Committee on any significant event within 
itss territory and areas under its jurisdiction and control affecting the 
implementationn of this treaty. 2. The States Parties may exchange 
informationn on matters arising under or in relation to this treaty".486 

2.3.22.3.2 Monitoring provisions in the CFE Treaty 
Thee CFE Treaty is a regional treaty which deals with conventional weapons 
inn a comprehensive manner. Art. XHI provides that for the purpose of 
ensuringg verification of compliance with the provisions of the treaty, each 
Statee Party shall provide notifications and exchange information pertaining 
too its conventional armaments and equipment in accordance with the 
Protocoll  on Information Exchange.487 The provision of information wil l take 

Thee 'Executive Committee' mentioned in the first par. of Art. It is a subsidiary organ of 
thee Commission for the Southeast Asia Nuclear Weapon-Free Zone established in Art. 8 of 
thee Treaty. See Art. 9 of the Southeast Asia NWFZ Treaty. 
4877 The 'Protocol on notification and exchange of information' contains procedures and 
provisionss regarding notification and exchange of information pursuant to Art. XII I of the 
CFEE Treaty. It specifies in six sections what kind of information is required with regard to the 
structuree of the forces, the overall holdings in each category of conventional armaments, the 
locationn and numbers of conventional armaments in service and those not in service with 
conventionall  armed forces, objects of verification and declared sites and the location of sites 
fromm which conventional armaments have been withdrawn. Section VII relates to timetables 
forr the provision of information in section I to V of the Protocol. Sections VII I to XII I also 
specifyy what kind of information has to be provided and relate to the format of the provision 
off  information and other notifications pursuant to the Treaty. The Agreement on Adaptation 
CFEE (1999) in Art. XIII(l ) provides that each State Party should also provide notifications 
andd exchange information pertaining to the conventional armaments and equipment of other 
Statess Parties that it permits to be present on its territory. 
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placee on the 15 th day of December of every year after the year in which the 
Treatyy entered into force (1992), with the information effective as of the 
firstfirst day of January of the following year.488 The provision of information 
pursuantt to Art. XII I of the CFE Treaty has to be repeated every year by the 
Partiess as an ongoing obligation. Such notifications and exchange of 
informationn shall be provided in written form. The States Parties shall use 
diplomaticc channels or other official channels designated by them, including 
inn particular the OSCE Communications Network.489 Each State Party shall 
bee responsible for its own information; receipt of such information and of 
notificationss shall not imply validation or acceptance of the information 
suppliedd (Art. XIII(3)) . This provision makes clear that verification of 
compliancee is distinct from the mere supply of information and the 
notifications.. The establishment that the information supplied is correct and 
thatt the Party therefore is in compliance with its related treaty obligations is 
aa possible outcome of the verification process. As long as this process has 
nott been entered, States Parties necessarily are individually responsible for 
thee accuracy and completeness of their own information. The notifications 
howeverr are not devoid of legal implications. The notifications on the 
limitationn of conventional armed forces in accordance with Art. VII remain 
'valid'' until the date specified in a subsequent notification (Art. VH(2)). 
Anyy change in the maximum levels for holdings of a State Party shall be 
notifiedd by that State Party to all other States Parties at least 90 days in 
advancee of the date specified in the notification, on which such a change 
'takess effect' (Art. VII(3)). The use of the words 'valid' and 'takes effect' 
impliess that the notifications have legal effect. States can be held 
responsiblee for violating the Treaty if verification reveals that their 
notificationn of the maximum level for their holdings differs from the number 
off  conventional armaments they actually possess. States Parties shall consult 
inn their groups in order to ensure that the maximum levels for holdings 
notifiedd do not exceed the limitations set forth in Arts. IV, V and VI of the 
Treatyy (Art. VII(7)). Reference to notifications (in accordance with the 
Protocoll  on Information Exchange) can also be found in Art. VII I to XII . 
Underr the Agreement on Adaptation of the CFE Treaty (1999) most of those 
notificationss are no longer required. For example, the Adaptation Agreement 
introducess an entirely new Art. VII which deals with military exercises and 
temporaryy deployments by which the agreed ceilings may be temporarily 
exceeded.. In that case, an explanatory report shall be provided to the JCG by 
thee State Party involved, to be updated subsequently every two months until 
thee ceilings are no longer exceeded. 

Seee 'Protocol on Notification and Exchange of Information' to the CFE Treaty, Section 
VII ,, 1(c); Agreement on Adaptation CFE (1999), Section VII(1 A, B). 
4899 "...to be established by a separate arrangement."; see Art. XIII(2 ) and Art. XVII . From 
Art.. XVI I of the Agreement on Adaptation CFE (1999), it becomes clear that what is meant 
heree is the - by now established - OSCE Communications Network. 
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Thee CFE Treaty furthermore allows the use of National (or multinational) 
Technicall  Means of verification. They are meant however to supplement the 
inspectionn and aerial observation procedures in Art. XIV of the Treaty (see 
Art.. XV(1)). The notifications and exchange of information prescribed in 
thee CFE Treaty are used as methods of monitoring. The provision of 
informationn is not trigger-related and the obligation to provide information 
iss ongoing and repetitive. This information and the notifications wil l be used 
ass sources for the stage of fact-finding within the verification process. 
Eventually,, these provisions thus contribute to the purpose of ensuring 
verificationn of compliance, like the articles on NTMs (Art. XV) and on 
inspectionss and aerial observations (Art. XIV ) do. 

3.. Verificatio n 

3.13.1 Verification provisions in global arms control treaties that apply to 
uninhabiteduninhabited territories 

AntarcticAntarctic Treaty. The Antarctic Treaty has clear provisions on verification 
inn Art. VII . In order to promote the objectives and ensure the observance of 
thee treaty, each Contracting Party shall have the right to designate observers 
too carry out any inspection provided for by Art. VII. 490 Observers shall be 
nationalss of the Contracting Parties which designate them.491 Each observer 
shalll  have complete freedom of access at any time to any or all areas of 
Antarcticaa (Art. VII(2)). It was possible to grant this very wide and 
unrestrictedd freedom of access to the observers because in Antarctica there 
cann be no infringement on sovereign territory. But also all areas of 
Antarctica,, including all stations, installations and equipment within those 
areas,, and all ships and aircraft at points of discharging or embarking 
cargoess or personnel in Antarctica, shall be open at all times to inspection 

4900 'Each Contracting Party' has a qualification in the Treaty text. Only those Contracting 
Partiess whose representatives are entitled to participate in the meetings referred to in Art. IX 
off  the Treaty shall have the right to carry out inspections. Article IX(1) makes clear that this 
includess the Parties that are named in the preamble to the Treaty (Argentina, Australia, 
Belgium,, Chile, French Republic, Japan, New Zealand, Norway, South Africa, Russia - as the 
successorr to the SU - , UK and USA) and those Parties that have become Parties by accession 
andd that demonstrate their interest in Antarctica by conducting substantial scientific research 
activityy there (Art. IX(2)). These include Poland, Germany, China, Uruguay, Italy, Spain and 
Sweden.. See Cottereau (1991), p. 73-74. 
4911 Art. VII(l) . Art. VII I provides that in order to facilitate the exercise of their functions 
underr the Treaty, the observers designated under par. 1 of Art. VII (and certain other 
personnel)) shall be subject only to the jurisdiction of the Contracting Party of which they are 
nationalss in respect of all acts or omissions occurring while they are in Antarctica for the 
purposee of exercising their functions. Clearly, there is no arrangement for the approval of 
observers. . 
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byy any observers designated in accordance with Art. VII(l) . Inspection as 
aa method of verification (fact-finding stage) is also available in the form of 
aeriall  observation, which may be carried out at any time over any or all 
areass of Antarctica by any of the Contracting Parties having the right to 
designatee observers (Art. VII(4)). It can be assumed that the wording 'aerial 
observation'' encompasses the use of satellites.493 The information on, inter 
alia,, expeditions and stations occupied by its nationals that each Contracting 
Partyy has to provide in accordance with Art. VII(5), as well as the 
informationn collected pursuant to Art. Ill , can provide the trigger to instigate 
thee rights of inspection provided for. The representatives of the Contracting 
Partiess shall meet at suitable intervals and places for the purpose of 
formulating,, considering and recommending to their Governments measures 
regardingg inter alia facilitation of the exercise of the rights of inspection 
providedd for in Art. VII of the Treaty (Art. DC (1(d)). Reports from the 
observerss referred to in Art. VII shall be transmitted to the representatives of 
thee Contracting Parties participating in the meetings (Art. IX(3)). With such 
reports,, which may contain an assessment regarding compliance with the 
provisionss of the Treaty and, as appropriate, the Recommendations adopted 
att consultative meetings, made on the basis of the review of the facts found 
inn the inspection procedures in connection with the facts resulting from 
monitoring,, the verification process within the Antarctic Treaty ends. The 
Antarcticc Treaty has no further provisions on verification. It is however 
clearr that the result of the verification (the assessment whether fact-finding 
andd review revealed any violation of the Treaty) can be given proper 
considerationn in the only forum that the Treaty mentions, the meeting of the 
representativess (Art. DC(1)). Therefore most probably, the report wil l be 
consideredd in the meeting of the representatives and consultations on its 
contentss will take place there.494 Even if this consideration results in a 
Recommendation,, that Recommendation might not become obligatory to all 
States,, since each of them is able to block it. Furthermore, the silence of the 
Treatyy in this respect makes that the Antarctic Treaty does not exclude the 
possibilityy of unilateral assessment. 

4922 See Art. VII(3). By virtue of these verification activities, observers will be able to 'ensure 
thee observance' of the prohibition of any measure of a military nature, such as the 
establishmentt of military basis and fortifications, the carrying out of military manoeuvres, as 
welll  as the testing of any type of weapon (see Art. I). 
4933 See Cottereau (1991), p. 76. 
4944 The inspection reports will be disseminated to the other States Parties to the Treaty. 
Disseminationn of the inspection reports beyond the States Parties is favoured by the US, that 
distributess the reports to the UNS-G and even national information centres, thereby rendering 
thee verification more international. See Cottereau (1991), p. 78. But see also De Jonge 
Oudraatt (1992), p. 222-223, who asserts that the verification mechanism of the Antarctic 
Treatyy is of a highly discriminatory character, the very liberal attitude of the US in 
disseminatingg inspection results notwithstanding. 
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OuterOuter Space Treaty. The Outer Space Treaty has the rather futuristic 
provisionn that all stations, installations, equipment and space vehicles on the 
moonn and other celestial bodies shall be open to representatives of other 
Statess Parties on a basis of reciprocity.495 Such representatives shall give 
reasonablee advance notice of a projected visit (Art. XII) . This 'right to 
conductt a visit' can be considered the only provision of verification in the 
Outerr Space Treaty. The treaty makes explicit that States Parties to the 
Treatyy bear international responsibility for their activities in outer space 
(Art.. VI) . There is international liability for damage inflicted to a State Party 
byy objects launched into space by another State Party; Art. VII contains one 
off  the rare examples in international law of liability per se. It has probably 
beenn envisaged by the drafters that potential problems regarding compliance 
couldd be solved with reference to the law of State responsibility thereby 
renderingg a treaty-based verification mechanism redundant. In recent years, 
manyy proposals have been made regarding arms control in outer space in 
generall  and regarding the strengthening of the verification mechanism of the 
Outerr Space Treaty in particular, but no amendment of the Treaty has been 
madee so far. 

MoonMoon Agreement. The Moon Agreement contains, like the Outer Space 
Treaty,, a provision on international responsibility (Art. 14). On top of that 
(andd unlike the Outer Space Treaty), the Moon Agreement contains a rather 
extensivee verification mechanism (Art. 15). Each State Party may assure 
itselff  that the activities of other States Parties in the exploration and use of 
thee moon are compatible with the provisions of the Agreement. To this end, 
alll  space vehicles, equipment, facilities, stations and installations on the 
moonn shall be open to other States Parties (Art. 15(1)). There is apparently 
noo 'trigger' required for States Parties wanting to assure themselves of 
compliancee by another State Party. Such States Parties shall give reasonable 
advancee notice of a projected visit, in order that appropriate consultations 
mayy be held and that maximum precautions may be taken to assure safety 
andd to avoid interference with normal operations in the facility to be visited 
(Art.. 15(1)). This fact-finding within the verification process through the 
methodd of visits ('inspection') will be the primary source from which a State 
Partyy may acquire 'reason to believe that another State Party is not fulfillin g 
thee obligations incumbent upon it pursuant to the Agreement or that another 
Statee Party is interfering with the rights which the former State has under 
thee Agreement' (Art. 15(2)).496 A State Party that has such 'reasonable' 

Shuhuaa (1991), at p. 125-126 points out that the verification mechanism of the Outer-
Spacee Treaty works through the principles of 'reciprocity' and 'equality': States Parties 
assumee no unilateral obligations towards each other. 

Thee Moon Agreement has no provisions on monitoring for compliance-control purposes. 
Althoughh a State Party could obtain from whatever circumstance or event 'reason' to believe 
thatt non-compliance occurs, it will most likely first assure itself, in accordance with par. 1 of 
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suspicionn may request consultations with the suspected State Party. A State 
Partyy receiving such a request shall enter into consultations without delay. 
Anyy other State Party which requests to do so shall be entitled to take part in 
thee consultations. Compared to the Outer Space Treaty, this provision is an 
importantt improvement. Each State Party participating in such consultations 
shalll  seek a mutually acceptable resolution of any controversy and shall bear 
inn mind the rights and interests of all States Parties. The UNS-G shall be 
informedd of the results of the consultations and shall transmit the 
informationn received to all States Parties concerned. In pursuance of Art. 15, 
anyy State Party may act on its own behalf or with the full or partial 
assistancee of any other State Party or through appropriate international 
proceduress within the framework of the UN in accordance with the Charter 
(Art.. 15(1)). In the rounds of consultations, the facts that gave a State Party 
reasonn to suspect another State Party of not complying, wil l be measured 
againstt the norms of the Agreement. The review within the verification 
processs thus takes place in the consultations. An (unofficial) 'assessment' 
mayy result from the consultations.497 If the consultations do not lead to a 
mutuallyy acceptable solution, the Parties concerned shall start dispute 
settlementt procedures (Art. 15(3)). 

3.23.2 Verification provisions in other global arms control treaties 

LTBT.LTBT. The LTBT has no verification provisions. In the days of its creation, 
inspectionn between the nuclear powers was considered 'legalised espionage' 
andd less intrusive methods were not considered necessary. The treaty does 
nott refer to any regular meeting of the Parties whatsoever, let alone a 
consultationn forum, even though the meeting of the 'Original Parties' could 
bee regarded as something like that.498 Parties were expected to use their 
NTMss also for verification purposes. 

Art.. 15, that the activities of other States Parties are compatible with the provisions of the 
Agreement. . 
4977 Parties will in most cases debate the issue of controversy among themselves. There is no 
independentt body placed above the Parties to make an official assessment. The conclusions of 
thee consultations will instead provide an overview of the conflicting points of view of the 
Partiess concerned as long as they have not reached a mutually acceptable settlement. 
4988 Cf. Schwelb (1964). The sole reference to a meeting is in Art. II of the Treaty. According 
too Art. 11(1), any Party may propose amendments to the Treaty. If one-third or more of the 
Partiess request the Depository Governments to do so, they shall convene a conference, to 
whichh they shall invite all the Parties, to consider such amendment. In 1991, this provision 
wass used in an attempt to amend the LTBT to envelop a prohibition on underground nuclear 
weaponn tests too. This attempt failed because of a veto against the amendment exercised by 
thee NWS (granted to them, as the 'Original Parties', by Art. 11(2)). 
4999 See Abbott (1993), p. 32-33. 
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Sea-BedSea-Bed Treaty. The Sea-Bed Treaty has a verification mechanism in Art. 
HI.. Since the Treaty relates primarily to regions beyond national 
jurisdiction,, the Sea-Bed Treaty might have been expected to contain a 
stricterr and more invasive system than it has.500 In order to promote the 
objectivess of and ensure compliance with the provisions of the Treaty, each 
Statee Party to the Treaty shall have the right to verify through observation 
thee activities of other States Parties to the Treaty on the sea-bed and the 
oceann floor and in the subsoil thereof beyond the zone referred to in Art. I of 
thee Treaty, provided that observation does not interfere with such activities. 
Observationn can be considered to constitute the fact-finding method of the 
verificationn process in the Sea-Bed Treaty.501 Art. m(2) provides that if after 
suchh observation reasonable doubts remain concerning the fulfilment of the 
obligationss assumed under the Treaty, the State Party having such doubts 
andd the State Party that is responsible for the activities giving rise to the 
doubtss shall consult with a view to removing the doubts. The use of the 
wordd 'remain' makes clear that some significant event or incident raised 
doubtss and that as a result the observation took place.502 The reasons for the 
doubtss can be anything; the Treaty does not set any restrictions as to their 
possiblee source.503 Art. 111(5) indicates inter alia that verification pursuant to 
Art.. HI may be undertaken by any State Party using its own means (of 
verification).5044 These NTMs shall in many cases be the primary source from 
whichh a State Party acquires its reasonable doubts. If after the first 
consultationss the doubts persist, the State Party having such doubts shall 
notifyy the other States Parties, and the Parties concerned shall co-operate on 
suchh further procedures for verification as may be agreed, including 
appropriatee inspection of objects, structures, installations or other facilities 
thatt reasonably may be expected to be of a kind described in Art. I of the 
Treaty,, i.e. specifically designed for storing, testing or using nuclear 
weaponss or any other types of weapons of mass destruction. The method of 
on-sitee inspection is thus available, albeit that apparently the inspection 
referredd to in Art. HI(2) can only be carried out with the ad hoc consent of 

5üüSeeMahiou(1991),p.. 191. 
5011 Presumably, the means available for observation encompass NTMs. See Mahiou (1991), p. 
192.. Furthermore, one might in this respect even consider the possibility of on-site inspection. 
Seee Myjer (1994), p. 156. 
5022 The only limitation that Art. VII(l ) places on the right to verify through observation is that 
thee observation must not interfere with the activities of other States Parties on the sea-bed. 
Fromm the other paragraphs of the article it becomes clear that the observing Party is presumed 
too have reasonable doubts. The text of par. 1 however does not require the presence of 
reasonablee doubts as a prerequisite for the right to conduct an observation. 

Consequentlyy there is also no provision on apparent misuse of the verification mechanism. 
Provisionss on apparent misuse can for example be found in the CWC and the CTBT; see 
infra,infra, Chapter [6]. 

044 Art. 111(5) provides in addition that verification may be undertaken by any State Party with 
thee full or partial assistance of any other State Party, or through appropriate international 
proceduress within the framework of the UN and in accordance with its Charter. 
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thee accused State. After completion of the further procedures for 
verification,, an appropriate report shall be circulated to other Parties by the 
Partyy that initiated such procedures (Art. 111(2)). It is noticeable that the 
institutionall  design of these 'further procedures of verification' has been left 
completelyy to the Party having reasonable doubts and the Party that is 
responsiblee for the activities giving rise to the doubts. It appears from this 
provisionn that the verification of compliance in the Sea-Bed Treaty is treated 
inn the first place as a matter between the two Parties primarily concerned. 
Thee Parties concerned can agree on the procedures of their choice, with the 
side-notee that the Parties in the region of the activities, including any coastal 
State,, and any other Party so requesting, shall be entitled to participate in the 
consultationn and co-operation (Art. 111(2)). If the State responsible for the 
activitiess giving rise to the reasonable doubts is not identifiable by 
observationn of the object, structure, installation or other facility, the State 
Partyy having such doubts shall notify and make appropriate inquiries of 
Statess Parties in the region of the activities and of any other State Party. The 
Statee Party that is responsible for the activities shall consult and co-operate 
withh the other Parties as provided in Art. 111(2). If the identity of the Party 
responsiblee for the activities giving rise to the reasonable doubts cannot be 
ascertained,, then further verification procedures, including inspection, may 
bee undertaken by the inquiring State Party, which shall invite the 
participationn of the Parties in the region of the activities, including any 
coastall  State, and of any other Party desiring to co-operate (Art. 111(3)). The 
conductt of verification is only restricted in a very general manner by Art. 
111(6).. Verification activities pursuant to the Sea-Bed Treaty shall not 
interferee with activities of other States Parties and shall be conducted with 
duee regard for rights recognised under international law, including the 
freedomfreedom of the High Seas and the rights of coastal States with respect to the 
explorationn and exploitation of their continental shelves. The phase of 
revieww in the process of verification takes place in the rounds of 
consultationn to remove the doubts and in the co-operation on further 
proceduress for verification. The assessment as to non-compliance can be 
expectedd to be made in the 'appropriate report' after completion of the 
furtherr procedures for verification (Art. 111(2)). 

NPT.NPT. The NPT is linked to one of the most comprehensive verification 
systemss that exist today, viz. the system of safeguards agreements concluded 
betweenn the individual members of the NPT on the one hand and the IAEA 
onn the other hand.505 The NPT itself contains the undertaking for each 
NNWSS to accept safeguards as set forth in an agreement to be negotiated 

5055 On the IAEA safeguards system, see infra, Chapter [6]. Not only the NPT provides a legal 
basiss for the conclusion of a safeguards agreement with the IAEA; also all NWFZ Treaties 
explicitlyy refer to the safeguards system in connection with the verification of compliance. 
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andd concluded with the IAEA in accordance with the Statute of the IAEA 
andd the Agency's safeguards system, for the exclusive purpose of 
verificationn of the fulfilment of its obligations assumed under the NPT with 
aa view to preventing diversion of nuclear energy from peaceful uses to 
nuclearr weapons or other nuclear explosive devices (Art. 111(1)). The 
methodss and institutional design of the verification mechanism of the NPT 
aree completely external to the NPT itself. It should be realised that the IAEA 
safeguards,, aiming to verify the fulfilment of certain obligations assumed 
underr Art. Il l NPT, is the only established verification system under the 
NPT,, whereas the fulfilment of other obligations assumed under the NPT 
remainss unverified or even unverifiable.506 

BWC.BWC. For a long time, biological weapons were considered uncontrollable 
andd ineffective as battlefield weapons. This view seems to be reflected in 
thee relatively limited verification provisions of the BWC (as compared to 
otherr arms control treaties with a similar scope of substantive law). The 
BWCC contains a general provision on verification in Art. V. The States 
Partiess to the Convention undertake to consult one another and to co-operate 
inn solving any problems which may arise in relation to the objective of, or in 
thee application of the provisions of, the Convention.507 Consultation and co-
operationn may also be undertaken through appropriate international 
proceduress within the framework of the UN and in accordance with its 
Charterr (Art. V). As was agreed in the First Review Conference of the BWC 
off  1980 and reaffirmed in the Second one of 1986, these 'international 
procedures'' include the right to request a consultative meeting of all Parties 
att the expert level.508 The Third Review Conference adopted procedures on 
thiss formal consultative meeting and authorised it to consider and clarify any 
problemss arising in relation to the objective or the application of the 
BWC.5099 An extraordinary verification provision can be found in Art. VI, 
wheree the UNSC assumes the role of verifying body. Usually, the UNSC 
onlyy comes into the picture after a prior assessment has been made that a 
Partyy has violated the Treaty and that corrective action is required. In case 
off  the BWC, there is no special standing body that determines whether or 
nott a State Party has violated the BWC. Any State Party which finds that 
anyy other State Party is acting in breach of obligations deriving from the 
provisionss of the Convention may lodge a complaint with the UNSC (Art. 

5066 See von Beackmann (1991), p. 168. 
Theree is no qualification whatsoever regarding the nature or origin of the problem. Since 

thee BWC does not contain any real provisions on monitoring it can be expected that NTMs of 
verificationn will be the main sources that reveal potential problems between the Parties. 
5088 See Karkoszka (1991), p. 212 and 219. 
5099 See Final Document BWC (1991), p. 5-8. At the Fourth Review Conference, the validity 
off  the procedures was reaffirmed, although it was noted that the procedures had not been 
invoked.. See Final Document BWC (1996), p. 19. 
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VI(1)).. Thus, States Parties are considered to make their own 'findings' that 
anotherr State Party is acting in breach of the Convention. The complaint 
shouldd include all possible evidence conforming its validity, as well as a 
requestt for its consideration by the UNSC. Each State Party undertakes to 
co-operatee in carrying out any investigation which the UNSC may initiate, 
inn accordance with the provisions of the Charter of the UN, on the basis of 
thee complaint received by the Council. The UNSC shall inform the States 
Partiess of the results of the investigation (Art. VI(2)). Hence, it is the UNSC 
thatt does most of the fact-finding (through 'investigation') and performs the 
stagess of review and assessment in the verification of the BWC. Each State 
Partyy undertakes to provide or support assistance, in accordance with the 
UNN Charter, to any Party to the Convention which so requests, if the UNSC 
decidess that such Party has been exposed to danger as a result of violation of 
thee Convention (Art. VII) . Also from this provision it becomes clear that the 
UNSCC has the authority to take the final decisions. But it is also clear that 
underr the supervisory mechanism of the BWC verification and correction 
tendd to intermix. The UNSC under the BWC makes the assessment as a 
resultt of its own investigation and at the same time it is the only organ that 
mayy authorise the taking of enforcement measures in accordance with 
Chapterr VII of the UN Charter. The importance of the right of veto of the 
fivefive Permanent Members is an additional questionable consequence, of the 
prominentt role of the UNSC. This is a valid observation, even though the 
proceduree of Art. VI is without prejudice to the prerogative of the States 
Partiess to the BWC to consider jointly the cases of alleged non-compliance 
withh the provisions of the BWC and to make appropriate decisions in 
accordancee with the UN Charter and applicable rules of international law.510 

Itt is this lack of an institutional design and the rather unclear dual function 
off  the UNSC that gave rise to questions during the Review Conferences and 
thatt has induced the comprehensive review of the BWC that is currently 
goingg on.511 Furthermore, the disclosure of the clandestine biological 
weaponss program of Russia, that had been functioning between 1973 and 
1992,, has affirmed the inherent weaknesses of the current verification 
mechanismm of the BWC. 

ENMODENMOD Convention. The ENMOD Convention provides in Art. V(l ) a 
verification-provisionverification-provision which is almost identical to the one in the BWC and 
thee Sea-Bed Treaty. The States Parties undertake to consult one another and 
too co-operate in solving any problem which may arise in relation to the 
objectivess of, or in the application of the provisions of, the Convention. 

5100 See Final Document BWC (1996), p. 21. 
5111 By Special Conference in 1994 an Ad Hoc Group was established to consider the 
strengtheningg of the compliance mechanism of the BWC, which has to round off its 
negotiationss on a Protocol to the BWC before the start of the Fifth Review Conference in 
2001;; see Final Document BWC (1996), p. 27-29. 
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Consultationn and co-operation pursuant to Art. V of the ENMOD 
Conventionn may also be undertaken through appropriate international 
proceduress within the framework of the UN and in accordance with its 
Charter.. In contrast to the BWC, the ENMOD Convention for the purposes 
sett forth in Art. V(l ) provides that the Depository shall, within one month of 
thee receipt of a request from any other State Party to the Convention, 
convenee a Consultative Committee of Experts (Art. V(2)).512 The 
internationall  procedures in accordance with which consultation and co-
operationn pursuant to Art. V(l ) take place may include the services of 
appropriatee international organisations as well as of a Consultative 
Committeee of Experts convened pursuant to par. 2.513 Any State Party may 
appointt an expert to the Committee whose functions and rules of procedure 
aree set out in the Annex, which constitutes an integral part of the ENMOD 
Convention.. Each expert may be assisted at meetings by one or more 
adviserss (Annex, par. 4). The rules on decision-making are simple: the 
Committeee shall decide procedural questions relative to the organisation of 
itss work where possible by consensus, but otherwise by a majority of those 
presentt and voting. There shall be no voting on matters of substance (Annex, 
par.. 2). This means that matters of substance wil l be decided by 
consensus.5144 The Consultative Committee of Experts shall undertake to 
makee appropriate findings of fact and provide expert views to any problem 
raisedd pursuant to par. 1 of Art. V by the State Party requesting the 
conveningg of the Committee (Annex, par. 1). Each expert on the Committee 
shalll  have the right, through the Chairman, to request from States, and from 
internationall  organisations, such information and assistance as the expert 
considerss desirable for the accomplishment of the Committee's work 
(Annex,, par. 5). From these provisions it is clear that if called upon, the fact-
findingg and review within the verification process are performed by the 

5122 During the negotiations on the ENMOD Convention, several delegations objected to the 
ideaa that the UNSC would be the only organ involved in the supervisory procedure; it was felt 
thatt an intermediate body was needed which could investigate the matter on an expert basis 
beforee the UNSC was involved. See Anastassov (1991), p. 272. 
5133 This Consultative Committee is clearly not an international organisation or an organ of an 
internationall  organisation. It is not a standing Committee; the Treaty text speaks of 'a' 
Consultativee Committee that shall be convened (within one month) upon request. Parties 
'may'' appoint an expert to the Committee. This means the composition of a Consultative 
Committeee may differ from case to case. Par. 3 of the Annex to the Convention provides that 
thee Depository or his representative shall serve as the Chairman of the Committee. 
5144 Consensus means that all the Parties have to agree without voting. If voting was required 
thenn the Treaty would have prescribed decision-making by unanimity. Note however that this 
Annexx leaves open some questions, such as how it should be decided whether a matter is of a 
institutionall  or of a substantive nature or what is meant by 'members present and voting' 
(theree is no indication that members could loose their right to vote) or how many votes each 
memberr has. With regard to this latter question it no doubt is one vote per member, but it still 
iss somewhat careless not to mention this at all in the Annex. 
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Consultativee Committee of Experts.515 The Committee also makes some sort 
off  factual 'assessment': it shall transmit to the Depository a summary of its 
findingss of fact incorporating all views and information presented to the 
Committeee during its proceedings. The Depository shall distribute the 
summaryy to all States Parties (Art. V(2)). Most probable, this is a kind of 
'preliminaryy assessment', because the ENMOD Convention contains on top 
off  this institutionalised verification mechanism another verification 
mechanismm which is identical to the one in the BWC. Consequently, it can 
bee upheld that the Consultative Committee of Experts is not entitled to 
officiallyy assess whether a violation of the Convention has taken place and 
byy whom.516 Any State Party which has reason to believe that any other 
Statee Party is acting in breach of obligations deriving from the provisions of 
thee Convention may lodge a complaint with the UNSC. Such a complaint 
shouldd include all relevant information as well as all possible evidence 
supportingg its validity. The UNSC may initiate an investigation on the basis 
off  the complaint and shall inform the States Parties of the results of the 
investigation.. In short, the main difference between the verification 
mechanismm of the BWC on the one hand and the ENMOD Convention on 
thee other, is that the latter offers a supplement to the UNSC complaints-
procedure.. States Parties 'may' use the services of the Consultative 
Committeee of Experts (Art. V(l)) ; the procedure of verification through the 
Committeee is not obligatory nor is it linked to the right to lodge a complaint 
withh the UNSC. Although the UNSC will not completely disregard the 
summaryy of findings of the Committee, the conclusions of the latter (mostly 
findingss of fact) cannot bind the UNSC. The UNSC makes the final 
assessmentt regarding compliance (the mixture between verification and 
correctionn is again manifest). Like under the BWC, each State Party 
undertakess to provide or support assistance, in accordance with the 
provisionss of the Charter of the UN, to any State Party which so requests, if 
thee UNSC decides that such Party has been harmed or is likely to be harmed 
ass a result of violation of the Convention (Art. V(5)). 

InhumaneInhumane Weapons Convention. The Inhumane Weapons Convention has no 
provisionss on verification. This is definitely a drawback of the treaty. In 
statementss or declarations made on signature of the Convention, some States 
clearlyy pointed out that the Convention fails to provide for verification of 
anyy violation of its clauses, 'thus weakening its binding force'.517 It is to be 

5155 There is emphasis on the 'findings of fact' in the Annex to the Convention. However, the 
factt that the procedure is used in the process of consultation and co-operation in order to 
solvee any problems which may arise (Art. V(l) ) and the fact that expert views are provided 
andd information is requested (Art. V(2) and Annex, par. 1 and 5) both indicate that the 
Committeee also reviews the facts it has found. 
5166 See Anastassov (1991a), p. 273. 
5177 See par. 3 of the Statement made by China on signature of the Convention. See also 
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regrettedd that the States that participated in the preparation of the texts of 
bothh the Convention and its Protocols have been unable to reach agreement 
onn provisions that would ensure respect for the obligations deriving from 
thosee texts, but the Review Conferences that can be held pursuant to Art. 8 
off  the Convention could be used to submit proposals aimed at filling  this 
gap.5'8 8 

APMAPM Convention. Like several other arms control treaties, the APM 
Conventionn provides for a procedure for consultation and co-operation to 
resolvee questions relating to compliance with its provisions (See Art. 8). A 
Statee Party may submit, through the UNS-G, a Request for Clarification of 
questionss of compliance by another State Party. The State Party that 
receivess the request shall provide, again through the UNS-G, within 28 days 
alll  information which would assist in clarifying the matter. If the requesting 
Statee Party does not receive such a response within that period, or if it 
deemss the response to be unsatisfactory, it may submit the matter, through 
thee UNS-G, to the 'Meeting of the States Parties'. Given that the APM 
Conventionn only provides that such meetings shall take place 'regularly', 
andd at least once a year (see Art. 11), it may be important that an alternative 
proceduree is offered. Thus, the requesting State Party may propose, through 
thee UNS-G, the convening of a Special Meeting of the States Parties to 
considerr the matter.519 The meeting of the States Parties, be it a Special 
Meetingg or not, shall first decide by consensus, or, failing this despite all 
efforts,, by a majority of States Parties present and voting, to consider the 
matterr further. If further clarification is required, the (Special) Meeting of 
thee States Parties shall authorise a fact-finding mission and decide on its 
mandatee by a majority of States Parties present and voting. The Mission, 
consistingg of up to nine experts, shall collect additional information on the 
spott or in other places directly related to the alleged compliance issues 
underr the jurisdiction or control of the requested State Party (Art. 8(8)). 
Uponn request from the (Special) Meeting of the States Parties, the UNS-G 
shalll  appoint the members of the fact-finding mission (candidates are 
providedd by States Parties according to the procedure of Art. 8(9)), which, 
uponn at least 72 hours notice, shall arrive in the territory of the requested 
Statee Party at the earliest opportunity and remain there for no more than 14 
dayss (Art. 8(11, 15)). The fact-finding mission shall have the right to 
introducee the necessary equipment into the territory of the requested State 
Party,, speak with all relevant persons, and have access to relevant areas and 
installations,, albeit that the requested State Party shall have the right to 

Anastassov(1991b),, p. 283. 
5,88 See the Declarations made on signature of the Convention by France, Italy and the USA. 
5199 Art. 8(5); see also Art. 11(3). At least one-third of the States Parties must indicate that they 
favourr such Special Meeting before it can be convened by the UNS-G. A quorum for this 
Speciall  Meeting, however, shall consist of a majority of States Parties. 
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protectt sensitive equipment, constitutional obligations and the safety of the 
memberss of the fact-finding mission (Art. 8(12-14)). The mission shall 
reportt the results of its findings, through the UNS-G, to the (Special) 
Meetingg of the States Parties (Art. 8(17)). A review of all relevant 
information,, including the report of the mission, is performed by the 
(Special)) Meeting of the States Parties. Decisions upon this review are taken 
byy consensus, or, failing this, by two-thirds majority of the States Parties 
presentt and voting (Art. 8(20)). Like in many other arms control treaties, 
theree is no explicit mentioning of the assessment of compliance. Instead, it 
iss provided that the Meeting of the States Parties may 'request' the 
requestedd State Party to take measures to address the compliance issues 
withinn a specified period of time, and that the requested State Party shall 
reportt on all measures taken in response to this request (Art. 8(18)). Rather 
open-ended,, it is furthermore provided that the (Special) Meeting may also 
suggestt to the States Parties concerned ways and means to further clarify or 
resolvee the matter under consideration, including the initiation of 
appropriatee procedures in conformity with international law. Art. 8 carries 
thee noteworthy title of 'Facilitation and clarification of compliance'; this 
seemss to underline that good faith intentions as to compliance are expected 
fromfrom the States Parties. In the same line, it is provided that if in the course of 
thee fact-finding procedure there arise circumstances where the issue at hand 
iss determined to be due to circumstances beyond the control of the requested 
Statee Party, the (Special) Meeting of the States Parties may recommend 
appropriatee measures, including the use of co-operative measures referred to 
inn Art. 6 of the APM Convention (See Art. 8(19)). 

3.33.3 Verification provisions in Nuclear Weapon Free Zone Treaties 
Thee NWFZ Treaties are all characterised by rather elaborate supervisory 
mechanisms.. Given the fact that the NWFZ Treaties mostly contain 
provisionss on methods of verification and far less provisions on dispute 
settlementt and correction/enforcement, the most merit can be derived from 
dealingg with the institutional design of these treaties in connection with the 
verificationn phase of the process of international supervision. First the 
institutionall  design and next the methods of supervision of the NWFZ 
Treatiess (in chronological order) wil l separately be dealt with. 

3.3.13.3.1 The institutional design of the Tlatelolco Treaty 
Thee Tlatelolco Treaty was the first treaty to establish a comprehensive 
verificationn mechanism, 'administered' by a specialised international 
organisationn having a wide variety of supervisory methods at its disposal. In 
orderr to ensure compliance with the obligations of the Treaty, the 
Contractingg Parties establish an international organisation to be known as 
thee Agency for the Prohibition of Nuclear Weapons in Latin America ('the 
Agency'' or 'OPANAL'). Only the Contracting Parties shall be affected by 
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itss decisions (Art. 7(1)). It is clear that the Agency has been set up 
specificallyy to induce compliance with the provisions of the Treaty and it is 
madee explicit that the Agency is deemed to have no power outside the 
Treatyy regime. The Contracting Parties agree to extend to the Agency full 
andd prompt co-operation in accordance with the provisions of the Treaty, of 
anyy agreement they may conclude with the Agency and of any agreements 
thee Agency may conclude with any other international organisation or body 
(Art.. 7(3)). There are established as principal organs of the Agency a 
Generall  Conference, a Council and a Secretariat (Art. 8(1)). The General 
Secretaryy is the chief administrative officer of the Agency (Art. 11(1)). Such 
subsidiaryy organs as are considered necessary by the General Conference 
mayy be established within the purview of the Treaty (Art. 8(2)). 

TheThe General Conference 
Thee General Conference, the supreme organ of the Agency (see Art. 9( 1)), 
shalll  be composed of all Contracting Parties; it shall hold regular sessions 
everyy two years and may also hold special sessions whenever the Treaty so 
provides,, or, in the opinion of the Council, the circumstances so require. 
Eachh Member of the Agency shall have one vote. The General Conference 
hass the widest range of powers: it may consider and decide on any matters 
orr questions covered by the Treaty, within the limits thereof, including those 
referringg to powers and functions of any organ provided for in the Treaty 
(Art.. 9(2a)). As a special task, the General Conference is required to 
establishh procedures for the control system to ensure observance of the 
Treatyy in accordance with its provisions. The General Conference has many 
importantt 'internal' powers relating to the functioning of the Agency and its 
organs.. The General Conference shall elect its officers for each session 
andd may establish such subsidiary organs as it deems necessary for the 
performancee of its functions (Art. 9(4)). The decisions of the General 
Conferencee shall be taken by a two-thirds majority of the Members present 
andd voting in the case of matters relating to the control system and measures 
inn the event of violation of the Treaty (as referred to in Art. 20 of the 
Treaty),, the admission of new Members, the election and removal of the 
Generall  Secretary, adoption of the budget and matters related thereto. 
Decisionss on other matters, as well as procedural questions and also the 
determinationn of which questions must be decided by a two-thirds majority, 

Thee General Conference shall elect the Members of the Council and the General Secretary; 
mayy remove the General Secretary from office if the proper functioning of the Agency so 
requiress and shall be the organ competent to authorise the conclusion of agreements with 
Governmentss and other international organisations and bodies (Art. 9(2c, d, g)). Moreover, 
thee General Conference shall adopt the Agency's budget and fix the scale of financial 
contributionss to be paid by Member States, taking into account the scale and criteria for the 
samee purpose by the UN. The General Conference shall adopt its own rules of procedure (Art. 
9(6)). . 
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shalll  be taken by a simple majority of the Members present and voting (Art. 
9(5)).521 1 

TheThe Council 
Thee Council shall be composed of five Members of the Agency elected by 
thee General Conference from among the Contracting Parties for a term of 
fourr years, due account being taken of equitable geographical distribution 
(Art.. 10(1)). Each Member of the Council shall have one representative 
(Art.. 10(3)). The Council shall be so organised as to be able to function 
continuouslyy (Art. 10(4)). The Council shall elect its officers for each 
sessionn and shall adopt its own rules of procedure (Art. 10(7), (9)). It shall 
submitt an annual report on its work to the General Conference as well as 
suchh special reports as it deems necessary or which the General Conference 
requestss of it (Art. 10(6)). In addition to the functions conferred upon it by 
thee Treaty and those which may be assigned to it by the General Conference, 
thee Council shall, through the General Secretary, ensure the proper 
operationn of the control system in accordance with the provisions of the 
Treatyy and with the decisions adopted by the General Conference (Art. 
9(5)).. Thus, the Council has the function of 'executive organ' of the 
Agency,, which has to account for its work to the General Conference at 
leastt once a year. The decisions of the Council shall be taken by a simple 
majorityy of its members present and voting (Art. 10(8)). 

TheThe Secretariat 
Thee Secretariat shall consist of a General Secretary and of such staff as the 
Agencyy may require (Art. 11(1)). Like the Council, the General Secretary 
shalll  ensure the proper operation of the control system in accordance with 
thee provisions of the Treaty and the decisions taken by the General 
Conferencee (Art. 11(3)). The Secretariat is an independent organ; its 
officialss are responsible only to the Agency. The Contracting Parties 
undertakee to respect this exclusively international character of the tasks of 
thee officials and shall not seek to influence them in the discharge of their 
responsibilitiess (See Art. 11(6), (7)). 

3.3.23.3.2 Methods of verification in the Tlatalolco Treaty 
Forr the purpose of verifying compliance with the obligations entered into by 
thee Contracting Parties in accordance with Art. 1, a control system shall be 
establishedd which shall be put into effect in accordance with the provisions 
off  Arts. 13-18 of the Treaty (Art. 12(1)).522 Article 13 introduces the IAEA 

5211 The provision which questions must be decided by a two-thirds majority appears in treaties 
off  a more recent date as a decision that itself should also be made by a two-third majority. 
5222 Par. 2 of Art. 12 provides that the control system shall be used in particular for the purpose 
off  verifying (a) that devices, services and facilities intended for peaceful uses of nuclear 
energyy are not used in the testing or manufacture of nuclear weapons; (b) that none of the 

185 5 



safeguardss system into the control system of the Tlatelolco Treaty. Each 
Contractingg Party shall negotiate multilateral or bilateral agreements with 
thee IAEA for the application of safeguards to its nuclear activities. Art. 17 
off  the Treaty makes clear that nothing in the provisions shall prejudice the 
rightss of the Contracting Parties, in conformity with the Treaty, to use 
nuclearr energy for peaceful purposes, in particular for their economic 
developmentt and progress. Here too, reference is made to the system of the 
IAEA,, which in the first place means to prevent the conversion of peaceful 
nuclearr energy to military applications. In connection with the monitoring 
provisionss of Art. 14, Art. 15(1) provides that at the request of any of the 
Contractingg Parties, the General Secretary may request any of the 
Contractingg Parties to provide the Agency with complementary or 
supplementaryy information regarding any event or circumstance connected 
withh compliance with the Treaty, explaining his reasons. The Contracting 
Partiess undertake to co-operate promptly and fully with the General 
Secretary.5233 This 'clarification-like' method of fact-finding within the 
verificationn process links up very well with the general fact-finding resulting 
fromfrom the monitoring provisions of the Treaty. 
Thee most important method of verification can be found in Art. 16, viz. 
speciall  inspections. Here, a particular replacement has been introduced by 
thee 1992 amendment of the Tlatelolco Treaty.524 Whereas the 'old' text of 
thee treaty foresaw in a treaty-specific and clearly circumscribed inspection-
procedure,, the new text relies entirely on the IAEA, with OP ANAL playing 
onlyy a minor role. The 'new' Art. 16(1) provides that the IAEA has the 
powerr of carrying out special inspections in accordance with Art. 12 and 
withh the agreements referred to in Art. 13 of the Tlatelolco Treaty.525 The 

activitiess prohibited in Art. 1 of this Treaty are carried out in the territory of the Contracting 
Partiess with nuclear materials or weapons introduces from abroad, and (c) that explosions for 
peacefull  purposes are compatible with Art. 18 of the treaty. 
5233 The 'hierarchy' between the organs of the organisational framework of the Tlatelolco 
Treatyy again appears from this provision. The General Secretary may do his request only with 
thee authorisation of the Council (Art. 15(1)) and shall inform the Council and the Contracting 
Partiess forthwith of such requests and the respective replies (Art. 15(2)). It is remarkable, that 
thee 1992 amendment of Art. 15 (1) introduced the line 'at the request of any of the 
Contractingg Parties', thereby expressly excluding a possible right of initiative of the General 
Secretary.. There must be certain reasons why the General Secretary would ask for additional 
informationn (the General Secretary even has to explain these reasons). 
5244 See Res. 290 (VII ) of the General Conference of OP ANAL , in CD/1196, 8 April 1993, p. 
33 ('replacement of the existing Article 16 in effect'). 
5255 In the old text, the Council of OP ANAL clearly had inspection powers of its own: "The 
IAEAA and the Council established by the Treaty have the power of carrying out special 
inspectionss in the following cases: (a) In the case of the IAEA, in accordance with the 
agreementss referred to in Art. 13 of the Treaty; (b) In the case of the Council: (i) when so 
requested,, the reasons for the request being stated, by any Party which suspects that some 
activityy prohibited by this treaty has been carried out or is about to be carried out, either in the 
territoryy of any other Party or in any other place on such latter Party's behalf, the Council 
shalll  immediately arrange for such an inspection in accordance with Art. 10, par. 5; (ii) when 
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repeatedd reference in the old text of Art. 16 to 'suspicion of or 'being 
chargedd with' a violation of the Treaty indicates that the special inspections 
weree originally set up as challenge not routine inspections. This was 
underlinedd by the fact that in the old text, the Contracting Parties undertook 
too grant the inspectors carrying out such special inspections full and free 
accesss to all places and all information which might be necessary for the 
performancee of their duties and which were directly and intimately 
connectedd with the suspicion of violation of the Treaty (old Art. 16(4)). This 
wordingg indicated the almost unrestrained freedom of action that the 
inspectorss were granted in the territory of the Contracting Party wherein the 
inspectionn was carried out. It should however be mentioned that no 
challengee has ever been submitted leading to special inspections.526 The 
'trigger'' mechanism in the new Art. 16(2) shows not even a sign of a 
'challenge'' character. It provides that at the request of any of the 
Contractingg Parties and in accordance with the procedures established in 
Art.. 15 of the treaty, the Council may submit for the consideration of the 
IAEAA a request that the necessary mechanisms be put into operation to carry 
outt a special inspection. Thus, the Council has lost its power of inspection 
andd is left with a mere right of requesting a special inspection, to be carried 
outt by the IAEA. The General Secretary shall request the Director General 
off  the IAEA to transmit to him the information forwarded to the Board of 
Governorss of the IAEA relating to the conclusion of the special inspection. 
Thee General Secretary shall make this information promptly available to the 
Council,, who, in its turn, shall transmit this information to all the 
Contractingg Parties (new Art. 16(3) and (4)). Before the 1992 amendment, 
OPP ANAL had itself the power to conclude the special inspection by way of 
aa report.527 There was even provision for review of the report and an 
assessmentt to be made by the General Conference convened in special 
session.5288 Notwithstanding this legal capacity, it should be noted that in 

requestedd by any Party which has been suspected of or charged with having violated this 
Treaty,, the Council shall immediately arrange for the special inspection requested in 
accordancee with Art. 10, par. 5". The explicit reference to Art. 10(5) means that the Council 
(andd the General Secretary as well - Art. 11(3)) must act in accordance with the decisions 
adoptedd by the General Conference. 
5266 See Estrada Oyuela (1991), p. 151. 
5277 It was clear from par. 2, 5, 6, and 7 of old Art. 16 that the special inspection would be 
finishedd with the drawing-up of a report. A copy of any report (this means, any report 
resultingg from a special inspection conducted by the IAEA as well as any report resulting 
fromfrom a special inspection carried out by the Council of the Agency) was to be transmitted to 
alll  the Parties by the Council through the General Secretary (old Art. 16(5)). Similarly, the 
Councill  was to send through the General Secretary to the UNS-G and to the Council of the 
OASS a copy of any report resulting from any special inspection carried out in accordance with 
par.. 1(b) (i) and (ii) of Art. 16 (old Art. 16(6)). The UMS-G would receive the copy of the 
reportt 'for transmission to the UNSC and the UNGA', the Council of the OAS would receive 
thee copy of the report 'for its information' (old Art. 16(6)). 
5288 The review phase of the verification process would be reached in old Art. 16(7). Par. 7 
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practice,, OP ANAL has always lacked the technical capability to review and 
assesss information. For this reason, and for reasons of managing 
confidentialityy of the information received, the increased role of the IAEA 
shouldd be welcomed (contrary to OP ANAL , the IAEA has implemented a 
confidentialityy system). With the amended treaty, it can of course be argued 
thatt the stages of review and assessment of the verification process already 
takee place by the carrying out of, and the report resulting from, the IAEA-
inspection.. However, the institutional structure of the Tlatelolco Treaty 
bringss along that the General Conference, as the supreme organ of the 
Agency,, shall be the organ competent to make any final assessment 
regardingg issues of compliance in the process of verification. This final 
assessmentt can be based on the inspection report, that is transmitted to all 
thee Contracting Parties (new Art. 16(4)) and that is therefore known to them, 
orr it may be based on other sources not described in particular (e.g., the 
informationn received through the monitoring provisions of Art. 14). 'New' 
Art.. 21(1) provides that the General Conference shall take note of all cases 
inn which, in its opinion, any Contracting Party is not complying fully with 
itss obligations under the Treaty.529 This means the General Conference can 
stilll  be considered the assessing body of the Treaty, conceiving its opinion 
withh the help of the outcome of the special inspections carried out by the 
IAEA. . 

3.3.33.3.3 The institutional design of the Rarotonga Treaty 
Contraryy to the other NWFZ Treaties, the Rarotonga Treaty does not 
establishh a standing organisation for the purpose of compliance-control. 
Sincee most Parties to the Treaty do not have the technological capability to 
buildd nuclear weapons and are least developed countries, it was important to 
limi tt the cost of the Treaty's verification system by keeping it simple.530 

Theree is established a Consultative Committee which shall from time to time 
bee convened by the Director (of the South Pacific Bureau for Economic Co-
operation,, see Art. 9(1)). Institutional provisions on the Consultative 
Committee,, which can be found in Annex 3 to the Treaty, leam that it shall 
bee constituted of representatives of the Parties, each Party being entitled to 

providedd that the Council may decide, or any Contracting Party may request, the convening of 
aa special session of the General Conference for the purpose of considering the reports 
resultingg from any special inspection. In such a case, the General Secretary was to take 
immediatee steps to convene the special session requested. The General Conference, convened 
inn this special session, might make recommendations to the Contracting Parties and submit 
reportss to the UNS-G to be transmitted to the UNSC and the UNGA (old Art. 16(8)). It can be 
fairlyy questioned whether these 'recommendations' were meant to be legally binding on the 
Parties,, given that usually 'recommendations', contrary to 'decisions', refer to non-binding 
pronouncements. . 
5299 Due to a renumbering after the 1992 amendment, all articles as of old Art. 20, become new 
articless 21, etc. 
5300 See Findlay( 1991), p. 292. 
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appointt one representative who may be accompanied by advisers, and that a 
quorumm shall be constituted by representatives of half the Parties. Decisions 
off  the Consultative Committee shall be taken by consensus or, failing 
consensus,, by a two-thirds majority of those present and voting. The 
Consultativee Committee shall adopt such other rules of procedure as it sees 
fit .. There is a close financial and organisational relationship between this 
Consultativee Committee and the South Pacific Forum, which is the regional 
organisationn comprising the independent and self-governing States in the 
south-westt Pacific region.531 

3.3.43.3.4 Methods of verification in the Rarotonga Treaty 
Thee Rarotonga Treaty contains a control system for the general purpose of 
verifyingg compliance with the obligations deriving from the Treaty (Art. 8). 
Thiss control system comprises reports and exchange of information (the 
monitoringg provisions) as provided for in Art. 9, the consultations as 
providedd for in Art. 10 and Annex 4(1), the application to peaceful nuclear 
activitiess of safeguards by the IAEA as provided for in Annex 2, and a 
complaintss procedure as provided for in Annex 4 (see Art. 8). Without 
prejudicee to the conduct of consultations among Parties by other means, 
consultationss among the Parties can take place in accordance with an 
institutionalisedd procedure described in Art. 10 in connection with Annex 3 
off  the Treaty. The Director, at the request of any Party, shall convene a 
meetingg of the Consultative Committee established by Annex 3 for 
consultationn and co-operation on any matter arising in relation to the treaty 
orr for reviewing its operation (Art. 10). Annex 2 on IAEA Safeguards 
providess in par. 1 that the safeguards shall in respect of each Party be 
appliedd by the IAEA as set forth in an agreement negotiated and concluded 
withh the IAEA on all source or special fissionable material in all peaceful 
nuclearr activities within the territory of the Party, under its jurisdiction or 
carriedd out under its control anywhere.532 With the exception of the island 
Vanuatu,, all Members of the South Pacific Forum were already Parties to 

5311 See e.g., Annex 3: the Consultative Committee shall be chaired at any given meeting by 
thee representative of the Party which last hosted the meeting of heads of Government of 
Memberss of the South Pacific Forum. The costs of the Consultative Committee, including the 
costss of special inspections pursuant to Annex 4, shall be borne by the South Pacific Bureau 
forr Economic Co-operation. See also the role of the Director of this Bureau in the circulation 
off  reports and exchange of information (Art. 9(1)). The Treaty shall be open for signature by 
anyy member of the South Pacific Forum (Art. 12(1)). Also the final paragraph of the preamble 
too the Treaty relates to the South Pacific Forum: "Guided by the decision of the Fifteenth 
Southh Pacific Forum at Tuvalu that a nuclear free zone should be established in the region at 
thee earliest possible opportunity in accordance with the principles set out in the communiqué 
off  that meeting (...)". 
5322 The agreement shall be, or shall be equivalent in its scope and effect to, an agreement 
requiredd in connection with the NPT on the basis of the material reproduced in document 
INFCIRC/1533 (corr.) of the IAEA (Annex 2(2)). 
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thee NPT and hence subject to the normal verification process of the IAEA 
whenn the Rarotonga Treaty was concluded.533 For the purpose of the Treaty, 
thee safeguards referred to in par. 1 shall have as their purpose the 
verificationn of the non-diversion of nuclear material from peaceful nuclear 
activitiess to nuclear explosive devices (Annex 2(3)). When the IAEA carries 
outt an inspection in the territory of a Party, this Party agrees to transmit, 
uponn request of any other Party, to that latter Party and to the Director for 
thee information of all Parties, a copy of the overall conclusions of the most 
recentt report by the IAEA on its inspection activities in the territory of the 
Partyy concerned. Each Party to the treaty also agrees to advise the Director 
promptlyy of any subsequent findings of the Board of Governors of the IAEA 
inn relation to those conclusions for the information of all Parties (Annex 
2(4)).. The Director shall report annually to the South Pacific Forum inter 
aliaalia on matters arising under this paragraph of Annex 2 (see Art. 9(3)). 
Ann important treaty-specific method of verification is in the complaints 
procedure.. A Party which considers that there are grounds for a complaint 
thatt another Party is in breach of its obligations under the Treaty shall, 
beforee bringing such a complaint to the Director, bring the subject matter of 
thee complaint to the attention of the Party complained of and shall allow the 
latterr reasonable opportunity to provide it with an explanation and to resolve 
thee matter (Annex 4(1)). It is remarkable, that the aforementioned Art. 
8(2(b))) of the Treaty refers to 'consultations as provided for in (...) Annex 
4(1)'' as part of the control system of the Treaty. Paragraph 1 of Annex 4 
(thee 'Complaints Procedure'), does not mention the word 'consultations', 
butt it can be assumed that this may be what involves 'bringing the complaint 
too the attention of the Party complained of and allowing it reasonable 
opportunityy to provide an explanation. If the matter is not so resolved, the 
complainantt Party may bring the complaint to the Director with the request 
thatt the Consultative Committee be convened to consider it. Complaints 
shalll  be supported by an account of evidence of breach of obligations known 
too the complainant Party. Upon receipt of a complaint the Director shall 
convenee the Consultative Committee as quickly as possible to consider it 
(Annexx 4(2)). Like in other Treaties, the Parties are requested to try first to 
resolvee the matter among themselves. Only when they fail and only when 
theree is an account of evidence (and not a mere suspicion) of breach of 
obligations,, the institutional framework of the Treaty wil l be called on.534 

Thee Consultative Committee, taking account of efforts made under par. 1, 
shalll  afford the Party complained of a reasonable opportunity to provide it 
withh an explanation of the matter (Annex 4(3)). Although these provisions 
bearr some characteristics of a dispute settlement procedure, their purpose is 

533SeeFindIay(1991),p.. 292. 
5344 See again Annex 4(1): 'A Party (...) shall, before bringing such a complaint to the 
Director,Director, bring the subject matter of the complaint to the attention of the Party complained of 
(...)'' (italics added). 
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inn the first place to determine whether a violation of the Treaty occurred. 
Thiss can be tried as well through the method of special inspections. 
If,, after considering any explanation given to it by the representatives of the 
Partyy complained of, the Consultative Committee decides that there is 
sufficientt substance in the complaint to warrant a special inspection in the 
territoryy of that Party or elsewhere, the Consultative Committee shall direct 
thatt such special inspection be made as quickly as possible (Annex 4(4)). It 
iss not entirely clear from these wordings whether a State has a right to refuse 
ann inspector, nor has a time-limit been specified. A special inspection of this 
type,, which clearly bears the character of a challenge inspection, is one of 
thee most intrusive fact-finding methods available. That is why it will only be 
performedd after the Parties failed to resolve the matter with the aid of other 
methodss (consultations among themselves and their explanations given to 
thee Consultative Committee). The special inspection will be performed by a 
speciall  inspection team of three suitable qualified special inspectors 
appointedd by the Consultative Committee in consultation with the 
complainedd of and complainant Parties, provided that no national of either 
Partyy shall serve on the special inspection team. Similar to the Tlatelolco 
Treaty,, the Rarotonga Treaty guarantees almost complete freedom of action 
too the special inspection team. Each Party shall give special inspectors full 
andd free access to all information and places within it territory which may be 
relevantt to enable the special inspectors to implement the directives given to 
themm by the Consultative Committee (Annex 4(6)).535 These directives 
concernn tasks, objectives, confidentiality and procedures as may be decided 
uponn by the Consultative Committee.536 The Party complained of shall take 
alll  appropriate steps to facilitate the special inspection, and shall grant to 
speciall  inspectors privileges and immunities necessary for the performance 
off  their functions (Annex 4(7)). As is common, the special inspection is 
concludedd with a report. It is however noticeable, that the Rarotonga Treaty 
goess in to the (minimum) contents of the report and that it explicitly refers 
too the assessment that has to be made by the Consultative Committee. The 
speciall  inspectors shall report in writing as quickly as possible to the 
Consultativee Committee, outlining their activities, setting out relevant facts 

5355 Australia on its own accord has introduced in its national legislation an additional 
requirement:: a Rarotonga Treaty inspector must be accompanied by an Australian inspector 
withh a warrant from a magistrate authorising entry in the object to be inspected. However, this 
restrictionn in national law could not be invoked to circumvent the clear provision in the 
Treatyy of Rarotonga. See Findlay (1991), p. 296-297. 
5366 See Annex 4(5). In making a special inspection, special inspectors shall be subject to the 
directionn only of the Consultative Committee and shall comply with such directives. 
Directivess shall take account of the legitimate interests of the Party complained of in 
complyingg with its other international obligations and commitments and shall not duplicate 
safeguardss procedures to be undertaken by the IAEA pursuant to agreements referred to in 
Annexx 2(1). The special inspectors shall discharge their duties with due respect for the laws 
off  the Party complained of. 
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andd information as ascertained by them, with supporting evidence and 
documentationn as appropriate, and stating their conclusions. The 
Consultativee Committee shall report fully to all Members of the South 
Pacificc Forum, giving its decisions as to whether the Party complained of is 
inn breach of its obligations under the Treaty (Annex 4(8)). As such, the 
momentt of making the assessment within the verification process has been 
spelledd out in the Rarotonga Treaty. 

3.3.53.3.5 The institutional design of the Pelindaba Treaty 
Thee Parties to the Pelindaba Treaty agree to establish the African 
Commissionn of Nuclear Energy ('the Commission') for the purpose of 
ensuringg compliance with their undertakings under the treaty (Art. 12(1)). 
Thee Commission will be located in South Africa and is also known by its 
acronymm AFCONE.537 The Commission shall meet in ordinary session once 
aa year, and may meet in extraordinary session as may be required by the 
complaintss and settlement of disputes procedure in Annex IV (Art. 12(3)). 
Conferencess of the State Parties to the Treaty can also be convened but not 
forr the purpose of ensuring compliance (see Art. 14). A Conference of All 
Partiess to the Treaty shall be convened by the Depository as soon as possible 
afterr the entry into force of the Treaty to, inter alia, elect members of the 
Commissionn and determine its headquarters. The Conference of all Parties 
shalll  also adopt the Commission's budget and a scale of assessment to be 
paidd by the State Parties (Art. 14(2)). Further Conferences of State Parties 
shalll  be held as necessary and at least every two years, and will be convened 
byy the Commission (Art. 12(2b)). In Annex III to the Treaty, the internal 
institutionall  provisions on AFCONE can be found. The Commission shall 
bee composed of twelve Members elected by the Parties to the Treaty for a 
three-yearr period. Each Member shall have one representative (Annex 
111(1)).. For the first meeting of the Commission, a quorum shall be 
constitutedd by representatives of two thirds of its Members. For that meeting 
decisionss of the Commission shall be taken as far as possible by consensus 
orr otherwise by a two-thirds majority of its Members.538 The Commission 
shalll  adopt its rules of procedure at that meeting. These rules of procedure 
probablyy shall contain the decision-making procedures that will be used by 
thee Commission after its first meeting referred to in Annex III . The 
Commissionn shall have a Bureau consisting of the Chairman, the Vice-
Chairmann and the Executive Secretary. The Commission shall elect the 
Chairmann and the Vice-chairman, whereas the Executive Secretary of the 
Commissionn shall be designated by the Secretary-General of the OAU at the 
requestt of the Parties to the Treaty and in consultation with the Chairman 

5377 See Ogunbanwo (1996), p. 181 and 184. 
Thiss means that if precisely the 2/3 quorum is present, decisions will have to be taken by 

consensuss or de facto by unanimity of votes. The text of Annex III refers to two thirds of the 
'Members'' of the Commission, not two thirds of the 'Members present and voting'. 
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(Annexx m(2)). Apparently the Executive Secretary is an officer of the 
Commission,, not of the Bureau. It seems that the 'Bureau' is just a 
denominationn for organisational purposes without separate legal standing. 
Theree is no further provision on the functions of the members of the Bureau, 
butt it can be presumed that the three officers of the Bureau constitute the 
'executivee and administrative board' of the Commission, itself the executive 
bodyy of the Treaty. 

3.3.63.3.6 Methods of verification in the Pelindaba Treaty 
Annexx II to the Pelindaba Treaty deals with the application of the safeguards 
systemm of the IAEA. For the purpose of the Treaty, the safeguards shall have 
ass their purpose the verification of the non-diversion of nuclear material 
fromfrom peaceful nuclear activities to nuclear explosive devices or for purposes 
unknownn (Annex 11(3)). A Party that has already entered into a safeguards 
agreementt with the IAEA is deemed to have already complied with the 
requirementt of entering into an agreement with the IAEA 'on all source or 
speciall  fissionable material in all nuclear activities within the territory of the 
Partyy under its jurisdiction or carried out under its control anywhere' (see 
Annexx 11(1) and (2)).539 Each Party shall include in its annual report to 
AFCONEE for its information and review, a copy of the overall conclusions 
off  the most recent report by the IAEA on its inspection activities in the 
territoryy of the Party concerned, and advise the Commission promptly of any 
changee in those conclusions (Annex 11(4)). 
Onee of the responsibilities of AFCONE is to bring into effect the complaints 
proceduree elaborated in Annex IV to the Treaty (see Art. 12(2d)). This 
Complaintss Procedure starts with efforts by the Parties to resolve the matter 
interinter se. A Party which considers that there are grounds for a complaint that 
anotherr Party is in breach of its obligations under the Treaty shall bring the 
subjectt matter of the complaint to the attention of the Party complained of 
andd shall allow the latter thirty days to provide it with an explanation and to 
resolvee the matter. This may include technical visits agreed upon between 
thee Parties (Annex IV(1)).541 The fixed time of thirty days as well as the 

5399 The safeguards Agreement for the verification of Peaceful Uses (see Art. 9 of the 
Pelindabaa Treaty) shall in respect of each Party be applied by the IAEA. The Agreement shall 
be,, or shall be equivalent in its scope and effect to, the agreement required in connection with 
thee NPT (INFCIRC/153 corr.). Each Party shall take all appropriate steps to ensure that the 
Agreementt is in force for it not later than eighteen months (cf. the other NWFZ Treaties) after 
thee date of entry into force for that Party of the Treaty. See Annex II, par. 1 and 2. 
5400 This will be done in conformity with Art. 13 of the Pelindaba Treaty. The information 
furnishedd by a Party shall not be, totally or partially, disclosed or transmitted to third Parties, 
byy the addressees of the reports, except when that Party gives its express consent. See Annex 
11(4). . 
5411 This whole procedure applies to Parties to Protocol III of the Treaty as well. This Protocol 
appliesapplies to the Colonial Powers in the African territory. Each Protocol Party undertakes to 
apply,, in respect of the territories to which it is dejure or ét facto internationally responsible 
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explicitt reference to the possible conduct of technical visits are a novelty as 
comparedd to the other NWFZ Treaties. If the matter is not so resolved, the 
complainantt Party may bring this complaint to the Commission (Annex 
IV(2)).. The Commission, taking account of efforts made between the Parties 
themselves,, shall afford the Party complained of forty-five days to provide it 
withh an explanation of the matter (See Annex IV(3)). Again, the fixed time 
periodd is noticeable. If, after considering any explanation given to it by the 
representativess of the Party complained of, the Commission considers that 
theree is sufficient substance in the complaint to warrant an inspection in the 
territoryy of a Party to Protocol HI, the Commission may request the IAEA to 
conductt such inspection as soon as possible.542 The request shall indicate the 
taskss and objectives of such inspection, as well as any confidentiality 
requirementss (Annex IV(4a)). The Commission may also designate its 
representativess to accompany the Agency's inspection team (Annex IV(4). 
Hence,, contrary to the Tlatelolco and the Rarotonga Treaty, the Pelindaba 
Treatyy starts from the idea that the IAEA will carry out the challenge 
inspectionss under the Treaty at the request of AFCONE. The Commission 
mayy however also establish its own inspection mechanisms (see Annex 
IV(5)).. The costs involved in the inspection procedure shall be borne by the 
Commission.. In the case of abuse, the Commission shall decide whether the 
requestingg State Party should bear any of the financial implications (Annex 
IV(4h)).. The freedom of action granted to the inspectors is comparable to 
theirr freedom of action under the other NWFZ Treaties.543 Each Party shall 
givee the inspection team full and free access to all information and places 
withinn each territory that may be deemed relevant by the inspectors to the 
implementationn of the inspection. The Party complained of shall take all 
appropriatee steps to facilitate the work of the inspection team, and shall 
accordd them the same privileges and immunities as those set forth in the 
relevantt provisions of the Agreement on the Privileges and Immunities of 
thee IAEA (Annex IV(4c) and (4d)). The IAEA shall report its findings in 
writingg as quickly as possible to the Commission, outlining its activities, 
settingg out relevant facts and information as ascertained by it, with 
supportingg evidence and documentation as appropriate, and stating its 

situatedd within the African NWFZ, the provisions containing the most important undertakings 
(thee most important substantive obligations; Arts. 3 to 10) of the Treaty and to ensure the 
applicationn of safeguards specified in Annex II of the Treaty. See Art. 1 of Protocol III . 
422 The reference to Protocol III serves to include those African territories for which Colonial 

Powerss are de jure or de facto internationally responsible within the range of territories in 
whichh inspections can take place. 
5433 In this respect, it is not entirely clear whether the 'confidentiality requirements' referred to 
inn Annex IV(4a) could bar at some point the 'full and free access' of the inspectors to 'all 
informationn and all places they deem relevant'. Most probably however, 'confidentiality' in 
thiss context refers to confidentiality of information gathered during the carrying out of the 
inspection. . 
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conclusions.5444 It is the Commission that makes the final assessment thus 
concludingg the verification process. The Commission shall report fully to all 
Statess Parties to the Treaty giving its decision as to whether the Party 
complainedd of is in breach of its obligations under the Treaty (Annex 
rV,(4(e)).5455 There is a follow-up after this assessment in that if the 
Commissionn considers that the Party complained of is in breach of its 
obligationss under the Treaty, or that the provisions of Annex IV have not 
beenn complied with, States Parties shall meet in extraordinary session to 
discusss the matter (see Annex IV(4i))- These discussions cannot be 
consideredd part of the verification process since they take place after the 
finall  assessment of the verification process has been made, but they can be 
consideredd part of some sort of dispute settlement procedure. 

3.3.73.3.7 The institutional design of the Southeast Asia Nuclear Weapon Free 
ZoneZone Treaty 

TheThe Commission 
Theree is established a Commission for the Southeast Asia Nuclear Weapon-
Freee Zone ('the Commission'; Art. 8). The function of the Commission shall 
bee to oversee the implementation of the Treaty and to ensure compliance 
withh its provisions (Art. 8(3)). All States Parties are ipso facto members of 
thee Commission.546 The Commission shall meet as and when necessary in 
accordancee with the provisions of the Treaty including upon the request of 
anyy State Party. It is not a standing body.547 As far as possible, the 
Commissionn shall meet in conjunction with the ASEAN Ministerial Meeting 
(Art.. 8(4)). Like in all other NWFZ Treaties, the connection between the 
regionall  organisation and the Treaty organisation is made explicit. Unless 
otherwisee provided for in the Treaty, two-thirds of the members of the 
Commissionn shall be present to constitute a quorum (Art. 8(7)). Each 
memberr of the Commission shall have one vote (Art. 8(7)). Decisions shall, 

5444 The strict time limits that characterise the procedure under the Pelindaba Treaty could not 
bee imposed on the IAEA inspection team, which only has to deliver its report 'as quickly as 
possible*. . 
5455 It can of course be asked to what extent the report of the IAEA, being an independent 
organisationn coming from outside the Treaty, would leave room for the Commission to give a 
trulyy substantive decision of its own. 
5466 Remarkably, the 'plenary organ' of the Treaty that is usually in other treaties referred to as 
thee 'Conference of States Parties', is called here 'Commission'. It is also remarkable, that the 
Treatyy prescribes that each State Party shall be represented in the Commission by its Foreign 
Ministerr or his representative accompanied by alternates and advisers (Art. 8(2)). This is 
necessaryy because the Treaty establishes another body consisting of representatives of all 
Parties,, albeit on a lower level (see Art. 9). This provision is probably also meant to be sure of 
thee involvement of representatives of a high diplomatic level. 
5477 At the beginning of each meeting, the Commission shall elect its Chairman and such other 
officerss as may be required. They shall hold office until the next elections at the next meeting 
takee place (see Art. 8(5)). 
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ass a rule, be taken by consensus or, failing consensus, by a two-thirds 
majorityy of the members present and voting (see Art. 8(8)). The Commission 
shall,, by consensus, agree upon and adopt rules of procedure for itself as 
welll  as financial rules governing its funding and that of its subsidiary organs 
(Art.. 8(9)). 

TheThe Executive Committee 
Theree is established, as a subsidiary organ of the Commission, the Executive 
Committeee (Art. 9(1)). The Executive Committee shall be composed of all 
Statess Parties to the Treaty. This is a remarkable provision, because usually 
thee word 'Executive' would point at a body with a limited number of 
members.. Apparently, under the Southeast Asia NWFZ Treaty each State 
Partyy is represented in two 'plenary bodies' with different representatives, 
onee on a ministerial level (the Commission) and one on a lower level (the 
Executivee Committee).548 The Executive Committee shall meet as and when 
necessaryy for the efficient exercise of its functions. As far as possible, the 
Executivee Committee shall meet in conjunction with the ASEAN Senior of 
Officialss meeting (Art. 9(4)). In line with the foregoing, the Executive 
Committeee is not a standing body, but like a 'plenary body', it holds 
sessionss on a regular basis. The rules on the quorum, votes and decision-
makingg are the same as those of the Commission (see Art. 9(6-8)). The 
functionss of the Executive Committee are almost exclusively in the field of 
compliance-controll  (Art. 9(3)). 

3.3.83.3.8 Methods of verification in the Southeast Asia Nuclear Weapon Free 
ZoneZone Treaty 
Art.. 10 of the Southeast Asia NWFZ Treaty establishes a control system for 
thee purpose of verifying compliance with the obligations of the States 
Partiess under the Treaty. This Control System shall comprise the IAEA 
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safeguardss system; reports and exchange of information (see the 
monitoringg provisions of Art. 11); requests for clarification as provided for 
inn Art. 12; and requests and procedures for a fact-finding mission as 
providedd for in Art. 13. Each State Party shall have the right to request 
anotherr State Party for clarification concerning any situation which may be 
consideredd ambiguous or which may give rise to doubts about the 

Eachh State Party shall be represented in the Executive Committee by one senior official as 
itss representative, who may be accompanied by alternates and advisers (Art. 9(2)). Compare 
thiss provision to Art. 8(2). A clear connection between the two bodies follows from the fact 
thatt the Chairman of the Executive Committee shall be the representative of the Chairman of 
thee Commission (Art. 9(5)). 

Eachh State Party which has not done so shall conclude an agreement with the IAEA for the 
applicationn of full scope safeguards to its peaceful nuclear activities not later than eighteen 
monthss (cf. the other NWFZ Treaties) after the entry into force for that State Party of the 
Southeastt Asia NWFZ Treaty. See Art. 5 of the Treaty. 
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compliancee of that State Party with the Treaty. It shall inform the Executive 
Committeee of such a request. The requested State Party shall duly respond 
byy providing without delay the necessary information and inform the 
Executivee Committee of its reply to the requesting State Party (Art. 12(1)). 
Thiss is in essence an inter-State verification process; the Treaty organ is 
merelyy informed and not actively involved in the procedure. Pursuant to Art. 
12(2),, each State Party has the right to request the Executive Committee to 
seekk clarification from another State Party concerning any situation which 
mayy be considered ambiguous or which may give rise to doubts about 
compliancee of that State Party with the Treaty. Upon receipt of such a 
request,, the Executive Committee shall consult with the State Party from 
whichh clarification is sought for the purpose of obtaining the clarification 
requested.. This is the Treaty's (modestly) institutionalised variant of the 
requestt for clarification. The very broadly formulated 'trigger' ("any 
situationn which may be considered ambiguous or which may give rise to 
doubtss about compliance") is the same in both paragraphs of Art. 12. 
Likee in the other NWFZ Treaties, the Southeast Asia NWFZ Treaty enables 
thee States Parties to request a fact-finding mission. A State Party shall have 
thee right to request the Executive Committee to send a fact-finding mission 
too another State Party in order to clarify and resolve a situation which may 
bee considered ambiguous or which may give rise to doubts about 
compliancee with the provisions of the Treaty, in accordance with the 
proceduree contained in the Annex to the Treaty (Art. 13). This provision is 
nott coupled with Art. 12, so it must be deemed possible to request a fact-
findingfinding mission without having made prior requests for clarification 
pursuantt to Art. 12. The Annex to the Treaty contains the procedure for a 
fact-findingg mission. The State Party requesting a fact-finding mission (the 
'requestingg State') shall submit the request to the Executive Committee 
specifyingg the doubts or concerns and the reasons for it, the location in 
whichh the situation which gives rise to doubts has allegedly occurred, the 
relevantt provisions of the Treaty about which doubts or concerns have 
arisen,, and any other relevant information (See Annex(l)). Upon receipt of a 
requestt for a fact-finding mission, the Executive Committee shall 
immediatelyy inform the State Party that the fact-finding mission is requested 
too be sent to (the 'receiving State') about the receipt of the request 
(Annex(2a)),, and, in the event that the Executive Committee decides that the 
requestt complies with the provisions of Annex(l) and that it is not frivolous, 
abusivee or clearly beyond the scope of the Treaty, it shall immediately 
forwardd the request for a fact-finding mission to the receiving State, 
indicating,, inter alia, the proposed data for sending the mission which shall 
nott be later than three weeks from the time the receiving State received the 
requestt for a fact-finding mission.550 The Executive Committee shall also 

5500 The Executive Committee shall not later than three weeks after receiving the request, 
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immediatelyy set up a fact-finding mission consisting of three inspectors from 
thee IAEA who are neither nationals of the requesting nor receiving State 
(Annex(4)).. The inspectors are 'lend' from the IAEA; there are no 
inspectorss of the bodies of the Southeast Asia NWFZ Treaty itself. The 
receivingg State shall comply with the request for a fact-finding mission. It 
shalll  co-operate with the Executive Committee in order to facilitate the 
effectivee functioning of the fact-finding mission, inter alia, by promptly 
providingg unimpeded access of the fact-finding mission to the location in 
question.. The receiving State shall accord to the members of the fact-finding 
missionn such privileges and immunities as are necessary for them to exercise 
theirr functions effectively (Annex(5)). The freedom of action of the 
inspectorss is not formulated in the exact same manner as in the other NWFZ 
Treaties,, and it is explicitly stated that the Receiving State shall have the 
rightt to take measures to protect sensitive installations and to prevent 
disclosuress of confidential information and data not related to the Treaty.551 

AA fact-finding mission is considered not only to clarify but also to resolve an 
ambiguouss situation. The fact-finding mission shall submit preliminary or 
interimm reports to the Executive Committee and shall complete its task 
withoutt undue delay and shall submit its final report to the Executive 
Committeee within a reasonable time upon completion of its work (Annex 
(7c/d)).. The Executive Committee shall consider the reports submitted by 
thee fact-finding mission and reach a decision on whether or not there is a 
breachh of the Treaty (Annex (8a)). As such, this Treaty organ performs the 
revieww of the specific information gathered by the fact-finding mission and 
makesmakes the final assessment which concludes the verification process.552 The 
Executivee Committee shall immediately communicate its decision to the 
requestingg State and the receiving State and shall present a full report on its 
decisionn to the Commission (Annex (8b/c)). 
Thee Southeast Asia NWFZ Treaty has an interesting final provision to the 
Annexx on fact-finding missions, which provides that in the event that the 
receivingg State refuses to comply with the request for a fact-finding mission 

decidee if the request complies with these provisions of Annex(l) and whether it is not 
frivolous,, abusive or clearly beyond the scope of the Treaty. When the Executive Committee 
decidess that such is not the case, it shall take no further action on the request and inform the 
requestingg State and the receiving State accordingly (Annex(3)). Neither the requesting nor 
thee receiving State Party shall participate in those decisions, see Annex(2b). 

Seee Annex(6). The freedom of action of the inspectors is referred to in the Southeast Asia 
NWFZ-Treatyy as 'unimpeded access', whereas other Treaties use wordings like "full and free 
accesss to all information and places that may be deemed relevant by the inspectors". It is also 
explicitlyy stated that the fact-finding mission, in the discharge of its functions, shall respect 
thee laws and regulations of the receiving State and refrain from activities inconsistent with the 
objectivess and purposes of the Treaty (Annex(7a/b)). 
5522 See for these functions of the Executive Committee also Art. 9(b, c, d) of the Treaty, which 
providee that this organ shall consider and decide on requests for clarification and for a fact-
findingfinding mission; set up a fact-finding mission in accordance with the Annex of the Treaty; and 
considerr and decide on the findings of a fact-finding mission and report to the Commission. 
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(inn accordance with Annex(4)), the requesting State through the Executive 
Committeee shall have the right to request a meeting of the Commission. The 
Executivee Committee shall then immediately request the Commission to 
convenee a meeting (Annex(9)). By this, the Southeast Asia NWFZ Treaty is 
thee only NWFZ Treaty that also enters into the question of what may be 
donee in case a State Party refuses to comply with some of the provisions of 
thee compliance mechanism itself (instead of the question of alleged non-
compliancee with the substantive law of the Treaty). 

3.43.4 Verification provisions in the CFE Treaty 

3.4.13.4.1 The institutional design of the CFE Treaty 
Inn Art. XVI of the CFE Treaty the States Parties establish a Joint 
Consultativee Group (JCG) in order to promote the objectives and 
implementationn of the provisions of the Treaty (Art. XVI(l)) . Within the 
frameworkk of the JCG the States Parties address questions and consider 
matterss regarding many different subjects.553 Each State Party shall have the 
rightt to raise before the JCG, and have placed on its agenda, any issue 
relatingg to the Treaty (Art. XVI(3)). The JCG shall take decisions or make 
recommendationss by consensus.554 The JCG is not meant to be the only 
forumm the States Parties can make use of, since it is provided that nothing in 
Art.. XVI shall be deemed to prohibit or restrict any State Party from 
requestingg information from or undertaking consultations with other States 
Partiess on matters relating to the Treaty and its implementation in channels 
orr fora other than the JCG (Art. XVI(6)). The JCG shall follow the 
proceduress set forth in the 'Protocol on the Joint Consultative Group' (Art. 
XVI(7)) .. The JCG shall be composed of representatives designated by each 
Statee Party, with rotating Chairmanship, and shall meet for regular sessions 
too be held two times per year; additional sessions shall be convened at the 
requestt of one or more States Parties by the Chairman of the JCG, who shall 
promptlyy inform all other States Parties of the request. Such sessions shall 
bee open no later than 15 days after receipt of such a request by the Chairman 
(JCG-Protocoll  (3, 4, 6)). The JCG-Protocol affirms that the JCG provides a 

5533 E.g., address questions relating to compliance with or possible circumvention of the 
provisionss of the Treaty, work out or revise, as necessary, rules of procedure, working 
methods,, the scale of distribution of expenses of the JCG and of conferences, convened under 
thee Treaty and the distribution of costs of inspections between or among States Parties, 
considerr matters of dispute arising out of the implementation of the Treaty (Art. XVI(2A , F, 
I)).. Note, that the Treaty refers to the States Parties as the actors under Art. XVI(2) 'within 
thee framework of the JCG' and not of the JCG itself as the actor under Art. XVI(2). The 
Agreementt on Adaptation CFE (1999) will not introduce fundamental changes. 
5544 As mentioned before, the term 'decision', especially when placed next to the term 
'recommendation',, can be deemed to refer to legally binding conclusions. Consensus shall be 
understoodd to mean the absence of any objection by any representative of a State Party to the 
takingg of a decision or the making of a recommendation (Art. XVI(4)). 
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ratherr 'loose' institutional framework, through which the States Parties 
themselvess act.555 

3.4.23.4.2 Methods of verification in the CFE Treaty 
Pursuantt to Art. XIV of the CFE Treaty, each State Party shall have the right 
too conduct, and the obligation to accept, within the area of application, 
inspectionss in accordance with the provisions of the Protocol on Inspection 
(Art.. XIV(l)) . Inspections wil l be conducted explicitly not only for the 
purposee of verifying compliance with the numerical limitations set forth in 
articless IV, V and VI of the Treaty (Art. XIV (2A)), but also to monitor the 
processs of reduction of conventional armaments and their re-categorisation 
(Art.. XIV (2B,C)). Routine on-site inspections are offered here as a method 
forr purposes of both verification and monitoring. An inspection can be 
conductedd jointly, by more than one State Party. In that case, only one of 
themm shall be responsible for the execution of the provisions of the Treaty 
(Seee Art. XIV(4)) . Next to the on-site inspections, each State Party shall 
havee the right to conduct, and each State Party with territory within the area 
off  application shall have the obligation to accept, an agreed number of aerial 
inspectionss within the area of application (See Art. XIV(6)). The JCG shall 
considerr and work out appropriate measures to ensure that information 
obtainedd through exchanges of information among the States Parties or as a 
resultt of inspections pursuant to the Treaty is used solely for the purposes of 
thee Treaty, taking into account the particular requirements of each State 
Partyy in respect of safeguarding information which that State Party specifies 
ass being sensitive (Art. XVI(2G)). 
Anyy reductions shall be subject to inspection, without right of refusal.556 The 
conductt of inspections has been arranged in detail in the Protocol on 
Inspectionn to the CFE Treaty, which is very comprehensive and both 
technicallyy and financially demanding.557 For the purpose of ensuring 

Manyy subjects addressed by the Protocol on the JCG are left to be decided by consensus 
byy the JCG. E.g., sessions of the JCG shall not last longer than four weeks, unless it decides 
otherwisee (par. 5); the JCG shall meet in Vienna, unless it decides otherwise (par. 7); the 
proceedingss of the JCG shall be confidential, unless it decides otherwise (par. 10), the scale of 
distributionn for the common expenses associated with the operation of the JCG shall be 
appliedd [as follows], unless otherwise decided by the JCG (par. 11). 
5566 See Art. VIII(13); Agreement on Adaptation CFE (1999), Art. VIII(5) . The explicit denial 
off  a right of refusal leaves unaffected the possibility that inspections be delayed in cases of 
forceforce majeure, see Agreement on Adaptation CFE (1999), Section VI(1). 
5577 It consists of no less than thirteen sections, as follows. (Section) I: Definitions, II: General 
Obligations,, III : Pre-inspection requirements, IV: Notification of intent to inspect, V: 
Proceduress upon arrival at point of entry/exit, VI: General rules for conducting inspections, 
VII :: Declared Site inspection, VIII : Challenge inspection within specified areas, IX: 
Inspectionn of certification, X: inspection of reduction, XI: Cancellation of inspections, XII : 
Inspectionn reports, XIII : Privileges and immunities of inspectors and transport crew members. 
Langg (1995), at p. 83-84, observes that given the need of technological and financial means 
necessaryy for carrying out these inspections, the CFE-Treaty cannot be considered a model to 
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verificationn of compliance with the provisions of the Treaty, each State 
Partyy shall facilitate inspections pursuant to the Protocol on Inspection (See 
Protocoll  on Inspection, Section 11(1)). The inspecting State Party shall notify 
thee State Party to be inspected of its intention to carry out an inspection 
providedd for in Art. XIV of the Treaty (Section IV(1)). The Treaty makes a 
distinctionn between four different types of inspection, viz. declared site 
inspection,, challenge inspection within specified areas, inspection of 
certificationn and inspection of reduction.558 The general rules regarding the 
freedomm of access for the inspectors can be found in Section VI, including 
limitationss on this freedom. Note, that an inspection team consists of a 
groupp of inspectors from one or more States Parties; it is not an 
internationalisedd inspection team.559 During an inspection of an object of 
verificationn or within a specified area, inspectors shall be permitted access, 
entryy and unobstructed inspection within the entire specified area or within 
thee entire territory of the declared site. Inspectors shall have the right to look 
intoo a hardened aircraft shelter to confirm visually whether any of the 
conventionall  armaments subject to the Treaty limitations are present.560 The 
inspectorss are allowed to enter the shelter only with the approval of the so-
calledd escort team.561 If approval to enter a shelter is denied and if the 
inspectorss so request any conventional armaments present in the shelter 
shalll  be displayed outside. The escort team shall also have the right to deny 
accesss to sensitive points, to shrouded objects and to containers any 
dimensionn of which is less than two metres. In case the escort team declares 
thatt a sensitive point, shrouded object or container does contain 
conventionall  armaments, the escort team shall display or declare such 
conventionall  armaments and equipment to the inspection team and shall take 
stepss to satisfy the inspection team that no more than the declared number of 
suchh conventional armaments and equipment are present. The right of 
inspectorss to take photographs is limited with regard to sensitive points and 

bee used on a global scale. 
5588 The Agreement on Adaptation CFE (1999) adds two new types of inspection, viz. 
inspectionn within a designated area (in response to the notification of an exceeded territorial 
ceilingg as a result of military exercise or a temporary deployment) and inspection of disposal 
off  conventional armaments and equipment limited by the treaty in excess of reduction 
liabilitiess through destruction/modification. 
5599 See the (slightly different) definitions provided in the Protocol on Inspection, Section 1(G) 
off  the CFE Treaty and the Protocol on Inspection, Section 1(F) of the Agreement on 
Adaptationn CFE (1999). The latter definition expressly states that inspection teams are led by 
aa representative of the inspecting State Party. 
5600 The categories of conventional armaments limited by the Treaty are battle tanks, armoured 
combatt vehicles, artillery, combat helicopters, combat aircraft, reclassified combat-capable 
trainerr aircraft, armoured personnel carrier look-alikes, armoured infantry fighting vehicle 
look-a-likess or armoured vehicle launched bridges. 
5611 The term 'escort team' means a group of individuals assigned by an inspected State Party 
too accompany and to assist inspectors conducting a particular inspection, as well as to assume 
otherr responsibilities as set forth in the Protocol on Inspection. See Section I (1H). 
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interiorss of structures. Photography of those points and structures shall only 
bee permitted with the approval of the escort team. In order to complete an 
inspectionn carried out in accordance with any of the Sections mentioned, the 
inspectionn team shall, before leaving the inspection site, provide the escort 
teamm with a written report. The escort team shall have the right to include its 
writtenn comments in the inspection report and shall countersign the report. 
Thee report shall be factual and standardised per type of inspection. 
Dependingg on the Sections pursuant to which the inspection was conducted, 
itt is prescribed what factual information shall be included in the reports.562 

Ass is common, the inspection report itself will not contain a review and an 
assessmentt of the factual information collected. The inspecting State Party 
andd the inspected State Party shall each retain one copy of the report. At the 
discretionn of either State Party, the inspection report may be forwarded to 
otherr States Parties and, as a rule, made available to the JCG.563 There are 
noo provisions on review of the information gathered during the inspections 
orr on assessment regarding compliance.564 Inspectors shall have the right to 
takee measurements to resolve ambiguities that might arise during 
inspections.. Such measurements recorded during inspections shall be 
confirmedd by a member of the inspection team and a member of the escort 
teamm immediately after they are taken. Data as such confirmed shall be 
includedd in the inspection report (Section VI(37)). Furthermore, States 
Partiess shall, whenever possible, resolve during an inspection any 
ambiguitiess that arise regarding factual information. Whenever inspectors 
requestt the escort team to clarify such an ambiguity, the escort team shall 
promptlyy provide the inspection team with clarifications. If an ambiguity 
cannott be resolved during the inspection, then the question, relevant 
clarificationss and any pertinent photographs shall be included in the 
inspectionn report (Section VI(38)). There are no provisions that specify what 
kindd of action wil l be taken to further clarify any ambiguities that were 
ascertainedd but not resolved during the inspection, albeit that one of the 
taskss of the JCG is to seek to resolve ambiguities and differences of 

E.g.,, the reports of inspections pursuant to Sections VII and VII I shall include the 
inspectionn site, the date and time of arrival and of departure of the inspection team and the 
numberr and type, model or version of military vehicles that were observed during the 
inspectionn (see Section XII(4)). The Agreement on Adaptation CFE (1999), in Section XIV , 
hass similar provisions. 
5633 Section XII(7). The Agreement on Adaptation CFE (1999) prescribes that the inspection 
reportt shall be made available to each State Party upon request (Section XIV(8)). 

Thiss implies that the information that has been gathered will be evaluated by individual 
Statess Parties. There does not exist in the CFE Treaty any kind of truly international 
inspectionn carried out by a special institution. Instead, verification is undertaken within the 
nationall  responsibility of one State Party, mainly using its national means or possibly 
multilaterall  means. See Lang (1995), p. 82. See also De Jonge Oudraat (1992), p. 221: "[the] 
JGCC (...) has no fact-finding functions nor does it make any judgements concerning 
compliance". . 
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interpretationn that may become apparent in the way the Treaty is 
implementedd (Art. XVI(2B)). It can be argued that on the basis of this 
article,, the JCG could consider the inspection report, and, if necessary, take 
actionn to resolve any ambiguities left. In case an inspection would reveal 
non-compliancee by the inspected State Party, this 'issue' could be placed on 
thee agenda of the JCG (Art. XVI(3)). Pursuant to Art. XVI(2), the JCG can 
addresss questions relating to compliance with or possible circumvention of 
thee provisions of the Treaty and consider matters of dispute arising out of 
thee implementation of the Treaty. These provisions however can hardly be 
consideredd an appropriate follow-up after the detailed inspection 
activities.565 5 

4.. Dispute Settlement 

4.14.1 Dispute settlement provisions in global arms control treaties that apply 
toto uninhabited territories 

AntarcticAntarctic Treaty. The Antarctic Treaty contains a separate article on dispute 
settlement,, which provides that if any dispute arises between two or more of 
thee Contracting Parties concerning the interpretation or application of the 
Treaty,, those Contracting Parties shall consult among themselves with a 
vieww to having the dispute resolved by negotiation, inquiry, mediation, 
conciliation,, arbitration, judicial settlement or other peaceful means of their 
ownn choice (Art. XI(1)). This Article contains the obligation to settle 
disputess by peaceful means (also) outside those situations that are likely to 
endangerr international peace and security, but with the same methods as 
mentionedd in Art. 33 of the UN Charter.566 Any dispute concerning 
interpretationn or application of the Antarctic Treaty which is not so 
resolved,, shall, with the consent, in each case, of all Parties to the dispute, 
bee referred to the ICJ for settlement. Failure to reach agreement on reference 
too the ICJ shall not absolve Parties to the dispute from the responsibility of 
continuingg to seek to resolve it by any of the various peaceful means 
referredd to in par. 1 of Art. XI (See Art. XI(2)). 

OuterOuter Space Treaty. Not only does the Outer Space Treaty lack a true 
verificationn mechanism, also provisions on dispute settlement mechanisms 
aree absent. The monitoring provisions of the Treaty (Art. IX and XI) may 
preventt the emergence of disputes, but the Treaty is silent on what should 

5655 Cf. Lang (1995), p. 83, who considers the absence of procedures for common actions 
againstt a violator of the treaty as an indication that priority has been given to unilateral action. 
5666 With the exception of 'resort to regional agencies or arrangements', see Art. 33(1) of the 
Charter.. The obligation to settle the disputes of the character mentioned in Art. XI(1) by 
peacefull  means flows from the provisions of the Antarctic Treaty, not from the UN Charter. 
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happenn if, notwithstanding those provisions and the clear provisions on 
internationall  State responsibility (Art. VI and VII) , a dispute between the 
Statess Parties emerged. Obviously, if such a dispute were likely to endanger 
internationall  peace and security, the States Parties should settle it by 
peacefull  means (see Art. 33 of the UN Charter). 

MoonMoon Agreement. The provisions on dispute settlement in the Moon 
Agreementt are part of the compliance control mechanism embodied in Art. 
155 of the Agreement. If the verification process (eventually resulting in 
consultationss between the States Parties) does not lead to a mutually 
acceptablee settlement with due regard for the rights and interests of all 
Statess Parties, the Parties concerned shall take all measures to settle the 
disputee by other peaceful means of their choice appropriate to the 
circumstancess and the nature of the dispute (Art. 15(3)). The Agreement 
furthermoree specifies that any State Party may seek the assistance of the 
UNS-G,, without seeking the consent of any other State Party concerned, in 
orderr to resolve the controversy.567 A State Party which does not maintain 
diplomaticc relations with another State Party concerned shall participate in 
suchh consultations, at its choice, either itself or through another State Party 
orr the UNS-G as intermediary (Art. 15(3)). This procedure resembles 
mediation,, performed either by a 'third' State Party or by way of good 
officess of the UNS-G. The Agreement contains no further specification of 
methodss of dispute settlement; hence, all appropriate peaceful means 
availablee may be used by the Parties. 

4.24.2 Dispute settlement provisions in other global arms control treaties 

LTBT.LTBT. The LTBT contains no dispute settlement procedures. Especially in 
thee mid-1980s, accusations were made to and fro by the US and the SU that 
thee other one had violated the Treaty because of 'venting', i.e. the spreading 
outt of radioactive substances outside the territory of the (underground) 
testingg Party. In the absence of prescribed dispute settlement procedures, no 
formall  attempts to settle a dispute by peaceful means with regard to the 
LTBTT have been undertaken. Instead, from the outset differences have been 

Thiss is the case if difficulties arise in connection with the opening of consultations or if 
consultationss do not lead to a mutually acceptable settlement (Art. 15(3)). This implies that 
thee UNS-G may start its functioning as an intermediary (if called upon) as soon as the States 
Partiess involved have difficulty in opening consultations. Afterwards, when the consultations 
aree in progress, this intermediary action is one of the peaceful means to settle a dispute that 
Partiess can agree on if the consultations do not lead to a mutually acceptable settlement. The 
intermediaryy action of the UNS-G in order to let the Parties start their consultations is meant 
too enable the pursuance of the verification process; strictly speaking, it should therefore be 
consideredd part of the verification process. Otherwise, this intermediary action is a method of 
disputee settlement. 
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solvedd by the SU and the US through relatively low-keyed diplomatic 
V.V. „ 568 

exchanges. . 

Sea-BedSea-Bed Treaty. The Sea-Bed Treaty has no explicit references to methods 
off  dispute settlement. If consultation and co-operation pursuant to Art. 111(2, 
3)) of the Treaty have not removed the doubts concerning the activities and 
theree remains a serious question concerning fulfilment of the obligations 
assumedd under the Treaty, a State Party may, in accordance with the 
provisionss of the Charter of the UN, refer the matter to the UNSC, which 
mayy take action in accordance with the Charter (see Art. 111(4)). Given the 
naturee of the obligations under the Sea-Bed Treaty, most formal disputes 
concerningg questions of compliance that might arise wil l be serious enough 
too be referred to the UNSC in accordance with Art. 111(4) of the Treaty. 

NPT.NPT. The NPT itself has no provisions on dispute settlement. The entire 
supervisoryy mechanism that is linked to the NPT can be found in the 
safeguardss agreements of the IAEA. Hence, any references to specific 
disputee settlement procedures must be sought there. 

BWC.BWC. The supervisory mechanism of the BWC does not have a clear dispute 
settlementt procedure. The text of the Convention consistently refers to 
'problems'' of the States Parties, not 'disputes'. No doubt dispute settlement 
underr Chapter VI of the UN Charter is included in the references made in 
Art.. VI of the BWC.569 The Review Conferences of the BWC indicate a 
strongg tendency towards the development of procedures for the prevention 
off  disputes, such as confidence building measures and the provision of 
specificc and timely responses to any compliance concern alleging a breach 
off  the obligations under the BWC, through the convening of a formal 
consultativee meeting or on an inter-State basis. 

ENMODENMOD Convention. The ENMOD Convention, like the BWC, offers the 
possibilityy to the States Parties to lodge a complaint with the UNSC (Art. 

5688 See Wainhouse (1968), p. 154. It can of course be questioned whether any formal disputes 
everr existed between the Parties. If this had been the case, Art. 33 (and perhaps even Art. 39) 
off  the UN Charter would have been applicable to the dispute, considering the threat a 
clandestinee nuclear test explosion would have posed to the maintenance of international peace 
andd security. 
5699 Consultation and co-operation between the States Parties to the Convention pursuant to 
Art.. V may also be undertaken 'through appropriate international procedures within the 
frameworkk of the UN in accordance with its Charter'. This indicates that if existing problems 
cannott be solved between the Parties, use can be made of the dispute settlement procedures 
mentionedd in Art. 33(1) of the UN Charter. In case of serious disagreement, the issue will 
probablyy be brought before the UNSC in accordance with Art. VI of the BWC (the 
complaintss procedure). 
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V(3)).5700 Consequently, it can be upheld that the possibility and necessity to 
settlee disputes with the assistance of the UNSC and in accordance with 
Chapterr VI of the Charter, is implied in the provisions of the ENMOD 
Convention.. Given the very general wordings on consultation and co-
operationn of Art. V of the Convention, good offices of appropriate 
internationall  bodies could be used as well.571 

InhumaneInhumane Weapons Convention. The Inhumane Weapons Convention lacks 
directt and even indirect references to dispute settlement procedures. Of 
course,, in the event that a dispute concerning the Convention would be 
likelyy to endanger international peace and security, the High Contracting 
Partiess should settle their dispute peacefully (see Art. 33 UN Charter). 
Amendedd Protocol II has introduced an obligation for the High Contracting 
Partiess to consult each other and to co-operate with each other bilaterally, 
throughh the UNS-G or through other appropriate international procedures, to 
resolvee any problems that may arise with regard to the interpretation and 
applicationn of the provisions of that Protocol (See Art. 14(4)). 

APMAPM Convention. The States Parties shall consult and co-operate with each 
otherr to settle any dispute that may arise with regard to the application or the 
interpretationn of the Convention. Each State Party may bring any such 
disputee before the Meeting of the States Parties. The Meeting may (try to) 
contributee to the settlement of the dispute by whatever means it deems 
appropriate,, but it is clear from the text that the States Parties are in no way 
boundd by its advice or recommendations (See Art. 10). The provisions on 
disputee settlement are without prejudice to the provisions on facilitation and 
clarificationn of compliance (i.e. Art. 8). In the course of such facilitation and 
clarification,, and pending the convening of any meeting of the States 
Parties,, any of the States Parties concerned may request the UNS-G to 
exercisee his good offices to facilitate the clarification requested (Art. 8(4)); 
aa possibility that already exists in general, on the basis of the UN Charter. 

Likee in the BWC, the States Parties to the ENMOD Convention may undertake 
consultationn and co-operation through appropriate international procedures within the 
frameworkk of the UN and in accordance with its Charter (Art. V(l)) . The remarks made in the 
previouss footnote are equally valid for dispute settlement under the ENMOD Convention. 
5711 See Anastassov (1991), p. 273. He mentions as examples the World Meteorological 
Organisationn and the UN Environmental Programme (UNEP). 
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4.34.3 Dispute settlement provisions in regional arms control treaties 

4.3.14.3.1 Dispute settlement provisions in Nuclear Weapon Free Zone Treaties 

TlatelolcoTlatelolco Treaty. The Tlatelolco Treaty has a provision on the settlement of 
disputess in its 'new' Art. 25.572 Unless the Parties concerned agree on 
anotherr mode of peaceful settlement, any question or dispute concerning the 
interpretationn or application of the Treaty which is not settled shall be 
referredd to the ICJ with the prior consent of the Parties to the controversy. 
Thiss article affirms the contents of Art. 33 of the UN Charter albeit that no 
explicitt or implicit reference to 'resort to regional agencies or arrangements' 
hass been made in the Treaty, even though this is mentioned in Art. 33(1) of 
thee UN Charter as a means of dispute settlement and the Tlatelolco Treaty is 
closelyy connected to regional arrangements, in particular the O AS. 
Moreover,, OP ANAL itself is a regional organisation (Art. 7). In contrast to 
itss once comprehensive role in the verification process, OPANAL 
apparentlyy is not meant to be a dispute settlement body. 

RarotongaRarotonga Treaty. The Rarotonga Treaty has no provisions on dispute 
settlement.5744 Even though the general dispute settlement procedures of 
Chapterr VI of the UN Charter evidently apply also to this Treaty, given the 
naturee of the provisions of the Rarotonga Treaty in most cases disputes wil l 
bee settled by the Parties within the framework of the South Pacific Forum, 
whichh is the most appropriate body in the region. 

PelindabaPelindaba Treaty. Annex IV of the Pelindaba Treaty is entitled 'Complaints 
proceduree and settlement of disputes'. However, this Annex seems to be 
lackingg any direct reference to a dispute settlement procedure. Annex (4f) 
providess that if the Commission considers that the Party complained of is in 
breachh of its obligations under the Treaty, or that the provisions of Annex 
IVV have not been complied with, States Parties to the Treaty 'shall meet in 

5722 Due to the amendment of 26 August 1992 (OPANAL General Conference Res. 290 (VII)) , 
oldd Art. 20 etc. have been renumbered as 21, etc. See CD/1196, 8 April 1993, p. 4. 
5733 Before the amendment, this connection to the OAS appeared strongly from Art. 14(3), 
16(6)) and 21. Now, only Art. 22 ('old' Art. 21) of the Treaty is left, which reads: "None of 
thee provisions of this Treaty shall be construed as impairing the rights and obligations of the 
Partiess under the Charter of the UN or, in case of States Members of the OAS, under existing 
regionall  treaties." New Art. 20(1) also explicitly provides that the Agency may enter into 
relationss with any international organisations or body, especially any which may be 
establishedd in the future to supervise disarmament or measures for the control of armaments 
inn any part of the world. See CD/1196, 8 April 1993, p. 4. 
5744 Albeit that Art. 10 of the Rarotonga Treaty provides that a meeting of the Consultative 
Committeee can be convened for consultation and co-operation on 'any matter' arising in 
relationn to the Treaty. It would however be very unlikely to interpret this provision as a 
disputee settlement clause. 
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extraordinaryy session to discuss the matter'. This session, held after an 
assessmentt in the verification process has been made, seems more 
appropriatee to discuss matters of correction/enforcement than to settle 
disputes. . 

SoutheastSoutheast Asia NWFZ Treaty. The Southeast Asia NWFZ Treaty deals 
explicitlyy with the settlement of disputes in Art. 21. Any dispute arising 
fromfrom the interpretation of the provisions of the Treaty shall be settled by 
peacefull  means as may be agreed upon by the States Parties to the dispute. If 
withinn one month the Parties to the dispute are unable to achieve a peaceful 
settlementt of the dispute by negotiation, mediation, enquiry or conciliation, 
anyy of the Parties concerned shall, with the prior consent of the other Parties 
concerned,, refer the dispute to arbitration or to the ICJ. Like in its 
provisionss regarding verification, the Southeast Asia NWFZ Treaty fixes a 
timee for the settlement of disputes. The first reference to peaceful means 'as 
mayy be agreed upon by the Parties' and the second reference which specifies 
particularr means of dispute settlement (negotiation etc.) is somewhat odd. It 
iss clear from the wording of Art. 21 that if necessary, disputes should 
ultimatelyy be settled by a legal body. However, as mentioned before it can 
bee doubted whether practice wil l ever witness the application of provisions 
likee these. 

4.3.24.3.2 Dispute settlement provisions in the CFE Treaty 
Contraryy to what might be expected from a Treaty with such a 
comprehensivee verification regime, the CFE Treaty only very modestly 
referss to dispute settlement, in that one of the tasks of the JCG is to consider 
matterss of dispute arising out of the implementation of the CFE Treaty (Art. 
XVI(2)) .. Especially in regard of the nature of the subject of this Treaty, 
whichh relates to security in Europe and purports to stabilise East-West 
militaryy relations, a serious dispute wil l be likely to endanger international 
peacee and security, so that in general Art. 33 of the UN Charter wil l be 
applicablee to disputes arising under the CFE Treaty. Also OSCE dispute 
settlementt procedures may probably be made use of, given the negotiating 
frameworkk of the CFE Treaty.575 

Seee Kurzidem (1998), p. 294. 
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5.. Correction/enforcement 

5.77 Provisions on correction/enforcement in global arms control treaties 
thatthat apply to uninhabited territories 

AntarcticAntarctic Treaty. Article X of the Antarctic Treaty provides that each of the 
Contractingg Parties undertakes to exert appropriate efforts, consistent with 
thee Charter of the UN, to the end that no one engages in any activity in 
Antarcticaa contrary to the principles or purposes of the Antarctic Treaty. 
Takingg into account the fact that the Antarctic Treaty has separate 
provisionss on verification (e.g., Art. VII ) and an article on dispute settlement 
(Art.. XI) , the reference to the Charter of the UN in Art. X implies that the 
Contractingg Parties are allowed to refer 'matters' to the UNGA or to the 
UNSC.. In this respect it can be noted that the Consultative Meeting of the 
Antarcticc Treaty has observed that "in the execution of the principles and 
objectivess of the Treaty, there would be uniformity of practice in the activity 
off  all the Parties active in the Antarctic, and the Recommendations approved 
mustt be understood in the light of the obligations assumed by Contracting 
Partiess under the terms of the Treaty, particularly Art. X."576 From this it 
appearss that also 'violations' of approved Recommendations may give rise 
too sanctions. Finally, in the specific case of the Antarctic Treaty the threat of 
restrictingg the rights and privileges of the Contracting Parties under the 
Treatyy may constitute an effective and important 'internal' sanction. 

OuterOuter Space Treaty. There are no references to enforcement action present 
inn the Outer Space Treaty. In cases of possible non-compliance revealed 
throughh monitoring activities pursuant to the provisions of the Treaty, the 
UNSCC could of course decide to conduct an investigation (cf. Art. 34 UN 
Charter). . 

MoonMoon Agreement. The supervisory mechanism of the Moon Agreement 
'ends'' after the phase of dispute settlement. The fact has been mentioned 
thatt the UNS-G shall be informed of the results of consultations between the 
Statess Parties and might even be asked to offer assistance (See Art. 15(2, 
3)).. This means that the UNSC will also be properly informed if any 
situationn arises which could lead to international friction or give rise to a 
disputee the continuance of which would be likely to endanger the 
maintenancee of international peace and security (cf. Art. 34 UN Charter). 
Still,, these stipulations concerning the role of the UN can be considered too 

5766 Extract from the 'Report of the 4th Consultative Meeting, Explanatory Statement 
concerningg Recommendation III.7'. Cited by Cottereau (1991), p. 70. 
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generall  so as to effectively control or limit an arms race in outer space, 
shouldd it ever (again) occur.577 

5.25.2 Provisions on correction/enforcement in other global arms control 
treaties treaties 

LTBT,LTBT, NPT, Inhumane Weapons Convention. It is almost needless to say 
thatt the LTBT does not contain provisions on correction/enforcement. With 
noo provisions on monitoring or on verification, there is no basis in the 
Treatyy for treaty-specific provisions of that kind. The NPT and the 
Inhumanee Weapons Convention are likewise silent on measures of 
correction/enforcement. . 

APMAPM Convention. The APM Convention, even though it contains provisions 
onn monitoring and verification, does not contain any references to sanctions 
orr other measures to enforce compliance. The extensive role of the UNS-G 
inn the Convention's supervision, however, suggests that the UN wil l readily 
becomee involved if non-compliance with the APM Convention gives rise to 
aa threat to international peace and security. 

Sea-BedSea-Bed Treaty. From Art. 111(4) of the Sea-Bed Treaty which arranges the 
disputee settlement under this Treaty, it can be deduced that the UNSC may 
takee enforcement action in accordance with the UN Charter after a State 
Partyy has referred the matter to it.578 

BWC.BWC. It has already been observed that in the BWC there is an intermixture 
off  verification and correction, since the UNSC performs both. Almost all 
referencess to the UNSC in the BWC relate to its role as the verifying body 
off  that Convention, with perhaps one exception in Art. VII , which provides 
thatt each State Party to the BWC undertakes to provide or support 
assistance,, in accordance with the UN Charter, to any Party which so 
requests,, if the UNSC decides that such Party has been exposed to danger as 
aa result of violation of the BWC. This decision of the UNSC may lead it to 
adoptt a certain kind of co-ordinating role for protective purposes. 

ENMODENMOD Convention. Under the ENMOD Convention, States Parties to the 
Conventionn can lodge a complaint with the UNSC (Art. V(3)). The 
intermixturee between verification and correction is less of a problem than 
underr the BWC, since the ENMOD Convention offers the opportunity to 
establishh a Consultative Committee of Experts which functions as an ad hoc 
verifyingg body but which has no enforcement powers. Like under the BWC, 

Seee Shuhua( 1991), p. 132. 
C/:Myjer(1994),p.. 158. 
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mostt provisions in the ENMOD Convention which relate to the UNSC refer 
too its role as verifying body.579 

5.35.3 Provisions on correction/enforcement in regional arms control treaties 

5.3.15.3.1 Provisions on correction/enforcement in Nuclear Weapon Free Zone 
Treaties Treaties 

TlatelolcoTlatelolco Treaty, The Tlatelolco Treaty, with its extensive supervisory 
mechanism,, has provisions on measures in the event of violation of the 
Treatyy in its 'new' Art. 21.580 As described before, the General Conference 
shalll  take note of all cases in which, in its opinion, any Contracting Party is 
nott complying fully with its obligations under the Treaty. In such cases, the 
Generall  Conference shall draw the matter to the attention of the Party 
concerned,, making such recommendations as it deems appropriate (See Art. 
21(1)).. Since the determination by the Conference is only a 
recommendation,, it does not bind the Parties.581 The provisions of par. 1 of 
Art.. 21 are clearly meant to deal with 'minor' cases of non-compliance that 
doo not endanger peace and security.582 If in the opinion of the General 
Conference,, such non-compliance constitutes a violation of the Treaty 
whichh might endanger peace and security, the General Conference shall 
reportt thereon simultaneously to the UNSC and the UNGA through the 
UNS-GG and to the Council of the O AS. The General Conference shall 
likewisee report to the IAEA for such purposes as are relevant in accordance 
withh its Statute (See Art. 22(2)). 

RarotongaRarotonga Treaty. The Rarotonga Treaty makes no references to 
enforcementt action. The only Treaty-provision that refers to what should 
happenn after the process of verification under the Treaty has come to an end 
cann be found in Annex 4, on the Complaints Procedure. Annex 4(9) provides 
thatt if the Consultative Committee has decided that the Party complained of 
iss in breach of its obligations under the Treaty, or that the provisions of 
Annexx 4 have not been complied with, or at any time at the request of either 
thee complainant or complained of Party, the Parties shall meet promptly at a 
meetingg of the South Pacific Forum. Clearly, the Forum is recognised as the 

5799 An exception to this can be found in Art. V(5), which has wordings comparable to those of 
Art.. VII of the BWC. Sur (1988), p. 25, regards this provision as one clearly legitimising the 
usee of countermeasures in reaction to a violation of the ENMOD Convention. 
5800 Due to a renumbering of the Treaty, old articles 20 etc. have become Art. 21, etc. 
5811 See Sur (1988), p. 21. 
5822 The use of the words 'not complying/u/(y' (it. added), the fact that an organ of the Agency 
establishedd by the Treaty deals entirely with the matter by making (non-binding) 
recommendationss and the explicit reference to cases that might endanger peace and security in 
par.. 2 of Art. 20 provide sufficient evidence for this view. 
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'supremee political body in the region'. The South Pacific Forum can be 
expectedd to bring serious matters to the attention of the UNGA or the UNSC 
inn case this would be necessary. 

PelindabaPelindaba Treaty. In the Pelindaba Treaty, the States Parties meet in 
extraordinaryy session in case of non-compliance by a Party complained of. 
Thee States Parties convened in extraordinary session may, as necessary, 
makee recommendations to the Party held to be in breach of its obligations 
andd to the OAU. The OAU may, if necessary, refer the matter to the UNSC 
(Annexx IV (4g)). 

SoutheastSoutheast Asia NWFZ Treaty. There are provisions on 'remedial measures' 
inn Art. 14 of the Southeast Asia NWFZ Treaty. In case the Executive 
Committeee decides in accordance with the Annex on the procedure for a 
fact-findingg mission that there is a breach of the Treaty by a State Party, that 
Statee Party shall within a reasonable time take all steps necessary to bring 
itselff  in full compliance with the Treaty and shall promptly inform the 
Executivee Committee of the action taken or proposed to be taken by it (Art. 
14(1)).5844 This is a kind of 'basic' obligation which mutatis mutandis can be 
consideredd to lie at the basis of the correction/enforcement phase of any 
givenn arms control treaty. Where a State Party fails or refuses to comply 
withh the provisions of Art. 14(1), the Executive Committee shall request the 
Commissionn to convene a meeting (See Art. 14(2)).585 At this meeting, the 
Commissionn shall consider the emergent situation and shall decide on any 
measuree it deems appropriate to cope with the situation, including the 
submissionn of the matter to the IAEA and, where the situation might 
endangerr international peace and security, the UNSC and the UNGA (see 
Art.. 14(3)). It is the Commission, a body of the Treaty, that decides on 
referringg the matter to the IAEA, the UNGA or the UNSC. In the event of 
thee breach of the Protocol attached to the Treaty by a State Party to the 
Protocol,, the Executive Committee shall convene a special meeting of the 
Commissionn to decide on appropriate measures to be taken (see Art. 14(4)). 
Thiss provision on limited action regarding violation of the Protocol does not 
meann the violation of the Protocol is considered less important or less 
seriouss than a violation of the other provisions of the Treaty. The reason is 

Ass stated in the 'Report by the Chairman of the Working Group on a South Pacific 
Nuclearr Free- Zone to the South Pacific Forum', Rarotonga, 4-6 August 1985, Department of 
Foreignn Affairs, Canberra, 1985, p. 37. Cited by Findlay (1991), p. 295. 
5844 Note, that the Treaty at this point refers to a 'reasonable' time, whereas in other provisions 
thee Treaty places strict and fixed time-limits on the State Parties. 

Thee Treaty provides that this meeting shall be convened in accordance with the provisions 
off  Par. 3(e) of Article 9. This paragraph provides only that one of the functions of the 
Executivee Committee shall be to request the Commission to convene a meeting 'when 
appropriatee and necessary', without giving any additional information. 

212 2 



thatt the Protocol (prescribing respect for the Southeast Asia NWFZ) is only 
openn for signature by the declared NWS. As yet, this Protocol has not been 
ratifiedd by the NWS because of disputed territories in the South China 
Sea.5866 In case one of the NWS would sign and thereupon would violate the 
Protocoll  by using or threatening the use of nuclear weapons against any 
Statee Party to the Treaty, this 'matter' would inevitably be brought under the 
attentionn of the appropriate organs of the UN long before the Commission 
couldd have decided to do so. 

5.3.25.3.2 Provisions on correction/enforcement in the CFE Treaty 
Ass has already been observed, the CFE Treaty has no proper follow-up after 
ann inspection has been carried out pursuant to the extensive provisions of 
thee Protocol on Inspection. Article XVI(2A ) provides that the JCG can 
addresss questions relating to compliance with or possible circumvention of 
thee provisions of the Treaty. Given the fact that each State Party has the 
rightt to have placed any issue relating to the Treaty on the agenda of the 
JCGG (Art. XVI(3)), it can be reasonably expected that issues relating to 
correctionn of the misbehaviour of a State Party wil l be dealt with in the JCG. 
Pursuantt to Art. XXI(2) of the CFE Treaty, 'the Depository shall convene an 
extraordinaryy conference of the States Parties, if requested to do so by any 
Statee Party which considers that exceptional circumstances relating to the 
Treatyy have arisen (...).' From these wordings, it seems likely that in 
reactionn to a violation of the Treaty - probably instead of or in addition to a 
meetingg of the JCG - also a meeting of the States Parties pursuant to Art. 
XXI(2)) can be convened.587 If necessary, referral of the matter to the 
appropriatee organs of the UN will no doubt take place, even though no 
explicitt reference to the UN has been made in the text of the CFE Treaty. 

5866 See 'Nuclear Weapon Free Zones', in: Disarmament Times, vol. XXII , no. 2, May 1999. 
5877 The Agreement on Adaptation CFE (1999), adds the new Art. XXl(lbis), which provides 
thatt upon notification of a temporary deployment exceeding a territorial ceiling by more than 
prescribedd numbers of TLE, or upon request by a State Party, the Depository shall convene a 
conferencee of the States Parties at which the hosting and deploying States Parties shall 
explainn the nature of the circumstances which have given rise to the temporary deployment. 
Thee Chairman of the JCG shall inform the Permanent Council and the Forum for Security Co-
operationn of the OSCE of the situation. 
5888 The sensitive nature of the provisions of the CFE Treaty will bring along that in case of 
seriouss violations immediately the aid of the organs of the UN will be invoiced. Lang (1995), 
p.. 83, concludes from the absence of references to the UN that regional security in the CFE 
Treatyy is perceived as a co-operative endeavour but not as a matter of collective security 
withinn the meaning of the UN Charter. 
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6.. The interpretativ e element 

Mostt of the arms control treaties discussed do not contain explicit references 
too the interpretation or specification of the rules of the treaty as part of the 
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supervisoryy process. This is not surprising, since the presence of the 
interpretativee element as such cannot be deduced from the text of a treaty, 
butt instead wil l come to the fore, if at all, during gatherings at which the 
Partiess to a treaty consult and discuss matters that have arisen. If these 
gatheringss are institutionalised, e.g. in the form of meetings of organs 
(plenaryy organs or smaller, 'executive' organs) of a supervising organisation 
establishedd under the treaty, the interpretative element wil l for the most part 
bee implemented in the review stage of the process of verification. It can thus 
bee upheld that most of the time, the supervising body established by the 
treaty,, be it an informal body such as the JCG (CFE Treaty), an organ such 
ass the UNSC (BWC, ENMOD Convention) or a specialised international 
organisationn such as OPANAL (Tlatelolco Treaty), wil l be the one 
implementingg the interpretative element, during meetings, consultation 
roundss and informal discussions regarding the behaviour (including possible 
non-compliance)) of the States Parties. During the meetings, consultation 
roundss and discussions, the exchange of information takes place and 
measuress in furtherance of the principles and objectives of the treaty 
concernedd may be formulated, considered and recommended. It is not 
inconceivablee that as a result of these meetings and discussions, a 
refinementt and clarification of rules wil l occur, which is what the 
interpretativee element is about. In the rare case that the tasks of an organ 
underr the treaty have been strictly limited to fact-finding, this organ is 
unlikelyy to make contributions to the interpretative element. 
Thiss does not mean however, that an institutional framework including a 
supervisingg body would be a prerequisite for the implementation of the 
interpretativee element in supervision. For the processing of the findings of 
thee verification and also the dispute settlement phase usually takes place in 
Revieww Conferences, which can be considered to fulfi l purposes partly 
similarr to the interpretative element. In the absence of any treaty-specific 
supervisoryy mechanism, Review Conferences have tended to become a 
meanss through which concerns about verification and compliance can be 
voiced.. Many arms control treaties have a provision on Review Conferences 
forr the purpose of reviewing the operation of the treaty.590 Review 

Ann exception is the CFE Treaty, in which it is explicitly stated that the States Parties, 
withinn the JCG, shall seek to resolve ambiguities and differences of interpretation that may 
becomee apparent in the way the Treaty is implemented (Art. XVI(2B)). 
5900 See Antarctic Treaty, Art. XII(2); Moon Agreement, Art. 18; Sea-bed Treaty, Art. VII ; 
NPT,, Art. VIII(3) ; BWC, Art. XII ; ENMOD Convention, Art. VIII ; Inhumane Weapons 
Convention,, Art. 8(3); Rarotonga Treaty, Art. 10; Southeast Asia NWFZ Treaty, Art. 20; CFE 
Treaty,, Art. XXI(l) ; APM Convention, Art. 12. 
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Conferencess can usually take place every five (or sometimes ten) years. 
Thee States Parties may of course decide that no (further) Review Conference 
iss necessary.592 Through the Review Conferences the provisions of the 
supervisoryy mechanism can be interpreted in such a way as to contribute to 
thee strengthening of the treaty regime. If at the first Review Conference of a 
givenn treaty the interpretation of certain rules of the treaty takes place, this 
interpretationn wil l be valid at least for the period of time between this first 
Revieww Conference and a second Review Conference. The performance of 
activitiess of supervision, and especially the process of verification, in the 
time-framee between both Review Conferences wil l take place taking into 
accountt the earlier interpretations. 
Reportss by States and comments by experts, usually prepared further by the 
Preparatoryy Committee of the Review Conference, may be efficient 
elementss of information in the context of reviewing the operation of the 
supervisoryy mechanism of the treaty. In this way, the supervising body will 
bee able to oversee the effect of a rule, which may result in a more liberal 
interpretationn or even a modification of this rule. Apart from reports on the 
functioningg of the supervisory mechanism and the record of compliance, 
neww scientific and technological developments relevant to the functioning of 
thee arms control treaty wil l also be discussed in Review Conferences. 

7.. Concluding remarks on the general features of supervisory 
mechanisms s 

Noww that the most representative provisions of the supervisory mechanisms 
off  the multilateral arms control treaties currently in force have been 
discussedd in detail, it is possible to draw some conclusions as to their 
generall  features. It has been argued that in arms control treaties no common 
characteristicss of supervision (especially verification) can be found. 
Indeed,, one might say that in arms control law the differences between the 
treatiess rather than their similarities predominate, viz. differences in time 

5911 The Antarctic Treaty provides for one Review Conference after thirty years from the date 
off  entry into force. The Moon Agreement can be reviewed every five years after entry into 
force,, like the Sea-Bed Treaty, the NPT, the ENMOD Convention, the BWC (five years or 
earlier),, the APM Convention (five years and thereafter if so requested) and the CFE Treaty 
(everyy five years; first Review Conference forty-six months after entry into force). The 
Inhumanee Weapons Convention and the Southeast Asia NWFZ Treaty can be reviewed ten 
yearss after entry into force. The Rarotonga Treaty does not specify a time-frame for its 
Review. . 
5922 E.g., the 1971 Sea-Bed Treaty was reviewed in 1977, 1983 and 1989. No need was felt to 
holdd a fourth Review Conference. See Myjer (1994), p. 158. 
5933 Especially the BWC has been adapted by way of Review Conferences; see Karkoszka 
(1991),, p. 217-221 and see Final Document BWC (1991) and Final Document BWC (1996). 
5944 See Sur (1991), p. 25-28. 
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andd political background, diversity of the negotiating bodies, differences in 
thee treaty's object and spirit, diversity of methods of supervision and of 
institutionall  design. However, despite all those differences it is possible to 
presentt an overview of the general features that are common to the 
supervisoryy mechanisms of the arms control treaties analysed in this chapter. 
Inn this overview, no normative validation is implied - no conclusions as to 
thee effectiveness of supervision relative to the existence of a specific 
supervisoryy mechanism are drawn. 

7.17.1 General features of monitoring provisions in arms control treaties 
Withh regard to monitoring provisions, it can be observed that in many of the 
armss control treaties the exchange of information takes place primarily for 
thee general purpose of co-operation or that it is linked to a suspicion and 
thereforee systematically belongs to the process of verification.595 Monitoring 
iss performed unilaterally (NTMs) or co-operatively through declarations, 
annuall  reports or other sources of information that may (depending on the 
termss of the treaty) be distributed to all States Parties. When reference is 
madee to NTMs they are usually described as 'National Technical Means of 
verification',, although in many cases the use of those NTMs satisfies 
monitoringg conditions (ongoing and 'incident-independent'). All NWFZ 
Treatiess have more or less extensive provisions on monitoring activities. 
Partiess undertake to exchange information and to report any significant 
eventt to the supervisory forum or body, be it a body established by the treaty 
itselff  or an existing regional organisation. Monitoring activities may also be 
performedd through consultations at the regular meetings of the States 
Parties.. During these consultations States Parties usually review the 
operationn and application of the treaty, including its supervisory mechanism. 
Whilee declarations and reports represent the most frequently used methods 
off  monitoring, routine on-site inspections are also often available. The 
connectionn between the monitoring provisions and verification is clear: the 
informationn provided in the phase of monitoring will , if necessary, be used 
ass a source in the stage of fact-finding within the verification process. 

Moree precisely, it can be concluded that with respect to the phase of monitoring, the global 
armss control treaties that apply to uninhabited territories only contain general provisions on 
thee exchange of information, which as a side-effect may enable the de facto monitoring of 
compliancee with the basic obligations of the respective treaties. With regard to the other 
globalglobal arms control treaties, it can be concluded that most of them do not contain provisions 
onn the exchange of information unrelated to any suspicion. Certain provisions, which relate to 
co-operationn for peaceful purposes, might reveal possible non-compliance, but they cannot be 
consideredd sufficient to provide for the ongoing monitoring of compliance with the treaty. 
Occasionally,, in practice the extensive interpretation of treaty provisions during Review 
Conferencess has induced regular exchange of information (e.g. under the auspices of the 
UNS-G,, such as in the case of the BWC). 
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7.27.2 General features of verification provisions in arms control treaties 
Itt appears that within most arms control treaties the phase of verification has 
receivedd considerable attention. In general, the establishment of some kind 
off  forum or body can be considered a prerequisite for the functioning of the 
verificationn process, that by its nature needs a third party as supervisor. 
Severall  treaties establish some kind of committee as verifying body. This 
typee of body is usually not a standing body and lacks real power because its 
proceduree is not compulsory. Instead, the States Parties are free to make use 
off  the procedure but may choose other means as well. The NWFZ Treaties 
containn rather elaborate supervisory mechanisms, including institutionalised 
supervisingg bodies that are meant to play an important role in the 
verificationn process. In the absence of a third party, ad hoc co-operation 
withh regard to verification activities is required; this type of verification 
bearss many 'subjective' characteristics and the treaty can offer only few 
guaranteess for the proper functioning of verification (as becomes clear from 
e.g.. the text of the Sea-Bed Treaty). Most treaties provide that the States 
Partiess may in the course of the verification process invoke the help of other 
Statess or international organisations, including the UN. As the texts of the 
treatiess show, on-site inspection (sometimes called a 'visit'), in some cases 
supplementedd by aerial inspection, is the most important method of 
verification.. Apart from the information received through monitoring 
activities,, the performance of the fact-finding stage within the verification 
processs is almost entirely dependent on the method of inspection. On-site 
inspectionn itself may be merely designated as a possible method of 
verification,, as in the Antarctic Treaty, or it may be arranged in extensive 
detail,, as in the Protocol on Inspection to the CFE Treaty. Inspectors may be 
nationalss of the inspecting Parties (e.g. Antarctic Treaty, CFE Treaty) or 
internationall  inspectors (e.g., IAEA inspectors in NWFZ treaties). As such, 
thee method of inspection has been 'internationalised' to a lesser or higher 
degree.. The review stage of verification cannot be identified as such in the 
textt of the arms control treaties. It is however clear that any 'conclusions' 
(regardingg compliance) may only be drawn from (inspection or other) 
reportss after a proper review of the information gathered has taken place, 
e.g.. in extraordinary or special sessions of (the plenary organ of) the 
supervisingg body. Regarding the stage of assessment, in which it is 
establishedd whether (and if so, to what extent) the treaty has been violated 
byy the suspected State Party, explicit references have only in rare cases been 
laidd down in the treaty text, viz. in those treaties where a body has been 
establishedd that can take decisions which are binding on the States Parties. 
Thiss may well be the same ('executive') body that has been granted the 
powerr to decide - upon request - that a suspected State Party must allow the 
conductt of an on-site inspection on its territory. Assessments made by this 
typee of body can be expected to have legal consequences as well; in case of 
ann established violation there eo ipso exists an obligation for the violator to 
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remedyy negative consequences, in accordance with the law of State 
responsibility.. Otherwise, 'assessments' are mere summaries of 
consultationss between the States Parties directly concerned, i.e. at least the 
Statee Party that believes another to be in violation of the treaty and this 
other,, suspected, State Party. 

7.37.3 General features of dispute settlement provisions in arms control 
treaties treaties 
Inn general, special dispute settlement procedures cannot be found in arms 
controll  treaties. This may be explained partly from the fact that some 
treatiess increasingly place emphasis on the prevention of disputes (e.g. 
BWC)) and that procedures for the peaceful settlement of disputes are 
availablee under general international law, pursuant to Chapter VI of the UN 
Charter.. Some treaties mention mediation through a third State Party or 
throughh the assistance of the UNS-G (Outer Space Treaty, Moon Treaty). 
Otherr treaties directly refer in this respect to the assistance of the UNSC, 
whichh can be invoked by the States Parties and in some cases also by an 
appropriatee regional organisation. The appropriate organs of the UN can of 
coursee also play their part in dispute settlement if an explicit reference to 
theirr possible involvement is absent in a treaty. Where specific methods of 
disputee settlement are summed up in the treaty provisions (e.g. Antarctic 
Treaty,, Southeast Asia NWFZ Treaty), the methods listed in Art. 33(1) of 
thee UN Charter are mentioned, notably with the exception of the possibility 
too 'resort to regional agencies or arrangements'. 

7.47.4 General features of correction/enforcement in arms control treaties 
Sincee enforcement action under a treaty wil l only be directed against a State 
Partyy of which it has been established that it has violated the provisions of 
thatt treaty, the existence of at least some kind of verification mechanism is a 
prerequisitee for treaty-based provisions on correction/enforcement. In arms 
controll  treaties that contain a verification mechanism, an assessment of non-
compliancee made pursuant to this mechanism not only constitutes the 
establishmentt that a violation of the treaty has occurred, but also provides a 
legall  basis for the application of sanctions against the defaulting State Party. 
Treatiess that contain references to enforcement action commonly provide 
thatt the Parties (or in some cases, regional organisations) can refer the 
matterr to the appropriate organs of the UN. Even though the notion of 
'referring'' matters to the UN may include the dispute settlement activities of 
thosee organs, the context of reference (i.e. after a violation has been 
established)) suggests that the UNSC in that respect is called upon to act in 
itss 'enforcing' capacity. Treaties that establish a forum or body usually 
providee that, before addressing the organs of the UN, the States Parties to 
thee treaty shall first meet in special or extraordinary session of this forum or 
bodyy to discuss the matter among themselves. 
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6 6 
Generall  features of supervisory 
mechanismss in global arms control 
treatiess featuring international 
organisations::  OPCW, IAEA , 
CTBTO O 

i.. Introductio n 

Inn the course of the last fifty years co-operation between States in the field 
off  arms control has gradually reached a level of far-reaching organisation, 
culminatingg in the establishment of specialised international organisations as 
supervisingg bodies in arms control treaties. The establishment of any 
internationall  organisation not only confirms a common goal of the 
internationall  community, but also creates an organisational framework that 
grantss the international community some 'capacity to act', a capacity at least 
inn part independent of the States. Such organisation moreover offers the 
possibilityy to all member States to actually participate in the supervision of 
compliance,, both during the phase of implementation of the treaty and 
thereafter,, and enables the member States to mutually control armaments 
withoutt this control being too easily manipulated by the inherent as well as 
thee deliberate ambiguities of the treaty. 
Inn this chapter, the focus wil l be on the global arms control treaties that 
establishh or use a specialised international organisation as their supervising 
body.. They appear in the field of nuclear weapons (IAEA/NPT safeguards 
systemm and CTBT) and chemical weapons (CWC).596 Whereas the CWC 
offerss an example of a comprehensive regime aiming at a complete ban of 
chemicall  weapons, the NPT and the CTBT are both concerned with the 
preventionn of the proliferation of nuclear weapons. 
Thee inquiry started in chapters [4] and [5] will be continued here. Following 
thee theory that has been elaborated in chapter [4], the institutional design 

5966 See the 'Convention on the Prohibition of the Development, Production, Stockpiling and 
thee Use of Chemical Weapons and on their Destruction', text in 32 ILM 800, and see the 
'Comprehensivee nuclear Test Ban Treaty', text in 35 ILM 1439. On the NPT see supra, 
chapterr [5]. 
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andd the methods of the supervisory mechanisms of the CWC, the IAEA-
NPTT system and the CTBT will be examined. The analysis of the 
institutionall  design of these treaties is inter alia meant to clarify what 
powerss have been vested in the organs of the supervising organisations. The 
powerr to take binding decisions is obviously the most important in this 
respect.. Even though, generally speaking, decision-making in international 
organisationss is still dominated by the States, which through their 
representativess in the appropriate organs collectively decide on the most 
fundamentall  questions, the powers of especially the executive and the 
technicall  organs of IAEA, OPCW and CTBTO are considerable and their 
directt influence on the behaviour of the States Parties is significant. 

I.. The CWC and the OPCW 

1.. A brief note on history 

1.11.1 The 1925 Geneva Protocol 
Onn June 17, 1925, the 'Protocol for the Prohibition of the Use in War of 
Asphyxiating,, Poisonous or other Gases, and of Bacteriological Methods of 
Warfare'' was signed. It entered into force February 8, 1928. At that time, 
thee question of the control of chemical weapons had already been high on 
thee international agenda for quite some time.597 The purpose of the 1925 
Genevaa Protocol is that the prohibition reflected in its title shall be 
universallyy accepted as a part of international law, binding alike 'the 
consciencee and practice of nations'. In the Protocol, the High Contracting 
Partiess declare that they, insofar as they are not already Parties to treaties 
prohibitingg such use, accept the prohibition of the use in war of 
asphyxiating,, poisonous or other gases, and of all analogous liquids, 
materialss and devices, agree to extend this prohibition to the use of 
bacteriologicall  methods of warfare and agree to be bound as between 
themselvess according to the terms of this declaration. Furthermore, the High 
Contractingg Parties wil l exert every effort to induce other States to accede to 
thee Protocol. 

Thee 1925 Geneva Protocol is limited in scope because it is valid only with 
respectt to the use of chemical weapons in times of war. It does not relate to 
thee development, possession or transfer of chemical weapons in war, or to 
anyy behaviour whatsoever in times of peace. Moreover, many signatory and 

Alreadyy at the end of the 19th century, efforts had been made to conclude treaties dealing 
withh chemical warfare, but it is safe to assume that the horrors caused by the use of chemical 
weaponss in WW I have been the most direct motive for the efforts to control chemical 
weapons.. For a historical overview, see Robinson (1998), p. 17-36. 
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accedingg States originally made substantive reservations to the Protocol. 
Mostt reservations bring with it that the State making the reservation will 
onlyy observe the prohibition of use in war towards other States Parties to the 
Protocoll  as long as they observe this obligation towards it. This is another 
indicationn of the reciprocal nature of arms control law, which can also be 
foundd in arms control treaties of a later date. 
Al ll  States Parties to the Protocol declare they agree to be bound by its 
provisionss (in fact a statement that pacta servanda sunt). Understandably, 
theree are no provisions relating to any form of supervision of compliance 
withh the prohibitions contained in the Protocol. For how could compliance 
withh a prohibition of use of a certain weapon in wartime be monitored or 
verifiedd in times of peace?599 Furthermore, the States at that point in time 
weree not yet prepared to consider, let alone accept, international supervision 
off  their behaviour with regard to their national armed force. The fact that 
theyy agreed to conclude a Protocol containing a legally binding prohibition 
wass revolutionary enough in itself. Besides, it was felt that compliance 
wouldd in part be induced by the awareness that a violation could bring 
retaliationn in kind, particularly against inadequately protected civilian 
populations.6000 The ban on the use of chemical and biological weapons of 
thee Geneva Protocol, although of major importance, has not proven to be 
veryy effective in practice. Italy, for example, which ratified the Protocol in 
19288 without reservations, did not hesitate to use chemical weapons on a 
largee scale in Libya and Abessynia (Ethiopia) in the 1930s. Also Spain and 
Francee (the latter being the Protocol's depository State) in Marocco in the 
1920s,, Japan against China (1937-1945), Iraq (and possibly also Iran) in the 
Gulff  War in the 1980s, are known to have made use of chemical weapons in 

5988 First, many States declared it to be binding only as regards relations with other Parties. 
Thiss means that the prohibition of the use of chemical weapons is not accepted in the event of 
warr with a State not Party to the Protocol. Second, many States made a reservation in which 
theyy consider the Protocol to cease being binding on them in regard to any enemy States 
whosee armed forces or allies do not observe the provisions of the Protocol. In other words, a 
'firstt violator'- State (and his allies) waives its right to protection against the use of chemical 
weaponss under the Protocol. AH States Parties to the protocol that made the first reservation 
alsoo made the second one. A third kind of reservation consists of the statement that the 
Protocoll  will cease to be binding as regards the use of chemical agents with respect to any 
enemyy state whose armed forces or allies do not observe the provisions. This means that 
Statess Parties having made this kind of reservation wil l not make use of bacteriological 
weaponss in any circumstances, even though in the circumstances described in the reservation 
usee could be made of chemical weapons. Of course, this reservation only received a deeper 
meaningg after 1975, when the BWC entered into force and as the States Parties to the BWC 
reinforcedd their commitment under the 1925 Geneva Protocol. Recently, several States have 
withdrawnn their reservations to the Geneva Protocol. See Gioia (1998), p. 388. 
5999 On the other hand, it might have been possible at that time to agree on the establishment of 
ann ad hoc verifying body as soon as war broke out and one or more of the belligerents was a 
Statee Party to the Protocol. Later, the UNS-G has assumed such a task. See supra, chapter [4]. 
6000 See Blix (2000), p. 74; Kenyon (2000), p. 3. 
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wartime.6011 It is clear, that the norm pacta servanda sunt has been 
insufficientt to secure compliance with the agreed prohibition in the Geneva 
Protocol. . 

1.21.2 Decoupling chemical and biological weapons 
Thee progress in the field of chemical arms control has long been blocked 
becausee it was always linked with biological weapons. It was only after the 
BWCC was concluded in 1972 that serious negotiations on the conclusion of 
aa separate convention on chemical weapons could start.602 It would still take 
overr twenty years to reach agreement on a ban relating to chemical arms, but 
thee agreement that has finally emerged, the CWC, is the most 
comprehensivee single arms control treaty ever concluded. The CWC was 
signedd in 1993 and entered into force after the deposit of the 65th instrument 
off  ratification, on 29 March, 1997. Following the concept of a general and 
completee prohibition, such as had been laid down earlier with regard to 
biologicall  weapons, the aim has been the complete and effective prohibition 
off  the development, production, and stockpiling of all chemical weapons 
andd the assurance of their destruction, which, as the UNGA had already 
statedd in 1978, 'represented one of the most urgent measures of 
disarmament'.6033 The CWC is not meant to replace the Geneva Protocol, as 
appearss in particular from Art. XVI(3) CWC and also from the CWC 
preamble,, which upholds the importance of the 1925 Geneva Protocol and 
expresslyy states that the CWC complements the obligations assumed under 
thatt Protocol. 

2.. Substantive law in the CWC 

2.12.1 Objectives and purposes of the CWC: the CWC preamble 
Thee preamble to the CWC places the Convention within the larger context 
off  the process of international arms control, indicating both the importance 
(inn retrospect) of earlier treaties and referring to the final objective of the 
process,, in that the States Parties to the CWC are determined to act with a 
vieww to achieving progress towards general and complete disarmament 
underr strict and effective control, including the prohibition and elimination 
off  all types of weapons of mass destruction. The preamble to the CWC 
reaffirmss the principles and objectives of, and obligations assumed under, 

Seee Robinson (1998), p. 33-36. On the use of chemical weapons by Iraq, see also 
S/Res/6122 (1988) and S/Res/620 (1988). 

Afterr the topic of chemical and biological weapons had been introduced in 1968 in the 
Eighteenn Nation' Committee on Disarmament (the CD's predecessor of those days), the UK 
inn 1969 proposed to deal with biological weapons ahead of chemical weapons, which was 
acceptedd by the superpowers (US and SU). See Robinson (1998), p. 23-33 
6033 See SSOD-I (1978), par. 75. 
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thee Geneva Protocol and also those of the BWC. In the preamble the 
objectivee of the CWC itself is described as 'to exclude completely the 
possibilityy of the use of chemical weapons, through the implementation of 
thee provisions of the CWC, thereby complementing the obligations assumed 
underr the Geneva Protocol of 1925'. Clearly, the CWC effectively outpaces 
thee Geneva Protocol, in that its complete and effective prohibitions of the 
development,, production, acquisition, stockpiling, retention, transfer and use 
off  chemical weapons and their destruction, are necessary to ensure the 
completee exclusion of the possibility of the use of chemical weapons. 
Comparablee to nuclear arms control treaties, in which developments in the 
fieldd of peaceful use of nuclear energy are exempted from the prohibitions 
andd even promoted, the CWC makes explicit that its purpose is not to 
endangerr the development of 'peaceful uses' of chemicals.60 The States 
Partiess desire to promote the free trade in chemicals and the international 
co-operationn and exchange of scientific and technical information in the 
fieldd of chemical activities for purposes not prohibited under the CWC in 
orderr to enhance the economic and technological development of all States 
Parties.. Provisions on economic and technological development reflect this 
desiree as well.606 The prohibition of the use for war-like purposes of 
chemicalss the possession of which is in itself permitted clearly comes to the 
foree in the prohibition to use herbicides as a method of warfare, which is 
explicitlyy mentioned in the preamble to the CWC. 

2.22.2 Article I - general obligations 
Eachh State Party to the CWC first of all undertakes never under any 
circumstancess to develop, produce, otherwise acquire, stockpile or retain 
chemicall  weapons, or transfer, directly or indirectly, chemical weapons to 
anyonee (Art. 1(1 (a)). This 'negative' obligation remains in force under 'any 
circumstances',, hence in times of peace as well as in times of war. The 
Statess Parties undertake further never under any circumstances to use 
chemicall  weapons and to engage in any military preparations to use 
chemicall  weapons (Art. 1(1 (b, c)). Although non-possession of chemical 
weaponss implies the impossibility of use, this prohibition makes clear that 
thee existing stockpiles (which have to be destroyed in due time) may never 

6044 Vice versa, in Art. IX of the BWC, the States Parties had already affirmed the recognised 
objectivee of effective prohibition of chemical weapons. The States Parties to the CWC recall 
('bearingg in mind') this objective in the preamble. 
6055 This also becomes apparent from the fact that the CSP of the OPCW shall foster 
internationall  co-operation for peaceful purposes in their field. The use of chemicals for 
peacefull  purposes is one of the 'Purposes Not Prohibited' under the CWC (see Art. II(9)(a)). 
6066 See Art. XI of the CWC. This article mainly provides for the rights of all States Parties to 
co-operatee internationally in conducting research and other peaceful activities with regard to 
chemicals.. The States Parties also undertake to review their national regulations in the field of 
thee trade of chemicals in order to render them consistent with the object and purpose of the 
CWCC (XI( 1(c)). 
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underr any circumstance be used, in times of war or in retaliation.607 Finally, 
thee Parties undertake never under any circumstances to assist, encourage or 
induce,, in any way, anyone to engage in any activity prohibited to a State 
Partyy under the CWC (Art. I(l(d)). This formula forbids any State Party to 
supportt or assist governments of other States in acquiring, using or 
preparingg for use of chemical weapons and outlaws any engagement in 
chemicall  terrorism in any other State. A second 'negative obligation' can be 
foundd in par. 5 of Art. I: each State Party undertakes not to use riot control 
agentss as a method of warfare. The possession of this kind of chemicals is 
allowed;; only their use as a weapon is prohibited. 
Thee other 'general obligations' of Art. I of the CWC are 'positive' 
obligationss of result, requiring the States Parties to undertake action to fulfi l 
them.. There are (three) obligations to destroy, which relate to chemical 
weaponss and to Chemical Weapons Production Facilities (CWPFs). Each 
Statee Party undertakes to destroy the chemical weapons as well as the 
CWPFss it owns or possesses, or that are located in any place under its 
jurisdictionn or control, in accordance with the provisions of the CWC (Art. 
1(2,, 4)). Furthermore, each State Party undertakes to destroy all chemical 
weaponss it abandoned on the territory of another State Party. These 
chemicall  weapons are outside the jurisdiction or control of the State Party 
concerned,, but a State Party is still responsible for their destruction if it has 
abandonedd them on the territory of another State Party. For States in whose 
territoryy chemical weapons are located, it is imperative to become a Party to 
thee CWC if they want these weapons to be destroyed (and paid for their 
destruction)) by the State Party that abandoned them on their territory. The 
obligationss to destroy must be performed in accordance with the provisions 
off  the Convention. As we will see, these provisions are very elaborate and 
requiree a high level of international co-operation and organisation. 

2.32.3 The problem of dual use of chemicals 
Onee of the reasons for the comprehensiveness of the supervisory mechanism 
off  the CWC is that the same chemicals may be used for peaceful purposes 
andd for military purposes (as a weapon); it is the kind of use that determines 
whetherr States are dealing with forbidden weapons or peaceful applications 
explicitlyy allowed for. In line with this, 'chemical weapons' has been 
definedd in the CWC as 'toxic chemicals and their precursors, except where 
intendedd for purposes not prohibited under the Convention, as long as the 
typess and quantities are consistent with such purposes'.608 As such, the 

Seee Bothe (1998), p. 3; Robinson (1998), p. 29; Gioia (1998), who observes (at p. 394) 
thatt the obligation not to engage in any military preparations to use chemical weapons, which 
hass been adopted because otherwise a Party to the Convention could, after withdrawing from 
it,, rapidly acquire a full chemical weapons capability if preparations had been undertaken, 
wil ll  certainly also apply in time of armed conflict. 

Art.. II(I) . 'Chemical weapons' also means, together with its meaning under (a) or 
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definitionn excludes the legitimising effect of the unobjectionable purpose 
wheree there are serious reasons to believe that the declared purpose is not 
thee real one because the quantities possessed are too high to be explained by 
thee declared purpose.609 The problem of dual-use capabilities of chemicals is 
tackledd by the regulations on 'Activities Not Prohibited under this 
Convention'' (Art. VI) . Examples of purposes not prohibited under the CWC 
includee industrial, agricultural, research, medical and other peaceful 
purposes,, as well as protective purposes (i.e. protection against toxic 
chemicalss and protection against chemical weapons) and even military 
purposess not connected with the use of chemical weapons and not dependent 
onn the use of the toxic properties of chemicals as a method of warfare (Art. 
11(9)).. After going through all the trouble of controlling and destroying 
chemicall  weapons, it is obvious that each State Party must ensure that toxic 
chemicalss and their precursors are only developed, produced, otherwise 
acquired,, retained, transferred, or used within its territory or in any other 
placee under its jurisdiction or control for purposes not prohibited under the 
CWCC (Cf. Art. VI(2)). However, because of the fact that the use of 
chemicalss for certain purposes is perfectly legitimate under the CWC, 
transparencyy and openness for purposes of the Convention cannot be 
requiredd to be complete and perfect. A separate Annex on the Protection of 
Confidentiall  Information ('Confidentiality Annex') has been added to the 
Convention,, with a special Commission, the 'Commission for the settlement 
off  disputes related to confidentiality' set up as the guardian of the 
confidentialityy regime.610 Art. VI(10) in this respect provides that the 
Technicall  Secretariat (TS) of the OPCW, in conducting verification 
activities,, shall avoid undue intrusion into the State Party's chemical 
activitiess for purposes not prohibited under the CWC, and, in particular, 
shalll  abide by the provisions set forth in the Confidentiality Annex. It is an 
attemptt to strike a delicate balance between achieving the openness required 
forr effective verification on the one hand and taking into account the 
legitimatee concerns about confidential (business) information of States 
Partiess on the other hand. 

Thee search for this delicate balance also accounts for the ambiguities present 
inn certain provisions of the Confidentiality Annex. For example, it is stated 

separately:: (b) munitions and devices, specifically designed to cause death or other harm 
throughh the toxic properties of those toxic chemicals specified in subparagraph (a), which 
wouldd be released as a result of the employment of such munitions and devices'. Finally, it 
means:: (c) 'any equipment specifically designed for use directly in connection with the 
employmentt of munitions and devices specified in subparagraph (b)\ The munitions and 
devices,, together with the equipment designed for use in connection with them, are always 
chemicall  weapons, because by their definition they will always be intended for purposes 
prohibitedd under the CWC. 
609SeeBothe(1998),p.. 3. 
6100 This 'Confidentiality Commission' is a subsidiary organ of the CSP of the OPCW. See the 
Confidentialityy Annex, (D), par. 23. 
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thatt 'States Parties may take such measures as they deem necessary to 
protectt confidentiality, provided that they fulfi l their obligations to 
demonstratee compliance in accordance with the relevant articles and the 
Verificationn Annex' (Conf. Annex C(13)), and 'inspection teams shall be 
guidedd by the principle of conducting on-site inspections in the least 
intrusivee manner possible consistent with the effective and timely 
accomplishmentt of their mission' (Conf. Annex C(14)). In the end, the 
system'ss weighing of interests in openness or confidentiality seems to be in 
favourr of the inspected State Party, since the inspections teams have the 
unconditionall  duty to fully respect the procedures designed to protect 
sensitivee installations and to prevent the disclosure of confidential data 
(Conf.. Annex C(15)). Moreover, it can be noted that the inspection report, 
whichh shall contain the facts relevant to compliance with the CWC, shall be 
handledd in accordance with the regulations established by the OPCW 
governingg the handling of confidential information (Conf. Annex C(17)). 
Thiss provision suggests that the inspected State Party shall be able, at least 
inn theory, to prevent disclosure of any information in the inspection report 
thatt is designated by it as confidential (Cf. Conf. Annex A(2(a)). In this 
respectt the final part of Conf. Annex C, par. 17, providing that if necessary, 
thee information contained in the report shall be processed into less sensitive 
formss before it is transmitted outside the TS and the inspected State Party, 
seemss a compromise so as to secure that at least part of the information in 
thee inspection-report wil l be released outside the technical organ of the 
OPCW.611 1 

2.42.4 Schedule 1, 2, 3 chemicals and facilities 
Ass mentioned, also after the full implementation of the CWC, State-Parties 
remainn at liberty to produce and use chemicals with potential military 
applicationss for 'purposes not prohibited under the Convention'. In 
connectionn with this, a division has been made between so-called Schedule-
1,, 2, and 3 chemicals and facilities related to such chemicals for supervisory 
purposes.6122 Two main factors determine the listing of particular chemicals 
inn particular schedules, viz. the risk posed by the chemical to the object and 
purposee of the CWC and the commercial importance of the chemical. The 
'Annexx on Chemicals' of the CWC makes clear what toxic chemicals and 
whatt precursors are classified as Schedule-1, 2 and 3 chemicals, the 

6111 Note in this respect also Conf. Annex A(c(iii)) : 'Information classified as confidential shall 
bee released by the [OPCW] only through procedures which ensure that the release of 
informationn only occurs in strict conformity with the needs of this Convention.' 
6122 The parts of the Verification Annex which are devoted to the 'Activities not prohibited 
underr the Convention' establish separate regimes for Schedule-1 chemicals and facilities 
relatedd to such chemicals (Part VI); for Schedule-2 chemicals and facilities related to such 
chemicalss (Part VII) ; for Schedule-3 chemicals and facilities related to such chemicals (Part 
VIII )) as well as for other chemical production facilities (Part IX). 
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Schedule-11 being the most toxic and most dangerous having littl e legitimate 
peacefull  or civilian purposes, Schedule-2 chemicals being used for civilian 
purposess in considerable but still small quantities, and Schedule-3 chemicals 
beingg used in large quantities for peaceful purposes. 'Toxic chemicals' are 
alll  chemicals which through their chemical action on life processes can 
causee death, temporary incapacitation or permanent harm to humans or 
animals.6133 Regardless of the origin, method of production and place of 
productionn (facilities, munitions or elsewhere), all such chemicals are 'toxic 
chemicals'. . 
Thee Schedules contained in the Annex on Chemicals list the toxic chemicals 
andd their precursors (i.e. any chemical reactant which takes part at any stage 
inn the production of whatever toxic chemical) that have been identified for 
thee application of supervisory measures. The primary importance that is 
attachedd to the control and destruction of the Schedule-1 chemicals can be 
illustratedd by the specific supervisory arrangements made for Schedule-1 
chemicalss and facilities related to such chemicals. For example, the 
Declarationss that have to be made by the States Parties regarding their 
Schedule-11 chemicals are more detailed and stringent than others, and with 
regardd to the use of Schedule-1 chemicals for purposes not prohibited under 
thee CWC, Part VI of the Verification Annex establishes a strict regime 
(involvingg continuous monitoring activities) somewhat comparable to the 
safeguardss system of the IAEA under the NPT. Also, the 'order of 
destruction'' of chemical weapons based on Schedule-1 chemicals and of 
Schedule-11 chemicals producing CWPF has been arranged in a very 
stringentt and elaborate manner (e.g. there are four separate 'phases' of 
destruction).614 4 

3.. The supervisory mechanism of the CWC: the supervising body 

3.13.1 TheOPCW 
Ass the Convention's supervising body, the States Parties to the CWC 
establishh the Organisation for the Prohibition of Chemical Weapons 
(OPCW),, also referred to as 'the Organisation' (see Art. 11(11)), located at 
Thee Hague (see Art. VUI(3), (14)). Through the OPCW the States Parties 

6133 Art. 11(2)). Temporary incapacitation caused by riot control agents is allowed under the 
Conventionn as long as they are not used as a method of warfare. 'Riot control agent' means 
anyy chemical not listed in a Schedule, which can produce rapidly in humans sensory irritation 
orr disabling physical effects which disappear within a short time following termination of 
exposuree (Art. 11(7)). 
6144 Also the procedure for the conversion of a former CWPF to purposes not prohibited under 
thee Convention is stringently safeguarded, especially with regard to Schedule-1 and Schedule-
22 chemicals (See Ver. Annex, Part V(D), par. 70, 71 and 85). See for a schematic overview 
Robinsonn (1995), p. 506. 
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seekk to achieve the object and purpose of the Convention, ensure the 
implementationn of its provisions, including those for international 
verificationn of compliance with it, and to provide a forum for consultation 
andd co-operation among States Parties (Art. VIII(l)) . From this, it is clear 
thatt the implementation of the supervisory mechanism of the Convention is 
partt of the obligations that the States Parties undertake to achieve. 
Al ll  States Parties to the Convention automatically become members of the 
Organisation;; a State Party shall not be deprived of its membership in the 
Organisationn (Art. VIII(2)) . Expulsion of members apparently cannot be 
appliedd as an internal sanction. The budget of the Organisation shall 
comprisee two separate chapters, one relating to administrative and other 
costs,, and one relating to verification costs, thus emphasising the importance 
separatelyy attached to the verification regime of the CWC. The Organisation 
shalll  conduct its verification activities provided for under the Convention in 
thee least intrusive manner possible consistent with the timely and efficient 
accomplishmentt of their objectives. Only the information and data 
necessaryy to fulfi l its responsibilities can be requested. The OPCW shall 
protectt the confidentiality of information on civil and military activities and 
facilitiess coming to its knowledge in the implementation of this Convention 
and,, in particular, shall abide by the provisions set forth in the 
Confidentialityy Annex (Art. VIII(5)) . These provisions again reflect that a 
balancee must be struck between the powers of the Organisation to conduct 
itss supervisory functions effectively and the sovereign rights of the States 
Partiess to protect confidential information. In undertaking its verification 
activitiess the Organisation shall consider measures to make use of advances 
inn science and technology (Art. VIII(6)) . Hence, there is an a priori  legal 
basiss which enables the Organisation to anticipate on possible future 
verification-evadingg techniques. Furthermore, it is provided that a Scientific 
Advisoryy Board (SAB) be established to enable the Head of the TS to render 
specialisedd advice to the organs of the OPCW or to States Parties, in areas 
off  science and technology relevant to the CWC. The SAB shall be 
composedd of independent experts appointed in accordance with terms of 
referencee adopted by the CSP of the OPCW (VIII ( 19(h)). 
Thee OPCW and its staff shall enjoy on the territory and in any other place 
underr the jurisdiction or control of a State Party such legal capacity and 
suchh privileges and immunities as are necessary for the exercise of its 
functionss (VIU(48, 49)). These provisions emphasise the independence of 
thee OPCW and may provide some guarantee for the 'objective' exercise of 
itss functions. As organs of the Organisation there are established the 
Conferencee of the States Parties (CSP), the Executive Council (EC) and the 
Technicall  Secretariat (TS), see Art. VIII(4) . 
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3.1.13.1.1 The Conference of the States Parties (CSP) 

Composition,Composition, procedures, decision-making 
Thee CSP shall be composed of all members of the OPCW. Each member 
shalll  have one representative in the Conference, who may be accompanied 
byy alternates and advisers. The CSP is composed of State-representatives 
nott independent experts. The CSP shall meet in regular sessions which shall 
bee held annually unless the CSP itself decides otherwise. The CSP may also 
bee convened in special session in certain particular circumstances and in the 
formm of a Review Conference or an Amendment Conference (Art. VIH(13), 
(22)).615 5 

Eachh member of the OPCW shall have one vote in the CSP; a majority of 
thee members shall constitute a quorum for the Conference (Art. VIII(16) 
andd (17)). It is clear that the CWC is meant to be a non-discriminatory 
Convention,, which does not confer special voting-rights upon certain 
members.. The CSP shall take decisions on questions of procedure by a 
simplee majority of the members present and voting. 'Present and voting' 
meanss that States Parties that temporarily have been deprived of their right 
too vote due to indebtedness of their financial contribution (Art. VIH(8)) wil l 
nott be counted in to establish the quorum. Decisions on matters of substance 
shouldd be taken as far as possible by consensus.616 Note, that instead of 
'shall',, which is used by the CWC in almost all other articles, here the 
('weaker')) word 'should' is used. If consensus is not attainable when the 
issuee comes up for decision, the chairman of the CSP shall defer any vote 
forr 24 hours and during this period shall make every effort to facilitate 
achievementt of consensus. The chairman shall report to the Conference 
beforee the end of this period; if consensus has not been attained, the 
Conferencee shall take the decision by a two-thirds majority of members 
presentt and voting unless specified otherwise in the CWC (Art. VIII(18)). 
Theree is no decision blocking capacity by means of a veto or otherwise. The 
factt that a decision eventually can be taken by a two-third majority 
overrulingg the one-third minority, could induce States Parties to make every 
effortt to reach consensus. This same provision could on the other hand bring 
alongg that States Parties avoid pronouncing on sensitive matters in certain 

6155 Art. VII I (12) provides that special sessions shall be convened when decided by the CSP; 
whenn requested by the EC (see VII I (33)); when requested by any member and supported by 
one-thirdd of the members; or in accordance with paragraph 22 to undertake reviews of the 
operationn of the CWC. With regard to amendment conferences, Art. XV(2) provides that a 
proposedd amendment to the CWC shall be considered only by an Amendment Conference. An 
Amendmentt Conference shall be convened if one third or more of the States Parties notify the 
D-GG (the Head of the TS) not later than 30 days after its circulation that they support further 
considerationn of the proposal. 
6,66 The question whether a question is a matter of substance, shall for decision making 
purposess be treated as a matter of substance (Art. VIII(18)). 
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circumstancess and rather conceal their real intentions by general and vague 
wordingss that wil l easily pass the consensus test. 

PowersPowers and functions 
Thee CSP shall be the principal organ of the Organisation. It shall consider 
anyy questions, matters or issues within the scope of the CWC, including 
thosee relating to the powers and functions of the EC and the TS. It may 
makee (non-binding) recommendations and take (binding) decisions on any 
questions,, matters or issues related to the CWC raised by a State Party or 
broughtt to its attention by the EC. The CSP shall oversee the 
implementationn of the CWC, and act in order to promote its object and 
purpose.. The CSP shall review compliance with the CWC (VIII(20)) and 
shalll  take the necessary measures to ensure compliance with the Convention 
(VIII(21(k)) and Art. XII) . It shall establish such subsidiary organs as it finds 
necessaryy for the exercise of its functions in accordance with the CWC 
(VIII(20(f)) .. The CSP shall also oversee the activities of the EC and the TS 
andd may issue guidelines in accordance with the CWC to either of them in 
thee exercise of their functions. This very broad indication of the powers and 
functionss of the CSP renders it almost impossible to argue that a certain 
situationn pertaining to the CWC would fall outside its competence. The use 
off  the word 'guidelines' implies that the CSP decides what general direction 
thee EC and the TS should follow, but also makes clear that the CSP does not 
prescribee actions to be taken by these organs in the exercise of their 
functionss in a concrete situation. The CSP has the power to elect the 
memberss of the EC and approves their rules of procedure and also appoints 
thee D-G, the Head of the TS (upon the recommendation of the EC; see Art. 
VIII((2 11 )(c-e), 43). The CSP has been equipped with various autonomous 
powers,, albeit that the CSP for the making of recommendations and the 
takingg of decisions may rely on the initiative of the EC (See Art. VIII(19)). 

3.1.23.1.2 The Executive Council (EC) 

Composition,Composition, procedures, decision-making 
Thee EC is the executive organ of the OPCW (VHI(30)), with limited 
membership:: it shall consist of 41 members, to be elected by the CSP for 
twoo years and composed of States Parties from Africa (nine), Asia (nine), 
Easternn Europe (five), Latin America and the Caribbean (seven) and 
Westernn Europe (ten) in an equitable geographical distribution, due regard 
alsoo being paid to the importance of chemical industry, as well as to political 
andd security interests (VIII(23)).617 The representatives appointed to the EC 

6177 One further State Party (number forty-one) is to be elected consecutively from the regions 
off  Asia and Latin America and the Caribbean, as a rotating member. The States Parties 
locatedd in the regions mentioned (Africa, Asia, etc.) shall themselves designate the members 
thatt wil l serve on the EC. A specified number of members per region shall consist of the 
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togetherr with their alternates and advisers shall enjoy such privileges and 
immunitiess as are necessary in the independent exercise of their functions in 
connectionn with the OPCW (VHI(49)). Art. Vm(29) arranges voting and 
decision-making.. Each member of the EC shall have one vote. Questions of 
proceduree shall be decided by a simple majority of the members of the EC. 
Unlesss specified otherwise in the Convention, the EC shall take decisions on 
questionss of substance with a two-third majority of all its members.618 Even 
thoughh the EC in practice wil l probably try to reach consensus, on the basis 
off  the provisions of the Convention it is not required to do so. It is stated as 
suchh that a two-third majority wil l decide, thus preventing any State Party 
(or,, at least in theory, even a group of States Parties) from blocking 
decision-makingg by the EC. The EC shall meet for regular sessions, but may 
alsoo meet in between those sessions as often as may be required for the 
fulfilmentt of its powers and functions (VHI(28)). 

PowersPowers and functions 
Thee EC, as the executive organ of the OPCW, shall be responsible to the 
CSP.. In carrying out its powers and functions entrusted to it under the CWC, 
ass well as those functions delegated to it by the CSP, the EC shall act in 
conformityy with the recommendations, decisions and guidelines of the CSP 
andd assure their proper and continuous implementation (VH1(30)). From this 
andd other provisions, it is apparent that the EC is subordinate to the CSP; it 
hass to carry out and assure the implementation of recommendations of the 
CSP,, which logically are non-binding acts.619 

Thee EC shall promote the effective implementation of, and compliance with, 
thee CWC. Importantly, it has the power to decide on many matters 
pertainingg to questions of compliance. The EC shall facilitate consultations 
andd co-operation among the States Parties at their request (VIII(31)); 
approvee agreements and arrangements relating to the implementation of 
verificationn activities, negotiated by the TS with States Parties (VIII(34)(c)); 
thee EC shall consider any issue or matter within its competence affecting the 
CWCC and its implementation, including concerns regarding compliance, and 
casess of non-compliance, and, as appropriate, inform States Parties and 
bringg the issue or matter to the attention of the CSP (VIII(35)); the EC may 

Statess Parties with the most significant national chemical industry in the region as determined 
byy internationally reported and published data. 
6188 When the issue arises as to whether the question is one of substance or not, that question 
shalll  be treated as a matter of substance unless otherwise decided by the EC by the majority 
requiredd for decisions on matters of substance (VIII(29). An example of a decision that may 
bee taken by simple majority by the EC on what is no doubt a question of substance can be 
foundd in Art. X( 10). 
6199 See in this regard also Art. VIII(32(b)), which provides that the EC shall submit to the 
CSP,, inter alia, 'the report on the performance of its own activities and such special reports 
(...)) which the CSP may request'. Furthermore, the agreements or arrangements that the EC 
mayy conclude on behalf of the OPCW are subject to prior approval of the CSP (VIII(34(a)). 
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consultt with States Parties that have caused doubts or concerns regarding 
compliance,, and may even request States Parties concerned to take measures 
too redress the situation; the EC may finally take measures to the extent that 
itt considers further action to be necessary (VIII(36)). In addition to the 
generall  powers mentioned, the EC has many specific powers in all stages of 
thee process of verification (see infra).620 The EC can be considered the 
centrall  organ in the process of CWC supervision. 

3.1.33.1.3 The Technical Secretariat (TS) 

CompositionComposition and procedures 
Thee TS shall comprise inspectors, a Director-General (D-G), who shall be 
itss head and chief administrative officer, and such scientific, technical and 
otherr personnel as may be required (VIII(41)). The Inspectorate shall be a 
unitt of the TS and shall act under the supervision of the D-G (VIII(42)). The 
D-GG shall be responsible to both the CSP and the EC for the appointment of 
thee staff, the recruitment of which shall be guided by the principle of 
efficiency6211 and the functioning of the TS (Vm(44)). The D-G and the staff 
off  the TS shall enjoy such privileges and immunities as are necessary in the 
independentt exercise of their functions in connection with the OPCW 
(VIH(49));; however during the conduct of verification activities, their 
privilegess and immunities shall be those set forth in Part 11(B) of the 
Verificationn Annex (VIII(51)). Although only citizens of States Parties to 
thee CWC can serve as inspectors (VIII(44)), the Convention makes 
absolutelyy clear that the TS comprises an international staff: in the 
performancee of their duties, the D-G, the inspectors and the other members 
off  the staff shall not seek or receive instructions from any Government or 
fromfrom any other source external to the OPCW. They shall refrain from any 
actionn that might reflect on their positions as international officers 
responsiblee only to the CSP and the EC (Art. VIII(46)). Once again it is 
emphasisedd that the Inspectorate under the procedures of the CWC is truly 
'international'' and that inspection by the OPCW is out of the hands of the 
individuall  States Parties.622 

Thee EC also has important 'internal' supervisory functions. It shall e.g. supervise the 
activitiess of the TS and co-operate with the National Authority of each State Party (VIII(31)). 
6211 Art. VIII(44): "(...) recruitment shall be guided by the principle that the staff shall be kept 
too the minimum necessary for the proper discharge of the responsibilities of the Technical 
Secretariat." " 
6222 This is further strengthened by the provision that each State Party shall respect the 
exclusivelyy international character of the responsibilities of the D-G, the inspectors and the 
otherr members of the staff, and shall not seek to influence them in the discharge of their 
responsibilitiess (VIII(47)). But note, that States Parties are not precluded from arranging by 
mutuall  consent for inspections among themselves to clarify and resolve matters; see Art 
IX(2). . 
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PowersPowers and functions 
Thee TS essentially has a supportive role: it shall assist the CSP and the EC 
inn the performance of their functions. This does not mean the TS would 
havee no autonomous powers. On the contrary: the TS shall carry out the 
verificationn measures provided for in the CWC, perform other functions 
entrustedd to it under the CWC as well as those functions delegated to it by 
thee CSP and the EC (V13I(37)); provide administrative and technical support 
too the CSP, the EC, subsidiary organs and States Parties in their 
implementationn of the Convention (Vm(38(c, e)); address and receive 
communicationss on behalf of the OPCW to and from States on matters 
pertainingg to the implementation of the CWC (VIII(38(d)); inform the EC of 
anyy problem that has arisen with regard to the discharge of its functions 
(Vm(40)).. The TS also has a role in the co-ordination, organisation and 
administeringg of different institutions.623 The D-G is the central 'liaison-
officer11 in the contacts between the OPCW and individual States Parties. He 
alsoo has the primary responsibility for ensuring the protection of 
confidentiall  information under the CWC (see Conf. Annex, par. (A)(2)). 

4.. The supervisory mechanism of the CWC: methods of supervision 

4.14.1 Monitoring provisions in the CWC 

GeneralGeneral remarks 

Noo other arms control agreement demonstrates the connection between 
provisionss on monitoring and the process of verification better than does the 
CWC.. All verification activities are linked to the information on possession 
andd (plans for) destruction of chemical weapons that must be provided in 
Declarationss by the States Parties. The Declarations are the core of the 
monitoringg phase of the CWC and cover not only information on possession, 
transferss and plans for destruction of chemical weapons, but also annual 
recordss of the destruction (or temporary conversion) of equipment and 
buildingss housing equipment used or usable for the production of chemical 
weapons,, and annual statements regarding the regime for purposes not 
prohibitedd under the Convention. What should be the contents of these 
Declarationss is prescribed in a detailed and precise manner, and only in rare 
instancess incomplete Declarations are accepted, with the additional 
requirementt that the reasons for their incompleteness be stated. 

6233 The TS shall co-ordinate the establishment and maintenance of permanent stockpiles of 
emergencyy and humanitarian assistance by States Parties, and may inspect the items 
maintainedd for serviceability (VIII(39(b)); the TS shall administer the Voluntary Fund 
referredd to in Art. X of the CWC (VIII(3( c )); the D-G of the TS shall be responsible for the 
organisationn and functioning of the Scientific Advisory Board (SAB) (VIII(45)). 
6244 See, e.g., Arts. III(l(a(iii) ) and III(l(a(iv) ) and Part IV(A(36)) of the Verification Annex. 
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Furthermore,, the accuracy of Declarations is systematically verified and 
theirr contents are confirmed by the TS. It should be realised, however, that 
thee Declarations themselves are entirely dependent on national monitoring 
andd data collection, and hence if States Parties feed inaccurate data into the 
systemm then inaccurate information is what probably wil l come out.625 

Inn addition to the Declarations on possession and destruction plans, 
Technicall  Means for the purpose of continuous monitoring are available 
underr the Convention. Finally, a general exchange of information (reports, 
declarations,, etc.) is provided for, which allows for all States Parties to 
makee use of the information provided by other States Parties (except for 
possiblee confidential parts of it); this enables them to formulate their own 
thoughtss about the level of compliance of other States Parties. In addition, it 
shouldd be noted that the conclusion of bilateral agreements on the exchange 
off  information is allowed in addition to the institutionalised process of 
informationn exchange through the OPCW. 

4.1.14.1.1 Declarations on ownership or possession (Art. Ill) 
Thee process of supervision of the CWC starts on the basis of Declarations 
thatt have to be submitted by the States Parties. Art. Il l of the CWC 
prescribess that Each State Party submits to the Organisation, not later than 
300 days after the CWC enters into force for it, specified declarations with 
respectt to: (a) chemical weapons; (b) old chemical weapons and abandoned 
chemicall  weapons; (c) chemical weapons production facilities; (d) other 
facilities;; and (e) riot control agents. 
Thee precise information that shall be specified in the Declarations has been 
laidd down in Art. in and Part IV and V of the Verification Annex to the 
CWC.. Any chemical weapons discovered by a State Party after the initial 
declarationn of chemical weapons shall be reported, secured and destroyed 
(Art.. IV(9)). Declarations also have to be submitted by the States Parties 
withh regard to 'Activities not prohibited under the Convention', in 
accordancee with Art. VI and the relevant parts of the Verification Annex. 
Thosee Declarations form the starting-point to secure that the provisions on 
usee of toxic chemicals and their precursors for purposes not prohibited 
underr the CWC (See the definition in Art. 11(9)) wil l not be frustrated or 
abused. . 

a.a. Declarations with respect to chemical weapons 
Inn these declarations, each State Party shall indicate whether it owns or 
possessess any chemical weapons, or whether there are any chemical 
weaponss located in any place under its jurisdiction or control; specify the 
precisee location, aggregate quantity and detailed inventory of chemical 
weaponss it owns or possesses, or that are located in any place under its 

Cf.Cf. Robinson (1995), p. 491-492; Marauhn (1998), p. 220. 

234 4 



jurisdictionn or control (111(1 (a)(i, ii)) . Next to these Declarations on the 
presencee of chemical weapons on the territory of the State Party or place 
underr its jurisdiction or control, each State Party has to declare whether it 
hass transferred or received, directly or indirectly, any chemical weapons 
sincee January 1946 and specify the transfer or receipt of such weapons 
(m(l(a(iv)).. Finally, each State Party has to provide its general plan for 
destructionn of chemical weapons that it owns or possesses, or that are 
locatedd in anyplace under its jurisdiction or control (111(1 (a(v)). 

b.b. Declarations with respect to old and abandoned chemical weapons 
Statess also have to make declarations with respect to old chemical weapons 
andd abandoned chemical weapons (and provide all available information in 
accordancee with Part IV(B)(3, 8, 10) of the Verification Annex). Art. 11(5) 
definess old chemical weapons as (a) chemical weapons which were 
producedd before 1925, or (b) chemical weapons produced in the period 
betweenn 1925 and 1946 that have deteriorated to such extent that they can 
noo longer be used as chemical weapons. It is clear that under the 
Convention,, 'old chemical weapons' were once weapons, but can no longer 
bee considered useful as such. 'Abandoned chemical weapons' means 
chemicall  weapons, including old chemical weapons, that have been 
abandonedd by a State after 1 January 1925 on the territory of another State 
withoutt the consent of the latter (Art. 11(6)). 

c.c. Declarations with respect to CWPF 
Statess must also submit declarations with respect to CWPF. Art. 11(8) of the 
CWCC defines extensively what is meant by such facilities. Simply put, all 
(buildingss housing) equipment of which the chemicals producing processes 
containn chemicals that can be used for weapons purposes and not for 
purposess not prohibited under the Convention above one tonne per year, are 
CWPF. . 
Eachh State has to declare whether it has or has had any CWPF under its 
ownershipp or possession, or that is or has been located in any place under its 
jurisdictionn or control at any time since 1 January 1946 and has to specify 
thiss or these facilities. Furthermore, it has to report any CWPF on its 
territoryy that another State owns or possesses or has owned or possessed or 
thatt is or has been located in any place on its territory under the jurisdiction 
orr control of another State at any time since 1 January 1946. Each State also 
hass to declare whether it has transferred or received, directly or indirectly, 
anyy equipment for the production of chemical weapons since 1 January 1946 
andd specify the transfer or receipt of such equipment. Each State has to 
providee as well its general plan for destruction of any CWPF it owns or 
possesses,, or that is located in any place under its jurisdiction or control, 
andd specify actions to be taken for closure of any CWPF. Finally, each State 
Partyy has to provide its general plan for any temporary conversion of any 
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CWPFF into a chemical weapons destruction facility. The question whether 
orr not a certain facility can be qualified as a CWPF is relevant, given that 
thesee facilities have to be destroyed in accordance with specific provisions 
off  the Verification Annex of the CWC and also given that the type of 
declarationss that have to be made with regard to the CWPF differ from the 
declarationss that have to be made with respect to other facilities. 

d.d. Declarations with respect to other facilities 
Withh respect to other facilities, e.g. the facilities having a production 
capacityy for synthesis of chemicals that is less than one tonne (see Art. 
II(8)(b)(I)),, the State has to specify the precise location, nature and general 
scopee of activities of any such facility or establishment under its ownership 
orr possession, or located in any place under its jurisdiction or control. 
Facilitiess that are not designed, constructed or used to produce chemicals 
listedd in Schedule-1 or more than one tonne per year of other chemicals that 
aree useless for purposes not prohibited under the Convention, but that could 
bee used for chemical weapons purposes, as well as facilities that are not 
designed,, constructed or used for fillin g chemical weapons into munitions 
andd devices, are not CWPF and are therefore subject to the 'declarations 
withh respect to other facilities'. 

e.e. Declarations with respect to riot control agents 
Withh respect to riot control agents, any state has to specify (and update 
withinn 30 days after any change becomes effective) the chemical name, 
structurall  formula and Chemical Abstracts Service (CAS) registry number, 
iff  assigned, of each chemical it holds for riot control purposes. 

4.1.24.1.2 Plans, Declarations and information relating to destruction 
Thee positive 'obligation to destroy' that the States Parties to the CWC 
undertakee is also connected to the provision of information by the States 
Partiess to the TS of the OPCW. This information is provided by way of 
Annuall  Plans, Declarations, or in other forms. 

AnnualAnnual Plans and Declarations concerning destruction of chemical 
weapons weapons 
Pursuantt to Art. IV(7) each State Party shall submit detailed plans to the TS 
forr the destruction of chemical weapons it owns or possesses, or that are 
locatedd in any place under its jurisdiction or control (except old and 
abandonedd chemical weapons), not later than 60 days before each annual 
destructionn period begins; the detailed plans shall encompass all stocks to be 
destroyedd during the next annual destruction period. The State Party shall 
furthermoree submit declarations annually regarding the implementation of 
itss plan for destruction of these chemical weapons, not later than 60 days 
afterr the end of the annual destruction period. Finally, the State Party shall 
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certify,, not later than 30 days after the destruction process has been 
completed,, that all of these chemical weapons have been destroyed. 

InformationInformation on chemical weapons destruction facilities 
AA State Party shall provide for each of its chemical weapons destruction 
facilitiess (i.e. the facilities where the destruction of the chemical weapons 
wil ll  take place), detailed facility information to assist the TS in developing 
preliminaryy inspection procedures for use at the facility (par. 30 of Part 
IV(A )) of the Verification Annex). After a review of the detailed facility 
information,, the TS, if the need arises, shall enter into consultations with the 
Statee Party in order to ensure inter alia that the facility operation allows 
appropriatee verification (par. 35 of Part IV(A)) . 

PlansPlans and Declarations concerning destruction ofCWPF 
Eachh State Party shall annually submit declarations regarding the 
implementationn of its plans for the destruction of all CWPF it owns or 
possesses,, or that are located in any place under its jurisdiction or control, 
nott later than 90 days after each annual destruction period (Art. V(9(b)). 

4.1.34.1.3 Declarations with respect to chemicals and facilities used for activities 
notnot prohibited under the Convention (Art. VI) 
Art.. VI of the CWC relates to activities not prohibited under the CWC. The 
productionn of chemicals, even Schedule-1 chemicals, for purposes not 
prohibitedd under the Convention is allowed under stringent conditions. With 
regardd to supervision over the 'activities not prohibited under the 
Convention',, Art. VI(7, 8) provides for methods of monitoring. Each State 
Partyy is required to make an initial Declaration on relevant chemicals and 
facilitiess in accordance with the Verification Annex, and subsequently to 
makee annual Declarations regarding the same chemicals and facilities. The 
Annexx specifies what Declarations must be made with regard to chemicals 
andd facilities listed under Schedule-1 (Part VI of the Annex), 2 (Part VII of 
thee Annex), 3 (Part VII I of the Annex) and 'other chemical production 
facilities'' (Part IX of the Annex). The pattern of all these 'obligations to 
declare'' is similar. Initial and annual Declarations shall include aggregate 
nationall  data for the previous year on the quantities produced, processed, 
consumed,, imported and exported of each Schedule-2 and 3 chemical, as 
wellwell as a quantitative specification of import and export for each country 
involved.6266 Furthermore, initial and annual Declarations are required for all 
plantt sites that comprise one or more plant(s) that produced, processed or 
consumedd during any of the previous three calendar years or is anticipated 
too produce, process or consume in the next year more than a specified 
amountt of Schedule-2 or 3 chemical(s) and 'unscheduled discrete organic 

Seee Part VII(A(1) ) for Schedule-2 chemicals; Part VIII(A(1) ) for Schedule-3 chemicals. 
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chemicals'' that are produced in other chemical production facilities. A list 
off  specified information on plant sites shall be transmitted by the TS to 
Statess Parties upon request (See Part VII(A(11)); Part VHI(A(11)); Part 
DC(A(8)). . 
Thee Declarations to be made pursuant to the regime for Schedule-1 
chemicalss and facilities is distinct from the others. In Part VI of the 
Verificationn Annex, a strict regulation has been laid down regarding 
facilitiess producing Schedule-1 chemicals: in principle, they have to be 
producedd in a 'Single Small-Scale Facility' (SSSF) whereas 'other facilities' 
forr the production of these chemicals may serve to produce chemicals only 
inn clearly specified quantities (See Part VI(C)(8-12)). Each State Party that 
operatess a SSSF shall make an initial and detailed annual declaration 
regardingg the activities of the facility for both the previous year and 
regardingg the projected activities and the anticipated production at the 
facilityy for the coming year (Part VI(D(13, 15, 16)). Initial and detailed 
annuall  declarations are to be made with regard to the 'other facilities' that 
producee certain quantities of Schedule-1 chemicals as well (Part VI(D(17, 
19,20)). . 

4.1.44.1.4 Exchange of information: information to and from the TS 
Sincee the supervisory mechanism of the CWC relies to a large extent on the 
Declarations,, plans and annual reports of the States Parties, it is of utmost 
importancee that all States Parties to the CWC, as well as the organs of the 
OPCW,, are informed on a regular, or even permanent, basis of any relevant 
changess and events. Therefore, the CWC foresees in the general exchange of 
information,, through the (D-G of the) TS, to and from the organs of the 
OPCWW and the States Parties. 

ExchangeExchange of information between the TS and other organs of the OPCW 
Art.. VIII(40) provides that the TS shall inform the EC of any problem that 
hass arisen with regard to the discharge of its functions, including doubts, 
ambiguitiess or uncertainties about compliance with the CWC that have come 
too its notice in the performance of its verification activities and that it has 
beenn unable to resolve or clarify through its consultations with the State 
Partyy concerned. The importance of this provision can be illustrated by 
pointingg at the general rules for the conduct of on-site inspections. The 
Verificationn Annex, Part 11(51) establishes a right for inspectors to request 
clarificationss in connection with ambiguities that arise during an inspection. 
Iff  the ambiguity cannot be removed during the inspection, the inspectors 
shalll  notify the TS immediately. This provision coupled with Art. VIII(40) 

6277 See Part VII(A(3 , 4, 9)) for Schedule-2 chemicals, Part VIII(A(3,4, 9)) for Schedule-3 
chemicalss and Part IX (A(l , 3) for other chemical production facilities. 
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renderss it possible that the EC be informed of any ambiguities in the course 
off  the inspection. 

ExchangeExchange of information between the States Parties through the TS 
Theree is not only a routine flow of information within the OPCW, from the 
TSS to the EC, but also between the States Parties, through the TS. The 
Confidentialityy Annex makes it clear that the TS shall distribute specific 
informationn it receives from a State Party routinely to all States Parties. Part 
A(2(b))) provides that all data and documents obtained by the TS shall be 
evaluatedd by the appropriate unit of the TS in order to establish whether 
theyy contain confidential information. 
Dataa required by States Parties to allow them to keep abreast of the 
continuedd compliance with the CWC by other States Parties shall be 
routinelyy provided by the TS. Such data shall encompass: (i) the initial and 
annuall  Reports and Declarations provided by States Parties under articles 
EQ,, IV, V and VI, in accordance with the provisions set forth in the 
Verificationn Annex; (ii ) general reports on the results and effectiveness of 
verificationn activities; and (iii ) information to be supplied to all States 
Partiess in accordance with the provisions of the CWC. 
Confidentiall  information shall not be released. Information shall be 
consideredd confidential if it is so designated by the State Party from which 
thee information was obtained and to which the information refers, or in the 
judgementt of the D-G, its unauthorised disclosure could reasonably be 
expectedd to cause damage to the State Party to which it refers or to the 
mechanismss for implementation of the CWC (Conf. Annex Part A(2(a)). 

4.1.54.1.5 Information relating to assistance and protection against chemical 
weapons weapons 
Sincee the (threat of) use of chemical weapons constitutes the most serious 
dangerr to the CWC, there are separate provisions on information to cope 
specificallyy with this danger. Art. X of the CWC arranges for general 
technicall  assistance and protection to States Parties by way of co-ordination 
andd delivery of, inter alia, detection equipment, alarm systems, protective 
equipment,, decontamination equipment, medical antidotes and advice on 
anyy of the protective measures (X(l)) . In connection with this, the TS shall 
establishh a data bank containing freely available information concerning 
variouss means of protection against chemical weapons as well as such 
informationn as provided by States Parties (X(5)). Each State Party 
undertakess to provide assistance through the OPCW and shall contribute to a 
'voluntaryy fund for assistance' (X(7(a)), conclude agreements with the 
OPCWW concerning the procurement of assistance or declare the kind of 
assistancee it might provide in response to an appeal by the OPCW (X(7)). 
Mostt of these measures amount to general exchanges of information that 
mayy be of help to a State Party that suffers from the use or threat of use of 
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chemicall  weapons. It is made explicit that nothing in the CWC shall be 
interpretedd as impeding the right of States to request and provide bilateral 
assistancee and to conclude individual agreements with other States Parties 
concerningg the emergency procurement of assistance (X(6)). 

4.4. J. 6 Monitoring methods in the context of inspections 
Methodss of permanent monitoring are provided in the CWC in the context 
off  on-site inspections (in itself primarily used as a method of verification).628 

Wheree applicable, the TS shall have the right to have continuous monitoring 
methodss and systems and seals installed, to use them in conformity with the 
relevantt provisions of the CWC and the facility agreements between States 
Partiess and the OPCW (See Part m(B)(10)). The inspected State Party shall 
providee the necessary preparation and support for the establishment of the 
monitoringg methods and systems. The support requested from the inspected 
Statee Party includes that the inspected State Party shall notify the TS if an 
eventt occurs or may occur at a facility where monitoring methods are 
installed,, which may have an impact on the monitoring system.629 Hence, 
evenn the mere possibility of the occurrence of events having an impact on 
thee monitoring system warrants notification. In case of anomaly regarding 
thee monitoring system, the TS shall examine and determine whether this 
anomalyy results from equipment malfunction or activities at the facility. It 
mayy initiate inspections or visits to the facility to immediately ascertain the 
actuall  situation. The TS shall report any problem to the inspected State 
Partyy which shall assist in its resolution (Part HI(B), par. 16). 

4.24.2 Verification provisions in the CWC 

GeneralGeneral remarks 
Ass mentioned, the provisions on verification of the CWC are directly 
connectedd to, and largely conditioned by, the Declarations made by the 
Statess Parties in the phase of monitoring. The process of verification inter 
aliaalia provides for the systematic verification of the accuracy of those 
Declarations.. Whereas Art. IV, which provides for the framework of 
verificationn of chemical weapons destruction, is linked to the Declarations 
onn chemical weapons (and old and abandoned ones), Art. V is linked to the 
Declarationss on the CWPFs and other facilities. Detailed operational and 
otherr procedures for the implementation of these obligations are set forth in 
separatee 'Parts' of the Verification Annex. 

6288 See Arts. IV(3, 5), V(3, 7(b), 15) and VI(3). 
Partt III(B) , par. 14. Pursuant to par. 15, the inspection team shall verify during inspection 

thatt the monitoring system functions correctly. 
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Thee most important fact-finding method of the CWC is on-site inspection. 
Apartt from 'initial' inspections to verify the Declarations made, several 
inspectionn procedures exist, of a 'routine' as well as of a 'challenge' 
nature.6300 'Routine' inspection is the primary means to verify compliance 
underr the CWC, while challenge inspection and investigations of alleged use 
servee to fil l the remaining gaps in the overall verification system.631 The 
CWCC has an international Inspectorate, consisting of inspectors and 
inspection-assistantss that are designated by the TS. Verification activities 
underr the CWC shall only be performed by designated inspectors and 
inspectionn assistants (Part II, par. 3). The inspectors enjoy privileges and 
immunitiess that are linked to the effective exercise of their functions (Part II, 
par.. 10-15). Abuse of these privileges and immunities may have serious 
consequences:: the D-G may even expressly waive the immunity of the 
inspectorss under certain conditions (Part II, par. 13-14). Only objects which 
Statess Parties have declared are liable to routine inspection by the CWC 
Inspectorate.. The object to be inspected shall be chosen by the TS in such as 
wayy as to preclude the prediction of precisely when this wil l happen. As 
such,, a small element of surprise in the 'routine' on-site verification is 
retainedd as much as possible under the circumstances. In general, the 
inspectedd State Party shall be notified of inspections not less than 24 hours 
inn advance of the planned arrival of the inspection team and initial 
inspectionss shall be notified not less than 72 hours in advance (Part 11(C), 
par.. 17, 18). Furthermore, the inspection team shall have unimpeded access 
too inspection sites and inspectors shall have the right to interview facility 
personnell  and to have samples taken and analysed (See Part II, par. 45-58). 
Still,, in carrying out their inspection, the inspection team is bound to strictly 
observee the instructions of the D-G to the team for the conduct of a 
particularr inspection as laid down in the inspection mandate issued by the 
D-G,, and must refrain from activities going beyond this mandate (See Part 
1(14)) and Part 11(39)). As will become clear, the methods of fact-finding of 
thee verification process in the CWC are used in various situations for 
variouss purposes and with accordingly various institutional designs which 
entaill  specific rules and procedures. Regarding 'routine' inspections it is 
expresslyy stipulated that special provisions will take precedence where they 
differr from the general provisions (Part 11(66)). 

6300 According to Ver. Annex Part I ('Definitions'), par. 11, "initial inspection" means the first 
on-sitee inspection of facilities to verify declarations submitted pursuant to articles III , IV, V 
andd VI and the Verification Annex itself. In Ver. Annex Part I, par. 3, "Challenge Inspection" 
iss defined as 'the inspection of any facility or location in the territory or in any other place 
underr the jurisdiction or control of a State Party requested by another State Party pursuant to 
articlee IX, par. 8 to 25'. There is no mention of'Routine Inspection' in the definitions; still 
theree is reference to challenge inspections as opposed to 'routine inspection activities', e.g. in 
Annexx Part X(A), par. 1. 
6311 See Marauhn (1998), p. 219. See also Robinson (1995), p. 496-498. 
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Inn the CWC, account is being taken of agreements concluded earlier on the 
samee subject matter between two or more States Parties to the Convention. 
Inn carrying out verification activities, the OPCW shall consider measures to 
avoidd unnecessary duplication of bilateral or multilateral agreements on 
verificationn of chemical weapons storage and their destruction among States 
Parties.. To this end, the EC shall decide to limit verification to measures 
complementaryy to those undertaken pursuant to such a bilateral or 
multilaterall  agreement, if it considers that the verification provisions of the 
agreementt and the CWC are consistent, implementation of such an 
agreementt provides for sufficient assurance of compliance with the relevant 
provisionss of the CWC, and parties to the agreement keep the OPCW fully 
informedd about their verification activities (Art. IV(13); Art. V(16)).632 

Fromm this it is clear that the essence of the verification process (of both the 
CWCC and the other agreements) is the 'sufficient assurance' of compliance. 

4.2.14.2.1 Stage 1 of the verification process: fact-finding 

4.2.1.14.2.1.1 Fact-finding with respect to chemical weapons 

VerificationVerification of Declarations on chemical weapons - Art. IV 
Eachh State Party shall, immediately after the Declarations with respect to 
chemicall  weapons (under Art. 111(1 (a)) have been submitted, provide access 
too all chemical weapons its owns or possesses, or that are located in any 
placee under its jurisdiction or control (except old and abandoned chemical 
weapons),, for the purpose of systematic verification of the Declaration 
throughh on-site inspection (Art. IV(4)). The precise purpose of the 
verificationn of Declarations shall be to confirm through on-site inspection 
thee accuracy of the relevant Declarations made pursuant to Art. in (See Part 
IV(A(37)).. The verification shall be conducted promptly after a Declaration 
iss submitted. Agreed seals, markers or other inventory control procedures 
shalll  be employed, as appropriate, to facilitate an accurate inventory of the 
chemicall  weapons at each storage facility (Part IV(A(39)). 

VerificationVerification of chemical weapons at storage facilities - Art. IV 
Art.. IV(3) provides that all locations at which chemical weapons which are 
ownedd or possessed by a State, or located in any place under its jurisdiction 
orr control (except old and abandoned chemical weapons) are stored or 
destroyed,, shall be subject to systematic verification through on-site 
inspectionn and monitoring with on-site methods. Each State Party shall 

Iff  the EC takes a decision concerning overlap of the Convention with a bilateral or 
multilaterall  agreement, the OPCW shall still have the right to monitor the implementation of 
suchh agreement (See Art. IV(14); Art. V(17)). As a consequence, the State Party shall still 
havee the obligation to provide Declarations pursuant to Arts. Ill , IV and V of the CWC and 
Partt IV(A ) and Part V of its Verification Annex (Art. IV(15); Art. V(18)). 
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providee access to any chemical weapons destruction facilities and their 
storagee areas, that it owns or possesses, or that are located in any place 
underr its jurisdiction or control, for the purpose of systematic verification 
throughh on-site inspection and monitoring with on-site methods (IV(5)). 
Furthermore,, Art. IV(4) provides that each State party shall not remove any 
off  these chemical weapons, except to a chemical weapons destruction 
facility,, and that it shall provide access to such chemical weapons, for the 
purposee of systematic on-site verification. The systematic verification of 
storagee facilities is performed in order to ensure that no undetected removal 
off  chemical weapons from such facilities takes place (Part IV (A), par. 41). 
Thee systematic verification shall be initiated as soon as possible after the 
Declarationn of chemical weapons has been made and shall continue until all 
chemicall  weapons have been removed from the storage facility. It shall, in 
accordancee with the facility agreement, combine on-site inspection and 
monitoringg with on-site methods (Part IV(A) , par. 42). An initial inspection 
off  the declared facility shall be conducted promptly after the facility is 
declared.. The TS is to choose the precise storage facility to be inspected in 
suchh a way as to preclude the prediction of precisely when the facility is to 
bee inspected (Part IV(A) , par. 44). The TS wil l notify the State Party 
concernedd of its decision to inspect a storage facility 48 hours before the 
plannedd arrival of the inspection team (Part IV(A) , par. 45). In drawing up 
thee inventory of the facility, the inspectors have unimpeded access to all 
partss of the storage facility and have the right to designate munitions, 
devices,, and containers from which samples are to be taken, and to affix 
uniquee tags to them (Part 1V(A), par. 49). 

VerificationVerification of plans for the destruction of chemical weapons - Art. IV 
Pursuantt to Art. IV(6), each State Party shall destroy all chemical weapons 
itt owns or possesses, or that are located in any place under its jurisdiction or 
controll  (except old and abandoned chemical weapons), in accordance with 
thee agreed rate and sequence of destruction (the 'order of destruction').633 

'Destructionn of chemical weapons' means a process by which chemicals are 
convertedd in an essentially irreversible way to a form unsuitable for 
productionn of chemical weapons, and which in an irreversible manner 
renderss munitions and other devices unusable as such (Part IV(A) , par. 12). 
Destructionn shall take place only at specifically designated and 

6333 The destruction process has started by April 1999 ("no later than two years after the CWC 
enterss into force"), and shall finish no later than 10 years after entry into force (by the year 
2007).. The CWC sets a minimum standard: a State Party is not precluded from destroying 
chemicall  weapons at a faster rate (See Art. IV(6)). Pursuant to Art. IV(8), if a State ratifies or 
accedess to the CWC after the 10-year period for destruction, it shall destroy chemical 
weaponss it owns, possesses, or that are located in any place under its jurisdiction or control 
(exceptt old and abandoned chemical weapons) as soon as possible. The order of destruction 
andd procedures for stringent verification for such a State shall be determined by the EC. 
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appropriatelyy designed and equipped facilities; processes of destruction that 
aree not allowed to be used are dumping in any body of water, land burial or 
open-pitt burning (Part IV(A) , par. 13). The 'order of destruction' is 
determinedd by dividing the chemical weapons declared by each State Party 
intoo three categories: Category 1 are the chemical weapons on the basis of 
Schedule-11 chemicals and their parts and components; Category 2 are 
chemicall  weapons on the basis of all other chemicals and their parts and 
components;; Category 3 are unfilled munitions and devices, and equipment 
specificallyy designed for use directly in connection with employment of 
chemicall  weapons (Part IV(A) , par. 16). The CWC establishes four phases 
off  destruction deadlines for Category 1 chemical weapons. Category 2 and 3 
chemicall  weapons are both to be destroyed in equal time-limits, and for the 
destructionn of binary and multi-component chemical weapons there is a 
specificc arrangement (see Part IV(A) , par. 17-19). The general plans for 
destructionn of chemical weapons that have been submitted by the States 
Parties,, shall be reviewed by the EC, that shall thereupon assess their 
conformityy with the 'order of destruction'. The EC shall consult with any 
Statee Party whose plan does not conform to the 'order of destruction', with 
thee objective of bringing the plan into conformity with that (Part IV(A) , par. 
20). . 
Thee percentages and time-limits set in the provisions concerning the levels 
off  destruction to be achieved enable the exercise of strict supervision of 
compliancee with those provisions, even though it is provided that if a State 
Party,, due to exceptional circumstances beyond its control, believes it 
cannott achieve the level of destruction specified for phases one to three of 
Categoryy 1 chemical weapons, it may propose changes in those levels (Part 
IV(A) ,, par. 21-23). Apart from the procedure for modification of destruction 
levels,, there is one for extension of the deadline for completion of 
destructionn to a maximum of 15 years after entry into force (Part IV(A) , par. 
24-28). . 

VerificationVerification of destruction of chemical weapons - Art. IV 
Thee purpose of verification of the destruction-process of chemical weapons 
shalll  be (a) to confirm the identity and quantity of the chemical weapons 
stockss to be destroyed; and (b) to confirm that these stocks have been 
destroyedd (Part IV(A) , par. 50). Regarding chemical weapons destruction 
operations,, the TS shall prepare a draft plan for inspecting the destruction of 
chemicall  weapons at each destruction facility. The inspected State Party is 
allowedd to comment on the inspection-plan not less than 270 days before the 
facilityy begins destruction operations. Any differences between the TS and 
thee inspected State Party should be resolved by consultations. Any 
unresolvedd matter shall be forwarded to the EC for appropriate action with a 
vieww to facilitating the full implementation of the Convention (par. 53 of 
Partt IV(A)) . It is clear that this procedure for the 'settlement of differences' 
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iss part of the verification process and that solutions are sought 'internally', 
withinn the Organisation. 'Internal' solutions are also sought in case 
difficultiess arise regarding the agreed plans for verification. These plans 
shalll  be forwarded to the EC for review (Part IV(A) , par. 56). Each member 
off  the EC may consult with the TS on any issues regarding the adequacy of 
thee plan for verification. If there are no objections by any member of the EC, 
thee plan shall be put into action.634 If there are any difficulties, the EC shall 
enterr into consultations with the State party to reconcile them. If any 
difficultiess remain unresolved they shall be referred to the CSP (par. 58 of 
Partt IV(A)) . 
Beforee each chemical weapons destruction facility begins destruction 
operations,, the TS shall conduct an initial visit to each facility, to familiarise 
itselff  with the facility and assess the adequacy of the inspection plan (par. 
544 of part IV(A)) . Inspectors shall be granted access to each chemical 
weaponss destruction facility, not less than 60 days before the 
commencementt of the destruction at the facility for the purpose of installing 
andd testing inspection equipment (par. 60 of Part IV(A)) . The inspectors 
shalll  verify the arrival of the chemical weapons at the destruction facility 
andd the storing of the chemical weapons (par. 62 of Part IV(A)) . Seals, 
markerss or other inventory control procedures can be used on the spot to 
facilitatee accurate inventory of the chemical weapons prior to destruction. 
Ass long as a storage facility remains located at the destruction facility, both 
facilitiess wil l be subject to systematic verification (par. 63 of Part IV(A)) . 
Inspectorss wil l be granted access to the destruction facilities and have the 
rightright to verify through their physical presence and monitoring with on-site 
methodss that the destruction process has been completed and that no 
chemicall  weapons are diverted (par. 66 of Part IV(A)) . After the completion 
off  each period of destruction, the TS shall confirm the Declaration of each 
Statee Party, reporting the completion of destruction of the designated 
quantityy of chemical weapons (par. 69 of Part IV(A)) . As such, the 
'subjective'' Declarations are turned into records of 'objectively' ascertained 
facts. . 

4.2.1.24.2.1.2 Fact-finding with respect to CWPF and other facilities 

VerificationVerification of Declarations on CWPF - Art. V 
Eachh State Party shall, immediately after the Declaration regarding CWPF 
hass been made, provide access to the CWPF its owns or possesses, or that 
aree located in any place under its jurisdiction or control (Art. V(6). Each 
declaredd CWPF subject to on-site inspection pursuant to Art. V(3) shall 
receivee an initial inspection promptly after the facility is declared. The TS 

6344 See par. 57 of Part IV(A) . This means that consensus in the EC is required before plans for 
verificationn can be put into action. 
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shalll  conduct the initial inspection of each CWPF in the period between 90 
andd 120 days after entry into force of the CWC for the State Party concerned 
(Partt V(43)). If, on the basis of the initial inspection, the D-G believes that 
additionall  measures are necessary to inactivate the inspected facility in 
accordancee with the Convention, the D-G may request the State Party 
concernedd that such measures be implemented by the inspected State Party 
withinn 180 days after entry into force of the CWC for it. At its discretion,635 

thee inspected State Party may satisfy this request. If it does not satisfy this 
request,, the inspected State Party and the D-G shall consult to resolve the 
matterr (Part V(47)). 

VerificationVerification of the non-reactivating of CWPF - Art. V 
Art.. V sets forth the obligations of the States Parties with regard to CWPF 
likee Art. IV does with regard to chemical weapons. All CWPF owned or 
possessedd by a State Party, or that are located in any place under its 
jurisdictionn or control, shall be subject to systematic verification through on-
sitee inspection and monitoring with on-site methods (Art. V(l , 3)). 
Logically,, it is provided that no State shall construct any new CWPF or 
modifyy any existing facilities for the purpose of chemical weapons 
productionn or for any other activity prohibited under the CWC (See Art 
V(5)). . 
Eachh State Party shall close all CWPF it owns or possesses, or that are 
locatedd in any place under its jurisdiction or control not later than 90 days 
afterr entry into force of the CWC for it, and give notice thereof (Art. 
V(7(a)).. After its closure, the State Party shall provide access to the facility 
forr the purpose of systematic verification through on-site inspection and 
monitoringg with on-site methods in order to ensure that the facility remains 
closedd and is subsequently destroyed (Art. V(7(b)). The purpose of 
systematicc verification of a CWPF shall be to ensure that any resumption of 
productionn of chemical weapons or removal of declared items wil l be 
detectedd at this facility (par. 48 of Part V of the Verification Annex). During 
eachh calendar year, the TS shall be permitted to conduct up to four 
inspectionss of each CWPF (par. 51 of Part V). The D-G shall notify the 
Statee Party of his decision to inspect or visit a CWPF 48 hours before the 
plannedd arrival of the inspectors. Inspectors shall, in accordance with the 
facilityy agreements, have unimpeded access to all parts of the CWPF (par. 
533 of Part V). The particular CWPF to be inspected shall be chosen by the 
TSS in such as way as to preclude the prediction of precisely when the 
facilityy is to be inspected (See par. 52 and 54 of Part V). 

Thatt is to say: the CWC does not set forth any further criteria of procedures that must be 
satisfiedd by the State Party in order for it to comply with the request of the D-G. 
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VerificationVerification of destruction ofCWPF - Art. V 
Pursuantt to Art. V(8), each State Party shall destroy all CWPF it owns or 
possesses,, or that are located in any place under its jurisdiction or control, 
relatedd facilities and equipment, in accordance with an agreed rate and 
sequencee of destruction ('order of destruction').636 The order of destruction 
iss based on the obligations specified in Art. I and the other articles of the 
CWC,, including obligations regarding systematic on-site verification (Part 
V,, par. 28). For example, CWPF that were used to produce Schedule-1 
chemicalss shall be destroyed, starting one year after entry into force of the 
Conventionn for the State Party concerned, within 10 years after entry into 
force,, in three separate destruction periods (years 2-5, 6-8, and 9-10; see 
Partt V(30)). Other CWPF shall be destroyed starting one year after entry 
intoo force of the CWC for the State Party concerned, and be completed 
withinn five years after entry into force (Part V(31)). 
Thee purpose of systematic verification of the destruction of CWPF shall be 
too confirm that the facility is destroyed in accordance with the obligations 
underr the CWC and that each item on the declared inventory is destroyed in 
accordancee with the agreed detailed plan for destruction (par. 55 of Part V 
off  the Verification Annex). The detailed plans for the destruction of CWPF 
shalll  be submitted by each State Party pursuant to Art. V(9(a)). To ensure 
thatt the provisions of Art. V and Part V of the Verification Annex are 
fulfilled,, the combined plans for destruction and verification shall be agreed 
uponn between the EC and the State Party (Part V, par. 37). Each State Party 
shalll  certify, not later than 30 days after the destruction process has been 
completed,, that all such CWPF have been destroyed (Art. V(9(c)). When all 
itemss on the declared inventory have been destroyed, the TS shall confirm 
thee Declaration of the State Party to that effect. After this confirmation, the 
TSS shall terminate the systematic verification of the CWPF and shall 
promptlyy remove all devices and monitoring methods installed by the 
inspectors,, and the State Party shall make the Declaration that the facility 
hass been destroyed (par. 56 and 57 of Part V). Through these procedures, 
thee 'subjective' Declarations are turned into 'objective' records of 
ascertainedd facts. 

6366 To be performed in accordance with the Verification Annex. As with chemical weapons, a 
Statee Party shall begin destroying CWPF not later than one year after entry into force for it 
(note,, that destruction of chemical weapons must begin two years after entry into force), and 
wil ll  finish not later than 10 years after entry into force of the CWC. A State Party is not 
precludedd from destroying such facilities at a faster rate: the CWC again sets a minimum-
standardd (Art. V(8)). Again, if a State ratifies or accedes after the 10-year period for 
destruction,, it shall destroy CWPF it owns or possesses, or that are located in any place under 
itss jurisdiction or control as soon as possible. The order of destruction and procedures for 
stringentt verification for such a State shall be determined by the EC (Art. V( 10)). 
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VerificationVerification of temporary conversion of CWPF into chemical weapons 
destructiondestruction facilities -Art. V 
Thee verification system of the CWC centres around the main obligations 
thatt the CWC entails, viz. the eventual destruction of both chemical 
weaponss and CWPF. The CWPF may be temporarily converted for 
destructionn of chemical weapons (Part V( 18-25)). Such a converted facility 
mustt in its turn be destroyed as soon as it is no longer in use for destruction 
off  chemical weapons but, in any case, not later than 10 years after entry into 
forcee of the CWC (Art. V(12); see also Part V, par. 23). If a State Party 
intendss to convert temporarily a CWPF into a chemical weapons destruction 
facility,, it shall notify the TS not less than 150 days before undertaking any 
conversionn activities (Part V(34)). Not later than 30 days after entry into 
forcee of the CWC for the State Party concerned, or not later than 30 days 
afterr a decision has been taken (by the State Party) for temporary 
conversion,, a general facility conversion plan shall be submitted to the TS, 
andd subsequently annual plans (Part V, par. 20). Inspectors shall have the 
rightright to visit the CWPF that is temporarily to be converted into a destruction 
facility.. The TS and the inspected State Party shall conclude a transition 
agreementt containing additional inspection measures for the temporary 
conversionn period. The agreement shall specify inspection procedures that 
wil ll  provide confidence that no chemical weapons production takes place 
duringg the conversion process (par. 59 of Part V). Once the facility begins 
operatingg as a chemical weapons destruction facility, it shall be subject to 
thee provisions of Part IV(A ) of the Verification Annex (par. 61 of Part V). 

VerificationVerification of conversion of CWPF to purposes not prohibited under the 
CWCCWC - Art. V 
Pursuantt to par. 13 of Art. V, a State Party may request, in exceptional cases 
off  compelling need, permission to use a CWPF that it owns or possesses, or 
thatt is located in any place under its jurisdiction or control, for purposes not 
prohibitedd under the Convention. The request for conversion may be made 
forr any facility that a State Party is already using for purposes not prohibited 
underr the CWC before the CWC enters into force for it, or that it plans to 
usee for such purposes (Part V(D(64)). The crux of the matter is that the State 
Partyy wil l ensure the prevention of standby chemical weapons production 
capabilityy at the facility (See Art. V, par. 14 and Part V(D), par. 65(c) and 
666 (c)). As a condition for conversion, all specialised equipment at the 
facilityy must be destroyed and all special features of buildings and structures 
thatt distinguish them from buildings and structures normally used for 
purposess not prohibited under the CWC and not involving Schedule-1 
chemicalss must be eliminated (Part V(D), par. 70). Conversion shall be 
completedd not later than six years after entry into force of the Convention.637 

Ver.. Annex, Part V(D), par. 72. It should be noted that the CWC at this point speaks of 
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Verificationn of the facility that is to be converted for purposes not prohibited 
underr the CWC takes place by way of an initial inspection, which shall be 
conductedd by the TS. The purpose of this inspection shall be to determine 
thee accuracy of the information provided in the request, to obtain 
informationn on the technical characteristics of the proposed converted 
facility,, and to assess the conditions under which use for purposes not 
prohibitedd under the Convention may be permitted. The D-G shall promptly 
submitt a report to the EC, the CSP, and all States Parties, containing his 
recommendationss on the measures necessary to convert the facility to 
purposess not prohibited under the Convention and to provide assurance that 
thee converted facility wil l be used only for purposes not prohibited under the 
CWCC (Part V(D), par. 73). 
Note,, that the D-G only makes recommendations; the eventual decision on 
thee request for conversion constitutes a particular procedure by itself. It is 
thee CSP that, upon recommendation of the EC, shall decide, taking into 
accountt the report and any views expressed by States Parties, whether or not 
too approve the request, and shall establish the conditions upon which 
approvall  is contingent. In case any State Party objects to approval of the 
request,, the interested States Parties shall seek a mutually acceptable 
solutionn among themselves, after which the CSP shall decide as yet (Part 
V(D),, par. 75). If the request is approved, a facility agreement shall be 
completed,, containing the conditions under which the conversion and use of 
thee facility is permitted, including measures for verification (Part V(D), par. 
76).. Measures for verification are thus made direct part of the conditions for 
conversion.. The CWC sets separate, specific verification procedures, 
attunedd to each specific case of conversion of a CWPF to purposes not 
prohibitedd under the CWC. The verification of this type of conversion is 
addressedd with a range of methods similar to those used in CWC 
verificationn in general. The State Party planning the conversion of a CWPF 
too purposes not prohibited, shall provide the TS with detailed plans for 
conversion,, no less than 180 days before conversion. The State Party, as part 
off  its detailed plans, shall also propose measures for verification of the 
conversionn (Part V(D), par. 77-78). On the basis of the detailed plans of the 
Statee Party, the TS shall prepare a plan for verifying the conversion of the 
facility,, consulting closely with the State Party. The position of the State 
Partyy seems remarkably strong: any differences between it and the TS shall 
bee resolved by way of consultations and unresolved matters shall be 
forwardedd to the EC 'for appropriate action with a view to facilitate the full 
implementationn of this Convention' (Part V(D), par. 79). However, the 
combinedd plans for conversion and verification, that shall be agreed upon by 

'entryy into force' of the CWC instead of 'entry into force for this State Party', as it commonly 
does.. This implies that all conversion activities must be completed by 2003, regardless of on 
whatt moment the State Party concerned made the conversion-request (within 30 days after 
entryy into force for it; see Ver. Annex, Part V(D), par. 65). 
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thee EC and the State Party, shall only be put into action if there are no 
objectionss by any member of the EC. If there are any difficulties, the EC 
shouldd enter into consultations with the State Party to reconcile them. If any 
difficultiess remain unresolved, they should be referred to the CSP (Part 
V(D),, par. 82). Thus, all organs of the OPCW have been assigned a role in 
differentt stages of the conversion process. 
Iff  difficulties remain, the problem arises that the State Party has already 
beenn given approval by the CSP to convert the facility to purposes not 
prohibited.. Therefore, if agreement is not reached with the EC on aspects of 
verification,, or if the approved verification plan cannot be put into action, 
verificationn of conversion shall proceed through continuous monitoring with 
on-sitee methods and physical presence of inspectors. Inspectors present in 
situsitu shall verify the conversion process and shall confirm the conversion 
(Partt V(D), par. 83-84). Taking into account the importance of adequately 
verifyingg this type of conversion, it appears that this arrangement confirms 
thee view that permanent monitoring methods such as these are generally 
regardedd as being the most stringent and effective supervisory methods 
available. . 
Thee importance attributed to stringent verification of conversion of CWPFs 
too purposes not prohibited also becomes clear from the 'post conversion' 
verificationn regime, laid down in Part V(D), par. 85. Pursuant to this 
paragraph,, for the 10 years after the D-G certifies that conversion is 
complete,, the State Party is under the obligation to provide unimpeded 
accesss to the inspectors to the facility at any time. The inspectors have been 
grantedd the right to verify that the activities at the facility are consistent with 
anyy conditions established under Part V(D) of the Verification Annex, as 
wellwell as conditions established by the EC and the CSP, and, to this end inter 
aliaalia have the right to receive samples and the right to managed access to the 
plantt site at which the facility is located. The State Party has the obligation 
too report annually on the activities of the converted facility, and, upon 
completionn of the 10-year period, the EC shall decide, upon 
recommendationn of the TS, on the nature of continued verification 
measures.. This means, that even after the 10-year period, an ongoing watch 
againstt standby chemical weapons production capability at the converted 
facilityy is upheld. 

VerificationVerification of Declarations relating to facilities used for purposes not 
prohibitedprohibited under the CWC - Art. VI 
Likee the Declarations themselves, the provisions of verification of those 
Declarationss are divergent depending on the type of chemicals concerned 
(Schedulee 1, 2 or 3). With regard to the Schedule-1 chemicals, it is provided 
thatt States Parties shall not produce, acquire, retain or use those chemicals 
outsidee the territories of States Parties and shall not transfer such chemicals 
outsidee their territories except to other States Parties and only for research, 
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medical,, pharmaceutical or protective purposes (See Part VI(A(l-3)) . As 
mentioned,, the production of Schedule-1 chemicals may only take place at a 
SSSFF (Part VI(C(8)) or 'other facilities' for very specific purposes (Part 
VI(C(10-12)).. The SSSF shall be subject to systematic verification through 
on-sitee inspection and monitoring with on-site methods, so as to verify that 
thee quantities of Schedule-1 chemicals produced are correctly declared, and, 
inn particular, that their aggregate amount does not exceed one tonne (Part 
VI(E(21,, 22)). The number, intensity, duration, timing and mode of 
inspectionss for a particular facility (be it a SSSF or 'other facility') shall be 
basedd on the risk to the object and purpose of the CWC posed by the 
quantitiess of chemicals produced, the characteristics of the facility and the 
naturee of the activities carried out there.638 

Thee regime for Schedule-2 chemicals and facilities related to such chemicals 
providess for verification by way of (initial and subsequent) on-site 
inspectionss (Part VTI(B(12, 14)). The general aim of the inspections shall be 
too verify that activities are in accordance with the obligations under the 
CWCC and consistent with the information provided in Declarations (Part 
VÜ(B(15)).. After the initial inspection of such plant sites, which shall take 
placee 'preferably' not later than three years after entry into force of the 
CWC,, subsequent inspections of particular plant sites wil l be carried out by 
thee TS giving due consideration to the risk to the object and purpose of the 
CWCC posed by the relevant chemical, the characteristics of the plant site 
andd the nature of the activities carried out there, and in such a way so as to 
precludee the prediction of exactly when the inspection of the plant site wil l 
takee place (See Part VII(B(16, 19-21)). The focus of the inspections (no 
moree than two per calendar year) shall be the declared Schedule-2 plant(s) 
withinn the declared plant site. To provide assurance that there has been no 
diversionn of the declared chemical and that production has been consistent 
withh Declarations, there shall be access to records, sampling and analysis 
(thiss also serves to ensure that no Schedule-1 chemicals are present), and 
Schedule-22 chemicals shall only be transferred to or received from States 
Parties.639 9 

Schedule-33 chemicals too have their own regime, requiring the States Parties 
firstfirst to provide initial and subsequently annual Declarations on national 
aggregatee data on the quantities produced, imported and exported of each 
Schedule-33 chemical, initial and annual Declarations on previous and 
anticipatedd activities for all plant sites that comprise one or more plants 
whichh produced during the previous calendar year or are anticipated to 

6388 Part. VI(E(23, 30)). Appropriate guidelines for the inspections shall be considered and 
approvedd by the CSP pursuant to Art. VIII , par. 21(i). See on this 'risk assessment' Marauhn 
(1998),, p. 231. 
6399 Part VII(B(25-31)). During an interim period of three years, transfers of Schedule-2 
chemicalss to States not Parties to the CWC is allowed through special procedures making use 
off  certificates (Part VII(B(32)). 
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producee in the next calendar year more than 30 tonnes of a Schedule-3 
chemical,, as well as Declarations on all plant sites comprising plants that at 
anyy time since 1 January 1946 produced a Schedule-3 chemical for chemical 
weaponss purposes (Part VIII(A(1-11)). The TS transmits the information of 
thee Declarations to States Parties upon request (Part VIII(A(11)) . 
Verificationn of the declared plant sites shall - randomly selected by the TS, 
withh a maximum of two inspections per plant per year - take place with the 
generall  aim to verify that activities are consistent with the information to be 
providedd in the Declarations, and in particular, also to verify the absence of 
Schedule-11 chemicals (Part VIII(B(14-17)). Apart from access to records, 
thee absence of undeclared scheduled chemicals may take place by way of 
samplingg and on-site analysis. In case of unresolved ambiguities, samples 
mayy be analysed in a designated off-site laboratory, subject to the inspected 
Statee Party's agreement (Part VIII(B(22)). Transfer of Schedule-3 chemicals 
too States not Parties to the CWC is not prohibited, but each State Party is 
underr the obligation to adopt the necessary measures to ensure that the 
transferredd chemicals shall only be used for purposes not prohibited under 
thee Convention (Part VIII(C(27)). 
Finally,, there is a special regime for 'other chemical production facilities'.640 

AA list with these chemical production facilities shall be submitted as part of 
thee initial Declaration that is submitted by the States Parties pursuant to Art. 
VI(7)) of the CWC. Verification shall be carried out through on-site 
inspections,, randomly selected by the TS and with a maximum of two 
inspectionss per plant site per year, with the general aim to verify that 
activitiess are consistent with the information to be provided in Declarations, 
and,, in particular, to verify the absence of any Schedule-1 chemical, 
especiallyy its production (Part IX(B(9-14)). Apart from access to records, 
samplingg and on-site analysis may be undertaken to check for the absence of 
undeclaredd scheduled chemicals. In cases of unresolved ambiguities, 
sampless may be analysed in a designated off-site laboratory, subject to the 
inspectedd State Party's agreement (Part IX(B(18-19)). The implementation 
off  this inspection regime shall start four years after entry into force of the 
Conventionn (See Part DC(C)). 

Underr this heading are comprised those plant sites that (a) produced by synthesis during 
thee previous calendar year more than 200 tonnes of unscheduled discrete organic chemicals; 
orr (b) comprise one or more plants which produced by synthesis during the previous calendar 
yearr more than 30 tonnes of an unscheduled discrete organic chemical containing the 
elementss phosphorus, sulphur or fluorine ('PSF-plants'). These do not include plant sites that 
exclusivelyy produced explosives or hydrocarbons (Part IX(A(l-2)) . 
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4.2.1.34.2.1.3 Methods of additional fact-finding 

AdditionalAdditional fact-finding by way of requests for clarifications during an 
inspection inspection 
Pursuantt to Verification Annex Part Ü, par. 51, inspectors shall have the 
rightt to request clarifications in connection with ambiguities that arise 
duringg an inspection. This right is applicable to all kinds of inspections, 
whetherr initial, of a 'routine' or of a 'challenge' nature, and whether 
connectedd to the verification of the regimes for Schedule-1, 2, or 3 
chemicalss (cf Part II, par. 66). Requests for clarification shall be made 
promptlyy through the representative of the inspected State Party. The 
representativee shall provide the inspection team, during the inspection, with 
suchh clarification as may be necessary to remove the ambiguity. If the 
ambiguityy cannot be removed during the inspection, the inspectors shall 
notifyy the TS immediately. Any unresolved question as well as relevant 
clarificationss shall be included in the inspection report. 

AdditionalAdditional fact-finding by way of consultation and co-operation 
Art.. IX(1) provides that States Parties shall consult and co-operate on any 
matterr which may be raised relating to the object and purpose, or the 
implementationn of the provisions, of the CWC. Since reference is made to a 
triggerr (in that matters 'may be raised'), implying that the activities are not 
off  an ongoing nature, consultation and co-operation in this context can be 
consideredd methods of verification. Still, the procedures of consultation and 
co-operationn offer more than a means of additional fact-finding. The 
additionall  facts found regarding relevant behaviour are at the same time 
underr review so as to assess if even more additional information is needed. 
Itt should be noted, that the procedures of consultation and co-operation are 
nott by themselves sufficient to review and assess possible non-compliance. 
Theyy are more of a 'preventive' nature, and may also be termed procedures 
off  'conflict management'.641 Like many other arms control treaties, the 
CWCC offers two separate forms of institutional design of the said methods. 
Firstt of all, States Parties are explicitly allowed to consult and co-operate 
'directlyy among themselves' (DC(1)). The second option for the States 
Partiess is to consult and co-operate 'through the OPCW or other appropriate 
internationall  procedures, including procedures within the framework of the 
UNN and in accordance with its Charter' (DC(1)). In this general provision a 
referencee can be read to pacific means of dispute settlement (Art. 33 UN 
Charter). . 
Inn par. 2 of Art. DC, the 'inter-State' variant has been modestly elaborated. 
Withh regard to matters which may cause doubt about compliance with the 

6411 See Kurzidem (1998), p. 299, according to whom the first purpose of the procedure for 
consultationn and co-operation is the prevention of disputes. 
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CWC,, or which give rise to concerns about a related matter which may be 
consideredd ambiguous, the States Parties should, whenever possible, first 
makee every effort to clarify and resolve the said doubts or concerns through 
exchangee of information and consultations among themselves. A State Party 
whichh receives a request from another State Party for clarification of any 
matterr which the requesting State Party believes causes such a doubt or 
concernn shall provide the requesting State Party as soon as possible, but in 
anyy case not later than 10 days after the request, with information sufficient 
too answer the doubt or concern raised along with the explanation of how the 
informationn provided resolves the matter (DC(2)). The time-frame of 10 days 
iss the only standard set by the Convention in this respect; the last part of par. 
22 provides that nothing in the CWC shall affect the right of any two or more 
Statess parties to arrange by mutual consent for inspections or any other 
proceduress among themselves to clarify and resolve any matter which may 
causee doubt about compliance or gives rise to a concern about a related 
matterr which may be considered ambiguous. Such arrangements shall not 
affectt the rights and obligations of any State Party under other provisions of 
thee CWC. Apparently, the CWC does not want to restrain States Parties in 
anyy way whatsoever if it comes to discussing, clarifying and thereby 
resolvingg possible differences about ambiguous events. Alternatively, or 
perhapss subsequent to the inter-State activities in case these have 'not 
broughtt about a solution, in par. 3-7 of Art. DC a specific procedure for the 
requestingg of clarification through the organs of the OPCW is available. A 
Statee Party shall have the right to request the EC to assist in clarifying any 
situationn which may be considered ambiguous or which gives rise to a 
concernn about the possible non-compliance of another State Party with the 
CWC.. The EC shall provide appropriate information in its possession 
relevantt to such a concern (IX(3)). The EC shall inform the States Parties 
aboutt any request for clarification provided in Art. DC (DC(6)). 
AA State Party has the right to demonstrate compliance by requesting the EC 
too clarify any situation which has been considered ambiguous or has given 
risee to a concern about its possible non-compliance with the CWC 
(DC(S)).6422 Similarly, a State Party to the CWC shall have the right to request 
thee EC to obtain clarification from another State Party. The procedure that is 
sett in motion if a State Party makes use of this latter right, is that the EC 
forwardss the request for clarification to the State Party concerned through 
thee D-G (within 24 hours); the requested State Party shall provide the 
clarificationn to the EC as soon as possible (no later than 10 days after the 
receiptt of the request); the EC shall take note of the clarification and 
forwardss it to the requesting State Party (within 24 hours after receipt) 

6422 The paragraph states further that the EC shall respond 'by providing such assistance as 
appropriate'.. This wording leaves full discretion to the EC with regard to its reaction See 
Krutschh & Trapp (1994), p. 180. Robinson (1995), p. 499, suggests that one of the options 
willl  be that of organising a special inspection by the TS. 
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(IX(4(a)-(c)).. So far, there is littl e difference with the bilateral procedure for 
clarificationn of paragraph 2. But if the requesting State Party deems the 
clarificationn obtained via the EC to be inadequate, it shall have the right to 
requestt the EC to obtain from the requested State Party further clarification 
(EX(4(d)).. The procedure for obtaining further clarification is quite 
extensive.. In case a State Party requests further clarification, the EC may 
calll  on the D-G to establish a group of experts from the TS (or from 
elsewhere),6433 to examine all available information and data relevant to the 
situationn causing the concern. The group of experts shall submit a factual 
reportt to the EC on its findings (DC(4(e)). This latter provision makes 
explicitt that the group of experts wil l not enter into an assessment of the 
behaviourr of the State Party concerned (nor, for that matter, in a review of 
thee information gathered as confronted with the rules of the CWC). 
Iff  the requesting State Party considers the clarification obtained (i.e. both 
thee clarification obtained by the EC from the State Party and the factual 
reportt of the group of experts) to be unsatisfactory, it shall have the right to 
requestt a special session of the EC. In this special session, in which also 
Statess Parties not serving on the EC may take part, the EC shall consider the 
matterr and may recommend any measure it deems appropriate to resolve the 
situationn (EX(4(f)). The EC seems thus to be left with maximal discretion as 
regardss the procedure following a request for further clarification. There is 
howeverr one limitation: if the doubt or concern of a State Party about 
possiblee non-compliance has not been resolved within 60 days after the 
submissionn of the request for clarification to the EC, this State Party may 
requestt a special session of the CSP.644 At the special session, the CSP shall 
considerr the matter and may recommend any measure it deems appropriate 
too resolve the situation. The same procedure applies in case the State Party 
believess its doubts warrant urgent consideration (IX(7)). In short, eventually 
alll  States Parties can participate in a special session of either the EC or the 
CSPP after a request has been made for further clarification for the 
considerationn of ambiguous or doubtful behaviour. Therefore, the discretion 
inn considering the matter of both the EC and the CSP in fact comes down to 
aa discretion of the States Parties participating in the sessions of the organs, 
withh the difference that decisions by the EC are as a rule taken with a two-
thirdd majority of its members, whereas the CSP as a rule decides by 
consensuss and may only decide by a two-third majority by special 
procedure. . 

6433 That is, 'in case appropriate staff are not available in the TS' (IX(4(e)). 
6444 This special session may be requested by any member and must be supported by one third 
off  the members, in accordance with Art. VIII ( 12(c)). 
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AdditionalAdditional fact-finding by way of challenge inspections 
Bothh the bilateral and the institutionalised procedure for the request on 
clarificationn (and, as appropriate, further clarification) is without prejudice 
too the right to request a challenge inspection (IX(2) and (7)). Each State 
Partyy has the right to request an on-site challenge inspection of any facility 
orr location in the territory or in any other place under the jurisdiction or 
controll  of any other State Party for the sole purpose of clarifying and 
resolvingg any questions concerning possible non-compliance with the 
provisionss of the CWC, and to have this inspection conducted anywhere 
withoutt delay by an inspection team designated by the D-G and in 
accordancee with the Verification Annex of the Convention (EX(8)). The 
request,, to be submitted to the D-G and the EC, shall contain, inter alia, the 
relevantt provisions of the CWC about which the concern of non-compliance 
hass arisen (Part X(B), par. 4(d)). The requesting State Party shall designate 
thee inspection site as specifically as possible, and shall notify the D-G of the 
locationn of the inspection site. Note, that an inspection can be requested on 
'any'' facility or location; challenge inspections may thus also be used to 
deterr chemical weapon production or other such illici t activities within 
undeclaredundeclared facilities.645 

Thee challenge inspection procedure is 'internationalised': for the purpose of 
verifyingg compliance with the provisions of the CWC, each State Party shall 
permitt the TS to conduct the on-site challenge inspection (DC(IO)).646 The 
inspectionn wil l be performed by inspectors and their assistants especially 
designatedd for this function (Part X(A), par. 1). No national of the 
requestingg or the inspected State Party shall be a member of the team (Part 
X(A) ,, par. 2), but the requesting State Party may send a representative to 
observee the conduct of the inspection (DC(12)). The D-G shall determine the 
sizee of the inspection team, which shall be kept to a minimum necessary for 
thee proper fulfilment of the inspection mandate (Part X(A), par. 2). 
Thee 'speedy' character of the challenge inspection is underlined by the 
provisionn that the TS must be in the position to take immediate action on the 
request,, to be confirmed by the D-G (Part X(A), par. 3).047 Each State Party 
iss under the obligation to keep the inspection-request within the scope of the 
Conventionn and to refrain from unfounded requests, care being taken to 
avoidd abuse (DC(9)). The EC, to whom the inspection request is presented,648 

M 55 See Robinson (1995), p. 499. 
Thee option to conduct an inspection with mutual consent of course remains, but will not be 

performedd through the procedures designed for challenge inspections. 
6477 The D-G shall transmit the inspection request to the State that is going to be inspected not 
lesss than 12 hours before the planned arrival of the inspection team at the point of entry 
(IX(15).. See further Part X(B), par. 6, on the location of the inspection site which is to be 
providedd to the inspected State Party by the D-G within 12 hours before planned arrival of the 
inspectionn team. See also Krutzsch & Trapp (1994), p. 182. 
6488 See Art. IX(13). As mentioned, the request is also presented to the D-G, who shall 
immediatelyy ascertain that the inspection request meets the requirements specified in Part X, 
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hass the power to decide, not later than 12 hours after having received the 
inspectionn request, by a 3/4-majority of all its members against carrying out 
thee challenge inspection, if it considers the inspection request to be 
frivolous,frivolous, abusive or clearly beyond the scope of the CWC.649 As a matter of 
principlee therefore, any inspection requested must be undertaken by the TS, 
unlesss the EC decides against carrying out the inspection. It is explicitly 
statedd that the inspection shall be carried out for the sole purpose of 
determiningg facts relating to possible non-compliance; consequently, the 
inspectedd State Party has the obligation to provide access within the 
requestedd site for the sole purpose of establishing facts relevant to the 
concernn regarding non-compliance and has the right to take measures to 
protectt sensitive installations, and to prevent disclosure of confidential 
informationn and data not related to the CWC (IX(9), (l l)(b, c)). When the 
inspectionn request fulfil s the requirements, preparations for the challenge 
inspectionn shall begin. The D-G shall issue an inspection mandate.650 The 
inspectionn shall be conducted on the basis of an initial inspection-plan, to be 
preparedd by the inspection team after a pre-inspection briefing, which 
specifiess the activities to be carried out by the inspection team, including the 
specificc areas of the site to which access is desired (Part X(B), par. 34). The 
inspectionn team shall be guided by the principle of conducting the inspection 
inn the least intrusive manner possible, consistent with the effective and 
timelyy accomplishment of its mission (EX(19)). 

Withh regard to the division of rights and obligations between the TS and the 
inspectedd State Party during the conduct of challenge inspections, the scales 
appearr to have tipped to some extent in favour of the latter. The inspected 
Statee Party, for example, has (at most) 108 hours time to provide access 
withinn the requested perimeter to the inspection team after arrival at the 
pointt of entry (Part X(C), par. 39), which seems rather long. Furthermore, 
evenn though the inspected State Party is to provide full and comprehensive 
access,, it is allowed to propose alternative arrangements to demonstrate 
compliancee with the CWC. For example, the inspected State Party has the 
rightt under managed access to take such measures as are (read: it deems) 
necessaryy to protect national security (Part X(C), par. 41), which leaves 
considerablee room to the inspected State Party to provide less than full 
accesss to the inspection team;651 if the inspected State Party provides less 

par.. 4(IX(14)). 
6499 As described in par. 8 of Art. IX (IX(17)). In that case, the preparations shall be stopped, 
noo further action on the inspection request shall be taken, and the States Parties concerned 
shalll  be informed accordingly (IX(17)). See on the meaning of the terms used, Krutzsch & 
Trapp(1994),p.. 189-190. 
6500 This is the inspection request in operational terms, which shall conform with the 
inspectionn request (IX(18)). The inspection team shall inform the inspected State Party of the 
inspectionn mandate upon arrival of the team at the point of entry (Part X(B), par. 12). 
6511 That is notwithstanding the obligation in the same paragraph not to invoke this right to 
conceall  evasion of obligations not to engage in activities prohibited under the Convention. 

257 7 



thann full access to places, activities, or information, it shall be under the 
obligationn to make 'every reasonable effort' to provide alternative means to 
clarifyy the possible non-compliance concern that generated the challenge 
inspectionn (Part X(C), par. 42). This flexible rule of conduct leaves 
considerablee discretion to the inspected State Party. Also, it is provided that 
inn carrying out the challenge inspection in accordance with the inspection 
request,, the inspection team shall only use those methods necessary to 
providee sufficient relevant facts to clarify the concern about possible non-
compliancee with the provisions of the CWC, and shall refrain from activities 
nott relevant thereto (Part X(C), par. 44); this provision may offer a criterion 
forr the inspected State Party to obstruct the freedom of activities of the 
inspectionn team. Finally, it is stated that the inspection team shall be guided 
byy the principle of conducting the challenge inspection 'in the least intrusive 
mannerr possible' (Part X(C), par. 45). This provision is remarkable in 
particular,, since a challenge inspection is precisely meant to be an intrusive 
methodd 'of last resort', to be applied in case other methods have failed to 
providee sufficient clarity regarding (non-) compliance by the inspected State 
Party.. These provisions, in connection with the 'managed access'-regime,652 

layy considerable weight upon the consent and ad hoc co-operative attitude of 
thee inspected State Party. 
Thee period of inspection shall not exceed 84 hours, unless extended by 
agreementt with the inspected State Party (Part X(C), par. 57). The final 
reportt of the inspection shall contain only factual findings; the only 
assessmentt by the inspection team relates to the degree and nature of access 
andd co-operation granted for the satisfactory implementation of the 
challengee inspection. The final report is distributed by the D-G to the EC 
andd all the States Parties (K(21)). 

4.2.1.44.2.1.4 Fact-finding in regard to assistance and protection against chemical 
weapons weapons 
Ass remarked, the CWC makes arrangements for the general exchange of 
informationn relative to the protection and assistance against chemical 
weaponss in Art. X. The same article contains provisions on cases or 
situationss where a State Party considers that chemical weapons have been 
usedd against it, riot control agents have been used against it as a method of 
warfare,, or it is threatened by actions or activities of any State that are 
prohibitedd for States Parties by article I of the CWC (X(8)). Note, that the 
CWCC mentions 'any' State; this means that protective measures may also be 
requestedd in case a State non-Party to the CWC allegedly would have used 

Thee 'managed access' regime of Part X(C), par. 46-52 of the Verification Annex, grants, 
interinter alia, rights to the inspected State Party to protect sensitive installations and disclosure of 
confidentiall  information in accordance with the relevant provisions of the Confidentiality 
Annex.. Furthermore, the inspected State Party has certain 'obligations' that have been rather 
'loosely'' formulated as 'to make every reasonable effort' (See Part X(C), par. 49-50). 
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orr threatened to use chemical weapons against a State Party to the CWC. In 
suchh case, the OPCW shall closely co-operate with the UNS-G. If so 
requested,, the OPCW shall put its resources at the disposal of the UNS-G 
(Seee Part XI(E), par. 27). 
Eachh State Party has the right to request and, subject to the procedures of 
Art.. X, receive assistance and protection against the use or threat of use of 
chemicall  weapons in any of the three situations mentioned (See X(8)). The 
requestt shall be submitted to the D-G, who shall transmit it immediately to 
thee EC and to all States Parties. The fact-finding stage of the alleged use or 
threatt of use of chemical weapons starts when the D-G initiates, not later 
thann 24 hours after receipt of the request, an investigation in order to 
providee foundation for action subsequent to the first immediate emergency 
assistancee (See X(9)). Procedures that apply after the request for 
investigatingg alleged use can be found in Part XI of the Verification Annex. 
Thee inspectors for the team are selected from those already assigned for 
challengee inspections, and additional experts if required (Part XI(B), par. 8). 
Thee team has broadly defined access rights, for the effectuation of which the 
inspectionn team shall have to consult with the inspected State Party (Part 
XI(C),, par. 15). The inspection team shall send a situation report and 
progresss reports as necessary to the D-G (Part XI(D), par. 22 and 24). The 
D-GG shall complete the investigation within 72 hours and report on the 
outcomess to the EC (X(9)).653 The investigation shall establish relevant facts 
too the request as well as the type and scope of supplementary assistance and 
protectionn needed (X(9)). 

4.2.24.2.2 Stage 2 of the verification process: review 

ReviewReview after a 'routine' inspection 
Whilee the CWC is detailed and elaborate in regard to the methods of 
ascertainingg specific facts which are relevant for compliance, the question of 
thee legal evaluation of the facts thus ascertained is only regulated in a 
fragmentaryfragmentary manner, especially with regard to the method of 'routine' 
inspection.. There is littl e more provided than that upon completion of an 
inspectionn the inspection team shall meet with representatives of the 
inspectedd State Party and the personnel responsible for the inspection site to 
revieww the preliminary findings of the inspection team, presented in written 
formm together with a list of any samples and copies of written information, 
dataa and other material to be taken off-site.654 The meeting also serves to 
clarifyy 'any ambiguities' in the preliminary findings. 

6533 If additional time is required, an interim report shall be submitted within 72 hours. 
Afterwards,, new time-frames of 72 hours each may be requested by the D-G (each additional 
periodd to be concluded with a new interim report) in order to complete the final report (X(9)). 
6544 The document shall be signed by the head of the inspection team and countersigned by the 
representativee of the inspected State Party, but the latter only 'in order to indicate that he has 
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Revieww after inspection takes place as well when the EC considers the final 
inspectionn report (see infra, at 'assessment'). Finally, it can be upheld that a 
'technical'' review is carried out by the TS of the results of the 'routine' 
inspectionss that serve to verify the Declarations made regarding the 
destructionn of chemical weapons and CWPF, before the TS can give 
confirmationn of the Declarations concerned (see supra). 

ReviewReview after a challenge inspection 
Detailedd information relating to the concerns regarding possible non-
compliancee with the Convention cited in the request for the challenge-
inspectionn shall be submitted as an Appendix to the final report and be 
retainedd within the TS under appropriate safeguards to protect sensitive 
informationn (Part X(C), par. 59). Before the final inspection report is 
presented,, two earlier phases of draft reporting are completed. The 
inspectionn team shall, within 72 hours after its return to its primary work 
location,, submit a preliminary inspection report to the D-G. The inspection 
teamm takes account of the fact that confidential information in the 
preliminaryy inspection report shall, if necessary, be processed into less 
sensitivee forms before it is transmitted outside the TS and the inspected 
Statee Party. The D-G shall promptly transmit the preliminary inspection 
reportt to the requesting State Party, the inspected State Party and to the EC 
(Partt X(C), par. 60). Next, within 20 days after completion of the inspection, 
aa draft final inspection report shall be made available to the inspected State 
Party,, who has the right to make suggestions as to what information and data 
nott related to chemical weapons should be kept within the TS due to their 
confidentiall  character. The TS shall consider the suggestions and, using its 
ownn discretion, shall adopt them wherever possible. After consideration by 
thee TS, the inspection report is final, and this final report shall be submitted 
nott later than 30 days after the completion of the challenge inspection to the 
D-GG for further distribution and consideration in accordance with Art. DC, 
par.. 21-25 of the CWC (See Part X(C), par. 61). 
Thee D-G shall transmit to the EC the assessments of the requesting and of 
thee inspected State Party, as well as the views of the other States Parties 
whichh may be conveyed to the D-G for that purpose, and then provide them 
too all the States Parties (D((21)). The EC is the organ that, in accordance 
withh its powers and functions, shall review the final report of the inspection 
teamm as soon as it is presented. In this review process, the EC shall address 
concernss as to whether non-compliance has occurred; whether the request 
hadd been within the scope of the CWC; and whether the right to request a 
challengee inspection had been abused (D£(22)). The requesting State Party 
andd the inspected State Party shall have the right to participate in the review 

takenn notice of the contents of the documents' (not that there is agreement on those contents) 
seee Part 11(60). 
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process.. The EC shall inform the States Parties and the next session of the 
CSPP of the outcome of the review process (IX(24)). 

ReviewReview with regard to assistance and protection against chemical weapons 
Afterr receiving the factual investigation report of the D-G, the EC shall meet 
andd consider the situation. Within 48 hours after receipt, the EC must take a 
decisionn whether to instruct the TS to provide supplementary assistance to 
thee requesting State Party (See X(10)). In the meantime, as long as the 
investigationn by the D-G continues (i.e. as long as no 'final investigation 
report'' has been forwarded to the EC), the D-G may take emergency 
measuress of assistance, using the resources the CSP has placed at his 
disposall  for such contingencies. The D-G may decide to do so, if the 
informationn available from the ongoing investigation or other reliable 
sourcess would give sufficient proof that there are victims of use of chemical 
weaponss and immediate action is indispensable (X(ll)) . It is clear, that the 
D-GG fulfil s the reviewing (and, for that matter, assessing) tasks in this 
respect;; it is only provided that the D-G shall keep the EC 'informed' of 
actionss undertaken pursuant to Art. X(l 1). 

4.2,34.2,3 Stage 3 of the verification process: assessment 

AssessmentAssessment 'in general' 
Theree is no general provision in the CWC that makes explicit if an official 
assessmentt regarding (the level of) compliance by a State Party is made by 
thee OPCW. Still, the EC has a general power of considering issues or 
matterss within its competence affecting the Convention and its 
implementation,, including concerns regarding compliance, and cases of non-
compliancee (VIU(35)). In its consideration of doubts or concerns regarding 
compliancee and cases of non-compliance, the EC shall consult with the 
Statess Parties involved and, as appropriate, request the State Party to take 
measuress to redress the situation within a specified time.655 From this 
provision,, it appears that the EC is itself capable of assessing whether a 
Statee is in non-compliance with the Convention.656 For only if this is the 
case,, there is a point in the EC requesting the State Party involved to 
'redresss the situation' within a specified time. Moreover, the EC has the 
powerr to do more than simply requesting a change of behaviour: Art. 
VIII(36)) further provides that to the extent that the EC considers further 
actionn to be necessary, it shall take, inter alia, one or more of the following 
measures:: (a) inform all States Parties of the issue or matter; (b) bring the 
issuee or matter to the attention of the CSP; (c) make recommendations to the 

6555 These considerations not only relate to issues of non-compliance with the Convention; also 
potentiall  abuse of the rights provided to a State Party under the Convention may be part of 
thiss consideration (VIII(36)). 
6566 C/ Rosas (1998), p. 437. 

261 1 



CSPP regarding measures to redress the situation and to ensure compliance. 
Thiss means that the EC may bring the issue or matter into the hands of the 
CSP,, or may wish to rely on a reaction of the other States Parties by 
informingg them of the issue or matter. Possible reactions by the CSP can be 
foundd in Art. XII , but it is not entirely clear whether the CSP could make an 
expresss statement that a violation of the CWC has occurred (Perhaps it 
couldd do so on the general basis of Art. VIII(19)). Actions by the other 
Statess Parties may in case they are collective, be based on a 
recommendationn of the CSP (Art. XII(3)) ; in case of unilateral actions the 
treaty-basedd supervisory mechanism is left and the 'sphere' of remedies 
availablee under general international law is entered (See infra, chapter [7]) 
Finally,, in cases of particular gravity and urgency, the EC may also decide 
too bring the issue or matter directly to the attention of the UNGA and the 
UNSC.. It shall at the same time inform all States Parties of this step 
(VIII(36)) .. Since the CSP has a similar power to bring matters to the UNGA 
andd UNSC, viz. in cases of 'particular gravity' (XII(4)), value must be 
attachedd to the qualification 'urgency': apparently, it is expected that the EC 
givenn its limited number of 41 members and its regular decision-making by 
qualifiedd majority, may be able to decide on referring the issue or matter to 
thee UN more expeditiously than the CSP. 

AssessmentAssessment after a 'routine' inspection 
Nott later than 10 days after the inspection, the inspectors shall prepare a 
factual,, final report on the activities conducted by them and on their 
findings.findings. It shall only contain facts relevant to compliance with the CWC, as 
providedd for under the inspection mandate. The report shall also provide 
informationn as to the manner in which the State Party inspected co-operated 
withh the inspection team. The report shall be kept confidential (See Part II, 
par.. 62). From these wordings, it appears that the inspection team does not 
makee an assessment as to compliance with the Convention by the inspected 
Statee Party; it can be assumed the report shall contain only the facts that are 
relevantt for the appropriate body to make a determination as to 
compliance.6577 This assumption is supported by the provisions of Conf. 
Annexx C(17), according to which the report to be prepared after each 
inspectionn shall only contain facts relevant to compliance with the CWC. 
Thee final report shall immediately be submitted to the inspected State Party 
thatt may make written comments on the factual findings. Within 30 days 
afterr inspection, the inspected State Party shall submit the report to the D-G 
(Partt II , par. 63). Should the report contain uncertainties, the D-G shall 

Marauhnn (1998), p. 241, speaks in this respect of a 'factual' evaluation, which is described 
ass 'the way in which decisions as to whether certain facts exist or do not exist are taken'. 
Sincee the inspection report also includes the results of the laboratory analysis of samples as 
compiledd by the TS relevant to compliance with the CWC (See Part II, par. 58), the facts in 
thee report may however provide rather compelling evidence of non-compliance. 
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approachh the State Party for clarification. (Part II, par. 64). If the 
uncertaintiess cannot be removed or the facts established are of a nature to 
suggestt that obligations undertaken under the CWC have not been met, the 
D-GG shall inform the EC without delay (Part n, par. 65). In connection with 
thee foregoing, this provision is somewhat remarkable: it seems that an 
implicitt assessment regarding (non-) compliance is made after all. Still, as 
mentionedd the right to make an explicit assessment regarding compliance 
appearss in this case to be reserved to the EC. 

AssessmentAssessment after a challenge inspection 
Itt is noticeable, that the detailed information relating to the concerns 
regardingg possible non-compliance, which has triggered the challenge 
inspection,, is annexed to the final inspection report as an Appendix, which 
shalll  be retained within the TS under appropriate safeguards to protect 
sensitivee information (Part X(C), par. 59). This provision implies that the 
'finall  report' that is distributed by the D-G to all States Parties and the EC 
pursuantt to Art. X(21), does not contain this Appendix. Al l States Parties, 
exceptt for the inspected State Party itself,658 therefore have to base their 
opinionss on the 'factual findings' of the final report (Art. DC(21)), without 
havingg access to the additional detailed information in the Appendix 
regardingg the compliance concerns. 
Likee in the review stage after a challenge inspection, the EC is the organ that 
iss central to the stage of assessment in the verification process based on such 
inspection.. If after the review of the final inspection report, the EC reaches 
thee conclusion that further action may be necessary, it shall take the 
appropriatee measures to redress the situation and to ensure compliance with 
thee CWC, including specific recommendations to the CSP (IX(23)). 
Logically,, the EC can use its powers under Art. VIII(36) also in this 
respect.6600 In case the EC has made such recommendations, the CSP shall 
considerr action in accordance with Art. XII , on 'measures to redress a 
situationn and to ensure compliance, including sanctions' (IX(25)). This 
means,, that the provisions on correction/enforcement are applicable to the 
case.. The direct reference to the measures of correction/enforcement 
suggestss that no 'bargaining for the truth' is possible after the final 
inspectionn report; the EC shall make the assessment whether any non-

6588 Pursuant to par. 61 of the Verification Annex, Part X(C), the inspected State Party has the 
opportunityy to comment on the draft final report before it is sent by the TS to the D-G. 
6599 The text does not elaborate on how the EC shall present the results of its consideration of 
thee report, and turns directly to the follow-up measures. In fact, the 'conclusion' of the EC 
comescomes down to an assessment regarding compliance made by the Organisation. Note that 
pursuantt to Art. IX(21) all States Parties, in the first place the requesting and the inspected 
Statee Party, have the right to provide their views and make their own assessments regarding 
compliancee and convey those to the D-G. 
6600 Cf. Krutzsch & Trapp (1994), p. 196-198. 
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compliancee has occurred, and the States Parties directly involved are not 
ablee to challenge either factual findings in the inspection report or 
constructionn of rules (if any) by the EC in the stage of review. 

AssessmentAssessment with regard to assistance and protection against chemical 
weapons weapons 
Thee EC has the power to decide by simple majority on whether to instruct 
thee TS to provide supplementary assistance in cases of (alleged) threat or 
usee of chemical weapons. When so decided by the EC, the D-G shall 
immediatelyy provide assistance and for this purpose may co-operate with 
Statess Parties and relevant international organisations.661 The States Parties 
shalll  make the fullest possible efforts to provide assistance (X(10)). As 
mentionedd earlier, the D-G has the power to decide on immediate emergency 
actionn as long as his investigation is ongoing (X(l 1)). 
Thee procedure regarding assistance and protection seems to be decoupled 
fromm the question whether the CWC has been not complied with; the 
dominantt role of the D-G and the decision modality of the EC provide 
sufficientt indication for this conclusion. It is most logical, that after an 
appeall  of use or threat of use has been made, the State Party allegedly being 
thee victim shall be granted all possible support by the OPCW in order to 
containn and limit the consequences of the use of chemical weapons as much 
ass possible. Even though the assessment in this procedure wil l not have 
directt bearing on decisions regarding issues of non-compliance by States 
Parties,, the establishment of a need for assistance may of course indicate 
thatt chemical weapons have been used contrary to the obligations of Art. I 
CWC.. In the final report drawn up after investigation of alleged use, at least 
alll  information in the course of the investigation taken that might serve to 
identifyy the origin of any chemical weapons used, shall be included in the 
reportt (Part XI(D), par. 26). 

4.34.3 Provisions on dispute settlement in the CWC 

Apartt from the 'dispute settlement look-a-like' procedure of consultation 
andd co-operation in the process of verification (See Art. IX(2)), provisions 
forr the settlement of disputes have been centralised in Art. XIV . Even 
thoughh the provisions on dispute settlement have to be read in conjunction 
withh the procedures on verification, they are much less elaborate and 
detailedd than the phase of verification. This has been explained by reference 
too the fact that the CWC lays emphasis on conflict avoidance and prevention 

6611 In that connection, it is provided that the TS shall transmit the investigation report of the 
D-GG and the decision taken by the EC to the States Parties and to the relevant international 
organisationss (X(10)). 
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ratherr than settlement.662 Disputes that may arise concerning the application 
orr the interpretation of the CWC shall be settled in accordance with the 
relevantt provisions of the CWC and in conformity with the provisions of the 
UNN Charter (XIV(l)) . When a dispute arises between two or more States 
Parties,, or between one or more States Parties and the OPCW, relating to the 
interpretationn or application of the CWC, the Parties concerned shall consult 
togetherr with a view to the expeditious settlement of the dispute by 
negotiationn or by other peaceful means of the Parties' choice, including 
recoursee to appropriate organs of the CWC and, by mutual consent, referral 
too the ICJ in conformity with the Statute of the Court (XIV(2)). Consultation 
betweenn the parties to the dispute is the method to be tried first, in order to 
reachh agreement on the method of non-judicial dispute settlement that is 
goingg to be used for the purpose of settling the dispute. 
Thee parties to the dispute are clearly not obliged to have recourse to the 
organss of the OPCW, albeit that these organs may easily get involved in the 
procedure,, as appears from par. 3 and 4 of Art. XIV. 663 The EC may 
contributee to the settlement of a dispute by whatever means it deems 
appropriate,, including offering its good offices, calling upon the parties to 
thee dispute to start the settlement process of their choice and recommending 
aa time-limit for any agreed procedure (XIV(3)). The powers of the EC in 
thiss respect resemble those of the UNSC under Chapter VI, especially Art. 
33(2),, of the UN Charter. Contrary to the EC, the CSP does not seem to 
havee a right of initiative but must wait for action by the Parties to the 
disputee or the EC. However, the CSP is explicitly empowered to establish 
subsidiaryy organs as it finds necessary for the purpose of dispute settlement 
(XIV(4)) ;; such organ could e.g. be established as a conciliation 

•• • 664 

commission. . 
Itt is noticeable, that in case of disputes between one or more States Parties 
andd the Organisation, the role of the EC and the CSP in dispute settlement 
seemss rather odd: it could be explained as if these organs were allowed to be 
thee judge in their own case. But, it can be expected that in practice hardly 
anyy disputes, relating to the application or interpretation of the treaty, 
betweenn the OPCW and one or more States Parties wil l come up that have 
nott already been raised and dealt with in the context of verification or 

6622 See Bothe (1998), p. 11; Kurzidem (1998). 
6633 Also when the parties to the dispute decide not to have recourse to the organs of the 
OPCW,, at least they shall keep the EC informed of actions being taken (Art. XII(2)). This 
obviouslyy is so because it is in the interest of the OPCW to be informed about such conflicts, 
seee Kurzidem (1998), p. 302. 
6644 It can be upheld that any 'judgements' made by such dispute settling body cannot bind the 
Partiess to the dispute without their express consent. Nothing in the CWC empowers the CSP 
too assume the function of a judicial dispute settling body and hence the CSP could not 
transferr any such functional power to a subsidiary organ (Art. VIII(21(f) ) empowers the CSP 
too establish such subsidiary organs as if finds necessary 'for the exercise of its functions in 
accordancee with the CWC). See also Krutzsch & Trapp (1994), p. 236-237. 
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correction/enforcement.. Moreover, Art. XIV in fact leaves sufficient 
discretionaryy powers to the States Parties in their choice of settling disputes, 
evenn those disputes that arise between one or more States Parties and the 
OPCW.. The applicability of Art. XIV to a dispute therefore does not bring 
alongg much obligatory prescriptions as regards the behaviour of the Parties 
too the dispute. It may furthermore be recalled that pursuant to par. 23 of the 
Confidentialityy Annex, a 'Commission for the settlement of disputes related 
too confidentiality' has been set up as a subsidiary organ of the CSP. This 
Commissionn shall consider cases of breaches of confidentiality involving 
bothh a State Party and the OPCW, which are the kind of disputes most likely 
too arise in practice between the States Parties and the OPCW. 
AA (non-binding) 'final say' on (abstract) legal questions by a judicial organ 
externall  to the treaty is available, in that both the EC and the CSP are 
separatelyy empowered, subject to the authorisation of the UNGA, to request 
thee ICJ to give an advisory opinion on any legal question arising within the 
scopee of the activities of the OPCW (XIV(5)).665 Finally, Art. XIV(6) has 
thee effect that the provisions on verification (including the right to request a 
challengee inspection) and measures of correction/enforcement shall not be 
affectedd by the procedures on dispute settlement.666 

4.44.4 Provisions on correction/enforcement in the CWC 

Ann internal sanction can be applied to States Parties that do not fulfi l their 
obligationn to pay their contribution (VIII(7)) . A member of the OPCW that 
iss in arrears in the payment of its financial contribution to the Organisation 
shalll  have no vote in the Organisation if the amount of its arrears equals or 
exceedss the amount of the contribution due from it for the preceding two full 
years.. The CSP, as the 'plenary' organ of the OPCW, may, nevertheless, 
permitt such a member to vote if it is satisfied that the failure to pay is due to 
conditionss beyond the control of the member (VÜI(8)). 
Art.. VIII(21(k)) provides that the CSP shall take the necessary measures to 
ensuree compliance with the Convention and to redress and remedy any 
situationn which contravenes the provisions of the CWC, in accordance with 
Art.. XII ('Measures to redress a situation and to ensure compliance, 
includingg sanctions'). In considering action, the CSP shall take into account 
alll  information and recommendations on the issues submitted by the EC.667 

Itt is not altogether clear whether this provision brings along that in each separate case an 
authorisationn from the UNGA to request an advisory opinion is required. See Myjer (1997), p. 
363. . 
6666 Cf. Krutzsch & Trapp (1994), p. 232-233. Art. XIV(6) reads: "This article is without 
prejudicee to Art. IX or to the provisions on measures to redress a situation and to ensure 
compliance,, including sanctions". 

Thee EC may bring the issue or matter to the attention of the CSP or make 
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Art.. XII , then, establishes the right of the CSP to take the necessary 
measures,, (limited to those arranged for in par. 2 to 4 of Art. XII) , to ensure 
compliancee and to redress and remedy any situation which contravenes the 
provisionss of the CWC. Note, that the legal basis for the correction of 
deviantt behaviour thus provided is not coupled with a 'breach' or 'violation' 
butt broadly to 'any situation that contravenes the provisions of the 
Convention'.. This circumscription was used to escape the impasse resulting 
fromm the disagreement in the negotiations on the question as to whether the 
CSPP should be able to establish a violation of an obligation by a State 
Party.6688 The wording as it is does not require a formal assessment. 
Art.. XII(2) relates to an 'internal' sanction that has earlier been identified as 
aa potentially highly effective one, viz. the loss of rights and privileges by the 
Statee Party under the Convention. It is provided that in cases where a State 
Partyy has been requested by the EC to take measures to redress a situation 
raisingg problems with regard to its compliance, and where the State Party 
failss to fulfi l the request within a specified time, the CSP may, inter alia, 
uponn the recommendation of the EC, restrict or suspend the State Party's 
rightss and privileges under the Convention until it undertakes the necessary 
actionn to conform with its obligations under the CWC.669 The most 
importantt 'rights' that might be suspended are presumably those related to 
tradee in scheduled chemicals, albeit that one may also think of other rights 
too participate in economic and technological development (Art. XI) and the 
rightright to assistance and protection against chemical weapons (Art. X).670 

Inn cases where serious damage to the object and purpose of the Convention 
mayy result from activities prohibited under the CWC, in particular by Art. I, 
thee CSP may recommend collective measures to States Parties in conformity 
withh international law (Art. XU(3)). This - at first sight clear - paragraph has 

recommendationss to the CSP regarding measures to redress the situation and to ensure 
compliancee (VIII(36(b) and (c)). This connection between Art. XII and VII I also implies that 
beforee referring the matter to the CSP, the EC shall first try to negotiate a settlement on the 
basiss of Art. VIII(36), see Krutzsch & Trapp (1994), p. 221. 
6688 See Krutzsch & Trapp (1994), p. 221. 
669669 Note, that the right of the CSP to impose 'internal' sanctions is by no means restricted by 
Art.. XII(2), given the use of the wordings 'inter alia'. Furthermore, it seems highly unlikely 
thatt the CSP would be dependent on an initial recommendation by the EC before it could 
undertakee action pursuant to par. 2 of Art. XII . Besides the argument of the hierarchy within 
thee OPCW (the CSP is the 'principal' organ according to Art. VIII(19) and the EC is 
responsiblee to the CSP according to Art. VIII(30)) and the fact that the act of the EC involved 
iss a non-binding recommendation, there is the wording of par. 1 of Art. XII , which grants a 
generall  power to the CSP to 'take the necessary measures to ensure compliance', with the 
onlyy addition that it is to take into account the information and the recommendations 
submittedd by the EC when the CSP is considering action (not: "before action can be 
undertaken""  or similar wordings). Krutzsch & Trapp (1994), p, 222-223, however, argue that 
thee CSP may diverge from the recommendations of the EC but that it may not take such 
measuress without the EC making a recommendation to that effect. 
6700 See Kenyon (2000), p. 11; Myjer (1997), p. 362. 
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aa lot of implications. First of all, it deals with grave cases, taking into 
accountt the requirement of 'serious damage' to the 'object and purpose' of 
thee Convention (even worse cases, i.e. those of 'particular gravity', are dealt 
withh in par. 4). What exactly is part of the object and purpose of the 
Conventionn is not altogether clear; at least in particular the substantive 
obligationss of Art. I of the CWC are part of it.671 Furthermore, the CSP is by 
noo means obliged to take action: it 'may recommend' collective measures. 
Thee use of the wording 'recommend' makes clear that the States Parties in 
theirr turn are not obliged to follow the recommendation of the CSP. Finally, 
whatt does the notion 'collective measures in conformity with international 
law'' entail? Since Art. XII(4) already relates to potential activities of organs 
off  the UN, the 'collective measures' referred to in par. 3 probably relate to 
collectivee actions in the sphere of countermeasures and collective self-
defence.672 2 

Thee final paragraph of Art. XII contains the well-known formula that 
explicitlyy allows for the calling in of the appropriate bodies of the UN. The 
CSPP shall, in cases of particular gravity, bring the issue, including relevant 
informationn and conclusions, to the attention of the UNGA and the UNSC 
(Art.. XII(4)). Both the UNGA and the UNSC must ('shall') be informed by 
thee CSP at the same time in case of particular gravity. In cases that are 
characterisedd not only by particular gravity but also by urgency, the EC has 
beenn granted the power to bring the issue or matter, including relevant 
informationn and conclusions, directly to the attention of the UNGA and the 
UNSCC (Vffl(36)). 

4.54.5 The interpretative element in the CWC 

Art.. VIII(22) prescribes that a conference for the purpose of reviewing the 
operationn of the CWC shall be convened by the CSP, not later than one year 
afterr the expiry of the fifth and the tenth year after the entry into force of the 
Conventionn (and at such other times within that time period as may be 
decidedd upon). At the first of these sessions, inter alia the provisions of Art. 

6711 The 'object and purpose' of the Convention is not confined to the obligations mentioned 
inn Art. I. For example, clear violations of the verification regime or marked failure to adopt 
thee national implementation measures (such as export controls) required by Art. VII could 
alsoo lead to 'serious damage to the object and purpose' of the CWC. See Rosas (1998), p. 
439. . 
6722 In an Australian Draft for a CWC of 12 March 1992 (CD/1143, p. 31) the words 
'includingg sanctions' had also been inserted in par. 3, as an illustration of the 'collective 
measures'' that the CSP may recommend States Parties to undertake. The fact that this 
additionn does not appear in the final text may indicate that the 'collective measures' were not 
conceivedd as sanctions in the sense of collective measures used by international organisations, 
suchh as the UNSC, but instead as something in the grey zone between sanctions and 
countermeasures.. See Rosas (1998), p. 425, 435 and 440. 
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VII  and Parts VII to IX of the Verification Annex wil l be re-examined by the 
CSPP in the light of a comprehensive review of the overall verification 
regimee for the chemical industry. The CSP shall make recommendations so 
ass to improve the effectiveness of the regime (See Part IX(c), par. 26). At 
intervalss of five years thereafter, unless otherwise decided upon, further 
sessionss of the CSP shall be convened with the same objective. Such 
reviewss shall take into account any relevant scientific and technological 
developments.. In order to maintain or restore the effectiveness of the 
Convention,, the Review Conference wil l unavoidably have to go into the 
interpretationn and clarification of some of the treaty provisions. 
Furthermore,, any State Party may propose 'changes' to the Annexes of the 
CWCC (XV(1)). In order to ensure the viability and the effectiveness of the 
Convention,, the provisions in the Annexes (except for some parts, relating 
too confidentiality and to challenge inspections, that have been excluded) are 
subjectt to a relatively simple 'amendment' procedure (See Art. XV(5) as 
comparedd to Art. XV(2, 3)). The applicable provisions indicate that the 
adaptationn of existing technical norms (primarily to the demands of 
scientificc development) and the drawing up of new ones is relatively 
uncomplicated.6733 Finally, much of the potential need for interpretation has 
beenn obviated by Art. II, which contains various definitions and criteria that 
aree specific to the CWC; the definitions are therefore valid 'for the purpose 
off  the CWC'. In addition, in Part I of the Verification Annex, another set of 
definitions,, mainly connected to the operation of on-site inspections, has 
beenn provided. And, the organs of the OPCW have issued a considerable 
numberr of understandings and decisions on the interpretation and 
clarificationn of specific treaty provisions. 

6733 The D-G shall evaluate proposals of the States Parties to change provisions of the Annexes 
(XV(5(b)).. If the EC thereupon recommends to all States Parties that the proposed changes be 
adopted,, it shall be considered approved if no State Party objects within 90 days after receipt 
off  the recommendation (XV (5(d)). In contrast, amendments to the Convention shall only be 
adoptedd in an Amendment Conference by a positive vote of a majority of all States Parties 
withh no State Party casting a negative vote; and ratified or accepted by all those States Parties 
castingg a positive vote at the Amendment Conference (XV (3)). 
6744 See the list of decisions and understandings in Tabassi (1999), p. 117-207. 
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II .. The IAEA safeguards system and the NPT 

1.. A brief note on history 

1.11.1 The failure to outlaw nuclear weapons 
Afterr the use of nuclear weapons by the US against Japan in 1945, the fear 
thatt they might be used again prompted the UNGA to establish (by its very 
firstfirst resolution) a UN Atomic Energy Commission. At its first meeting, the 
USS delegate on the Commission, B. Baruch, made a proposal which later 
camee to be known as the Baruch Plan. According to this plan, an 
organisationn (the 'International Atomic Development Authority') would be 
entrustedd with the control of atomic energy in all its phases of development, 
startingg with the raw material. In the Baruch Plan, the control of nuclear 
weaponss had priority; nuclear disarmament would only follow once an 
adequatee system for the control of atomic energy, including the renunciation 
off  the nuclear bomb, had been put into effective operation and sanctions 
againstt possible violators had been agreed on.675 The SU reacted with a plan 
off  its own (the Gromyko Plan), which reversed the priorities and proposed 
thee production, storage and use of nuclear weapons to be prohibited and all 
nuclearr weapons to be destroyed within three months, while a control 
system,, headed by an 'International Control Commission' within the 
frameworkk of the UNSC, was to be established afterwards. It was likely that 
thee SU knew this plan was not acceptable and that it used it largely as an 
arguingg position during the period when it was developing its own nuclear 
weapons.6766 Deadlock was the result of this difference of opinion between 
thee superpowers whether to abolish nuclear weapons before an effective 
internationall  control system was established, or instead thereafter. The 
situationn was further complicated after the coupling of the negotiations on 
nuclearr weapons control with those on the control of conventional weapons, 
sincee the US was largely superior in nuclear arms technology whereas the 
SUU was by far superior in the conventional field.677 Even though the UNGA 
approvedd the Baruch Plan in 1948678 on the instigation of the US, it was the 
USS itself that left the plan several years later, when it made all its 
substantivee positions regarding arms limitation dependent on the outcome of 
thee study of inspection methods and control arrangements. 

675SeeGoldblat(1995),p.. 21. 
6766 See Dupuy & Hammerman (1973), p. 292. 
6777 See Goldblat (1995) p. 23, and see Dupuy & Hammerman (1973), p. 349. In 1952, the - up 
too that moment separate - UN Commission for Atomic Energy and the UN Commission for 
Conventionall  Armaments were merged into the Disarmament Commission. 
6788 As the 'UN Plan to Control Atomic Energy'; see UNGA/Res/191 (III) , 4 November 1948. 
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1.21.2 Atoms for Peace and beyond 
Inn 1953, US President Eisenhower delivered his famous 'Atoms for Peace' 
Proposall  in the UNGA.679 The idea behind this proposal was to promote 
disarmamentt by diminishing the potential destructive power of the nuclear 
stockpiless in the world and by building up the peaceful uses of nuclear 
energy.. The nuclear powers were to contribute fissile material for such uses 
too an agency which would be set up under the aegis of the UN and which 
wouldd assist States in obtaining the benefits of atomic energy. This proposal 
ledd to the establishment of the IAEA. With the attempts to outlaw nuclear 
weaponss having failed, international attention thus focused on horizontal 
proliferationn - the prevention of the spread of nuclear weapons to additional 
States. . 
Thee IAEA safeguards system was originally developed in the early 1960s, as 
aa central component of the commitment to control the spread of nuclear 
weaponss by ensuring that nuclear material would not be used in such a way 
ass to further any military purpose.680 Since the entry into force of the NPT in 
1970,, the system has enjoyed worldwide application not only with regard to 
thee NPT but also the NWFZ Treaties, which require the acceptance of 
safeguardss by the States Parties. The legal obligation to submit to Agency 
safeguardss is furthermore found in other agreements, such as bilateral 
agreementss between nuclear suppliers and recipients. Today, the non-
proliferationn regime with regard to nuclear weapons is one of the main 
'pillars'' of the law of arms control. The NPT is now, after the UN Charter, 
onee of the treaties most widely adhered to, comprising some 187 States 
Parties,, whereas the IAEA has about 130 member States, most of which 
havee concluded a safeguards agreement with the IAEA. 
Distinctt from the supervisory mechanism of the CWC and the CTBT, the 
IAEAA safeguards system was itself set up not by treaty, but by way of 
bilaterall  Agreements between the IAEA and individual States, these 
Agreementss being modelled and based on decisions of the IAEA itself. 
Becausee of this structure, focus will be first on the IAEA as an autonomous 
organisation,, and next on the safeguards system as a supervisory 
mechanism. . 

6799 US 'Atoms for Peace' Proposal: Address by President Eisenhower to the General 
Assembly,, December 8, 1953. See Dupuy & Hammerman (1973), p. 359-364. 
6800 See IAEA doc. INFCIRC/66/Rev.2 ('The Agency's Safeguards System (1965, as 
Provisionallyy Extended in 1966 and 1968)'). The pre-NPT safeguards apply only to nuclear 
materials,, not to facilities. See Goldblat (1995), p. 37. See also Sloss (1995), p. 847-848. 
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2.. The IAE A 

2.12.1 Objectives and functions 
Thee IAEA (or Agency) is the international organisation, located in Vienna, 
whichh is responsible for the operating and functioning of the safeguards-
system.. Its institutional structure has been arranged by a Statute, which was 
approvedd on 23 October, 1956 and came into force on 29 July 1957.681 The 
Statutee describes as the objectives of the IAEA that it shall seek to 
acceleratee and enlarge the contribution of atomic energy to peace, health and 
prosperityy throughout the world, and that it shall ensure, so far as it is able, 
thatt assistance provided by it or at its request or under its supervision or 
controll  is not used in such a way as to further any military purpose (Art. II). 
Inn Art. H[(A(5)), the important function of the IAEA relating to the 
safeguardss mechanism has been laid down; the Agency is authorised to 
establishh and administer safeguards and to apply them on request.682 The 
IAEAA uses nuclear material accounting to establish the quantities of nuclear 
materiall  present in a State and the changes that take place in that inventory. 
Inn carrying out its functions, the IAEA shall establish control over the use of 
speciall  fissionable materials it received, in order to ensure that these 
materialss are used only for peaceful purposes (Art. III(B(2)). The IAEA 
maintainss relations with the UN by submitting annual reports on its 
activitiess to the UNGA and, when appropriate, by reporting to the UNSC 
(Art.. m(B(4)). The Agency is based on the principle of the sovereign 
equalityy of all its members, and shall carry out its activities with due 
observancee of the sovereign rights of States (see Art. IV(C); HI(D)). 

2.22.2 Institutional structure of the IAEA 
Evenn though the IAEA was not established as a specialised organisation for 
thee purpose of supervising the NPT, it has assumed that very role with the 
IAEA-NPTT safeguards system. The organs of the IAEA all have a (smaller 
orr larger) task in the functioning of the safeguards-system. The Agency has 
threee organs: a General Conference, a Board of Governors, and a Staff, 
headedd by a Director General (D-G). The members of the IAEA are those 
Statess which have deposited an instrument of acceptance of the IAEA 
Statutee after their membership has been approved by the General 
Conferencee upon recommendation of the Board of Governors (Art. IV(B)). 

6811 See 'Statute of the Internationa! Atomic Energy Agency', as amended up to 28 December 
1989,, IAEA, Vienna. 
6822 "The IAEA is authorised to establish and administer safeguards designed to ensure that 
speciall  fissionable and other materials, services, equipment, facilities, and information made 
availablee by the Agency or at its request or under its supervision or control are not used in 
suchh a way as to further any military purpose; and to apply safeguards at the request of the 
parties,, to any bilateral or multilateral arrangement, or at the request of a State, to any of that 
State'ss activities in the field of atomic energy". 
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Ass compared to the institutional structure of the OPCW and the CTBTO, the 
institutionall  structure of the IAEA has been simply and conveniently 
arranged. . 

2.2.12.2.1 General Conference 
Thee General Conference of the IAEA is composed of the representatives of 
alll  member States of the IAEA; there is one delegate per member State (Art. 
V(A) ,, (B)). The General Conference may initiate general and broadly 
formulatedd activities, as is common for plenary organs. It may discuss any 
questionss or any matters within the scope of the IAEA Statute or relating to 
thee powers and functions of any organs provided for in the Statute, and may 
makee recommendations to the individual members or to the Board of 
Governorss or to both on any such questions or matters (Art. V(D)). The 
Generall  Conference shall meet annually and may, at request, meet in special 
sessionss (Art. V(A)). Each member shall have one vote, and a majority of 
memberss shall constitute a quorum. The General Conference shall make 
decisionss by a majority of the members present and voting; decisions made 
pursuantt to some specified paragraphs (relating to finance, amendments and 
internall  sanctions) shall be made by a two-third majority (see Art. V(C)). 
Thee General Conference shall have the authority to take decisions on any 
matterr specifically referred to it for this purpose by the Board, and to 
proposee matters for consideration by the Board and request from the Board 
reportss on any matter relating to the functions of the Agency (Art. V(F)). 

2.2.22.2.2 Board of Governors 
Thee Board of Governors is the executive body of the Agency: it shall have 
authorityy to carry out the functions of the Agency in accordance with the 
Statutee subject to its responsibilities to the General Conference as provided 
inn the Statute (Art. VI (F)).683 The Board shall be composed often members 
designatedd by the outgoing Board of Governors, and twenty members 
electedd by the General Conference. The criterion used in the designation of 
neww members on the Board by the outgoing Board is in their being most 
advancedd in the technology of atomic energy including the production of 
sourcee materials (Art. VI(A(1)), and in that the election by the General 
Conferencee shall take place on the basis of equitable geographical 
distributionn of new members (Art. VI(A(2)). The Board shall meet at such 
timess as it may determine (Art. VI(G)); there are no regular or fixed 
meetings.6844 Each member of the Board shall have one vote, and two-thirds 

6833 One of those responsibilities is the preparation of an annual report to the General 
Conferencee concerning the affairs of the Agency and any projects approved by the Agency, as 
welll  as the submission of reports to the General Conference as the Agency is or may be 
requiredd to make to the UN or to any other organisation the work of which is related to that of 
thee Agency (Art. VI (J)). 
6844 Although it is provided that the Board of Governors shall hold office for the time-period 
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off  all members shall constitute a quorum. Decisions shall be made by a 
majorityy of those present and voting, except for decisions on the amount of 
thee Agency's budget which shall be made by a two-third majority (Art. 
VI(E)).. The Board of Governors may establish such committees as it deems 
advisablee (Art. VI(I)) . 

2.2.32.2.3 Secretariat685 

Thee Staff of the Agency shall be headed by a Director General (D-G), who 
iss the chief administrative officer of the Agency (Art. VII(A)). 686 The D-G 
shalll  be responsible for the appointment, organisation, and functioning of 
thee Staff and shall be under the authority of and subject to the control of the 
Boardd of Governors (Art. VII(B)) . The Agency shall be guided by the 
principlee that its permanent staff shall be kept to a minimum (Art. VII(C)-
(E)).. The Board of Governors to a large extent regulates the activities and 
functioningg of both the Staff and the D-G (See Art. VII(B ) and (E)).687 The 
Stafff  and the D-G are independent actors that shall not seek or receive 
instructionss from any source external to the Agency. The international 
characterr of the responsibilities of the D-G and the Staff shall be respected 
byy the members. For their part, the D-G and the Staff are not to disclose any 
industriall  secret or other confidential information coming to their knowledge 
byy reason of their official duties for the Agency (See Art. VII(F)) . 

3.. Safeguards as a supervisory mechanism 

3.13.1 General aspects of the safeguards system 

INFCIRC/153 INFCIRC/153 

Supervisionn of compliance with the non-proliferation obligations of States 
Partiess is through the use of safeguards administered by the IAEA. The 
systemm of safeguards has at its roots the desire of States to guarantee that co-
operativee nuclear energy development is not furthering military purposes. It 
hass to evidence this political goal by way of a system of technical measures, 

betweenn two regular annual sessions of the General Conference (Art. VI (C) and (D)). See 
alsoo Rules 11-13 of the 'Provisional Rules of Procedure of the Board of Governors', as 
amendedd up to 23 February 1989 (electronic version). 

Itt should be noted, that the term 'Secretariat' is not used in the Statute of the IAEA. 
Insteadd the Statute uses the term 'Staff (headed by the D-G). However, in the 'Provisional 
Ruless of Procedure of the Board of Governors' there is reference to 'The Secretariat' (part III ) 
whichh can be considered the technical unit comprising the Staff and the D-G. 

Thee D-G shall be appointed by the Board of Governors with the approval of the General 
Conferencee for a term of four years (Art. VII(A)) . This arrangement assures that the person of 
thee D-G will be acceptable to all members of the IAEA. 
6877 See also Rules 8-10 of the 'Provisional Rules of Procedure of the Board of Governors', as 
amendedd up to 23 February 1989 (electronic version). 
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strikingg a balance between quantitative and other objective technical facts 
andd the required political goal. Safeguards are designed to verify statements 
regardingg the presence, amounts and use of nuclear material or other items 
subjectt to safeguards as recorded by facility operators and as reported by the 
memberr State to the Agency. The application of safeguards in accordance 
withh the applicable arms control treaties is conducted on the basis of 
specificc Safeguards Agreements negotiated between the Agency and the 
individuall  State on the basis of the framework for the conclusion of such 
agreementss between the Agency and Member States established by the 
Agency'ss Statute and other relevant legal instruments. In INFCIRC/153, of 
1971,, there has been laid down the structure and content of agreements 
betweenn the Agency and NNWS required in connection with the NPT.688 

Thee agreements based on INFCIRC/153 are also known as 'full scope' 
Safeguardss Agreements, since they extend to all peaceful nuclear activities 
andd materials in the State concerned. Outside the scope of INFCIRC/153, 
betweenn the IAEA and individual NWS, so-called voluntary offer-
agreementss have been concluded.689 In 1997, a 'Model Additional Protocol' 
hass been accepted, in order to strengthen the IAEA safeguards system (see 
infra).infra). Due to the fact that each member of the IAEA shall have to conclude 
aa separate bilateral agreement endorsing this Model Additional Protocol, the 
relationshipp between the IAEA and most of its members wil l continue to be 
governedd by the provisions of the agreements based on INFCIRC/153 for 
somee time to come. 

Thee material reproduced in INFCIRC/153 is used as the basis for 
negotiatingg Safeguards Agreements between the Agency and NNWS parties 
too the NPT. Practically all safeguards agreements track the language of 
INFCIRC/1533 virtually word for word.690 INFCIRC/153 is divided into three 
parts:: part I deals primarily with 'substantive' provisions, part II deals 
mainlyy with 'institutional' provisions, and the third part contains definitions. 
Apartt from this general framework, each NNWS Party to the NPT has to 
makee Subsidiary Arrangements with the Agency, in which it shall be 
specifiedd in detail how the procedures laid down in the Agreement are to be 
appliedd (see par. 39 of INFCIRC/153). It should be recalled that, although 
theree is a strong connection between the NPT and the IAEA Safeguards 
system,, the safeguards only have a limited role under that treaty. The 

6888 See 'The Structure and Content of Agreements between the Agency and States Required in 
Connectionn with the Treaty on the Non-Proliferation of Nuclear Weapons', IAEA doc. 
INFCIRC/153,, May 1971. In a corrected version, the document was re-issued in June 1972 as 
INFCIRC/153(Corr.). . 
6899 In voluntary-offer agreements IAEA safeguards are applied to a limited number of 
facilitiess selected by the Agency. This safeguards system with the NWS shall not be dealt with 
here. . 
6900 See Sloss (1995), p. 853. Only the safeguards agreements with Japan and EURATOM 
showw some slight variations. 
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safeguardss aim at verification of the declared nuclear fuel cycle and are not 
meantt to counter e.g., smuggling or purchase of parts of nuclear weapons by 
NNWS,, activities that are clearly prohibited under Art. II of the NPT. 
Beforee the supervisory mechanism of the IAEA for the purpose of 
safeguardingg nuclear material wil l be examined in detail, various important 
generall  aspects of the system will first be discussed, most of which are 
foundd in the so-called 'miscellaneous provisions' of INFCIRC/153. 

BasicBasic undertakings 
Thee Agreement between the State and the Agency should contain, in 
accordancee with Art. HI(1) of the NPT, an undertaking by the State to accept 
safeguards,, in accordance with the terms of the Agreement, on all source or 
speciall  fissionable material in all peaceful nuclear activities within its 
territory,, under its jurisdiction or carried out under its control anywhere, for 
thee exclusive purpose of verifying that such material is not diverted to 
nuclearr weapons or other nuclear explosive devices (par. 1 (of 
INFCIRC/153)).. Vice versa, the Agreement should provide for the Agency's 
rightt and obligation to ensure that safeguards will be applied, in accordance 
withh the terms of the Agreement, on all source or special fissionable 
materiall  in all peaceful nuclear activities within the territory of the State, 
underr its jurisdiction or carried out under its control anywhere, for the 
exclusivee purpose of verifying that such material is not diverted to nuclear 
weaponss or other nuclear explosive devices (par. 2). Clearly, the central 
purposee of the safeguards system is to deal with non-diversion of nuclear 
material,, the risk of diversion being a problem that is characteristic to the 
controll  of any weapon of mass destruction, viz. the fact that the materials 
requiredd to make those weapons are not prohibited as long as they are used 
forr peaceful purposes (cf use of nuclear material in order to generate 
energy,, application of chemicals in health care, use of biological agents in 
agriculture).. It has been argued that since safeguards are required on 'all' 
materiall  in 'all' peaceful activities, the IAEA should also routinely verify 
non-concealmentt of undeclared nuclear material.691 This interpretation 
howeverr does not find support in the provisions of INFCIRC/153 and has 
insteadd been recognised as a (potential) shortcoming of the system, which to 
somee extent wil l be remedied by the Model Additional Protocol (see infra). 
Thee Agreement should finally provide that the Agency and the State shall 
co-operatee to facilitate the implementation of the safeguards provided for 
thereinn (par. 3). 

EffectiveEffective control versus undue interference 
Thee paragraph on the implementation of safeguards demonstrates, like the 
provisionn on non-diversion, the tension between the need for effective 

11 See Sloss (1995), p. 854-855. 
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controll  on the one hand and the avoidance of undue interference with the 
interestss of the State on the other hand.692 The Agreement should provide 
thatt in implementing safeguards pursuant thereto the Agency shall make 
everyy effort to ensure optimum cost-effectiveness, e.g. by making use of 
suchh means as containment, statistical techniques and random sampling in 
evaluatingg the flow of nuclear material and concentration of verification 
proceduress on those stages in the nuclear fuel cycle involving the 
production,, processing, use or storage of nuclear material from which 
nuclearr weapons or other nuclear explosive devices could readily be made, 
andd minimising verification procedures in respect of other nuclear material, 
onn condition that this does not hamper the Agency in applying safeguards 
underr the Agreement (par. 6). Especially with regard to the performance of 
inspectionss by the Agency and the access linked to those inspections to sites 
andd facilities in the State territory, the tension between effective control and 
unduee interference is manifest. 

StartingStarting point of safeguards 
Safeguardss apply to the nuclear material which has reached a certain stage 
inn the nuclear fuel cycle present in a NNWS. Pursuant to par. 34(c), when 
anyy nuclear material of a composition and purity suitable for fuel fabrication 
orr for being isotopically enriched leaves the plant or the process stage in 
whichh it has been produced, or when such nuclear material, or any other 
nuclearr material produced at a later stage in the nuclear fuel cycle, is 
importedd into the State, the nuclear material shall become subject to the 
safeguardss procedures specified in the Agreement. Nuclear material means 
anyy 'source material' or any 'special fissionable material' as defined in Art. 
XXX of the Statute of the IAEA. 'Special fissionable material' as defined in 
Art.. XX(1) of the Statute encompasses plutonium-239; uranium-233; 
uraniumm enriched in the isotopes 235 or 23 3 ;693 and any material containing 
onee or more of the foregoing. 'Source material' means uranium containing 
thee mixture of isotopes occurring in nature; uranium depleted in the isotope 
235;; thorium; and any of the foregoing in the form of metal, alloy, chemical 
compoundd or concentrate (Art. XX(3)). The Board of Governors of the 
IAEAA shall 'from time to time determine' what other material is considered 
too be 'special fissionable material' or 'source material', but any such 
determinationn shall have effect under the Agreement only upon agreement 
byy the State (See par. 112). The starting-point of safeguards is therefore 
dependentt on three elements: 

6922 See par. 4-6. The Agreement should, for example, provide that the Agency shall take every 
precautionn to protect commercial and industrial secrets and other confidential information 
comingg to its knowledge in the implementation of the Agreement (See par. 5). 
6933 This has been defined as "uranium containing the isotopes 235 or 233 or both in an 
amountt such that the abundance ratio of the sum of these isotopes to the isotope 238 is greater 
thann the ratio of the isotope 235 to the isotope 238 occurring in nature" (Art. XX(2) Statute). 
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1)) nuclear material 
2)) which has reached the stage in the nuclear fuel cycle which makes it 
suitablee for fuel fabrication or for being isotopically enriched (or which is 
producedd at even a later stage in the nuclear fuel cycle) and 
3)) which leaves the plant or the process stage in which it has been produced 
orr which is imported into the State, 
shalll  become subject to safeguards procedures. 
Whenn any material containing uranium or thorium which has not reached 
thee stage in the nuclear fuel cycle described above is exported to a NNWS, 
thee State shall inform the Agency of its quantity, composition and 
destination,, unless the material is exported for specifically non-nuclear 
purposess (par. 34(a)). Similarly and with the same reservation, when such 
materiall  is imported, the importing State shall inform the Agency of its 
quantityy and composition (par. 34(b)). In these cases, the material does not 
becomee subject to the safeguards procedures. Finally, pursuant to par. 33 
safeguardss shall not apply to material in mining and ore processing 
activities. . 

Non-applicationNon-application of safeguards 
Sincee the safeguards apply to nuclear material which is to be used in 
peacefull  activities, in order to verify that no diversion to nuclear weapons 
wil ll  take place, a paradoxical situation can occur in which a State intends to 
exercisee its discretion to use nuclear material, which is required to be 
safeguardedd under the Agreement between the Agency and itself, in a 
nuclearr activity which does not require the application of safeguards under 
thee Agreement. In that case, the State shall inform the Agency of the 
activity,, making it clear that the use of the nuclear material in a non-
proscribedd military activity will not be in conflict with an undertaking the 
Statee may have given and in respect of which Agency safeguards apply, that 
thee nuclear material wil l be used only in a peaceful nuclear activity; and that 
duringg the period of non-application of safeguards the nuclear material will 
nott be used for the production of nuclear weapons or other nuclear explosive 
devicess (See par. 14(a)).694 The State and the Agency shall make an 
arrangementt so that, only while the nuclear material is in such an activity, 
thee safeguards provided for in the Agreement wil l not be applied (See par. 
14(b)).. Each arrangement shall be made in agreement with the Agency, 
whosee agreement shall relate only to institutional provisions, but shall not 
involvee any approval or classified knowledge of the military activity or 
relatee to the use of the nuclear material therein (See par. 14(c)). It is clear 
fromm these wordings that the Agency's 'agreement' has no absolving 

Ann example of such 'non-proscribed military use' of nuclear material is in the nuclear 
reactorr of a submarine. See Harry (1995), p. 201. 
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consequencess whatsoever for the responsibilities of the State regarding its 
activitiess with its nuclear material. 

ExemptionsExemptions from safeguards 
Thee Agreement should provide that the Agency shall, at the request of the 
State,, exempt specifically described nuclear material from safeguards, either 
becausee of their small quantities, their isotopic concentration or their use in 
non-nuclearr activities (See par. 36). There is no quantitative limitation to 
thesee exemptions. Pursuant to par. 37, the Agreement should also provide 
thatt nuclear material that would otherwise be subject to safeguards shall be 
exemptedd from safeguards at the request of the State, provided that nuclear 
materiall  so exempted in the State may not at any time exceed the 
quantitativee limits of one kilogram in total of special fissionable material, 
consistingg of plutonium or of uranium with an enrichment of a specified 
percentage;; ten metric tons in total of natural and depleted uranium with a 
certainn enrichment; and twenty tons of thorium. If exempted nuclear 
materiall  is to be processed or stored together with safeguarded nuclear 
material,, provision should be made for the re-application of safeguards 
theretoo (See par. 38). 

TerminationTermination of safeguards 
Thee Agreement should provide for termination of safeguards on nuclear 
materiall  subject to safeguards thereunder in case of consumption or dilution 
off  nuclear material (See par. 11), transfer of nuclear material out of the State 
(Seee par. 12) and in some cases in which the nuclear material is to be used in 
non-nuclearr activities (See par. 13). Transfer of nuclear material out of a 
Statee wil l of course only lead to termination of safeguards in case of transfer 
too a recipient State wherein the nuclear material wil l not be subject to 
Agencyy safeguards. In that case, the exporting State shall make 
arrangementss for the Agency to receive confirmation by the recipient State 
off  the transfer (within three months, see par. 94). Par. 35 contains some 
additionall  provisions on the termination of safeguards relating to the 
conditionss set forth in par. 11 and 13 above. 

InternationalInternational transfers 
Withh regard to transfers of nuclear material exceeding one effective 
kilogramm out of the State, INFCIRC/153 provides for a system of 
notificationss and maintenance of records in accordance with par. 91 to 94.695 

Notificationn of such international transfer into a State which has concluded a 
safeguards-agreementt with the IAEA is arranged in par. 95 and 96. Both 

Note,, that Art. II of the NPT prohibits NNWS from receiving the transfer of 'nuclear 
weaponss or other nuclear explosive devices' only. 'Effective kilogram' means a special unit 
off  quantity measurement used in safeguarding nuclear material (See par. 104). 
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transferr out of a State and into a State require advance notification to the 
IAEAA for the purpose of enabling the IAEA if necessary to identify and if 
possiblee to verify the quantity and composition of the nuclear material, 
includingg affixing seals (transfer out of the State) and inspection of the 
consignmentt at the time it is unpacked (transfer into the State). The 
Agreementt should provide that the importing and the exporting State shall 
makee arrangements to determine the point at which the transfer of 
responsibilityy for the nuclear material that is being transferred wil l take 
placee (See par. 91). 

SubsidiarySubsidiary Arrangements 
INFCIRC/1533 provides for a general framework as a necessary basis for the 
Safeguardss Agreement between the Agency and individual States. The 
Agreementt should provide that the Agency and the State shall make 
Subsidiaryy Arrangements which shall specify in detail how the procedures 
laidd down in the Agreement are to be applied (See par. 39). Subsidiary 
Arrangementss offer the opportunity to the Agency to adapt the application 
off  the procedures of the general framework to the particularities of each 
individuall  State to permit the Agency to fulfi l its responsibilities under the 
Agreementt in an effective and efficient manner. The Subsidiary 
Arrangementss can be extended or changed by agreement between the 
Agencyy and the State without amendment of the Agreement (See par. 39). 
Thee Subsidiary Arrangements, which are concluded between the State and 
thee D-G, remain unpublished.696 

EntryEntry into force and duration 
Thee Agreement between the State and the Agency should provide that it 
shalll  enter into force on the date on which the Agency receives from the 
Statee written notification that the statutory and constitutional requirements 
forr entry into force have been met. The D-G shall promptly inform all 
Memberr States of the entry into force (See par. 25). The Agreement should 
providee for it to remain in force as long as the State is Party to the NPT (par. 
26).. This implies that withdrawal from the NPT terminates the Safeguards 
Agreement.. The provisions of par. 25 and 26 relate to the validity of the 
Agreementt between the Agency and the State itself. With regard to the 
implementationn of the safeguards, the IAEA safeguards apply to the nuclear 
materiall  subject to the Agreement between the Agency and the State 
concernedd upon its entry into force. The Subsidiary Arrangements between 
thee Agency and the State shall enter into force at the same time as, or as 
soonn as possible after, the entry into force of the Agreement (par. 40). 

Seee Lohmann (1998), p. 82. 
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GeneralGeneral provisions relating to the supervisory methods in INFCIRC/153 
Partt II of INFCIRC/153 contains the specification of the procedures to be 
appliedd for the implementation of the safeguards provisions of part I (See 
par.. 27). The Agreement between the Agency and the State should provide 
thatt the objective of safeguards is the timely detection of diversion of 
significantt quantities of nuclear material from peaceful nuclear activities to 
thee manufacture of nuclear weapons or of other nuclear explosive devices or 
off  purposes unknown, and deterrence of such diversion by the risk of early 
detectionn (See par. 28). To this end, the Agency utilises three special 
safeguardss measures (See par. 29). First of all, a measure of fundamental 
importancee is 'material accountancy', which is initially based on 
informationn on inter alia the whereabouts of fissionable material, stocks of 
fuell  and of spent fuel, and the processing and reprocessing of nuclear 
materiall  as provided by the States themselves. As important complementary 
measuress 'containment and surveillance techniques' are used, such as seals 
whichh allow conclusions that no material has disappeared and film- and TV-
camerass which record any action occurring in a particular area of a nuclear 
installation.. Finally, there is 'surveillance' by way of inspections of the 
IAEA,, which constitutes the core of verification under the safeguards-
system. . 

3.23.2 Monitoring provisions in INFCIRC/153 

GeneralGeneral remarks 
Thee provision and gathering of information is of vital importance, especially 
whenn nuclear material is concerned. This has clearly been acknowledged by 
thee drafters of INFCIRC/153. As mentioned, the Agreement should provide 
thatt material accountancy is used as a safeguards measure 'of fundamental 
importance',, with the other elements of safeguards, containment and 
surveillance,, as important complementary measures (See par. 29). The 
fundamentall  importance of material accountancy is illustrated by the fact 
thatt the Agency's verification activities shall be concluded by a statement 
relatingg to the amount of nuclear material that has not been accounted for 
beforehandd by the State (See par. 30). The specific procedures for the 
gatheringg of information by the Agency and the provision of information by 
thee States to the Agency constitute an important part of the supervisory 
mechanismm of INFCIRC/153. Every State that concludes a safeguards-
agreementt with the Agency has to establish a 'national system of accounting 
forr and control of nuclear material' and shall make provision for the 
establishmentt of measures specified in the Subsidiary Arrangements 
betweenn the Agency and individual States. 

6977 See par. 32. These measures inter alia consist of a measurement system for the 

281 1 



3.2.13.2.1 National system of accounting for and control of nuclear material 

Thee Agreement should provide that the State shall establish and maintain a 
systemm of accounting for and control of all nuclear material subject to 
safeguardss under the Agreement, and that such safeguards shall be applied 
inn such a manner as to enable the Agency to verify, in ascertaining that there 
hass been no diversion of nuclear material from peaceful uses to nuclear 
weaponss or other nuclear explosive devices, findings of the State's system. 
Thee Agency's verification shall include, inter alia, independent 
measurementss and observations conducted by the Agency in accordance 
withh the procedures specified in part II of INFCIRC/153. The Agency, in its 
verification,, shall take due account of the technical effectiveness of the 
State'ss system (See par. 7). This 'national system of accounting for and 
controll  of nuclear material' (See the heading of par. 7) plays a crucial part in 
thee success or failure of the safeguards system. The Agreement between the 
Agencyy and the State should provide that the Agency, in carrying out its 
verificationn activities, shall make full use of the State's system of 
accountingg for and control of all nuclear material subject to safeguards 
underr the Agreement, and shall avoid unnecessary duplication of the State's 
accountingg and control activities (See par. 31). The Agreement should 
providee that the State's system of accounting for and control of all nuclear 
materiall  subject to safeguards under the Agreement shall be based on a 
structuree of material balance areas (See par. 32). A 'material balance area' 
meanss an area in or outside a facility such that the quantity of material 
transferredd into or outside the 'material balance area' can be determined and 
thee physical inventory (the sum of all the measured or derived estimates of 
portionss of nuclear material on hand at a given time) can be determined 
whenn necessary, in order that the material balance for Agency safeguards 
purposess can be established (See par. 110, 113, 100). The national system 
forr accounting for and control of nuclear material rests upon a national 
recordss system per State, several obligations to provide information to the 
Agency,, and a reports system. 

3.2.1.13.2.1.1 Records system 

Inn establishing the national system of accounting for and control of nuclear 
material,, the State shall arrange that records are kept in respect of each 
materiall  balance area (See par. 51). The Agreement should furthermore 
providee that the records shall consist, as appropriate, of: (a) Accounting 

determinationn of quantities of nuclear material received, produced, shipped, lost or otherwise 
removedd from inventory, and the quantities on inventory and procedures for the evaluation 
andd accumulations of unmeasured inventory and unmeasured losses (par. 32(a) and (e)). 
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recordss of all nuclear material subject to safeguards under the Agreement; 
andd (b) Operating records for facilities containing such nuclear material 
(par.. 54). The Agreement should provide that the accounting records shall 
sett forth the following in respect of each material balance area: (a) All 
inventoryy changes (i.e. an increase or decrease of nuclear material in a 
materiall  balance area; see par. 107), so as to permit a determination of the 
bookk inventory698 at any time; (b) All measurement results that are used for 
determinationn of the physical inventory; and (c) all adjustments and 
correctionss that have been made in respect of inventory changes, book 
inventoriess and physical inventories (par. 56). With regard to the accounting 
records,, the Agreement should provide furthermore that for all inventory 
changess and physical inventories the records shall show, in respect of each 
batchh of material: material identification, batch data and source data.699 For 
eachh inventory change, the date and, when appropriate, the originating 
materiall  balance area and the receiving material balance area or the 
recipient,, shall be indicated (par. 57). With regard to the Operating records, 
thee Agreement should provide that these records shall set forth: (a) those 
operatingg data which are used to establish changes in the quantities and 
compositionn of nuclear material; (b) the data obtained from the calibration 
off  tanks and instruments and from sampling and analyses, the procedures to 
controll  the quality of measurements and the derived estimates of random 
andd systematic error; (c) the description of the sequence of the actions taken 
inn preparing for, and in taking, a physical inventory, in order to ensure that it 
iss correct and complete; and (d) the description of the actions taken in order 
too ascertain the cause and magnitude of any accidental or unmeasured loss 
thatt might occur (See par. 58). It is clear that this national system is meant to 

6988 'Book inventory' of a material balance area means the algebraic sum of the most recent 
physicall  inventory of that material balance area and of all inventory changes that have 
occurredd since that physical inventory was taken (par. 102). 'Physical inventory' means the 
summ of all the measured or derived estimates of batch quantities of nuclear material on hand at 
aa given time within a material balance area, obtained in accordance with specified procedures 
(par.. 113). 
6999 A 'batch' means a portion of nuclear material handled as a unit for accounting purposes at 
aa key measurement point and for which the composition and quantity are defined by a single 
sett of specifications or measurements. The nuclear material may be in bulk form or contained 
inn a number of separate items (par. 100). 'Batch data' means the total weight of each element 
off  nuclear material and, in the case of plutonium and uranium, the isotopic composition when 
appropriatee (see par. 101). 'Source data' means those data, recorded during measurement or 
calibrationn or used to derive empirical relationships, which identify nuclear material and 
providee batch data. Source data may include, for example, weight of compounds, conversion 
factorss to determine weight of element, specific gravity, element concentration, isotopic 
ratios,, relationship between volume and manometer readings and relationship between 
plutoniumm produced and power generated (par. 115). 'Key measurement point' means a 
locationn where nuclear material appears in such a form that it may be measured to determine 
materiall  flow or inventory. 'Key measurement points' thus include, but are not limited to, the 
inputss and outputs (including measured discards) and storages in material balance areas (par. 
108). . 
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servee purposes fundamental to the safeguards system as a whole, since the 
Statee has to make and keep up-to-date its inventory of nuclear material in 
suchh a manner as to enable the Agency to verify the findings of the State's 
system. . 

3.2.1.23.2.1.2 Provision of information 

Par.. 8 deals with the provision of information to the Agency. The 
Agreementt should provide that to ensure the effective implementation of 
safeguardss thereunder the Agency shall be provided, in accordance with the 
provisionss of part II of INFCIRC/153, with information concerning nuclear 
materiall  subject to safeguards under the Agreement and the features of 
facilitiess relevant to safeguarding such material.700 

DesignDesign information 
Inn respect of existing facilities, the Agreement should stipulate that design 
informationn of those facilities shall be provided to the Agency during the 
discussionn of the Subsidiary Arrangements, and that the time limits for the 
provisionn of such information in respect of new facilities shall be specified 
inn the Subsidiary Arrangements (See par. 42). It is also provided what 
designn information in respect of each facility should be made available to 
thee Agency (See par. 43-45) as well as for what purposes the design 
informationn made available to the Agency shall be used (See par. 46). One 
veryy important purpose is to enable the Agency to determine material 
balancee areas to be used for Agency accounting purposes and to select those 
strategicc points which are key measurement points and which wil l be used to 
determinee the nuclear material flows and inventories (See par. 46(b)). 

InformationInformation in respect of nuclear material outside facilities 
Par.. 49 provides what information concerning nuclear material customarily 
usedd outside facilities shall be provided to the Agency. This information 
mayy also be used, to the extent relevant, for the same purposes as the design 
informationn of the facilities (See par. 50). 

AA 'facility' is defined as (a) a reactor, a critical facility, a conversion plant, a fabrication 
plant,, a reprocessing plant, an isotope separation plant or a separate storage installation; or (b) 
anyy location where nuclear material in amounts greater than one effective kilogram (a special 
unitt used in safeguarding nuclear material; see par. 104) is customarily used (See par. 106). 
Informationn pertaining to facilities shall be the minimum necessary for safeguarding nuclear 
materiall  subject to safeguards under the Agreement. In examining design information of the 
facilities,, the Agency shall at the request of the State, be prepared to examine on premises of 
thee State design information which the State regards as being of particular sensitivity (See 
par.. 8). 
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3.2.1.33.2.1.3 Reports system 

Thee reports system as described in INFCIRC/153, like the records system 
andd the provision of information in general, is part of the national system of 
accountingg for and control of nuclear material. The Agreement should 
specifyy that the State shall provide the Agency with reports as detailed in 
par.. 60 to 69 in respect of nuclear material subject to safeguards thereunder 
(par.. 59). The Agreement should provide that reports shall be based on the 
recordss kept in accordance with par. 51 to 58 and shall consist, as 
appropriate,, of accounting reports and special reports (see par. 61). In other 
words,, the records system provides the basis for the reports system. 

InitialInitial  accounting report 
Ann initial accounting report on all nuclear material which is to be subject to 
safeguardss under the Agreement shall be dispatched by the State to the 
Agencyy within 30 days of the last day of the calendar month in which the 
Agreementt enters into force (par. 62). On the basis of this initial report the 
Agencyy shall establish a unified inventory of all nuclear material in the State 
subjectt to safeguards under the Agreement, irrespective of its origin, and 
maintainn this inventory on the basis of subsequent reports and of the results 
off  its verification activities. Copies of the inventory shall be made available 
too the State at agreed intervals (See par. 41). 

AccountingAccounting reports 
Thee Agreement should stipulate that for each material balance area the State 
shalll  provide the Agency with the following accounting reports: (a) 
inventoryy change reports, showing changes in the inventory of nuclear 
materiall  and (b) material balance reports showing the material balance based 
onn a physical inventory of nuclear material actually present in the material 
balancee area. Both kinds of reports have to be dispatched as soon as possible 
andd in any event within 30 days after respectively the end of the month in 
whichh the inventory changes occurred or were established or the physical 
inventoryy has been taken (See par. 63). In par. 64 it is specified what 
informationn the inventory change reports should contain; par. 67 deals with 
thee contents of material balance reports.701 The Agreement should provide 

7011 Inventory change reports shall specify identification and batch data for each batch of 
nuclearr material, the date of the inventory change and, as appropriate, the originating material 
balancee area and the receiving material balance area or the recipient. These reports shall be 
accompaniedd by concise notes: (a) Explaining the inventory changes, on the basis of the 
operatingg data contained in the operating records provided for under subparagraph 58(a); and 
(b)) Describing, as specified in the Subsidiary Arrangements, the anticipated operational 
programme,, particularly the taking of a physical inventory (par. 64). The material balance 
reportss shall include the following entries: (a) beginning physical inventory; (b) inventory 
changess (first increases, then decreases); (c) ending book inventory; (d) shipper/receiver 
differences;; (e) adjusted ending book inventory; (f) ending physical inventory; and (g) 
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thatt the State shall report each inventory change, adjustment and correction 
eitherr periodically, in a consolidated list, or individually (See par. 65).702 

Thee Agreement should stipulate that the Agency shall provide the State with 
semi-annuall  statements of book inventory of nuclear material subject to 
safeguards,, for each material balance area, as based on the inventory change 
reportss for the period covered by each such statement (par. 66). These 
statementss of the Agency officially confirm the reported information 
providedd by the State itself. The Agreement should provide that the State 
shalll  supply, at the Agency's request, amplifications or clarifications of any 
report,, in so far as relevant for the purpose of safeguards (See par. 69). 

SpecialSpecial reports 
Nextt to the various accounting reports, there are so called special reports 
(Seee par. 68). Since these reports only have to be made when triggered by 
speciall  circumstances, they cannot be considered methods of monitoring, 
butt rather methods of the stage of fact-finding within the verification 
processs (see infra). Also with regard to special reports, a State shall supply 
amplificationss or clarifications at the request of the IAEA (par. 69). 

3.33.3 Verification provisions inINFCIRC/153 

GeneralGeneral remarks 
Thee elaborate monitoring activities pursuant to the safeguards system 
providee the Agency with general information, specific records and reports 
withh regard to the nuclear material present within the State territory as well 
ass with regard to international transfers involving nuclear material. On the 
basiss of this information, the Agency is required to perform its tasks in 
applyingg safeguards for the purpose of verifying that nuclear material is not 
divertedd to nuclear weapons or other nuclear explosive devices (par. 2). 

3.3.13.3.1 Stage 1 of the verification process: fact-finding 

VerificationVerification of design information 
Thee accuracy of the design information provided by States with regard to 
theirr facilities is of vital importance for the Agency to determine the 
characteristicss of its 'units of measurement' of the flow of nuclear material, 
viz.. the material balance areas. Par. 48 relates to the verification of design 

materiall  unaccounted for (par. 67). 
'Adjustment'' is defined as an entry into an accounting record or a report showing a 

shipper/receiverr difference or material unaccounted for (par. 98). 'Correction' means an entry 
intoo an accounting record or a report to rectify an identified mistake or to reflect an improved 
measurementt of a quantity previously entered into the record or report. Each correction must 
identifyy the entry to which it pertains (par. 103). 
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information.. The Agreement should provide that the Agency, in co-
operationn with the State, may send inspectors to facilities to verify the 
designn information provided to the Agency pursuant to par. 42-45 for the 
purposess stated in par. 46. During examination of the design information, 
strategicc points wil l be selected at which the implementation of safeguards 
wil ll  take place. Verification of design information is treated on one line with 
adad hoc inspections.703 

SpecialSpecial reports 
Speciall  reports can be considered methods of fact-finding within the 
verificationn process. The Agreement should provide that the State shall 
makee special reports without delay: (a) if any unusual incident or 
circumstancess lead the State to believe that there is or may have been loss of 
nuclearr materiel that exceeds the limits to be specified for this purpose in 
thee Subsidiary Arrangements; or (b) if the containment has unexpectedly 
changedd from that specified in the Subsidiary Arrangements to the extent 
thatt unauthorised removal of nuclear material has become possible (par. 68). 
Thiss paragraph actually describes the 'triggers' for the so called 'special 
inspections'' which the Agency can conduct pursuant to par. 73 and 77. 
Speciall  reports are also relevant in connection with international transfers of 
nuclearr material (par. 91-97). The Agreement should provide that nuclear 
materiall  subject or required to be subject to safeguards thereunder which is 
transferredd internationally shall, for purposes of the Agreement, be regarded 
ass being the responsibility of the State (a) in the case of import, from the 
timee that such responsibility ceases to lie with the exporting State, and no 
laterr than the time at which the nuclear material reaches its destination; and 
(b)) in the case of export, up to the time at which the recipient State assumes 
suchh responsibility, and no later than the time at which the nuclear material 
reachess its destination. The Agreement should provide that the States 
concernedd shall make suitable arrangements to determine the point at which 
thee transfer of responsibility wil l take place.704 As described before, there is 
aa system of advance notifications to the Agency of all transfers of 
safeguardedd nuclear material in an amount exceeding one effective kilogram 
outt of the State (See par. 92) and into the State (See par. 95). The 
Agreementt should provide that in the case of international transfers a special 
reportt as envisaged in par. 68 shall be made if any unusual incident or 
circumstancess lead the State to believe that there is or may have been loss of 

7033 Pursuant to par. 83(a), the notice of ad hoc inspections and par. 48-inspections is the 
same;; pursuant to par. 85, arrangements for the designation of inspectors for ad hoc 
inspectionss and for par. 48-inspections are similar. 
7044 It is made explicit that no State shall be deemed to have such responsibility for nuclear 
materiall  merely by reason of the fact that the nuclear material is in transit on or over its 
territoryy or territorial waters, or that it is being transported under its flag or in its aircraft (See 
par.. 91). 

287 7 



nuclearr material, including the occurrence of significant delay during the 
transferr (par. 97). Thus, 'special inspections' can also be made as a reaction 
too possible loss as a result of an international transfer (See again par. 68, 73, 
77). . 

GeneralGeneral rules on on-site inspections 
Thee IAEA verifies compliance by means of on-site inspections. Agency 
inspectorss conduct ad hoc and routine inspections in the course of which 
theyy carry out a number of activities, including examination of records, 
takingg measurements, verification of the functioning and calibration of 
technicall  instruments and application of containment and surveillance 
measures.. The Agreement between the Agency and the State should 
stipulatee that the Agency shall have the right to make inspections as 
providedd for in par. 71-82 (par. 70). The Agreement between the Agency 
andd the State should provide that the State shall take the necessary steps to 
ensuree that Agency inspectors can effectively discharge their functions 
underr the Agreement. The Agency shall secure the consent of the State to 
thee designation of Agency inspectors to that State. The State has the 
freedomm to object to the designation, but a repeated refusal can under certain 
circumstancess be considered by the Board of Governors upon referral by the 
D-GG with a view to 'appropriate action' (See par. 9).705 However in practice, 
sincee the grounds for the refusal of a State to accept the designation of 
inspectorss for service in their State have not been explicitly restricted, 
rejectionss of whole categories of inspectors have taken place, e.g. on 
groundss of inspectors' nationality and language.706 This imperfection wil l be 
remediedd by the Model Additional Protocol (see infra). The Agreement 
betweenn the State and the Agency should specify the privileges and 
immunitiess which shall be granted to the Agency and its staff in respect of 
theirr functions under the Agreement. 
Thee Agreement should provide that the D-G shall inform the State in writing 
off  the name, qualifications, nationality, grade and such other particulars as 
mayy be relevant, of each Agency official he proposes for designation as an 
inspectorr for the State. The State shall inform the D-G within thirty days of 
thee receipt of such proposal whether it accepts the proposal. The D-G may 
designatee each official who has been accepted by the State as one of the 
inspectorss for the State, and shall inform the State of such designations; and 
thee D-G, acting in response to a request by the State or on his own initiative, 
shalll  immediately inform the State of the withdrawal of the designation of 

Thee criterion used is a repeated refusal of a State to accept the designation of Agency 
inspectorss which would 'impede the inspections conducted under the Agreement'. The 
'appropriatee action' that could be taken by the Board would probably consist of measures 
relatingg to the suspension of the privileges and rights of membership (Cf. Art. XIX(B ) of the 
IAEAA Statute in case of a persistent violator). 
7066 See Hanski (1998), p. 52. 
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anyy official as an inspector for the State (See par. 85). It is clear that the 
inspectorss are designated for a particular State and can perform different 
typess of inspections. General rules for the conduct and visits of inspectors 
cann be found in par. 87-89. Inspectors shall carry out their activities in a 
mannerr designated to avoid hampering or delaying the construction, 
commissioningg or operation of facilities, or affecting their safety. In 
particular,, inspectors shall not operate any facility themselves or direct the 
stafff  of a facility to carry out any operation (See par. 87). On the other hand, 
whenn inspectors require services available in the State, including the use of 
equipment,, in connection with the performance of inspections, the State 
shalll  facilitate the procurement of such services and the use of such 
equipmentt by inspectors (See par. 88). Finally, the State has the right to 
havee inspectors accompanied during their inspections by representatives of 
thee State, provided that inspectors shall not thereby be delayed or otherwise 
impededd in the exercise of their functions (See par. 89). 
ESfFCIRC/1533 distinguishes between three different types of inspections: ad 
hochoc inspections, routine inspections and special inspections. The Agreement 
shouldd provide that the Agency shall give advance notice to the State before 
arrivall  of inspectors at facilities or material balance areas outside facilities 
(Seee par. 83). The time lapse of this advance notice depends on the type of 
inspection. . 

AdAd hoc inspections 
Firstt of all, ad hoc inspections are distinguished (par. 71). The Agreement 
betweenn the Agency and the State should provide that the Agency may make 
thiss kind of inspections in order to: (a) verify the information contained in 
thee initial report on the nuclear material subject to safeguards under the 
agreement;; (b) identify and verify changes in the situation which have 
occurredd since the date of the initial report; and (c) identify, and if possible 
verifyy the quantity and composition of, nuclear material in accordance with 
par.. 93 and 96, before its transfer out of or upon its transfer into the state 
(Seee par. 71). Ad hoc inspections for the purposes stated under par. 71(a) 
andd (b) are only relevant until such time as strategic points have been 
specifiedd in the Subsidiary Arrangements between the Agency and the State 
(Seee par. 76(a)); i.e. until, or shortly after, entry into force of the 
Agreement.7077 In the conduct of ad hoc inspections for the purpose of 

7077 'Strategic point' means a location selected during examination of design information 
where,, under normal conditions and when combined with the information from all 'strategic 
points'' taken together, the information necessary and sufficient for the implementation of 
safeguardd measures is obtained and verified; a 'strategic point' may include any location 
wheree key measurements related to material balance accountancy are made and where 
containmentt and surveillance measures are executed (par. 116). 'To enable the selection of 
Strategicc points' is one of the purposes for which the design information in respect of existing 
facilitiess has to be made available to the Agency (See par. 46(f)). This design information has 
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verifyingg transfers of nuclear material, inspectors shall have access to any 
locationn of which the Agency has been notified in accordance with 
paragraphss 92(c) or 95(c), viz. in case of transfer out of the State, the 
locationss at which the nuclear material is to be prepared for shipping and in 
casee of transfer into the State, the location to which the nuclear material is to 
bee delivered (See par. 76(b)). The notice before arrival for ad hoc 
inspectionss is at least 24 hours for inspections pursuant to par. 71(c) and at 
leastt one week for inspections pursuant to par. 71(a) and (b) as well as for 
activitiess provided for in par. 48 (See par. 83(a)). 

RoutineRoutine inspections 
Thee agreement should provide that the Agency may carry out routine 
inspectionss in order to: (a) verify that reports are consistent with records; (b) 
verifyy the location, identity, quantity and composition of all nuclear material 
subjectt to safeguards under the Agreement; and (c) verify information on the 
possiblee causes of material unaccounted for, shipper/receiver differences 
andd uncertainties in the book inventory (See par. 72). These routine 
inspectionss are important methods of fact-finding in the process of 
verification,, used by the Agency in order to verify the information gathered 
andd delivered by the State in the phase of monitoring. For the purposes of 
routinee inspections, the Agency's inspectors shall have access only to 
strategicc points specified in the Subsidiary Arrangements and to the records 
maintainedd pursuant to paragraphs 51-58, i.e. the Accounting records and 
thee Operating records of the records system (See par. 76(c)). Clearly, the 
inspectorss of the IAEA do not have free access to 'any' location. On the 
contrary,, free access to the strategic points appears to be the maximum 
attainable:: in the event of the State concluding that any unusual 
circumstancess require extended limitations on access by the Agency, the 
Statee and the Agency shall promptly make arrangements with a view to 
enablingg the Agency to discharge its safeguards responsibilities in the light 
off  these limitations. The D-G shall report each such arrangements to the 
Boardd of Governors (See par. 76(d)). The frequency and intensity of routine 
inspectionss have to be regulated in the Agreement in accordance with par. 
78-82.. The Agreement should provide that the number, intensity, duration 
andd timing of routine inspections shall be kept to the minimum consistent 
withh the effective implementation of the safeguards procedures set forth 
therein,, and that the Agency shall make the optimum and most economical 
usee of available inspection resources (par. 78). Clearly, the infringement on 
thee sovereignty of the States concerned should be kept as limited as 

too be provided during the discussion of the Subsidiary Arrangements (See par. 42). Since it is 
providedd that the subsidiary arrangements shall enter into force at the same time as, or as soon 
ass possible after, the entry into force of the Agreement (See par. 40), ad hoc inspections for 
initiall  report verification are therefore only relevant until, or shortly after, entry into force of 
thee Agreement. 
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possible.. This becomes the more clear from the paragraphs that determine 
thee maximal numbers of inspections allowed in different places. The 
Agreementt should provide that in the case of facilities and material balance 
areass outside facilities with the content or annual throughput, which ever is 
greater,, of nuclear material not exceeding five effective kilograms, routine 
inspectionss shall not exceed one per year.708 For other facilities the number, 
intensity,, duration, timing and mode of inspections shall be determined on 
thee basis that the inspection regime shall be no more intensive than is 
necessaryy and sufficient to maintain continuity of knowledge of the flow and 
inventoryy of nuclear material (par. 79). This 'functional' criterion is 
supplementedd by precise provisions in par. 80, that measure the number of 
routinee inspections allowed in certain percentages of so-called man-years of 

.•• 709 

inspection. . 
Sincee only the maximum and not the actual number of inspections have been 
mentioned,, criteria have been drawn up to be used for determining the actual 
number,, intensity, duration, timing and mode of routine inspections of any 
facility.. These criteria include inter alia the characteristics of the State's 
nuclearr fuel cycle and the interrelationship between the nuclear activities of 
thee States and those of other states; the risks posed by the nuclear activities 
off the State concerned, as well as the effectiveness of the State's accounting 
andd control system, including the extent to which the operators of facilities 
aree functionally independent of the State's accounting and control system; 
thee promptness of reports submitted to the Agency; their consistency with 
thee Agency's independent verification; and the amount and accuracy of the 
materiall unaccounted for, as verified by the Agency; or, in other words: the 
compliancee record of the State concerned (See par. 81). The Agreement 
shouldd provide for consultation between the Agency and the State if the 
latterr considers that the inspection effort is being deployed with undue 
concentrationn on particular facilities (par. 82). 
Noticee before arrival for routine inspections has to be provided at least 24 
hourss in advance in respect of facilities referred to in par. 80(b) and in 
sealedd stores containing plutonium or uranium enriched to more than 5%, 
andd one week in all other cases (See par. 83(c)). However, the Agreement 
betweenn the Agency and the State should also provide that, as a 
supplementaryy measure, the Agency may carry out without advance 

7088 'Annual throughput' means (for the purposes of par. 79 and 80) the amount of nuclear 
materiall transferred annually out of a facility working at nominal capacity (see par. 99). The 
quantityy in 'effective kilograms' is obtained by taking for plutonium its weight in kilograms, 
andd for uranium and thorium their weight in kilograms multiplied by a factor, depending on 
theirr enrichment (see par. 104). 'Enrichment' means the ratio of the combined weight of the 
isotopess uranium-233 and uranium-235 to that of the total uranium in question (par. 105). 
7099 According to the definition in par. 109, 'man-year of inspection' means (for the purpose of 
par.. 80) 300 man-days of inspection, a man-day being a day during which a single inspector 
hass access to a facility at any time for the total of no more than eight hours. 
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notificationn a portion of the routine inspections pursuant to par. 80 in 
accordancee with the principle of random sampling.710 In carrying out the 
unannouncedd inspections, the Agency shall make every effort to minimise 
anyy practical difficulties for facility operators and the State. Similarly, the 
Statee shall make every effort to facilitate the task of the inspectors (See par. 
84). . 

SpecialSpecial inspections 
Thee Agreement should provide that the Agency may make special 
inspections:: (a) in order to verify the information contained in special 
reports;; or (b) if the Agency considers that information made available by 
thee State, including explanations from the State and information obtained 
fromm routine inspections, is not adequate for the Agency to fulfi l its 
responsibilitiess under the Agreement (par. 73). In other words, a special 
inspectionn is either indirectly demanded by the special circumstances that 
necessitatedd the State to make a special report, or it is demanded because of 
thee shortcomings of routine inspections. As a result of revelations, in 
Februaryy 1992, of a covert nuclear-weapons programme of the DPRK, a 
Statee Party to the NPT since 1985, the Board of Governors has reaffirmed 
thee Agency's right to conduct special inspections under its safeguards-
agreementss with States Parties to the NPT when necessary and 
appropriate.7111 An inspection is deemed to be special when it is either 
additionall  to the routine inspection effort, or involves access to information 
orr locations in addition to the access specified for ad hoc or routine 
inspections,, or both (See par. 73). These wordings imply that special 
inspectionss would warrant freedom of access to additional locations to the 
inspectors.. Pursuant to par. 77 however, the Agreement should provide that 
inn circumstances which may lead to special inspections, the State and the 
Agencyy shall consult forthwith. As a result of such consultations the Agency 
mayy make inspections in addition to the routine inspection effort, and may 
obtainn access in agreement with the State to information or locations in 
additionn to the access specified in par. 76 for ad hoc and routine inspections. 
Anyy disagreement concerning the need for additional access shall be 
resolvedd in accordance with par. 21 and 22; in case action by the State is 
essentiall  and urgent, par. 18 shall apply. The Agency has in other words no 
automaticc right to conduct a special inspection on additional places, an 
arrangementt which highly respects the sovereignty of the State concerned. 
Thee reference to par. 21, 22 and 18 indicates that the procedures on dispute 
settlementt and even correction/enforcement (see infra) eventually apply if 

Thee State concerned is not entirely uncertain as to the moment of unannounced 
inspections.. The Agency shall advise the State periodically of its general programme of 
announcedd and unannounced inspections, specifying the general periods when inspections are 
foreseenn (See par. 84). 
7nn GC (XXXVI)/1017. Quoted in UNS-G Report (1995), par. 53. 
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thee Agency cannot perform its verifying tasks properly. A dispute settlement 
orr a correction procedure resulting from a refusal to grant to the inspectors 
thee right to conduct a special inspection at certain places, does not mean that 
thee Agency has found an illegal diversion of nuclear material to nuclear 
weaponss and hence a violation of the NPT. It means that the Agency is not 
inn the position to perform its safeguard activities, which for that matter is 
consideredd to be as serious as an established non-compliance given that the 
correctionn mechanisms that apply in both cases are the same. 
Forr special inspections, notice before arrival must be provided as promptly 
ass possible after the Agency and the State have consulted as provided for in 
par.. 77, it being understood that notification of arrival normally wil l 
constitutee part of the consultations (See par. 83(b)). 

3.3.23.3.2 Stages 2 and 3 of the verification process: review and assessment 
Thee Agreement should provide that the technical conclusion of the Agency's 
verificationn activities shall be a statement, in respect of each material 
balancee area, of the amount of material unaccounted for over a specific 
period,, giving the limits of accuracy of the amounts stated (par. 30). 
'Materiall  unaccounted for' means the difference between book inventory 
andd physical inventory (See par. 111). In other words, it is the difference 
betweenn on the one hand the quantity of nuclear material that, according to 
thee (until that moment) most recent physical inventory and the inventory 
changess that have occurred since that physical inventory was taken, should 
bee present in the material balance area, and on the other hand the quantity of 
nuclearr material that was actually on hand at a given time within this 
materiall  balance area. Or, to put it simply, it is the quantity of nuclear 
materiall  that should have been present 'according to the books' but that 
cannott be traced back by way of, and after the completion of, the 
verificationn activities of the IAEA. 
Thee Agreement should provide that the Agency shall inform the State of: (a) 
thee results of the inspections, at intervals to be specified in the Subsidiary 
Arrangements;; and (b) the conclusions it has drawn from its verification 
activitiess in the State, in particular by means of statements in respect of each 
materiall  balance area, which shall be made as soon as possible after a 
physicall  inventory has been taken and has been verified by the Agency and a 
materiall  balance has been struck (par. 90). As a result of the inspections, it 
iss the Agency that thus makes an assessment whether or not a violation of 
thee basic undertaking of non-diversion (See par. 1) probably occurred. For 
thee Agency's statement that a certain amount of material is unaccounted for 
doess not establish that this material unaccounted for has necessarily been 
divertedd to the manufacture of nuclear weapons or of other nuclear 
explosivee devices (See the difference in wording between par. 28 and par. 
30).. Nevertheless, in practice this difference wil l be relatively unimportant, 
sincee the 'trigger' for 'follow-up' measures pursuant to the provisions of 
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INFCIRC/1533 is a finding by the Board of Governors that the Agency was 
nott able to verify that there has been no diversion of material to nuclear 
weaponss or other nuclear explosive devices.712 Therefore it can be upheld 
thatt the Board of Governors has the ability to make assessments of (non-) 
compliance.. Note in this respect again that the safeguards system the other 
wayy around cannot, nor pretends to, guarantee full compliance. 

3.43.4 Provisions on dispute settlement 

Thee Agreement should provide that the parties thereto shall, at the request of 
either,, consult about any question arising out of the interpretation or 
applicationn thereof (par. 20). The Agreement should provide that any 
questionn arising out of the interpretation or application thereof be 
consideredd by the Board of Governors; and that the State shall be invited by 
thee Board to participate in the discussion of any such question by the Board 
(par.. 21). This consultation procedure by both the Agency and the State can 
bee said to primarily see to the prevention of disputes, given that a mere 
'question'' cannot be considered equal to an actual 'dispute'. The Agreement 
shouldd provide that any dispute arising out of the interpretation or 
applicationn thereof, which is not settled by negotiation or another procedure 
agreedd to by the parties, should, on the request of either party, be submitted 
too an arbitral tribunal. The tribunal would be composed of three arbitrators; 
eachh party would designate one arbitrator, and the two arbitrators so 
designatedd would elect a third, who would be the chairman. A majority of 
thee members of the arbitral tribunal would constitute a quorum, and all 
decisionss would require the concurrence of two arbitrators. The arbitral 
proceduree would be fixed by the tribunal. The decisions of the tribunal 
wouldd be binding on both parties (See par. 22). This formal dispute 
settlementt procedure has so far never been used. 
Anyy disagreement which might arise concerning the need for additional 
accesss in the course of 'special inspections' shall be resolved in accordance 
withh par. 21 and 22 as well (See par. 77). A dispute with regard to a finding 
byy the Board pursuant to the provisions on correction/enforcement measures 
orr an action taken by the Board pursuant to such a finding are explicitly 
excludedd from this dispute settlement mechanism (See par. 22). 

Seee par. 19. It is clear that both the finding of the presence of amounts of material 
unaccountedd for and the finding of a violation of the general obligation not to divert nuclear 
materiall  to nuclear weapons would amount to a situation wherein the Agency is not able to 
verifyy the absence of diversion of nuclear material to weapons-purposes. 
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3.53.5 Provisions on correction/enforcement 

Par.. 18 and 19 contain provisions under the heading 'measures in relation to 
verificationn of non-diversion'. It has been stated earlier that the purpose of 
thee safeguards system is limited to verification of the declared nuclear fuel 
cyclee of the NNWS. Correction/enforcement measures are therefore directed 
towardss enabling the IAEA to perform its verification activities; the 'trigger' 
off  these measures is that because of the behaviour of the State concerned, 
thee Agency is unable to verify that there has been no diversion of nuclear 
materiall  to weapons purposes. In other words: it is not the established 
violationn of a treaty (e.g., the NPT or a NWFZ-treaty) that triggers the 
correction/enforcementt measures of INFCIRC/153, but the inability of the 
Agency,, caused by the State concerned, to make a statement that diversion 
off  nuclear material to military purposes has not taken place. 
Thee Agreement should provide that if the Board of Governors, upon report 
off  the D-G, decides that an action by the State is essential and urgent in 
orderr to ensure verification that nuclear material subject to safeguards under 
thee Agreement is not diverted to nuclear weapons or other nuclear explosive 
devices,, the Board shall be able to call upon the State to take the required 
actionn without delay irrespective of whether procedures for the settlement of 
aa dispute have been invoked (par. 18). Also if in the course of a 'special 
inspection'' disagreement concerning the need for additional access arises 
andd action by the State is essential and urgent in order to ensure verification 
off  non-diversion, procedures of correction/enforcement shall apply (See par. 
77).. Denial of additional access which is considered by the Agency to be 
necessaryy in order to verify non-diversion, triggers the measures of par. 18 
andd 19 without prior application of the provisions on dispute settlement 
beingg required. The Agreement should provide that if the Board upon 
examinationn of relevant information reported to it by the D-G finds that the 
Agencyy is not able to verify that there has been no diversion of nuclear 
materiall  required to be safeguarded under the Agreement to nuclear 
weaponss or other nuclear explosive devices, it may make the report provided 
forr in article XII(C) of the Statute and may also take, where applicable, the 
otherr measures provided therein.713 Hence, the findings of the Board may 
openn the way to the application of the enforcement measures provided in the 
Statutee of the IAEA. Note that the findings of the Board pursuant to Art. 
XII(C)) of the Statute relate to non-compliance with Statute obligations.714 

7133 See par. 19. This paragraph further provides that, in taking such action the Board shall take 
accountt of the degree of assurance provided by the safeguards measures that have been 
appliedd and shall afford the State every reasonable opportunity to furnish the Board with any 
necessaryy reassurance. 
7144 Art. XI(A ) of the Statute of the IAEA provides that members of the Agency can request the 
assistancee of the Agency to set up any project for research on, or development of practical 
applicationn of, atomic energy for peaceful purposes. Art. XI(F)(4) states that the assistance of 
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Thee linkage between findings of non-compliance and verification of non-
diversionn is essential. The 'report' referred to in par. 19 is a report of 'non-
compliance'' which is sent to all members of the Agency and to the UNSC 
andd the UNGA (See Art. XII(Q) . In the event of failure of the State to take 
fullyy corrective action within a reasonable time, the Board may take, 
('wheree applicable' adds par. 19), one or both of the following measures: 
directt curtailment or suspension of assistance being provided by the Agency 
orr by a member, and call for the return of materials and equipment made 
availablee to the recipient member. The Agency may also, in accordance with 
Art.. XIX , suspend any non-complying member from the exercise of the 
privilegess and rights of membership.715 Art. XIX(B ) provides that a member 
whichh has persistently violated the provisions of the Statute or of any 
agreementt entered into by it pursuant to the Statute (or pursuant to Art. Il l of 
thee NPT, which is what the application of par. 19 of INFCIRC/153 in fact 
implies)) may be suspended from the exercise of the privileges and rights of 
membershipp by the General Conference acting by a two-thirds majority of 
thee members present and voting upon recommendation by the Board of 
Governors.. Like in most arms control treaties, the corrective action that can 
bee brought against a persistent violator is the 'internal' sanction of loss of 
privilegess and rights as a member. Finally, mention should be made of the 
generall  competence of the Agency to report on its activities to the UNSC: if 
inn connection with the activities of the Agency there should arise questions 
thatt are within the competence of the UNSC, the Agency shall notify the 
UNSC,, as the organ bearing the main responsibility for the maintenance of 
internationall  peace and security, and may also take the measures open to it 
underr the Statute, including those provided in par. C of Art. XII (See Art. 
III(B(4)) .. The unspecified ability to report to the UNSC (and, the obligation 
too report annually to the UNGA) as well as the obligation of the Board of 
Governorss to report cases of established non-compliance to both the UNSC 
andd the UNGA (Art. XII(C)) again demonstrate the function of these UN 
bodiess as the 'coping-stones' of international supervisory mechanisms. 
Thee role of the UNSC might embrace even more. Art. X(l ) of the NPT 
providess that States may withdraw by giving three months' notice to all the 
otherr States Parties and to the UNSC. There has been speculation that the 

thee Agency shall not be used in such a way as to further any military purpose, and that the 
projectt of the State with the assistance of the Agency, shall be subject to the safeguards 
providedd in Art. XII . This Art. XII of the Statute deals inter alia with inspections on the 
territoryy of the State concerned in order to verify compliance with Art. XI(F)(4) (See Art. 
XII(A)(6)) .. When the inspectors conclude that non-compliance occurred, they report this to 
thee D-G who transmits the report to the Board. Like in par. 19 of rNFCIRC/153, the Board 
shalll  first call upon the State to remedy any non-compliance which the Board finds to have 
occurred,, before it takes other measures (See Art. XII(C)). 

Seee Art. XII(C) of the Statute. This is what happened with regard to Israel after its 
bombingg of an Iraqi nuclear plant in 1981. See on this case Sweeney, Oliver & Leech (1988), 
p.. 1463-1470. 
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purposee of this latter clause might be that the UNSC could determine that 
thee withdrawal from the NPT would constitute in itself a threat to the 
peace.7166 In the face of the determination made by the UNSC in 1992 that 
anyy proliferation of weapons of mass destruction constitutes in itself a threat 
too the peace this idea may perhaps not be so far-fetched at all, albeit that a 
withdrawall  in itself does not constitute a proliferation measure yet, but 
ratherr a (potential) prelude to it. 

3.63.6 The interpretative element 

Sincee the Board of Governors may consider any question arising out of the 
interpretationn of the Agreement (see par. 21), it appears that interpretative 
actionn wil l (if necessary) be performed by the Board of Governors. Like in 
otherr arms control agreements, the many definitions provided in 
INFCIRC/1533 have somewhat diminished the need for interpretation. It 
shouldd be mentioned that at the review conferences of the NPT (See Art. 
VIÜ(3)) NPT), the functioning of the safeguards-regime is in fact also at 
issuee when the States Parties discuss the principles, objectives and ways in 
orderr to promote the full implementation of the NPT, as well as its 
universality.. At the 1995 Review Conference of the NPT, it was decided 
thatt the review conferences should look forward as well as back, in that they 
shouldd evaluate the results of the period they are reviewing, including the 
implementationn of undertakings of the States Parties under the NPT, and 
identifyy the areas in which, and the means through which, further progress 
shouldd be sought in the future.717 

4.. Enhancing the effectiveness of the safeguards system: the '93+2' 
programme e 

4.14.1 Inducements to strengthen the system 
Experiencess in practice with the IAEA Safeguards system have been 
positive.. In the first 25 years of the NPT, the system has successfully 
operatedd and was extended indefinitely along with the indefinite extension 
off  the NPT in 1995.718 Still, there have been some less successful cases. One 
significantt example is the case of the DPRK.719 Following the entry into 
forcee of the comprehensive Safeguards Agreement between the Agency and 
thee DPRK in April 1992, the Agency began the task of verifying the initial 

7166 See Szasz (1995), p. 35. 
7177 See Final Document NPT (1995), Decision 1 ('Strengthening the review process for the 
treaty'). . 
7188 See Final Document NPT (1995), Decision (3). 
7199 The facts and circumstances of this case are largely taken from UNS-G Report (1995), par. 
57-600 and Sloss (1995), p. 864-875. 
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reportt on nuclear material subject to safeguards in that State. The Agency 
concludedd that because of significant inconsistencies between information 
providedd by the DPRK and the IAEA Secretariat's findings, the Secretariat 
couldd not confirm the correctness and completeness of the report. Following 
variouss efforts to resolve those inconsistencies, the D-G requested access to 
additionall  information and to two additional sites in accordance with the 
speciall  inspection provisions of the safeguards Agreement between the 
Agencyy and the DPRK, which was however refused by the latter. The action 
off  the D-G was supported by the Board of Governors in February 1993 and, 
inn May 1993, by the UNSC, after the D-G had reported to it on the non-
compliancee of the DPRK with its Safeguards Agreement, resulting in the 
Agency'ss inability to verify non-diversion.720 Inspection of the DPRK's 
declaredd facilities was eventually completed in mid-1994, although the 
problemm of verifying the initial report of the DPRK was further complicated 
byy its discharge of spent fuel from a 5-megawatt experimental nuclear power 
reactorr without the appropriate safeguards measures requested by the 
Agency.. Therefore problems occurred with regard to activities involving the 
implementationn of safeguards on declared materials and facilities, while 
stalematee continued regarding the requested special inspections in 
connectionn with the possible existence of undeclared nuclear material. The 
Boardd of Governors adopted another resolution finding the DPRK to remain 
inn non-compliance with its Safeguards Agreement.721 The DPRK however 
keptt refusing access to inspections of undeclared locations and the UNSC 
declinedd to impose sanctions as a reaction, which may be attributable 
primarilyy to the view held by China that sanctions would be 
counterproductivee and that the problems could best be resolved through 
dialoguee rather than confrontation. As such, the Korea-case clearly 
demonstratedd the shortcomings inherent in any supervisory mechanism in 
thosee instances where a State consistently refuses to comply with 
obligationss originating from an arms control treaty regime and reliance is 
eventuallyy on the UNSC for enforcement. A final solution was reached 
outsidee the IAEA safeguards system: on 21 October 1994, the USA and the 
DPRKK signed an 'Agreed Framework', consisting of a number of actions for 
overalll  resolution of the nuclear issue on the Korean peninsula.722 In the 
'Framework'' the DPRK committed itself, inter alia, to remain a party to the 
NPT,, freeze its graphite-moderated reactors programme, and to allow a 
graduall  process leading ultimately to full implementation of its IAEA 
Safeguardss Agreement. The IAEA consented to the 'Agreed Framework' but 

Seee the resolutions of the Board of Governors GOV/2636, 25 February 1993, GOV/2639, 
188 March 1993 and GOV/2645, 1 April 1993. See further S/Res/825 (1993). In between, the 
DPRKK even declared to withdraw from the NPT but revoked that decision in June 1993. See 
Kurzidem(1998),, p. 291. 
72ii GOV/2742, 10 June 1994. See Kurzidem (1998), p. 292. 
7222 The text of this agreement appears in 24 Arms Control Today (December 1994), p. 19. 
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maintainss that the Safeguards Agreement remaining in force should be fully 
implemented.723 3 

AA second, even more alarming instance of non-compliance with the IAEA 
safeguards-regimee is provided by the case of Iraq. After the defeat of Iraq in 
thee Gulf War, a comprehensive arms control regime was established by the 
UNSCC in Res. 687 of 3 April 1991. Section C of this Resolution requires the 
elimination,, under international supervision, of Iraq's weapons of mass 
destructionn and ballistic missiles with a range greater than 150 kilometres, 
togetherr with the related equipment and facilities. A UN Special 
Commission,, UNSCOM, was specifically established for the purpose of 
supervisingg compliance by Iraq with its obligations in Res. 687 (1991), but 
thee IAEA was bound to play a role in the nuclear part of the supervision: the 
D-GG of the IAEA was entrusted with the task of eliminating Iraq's nuclear 
weaponss programme. This was the first time that the IAEA has been given a 
mandatee by the UNSC which goes beyond the Agency's safeguards 
agreementss with Member States.724 By September 1991, the IAEA had 
discoveredd a clandestine nuclear weapons programme in Iraq, uncovering 
threee clandestine uranium enrichment programmes, electromagnetic, 
centrifugee and chemical isotope separation, laboratory-scale plutonium 
separationn as well as conclusive evidence of a nuclear weapons development 
programmee aimed at the implosion-type nuclear weapon, possibly linked to 
aa surface-to-surface missile project.725 It thus came out that Iraq, a Member 
too the NPT since 1969, having a Safeguards Agreement (in force) since 
1972,, and a Member of the IAEA since 1959, over many years had hidden 
itss nuclear activities successfully from the Agency's inspections. Statements 
byy the Agency that (almost) no material unaccounted for had been 
discovered,, were threatened to loose their authority. 
Therefore,, in 1993, the IAEA, with the support of IAEA Member States, 
decidedd to start a campaign to enhance the effectiveness of the IAEA 
safeguardss system. Purpose of the programme is to strengthen safeguards in 
orderr to enhance their ability to detect any undeclared nuclear activities in a 
State.. Under the heading of the so-called '93+2' - Programme (this refers to 
thee time-frames originally envisaged), a number of proposals have been 
madee to improve the system by strengthening the safeguards and making the 
systemm more cost-effective,726 A central purpose of the Programme is to 
providee for increased access for the Agency, both to information about a 
State'ss nuclear activities and to sites in order to verify the additional 
informationn that the Agency seeks to obtain. To this end, the States Parties 

7233 See in this respect e.g. GC(43)/RES/3, 1 October 1999, wherein the General Conference 
urgess the DPRK to co-operate fully with the Agency in the implementation of the safeguards 
agreement. . 
7244 UNS-G Report (1995), par. 187. 
7255 UNS-G Report (1995), par. 189 and note 74. See also Duelfer (2000), p. 105-112. 
7266 See Harry (1995), p. 172, 198-200. 
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too the NPT are encouraged to enhance transparency about all aspects of their 
nuclearr programme towards the IAEA. 
Thee safeguards strengthening measures introduced by the IAEA include the 
earlyy provision of information about the design of new nuclear plants and 
modificationss to existing ones; more systematic collection and analysis of 
informationn available in the media and from other open source literature 
aboutt nuclear activities in a State; and the voluntary reporting by States, 
overr and above the reporting requirements, of their imports and exports of 
nuclearr material and of certain equipment and non-nuclear material used in 
thee nuclear industry. The first phase of this programme was approved by the 
Boardd of Governors in June 1995. At that meeting, the Board took note of 
thee D-G's plan to implement, at an early date, measures for which legal 
authorityy already existed. These relate to measures on greater access to 
information,, for example, through environmental sampling,727 and to sites, 
forr example, through no-notice inspections at locations where the Agency 
alreadyy has access for routine inspections. Since all states have to accept the 
neww proposals individually, it may take some time before this new 
safeguardss system will be implemented. The second phase of the 
Programmee was approved by the Board of Governors on May 15, 1997, 
resultingg in the 'Model Additional Protocol' to strengthen and improve the 
effectivenesss and efficiency of the IAEA Safeguards system as a 
contributionn to global nuclear non-proliferation objectives.728 

4.24.2 The Model Additional Protocol 
Thee Model Additional Protocol (INFCIRC/540) is, as its title indicates, 
meantt to be additional to the Agreement(s) for the application of safeguards 
thatt have been concluded between the member States and the IAEA. The 
Modell  Additional Protocol is designed for States already having in place 
safeguardss agreements with the Agency. The provisions of the Safeguards 
Agreementt shall apply to the Additional Protocol to the extent that they are 
relevantt to and compatible with the provisions of the Additional Protocol. In 
casee of conflict between the provisions of the Safeguards Agreement and 
thosee of the Protocol, the provisions of the Protocol shall apply (Art. 1 (of 
thee Protocol)). This provision constitutes no more than an affirmation of the 
principlee lex posterior derogat legi priori. Considering that the general 
provisionss of INFCIRC/153 are applicable (as long as relevant and 
compatible)) to the Additional Protocol, it is not surprising that the 

Environmentall  sampling is used in the nuclear area to detect traces of radioactive materials 
fromm samples swiped from buildings and collected from vegetation, the soil and water 
sources.. It was first used by IAEA in its inspections in Iraq and later in the DPRK to detect 
thee possibility of undeclared nuclear activities. See UNS-G report (1995), note 28 and par. 
64;Sloss(1995),p.. 889. 
7288 See Foreword to the Model Additional Protocol (INFCIRC/540). The text of the Model 
Additionall  Protocol is reproduced in 36 ILM 1232 (1997). 
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Additionall  Protocol does not contain provisions on topics that have already 
beenn sufficiently arranged in the safeguards agreements, such as provisions 
onn the settlement of disputes, on amendments and on duration. The 
prevalencee of the Protocol does mean however that the designation of 
Agencyy inspectors wil l take place via the system of 'automatic approval, 
unlesss rejection within three months' (See Art. 11), whereas formerly a 
Statee Party had to specifically approve persons as inspectors for the State.729 

Thee term 'Model' (Additional Protocol) is something of a misnomer; the 
Boardd of Governors has directed that the Additional Protocols to be 
concludedd between the Agency and the parties to the Safeguards 
Agreementss shall contain all of the measures in the Model Additional 
Protocoll  (see the foreword to the Protocol). All the measures in the Model 
Protocoll  must be included and any linguistic changes to the provisions in the 
Protocoll  cannot alter the substance of those provisions.730 This is underlined 
byy the Protocol's provisions on Subsidiary Arrangements (Art. 13), which 
contraryy to par. 39 of INFCIRC/153, do not apply automatically but are only 
relevantt in case the State Party or the Agency indicate that it is necessary to 
specifyy how measures laid down in the Protocol are to be applied. 

4.2.14.2.1 Objectives of the Model Additional Protocol 
Thee Additional Protocol is designed to provide the Agency with access to 
moree information and to additional locations as compared to the existing 
safeguardss agreements. The final objective of the Model Protocol is still the 
samee as under the comprehensive safeguards agreements: to make sure that 
noo undeclared nuclear material and activities exist in a State which might be 
usedd to divert nuclear material to weapons purposes. The Protocol however 
bearss recognition of the newly perceived need to locate possible undeclared 
activities.. The Agency's right to obtain additional information is intended to 
supplyy the IAEA with a fuller and clearer understanding of the nuclear 
activitiess in the States - information particularly relevant to assess 
capabilitiess to produce nuclear weapons usable material. The Agency will 
usee its right of increased access to locations to assure that no undeclared 
nuclearr activities are concealed within a State's declared nuclear program 
andd to resolve any questions that may arise regarding consistency of the 
State'ss declared program with any other information available to the 
Agency.. The right to increased access has been prompted first and foremost 
byy the negative experiences with the functioning of the Safeguards 
Agreementt with Iraq. 

7299 See INFCIRC/153, par. 9: "The Agency shall secure the consent of the State to the 
designationn of Agency inspectors to that State." 
730SeeRames(1997),p.. 1233. 
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4.2.24.2.2 Monitoring provisions in the Model Additional Protocol 
Thee provisions in the Additional Protocol can be divided into two 
categories.. First, there is an article on the provision of information (Art. 2) 
withh a complementary article on the time-frames that are to be applied to the 
provisionn of this information (Art. 3). This part of the Additional Protocol is 
designedd to strengthen the phase of monitoring of the safeguards 
agreements.. This is done primarily by requiring the State Party to provide, in 
aa declaration, information about activities that previously fell outside the 
safeguardss regime or the relevance of which was determined by quantitative 
criteria,7311 and by requiring information on activities that used to be 
marginallyy dealt with by, or were exempted from, the application of 
safeguards.7322 With regard to the providing of various sources of 
information,, it is stated that this 'does not require detailed nuclear material 
accountancy'' (see Art. 2(a)(v, vi(a), vii(b)); no doubt this is so because the 
Agencyy 'shall not mechanistically or systematically seek to verify the 
informationn referred to in article 2' (See Art. 4(a)). . 
Ass compared to the declaration required by Art. 2(a), in Art. 2(b) the State 
Partyy faces a less strict obligation (a rule of conduct rather than of result) in 
thatt the State Party is required to make 'every reasonable effort' to provide 
thee Agency with the information described in Art. 2(b). The 'weakness' of 
thiss rule is counterbalanced by the simple but compelling procedure for 
clarificationn requests of the Agency that is applicable to Art. 2 as a whole.733 

Thee Agency has laid down, in two Annexes, descriptions of the activities on 
whichh the States Parties should provide information pursuant to Art. 2(a)(iv) 
andd 2(a)(ix), respectively. As such, the Agency leads the States Parties into 
standardisingg the information it seeks to gather. 
Thee time-limits that are laid down in Art. 3 make clear that the provision of 
informationn pursuant to Art. 2 of the Additional Protocol is incident-
independentt and repetitive. After the 'initial' provision of information 
withinn specified time-frames, each year (by 15 May) updates of the 
informationn must be provided (for the period covering the previous calendar 

7311 See Art. 2(a)(i), on research and development activities not involving nuclear material; 
2(a)(ii),, on agreed to information on operational activities of safeguards relevance at facilities 
andd locations outside facilities; 2(a)(iii), on general descriptions of each building on each site; 
2(a)(iv)) and Annex I, on descriptions of the scale of operations for each location engaged in 
Annexx 1 activities; 2(a)(v), on uranium mines and concentration plants and thorium 
concentrationn plants; 2(a)(vi(a)), on information regarding source material not suitable for 
fuell  fabrication or for being isotopically enriched, when exceeding certain specified 
quantities;; 2(a)(x), on 10-year plans relevant to the development of the State Party's nuclear 
fuell  cycle. 
7322 See Art. 2(a)(vi(b, c) and 2(a)(ix) and Annex II, on exports and imports; 2(a)(vii) on 
materiall  exempted; 2(a)(viii) on terminated safeguards. 
7333 See Art. 2(c), simply stating that the State Party, upon request by the Agency, 'shall' 
providee amplifications or clarifications of any information it has provided under Art. 2, in so 
farr as relevant for the purpose of safeguards. This provision is similar to the provisions on 
clarificationn of Accounting and Special Reports in par. 69 of INFCIRC/153. 
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year).. The provision of information, like the implementation of the entire 
Protocol,, is covered by a 'stringent regime' to ensure effective protection 
againstt disclosure of confidential information (See Art. 15). This 
'confidentialityy regime' shall be approved and periodically reviewed by the 
Boardd of Governors (Art. 15(c)). This article is clearly inspired by the 
'Confidentialityy Annex' of the CWC; importantly, it shall include 
'proceduress in cases of breach or alleged breaches of confidentiality' (Art. 
15(b(iii)). . 

4.2.34.2.3 Verification provisions in the Model Additional Protocol 

GeneralGeneral remarks 
Ann important strengthening of the safeguards system consists in the 
'complementaryy access' of Agency inspectors (See Art. 4). The right to 
additionall  access shall explicitly not be used to verify 'mechanistically or 
systematically'' the information referred to in Art. 2 of the Protocol. 
However,, in Art. 4(a) it is indicated for what purposes the Agency shall 
havee access to the locations to which the State Party is obliged, pursuant to 
Art.. 5, to provide the Agency with access. The Agency may, first of all, have 
accesss to any place on a site (Art. 5(a)(i)) or any location identified by the 
Statee Party under Art. 2(a(v)-(viii)) (See Art. 5(a)(ii)) 'on a selective basis in 
orderr to assure the absence of undeclared nuclear material and activities' 
(Art.. 4(a(i)). Furthermore, the Agency has access to several locations 
identifiedd by the State Party under Art. 2 of the Protocol to resolve a 
questionn relating to the correctness and completeness of the information 
providedd or to resolve an inconsistency relating to that information (Art. 
4(a(ii)).. In case the State Party is unable to provide such access, it shall 
makee every effort to satisfy Agency requirements, without delay, through 
otherr means (See Art. 5(b)). Access to any so-called 'decommissioned 
facilityy or decommissioned location outside facilities where nuclear material 
wass customarily used'734 must be granted to the extent necessary for the 
Agencyy to confirm, for safeguards purposes, the State Party's declaration of 
thosee facilities (See Art. 4(a(iii)). Finally, to other locations specified by the 
Agency,, the Agency has access to carry out 'location specific environmental 
sampling',, provided that if the State Party is unable to provide such access, 
itt shall make every reasonable effort to satisfy Agency requirements, 
withoutt delay, at adjacent locations or through other means (Art. 5(c)). In 
short,, for purposes of the Agency's (non-mechanic and non-systematic) 
verificationn of the information provided by the State Party, it is anticipated 
(andd apparently accepted) that the State Party cannot always provide full 
accesss to the Agency inspectors. 

7344 See Art. 5(a(iii)). The definition of'decommissioned facility' can ('for the purpose of the 
Protocol')) be found in Art. 18(c) of the Protocol. 
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StageStage 1 of the verification process: fact-finding 
Thee fact-finding methods of verification that may be used by the Agency 
whenn implementing the complementary access regime, are summed up in 
Art.. 6 of the Protocol. Varying with the purposes for which access is sought, 
thesee methods include: visual observation; collection of environmental 
samples;; utilisation of radiation detection and measurement devices; item 
countingg of nuclear material; application of seals and other identifying 
devices;; examination of relevant records; and other objective measures 
whichh have been demonstrated to be technically feasible and the use of 
whichh has been agreed by the Board of Governors and following 
consultationss between the Agency and the State Party concerned. One new 
safeguards-methodd is the use of so-called 'wide-area environmental 
sampling'' (defined in Art. 18(g)). A State Party to the Additional Protocol 
acceptss the future use of this method. However, since its status as a 
technicallyy feasible, objective and cost-effective measure has yet to be 
demonstrated,, Art. 9 provides that the Agency shall not seek to carry out 
suchh environmental sampling until its use and the institutional arrangements 
thereforee have been approved by the Board. 
Thee Agency shall give advance notice of access, in writing and specifying 
thee reasons for access and the activities to be carried out during such access, 
off  at least 24 hours (Art. 4(b(i)) and (c)). Only for access to any place on a 
sitee (defined in Art. 18(b)), and notwithstanding the nature of the inspection 
onn that site, the period of advance notice is much shorter; two hours in 
principlee but, in exceptional circumstances, even less than two hours (Art. 
4(b(ii)).. It is clear that assuring the absence of undeclared nuclear material 
andd activities is the primary purpose of the Agency's verification activities; 
thee activities that are directly related to that purpose place the most stringent 
obligationss on the State Party (including acceptance of the conduct of 
inspectionss at the 'shortest' notice possible). Still, the State Party may 
requestt the Agency to make arrangements for managed access under the 
Protocol,, in order to prevent the dissemination of proliferation sensitive 
informationn and to protect proprietary or commercially sensitive 
information.. Such arrangements however, shall not preclude the Agency 
fromfrom conducting activities necessary to provide credible assurance of the 
absencee of undeclared nuclear materials and activities at the location in 
question,, including activities in the course of obtaining clarifications (See 
Art.. 7). 
Coupledd with the right to additional access for purposes of verification is the 
Agency'ss right of access to appropriate and effective communications 
systemss (including satellite systems and other forms of telecommunication) 
forr official purposes between Agency inspectors present in the territory of 
thee inspected State Party and Agency Headquarters or Regional Offices (See 
Art.. 14(a)). The communication and transmission of information shall take 
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duee account of the need to protect sensitive information (Art. 14(b)), which 
iss in line with the general protection of information in the implementation of 
thee Protocol (See Art. 15). In case the attempted operation of the fact-
findingfinding methods would give rise to a question or inconsistency, the Agency 
shalll  provide the State Party with an opportunity to clarify and facilitate the 
resolutionn of the question or inconsistency (Art. 4(d)). Such an opportunity 
wil ll  be provided before a request for access, unless the Agency considers 
thatt delay in access would prejudice the purpose for which the access is 
sought. . 

StagesStages 2 and 3 of the verification process: review and assessment 
Thee Agency shall inform the Sate-Party of the activities carried out under 
thee Protocol within 60 days, as well as the results of activities in respect of 
questionss or inconsistencies the Agency had brought to the attention of the 
Statee Party (Art. 10(a, b)). The assessment part is made explicit in Art. 
10(c):: the Agency shall inform the State Party of the conclusions it has 
drawnn from its activities under the Protocol. The conclusions shall be 
providedd annually. 
Althoughh the annual provision of assessments appears to qualify the 
assessmentt as incident-unrelated and repetitive, the different stages in the 
'complementaryy access' provisions indicate that the Agency verifies the 
nuclear-relatedd activities of the State Party, both on the basis of on-site 
inspectionss and the additional information provided by the States Parties 
themselves.. In case of non-compliance the procedures of dispute settlement 
andd correction/enforcement as provided in INFCIRC/153 and the Statute of 
thee Agency apply. As is often found in arms control agreements, the States 
Partiess under the Protocol also have the right to actively demonstrate 
compliancee by requesting the Agency to conduct verification activities at a 
particularr location (See Art. 8). 
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III .. The CTBT and the CTBTO 

1.. A brief note on history 

1.11.1 The development of nuclear weapons 
Afterr the first and so far only use of nuclear weapons in 1945, there was 
generall  consensus that the most horrific, but at the same time most powerful 
weaponn ever had been developed. Both legally and politically, nuclear test 
explosionss are of fundamental importance, as immediately becomes clear 
fromm the definition of 'NWS' as laid down in the NPT; this is a State 'that 
manufacturedd and exploded a nuclear weapon or other nuclear explosive 
devicee prior to January 1, 1967'.735 During almost five decades, the NWS 
havee used nuclear test explosions as the principal means to achieve 
qualitativee improvement and further development of their nuclear arsenal. 
Neww designs not fully tested through explosions were not deemed reliable. 
Evenn more powerful nuclear explosive devices, so-called thermonuclear 
weapons,, were developed and tested in the 1950s. An accident with a US 
nuclearr test at Bikini atoll in the northern Pacific in 1954, with Japanese 
fishermann exposed to radiation and 7,000 square miles of ocean area 
contaminated,, demonstrated the uncontrollable devastating power of the 
neww weapon around the world and provided a strong incentive to consider 
thee attainment of a test ban as a purpose in itself.736 The call for the 
discontinuancee of nuclear test explosions eventually resulted in the cessation 
off  all atmospheric test explosions by the end of the 1970s.737 However, the 
NWSS subsequently continued and even increased their testing programmes 
byy conducting underground nuclear test explosions (only periodically 
interruptedd by the proclamation of unilateral testing moratoria). 

1.21.2 Test ban and non-proliferation 
Ass the UNGA observed in 1978, the cessation of nuclear weapon testing by 
alll  States within the framework of an effective nuclear disarmament process 
wouldd make a significant contribution to the aim of ending the qualitative 

Art.. IX(3) NPT. Five States are recognised as NWS in the sense of the NPT, viz. China, 
France,, Russia (as successor to the SU), the UK and the US. The US conducted its first 
nuclearr test explosion in 1945, Russia (then SU) followed in 1949, the UK in 1952, France in 
19600 and China in 1964. See Goldblat & Cox (1988), p. 3. 
7366 See Nagan (1999), p. 499-505. See also Goldblat (1995), p. 49; Dupuy & Hammerman 
(1973),, p. 293. 
7377 In 1963 the UK, the US and the SU concluded the LTBT (see Chapter [5]). France and 
Chinaa never became parties to the LTBT. France continued atmospheric testing until 1974 
(ICJJ Nuclear Test Cases). China conducted its last atmospheric tests in 1980 and ceased 
furtherr preparations for tests after a series of protests made by both neighbouring and distant 
Statess against radioactive contamination resulting from the Chinese nuclear explosions. See 
Grieff  (1987), p. 231; Goldblat & Cox (1988), p. 10. 
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improvementt of nuclear weapons and the development of new types of such 
weaponss and of preventing the proliferation of nuclear weapons.738 The 
strongg linkage between a test ban and non-proliferation is obvious. For many 
yearss the Non-Aligned States (which believe the NPT to be a highly 
discriminatoryy treaty), have considered the progress made towards the 
establishmentt of a Nuclear Test Ban Treaty to be a perfect yardstick for 
measuringg the advance towards the attainment of the objectives stated in the 
NPTT with regard to nuclear disarmament (especially Art. VI of the NPT).739 

Alsoo the NWS themselves consider the CTBT to be a concrete step towards 
thee fulfilment of the obligation under Art. VI of the NPT.740 In the 1995 
Revieww Conference of the NPT, the NWS decided to bring into existence a 
CTBTT 'no later than 1996'.741 

Thee link between the objective of banning all nuclear test explosions and the 
preventionn of nuclear proliferation is also recognised in the CTBT itself. In 
thee preamble to the CTBT, the States Parties 'recognise' that the cessation 
off  all nuclear weapon test explosions and all other nuclear explosions, by 
constrainingg (not: ending) the development and qualitative improvement of 
nuclearr weapons and ending the development of advanced new types of 
nuclearr weapons, constitutes an effective measure of nuclear disarmament 
andd non-proliferation in all its aspects.742 The NWS, as well as the UNSC, in 
reactionn to the nuclear test explosions conducted by India and Pakistan, 
explicitlyy linked the Non-Proliferation regime with the CTBT, and 
reaffirmedd their commitment to and the crucial importance of the NPT and 
thee CTBT 'as the cornerstones of the international regime on the non-
proliferationn of nuclear weapons and as essential foundations for the pursuit 

7388 See SSOD-I (1978), par. 51. Cf. also Goldblat & Cox (1988), p. 5, who assert that it is 
evidentt that a stop to nuclear testing would also put an end to the development of essentially 
neww nuclear weapons. 
7399 See Hoekema(1995), p. 231; Goldblat & Cox (1988), p. 26. 
7400 See CD/1393, 30 April 1996: "(...) we agreed that a CTBT will be a concrete step toward 
thee achievement of one of the highest priority objectives of the international community in the 
fieldfield of disarmament and non-proliferation, and the fulfilment of the obligation under article 
VII  of the [NPT]". The text of the CD-document is part of a Declaration adopted at the G-8 
Summitt held in Moscow in 1996. See also the Declaration made upon signature of the CTBT 
byy China (24 September 1996) in UN Doc. A/52/545, 30 October 1997: "China is deeply 
convincedd that the [CTBT] will facilitate nuclear disarmament and nuclear non-proliferation 
(...)." " 
7411 See Final Document (1995), Decision 2, par. 4(a). 
7422 In the Draft Treaty Text of the CTBT of April 1996, the Preamble still contained the 
followingg paragraphs: "7<5. Emphasising that the principal objective of this Treaty is to end 
thethe qualitative improvement and development of nuclear weapon systems, 17. Affirming that 
thisthis Treaty seeks to achieve the discontinuance of all nuclear weapon test [explosions] and 
allall  other nuclear explosions". See CD/WP.325, 1 April 1996, 'Ad Hoc Committee on a 
nuclearr Test Ban: Rolling Text of the Treaty'. From this it becomes clear that originally two 
objectivess stood out, viz. the ending of the qualitative improvement and development of 
nuclearr weapons and the ending of the nuclear explosions per se. 
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off  nuclear disarmament'. As is common in arms control treaties, the 
preamblee to the CTBT presents the treaty as a 'step' within a larger process, 
withh a 'limited' higher goal, viz. to achieve nuclear disarmament, which in 
turnn is part of the common ultimate objective of general and complete 
disarmamentt under strict and effective international control. 
Ass regards the entry into force of the CTBT, there are still many difficulties 
thatt need to be overcome. It was considered that in order for the CTBT to be 
meaningful,, all nuclear capable States should join the treaty. Therefore, Art. 
XIV(l )) makes the entry into force of the CTBT dependent on the ratification 
off  44 specifically designated nuclear capable States.744 So far, of those 
Statess on whose ratification entry into force has been made dependent, 
India,, Pakistan and the DPRK have refused even to sign the treaty, whereas 
thee US and China, both of which serve as a 'role-model' in their respective 
spheress of influence, have signed but not ratified. A Conference, held in 
Octoberr 1999 to facilitate the entry into force of the CTBT has not brought 
aboutt any difference in the position of the States mentioned.745 Although the 
preparationss for the entry into force and the functioning of the supervisory 
mechanismss continue in the framework of a Preparatory Commission,746 it 
mayy take several more years before the CTBT can enter into force. 

2.. The scope of the substantive law in the CTBT 

Thee basic obligations laid down in the CTBT appear simple and 
uncomplicated.. However, during the negotiations of the treaty determining 
thee scope of the basic obligations proved to be one of the most difficult 
stumbling-blockss for the negotiators. At the heart of the difficulties was the 
questionn whether the CTBT was to prohibit all nuclear test explosions (for 
weaponn purposes and for so-called 'peaceful' purposes) or only nuclear 
explosionss for purposes of testing weapons. Arguments against permitting 
so-calledd peaceful nuclear explosions (PNEs) under the CTBT were that it is 
impossiblee to make a distinction between PNEs and weapon test explosions 

7433 See S/Res/1172 (1998), 6 June 1998, par. 10. See also the 'Statement by the President of 
thee UN Security Council on nuclear tests by Pakistan', UN Doc. S/PRST/17, 29 May 1998, 
andd the 'Joint Communiqué on Indian and Pakistani Nuclear Tests by five Permanent 
Memberss of the UN Security Council', UN Press Release SC/6527, 5 June 1998. 
7444 As identified in Annex 2 to the treaty. The 44 States include the NWS, India, Pakistan, 
Israell  and the DPRK. 
7455 See the Report and the Final Declaration adopted by the 'Conference on Facilitating the 
Entryy into Force of the Comprehensive nuclear Test Ban Treaty', Vienna, 6-8 October, 1999. 
Thiss Conference was held on the basis of Art. XIV(2) of the CTBT, three years after the date 
off  the anniversary of its opening for signature. 
7466 See the 'Resolution establishing the Preparatory Commission for the Comprehensive 
Nuclearr Test-Ban Treaty Organisation', CTBT/MSS/RES/1, 19 November 1996. See further 
Denn Dekker (2000). 
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(renderingg verification of compliance virtually impossible) and the fact that 
theree are no known advantages of PNEs that could justify the political, 
economicc and environmental costs of those peaceful explosions.4 For a 
longg time, China - being the only one to do so - supported the exception of 
PNEss under the CTBT regime.748 Those NWS that had conducted only few 
testt explosions, especially France and China, were afraid a total prohibition 
onn test explosions would tie down a legal situation in which their weapons 
wouldd remain technically inferior or less advanced than the nuclear 
stockpiless of the US and Russia. Both States therefore decided to conduct a 
seriess of (underground) nuclear test explosions in order to 'make up arrears'. 
Onlyy after that, both France and China felt they could accede to the CTBT. 
Chinaa eventually dropped its demand for the exclusion of PNEs under the 
CTBTT regime, but insisted as a 'face-saver' on including in the article on 
Revieww of the CTBT the possibility that on the basis of the request by any 
Statee Party, the Review Conference shall consider the possibility of 
permittingg the conduct of underground nuclear explosions for peaceful 
purposess (Art. Vm(l)) . However, pursuant to this article the Review 
Conferencee is required to decide by consensus that such nuclear explosions 
mayy be permitted, rendering it practically impossible that PNEs wil l ever be 
allowedd under the CTBT. 

Thee basic obligations of the CTBT constitute a general prohibition on the 
carryingg out of any nuclear weapon test explosion or any other nuclear 
explosion,, and to prohibit and prevent any such nuclear explosion at any 
placee under the State's jurisdiction or control (Art. 1(1)). In contrast with the 
CWC,, the substantive obligations of the CTBT do not contain the phrase 
'neverr under any circumstances'. This might indicate that the NWS have 
soughtt to keep open the possibility to resume testing in exceptional 
circumstances,, such as in times of strategic warfare, without having to 
withdraww from the treaty. The US in particular has a consistent policy of 
consideringg that nuclear arms control treaties cease to be binding in times of 
war,, especially if a threat of nuclear war emerged (see infra, Chapter [7]). 
However,, of more direct concern than the remote chance of a nuclear war is 
thee use of sub-critical test explosions for safety and reliability simulations 
andd the so-called Stockpile Stewardship Program of the US. It is clear that 
thee use of computer simulations is exempted from the prohibition laid down 
inn the CTBT, but with regard to the use of so-called sub-critical test 
explosions,, which are not 'nuclear' test explosions and therefore fall outside 

7477 See CD/1387, p. 75. Cf. Johnson (1995). 
7488 In his Statement before the CD on 28 March 1996, the Chinese delegation-leader said: 
"Thatt as an important principle, any disarmament or arms control treaty should not hinder the 
developmentt and application of science and technology for peaceful purposes. Therefore it 
wouldd be incorrect if the CTBT should ban PNEs (...). China cannot abandon forever any 
promisingg and potentially useful technology that may be suited to is economic needs". See 
Johnsonn (1996), p. 17. 
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thee scope of the prohibitions of the CTBT, it is difficult to determine 
whetherr or not they are reconcilable with the object and purpose of the 
treaty. . 
Underr the CTBT, each State Party furthermore undertakes to refrain from 
causing,, encouraging, or in any way participating in the carrying out of any 
nuclearr weapon test explosion or any other nuclear explosion (Art. 1(2)). As 
such,, the NWS are prohibited from assisting any NNWS in developing a 
nuclearr weapons capability. This prohibition - supplementary to the NPT 
regimee as it is - does not have a counterpart in the supervisory mechanism of 
thee CTBT. 

3.. The supervisory mechanism of the CTBT: the supervising body 

3.13.1 TheCTBTO 
Thee States Parties to the CTBT establish the Comprehensive nuclear Test-
Bann Treaty Organisation (CTBTO, or 'the Organisation') to achieve the 
objectt and purpose of the CTBT, to ensure the implementation of its 
provisions,, including those for international verification of compliance with 
it,, and to provide a forum for consultation and co-operation among States 
Partiess (Art. 11(1)). The CTBTO, an independent organisation (See Art. 
11(8)),, constitutes the institutional framework for both the implementation 
of,, and the supervision of compliance with, the CTBT. Still, it is possible for 
thee Organisation to enter into co-operative arrangements with other 
internationall  organisations such as the IAEA, so as to utilise existing 
expertisee and facilities and to maximise cost-efficiencies.749 The 
Organisationn shall enjoy on the territory and in any other place under the 
jurisdictionn or control of a State Party such legal capacity and such 
privilegess and immunities as are necessary for the exercise of its functions 
(Art.. II(E)(54)). The CTBTO is meant to function as an independent 
internationall  organisation.750 

Al ll  States Parties shall be members of the CTBTO (Art. 11(2)). The 
possibilityy of deprivation of membership in the CTBTO is excluded (and 
thereforee loss of membership cannot be applied as an 'internal' sanction). 
Thee institutional framework of the CTBTO has been influenced to a large 

Art.. 11(8). Such arrangements shall be set out in agreements to be submitted to the CSP for 
approval.. In earlier drafts of the treaty, the CTBTO was allowed to co-operate with the IAEA 
'andd other bodies', whereby it could delegate functions in a way maximal consistent with 
adequatee financial and resource management. 
7500 The phrase 'as an independent organisation' which can now be found in Art. 11(8), was 
addedd to the Rolling Text of the treaty (i.e. the text under negotiation) on 22 January 1996 
(CD/1378,, p. 2) and remained in the final version of the Rolling Text (par. 10, p. 21). Also 
thee extensive comments made by Australia stipulate that the CTBTO is independent, see 
CD/1387,, 29 February 1996: Australia, Comprehensive Test Ban Treaty, Explanatory Notes 
Accompanyingg Model Treaty Text, p. 13. 
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degreee by the CWC. The paragraph about the verification activities of the 
CTBTOO even is identical to the one relating to the verification activities of 
thee OPCW.751 The well-known inherent tension between on the one hand 
conductingg verification activities in the 'least intrusive manner possible' and 
protectingg the confidentiality of civil and military activities and facilities in 
thee implementation of the treaty, and on the other hand the 'timely and 
efficientt accomplishment of the objectives' of verification is merely 
illustratedd but not solved by this paragraph. As organs of the CTBTO are 
established:: the Conference of the States Parties (CSP), the Executive 
Councill  (EC) and the Technical Secretariat (TS), which shall include the 
Internationall  Data Centre (Art. 11(4)). 

3.1.13.1.1 The Conference of the States Parties (CSP) 

Composition,Composition, procedures, decision-making 
Thee CSP shall be composed of all States Parties, each State Party having 
onee representative (Art. 11(12)). The CSP meets in annual regular sessions, 
andd may meet in special session when decided by the CSP, requested by the 
ECC or requested by any State Party supported by a majority of the States 
Partiess (Art. 11(14-15)). The CSP may also be convened as an 'Amendment-
Conference'' or as a 'Review Conference'.752 A majority of the States Parties 
shalll  constitute a quorum; each State Party shall have one vote (Art. 11(20-
21)).. The CSP takes decisions on institutional matters by majority vote of 
thee members present and voting. Decisions on matters of substance shall be 
takenn as far as possible by consensus. However, if consensus cannot be 
reachedd when an issue comes up for decision, the President of the CSP (who 
iss elected by the CSP, see Art. 11(19)), has 24 hours to make every effort to 
facilitatee achievement of consensus. If consensus is still not possible after 24 
hours,, the CSP shall take the decision by a two-thirds majority of members 
presentt and voting unless specified otherwise in the treaty (Art. II(22)).753 

Onee important occasion of such specified decision-making relates to 
changess in the composition of the Executive Council (EC). The CSP shall 
takee a decision to add any State to the list of States serving on the EC 
(containedd in Annex 1 to the Treaty) in accordance with the rules on voting 
onn matters of substance; however any other change to Annex 1 (e.g., placing 
aa member of the EC in another area of geographical distribution) shall be 
decidedd by consensus (Art. 11(23) and 26(k)). 

7511 Compare Art. 11(6) of the CTBT with Art. VIII(5 ) of the CWC. 
7522 See Art. 11(16) and Art. VII , and see Art. 11(17) and Art. VIII . 
7533 When the issue arises as to whether the question is one of substance or not, that question 
shalll  be treated as a matter of substance unless otherwise decided by the majority required for 
matterss of substance, see the final part of Art. 11(22). 
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PowersPowers and functions 
Thee CSP, as the principal organ of the CTBTO, has a virtually unlimited 
powerr to consider 'any questions, matters or issues within the scope of the 
treaty',, including those relating to the powers and functions of the EC and 
thee TS, in accordance with the treaty (Art. 11(24)). The CSP is empowered to 
makee recommendations and to take decisions on any questions, matters or 
issuess within the scope of the treaty raised by a State Party or brought to its 
attentionn by the EC (Art. 11(24)). Whereas the term 'recommendation' 
relatess to non-binding acts of the CSP, the term 'decision' relates to its legal 
acts,, that are binding on the States Parties to the CTBT. Taking into account 
thatt certain decisions eventually may be taken by a two-thirds majority, the 
CTBTT opens up the possibility that States Parties are bound to observe the 
legall  acts of the Organisation against their will . In the internal relationship 
off  the organs of the CTBTO the CSP shall oversee the activities of the EC 
andd of the TS and may issue guidelines to either of them for the exercise of 
theirr functions (Art. 11(25)). 
Thee CSP shall oversee the implementation of, and review compliance with, 
thee treaty and act in order to promote its object and purpose (Art. 11(25)). 
Thiss power to 'act' encompasses inter alia the power to 'take the necessary 
measuress to ensure compliance with the treaty and to redress and remedy 
anyy situation that contravenes the provisions of the treaty, in accordance 
withh Art. V' (Art. II(26(g)). The CSP may establish such subsidiary organs 
ass it finds necessary on the basis of Art. II(26(j)) and Art. VI(4). The CSP is 
alsoo the organ that shall consider and review scientific and technological 
developmentss that could affect the operation of the treaty. In that context, 
thee CSP may direct the Director-General (the head of the TS) to establish a 
'Scientificc Advisory Board' to render specialised advice in areas of science 
andd technology relevant to the treaty (Art. II(26(f)). Delegates of States 
Parties,, together with their alternates and advisers enjoy such privileges and 
immunitiess as are necessary in the independent exercise of their functions in 
connectionn with the Organisation (Art. 11(55)). 

3.1.23.1.2 The Executive Council (EC) 

Composition,Composition, procedures, decision-making 
Thee composition of the EC has been a point of ongoing controversy during 
thee negotiations of the CTBT.754 According to Art. 11(27), the EC shall 
consistt of 51 members. The EC shall meet for regular sessions and may in 
betweenn meet as may be required for the fulfilment of its powers and 

Thee number of members was to be either 65 or 41 according to the Rolling Text of the 
treatyy of 1996 (par. 31). Par. 34 of that same text stated as such that the EC would comprise 
655 members. In the Model Treaty Text of the CTBT that was issued by Australia to speed up 
thee negotiations (29 February 1996), the EC, following the text of the CWC, was to consist of 
411 members. See CD/1386, p. 13 and CD/1387, p. 16. 
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functionss (Art. 11(34)). Each member of the EC shall have one representative 
onn the EC (Art. 11(30)), and shall have one vote (Art. 11(35)). The members 
off  the EC shall be elected on a rotational basis from all States Parties 
dividedd over six geographical regions that are listed in Annex 1 to the treaty, 
thuss enabling all States Parties to serve on the EC (See Art. 11(27)). Each 
memberr shall hold office for the period of one year (Art. 11(31)). During the 
negotiationss on the treaty, initially the option was kept open that each of the 
NWSS occupied a permanent seat in the EC; an option that the other States 
consideredd to be a discriminatory measure.755 Art. 11(29) now provides that 
att least one-third of the seats allocated to each geographical region shall be 
filled,, taking into account political and security interests, by States Parties in 
thatt region designated on the basis of the nuclear capabilities relevant to the 
treatyy as determined by international data as well as all or any of three 
indicativee criteria which relate to the States' participation in the monitoring 
activitiess under the treaty and to the contribution to the annual budget. Even 
thoughh these criteria cannot be called discriminatory, they still allocate 
preferencee to those States that take a major part in operating the treaty, 
especiallyy its supervisory mechanism. 
Thee EC shall take decisions on matters of procedure by a majority of all its 
members.. Decisions on matters of substance are taken by a two-thirds 
majorityy of all its members unless specified otherwise in the treaty (Art. 
11(36)).. This 'triumph of majority rule' is only on the surface, since the 
treatyy does not specify a quorum for the EC.756 The current Art. 11(36) could 
evenn imply that all members of the EC should be present and voting for the 
ECC to be able to take decisions in the first place. 

PowersPowers and functions 
Thee EC shall be the executive organ of the CTBTO. It shall be responsible 
too the CSP and in carrying out the powers and functions entrusted to it, the 
ECC shall act in conformity with the recommendations, decisions and 
guideliness of the CSP and ensure their continuous and proper 
implementationn (Art. 11(37)). Internally, i.e. within the Organisation, there 
appearss to be no difference in binding force between decisions and 
recommendationss of the CSP; the EC shall have to carry out the acts of the 
CSPP whereas vice versa the EC may only make (non-binding) 

7555 See Johnsson (1995), p. 19-20. This option was held open in e.g. the 1996 Rolling Text of 
thee treaty, par. 32. 
7566 In earlier versions of the Rolling Text, it was held that a 2/3 majority on the EC constituted 
thee quorum. The Australian Model Treaty Text therefore proposed to have decisions taken by 
thee EC with a 2/3 majority of the members 'present and voting', to prevent the situation from 
occurringg in which the EC would have to take decisions with only 2/3 of its members (the 
quorum)) present and voting since in such situation each member of the EC present would 
havee a de facto right of veto. In the Australian proposal, 2/3 of 2/3 of all members on the EC 
wouldd have been sufficient to take a majority decision in the EC. See CD/1387, p. 18. 
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recommendationss to the CSP. Still, the carefully drafted and complicated 
ruless on the composition of the organ reveal that the EC may prove to play a 
moree important role in practice than its subordination to the CSP seems to 
imply. . 
Indeed,, when considering its powers more carefully it becomes clear that the 
ECC bears primary responsibility for the functioning of the mechanism for the 
supervisionn of compliance with the CTBT. The EC not only is the 
supervisorr of the activities of the TS (Art. 11(3 8(b)), it shall also facilitate 
co-operationn relating to the implementation of the treaty through 
informationn exchanges, facilitate consultation and clarification among States 
Partiess in accordance with Art. IV of the treaty, and receive, consider, and 
takee action on requests for, and reports on, on-site inspections in accordance 
withh Art. IV (Art. 11(40); Art. IV(46)). Furthermore, the EC shall consider 
anyy concern raised by a State Party about possible non-compliance with the 
treatyy and abuse of the rights established by the treaty. In so doing, the EC 
shalll  consult with the States Parties involved and, as appropriate, request a 
Statee Party to take measures to redress the situation within a specified time. 
Too the extent that the EC considers further action to be necessary, it shall 
take,, inter alia, one or more of the following measures: (a) notify all States 
Partiess of the issue or matter; (b) bring the issue or matter to the attention of 
thee CSP; (c) make recommendations to the CSP or take action regarding 
measuress to redress the situation and to ensure compliance in accordance 
withh Art. V (See Art. 11(41)). In short, the EC has a wide margin of 
discretionn in determining what action to undertake with regard to 
supervisionn of compliance with the CTBT. The representatives of members 
electedd to the EC, together with their alternates and advisers, enjoy such 
privilegess and immunities as are necessary in the independent exercise of 
theirr functions in connection with the Organisation (Art. 11(55)). 

3.1.33.1.3 The Technical Secretariat (TS) 

CompositionComposition and procedures 
Thee TS shall comprise a Director-General (D-G), who shall be its head and 
chieff  administrative officer, and such scientific, technical and other 
personnell  as may be required. The D-G shall be appointed by the CSP upon 
thee recommendation of the EC for a term of four years, renewable for one 
furtherr term (Art. 11(49)). The D-G has wide responsibilities. To the CSP 
andd the EC, he shall be responsible for the appointment of the staff and for 
thee organisation and functioning of the TS (Art. 11(50)). The D-G shall 
assumee responsibility for the activities of inspection teams (Art. 11(52)). Par. 

Nott only the use of the term 'recommendation' indicates that the EC cannot bind the CSP; 
alsoo the place of the CSP as the 'principal organ' of the Organisation (Art. 11(24)) demands 
this. . 
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522 and 53 of Art. II ensure the independence of the D-G, the inspectors, the 
inspectionn assistants and the members of the staff of the TS. They shall not 
seekk or receive instructions from any Government or from any other source 
externall  to the Organisation. Each State Party shall respect the exclusively 
internationall  character of the responsibilities of the D-G, the inspectors, the 
inspectionn assistants and the members of the staff and shall not seek to 
influencee them in the discharge of their responsibilities. The D-G and the 
inspectors,, the inspection assistants and the staff of the TS shall enjoy 
functionall  privileges and immunities (See Art. 11(55), but during the conduct 
off  verification activities they shall enjoy such privileges and immunities as 
sett forth in the Protocol to the CTBT (See Art. 11(57)). 

PowersPowers and functions 
Thee TS shall assist States Parties in the implementation of the treaty and 
shalll  assist the CSP and the EC in the performance of their functions. It shall 
carryy out the verification and other functions entrusted to it by the treaty, as 
welll  as those functions delegated to it by the CSP or the EC in accordance 
withh the treaty (Art. 11(42)). The TS has an important role in the verification 
off  the treaty (see Art. 11(43)) and is responsible for, inter alia, supervising 
andd co-ordinating the operation of the International Monitoring System 
(IMS;; see below), routinely receiving, processing, analysing and reporting 
onn IMS-data, assisting the EC in facilitating consultation and clarification 
amongg States Parties, and receiving requests for on-site inspections and 
processingg them, carrying out preparations for, and providing technical 
supportt during the conduct of inspections, and reporting to the EC. 
Duringg the negotiations, there was controversy about who should conduct 
thee analysis of the IMS data. Some States Parties, primarily the USA, 
initiall yy wanted to keep the analysis of data out of the hands of the TS and 
intoo their own hands.758 There is a direct link between the activities of the 
TSS and those of the EC in supervision of the CTBT: the TS shall promptly 
informm the EC of any problems that have arisen with regard to the discharge 
off  its functions that have come to its notice in the performance of its 
activitiess and that it has been unable to resolve through consultations with 
thee State Party concerned (Art. 11(48)). This link between the TS and the EC 
may,, for example, be of practical importance with regard to the proper 
conductt of on-site inspections. 

Nextt to its powers and functions with regard to supervision, the TS has 
functionss and responsibilities with respect to administrative matters and the 
budgett of the Organisation, see Art. 11(45-47). 

7588 The Non-Aligned Countries were of the opinion that the CTBTO should have the capacity 
andd the responsibility to conduct the analysis of all data. See Johnson (1996), p. 11 and 18. 
Australia,, in its Explanatory Notes to the Model Treaty Text, asserted in support of the Non-
Alignedd view that it would not be practical for the States Parties if the role of the TS was 
limitedd to providing enormous quantities of raw data. See CD/1387, p. 30. 
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TheThe International Data Centre (IDC) 
Ass wil l be illustrated, the (routine) storage and processing of data is of 
utmostt importance in the supervisory mechanism of the CTBT. The TS shall 
too this end include, as an integral part, the IDC, which shall serve as the 
focall  point for data storage and processing (Art. 11(42); Art. IV( 14(b)). The 
functionss of the IDC in regard to the International Monitoring System (IMS, 
seee below) are specified in Part I of the Protocol to the CTBT. The IDC 
shalll  apply on a routine basis automatic processing methods and interactive 
humann analysis to raw IMS data in order to produce and archive standard 
IDCC products on behalf of all States Parties (Protocol Part I, par. 18). Annex 
22 to the Protocol contains a 'list of Characterisation Parameters for IDC 
Standardd Event Screening'. In the performance of its functions, the IDC 
shalll  make use of so-called 'Standard Event Screening Criteria' that are 
basedd on the Annex 2 Characterisation Parameters. 

4.. The supervisory mechanism of the CTBT: methods of supervision 

GeneralGeneral remarks 
Thee extensive Art. IV of the CTBT contains the 'verification regime'759 of 
thee treaty. It consists of the following elements (Art. IV(1)): 

(a)) an International Monitoring System (IMS); 
(b)) Consultation and clarification; 
(c)) On-site inspections; and 
(d)) Confidence-building measures.760 

Theree is a separate Protocol to the CTBT with contains additional rules with 
regardd to the IMS (Part I of the Protocol), On-site inspections (Part II of the 
Protocol)) and with regard to Confidence-building measures (Part IH of the 
Protocol).. Part I of the Protocol in turn has two Annexes, one with a List of 
Seismologicall  Stations (comprising the primary network of the IMS) and the 
otherr containing the aforementioned 'List of Characterisation Parameters for 
IDCC Standard Event Screening'. The Annexes to the treaty, the Protocol and 
thee Annexes to the Protocol form an integral part of the treaty (Art. X). 

Evenn though the CTBT speaks of a 'verification' regime, the methods that are part of the 
regimee clearly serve monitoring purposes as well. 
7600 Earlier drafts of the CTBT contained a fifth element, called 'National or Multinational 
Meanss of Verification'. It referred to the international exchange of additional relevant 
informationn that would not originate from the other supervisory-methods. In the Australian 
Modell  Treaty Text, element (d) was referred to as 'Associated Measures and the International 
Exchangee of Other Relevant Information' (see CD/1387, p. 27); apparently this was to be 
somee kind of mixture of the current fourth and the proposed fifth element. 
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Interestingly,, it is provided that upon entry into force of the CTBT, the 
verificationn regime 'shall be capable of meeting the verification 
requirementss of the Treaty' (Art. IV(1)). Originally, the draft text of the 
CTBTT contained an express provision (in brackets) on the objective of the 
verificationn regime: "[The goal of the verification regime of the CTBT shall 
bee to detect in a timely manner [and accurately identify] any nuclear 
[weapon]]  test [explosion] prohibited under the Treaty. [The IMS system 
establishedd should possess the technical capability required to meet this 
goal]]".7611 Clearly, the ability to verify compliance with the treaty is 
consideredd so essential, that entry into force of the CTBT in effect has been 
madee dependent on it; apparently, the States Parties would rather have no 
treatyy at all than a treaty compliance with which cannot be properly verified. 
Ann important general provision is that all States Parties, irrespective of their 
technicall  and financial capabilities, shall enjoy the equal right of 
verificationn and assume the equal responsibility of verification (Art. IV(4)). 
However,, this paragraph does not stand in the way of using (information 
obtainedd by) NTMs in accordance with international law as a supervisory 
methodd under the treaty (see Art. IV(5)). The inherent tension between 
guaranteeingg 'full respect for the sovereignty of the States Parties' on the 
onee hand and endeavouring 'the effective and timely accomplishment of the 
objectivess of the verification activities' on the other hand (see Art. IV(2)), 
hass also in the CTBT been translated into provisions on the right to protect 
sensitivee installations and the confidentiality of information obtained during 
verificationn activities as well as the obligation to avoid the hampering of 
internationall  exchange of data for scientific purposes and of the application 
off  atomic energy for peaceful purposes (See Art. IV(7-13)). 

4.14.1 Monitoring provisions in the CTBT 

4.1.14.1.1 NTMs 
Firstt and foremost, NTMs may be used (if consistent with generally 
recognisedd principles of international law, including that of respect for the 
sovereigntyy of States) as a means to obtain information about compliance-
behaviourr of the States Parties to the treaty (Art. IV(5)). During the 
negotiationss of the treaty it became clear that Russia advocated the use of 
NTMss as a cost-effective and highly deterrent method. Most of the Non-
Alignedd States have kept reserves fearing a discriminatory use of NTMs, 

7611 See CD/NTB/WP.325, 1 April 1996: Ad Hoc Committee on a Nuclear Test Ban; Rolling 
Textt of the Treaty. For the same reason (viz. the build-up of the supervisory mechanism), Art. 
XIV(l )) provided that the CTBT was in no case to enter into force earlier than two years after 
itss opening for signature. At present, one of the primary tasks of the Preparatory Commission 
iss the build-up of the CTBT's supervisory mechanism. See CTBT/MSS/RES/1, 19 November 
1996,, Art. 13 and Appendix 'Indicative List of verification tasks of the Preparatory 
Commission'.. See further Den Dekker (2000). 
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andd originally China and Pakistan were completely opposed to incorporating 
NTMss in the supervisory mechanism of the CTBT.762 

4.1.24.1.2 International Monitoring System (IMS) 
Ann effective system for supervising the absence of nuclear test explosions 
firstt of all needs methods that are capable of detecting relevant seismic 
signalss against the background noises of wind, sea, storm, and industrial 
activities.. Furthermore, the methods must be capable of identifying those 
signalss so as to separate them from similar signals that are brought about by 
otherr human activities and earthquakes.763 It is for those purposes - i.e. 
detectionn and identification - that the IMS has been established. The IMS, 
whichh shall be placed under the authority of the TS (Art. IV(17)), comprises 
differentt monitoring-methods that all utilise networks of coupled data 
recordingg facilities. Those facilities are either part of international networks 
orr have been based on national systems that have been made available to the 
CTBTOO (be it or not on a contract-basis) by the States Parties. Any changes 
too the IMS are to be made in accordance with par. 23-27 of Art. IV. For 
example,, in cases of significant or irretrievable breakdown of a primary 
monitoringg facility the D-G shall (with the approval of the EC) initiate 
temporaryy arrangements of no more than one year's duration (Art. IV(26)). 
Thee IMS, which shall be supported by the IDC of the TS, shall comprise 
facilitiess for (Art. IV(16)): 

seismologicall  monitoring, 
radionuclidee monitoring (including certified laboratories), 
hydroacousticc monitoring, and 
infrasoundd monitoring. 

Thiss means that in the IMS, movements in the crust of the earth 
(seismological),, radioactive particles and gases in the atmosphere 
(radionuclide),, the movement of sounds under water (hydroacoustic) and 
movementss of sounds in the atmosphere (infrasound) are being measured.764 

Inn addition to the provisions in Art. IV, Part I of the Protocol to the CTBT 
containss detailed arrangements for the IMS (and related IDC functions). The 
coree of the IMS is formed by a global network of primary and auxiliary 
('supplementary')) seismological monitoring stations, 170 in total.765 Each 

Seee Johnson (1995), p. 20 and see Statements to the CD: China, India, Pakistan, Russia, 
288 March 1996. In CD/1425, 16 August 1996, p. 15 'safeguards against abuse' of NTMs 
embeddedd in the CTBT are described. 
763SeeFakley(1988),p.. 159. 
7644 Cf. Sweet (1996), p. 29. 
7655 See the Protocol to the CTBT, Part I (B), par. 7 and 8. There will be 50 primary stations, 
specifiedd in Table 1-A of Annex 1 to the Protocol, and 120 auxiliary stations, specified in 
Tablee 1-B of Annex 1 to the Protocol. 
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Statee Party undertakes to co-operate in an international exchange of 
seismologicall  data to assist in the verification of compliance with the treaty; 
thiss co-operation shall include the establishment and operation of the global 
networkk of seismological monitoring stations. These stations shall provide 
dataa in accordance with agreed procedures to the IDC (See Protocol Part 
I(B(6)).. Each State Party shall have the right to participate in the 
internationall  exchange of data and to have access to all data made available 
too the IDC (Art. IV(18)). Each State Party furthermore undertakes to co-
operatee in an international exchange of data on radionuclides in the 
atmosphere,, on hydroacoustic data, as well as on infrasound data to assist in 
thee verification of compliance with the treaty (See Annex I (B), par. 9, 12, 
andd 14). Like with the exchange of seismological data, each of these 
monitoringg methods consists of a network of stations.766 The technical and 
operationall  requirements that shall have to be fulfilled by the Stations are 
specifiedd in 'Operational Manuals'.767 With regard to the radionuclide 
Stationss there is the additional criterion that forty of those Stations shall be 
capablee of monitoring for the presence of relevant noble gases. 6 The 
networkk of radionuclide monitoring Stations shall be supported by a number 
off  by the TS certified laboratories that wil l be required to perform the 
analysiss of samples from the radionuclide Stations (Protocol Part I, par. 10). 
Duringg the negotiations, Pakistan and China originally wanted the IMS to 
comprisee two more facilities, viz. satellites and Electro-Magnetic Pulse 
(EMP)) monitoring. This demand was eventually opposed for reasons of 
cost-effectiveness,, not because such data were not valued.769 On the 
contrary,, it can be expected that satellites wil l be employed anyhow, as 
NTMss in (unilaterally) supervising compliance with the CTBT. Apart from 
thee costs, the issue was of course whether such effective methods as 
satellitess should be brought in the hands of the international supervising 
organisationn or were to remain in the hands of the individual States Parties, 
ass eventually happened. 

Thee IDC has many tasks and responsibilities related to the functioning of the 
IMS.. It shall receive, collect, process, analyse, report on and archive data 
fromfrom IMS facilities, including the results of analysis conducted at certified 
laboratoriess (Protocol Part I, par. 16). On a routine basis, the IDC shall 

7666 There have been listed in Annex 1 to the Protocol 80 radionuclide Stations (Table 2-A) 
andd 16 Certified Laboratories (Table 2-B); 11 hydroacoustic Stations (Table 3) and 60 
infrasoundd Stations (Table 4). 
7677 References are to the Operational Manuals for Seismological, Radionuclide, 
Hydroacoustic,, Infrasound Monitoring and the International Exchange of Seismological, 
Radionuclide,, Hydroacoustic, Infrasound Data (See Par. 7, 10, 13 and 15 of the Protocol). 
7688 Every nuclear explosion, no matter how small its yield, releases some noble gases such as 
Xenonn and Krypton. In principle, it is impossible that a nuclear explosion would not be 
detected.. Or, as Austria stated before the CD: "Noble gases might be the only information 
carrierss leaving the scene of a clandestine nuclear test". See Johnson (1996), p. 18. 
7699 See CD/1387, p. 78 and see Johnson (1996), p. 19. 
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applyy automatic processing methods and interactive human analysis to raw 
IMSS data in order to produce and archive standard IDC products on behalf 
off  all States Parties which shall be provided at no costs to the States Parties 
(Protocoll  Part I, par. 18). Also, the IDC shall provide States Parties with 
open,, equal, timely and convenient access to al IMS data, raw or processed, 
alll  EDC products, and all other IMS data in the archive of the IDC or through 
thee IDC of IMS facilities (Protocol Part I, par. 20). 

4.1.34.1.3 The IMS and assessments regarding compliance 
Itt is clear that the exchange of this whole range of monitoring data and their 
subsequentt routine processing, including analysis, by the IDC into 'standard 
IDCC products1 in itself produces enough evidence to make an assessment as 
too whether or not some suspicious event actually constituted a clandestine 
nuclearr explosion. Originally, the Rolling Text of the treaty supported this 
ideaa by stating: 

"[Thee Executive Council shall, on the basis of the results of the preliminary 
identificationn made by the International Data Centre and taking into account 
alll  the relevant factors, make the determination and judgement on whether the 
suspiciouss event is a nuclear weapon test]"770 

Thiss means that the EC would have been in the position to determine that a 
violationn of the substantive norms of the CTBT took place, on the sole basis 
off  the preliminary identification made by the IDC. This idea has been 
radicallyy altered in the final text of the Treaty. The CTBT now makes 
explicitlyy clear that the IDC processed data shall be without prejudice to the 
'finall  judgement with regard to the nature of any event, which shall remain 
thee responsibility of the States Parties' (see Protocol Part I, par. 18). Even 
whenn the IDC is requested by a State Party to help identify the source of 
specificc events, it is made clear that the output of such technical analysis 
shalll  be considered a product of the requesting State Party and therefore not 
off  the IDC (see Protocol Part I, par. 20(c), 21). Still, the standard IDC 
productss shall include 'standard screened event bulletins' that result from 
thee application to each event by the IDC of standard event screening criteria, 
makingg use of the characterisation parameters specified in Annex 2 to the 
Protocol,, 'with the objective of characterising, highlighting in the standard 
eventt bulletin, and thereby screening out, events considered to be consistent 
withh natural phenomena or non-nuclear, man-made phenomena. The 
standardd event bulletin shall indicate for each event the degree to which that 
eventt meets or does not meet the event screening criteria' (Protocol Part I, 
par.. 18(b)). It is therefore obvious that the standard IDC products offer to 

Seee par. 36 of CD/NTB/WP.325,1 April 1996. 
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thee States Parties the possibility of determining for themselves whether 
somee kind of suspicious event probably did constitute a nuclear explosion. 
Inn other words: the exchange of data and their (preliminary) review have 
beenn institutionalised, whereas the assessment resulting therefrom has been 
leftt to the individual States Parties. Thus, when serious doubts are raised 
withh regard to the compliance-behaviour of some State Party (as a result of 
thee standard IDC products) the States Parties have to make use of the 
verificationn provisions of the CTBT before an assessment can be made. 

4.1.44.1.4 Confidence-Building Measures 
Thee (voluntary) Confidence-Building Measures constitute one category of 
measuress in the supervisory mechanism of the CTBT that cannot easily be 
'classified',, since they relate to chemical test-explosions that are not 
prohibitedd under the CTBT.771 Pursuant to Art. IV(68), each State Party 
undertakess to co-operate with the CTBTO and with other States Parties772 in 
implementing,, on a voluntary basis, the relevant Confidence-Building 
Measuress as set out in Part III of the Protocol. Those involve notification to 
thee TS (if possible, in advance) of any chemical explosion using 300 tonnes 
orr greater of TNT-equivalent blasting material, and establish a liaison with 
thee TS to carry out chemical calibration explosions. The purpose of these 
measuress is, inter alia, to contribute to the timely resolution of any 
compliancee concerns arising from possible misinterpretation of verification 
dataa relating to chemical explosions. 

4.24.2 Verification provisions in the CTBT 

GeneralGeneral remarks 
Thee CTBT on the one hand makes use of the term 'verification' as 
encompassingg the entire supervisory mechanism of the treaty (Art. IV(1)). 
Onn the other hand, the treaty consistently refers to the methods of the EMS 
ass 'international data exchanges to assist in the verification of compliance 
withh the treaty', which means that the distinction between the phases of 
monitoringg and verification can be upheld. It is clear that the large-scale 
exchangee and routine processing of data pursuant to the provisions on 
monitoringg in the CTBT are meant to provide the factual information which 
iss indispensable for the functioning of the process of verification. The fact 
thatt in the CTBT the collection of information takes place centralised and 
internationallyy (namely, by the IDC which is an integral part of the TS, itself 

7711 It wil l be clear that a 'chemical' explosion means an explosion not involving nuclear 
components;; it has nothing to do with chemical weapons. 
7722 Co-operation between the States Parties may take the form of offering access to technical 
informationn gathered by way of 'non IMS' verification technologies, such as satellites and 
Electro-Magneticc Pulse (EMP) Monitoring. Cf. CD/1387, p. 52. 
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ann organ of the CTBTO) instead of by way of declarations by the individual 
Statess Parties, explains the absence of provisions on the verification of 
declarationss in the CTBT. Instead, the CTBT provides for 'consultation and 
clarification'' and for 'on-site inspection' as the methods of the verification 
process. . 

4.2.14.2.1 Stage 1 of the verification process: fact-finding 

AdditionalAdditional fact-finding by way of consultation and clarification 
Itt is clear that in the CTBT system with its highly developed continuous 
fact-findingg machinery, viz. the IMS, other fact-finding methods only play a 
supportive,, additional role. In that regard, consultation and clarification 
shouldd be tried before a State Party requests an OSI.773 States Parties should, 
wheneverr possible, first make every effort to clarify and resolve, among 
themselvess or with or through the CTBTO, any matter which may cause 
concernn about possible non-compliance with the basic obligations of the 
treatyy (Art. IV(29)). Like in other arms control treaties, both an inter-State 
variantt ('among themselves') and an institutionalised variant ('through the 
CTBTO')) of the clarification procedures are available.774 In the 
institutionalisedd variant a State Party shall have the right to request the EC 
too obtain clarification on any matter which may cause concern about 
possiblee non-compliance with the basic obligations of the treaty (See Art. 
IV(32)).. Within 24 hours, the EC, through the D-G, shall forward the 
requestt for clarification to the requested State Party, which, in its turn, shall 
providee the clarification to the EC within 48 hours after receipt of the 
request.. The EC shall take note of the clarification and forward it within 24 
hourss to the requesting State Party, which, if it deems the clarification to be 
inadequate,, has the right to request the EC to obtain further clarification 
fromm the requested State Party. All States Parties are informed about any 
requestt for clarification as well as any response provided. It is clear that the 
initiativee during the institutionalised clarification-procedure lies with the 
requestingg State Party. If the requesting State Party considers the further 
clarificationn provided to be unsatisfactory as well, it shall have the right to 
requestt a meeting of the EC in which States Parties involved shall be 
entitledd to take part (also if they are not members of the EC at that moment). 

Ass Art. IV(29) states that the obligation to clarify and resolve issues first is 'without 
prejudicee to the right of any State Party to request an on-site inspection'. Cf. also CD/1387 p. 
37,, stipulating that as a rule States should first clarify any concerns about non-compliance 
beforee requesting an OSI. 
7744 In the 'inter-State' variant, the State Party that receives the request shall provide the 
clarificationn no later than 48 hours after the request. The requesting and requested States 
Partiess are not obliged ('may') to keep the EC and the D-G informed of the request and the 
responsee (Art. IV(30)), but a State Party shall have the right to request the D-G to assist in 
clarifyingg any matter which may cause concern about possible non-compliance with the basic 
obligationss of the treaty (See Art. IV(31)). 
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Att such a meeting, the EC shall consider the matter and may recommend 
anyy measure in accordance with Art. V of the treaty (See Art. IV(33)). 
Beforee the EC undertakes action on the basis of Art. V, which is concerned 
withh 'measures to redress a situation and to ensure compliance, including 
sanctions',, instead an OSI might be the right method to obtain the 
clarificationn sought.775 

AdditionalAdditional fact-finding by way of on-site inspections 
Thee issue of OSI has been complex and occupied a prominent place in the 
negotiationss on the CTBT. OSI in the CTBT can only take place at the 
requestt of a State Party and after the State Party that is to be inspected has 
receivedd a request for clarification. Therefore, OSI under the CTBT is 
neitherr of a 'routine' nature, nor of a real 'challenge' nature. The sole 
purposee of an OSI shall be to clarify whether a nuclear weapon test 
explosionn or any other nuclear explosion has been carried out in violation of 
articlee I and, to the extent possible, to gather any facts which might assist in 
identifyingg any possible violator (Art. IV(35)). From these wordings it 
appearss that OSI is to be seen as a method of 'last resort' in the context of 
clarifyingg already suspicious events rather than as an independent fact-
findingg method standing on equal footing with other fact-finding methods.776 

Thee OSI request shall be based on information collected by the IMS, on any 
relevantt technical information obtained by NTMs in a manner consistent 
withh generally recognised principles of international law, or on a 
combinationn thereof (Art. IV(37)). It is noticeable that NTM-gathered 
informationn may constitute the sole basis for an OSI request. The CTBT 
providess some guidelines to prevent abuse of the right to request OSI, but 
itt does not remedy the apparent inequality between those States Parties that 
possesss NTMs and that hence may request an OSI on the basis of those 
NTMs,, and those States Parties that do not have NTMs and that are 
thereforee deprived of this latter possibility. 

7755 Art. IV(37) provides that the OSI request shall be based on information collected by the 
IMS,, on relevant technical information obtained by NTMs, or on a combination of both. 
7766 Still it is believed that the OSI can be carried out rapidly and therefore will prove to be 
effective.. Especially the US, the UK, France and the other Western States regarded OSI as 
such,, whereas China, Israel, Pakistan and Russia considered OSI more as an method of 'last 
resort'.. See Johnson (1995), p. 24. In contrast, the Australian commentary to the draft text of 
thee CTBT of 29 February 1996 considered OSI to serve a wider purpose, viz. not only the 
collectionn of information to see whether or not a nuclear explosion had occurred, but also 
generall  fact-finding on the basis of which an assessment concerning compliance could be 
made.. See CD/1387, p. 43. 
7777 For example, Art. IV(36) states that the requesting State Party shall be under the obligation 
too keep the OSI request within the scope of the treaty and shall refrain from unfounded or 
abusivee inspection requests. 
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Eachh State Party has the right to request an OSI in the territory or in any 
otherr place under the jurisdiction or control of any State Party.778 Note, that 
thiss concerns only a right to request an inspection, to be conducted by the 
CTBTO;; the States Parties are all under the corollary obligation to permit 
thee CTBTO to conduct an OSI (but not more than one at the same time) on 
theirr territories or places under their jurisdiction or control (see Art. IV(56)). 
Ann OSI shall only be carried out by qualified inspectors specially designed 
forr this function; the inspectors and their assistants shall be nominated for 
designationn by the States Parties. The inspectors (and their assistants) on the 
listt of inspectors proposed for designation shall be regarded as accepted 
unlesss a State Party declares its non-acceptance in writing.779 The members 
off  the inspection team shall be accorded (functional) privileges and 
immunitiess to exercise their functions effectively (Protocol, Part I, par. 26-
31).. The size of the inspection team shall be kept to the minimum necessary 
forr the proper fulfilment of the inspection mandate, and shall not exceed 40 
persons.. The inspection team is designated by the D-G; the D-G also issues 
thee inspection mandate for the conduct of the OSI and shall notify the 
inspectedd State Party no less than 24 hours before the planned arrival of the 
inspectionn team at the point of entry (Art. IV(53-55)). The D-G shall 
determinee the size of the inspection team and shall select its members from 
thee list of inspectors (Protocol, Part II, par.. 9-10). 
Inn the CTBT the conduct of OSI has been surrounded by many procedural 
guarantees.. First, the requesting State Party shall present the inspection 
requestt to the EC and the D-G (Art. IV(38)), the latter of which must 
ascertainn that the request meets the requirements specified in Part n, par. 41 
off  the Protocol (Art. IV(40)). The D-G shall immediately seek clarification 
fromm the State Party sought to be inspected in order to clarify and resolve 
thee concern raised in the request; the State Party shall provide explanations 
withinn 72 hours after this clarification request (Art. IV(42-43)). Besides the 
explanationss obtained, the D-G shall transmit to the EC any additional 
informationn available from the IMS or provided by any State Party or from 
withinn the TS (Art. IV(44)). Within 96 hours after receipt of the OSI 
request,, the EC shall take a decision on the OSI request.780 The decision to 

Art.. IV(34). In addition, this paragraph grants to each State Party the right to request a OSI 
inn any area beyond the jurisdiction or control of any State. The procedure for the 'Conduct of 
inspectionss in Areas beyond the Jurisdiction or Control of any State' is laid down in Protocol 
Partt II , par. 105-108. 
7799 See the Protocol to the CTBT, Part II, par. 14-25. A State Party shall have the right to 
objectt to an inspector (or assistant) at any time, albeit that when an inspection has been 
notified,, the State Party shall not seek the removal from the inspection team of any of the 
inspectorss (or their assistants) named in the mandate. Protocol, Part II , par. 22-23. In 
CD/1387,, p. 85, the objection is raised that reconciling the nomination of the inspectors by 
thee States Parties themselves with the fact that the inspectors should perform their duties 
independentlyy is difficult. 
7800 That is, unless the requesting State Party considers the concern raised in the OSI request to 

324 4 



approvee the OSI request shall be made by at least 30 affirmative votes. 
Thee procedure to be followed after the OSI has been initially approved 
providess another strong indication that under the CTBT, OSI is a method of 
lastt resort. No later than 25 days after approval, the inspection team shall 
transmitt to the EC, through the D-G, a progress inspection report. The 
continuationn of the OSI shall be considered approved unless the EC, no later 
thann 72 hours after receipt of the progress inspection report, decides by a 
majorityy of all its members not to continue the inspection (See Art. IV(47)). 
Thee reason behind this 'moment of decision' in the procedure is that 
dependingg on whether the OSI is in its 'initial' or 'continued' phase, the 
inspectionn team will have less (initial) or more (continued) special 
inspection-methodss at its disposal.782 Generally speaking the inspection team 
shall,, whenever possible, begin with the least intrusive procedures and then 
proceedd to the more intrusive procedures only as it deems necessary to 
collectt sufficient information to clarify the concern about possible non-
compliancee with the treaty (Art. IV(58)). The techniques that may be used 
andd activities that may be conducted by the inspection team during the 
inspectionn include visual observation, aerial observation, measurement of 
levelss of radioactivity using gamma radiation monitoring and energy 
resolutionn analysis, environmental sampling and analysis of solids, liquids 
andd gases, and passive seismological monitoring for aftershocks to localise 
thee search area and facilitate determination of the nature of the event 
(Protocol,, Part II, par. 69(a-e)). Any time following the approval of the 
continuationn of the OSI in accordance with par. 47, the inspection team may 
submitt to the EC, through the D-G, a recommendation to terminate the 
inspection.. Such a recommendation shall be considered approved unless the 
EC,, decides by a two-thirds majority of all its members not to approve the 
terminationn of the inspection (Art. IV(50)). This means the inspection team 
hass quite a strong voice in the continuation of the OSI. 
Ass has been noticed before, the conduct of the OSI is regulated by barely 
reconcilablee provisions; for example, the inspected State party has both the 

bee resolved and withdraws the request (Art. IV(45)). 
7811 Art. IV(46)). This is a compromise; the 30/51-voting requirement lies in between a simple 
majorityy (26/51) and a two-third majority (34/51). China and Russia originally desired a 2/3 
orr even '/i-majority rule and India, Pakistan and others supported this position. On the other 
hand,, after the first session of 1996 some delegations considered that a simple majority would 
bee sufficient. See Johnson (1996), p. 20 and see CD/1425, 16 August 1996, p. 15-16. 
7822 Following the continuation of the OSI, the inspection team may make use of 'resonance 
seismometryy and active seismic surveys to search for and locate underground anomalies, 
includingg cavities and rubble zones' and 'magnetic and gravitational field mapping, ground 
penetratingpenetrating radar and electrical conductivity measurements at the surface and from the air, as 
appropriate,, to detect anomalies and artefacts' as additional techniques. See Protocol, Part II, 
par.. 69(f-g) and 70. 
7833 On the other hand, the inspection team may also request the EC to extend the inspection 
durationn by a maximum of 70 days beyond the usual 60-day time frame specified in Part II , 
par.. 4 of the Protocol (Art. IV(49)). 
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'rightt and obligation' to make every reasonable effort to demonstrate its 
compliancee with the treaty and thus to enable the inspection team to fulfi l its 
mandate,, but at the same time the inspected State has the right to take 
measuress it deems necessary to protect national interests and to prevent 
disclosuree of confidential information not related to the purpose of the 
inspectionn (see Art. IV(57)). Also, the OSI shall be conducted in the least 
intrusivee manner possible consistent with the efficient and timely 
accomplishmentt of the inspection mandate (Art. IV(58)). Furthermore, the 
inspectedd State Party has the right to restrict access within the inspection 
areaa but then has the obligation to make every reasonable effort to 
demonstratee through alternative means its compliance with the treaty (Art. 
IV(60)).. 'Access' in the context of an OSI means both the physical access of 
thee inspection team and the inspection equipment to, and the conduct of 
inspectionn activities within, the inspection area (See Art. IV(57)). Under the 
'managedd access' provisions, the inspected State Party shall have the right 
throughoutt the inspection area to take measures to protect sensitive 
installationss and locations and to prevent disclosure of confidential 
informationn not related to the purpose of the inspection; the 'managed 
access'' regime relates both to the inspection area and to the facilities and 
structuress therein (Protocol, Part II, par. 86-96). Again, the powers of the 
inspectionn team are more extensive once continuation of the inspection has 
beenn approved,784 but it is provided that the inspected State Party shall have 
thee right to make the final decision regarding any access of the inspection 
team,, taking into account its obligations under the treaty and the provisions 
onn managed access (Protocol, Part II, par. 88(c)). Some particular intrusive 
fact-findingg methods, viz. overflights over the inspection area and the 
collectionn and removal of relevant samples from the inspection area, are 
investedd with even more specific procedures and guarantees.785 

Uponn conclusion of the inspection, the inspection team shall meet with the 
representativee of the inspected State Party to review the preliminary findings 
off  the inspection team and to clarify any ambiguities.786 The OSI results in 

Seee e.g. Protocol part II, par. 91: "If, following the continuation of the inspection in 
accordancee with Art. V, par. 47, the inspection team demonstrates credibility to the inspected 
Statee Party that access to buildings and other structures is necessary to fulfi l the inspection 
mandatee (...) the inspection team shall have the right to gain access to such buildings or other 
structures.""  A similar provision is made with regard to access to the site, but here no reference 
iss made to the decision on the continuation of the inspection (par. 96). 
7855 See Protocol Part II, par. 71-85 and par. 97-104. The inspection team shall have the right 
too conduct an overflight over the inspection area; additional overflights using additional 
equipmentt (such as gamma spectroscopy and magnetic field mapping) may be conducted 
subjectt to the agreement of the inspected State Party (par. 73). The analysis of samples shall 
takee place on-site as much as possible; 'off-site' analysis shall take place in at least two 
designatedd laboratories, that have been certified by the D-G (par. 102-103). 

Seee Protocol Part II , par. 109. Both the Head of the inspection team and the Representative 
off  the inspected State shall sign the inspection document. Note that at this stage of the 
inspection,, the CTBT does not yet speak of the inspection 'report' but instead refers to the 
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inspectionn reports (see Art. IV(62)). Such reports shall contain, inter alia, 
thee factual findings of the inspection team relevant to the purpose of the 
inspection;; an account of the co-operation granted during the OSI; a factual 
descriptionn of the extent of the access granted, including the alternative 
meanss provided to the team during the OSI. It is made explicit that differing 
observationss may be attached to the report, thereby acknowledging the 
possibilityy that consensus among the inspectors of the team may not be 
reached.. The D-G shall make draft inspection reports available to the 
inspectedd State Party, which shall have the right to provide the D-G within 
488 hours with its comments and explanations and to identify any 
informationn and data which, in its view, are not related to the purpose of the 
inspectionn and should not be circulated outside the TS. It is noticeable that 
thee D-G is under the obligation to incorporate the proposals for changes to 
thee draft inspection report wherever possible (See Art. F/(63)). This is yet 
anotherr indication that in the CTBT the right to conduct OSI is dealt with in 
aa most balanced and cautious manner. 

4.2,24.2,2 Stage 2 of the verification process: review 
Art.. 11(5) of the CTBT incorporates a general obligation of the States Parties 
too co-operate with the CTBTO in the exercise of its functions in accordance 
withh the treaty. States Parties shall consult, directly among themselves, or 
throughh the CTBTO or other appropriate international procedures, including 
proceduress within the framework of the UN and in accordance with its 
Charter,, on any matter which may be raised relating to the object and 
purpose,, or the implementation of the provisions, of the treaty. This very 
broadd provision, which has almost no restrictions as to its applicability, can 
interinter alia be made use of as soon as certain information, for example data 
obtainedd by the use of NTMs, has raised concerns in regard to other State-
Parties'' compliance. The States Parties are thus at liberty to review any 
suspiciouss behaviour among themselves or in the fora of their choice, in 
orderr to resolve the concerns about compliance. Also during the 
'consultationn and clarification' procedure, apart from obtaining additional 
facts,, review of the overall behaviour of the State Party concerned will take 
placee with a view to resolve the concerns raised. This loosely 
institutionalisedd procedure bears many features of diplomatic supervision. 
Revieww after institutionalised fact-finding by way of the conduct of OSI 
startss when the EC shall review the inspection report and (if applicable) any 
resultss from sample analysis in designated laboratories, relevant data from 
thee IMS, the assessments of the requesting and inspected States Parties, as 
welll  as other information that the D-G deems relevant (Art. IV(64-65)). On 
thiss basis, the EC shall address concerns as to whether any non-compliance 

'document'.. Within 24 hours after the conclusion of the inspection, the meeting of the 
inspectionn team and the representative of the State shall be completed. 
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withh the treaty has occurred, and whether the right to request an OSI has 
beenn abused. 

4.2.34.2.3 Stage 3 of the verification process: assessment 
Ass mentioned before, an assessment regarding compliance cannot be solely 
basedd on the data gathered and processed during the phase of monitoring.787 

Off  course a State Party may conclude as a result of 'diplomatic' supervision 
(e.g.. after bilateral consultations in line with Art. 11(5)) that its concerns 
withh regard to treaty compliance have been resolved. However, in the 
institutionalisedd variant, the organs of the CTBTO have a task in this 
respect.. If after an OSI has been conducted the EC reaches the conclusion, 
inn keeping with its powers and functions, that further action may be 
necessaryy with regard to non-compliance issues or issues of abuse of the 
rightt to request an OSI, it shall take the appropriate measures in accordance 
withh Art. V ('measures to redress a situation and to ensure compliance, 
includingg sanctions'). 

4.34.3 Provisions on dispute settlement in the CTBT 

Thee aforementioned broad Art. 11(5) offers a legal basis for consultations as 
aa first step in non-judicial dispute settlement, applicable to any matter which 
mayy be raised relating to the object and purpose and the implementation of 
thee CTBT. The provisions have not been further elaborated, but the explicit 
mentioningg in Art. 11(5) of 'the UN and its Charter' imply that States Parties 
mayy make use of all non-judicial techniques as provided for in Art. 33(1) of 
thee Charter, including resort to regional agencies or arrangements, to arrive 
att the settlement of the dispute. Art. VI of the CTBT offers similar 
proceduress for dispute settlement, albeit with regard to disputes concerning 
thee application or the interpretation of the treaty. This latter, specific article 
onn dispute settlement of the CTBT, is almost identical to Art. XIV of the 
CWCC (see supra). With regard to the 'institutionalised' procedure, the only 
differencee is that in the CTBT the EC, in contributing to the settlement of a 
dispute,, is explicitly allowed to 'bring the matter to the attention of the CSP' 
(VI(3)).788 8 

Itt is truly remarkable, that two treaties (the CTBT and the CWC) with 
related,, but not identical subjects, quite divergent substantive obligations 
andd in many respects completely different verification mechanisms, offer 

Seee again Protocol Part I, par. 18: "the IDC data shall be without prejudice to the final 
judgementt with regard to the nature of any event, which shall remain the responsibility of the 
Statess Parties (...)". 
7888 Two other 'differences' relate to article numbers. Art. VI(4) of the CTBT explicitly 
empowerss the CSP to establish a subsidiary organ for the purpose of settling disputes in 
accordancee with Art. II (26(j)), and Art. VI(6) provides that Art. VI is without prejudice to 
articless IV and V of the CTBT (verification and correction/enforcement). 
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almostt exactly the same provisions for dispute settlement. Then again, the 
applicationn of the provisions on dispute settlement is without prejudice to 
thee (treaty-specific) provisions on the process of verification and the 
provisionss of correction/enforcement (VI(6)). 

4.44.4 Provisions on correction/enforcement in the CTBT 

AA 'familiar1 internal sanction striking a member of the CTBTO which is in 
arrearss in the payment of its assessed contribution to the Organisation can be 
foundd in Art. 11(11). Such member shall have no vote in the Organisation 
(thatt is, in all of its organs) if the amount of its arrears equals or exceeds the 
amountt due for two full years. The CSP may nevertheless permit such a 
memberr to vote if according to the CSP the failure to pay is due to 
conditionss beyond the control of the member. In the context of OSI, in case 
ann OSI request is not approved or the OSI is terminated by the EC on the 
basiss that the request is abusive or frivolous, the EC has the power to 
implementt appropriate measures to redress the situation, including requiring 
thee requesting State Party to pay for the cost of any preparations made by 
thee TS, suspending the right of the requesting State Party to request an OSI 
forr a period of time as determined by the EC, and suspending the right of the 
requestingg State Party to serve on the EC for a period of time (see Art. 
IV(67)).. These internal sanctions are meant to ensure respect for the right to 
requestt OSI (by deterring abuse). 
Art.. V of the CTBT is about measures to redress a situation and to ensure 
compliance,, including sanctions. The CSP shall take the necessary 
measures,, as set forth in par. 2 and 3, to ensure compliance with the treaty 
andd to redress and remedy any situation which contravenes the provisions of 
thee treaty (V(l)).789 In cases where a State Party has been requested by the 
CSPP or the EC to redress a situation raising problems with regard to its 
compliancee and fails to fulfi l the request within the specified time, the CSP 
may,, inter alia, decide to restrict or suspend the State Party from the 
exercisee of its rights and privileges under the treaty (V(2)). This already 
strongg internal sanction is further strengthened by the fact that it is bound to 
remainn in force 'until the CSP decides otherwise'. 
Inn cases where damage to the object and purpose of the CTBT may result 
fromfrom non-compliance with the basic obligations of the treaty, the CSP may 
recommendd to States Parties collective measures which are in conformity 
withh international law (V(3)). Contrary to the CWC, the CTBT explicitly 
linkss damage to the object and purpose of the treaty to non-compliance with 

7899 In taking these measures, the CSP shall take into account, inter alia, the recommendations 
off  the EC (V(l)) . See also Art. II(26(g)). 
7900 A similar sanction appears in the CWC, but then it will last until the State Party concerned 
'undertakess the necessary action to conform with its obligations under the CWC' (Art. XII(2) 
CWC). . 
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itss Art. I ('basic obligations'). However, non-compliance with Art. I 
apparentlyy does not automatically damage the object and purpose of the 
CTBTT ('may result1); furthermore, it is up to the CSP to make (non-binding) 
recommendationss to the States Parties on collective measures. Also in the 
CTBTT the 'coping-stone' of the phase of correction/enforcement is found 
outsidee the treaty system. The CSP, or alternatively, if the case is urgent, the 
EC,, may bring the issue, including relevant information and conclusions, to 
thee attention of the UN (V(4)). Unlike the CWC, the final text of the CTBT 
doess not specify which organs of the UN are to be addressed. It is however 
obviouss that the UNGA and the UNSC come into the picture (in the draft 
textt of the CTBT of April 1996 both UN organs were still mentioned as 
such),, either one of them or both of them at the same time (since Art. V(4) 
doess not place any restrictions on the CSP's or EC's right to refer issues to 
thee UN). 

4.54.5 The interpretative element in the CTBT 

Itt can be expected that the interpretative element in the CTBT will come to 
thee fore in those instances where consultations have been provided for in the 
treaty-provisions.. The procedures providing for 'dispute settlement', 
'consultationn and clarification', the 'confidence-building measures' and 
moree general provisions like Art. 11(5) referring to consultations in the 
contextt of the obligation of the States Parties to co-operate with the 
CTBTO,, all bear in them opportunities for the interpretation and further 
specificationn of treaty provisions. It goes without saying that the organs of 
thee CTBTO can only contribute to the interpretative element if and when 
Statess Parties having a dispute choose to make use of institutionalised 
proceedings.. If States Parties choose to resolve disputes inter se (which 
resembless 'diplomatic' supervision), the interpretative element wil l be less 
apparent. . 
Ass always, the plenary organ of the supervising organisation in which all 
Statess Parties have representatives, the CSP of the CTBTO, is most suited to 
contributee to the interpretative element. As mentioned, the CSP has as one 
off  its functions to consider and review scientific and technological 
developmentss that could affect the operation of the treaty. As compared to 
thee CWC and the IAEA safeguards system, the CTBT contains not many 
specificc definitions (probably to avoid circumvention of prohibitions), 
whichh means that also in that respect there might be a task for the organs of 
thee CTBTO. Finally, also in the CTBT provision has been made for the 
convocationn of a Review Conference to review the operation and 
effectivenesss of the treaty with a view to assuring that the objectives and 
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purposess in the Preamble and the provisions of the treaty are being realised 
(Art.. Vffl(l)). 791 

ii .. Concluding remarks 

Thee treaties examined in this chapter all establish special international 
organisationss with supervisory tasks, having at their disposal an 
internationall  inspectorate and staff enjoying functional privileges and 
immunities.. All of the treaties furthermore implement confidentiality 
regimes,, of which the CWC has the most elaborate by far (including a 
separatee body for dispute settlement in confidentiality issues). The CWC is 
alsoo the first arms control treaty that endeavours to eliminate altogether a 
typee of weapons that can be considered militarily useful under certain 
circumstances.. The comprehensive scope of the substantive obligations (of 
conductt and of result) in the CWC, in connection with the problem of dual 
usee of chemicals and the resulting legitimate interests of States to protect 
confidentiall  (business) information, all account for the immense body of 
procedurall  and institutional law of the CWC. Furthermore, the supervisory 
mechanismm of the CWC not only focuses on materials (chemicals), but also 
separatelyy on (the control and destruction of) facilities. The inherent 
weaknesss of any system that, like the system of the CWC, relies on 
declarationss by the States Parties is to a considerable extent remedied by the 
extensivee regulations on systematic verification, primarily carried out by 
wayy of various 'routine' on-site inspections of declared sites and facilities 
andd confirmation of the States Parties' declarations by the OPCW. 
Challengee inspections can be carried out by the OPCW inspectorate at the 
Statess Parties' request. The large number of methods and related procedures 
availablee for fact-finding (in both the phases of monitoring and verification) 
standd in sharp contrast to the few provisions on the legal evaluation of the 
factss found, and the slender phases of dispute settlement and of 
correction/enforcement. . 

Thee IAEA safeguards system was the first global arms control system, 
providingg for a control mechanism directed at ensuring the peaceful uses of 
nuclearr material. The old structure, based on national systems of 
accountancyy for and control of nuclear material, has functioned well over 
thee past thirty years. The IAEA uses routine inspections to verify inter alia 
thee information provided by the member States. The safeguards system is 
directedd at controlling the transfer of nuclear material and hence is more 
limitedd in scope than the CWC, which also demands the destruction of 

7911 The first Review Conference is scheduled ten years after entry into force of the CTBT and 
furtherr Review Conferences may take place at intervals of ten years, or less if so decided by 
thee CSP as a matter of substance (Art. VIII(2)) . 
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chemicall  weapons. Rooted in history as it is, the IAEA safeguards-system 
breathess respect for the sovereignty of the member States and attaches great 
valuee toJheiiLacceptance of all its elements (as becomes particularly clear 
fromm the provisions on limited access regarding inspections). 'Special' 
(challenge)) inspections can be carried out by the IAEA on its own initiative. 
Thee shortcomings of the system that have come to the surface in the cases of 
Iraqq and the DPRK and that necessitated the IAEA to adapt to the new time-
framee have not been entirely remedied by the Model Additional Protocol 
thatt was adopted in response to these challenges. Even though the Agency 
hass become somewhat less dependent on the ad hoc co-operation by the 
Statess Parties in the gathering of information, reliance is still to a large 
extentt on the preparedness of the States to provide full and adequate 
declarations.. Nevertheless, if the system is strictly complied with the 
Agencyy wil l be able to recognise much earlier than before if and when a 
Statee is in the process of trying to develop a nuclear weapons-capability; as 
such,, the Model Additional Protocol could be said to provide for some kind 
off  'early warning' mechanism. 
Thee drafters of the CTBT have made grateful use of the 'measurability' of 
thee subject matter of the CTBT, viz. nuclear explosions. In contradistinction 
too both the IAEA safeguards system and the CWC, the supervisory 
mechanismm of the CTBT does not have to rely on declarations provided by 
individuall  States Parties. Consequently, there was no need for lengthy 
proceduress for the verification of State declarations. Instead, most fact-
findingg takes place by the constant gathering as well as the routine 
processingg and analysis of relevant data in the IMS, which has been 
conferredd on the supervisory organisation, the CTBTO (more specifically, 
thee IDC of the TS). Thanks to this institutional design, these data are 
accessiblee to all States Parties, which is important for the CTBT to be 
successfull  as a political instrument. In addition, the method of OSI, which 
occupiess an important place in the CWC and in the IAEA safeguards system 
ass an independent fact-finding method, is more of a 'last resort' character in 
thee CTBT and is only available in some kind of 'challenge' form. Unlike the 
CWCC and the safeguards system, no organ seems to have the power to make 
aa formal assessment in the CTBT concerning (non-) compliance with the 
basicc obligations of the treaty. The provisions on dispute settlement and on 
correction/enforcementt of the CTBT are almost identical in substance to 
thosee of the CWC. 
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Supervisoryy mechanisms in arms 
controll  treaties and enforcement 
underr  general international law 

1.. Introduction : co-operation and enforcement 

Co-operationn between the States Parties to arms control treaties is a 
prerequisitee for the effective functioning of the supervisory mechanisms 
containedd in those treaties and indeed for the entire process of arms control. 
Whereass the methods and institutional design of most phases of the process 
off  international supervision provide guidance for co-operative behaviour, 
enforcementt measures such as those of the phase of correction/enforcement 
mayy appear to be counterproductive in that respect. Given the rationale of 
internationall  supervision, which includes not only the detection of violations 
butt also the response to violations detected, there wil l always be a 
componentt of enforcement present in the process of international 
supervision.. 'Enforcement' directed against a State in a broad sense refers to 
alll  means of redress that can be taken by individual States and by 
internationall  bodies to bring about compliance with the obligation of that 
Statee to follow a particular course of conduct. 
Thee topics of supervision of arms control law and enforcement in general 
internationall  law are closely interrelated, not only because enforcement 
actionn in accordance with the UN Charter is referred to in practically all 
supervisorysupervisory mechanisms present in arms control treaties, but also because a 
principall  objective of the arms control process is to contribute to the 
preventionn of large-scale use of force in international relations (the use of 
forcee being a method of enforcement pur sang). It can be observed that the 
supervisorysupervisory mechanisms in most arms control treaties, even when they 
containn elaborate rules for verification, generally offer littl e specific 
remediess after a case of non-compliance has been established. This means 
thatt in general, reactions to situations of non-compliance in arms control law 
wil ll  be conditioned by the principle of reciprocity, rendering unilateral 
actionss more likely than collective responses. Here, reference is made to the 
conceptt of self-help, which exists under general international law as a means 
off  redress in the international system. 'Self-help' in a broad sense covers a 
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rangee of actions (other than armed force) taken by an aggrieved State against 
aa State that it considers has breached a legal obligation owed to it.792 

Measuress of self-help can be seen as peaceful unilateral measures 
consideredd necessary by a State in order to safeguard its national interests. 
Measuress of 'collective' self-help may also 'spontaneously' occur in 
practice,, outside the framework of international institutions or judicial 
proceedings.7933 The occurrence of self-help can be considered a reflection of 
thee general principle that every rule in international law is a priori  equipped 
withh a legal sanction: if violated by a State, the victim States are in principle 
entitledd to suspend the performance of any other rule of international law in 
theirr relations with the violator. All measures of self-help are within the 
discretionn of the State that considers them necessary, unless restricted by 
treatyy provision. In that respect, it should be acknowledged that many arms 
controll  treaties feature a potential concurrence of powers of (supervision 
and)) enforcement of, on the one hand, the individual States Parties and, on 
thee other hand, the supervising body. This raises a fundamental question, 
viz.. to what extent are States Parties allowed to apply unilateral measures of 
self-helpp as reactions to (alleged) non-compliance, when the arms control 
treatyy has established an international body for supervising compliance and, 
withh regard to enforcement, stipulates collective reactions to established 
treatyy violations? 
Inn this chapter, first the criteria to determine what reactions are possible in 
thee event of a violation of substantive or institutional arms control law will 
bee examined. Next, it will be endeavoured to clarify the relationship 
betweenn the reactions to violations which can be undertaken pursuant to the 
armss control treaty-based supervisory mechanisms and those which can be 
undertakenn pursuant to general international law. 

2.. Violations of arms control law: nature and significance 

2.12.1 Criteria for categorising violations 
Givenn that non-compliance can take on differing degrees of importance, the 
questionn may be asked what means can be employed in reaction to a 
particularr violation of an arms control treaty, either pursuant to the treaty-
basedd supervisory mechanism or on the basis of general international law. 
Generallyy speaking, the answer to this question depends on the (military) 
significancee of the violation that the reaction is directed at. It can be upheld 
thatt only those alleged violations that are considered significant will be 
reactedd to. In multilateral agreements, it is up to each State Party to develop 
itss own definition of significance based on the purposes of the treaties and 

Seee Schachter (1982), p. 168; Schachter (1994), p. 14. See also Kelsen (1934). 
Cf.Cf. Schachter(1982),p. 184. 
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theirr impact on its own security needs.794 However, each State Party should 
respectt the principle of proportionality in reacting to violations. 
Proportionalityy may detract from the deterrent effect of reactions to non-
compliance,, but it is a fundamental legal principle that is to be taken into 
account.. It is therefore important to consider whether the violations detected 
aree significant breaches or merely minor infringements of the treaty, and 
whetherr there is a single violation or ongoing or repetitive violations. 
Furthermore,, non-compliance may be the result of causes that are beyond 
thee control of the government of the State concerned, instead of being a 
wilfu ll  act of obstruction. The reactions allowed in response to violations 
thatt can be traced back to a lack of goodwill wil l differ from those that can 
bee traced back to lack of capacity. Therefore, in general, the significance of 
aa violation can be measured by two criteria: first, the intent of the violating 
Statee (is it a deliberate violation or not) and second, the amount of damage 
thatt the violation has caused or will probably cause to the (object and 
purposee of the) arms control treaty or to other States. The range of non-
compliancee thus flows from unintentional violations causing minor damage 
(orr no damage at all) to deliberate violations causing maximal damage to 
otherr States and to the treaty. Furthermore, the significance of violations 
mayy differ considerably depending on the nature of the provision (allegedly) 
violated,, viz. whether it concerned a provision of substantive or institutional 
law. . 

2.22.2 The significance of violations of substantive arms control law 
Prohibitedd activities committed by States in disregard of substantive arms 
controll  law readily qualify as deliberate violations, the chances of accidental 
usee or possession of prohibited arms being highly remote.795 Further 
qualificationss of such violations depend on the damage done to the treaty or 
too the States Parties. Significant violations of substantive law amount to 
defiancee of the object and purpose of the arms control treaty and qualify as 
materiall  breaches under the law of treaties.796 From international 
jurisprudencee and legal doctrine it appears that the object and purpose of a 
treatyy are normally to be found in the intentions of the States Parties and the 
generall  aim of the treaty in its entirety, as expressed in the preamble to the 
treaty,, its title, and, clarity still failing, the aggregate of its provisions. 
Armss control treaties commonly have the particular object and purpose of 

7944 See UNS-G Report (1995), par. 209. 
7955 To commit violations as a result of e.g. misreading or misinterpretation is clearly very 
unlikelyy with regard to the (threat of) use or the possession of a prohibited weapon. Still, to 
preventt misinterpretation arms control treaties may cover all possible kinds of use of a 
particularr weapon. E.g., the CWC allows the possession of riot control agents but prohibits 
theirr use as a method of warfare (Art. 1(5)). 
7966 Cf. Art. 60 of the Vienna Convention on the Law of Treaties, see infra. 
7977 See the extensive overview presented by Buffard & Zemanek (1998). 
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restrictingg one of the most sensitive areas of State sovereignty, viz. the 
dispositionn of the State's (actual or potential) armed force. Among the 
possiblee cases of non-compliance, violations of prohibitions of use, threat of 
use,, possession, and destruction deserve special attention. 
Use.Use. Since most arms control treaties have as their primary object and 
purposee the prevention of the use of the armaments subjected to control, the 
actuall  use of prohibited weapons represents the most significant violation of 
substantivee arms control law. The most far-reaching deviant behaviour in 
thiss respect would be a deliberate, overt challenge to the treaty system as a 
whole,, whereby the violating State in effect calls for the capitulation of the 
otherr States. When the use of a weapon actually takes place, the right of 
individuall  and collective self-defence comes into play as a specific, lawful 
reactionn to the armed attack. Naturally, this right exists irrespective of 
whetherr or not the use of particular weapons is prohibited by law, but it 
shouldd be noted that some treaties contain a prohibition of the use of 
particularr weapons which even covers their use in self-defence in reaction to 
priorr illegal use of the same weapons.798 

ThreatThreat of use. The threat of use of prohibited weapons is closely connected 
too their actual use. As the ICJ observed in the context of self-defence using 
nuclearr weapons: 

"Inn order to lessen or eliminate the risk of unlawful attack, States sometimes 
signall  that they possess certain weapons to use in self-defence against any 
Statee violating their territorial integrity or political independence. Whether a 
signalledd intention to use force if certain events occur is or is not a "threat" 
withinn article 2, paragraph 4, of the Charter depends upon various factors. If 
thee envisaged use of force is itself unlawful, the stated readiness to use it 
wouldd be a threat prohibited under article 2, paragraph 4. [...] The notions of 
threatt and use of force under article 2, paragraph 4, of the Charter stand 
togetherr in the sense that if the use of force is in a given case illegal - for 
whateverr reason - the threat to use such force will likewise be illegal".799 

Fromm this, it becomes clear that the threat of use of certain weapons follows 
fromfrom a State's signalling its possession of those weapons and its stating its 
readinesss to use them. But even then it is 'depending on the circumstances' 
whetherr or not this constitutes a 'threat' as prohibited by Art. 2(4) of the 
Charter.. Still, in general the threat of use will be reserved to respond to 
significantt situations short of war, or even during armed conflict. For 
example,, during the Gulf War of 1991 Iraq is said to have threatened to use 
chemicall  weapons, whereas the US is reported to have threatened Iraq that it 
wouldd retaliate with nuclear weapons.800 In peace-time, a threat of use of a 

Cf.Cf. with regard to chemical weapons Ronzitti (1995), p. 890; Greenwood (1998), p. 212. 
ICJJ Advisory Opinion (1996), par. 47. 
Seee Joseph & Reichart (1996), p. 69; Greenwood (1998), p. 212. 
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prohibitedd weapon to support certain demands may indicate that the 
violatingg State is trying to determine which provisions of the arms control 
treatyy wil l actually be enforced; the violating State may speculate on a de 
factofacto acceptance of its deviant behaviour. Furthermore, it cannot be ruled 
outt that the State threatening the use is actually prepared to use the 
prohibitedd weapon if its demands are not met. For those reasons, a threat of 
usee of a prohibited weapon can always be considered as a significant 
violationn of substantive arms control law and may be responded to as such. 
Possession.Possession. In recent arms control treaties the prohibition of the use of 
certainn categories of weapons has been linked to the prohibition of their 
possession.. When a State is threatening the use of a prohibited weapon, it 
wil ll  almost necessarily have violated the prohibition of possession of that 
weaponn as well. 'Almost' necessarily, since there is always the possibility 
thatt the State concerned is merely 'bragging' in order to test the strength of 
thee arms control treaty. The violating State may not have the fixed intention 
too overthrow the treaty but may wish to determine the extent to which the 
technicall  limitations of the supervisory mechanism (especially the 
verificationn mechanism with its inspection system) or the irresolution of the 
otherr States Parties would permit it to whittle away its obligations.801 Even 
thoughh they cannot be considered entirely on a par, the illegal possession of 
prohibitedd weapons like the illegal threat of their use constitutes a 
significantt violation of substantive arms control law. 

Destruction.Destruction. Significant violations may also occur with regard to the non-
fulfilmentt of obligations of result, especially the obligation to (dismantle 
and)) destroy a given number of weapons. In this respect, it is essential that 
thee number of weapons to be destroyed is clearly indicated and the time-
framess within which this has to take place are unambiguously stated in the 
treaty.. Whereas it is possible to establish that a deliberate violation of the 
substantivee obligation to (dismantle and) destroy has taken place, the 
adequacyy of the reaction still very much depends on the significance of the 
violation,, which is in turn determined by the damage done given the 
particularr circumstances of the situation. For example, a State that has had 
too destroy all its chemical weapons stockpiles but has illegally retained one 
hundredd chemical weapons may pose a much greater risk to stability and 
securityy than a NWS that has had to (dismantle and) destroy, e.g., 1,000 
nuclearr weapons from its much larger nuclear stockpile and has managed to 
destroyy only 750 within a given time-frame. Since it is of vital importance 
thatt a process of phased reductions is not interrupted once started, the arms 
controll  treaty may provide for the possibility of variable speed in relation to 
thee phased destruction periods.802 This will allow States Parties to indicate 

8011 See Barnet (1965), p. 169. 
8022 See e.g. Part IV(A) , par. 21-28 of the Verification Annex of the CWC, which deals with 
thee phased destruction of chemical weapons. 
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inn time that they wil l not be able to meet the deadline without immediately 
beingg in non-compliance with the treaty. 
Otherr potential violations of substantive arms control law relate to non-
compliancee with specific prohibitions, such as the prohibition of testing 
certainn weapons (in certain environments) and of transferring prohibited 
typess of weapons. If it can be determined that a State conducted a prohibited 
testtest explosion or made illegal weapons transfers, a violation of substantive 
armss control law has taken place. Even though such violations may 
occasionallyy be the result of misreading or misinterpretation of the treaty 
textt (depending on the terms of the provision), they can normally be 
regardedd as significant violations of substantive law. 

2.32.3 The significance of violations of institutional arms control law 
Withh regard to those arms control treaties that establish comprehensive 
regimess involving supervision by a specialised international organisation, 
suchh as the CWC, CTBT and the IAEA-NPT system, violations may occur 
nott only at the level of substantive obligations but also at the level of 
procedurall  obligations. Should a State e.g. fail to submit a declaration or a 
reportt within the time-frame specified in the treaty, it would violate the 
treatyy at the institutional level. The same holds true in case a State Party 
refusess access to an inspection team to which it should provide access on the 
basiss of the treaty. Similar problems of compliance may arise with regard to 
ruless that are created by the legal acts of the supervising bodies established 
byy the treaties. Most potential cases of non-compliance that arise early in the 
operationn of arms control treaties relate to possible violations of procedural 
obligations.. Most of the time, the issues will be relatively minor and can be 
dealtt with within the framework of the treaty. Unlike violations of 
substantivee law, violations of institutional law may well be the result of non-
volitionall  factors, such as State incapacity and treaty ambiguity (since 
institutionall  arms control law often does not bear a high degree of 
determinacy).. It can be upheld that such violations should be dealt with 
usingg 'managerial' techniques rather than coercion.803 However, those very 
samee innocent-looking violations may be at the root of concealed violations 
off  substantive arms control law. In regard to treaties that oblige the States 
Partiess to decrease their stockpiles of nuclear, or chemical or biological, 
weaponss to circumscribed numbers, the classic problem of non-compliance 
hass always been the spectre of the hidden nuclear, chemical or biological 
weaponss stockpile. A clandestine stockpile could result either from 
productionn antedating the arms control agreement through a combination of 
under-declarationn and imperfect inspection or from clandestine production 

Seee Downs (1998), p. 319. See also Gotlieb (1965), p. 153-168 (calling for 'pragmatic and 
flexibleflexible approaches' to violations). 
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carriedd on while the agreement was in force. The cause of the hidden non-
compliancee mentioned first lies in the partial violation of procedural 
obligations,, viz. the failure to submit truthful declarations and the frustration 
off  intrusive inspections by trying to conceal quantities of weapons (or their 
deliveryy vehicles). Thus, violations of substantive obligations may go 
unnoticedd through the evasion of obligations resulting from the supervisory 
mechanisms.. A real danger of non-compliance with arms control treaties 
mayy emerge following the scenario wherein (minor) institutional violations 
aree being used to cover up (far more serious) violations of substantive arms 
controll  law. Clearly, violations of institutional law may deprive the States 
Partiess of the possibility of establishing whether non-compliance with the 
substantivee law of the arms control treaty has occurred. For that reason, this 
typee of violation may lead to the frustration of the fulfilment of the object 
andd purpose of arms control treaties, even if account is taken of the fact that 
supervisionn is not considered to be an end in itself. 
Itt might perhaps be expected that treaty-based remedies are generally 
availablee in fully-equipped treaties, such as the CWC, not only in the event 
off  violations of substantive law but also in the event of non-compliance with 
institutionall  law. However, with regard to reactions to institutional 
violations,, even well-equipped arms control treaties offer littl e or no specific 
remedies,, except for some 'remedial' provisions that leave the States Parties 
concernedd the choice of entering into consultations using the institutional 
structuree of the treaty. Such remedies are usually confined to stating that the 
Statee Party concerned should notify, and consult with, the organs of the 
supervisingg organisation in order to reach agreement on the outstanding 
issues.8055 The tendency seems to be to treat unintentional and relatively 
minorr failures to comply separately and to identify the few possible cases of 
deliberatee and relatively damaging violations of procedural obligations. 
Onlyy (militarily) significant institutional violations, such as those that are 
likelyy to have been committed in order to conceal violations of substantive 
law,, wil l in the end be dealt with as if they were violations of substantive 
law.. In such cases, the treaty may provide that the matter should be referred 
too (an organ of) the supervising body, that may make use of the powers 
conferredd on it.806 

8044 See Barnet (1965), p. 157. 
8055 See e.g. CWC Annex Part 11(A), par. 13, 18, 51, Annex Part IV(A) , par. 20, 36, and Part 
V(A) ,, par. 47, and also Annex(9) of the Southeast Asia NWFZ Treaty. 
8066 Cf. e.g. Annex Part 11(A), par. 56, Annex IV(A) , par. 53, 58, Part V(A), par. 36, Part V(D), 
par.. 79, 82 of the CWC. 
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3.. Reactions to violations: the relationship between remedies in 
supervisoryy mechanisms and remedies available under  general 
internationall  law 

3.13.1 Introduction: possible concurrence of reactions to violations 
Ass mentioned, apart from the remedies available pursuant to the treaty-
basedd supervisory mechanism (in particular the phase of 
correction/enforcement),, many other important remedies in reaction to 
violationss which have not been expressly embodied in the arms control 
treatyy may still be available under general international law. These include 
(unilaterall  or 'by chance' collective) self-help actions such as the ad hoc 
organisationn of economic sanctions by one or more States, the withholding 
off  a promised positive incentive (e.g., a scheduled loan or technology 
transfer)) or the implementation of a linkage strategy such as barring a State 
fromm other co-operative endeavours.807 It is important to determine under 
whatt circumstances, if any, non-compliance with the substantive or the most 
importantt institutional treaty law can be dealt with by falling back on 
generall  international law. This question is of particular importance to the 
categoryy of arms control treaties that come fully equipped with a 
comprehensivee supervisory mechanism administered by a specialised 
internationall  organisation, since these treaties run the greatest risk of being 
violatedd at the institutional level, with all possible consequences for the 
substantivee level. 
Inn general international law, the law of State responsibility as well as the 
laww of treaties determine the consequences of violations of arms control 
treaties.. Questions as to the relationship between the law of treaties and the 
laww of State responsibility need not be answered, as those two branches of 
internationall  law obviously have a scope that is distinct.808 A determination 
off  whether a treaty is or is not in force and whether it has or has not been 
properlyy suspended or denounced, is to be made pursuant to the law of 
treaties.. An evaluation of the extent to which certain State behaviour, seen 
ass incompatible with the law of treaties, involves the responsibility of the 
Statee displaying it, is to be made under the law of State responsibility. It 
shouldd be noted that there is a distinction between 'automatic' consequences 
off  non-compliance on the one hand and possible reactions to manifestations 
off  non-compliant behaviour on the other hand. As a principle, the 
'automatic'' consequence that international law attaches to instances of non-
compliancee by a State constituting an internationally wrongful act, is 

8077 C/ Downs (1998), p. 321. 
8088 See ICJ Gabcikovo-Nagymaros Case (1997), par. 47. See furthermore Art. 73 of the 
Viennaa Convention on the Law of Treaties, which determines that the provisions of the 
Viennaa Convention shall not prejudge any question that may arise from the international 
responsibilityy of a State. 
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internationall  responsibility of the perpetrator State. A further legal 
consequencee of international responsibility is that the State that committed 
thee illegal act must cease its wrongful conduct (if it is of a continuing 
character)) and make reparation, which must, as far as possible, wipe out all 
thee consequences of the illegal act and re-establish the situation which 
would,, in all probability, have existed if that act had not been committed.810 

Conversely,, it is a well-established rule of international law that an injured 
Statee is entitled to obtain reparation in case damage has been suffered, in the 
formm of restitution in kind, compensation, satisfaction and assurances and 
guaranteess of non-repetition, either singly or in combination, from the State 
whichwhich has committed the internationally wrongful act to make good for the 
damagee caused by it.811 In case two States have committed internationally 
wrongfull  acts mutually affecting each other, both of them are under an 
obligationn to pay compensation and both of them are entitled to obtain 
compensation.812 2 

Inn arms control law, the consequences of an internationally wrongful act are 
inn principle no different from those in other branches of international law. 
However,, a complication may arise in that in some arms control treaties the 
powerr to make the assessment that certain conduct of a State Party 
constitutess a breach of its obligations under the treaty is the prerogative of a 
supervisoryy body following a circumscribed procedure. Obviously, the 
establishmentt of a violation pursuant to the treaty-based mechanism must be 
deemedd to itself provide the legal basis for remedies normally available 
underr general international law. But could this also mean that the individual 
Statee is precluded from taking unilateral measures as long as no violation 
hass been established pursuant to the treaty-based supervisor)7 mechanism -
exceptt perhaps when this cannot be established because of non-compliance 
withh vital institutional obligations? In the following this question wil l be 
examinedd in the framework of the law of State responsibility, the law of 
treatiess and the law of the collective security system of the UN Charter. 

3.23.2 Supervisory mechanisms in arms control treaties and reactions to 
violationsviolations pursuant to the law of State responsibility 

3.2.13.2.1 Non-military countermeasures as reactions to violations 
Itt is well established that when a State has committed an internationally 
wrongfull  act, this wil l likely entail international responsibility whatever the 

8099 Cf. Art. 1 of the Draft Articles on State Responsibility (1998). 
8,00 See the Judgement of 13 September 1928 in the case concerning the Factory at Chorzow, 
PCIJ,PCIJ, Series A, No. 17, p. 47, and see Art. 41 and 42 of the Draft Articles on State 
Responsibilityy (1998). 
8111 Cf. Chapter II (Art. 41-46) of the Draft Articles on State Responsibility (1998). 
8122 See ICJ Gabcikovo-Nagymaros Case (1997), par. 152. 
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naturee of the obligation it has failed to respect.813 A State wil l have 
committedd an internationally wrongful act when two conditions have been 
fulfilled:: the behaviour consisting of an action or omission is attributable to 
thee State under international law, and that behaviour constitutes a breach of 
ann international obligation of the State.814 Non-compliance with provisions 
off  an arms control treaty, be they of a substantive nature or not, in principle 
amountss to an internationally wrongful act which entails international 
responsibility.. The reactions that are available in accordance with the law of 
Statee responsibility in the event of a breach come under the heading of 
'countermeasures'.. Countermeasures should be distinguished from 
'retorsions',, the latter comprising unfriendly acts that commonly fall outside 
thee law. Countermeasures involve the non-performance by a State of an 
obligationn under international law, presented as a justified response to 
illegall  acts of another State that were committed before the countermeasures 
weree employed.816 The wrongfulness of the countermeasure is precluded on 
thee ground that the measure so adopted was in response to a prior failure by 
thee State against which the countermeasure has been directed to comply 
withh its obligations under international law. When the injured State decides, 
ass a countermeasure, not to comply with one or more of its obligations 
towardss the perpetrator State, this countermeasure does not necessarily have 
too relate to provisions of the treaty previously violated by the State against 
whichh the countermeasure is directed.817 In this, countermeasures depart 
fromfrom the exception inadimpleti non est adimplendum, i.e. the suspension of 
equall  obligations based on reciprocity as a reaction to prior violation. 
Thee use of countermeasures is often negatively associated with 'primitive' 
societies,, in which subjects of law cannot but rely on self-help in the 
absencee of obligatory dispute settlement and a centralised executive body to 
enforcee judgements. Still, countermeasures are among the few effective 
measuress of enforcement that can secure observance of the law.818 The 
possiblee resort to countermeasures gives 'teeth' to international law, also in 
thee context of the law of arms control where the use of countermeasures 
mayy sometimes be considered necessary by States in order to protect their 
legitimatee (security) interests. Such use might indicate the failure of those 

8133 See ICJ Gabcikovo-Nagymaros Case (1997), par. 74, with reference to ICJ Advisory 
Opinionn on the Interpretation of Peace Treaties with Bulgaria, Hungary and Romania, Second 
Phase,, ICJ Rep. 1950, p. 228 and Art. 17 of the Draft Articles on State Responsibility (1998). 
8144 See Art. 3 and 16 of the Draft Articles on State Responsibility (1998). Of course, in order 
too breach an obligation one additional criterion is that the act of breach by a State must have 
takenn place at the time when the obligation was in force for that State (Draft Art. 18). 
8155 Cf. Zoller (1984), p. 5, 43, 514. In the field of arms control, e.g. a State's increase of its 
defencee budget as a response to perceived new threats could be regarded as a retorsion. 
8166 This description is deducible from the ICJ Gabcikovo-Nagymaros Case (1997) and the 
Casee Concerning the Air Services Agreement (1978), par. 84. 
8177 Cf. Gabcikovo-Nagymaros Case, par. 106. 
8188 Cf. Tomuschat (1994), p. 80-81. 
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partss of the arms control treaty-based supervisory mechanism that are 
directedd at the enforcement of compliance with the treaty, although 
countermeasuress may be employed in situations where other solutions are 
stilll  available; as such, their use may be premature and perhaps, depending 
onn the circumstances, even illegal. For in order to be justifiable a 
countermeasuree must meet certain conditions.819 In the first place, a 
countermeasuree must be taken in response to a previous wrongful act of 
anotherr State and must be directed against that State.820 A second condition 
forr a countermeasure to be justifiable, is that the injured state must have 
calledd upon the State committing the wrongful act to discontinue its 
wrongfull  conduct or to make reparation for it. Thirdly, the purpose of the 
countermeasuree must be to induce the wrongdoing State to comply with its 
obligationss under international law, and the measure must therefore be 
reversible.. The countermeasure must, in other words, bear the character of a 
remediall  measure, not of a punitive measure.821 As such, the notion of 
'countermeasures'' is similar to 'reprisals' provided the latter have as their 
objectivee coercion to induce compliance with the law.822 A final, important, 
conditionn for their legality is that the effects of countermeasures must be 
commensuratee with the injury suffered, taking account of the rights in 
question.. In other words, countermeasures must, in order to be lawful, be 
proportionatee to the wrongful act against which they were directed. 
Obviously,, the significance of a given violation wil l play a pivotal role in 
thee determination of the proportionality of the countermeasure. Recourse to 
countermeasuress involves the great risk of in turn giving rise to further 
reaction,, thereby causing escalation leading to further deterioration of the 
conflict.. Taking into account the potential consequences of any escalation 
involvingg weapons of mass destruction, notably nuclear weapons, it goes 
withoutt saying that especially in this field countermeasures 'should be a 
wagerr on the wisdom'.824 Indeed, the measures to be taken in consequence 

8199 See ICJ Gabcikovo-Nagymaros Case (1997), par. 83-87, with references to the Nicaragua 
Casee (1984), the Case Concerning the Air Services Agreement (1978). See also Art. 47 to 50 
off  the Draft Articles on State Responsibility (1998). 
8200 This 'previous wrongful act' is not limited to a violation of treaty obligations, but may also 
concernconcern rules of customary international law. In the context of the law of arms control 
however,, few instances can be imagined where countermeasures would constitute a response 
too previous acts that were illegal but did not defy any arms control treaty obligation. 
8211 Or, as was observed in the Case Concerning the Air Services Agreement (1978), par. 90, 
thee aim of countermeasures is 'to restore equality between the States involved and to 
encouragee them to continue negotiations with mutual desire to reach an acceptable solution'. 
8222 But countermeasures are different from those reprisals that have reparation or punishment 
ass their objective. See Zoller (1984), p. 49-80. 
8233 See Zoller (1984), p. 125-137 (discussing principles of equivalence and proportionality in 
relationn to countermeasures). With regard to reprisals this condition of legality was already 
identifiedd in the Naulilaa Arbitration (1928, 2 RIAA 1012), see Alexandrov (1996), p. 16-17. 
Seee also Koskenniemi (1992), p. 153. 
8244 Cf. Case Concerning the Air Services Agreement (1978), par. 91. 
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off  State responsibility wil l have to be balanced against concrete political 
interestss and the (military) significance of the concrete breach. It should 
howeverr be noted that responsibility itself is indivisible, rendering it 
impossiblee to make legal distinctions between the 'amount' or 'weight' of 
responsibilityy one entails when breaching international legal obligations, be 
theyy fundamental (substantive or procedural) obligations or only minor ones. 

3.2.23.2.2 Restrictions on the employment of countermeasures due to the 
existenceexistence of a treaty regime 
Apartt from the conditions that must be fulfilled before countermeasures can 
bee lawfully applied, certain restrictions on their employment may result 
fromm treaty provisions. In the leading case in this respect, the 'Case 
Concerningg the Air Services Agreement', the arbitral tribunal considered 
that: : 

underr the rules of present-day international law, and unless the contrary 
resultss from special obligations arising under particular treaties, notably from 
mechanismss created within the framework of international organisations, each 
Statee establishes for itself its legal situation vis-a-vis other States. If a 
situationn arises which, in one State's view, results in the violation of an 
internationall  obligation by another State, the first State is entitled, within the 
limitss set by the general rules of international law pertaining to the use of 
armedd force, to affirm its rights through 'countermeasures'.825 

Fromm this it becomes clear that as a general rule, with the exception of the 
usee of armed force,826 a State has the right to take countermeasures as a 
reactionn to previous actions by another State, which in the view of this first 
Statee were contrary to international law. This freedom to judge may 
howeverr be limited by 'special obligations arising under particular treaties, 
notablyy mechanisms created within the framework of international 
organisations'.. This general limitation is of direct importance to arms 
controll  law. For the supervisory mechanisms of most arms control treaties 
thatt establish international supervisory organisations (generally invested 
withh wide discretionary powers) entail special obligations for the States 
Parties,, which taken together may place severe restrictions on the freedom 
off  the States Parties to establish their legal situation vis-a-vis other States 
Parties.. It is a valid question whether the presence of such an elaborate 
supervisoryy mechanism including a specialised supervising organisation in 

Casee Concerning the Air Services Agreement (1978), par. 81. 
Thee prohibition of the use of force in international relations can be considered a norm of 

iusius cogens which can therefore only be set aside by a new norm of ius cogens and not by the 
meree unilateral assessment of a situation by a State. See Art. 53 and 64 of the Vienna 
Conventionn on the Law of Treaties and Art. 2(4) UN Charter. The ius cogens character of the 
prohibitionn of the use of force has been affirmed by the ICJ in the Nicaragua Case (1984), par. 
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ann arms control treaty restricts the possible employment of countermeasures 
byy the States Parties to that treaty. In conceptual terms, this question is 
concernedd with restrictions of the right to take countermeasures due to the 
existencee of a treaty regime. 
Inn this context, a 'regime' must be understood as an ordered set of conduct 
rules,, institutional rules and status provisions, within which the substantive 
ruless are linked to rules prescribing the specific legal consequences of their 
breach.8277 A treaty may create a regime of international law on its own, on 
thee basis of express or implied institutional rules tailored to its substantive 
rules.. With regard to arms control treaties not containing supervisory 
mechanismss and thus offering littl e more than certain substantive rules of 
conduct,, it is difficult to establish any regime capacity and this would, in 
fact,, not be meaningful since no specific rules may be discerned that concur 
withh the general rules of State responsibility. But, with regard to the more 
elaboratee treaties, and especially the CWC, the CTBT and the NPT-IAEA 
system,, it may easily be established that they include an extensive set of 
institutionall  rules that are meant to operate with a view to the prevention 
andd detection of, and in reaction to, instances of breach of the substantive 
rules.. Such arms control treaties create a regime, which contains the general 
prohibitionss as substantive rules and the supervisory mechanisms as 
institutionall  rules, encompassing specific rules on reactions in the event of a 
violationn of the treaty. 
Ass stated earlier, the treaty-specific rules on reactions in the event of 
(establishedd or alleged) violations are to be found in the phases of dispute 
settlementt and correction/enforcement. Those parts of the treaty regimes 
couldd impose restrictions on the employment of countermeasures by States 
Partiess that claim to be the victim of some kind of breach. However, the 
provisionss on dispute settlement in arms control treaties in general do not 
prescribee specific, mandatory procedures that have to be followed by the 
disputingg States Parties.828 On the contrary, the States Parties are merely 
appealedd to, to solve their disputes by peaceful means (among themselves), 

8277 Cf. Simma (1985), p. 115. See also Ipsen (1991), p. 77. The terms 'regime' and 
'subsystem'' are used here with the same connotation, cf. Marschik (1998), p. 212: "Regimes 
off  international law which combine certain primary norms (which regulate the behaviour of 
subjectss of international law) with a distinct set of secondary norms designed to ensure the 
operationn of those primary norms have been termed 'subsystems' of international law". See 
forr a much more general 'political' definition (which is not used here), Chayes & Chayes 
(1993),, p. 195: "Regimes are sets of implicit or explicit principles, norms, rules and decision-
makingg procedures around which actors' expectations converge in a given area of 
internationall  relations". 
8288 Some (elaborate) treaties even emphasise this by making clear that the dispute settlement 
proceduress are 'without prejudice' to inter alia the treaty-specific procedures on correction 
andd enforcement. This means that in the event of a 'collision' of the different provisions, the 
provisionss on dispute settlement cannot be invoked so as to prevent the full application of the 
provisionss on correction/enforcement of the treaty-based supervisory mechanism. See Art. 
XIV(6)) CWC; Art. VI(6) CTBT; par. 18 INFCIRC/153. 
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andd the decisions on the choice of means and modalities are left to their own 
discretion.. In case a specialised international organisation has been 
established,, such as the OPCW, the CTBTO and the IAEA, organs of the 
organisationn may play a role in dispute settlement, but it is clear that this in 
itselff  does not exclude falling back on countermeasures. International 
practicee has not recognised that the mere presence of a dispute settlement 
clausee in a treaty bars the application of countermeasures.829 

Thiss may however be different depending on whether the case is under 
negotiationn or is already pending before a dispute-settling body, as appears 
fromm the 'Case Concerning the Air Services Agreement'.830 The arbitral 
tribunall  in this case did not believe it was possible to lay down a rule 
prohibitingg the use of countermeasures during negotiations between the 
disputingg States, especially where such countermeasures were accompanied 
byy an offer for a procedure affording the possibility of accelerating the 
solutionn of the dispute.831 The tribunal furthermore considered that as long 
ass a dispute had not been brought before it, the period of negotiations was 
nott over. During this period, States have not yet renounced their right to take 
countermeasures.. But as soon as the tribunal is in a position to act, the right 
off  the Parties to initiate countermeasures disappears to the extent that the 
tribunall  has the necessary means to achieve the objectives justifying the 
countermeasures.8322 In sum, both powers are complementary: if the power of 
thee tribunal as appears from its statute is more limited, the power of the 
Statess Parties to the dispute to initiate or maintain countermeasures may not 
disappearr completely.833 Although the tribunal thus acknowledged that the 

Seee Koskenniemi (1992), p. 156. See also Trimble (1989), p. 899, who notes that the mere 
existencee of a formal dispute settlement mechanism can help forestall disputes by retarding 
(not:: excluding) the impulse to act unilaterally. 

Seee Case Concerning the Air Services Agreement (1978), par. 84. This general 
considerationn raised questions in connection with the dispute settlement clause that was part 
off  the text of the Air Services Agreement between the US and France. It was asked whether 
resortt to countermeasures was restricted if it was found that the Parties previously accepted a 
dutyy to negotiate or an obligation to have their dispute settled through a procedure of 
arbitrationn or of judicial settlement. The dispute settlement mechanism of the Air Services 
Agreementt has much resemblance to the dispute settlement procedure in par. 22 of 
INFCIRC/1533 (See Art. X of the Air Services Agreement, as cited in fh. 14 of the Case). 
8311 Cf. Case Concerning the Air Services Agreement (1978), par. 91; Zoller (1984), p. 121. 

Iff  e.g., the tribunal has the power to decide on interim measures of protection, regardless 
off  whether this power is expressly mentioned or only implied in its statute, the use of this 
powerr leads to the disappearance of the power to initiate countermeasures and may lead to an 
eliminationn of existing countermeasures to the extent that the tribunal so provides as an 
interimm measure of protection. 
8333 Case Concerning the Air Services Agreement (1978), par. 95, 96. In this case, the tribunal 
decidedd that the countermeasures taken by the US were lawful, since implementing the 
arbitrationn procedure provided for in the Agreement might take time, and during that period 
countermeasuress were not excluded; a State resorting to such measures must do everything in 
itss power to expedite the arbitration and this was exactly what the US had done in the case 
concerned.. See Case Concerning the Air Services Agreement (1978), par. 98, 99 and 
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solee existence of judicial dispute settlement procedures as such did not 
prohibitt recourse to countermeasures, it also observed that the existence of 
ann institutional framework ensuring some degree of enforcement of treaty 
obligationss is sufficient for the prohibition of any recourse to 
countermeasures,, as soon as the judicial dispute settlement proceedings that 
aree part of that framework are initiated.834 The existence of such framework 
shouldd however not be easily presumed; it has been asserted that at the 
internationall  level only the ICJ forms part of such institutional framework 
ensuringg some degree of enforcement. 
Itt can be upheld that States Parties to a treaty can only be presumed to have 
givenn up the right to resort to unilateral or collective measures of their own 
choicee in an express manner or by way of necessary implication. There 
aree no examples of arms control treaties in which - in case of an alleged 
violationn - the organs of the supervising organisation have the exclusive 
rightt of responding to the violation, in the sense that unilateral responses 
havee been explicitly excluded in the treaty text. This holds true not only in 
thee phases of dispute settlement and correction/enforcement, but also in the 
revieww and assessment parts of the process of verification. In the verification 
processs of many treaties, States Parties suspecting non-compliance of some 
kindd is taking place for example have the right to obtain clarification from 
otherr States Parties through bilateral procedures of their own choice. The 
supervisingg body may offer an alternative, institutionalised procedure, but it 
iss made explicit that such procedure is not compulsory.837 Furthermore, even 
iff  the final assessment made by a supervising body must be considered 
legallyy binding on all States Parties (in that they can no longer individually 
maintainn that no violation has taken place), the arms control treaties 
concernedd do not stipulate what decisions should be taken by the individual 
Statess Parties regarding the measures to be employed in reaction to this 
assessment. . 

Ass the above considerations imply, the presence of a specialised supervisory 
organisationn and the existence of rules on dispute settlement and 
correction/enforcementt as part of an arms control treaty regime do not 
necessarilyy exclude the application of rules of general international law 
relatingg to the legal consequences of wrongful acts.838 This conclusion might 

Dispositif. . 
8344 "If the [judicial] proceedings form part of an institutional framework ensuring some degree 
off  enforcement of obligations, the justification of countermeasures wil l undoubtedly 
disappear,, owing to the existence of that framework". Case Concerning the Air Services 
Agreementt (1978), par. 94. 
8355 See Zoller (1984), p. 123 (referring to the role of the UNSC in enforcement of ICJ rulings 
pursuantt to Art. 94(2) of the Charter). 
8366 Cf. de Hoogh (1995), p. 221-222. 
8377 Cf the analysis of the Rarotonga Treaty, Pelindaba Treaty, Southeast Asia NWFZ Treaty, 
19900 CFE Treaty, and the CWC; supra chapters [5] and [6]. 
8388 Cf. Koskenniemi (1992), p. 136: "The existence of a special regime does not exclude the 
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howeverr be challenged when considering that provisions on dispute 
settlementt and correction/enforcement have been included in the treaties 
preciselyy for the purpose of providing co-operative alternatives to the 
reliancee on countermeasures or other unilateral remedies.839 It might even be 
arguedd that given this purpose, a treaty regime would entail a prohibition per 
sese to set aside the specific rules of the treaty in case of its breach in all 
circumstances,, irrespective of their functioning in practice. To surpass mere 
presumption,, focus should be on the reversed test in this respect, viz. on the 
questionn under what circumstances, if any, falling back on the general legal 
consequencess of internationally wrongful acts is prohibited due to the 
existencee of a treaty regime. This issue, which concerns the //legality of a 
fall-backk on the general legal consequences of a treaty violation, is directly 
connectedd to the concept of treaty regimes that are so-called 'self-contained' 
regimes.. 40 Only truly self-contained regimes preclude falling back on 
generall  international law in all circumstances.841 However, the existence of a 
self-containedd regime and the related 'softening' of legal consequences of 
wrongfull  acts through the exclusion of 'normal' rules relative to the 
consequencess of wrongful acts should not be readily presumed. Self-
containedd regimes imply an exception to the principle of the residual 
applicabilityy of general legal consequences of internationally wrongful acts, 
andd proof of the 'self-contained' character of a (treaty) regime must be 
foundd in the treaty text.842 It has already been argued that with regard to the 
textt of arms control treaties no such proof can be furnished. Moreover, it 
cann be upheld that treaty regimes providing that in case of failure of a 
speciall  remedy built into the treaty, a more general remedy based on another 
treatyy (regime) or customary international law becomes (once more) 

applicationn of the general law on countermeasures, but, rather, gives it a secondary role. The 
Partiess must first use the treaty-specific machinery. If the machinery proves ineffective, then 
thee measures available under general international law may be used." Cf. also Sur (1991), p. 
28:: "The fact that supervision in arms control law has its basis in particular treaties is not to 
sayy that certain general machinery could not be used if necessary to make good the 
shortcomingss of the treaties". 
8399 See Trimble (1989), p. 901-902 (regarding treaty-specific dispute settlement as the 'regime 
perpetuatingg alternative' to unilateral reactions). 

Thee concept of 'self-contained regimes' finds its origin in the well-known 'Case 
concerningg US Diplomatic and Consular Staff in Tehran' which was decided by the ICJ on 24 
Mayy 1980 (United States of America v. Iran), ICJ Rep. 1980, p. 3), par. 86. 
411 It has been argued that only those regimes that embrace a full, exhaustive and definite set 

off  institutional 'consequential' rules in the event of a wrongful act and that prohibit falling 
backk on general international law in that event would qualify as a self-contained regime. 
Furthermore,, the concept of self-contained regimes relates to closed regimes consisting of 
ruless of international law. Thus, 'rules' of soft law and other 'rules' that are not intended to 
createe international legal obligations at all and whose breach is not supposed to lead to State 
responsibilityy in the international legal sense, fall outside this scope. See de Hoogh (1995), p. 
221;; Simma (1985); Zoller (1984), p. 90-93, 113-115; Marschik (1998), p. 222-234. 

Or,, if this would lead to an ambiguous or obscure result, the records of the negotiators; cf. 
Art.. 31 and 32 of the Vienna Convention on the Law of Treaties. 
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applicable,, are not self-contained.843 In this regard, the common references 
too the role of the UN in the supervisory mechanisms of arms control treaties 
cann be considered to provide general remedies in case the treaty-based, 
specificc verification mechanism has failed to generate compliance in 
practice.. Such references thus fulfi l the general purpose of fillin g gaps in the 
treatyy regimes.844 Also in this respect, mention can again be made of the 
withdrawall  clauses that may be found in virtually all arms control treaties. 
Withdrawall  clauses allow for the withdrawal from the treaty and thus from 
thee special regime that has been established by it. On the one hand 
withdrawall  clauses could be considered saving clauses, because the 
existencee of such clauses could indicate that the arms control treaty is 
intendedd to offer a 'well-rounded' regime which should be preserved in all 
circumstancess and which therefore gives States that are no longer willin g to 
complyy the choice of leaving the regime. However, on the other hand 
withdrawall  clauses can be considered evidence of the recognition that 
situationss may occur to which the treaty regime cannot provide answers. 
Moreover,, it is clear that withdrawal clauses may have the opposite effect of 
savingg the treaty regime: the withdrawal by one State Party may induce 
otherr States Parties to do the same and may thus cause the treaty regime to 
collapse. . 

Itt can be concluded that arms control treaty regimes are not self-contained 
andd do not preclude falling back on general international law in all 
circumstances.. However, it is obvious that in case of a breach the legal 
consequencee of the existence of a treaty regime wil l be that the applicable 
specificc rules of the regime enjoy priority over the general rules of State 
responsibility.. As a principle, the States Parties should try to make use of 
thee procedures available pursuant to the treaty regime before resorting to 
unilaterall  measures.845 The general rules of State responsibility can be called 
intoo play, but only after all remedies provided in the treaty regime have been 
exhaustedd without leading to any positive results and when the injured 
Statess Parties can no longer be expected to further tolerate the imbalance of 
costss and benefits caused by the non-compliant behaviour. Furthermore, if it 
iss clear from the outset that the appropriate organs of the supervising 
organisationn wil l not react or wil l otherwise completely fail to undertake any 
actionn whatsoever, the States Parties concerned must be presumed to have 

8433 Cf. Marschik (1998), p. 233-234. 
8444 Most treaties provide for a special session of the supervising body which may decide to 
referr the matter to the UN or, in case of a clear threat to international peace and security, is 
requiredd to do so. See e.g. the Antarctic Treaty, BWC, ENMOD Convention, the NWFZ 
treaties,, CTBT and CWC. Internally, potential 'gaps' in the treaty regimes have often been 
obviatedd by an internal sanctions regime, for example treaty clauses on suspension of 
membershipp rights as a reaction to breaches. This type of clause does not exclude the 
operationn of other legal consequences of a breach, such as countermeasures. 
8455 C/ Simma(1994),p. 104. 
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thee right to fall back on the remedies available to them under general 
internationall  law and act unilaterally, out of self-help based on 
considerationss of individual security. In sum, the right of States Parties to 
resortt to individual or collective countermeasures outside the treaty-specific 
frameworkk is limited to the extent that they must first exhaust the remedies 
off  that framework or establish its ineffectiveness.846 It can be maintained 
thatt there is not so much exclusivity, but rather priority of the arms control 
treaty-basedd remedies over measures available to States under general 
internationall  law. 

3.2.33.2.3 Restrictions on the employment of countermeasures 'in kind' due to 
thethe existence of a treaty regime 
Ass has been rightly noted, there are two angles to the question whether 
Statess would be prevented from having resort to countermeasures due to the 
existencee of a treaty regime.847 So far, focus has been on the possibility that 
thee existence of the regime would exclude any resort to countermeasures 
outsidee the regime. The second angle to the question relates to the 
possibilityy that the existence of a treaty regime would exclude the possibility 
off  resort to countermeasures (temporarily) suspending the obligations 
establishedd under the regime.848 This concerns the situation wherein States 
Partiess cannot react 'in kind' when a State Party violates its obligations 
underr the treaty. It can be translated into the question whether a State Party 
couldd react to treaty violations by (temporarily) suspending its own 
obligationss towards the violating State without violating at the same time the 
obligationss it owes all other States Parties to the treaty (the 'third' States 
Parties).. For one of the most fundamental restrictions on the employment of 
unilaterall  measures is the respect for the legitimate rights of third States.849 

Withh regard to the effect of countermeasures on the rights and duties of third 
Statess Parties, a distinction should be made between those obligations that 
bearr the character of reciprocal obligations, and those obligations that a 
Statee Party has taken on towards all other States Parties to the treaty. Only 
thee first category, that of strictly reciprocal obligations, could be suspended 
towardss the State that earlier breached the same obligations towards the 
respondingg State. However, only in exceptional cases would it be feasible to 
'splitt up' the legal relationships under the arms control treaty to identify 
rightsrights and obligations operating bilaterally between the States Parties, whose 

Seee Koskenniemi (1992), p. 150, 160. Cf. also Rosas (1995), p. 588: "At least if the 
verificationn and compliance system of the particular regime, be it an extremely far-reaching 
andd sophisticated one, breaks down, reprisals may still be open to States under general 
internationall  law". 
8477 See de Hoogh (1995), p. 221; Zoller (1984), p. 86-90. 

Off  course, this suspension of obligations should be distinguished from the (collective) 
suspensionn of the operation of a treaty, which is regulated by the law of treaties; see infra. 
8499 See Zoller (1984), p. 98-102; Koskenniemi (1992), p. 141-143. 
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fulfilmentt could be suspended as a countermeasure without infringing upon 
thee rights of other States Parties not guilty of breach. Most obligations of the 
armss control treaties are 'integral' in the sense that every State Party has an 
interestt in and a right to performance by every other State Party and hence 
noo suspension is allowed. The only exception would be the case of a 
significantt violation which completely defies the object and purpose of that 
treatyy as a whole; in that case the infringement upon the rights of the third 
Statess Parties could no longer be considered decisive for assessing the 
legalityy of the reaction of a directly affected State Party. This type of 
reactionn could ultimately be justified as being based on the right to self-
preservationn of every State.8 

Thiss implies the existence of an 'all-or-nothing' situation: since probably all 
off  the obligations under the arms control treaty have far-reaching effects on 
'third'' States Parties, this means that general remedies having the effect of 
suspendingg the obligations under the arms control treaty are never available, 
exceptt in those cases in which a significant violation of object and purpose 
off  the treaty has taken place (unless of course the treaty itself would provide 
forr such reaction 'in kind'). But even in cases of (militarily) significant 
violationss a reaction 'in kind' would not always be justified. Taking the 
CTBTT as an example, the most significant violation of object and purpose 
wouldd be the conduct of a nuclear test explosion. Even though such a clear 
violationn of substantive law would justify seeking all kinds of remedies, it 
wouldd not justify the conduct of a nuclear test explosion as a retaliation 'in 
kind'.. Instead, such violation would most probably mean the end of the 
treatyy regime, since most States Parties would arguably withdraw from the 
treatyy in reaction to the violation. After their withdrawal, those States 
Partiess would eventually be free to start or resume underground nuclear 
testing.. One significant violation which defies the object and purpose of the 
treatyy may therefore usher in the collapse of the entire treaty regime. 
Thee idea of a State Party committing a clear breach of the substantive 
obligationss of an arms control treaty might be considered far-fetched, but 
casess of 'technical' non-compliance with certain procedural obligations of 
thee treaty, such as the submission of declarations or reports within a given 
periodd of time, are manifold and familiar.851 It will be clear that a violation 
off  institutional arms control law should first be dealt with in accordance 
withh the special procedures for determining and reacting to such violations 
ass available in the arms control treaty (the treaty-based regime enjoys 
priority).. As has already been mentioned, not many specific procedures 
relatingg to reactions to violations of institutional law can be found in arms 

8500 On the status of self-preservation, either perceived as an international legal principle or 
not,, see Cheng (1987), p. 29-105; Kahn (1999); Kohen (1999). 
8511 See e.g. the examples in 'The CBW Conventions Bulletin', Quarterly Journal of the 
Harvardd Sussex Program on CBW Armaments and Arms Limitation, issue no. 41, September 
1998,, p. 7, 10. See also Kelle (2000), p. 85-86. 
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controll  treaties. In the absence or failure of specific procedures, States 
Partiess may react to institutional violations through remedies available under 
generall  international law, as long as no suspension of their own institutional 
obligationss under the arms control treaty takes place. Thus, the failure of the 
supervisingg organisation to react (adequately) to the violation cannot act as 
ann excuse for the other States Parties not to carry out treaty obligations on 
theirr part. Unilateral measures taken as a reaction to the violation of 
institutionall  law of the arms control treaty regime should be directed 
against,, and have their effects on, legal obligations owed to the non-
compliantt State Party outside this regime. 
Whatt about institutional violations that defy the object and purpose of the 
treaty?? First of all, it should be questioned whether any violation of 
institutionall  law could by itself ever amount to a (militarily) significant 
violationn of the object and purpose of an arms control treaty. This 
qualificationn probably cannot be upheld, even though there are some sets of 
provisions,, such as those on international inspection regimes, that can be 
consideredd essential to the fulfilment of the object and purpose of a treaty. 
Evenn then, a retaliation in kind would be unlawful, assuming that such 
procedurall  violation would not amount to the complete defiance of the 
objectt and purpose of the treaty as a whole. For example, if a State Party 
refusess access to its territory to teams of international inspectors, other 
Statess Parties cannot be considered to have the right to in turn refuse 
inspectionss on their territory as a reaction to the previous violation. Other 
measures,, such as the refusal of only those inspectors that have the 
nationalityy of the violating State Party without obstructing inspection per se, 
mustt be considered a legitimate countermeasure (since they do not infringe 
uponn the rights of third States Parties). In those arms control treaties where 
thee inspection regime is not 'internationalised' but takes place on the basis 
off  strict reciprocity, a State Party is of course allowed to refuse access (as a 
countermeasure)) to a team of inspectors from another State Party that earlier 
refusedd access to its inspectors. That State Party would of course still be 
obligedd to allow access to teams consisting of inspectors of other 
nationalities,, so as not to violate the legitimate rights of the other States 
Partiess to the treaty. In sum, even in cases of significant violations of 
procedurall  obligations essential to the fulfilment of the object and purpose 
off  the arms control treaty, it appears that unilateral reactions should have 
theirr effects outside the treaty regime. 
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3.33.3 Supervisory mechanisms in arms control treaties and general law of 
treatiestreaties reactions to breaches of treaty 

3.3.13.3.1 Introduction 
Earlierr it has been established that treaties are the principal source of the 
laww of arms control. Furthermore, it has been demonstrated that almost all 
present-dayy arms control treaties contain more or less comprehensive 
supervisoryy mechanisms, encompassing provisions applicable in the event of 
(alleged)) non-compliance, or, in other words, provisions on breach of treaty. 
Thee general law of treaties, as codified in the 1969 Vienna Convention,852 

containss provisions with regard to the consequences of breach of treaty as 
well.. These consequences encompass withdrawal, termination and 
suspensionn of the operation of the treaty breached. 
Inn the following paragraphs, two main questions wil l be simultaneously 
addressed.. First, in what circumstances are provisions in the Vienna 
Conventionn likely to concur with similar provisions in arms control treaties? 
Second,, although the provisions of the Vienna Convention are usually 
withoutt prejudice to the treaty-specific provisions that deal with similar 
issues,, a legitimate question is whether treaty-specific provisions apply to 
thee exclusion of similar provisions of the Vienna Convention. It is not 
inconceivablee that in some situations provisions of the supervisory 
mechanismss cannot be applied, e.g. because a treaty organ is unable to take 
aa majority decision due to political obstacles. Would a State Party in such a 
case,, in which the mechanism envisaged in the treaty fails, be barred from 
invokingg provisions of the general law of treaties? If not, what would be the 
consequencess for the treaty mechanism? And, would a mere threat of failure 
off  the treaty mechanism already justify appeals to remedies of the general 
laww of treaties? 

3.3.23.3.2 Withdrawal, termination or suspension of the operation of a treaty 
Partt V of the Vienna Convention sets out the circumstances in which a 
treatyy wil l cease to be applicable, in whole or in part, for a State Party to it 
byy reason of an acknowledged ground for invalidity, termination or 
suspension.. The opening article of Part V, Art. 42, lays down that the 
validityy of a treaty or the consent of a State to be bound by a treaty may be 
impeachedd only through the application of the Vienna Convention; and that 
thee termination of a treaty, its denunciation or the withdrawal of a Party, or 
thee suspension of the operation of the treaty, may take place only as a result 
off  the application of the provisions of the treaty in question or of the Vienna 
Convention.. It was thought desirable as a safeguard for the stability of 
treaties,, to underline in a general provision at the beginning of Part V that 

8522 Vienna Convention on the Law of Treaties, 23 May 1969, 8 ILM 679, entry into force 27 
Januaryy 1980. 
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thee validity and continuance in force of a treaty is the normal state of things 
whichh may be set aside only on the grounds and under the conditions 
providedd for in the articles of this Part V of the Vienna Convention (apart 
fromfrom any special cases provided for in the treaty itself).853 Especially 
regardingg treaties in the field of arms control it is extremely important to 
realisee that there is only a limited number of circumstances in which a treaty 
may,, in whole or in part, for all the Parties or for one Party alone, cease to 
havee legal effects by reason of faults in or relating to the treaty instrument 
itself,, by reason of certain facts external to the treaty or by reason of 
unlawfull  acts committed in the execution of the treaty. 

3.3.2.13.3.2.1 Withdrawal from a treaty 
Accordingg to Art. 54 of the Vienna Convention, the withdrawal of a Party 
fromm a treaty may take place: (a) in conformity with the provisions of the 
treaty;; or (b) at any time by consent of all the Parties after consultation with 
thee other contracting States.854 

Ass mentioned, arms control treaties commonly provide for a general, 
standardisedd withdrawal clause. According to the standard clause, each State 
Partyy to the arms control treaty shall have the right to withdraw 
(occasionallyy referred to as a 'denunciation'855), from the treaty if it decides 
thatt extraordinary events, related to the subject matter of the treaty, have 
jeopardisedd the supreme interests of its country.856 This right is based on the 
exercisee by the State of its national sovereignty.857 The question as to what 
exactlyy constitutes the 'supreme interests' of a country perhaps cannot be 
answeredd in general and in abstracto, but it can be assumed that in arms 
controll  matters reference is to the State's security interests. Furthermore, 
andd in this there is a connection between the treaty-based withdrawal 
clausess and the concept of material breach in the law of treaties, the 
'extraordinaryy events related to the subject matter of the treaty' which the 
clausess commonly point at, wil l normally only relate to cases of non-
compliancee with fundamental obligations of the arms control treaty. In some 
cases,, the withdrawal clause is more clearly connected to material breach of 
thee treaty; e.g. Art. 13(1) of the Rarotonga Treaty provides that 'in the event 
off  a violation of a provision of the treaty, which is essential to the 
achievementt of the objectives of the treaty or of the spirit of the treaty, every 

8533 See Sinclair (1984), p. 162-163; Vierdag (1982), p. 794. 
8544 The termination of a treaty is covered by this provision as well, but wil l be dealt with 
separatelyy infra. 
8555 As in Art. 9 of the 1981 Certain Conventional Weapons Convention. 

66 See Art. X(l ) NPT, which has become the 'model' withdrawal clause for later arms control 
treaties. . 

Thiss becomes apparent from what these clauses commonly state: 'Each State shall in 
exercisingg its national sovereignty have the right to withdraw (...)'. But see Lysén (1994), p. 
138,, who asserts that the right of withdrawal is based on the specific conditions established by 
thee clause as part of the pactum. 
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otherr Party shall have the right to withdraw from the treaty'. Thus, such 
violationn by one State gives the other States the right to withdraw from the 
treaty,, whereby it is not even provided that the violation must have 
jeopardisedd the supreme interests of the other States Parties. Another 
examplee may be found in the 1990 CFE Treaty, which has both a standard 
withdrawall  clause and one directly linked to a breach of treaty, involving an 
increasee of TLE outside the scope of the limitations of the treaty in such 
proportionss as to pose an obvious threat to the balance of forces within the 
areaa of application (Art. XIX) . 
Itt should be noted that standard withdrawal-clauses do not set substantial 
criteriaa for invoking their provisions. After all, it is the State itself that can 
claimm that its supreme interests are at stake because of some extraordinary 
eventt relating to the subject matter of the treaty, and no other State is either 
allowedd or able to check this. Some arms control treaties require that the 
Statee in its notice of withdrawal includes a statement of the extraordinary 
eventss which it regards as jeopardising its supreme interests. It can however 
bee questioned whether very general statements on extraordinary events or 
evenn failure to make a statement at all, would render the decision to 
withdraww invalid. For the only criterion appears to be that the State 
concernedd decides (in good faith) that its supreme interests are being 
jeopardised.8588 Furthermore, the only additional criterion generally provided 
forr in arms control treaties is connected to time-limits: the notice of 
withdrawall  wil l take effect after a specified period of time, e.g. six 
months.8599 The exercise of the right of withdrawal by a State Party on the 
basiss of a provision of an arms control treaty clearly only relates to this 
specificc treaty and has in itself no consequences for the position of the other 
Statess Parties. In that context, some arms control treaties make explicit that 
thee withdrawal of a State Party from the treaty shall not in any way affect 
thee duty of other States to continue fulfillin g the obligations assumed under 
anyy relevant rules of international law.860 In other words: the exercise of the 
rightright of withdrawal from a treaty by a State Party does not grant the right to 
otherr States (-Parties) to no longer observe the provisions of that treaty or 
otherr treaties (or other relevant rules of international law, e.g. rules of 
customaryy international law).861 It can however not be disregarded that an 

8588 See Ronzitti (1991), p. 120; Lysén (1994), p. 137. 
8599 As for example in Art. IX(2) CTBT. To provide another example, the Rarotonga Treaty 
mentionss a period of twelve months' advance notice (Art. 13(2)). The APM Convention in 
Art.. 20(2) contains a withdrawal clause similar to that in other arms control treaties, but with 
onee addition: withdrawal normally takes effect six months after the receipt of the instrument 
off  withdrawal by the Depositary (i.e. the UNS-G, see Art. 21), except if the withdrawing State 
Partyy is, on the expiry of that six-month period, engaged in an armed conflict; then the 
withdrawall  shall not take effect before the end of the armed conflict. 
8600 See Art. XVI(3) of the CWC, which draws attention to the 1925 Geneva Protocol in 
particular.. See also Art. 20(4) APM Convention. 
8611 Note that this is a general rule of the law of treaties. Under the part of the law of State 
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extraordinaryy event that jeopardises the supreme interests of one State Party 
mayy easily touch upon the supreme interests of the other States Parties as 
well.. Still, in any case every State Party must decide for itself whether its 
nationall  security is at stake as a result of the extraordinary events. 
Thee mere fact that one State Party decides to exercise its right to withdraw 
fromm an arms control treaty in itself cannot be considered a threat to the 
supremee interests of the other States Parties. If this were otherwise, one 
singlee withdrawal would suffice to destroy a complete treaty regime. The 
samee holds true in case a State that is not a Party to a given arms control 
treatyy displays certain behaviour, related to the subject matter of this treaty, 
thatt might be considered by the States Parties to this treaty as constituting a 
threatt to their supreme interests. Practice in this matter has shown that even 
thee most rigorous events possible, viz. the nuclear test explosions that were 
conductedd by India and Pakistan in May 1998, have not led to the exercise 
off  the right to withdrawal by (neighbouring) States Parties from relevant 
treatiess (such as the NPT). This is remarkable, taking into account that 
especiallyy near-by countries must feel their supreme interests potentially 
jeopardisedd by these extraordinary events - the nuclear testing -
notwithstandingg the fact that this testing was not contrary to international 
law. . 
Finally,, note that invoking a 'fundamental change of circumstances' would 
havee the same effect in order to terminate participation in a treaty, albeit that 
heree the State invoking this exception has to prove that the situation that 
existedd previously constituted an essential basis for its consent to be bound 
andd that the effect of the change is such that it is to radically transform the 
extentt of obligations still to be performed under the treaty (see Art. 62 of the 
Viennaa Convention). 

3.3.2.23.3.2.2 Termination or suspension of a treaty as a consequence of its 
materialmaterial breach 
Onee of the measures available under general treaty law as a reaction to 
breachh of treaty is the suspension of the operation, in whole or in part, or the 
terminationn of the treaty (see Art. 60 of the Vienna Convention). Many arms 
controll  treaties contain a duration clause providing that the treaty shall be of 
unlimitedd duration,862 and several other treaties are silent as to their period 

responsibilityy which relates to countermeasures this possibility has not been ruled out. 
8622 See e.g. Art. IV LTBT; Art. XII1(1) BWC; Art. VII ENMOD Convention; Art. 20(1) APM 
Convention;; Art. 31 (old 30) Tlatelolco Treaty; Art. 13(1) Rarotonga Treaty; Art. 17 
Pelindabaa Treaty; Art. 22(1) Southeast Asia NWFZ Treaty; Art. XVI(l ) CWC; Art. IX(1) 
CTBT.. In the NPT, an initial period for the duration of twenty-five years has been fixed, with 
provisionn for continuance in force after the expiry of that period subject to a right of 
denunciationn or termination (Art. X(2)). In 1995, the treaty was extended for an indefinite 
periodd of time, see Final Document (1995), Annex, Decision 3. 
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off  duration.863 However, apart from the right to withdrawal, arms control 
treatiess do not contain termination clauses. This means that except for the 
rightright to withdrawal, the termination and suspension of operation of arms 
controll  treaties is regulated by the provisions of the Vienna Convention. 
Ass has been emphasised earlier, it is extremely important that the treaty 
regimess in the field of arms control are upheld, both where the substantive 
laww provisions as well as the treaty-based supervisory mechanisms are 
concerned.. Precisely with regard to arms control treaties, suspension and 
especiallyy termination would be extremely counter-productive and must be 
deemedd instruments of last resort. In case of withdrawal by one State Party, 
thee other States Parties are still bound by the treaty regime. The termination 
off  an arms control treaty as a result of material breach however would 
releasee all States from their obligations and could have worldwide 
destabilisingg effects, such as a renewed massive arms race. The possibility 
off  termination mentioned in Art. 54 is remote, since the consent of all the 
Partiess is required for it to happen. However, the 'preservation' of a treaty 
mayy also be endangered in case of material breach, as defined in Art. 60 of 
thee Vienna Convention. 
Thee Vienna Convention stipulates that a material breach of a treaty may 
consistt of (a) a repudiation of the treaty not sanctioned by the Vienna 
Convention;; or (b) the violation of a provision essential to the 
accomplishmentt of the object and purpose of the treaty (Art. 60(3)). For the 
moment,, discussion of material breach wil l be confined to subparagraph (b). 
Itt can easily be upheld that the breach of at least the substantive obligations 
(whichh are, after all, provisions essential to the accomplishment of the 
objectt and purpose of the treaty) of an arms control treaty would be 
tantamountt to a material breach. Since violations of substantive arms control 
laww wil l also be at the basis of the 'extraordinary events' that jeopardise the 
supremee interests - the national security - of the other States Parties, 
situationss of material breach will virtually always concur with situations in 
whichwhich the withdrawal clause of the treaty is likely to be invoked. But, 
contraryy to circumstances leading to invocation of the withdrawal clauses, 
circumstancess leading to reliance on material breach are objectively 
verifiable,, at least to some extent. It is important to note, that a 'material 
breach'' not only covers the violation of a provision directly touching upon 
thee central purposes of the treaty, but may also entail other provisions 
consideredd by a State Party to be essential to the effective execution of the 
treaty,, which may have been material in inducing it to enter into the treaty in 
thee first place, even though these provisions may be of an ancillary 
character.8644 There may be cases where it can be alleged that a material 

8633 E.g. Outer Space Treaty; Sea-Bed Treaty; Moon Agreement; Certain Conventional 
Weaponss Convention. 
8644 See Sinclair (1984), p. 189-190. 
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breachh took place without necessarily amounting to a situation in which the 
supremee interests of the State are at stake. In this context, reference can be 
madee to a State violating fundamental procedural obligations, such as the 
obligationn to allow inspectors onto its territory or sending in accountability 
reportss on the basis of which the entire supervisory mechanism is meant to 
function.. In case such obligations are violated, the supervising body will be 
unablee to verify whether the potentially defaulting State has complied with 
itss substantive obligations. It may be contended that this situation amounts 
too a material breach of the treaty, since the State has made it impossible to 
establishh whether or not it has complied with the basic obligations of the 
treaty.. But even then, it can be easily upheld that before relying on this 
provisionn of general international law, a solution must first be sought 
throughh the treaty-specific provisions, if any are available. For the 
provisionss on suspension and termination in the Vienna Convention are 
withoutt prejudice to any provision in the treaty applicable in the event of a 
breachh (Art. 60(4)). Even when it is recalled that most arms control treaties 
containn few provisions on reactions in the event of an established breach, it 
seemss that the object and purpose of an arms control treaty would resist 
relyingg on unilateral measures under the general law of treaties before 
startingg discussions in the plenary organ of the supervising body, which for 
thatt matter has a general function of dealing with all kinds of compliance-
problems.. Only where no body is established nor treaty-specific procedures 
aree provided, immediate reliance on unilateral suspension of operation of 
thee treaty may be unavoidable. 
Thee consequences of material breach of a multilateral treaty by a State Party 
aree set out in Art. 60(2) of the Vienna Convention. Such material breach 
entitless the other Parties by unanimous agreement inter alia to suspend the 
operationn of the treaty in whole or in part or to terminate it either (i) in 
relationn between themselves and the defaulting State, or (ii) as between all 
thee Parties. Note in this respect, that the violation of other treaty rules or of 
ruless of general international law may justify the taking of certain measures, 
includingg countermeasures, by the injured state, but it does not constitute a 
groundd for termination under the law of treaties.865 It is only the material 
breachh of the treaty itself, committed by a State Party to that treaty, that 
entitless another State Party to rely on it as a ground for terminating the 
treaty.. But even then, termination of the treaty wil l only be achieved by 
unanimouss agreement of the States Parties (Art. 60(2(a)). 
Withh regard to the suspension of the operation of an arms control treaty, par. 
2(c)) of Art. 60 deserves special attention. This paragraph is specifically 
designedd to deal with breaches of special types of treaties, such as arms 
controll  treaties, where a breach by one Party tends to undermine the whole 

Seee ICJ Gabcikovo-Nagymaros Case (1997), par. 106. 
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treatyy regime in a very specific manner.866 According to Art. 60(2(c))> a 
materiall  breach of a multilateral treaty by one of the Parties entitles any 
Partyy other than the defaulting State to invoke the breach as a ground for 
suspendingg the operation of the treaty in whole or in part with respect to 
itselff  if the treaty is of such a character that a material breach of its 
provisionss by one Party radically changes the position of every Party with 
respectt to the performance of its obligations under the treaty. This rule aims 
att the protection of innocent Parties against the threat resulting from the 
behaviourr of the defaulting State, by permitting innocent Parties to claim 
temporaryy release from obligations owed not only to the defaulting State but 
alsoo to the other Parties. 
Takingg into account the nature of arms control law, it may be relevant to 
pointt at par. 5 of Art. 60. According to this paragraph, paragraphs 1 to 3 of 
thee article (on material breach and its consequences) do not apply to 
provisionss relating to the protection of the human person contained in 
treatiess of a humanitarian character, in particular to provisions prohibiting 
anyy form of reprisals against persons protected by such treaties. It 
constitutess a part-recognition of the principle that a rule of unilateral 
denunciationn in the event of breach is inapplicable in the case of treaties 
whichh embody absolute or unconditional obligations and not reciprocal 
obligations.8677 All rules of this character are intended to apply not so much 
forr the benefit of States, as directly for the benefit of the individuals 
concerned,, as human beings and on humanitarian grounds. The (substantive) 
provisionss of those arms control treaties which also bear the character of 
humanitariann law, such as the 1981 Certain Conventional Weapons 
Convention,, consequently are among the provisions referred to. Art. 60(5) 
cann be regarded as declaratory of customary international law and thus 
appliess to all treaties in force today.868 It could even be argued that 
adherencee to arms control treaties is even more important than the 
observancee of human rights, since the survival of humanity itself may be at 
stake.8699 Still, the provision appears to have been made specifically for the 
protectionn of individuals; Art. 60(5) sees to it, that the provisions of certain 
treatiess that mean to provide protection to these individuals cannot be 
terminatedd because of the material breach of the same provisions by other 
Statess Parties. The duty to perform those absolute obligations is not 
dependentt on reciprocal or corresponding performance by other Parties. 
Clearly,, the exception of par. 5 cannot be considered to see to all provisions 
off  arms control treaties in general. 

Finally,, with regard to the period after which termination of a treaty takes 
effect,, Art. 65(2) of the Vienna Convention stipulates that such effect shall 

Seee Sinclair (1984), p. 189; Lysén (1994), p. 140-141. 
Seee Sinclair (1984), p. 190. 
SeeGioia(1998),p.. 389. 
Seee Myjer (1990), p. 106. 
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occurr three months after notification of termination has been given (in 
writing;; see Art. 67). Art. 65 and 67, if not codifying customary law, at least 
generallyy reflect customary law and contain special procedures which are 
basedd on an obligation to act in good faith.870 

3.3.33.3.3 Breach of prohibitions of use: the effect of inter-State armed conflict 
onon the validity and operation of arms control treaties 
Itt can be upheld that the use of a particular weapon in contravention of an 
armss control treaty-based obligation constitutes the most significant material 
breachh possible of that treaty. A State that in self-defence against another 
State'ss attack employs a weapon, the use of which is prohibited to it by an 
armss control treaty to which it is a Party, necessarily violates that arms 
controll  treaty, even if the (second) use of this weapon is in accordance with 
thee laws of war. For example, if a State Party to the CWC used chemical 
weaponss in self-defence against a (lawful or unlawful) chemical attack, that 
usee would clearly be contrary to Art. 1(1) of the CWC. The question raised 
heree is whether in that case the contention that an inter-State armed conflict 
affectss the validity or operation of the substantive obligations laid down in 
armss control treaties may justify the use of prohibited weapons.871 

Thee arms control treaties themselves are silent on this subject. Furthermore, 
theree is no rule of general law of treaties on this issue; the Vienna 
Conventionn explicitly has not prejudged on the effects the outbreak of 
hostilitiess between States has on treaties (see Art. 73). In practice, the type 
andd nature of the treaty concerned wil l be decisive for the effects of armed 
conflictt on its validity and operation: some treaties will be considered 
abrogated,, others remain in force and operative, and yet others are 
suspendedd and susceptible to resumed operation as soon as the armed 
conflictt has ended.872 Two tests apply in this instance, viz. a subjective test 
off  intention - did the signatories of the treaty intend that it should remain 
bindingg on the outbreak of war? and an objective test - is the execution of 
thee treaty incompatible with the conduct of war?873 

Ass the ICJ stated in an Advisory Opinion dealing with a case in which the Vienna 
Conventionn did not apply: "Precisely what periods of time may be involved in the observance 
off  the duties to consult and negotiate, and what period of notice of termination should be 
given,, are matters which necessarily vary according to the requirements of the particular case. 
Inn principle, therefore, it is for the parties in each case to determine the length of those 
periodss by consultation and negotiation in good faith". See 'Advisory Opinion on the 
Interpretationn of the Agreement of 25 march 1951 between the WHO and Egypt' (ICJ Rep. 
1980,, p. 96, par. 49), as cited in the ICJ Gabcikovo-Nagymaros Case (1997), par. 109. 
8711 The substantial use of weapons in self-defence by a State against another State usually 
indicatess that there is an (aggressive) attacker on the one hand and a defender on the other and 
thuss a situation of inter-State armed conflict. The issue whether the humanitarian laws of war 
aree applicable to such armed conflicts wil l not be dealt with here. 
8722 See Lysén (1990), p. 183-185; see also Oppenheim-Lauterpacht (ed.) (1960), p. 302-306. 
8733 Cf. Resolution on the effects of armed conflict on treaties ('Les effets des conflicts armés 
surr les traites') of the Fifth Commission of the Institute of International Law, adopted at 
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Thee 'subjective' test, based on the text of the treaties and confirmed by their 
objectt and purpose, makes clear that the Parties to consensual arms control 
treatiess intended to create viable permanent regimes unaffected by armed 
conflict.8744 It would be contradictory to consider arms control treaties, that 
afterr all purport to strengthen the prohibition of the use of force in 
internationall  relations, to be inapplicable in the event of armed conflict. This 
becomess particularly clear where it is stipulated that the Parties 'shall never 
underr any circumstances' perform certain behaviour (e.g. Art. 1(1) CWC; 
Art.. I APM Convention; see also Art. IBWC). Another indication lies in the 
statementt that the articles of the treaty 'shall not be subject to reservations' 
(e.g.. Art. XXI I CWC), excluding war as a tacit reservation for non-
applicationn of the treaty. 
Ass regards the 'objective' test, it can be upheld that the execution of arms 
controll  treaties that do not as such prohibit the use of weapons wil l 
generallyy be compatible with the outbreak of armed conflict. It is clear that, 
unlesss all the States Parties would consent to terminate it, the arms control 
treatyy itself wil l remain in force both during and after the armed conflict. 
Thereforee the view that the US would not have to apply arms control 
agreementss during wartime vis-a-vis an adversary State Party, which was 
expressedd in connection with nuclear arms control treaties (that do not 
prohibitt the use of weapons), cannot find any basis in the law.875 Serious 
difficultiess that arise from the outbreak of armed conflict can be met by 
Statess through use of the standard withdrawal clause. The case of war is an 
extraordinaryy event that may undoubtedly jeopardise the supreme (security) 
interestss of a State. The States Parties directly involved in the armed 
conflict,, but also 'third' States Parties affected by the armed conflict, may 
invokee the withdrawal clause, provided that the effects of the armed conflict 
aree related to the subject-matter of the arms control treaty. The States 
Parties,, being the ultimate judges of how best to safeguard their own 
security,, therefore may quite readily have reason to withdraw from the treaty 
inn the event of hostilities breaking out. The time-limits in the withdrawal 
clauses,, providing that the notice of withdrawal shall take effect only after a 
specifiedd period of time, may present a problem in this respect. States may 
feell  they do not have the time to wait for the notice of withdrawal to become 

Helsinki,, 28 August 1985, in: 31 Annuaire Francais de Droit International (1985), p. 1234-
1235. . 
8744 Lysén (1990), p. 186-187. See also (on the CWC) Rosas (1995), p. 585; Gioia (1998), p. 
379-381. . 
8755 This view was for example voiced by the legal advisor of the Department of State when the 
nuclearr test ban treaties came before the Senate Foreign Relations Committee to initiate the 
advicee and consent process. With regard to the NPT, the US made clear during the ratification 
proceduree that it considered that this treaty would cease to be valid in time of war. This so-
calledd 'war reservation' agreed within NATO is controversial and it is not known whether and 
too what extent it is shared by other States Parties. See Goldblat (1995), p. 31-32 and see 
Almondd (1997), p. 29-30. 
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effective,, because they may feel compelled to immediately display 
behaviourr which is contrary to the terms of the arms control treaty in order 
forr them to be prepared to wage war or, when they are already actively 
involvedd in battles, in order to properly defend themselves. For example, 
supposee a war between NATO and Russia was imminent, compliance with 
thee terms of the CFE Treaty might be sacrificed to a rapid build-up and 
deploymentt of forces all over Europe. States in that position could decide 
that,, given the circumstances, the damage which might result from the 
violationn of the arms control treaty by no means outweighs the damage that 
couldd result from not violating the treaty, and therefore may choose to 
deliberatelyy violate the treaty out of conditions of necessity, such as self-
defence.. Such violation of the treaty could be termed an 'efficient 
breach'.. 6 It should be noted, however, that an 'efficient breach' does not 
takee away the unlawfulness of the violation. The 'efficiently breaching' 
Statee bears unabridged international responsibility, and may suffer losses in 
thee form of countermeasures by other States Parties or sanctions by a 
supervisingg (or other) body. 

Itt can be upheld that only those arms control treaties that contain a 
prohibitionn of use are directly affected by the outbreak of hostilities (as 
requiredd by the 'objective test' mentioned). However, especially with regard 
too arms control treaties prohibiting use, the prominent principle of 
reciprocityy should be taken into account. It might seem difficult to accept 
thatt a State which suffers an attack with prohibited weapons (e.g., chemical 
weapons)) would remain bound not to use similar weapons in self-defence. 
Still,, upholding the prohibition of use is exactly what is required by the 
(partly)) 'humanitarian' character of modern arms control treaties, such as 
thee CWC and the APM Convention. States must be deemed to have 
consideredd the consequences of giving up the possibility of making use of 
specificc weapons for their own defence.877 This is a valid observation, 
regardlesss of whether or not the attacking State itself is a Party to the arms 
controll  treaty and therefore violated the prohibition of non-use first. Again, 
aa 'first' breach by one of the States Parties does not provide a ground for 
terminatingg the arms control treaty or suspending its operation in whole or 
inn part with regard to provisions relating to the protection of the human 
person,, which include at least the prohibition of use.878 An 'efficient breach' 

Seee on this concept Morrison (1994-5). 
Off  course, a major technological breakthrough cannot be foreseen. If, for example, a new 

kindd of nuclear weapon were invented (e.g. based on thorium), then States might decide to 
undertakee explosive testing experiments even if they would thereby 'efficiently' breach the 
CTBTT (assuming that it is in force), or would act contrary to Art. 18 of the Vienna 
Convention. . 

Seee in this respect also Art. X CWC, on the system of assistance and protection against 
(possible)) use of chemical weapons against a State Party. The CWC also contains a 
prohibitionn to engage in any military preparations to use chemical weapons (Art. 1(c)). In the 
abovee reasoning, a State suffering from an attack with chemical weapons could nevertheless 
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off  the prohibition of use is almost completely impossible, from humanitarian 
andd security considerations. That is because any small-scale use of 
prohibitedd weapons, for example in order to deter further attacks with 
whateverr weapons, might easily provoke an action-reaction cycle, thus 
causingg much more damage than in case the prohibition of use had been 
respectedd (at least) by the defending State Party. The one single exception 
mayy be that a State invokes the right to self-preservation, since it cannot be 
expectedd to sacrifice its very existence to uphold its treaty obligations, thus 
consentingg to its own annihilation.879 Consequently, a plea by a State Party 
forr immediate termination or suspension of the operation of the prohibition 
off  use in an arms control treaty, based either on 'material breach' (see Art. 
60(5)) Vienna Convention) or on 'fundamental change of circumstances' (see 
Art.. 62(3) Vienna Convention), cannot be accepted. With regard to the 
effectss of armed conflict on bilateral arms control treaties, the line of 
reasoningg is similar. It may even be upheld that out of humanitarian 
considerationss and notwithstanding the fact that the principle of reciprocity 
iss even more important in a bilateral than in a multilateral context, in case of 
armedd conflict between the two States Parties to a bilateral arms control 
treaty,, a prohibition of use could not be terminated or suspended as a 
reactionn to prior breach by the other State Party.880 

Finally,, the question may be asked what the effects of armed conflict on the 
procedurall  obligations of the States Parties to arms control treaties wil l be. 
Thee same tests as applied to the substantive obligations of the treaties can be 
employedd here - a subjective test of intention and an objective test of 
compatibilityy of the execution of the treaty with the conduct of war. First of 
all,, it is clear that the States Parties to arms control treaties comprising 
comprehensivee supervisory mechanisms intended to establish a standing, 
continuouslyy operating mechanism to supervise compliance with the 
substantivee obligations. Since the outbreak of hostilities by itself does not 
affectt the validity or operation of the arms control treaty, it can be 
establishedd that the outbreak of hostilities in principle (and apart from 
practicall  problems) does not exempt the States Parties from executing their 
procedurall  obligations under the treaty. However, it is equally clear that a 
Statee Party which is at war with another State Party cannot be expected to 
providee to its adversary State Party during that war declarations containing 
highlyy sensitive military information, such as information on troop 

decidee to engage in such preparations in order to deter any further use of chemical weapons 
againstt it. This could be considered an 'efficient breach'. 
8799 Perhaps this is the scope of the 'extreme circumstance of self-defence in which the very 
survivall  of a State would be at stake' as formulated by the ICJ in par. 105(F) of its Advisory 
Opinionn (1996) regarding the legality of the threat or use of nuclear weapons. 
8800 Art. 60(1) is not applicable to provisions meant to fulfi l purposes as described in par. 5 of 
thatt article. Currently, there is no bilateral arms control treaty in force which contains a 
prohibitionn of use. 
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movementss or the production numbers and storage location of all kinds of 
weapons.. It can be established that the exchange of such information would 
bee incompatible with the conduct of war. The same goes for on-site 
inspectionss on the territory of a State Party requested by the adversary State 
Partyy during the war between them. Therefore, between the belligerent 
Statess Parties the procedural obligations must be deemed to have been 
suspendedd for the duration of the armed conflict.881 Belligerent States are 
howeverr still required to fulfi l their procedural obligations towards the other 
Statess Parties and the supervising body, again provided that such 
compliancee is compatible with the conduct of war. 
Inn practice however, it is highly unlikely that a State Party which is at war, 
whetherr its adversary is another State Party or not, will be prepared to 
disclosee highly sensitive military information to the supervising body, which 
wouldd mean that this State Party would for its security have to rely entirely 
onn the effectiveness of the confidentiality rule to which the supervising body 
iss bound. Indeed, since almost all procedural obligations of arms control 
treatiess are directed at providing openness, predictability and transparency 
inn military matters, generally speaking a State Party that is at war wil l 
determinee for itself to what extent the disclosure of military information is 
stilll  compatible with the conduct of war. That State Party wil l still have to 
bearr all possible consequences of illegal suspension of the fulfilment of its 
procedurall  obligations. In any case, as soon as the war has officially come to 
ann end, the procedural obligations wil l revive (where relevant ex tunc). 
Itt can be concluded that the outbreak of armed conflict does not by itself 
affectt the validity or the operation of the substantive obligations of arms 
controll  treaties, whether these treaties prohibit the use of certain weapons or 
not.. The execution of procedural obligations related to the operation of the 
supervisoryy mechanism of the arms control treaty may be suspended 
betweenn belligerent States Parties as far as the fulfilment of those 
obligationss is incompatible with the conduct of war. In practice, during war-
timee it may be difficult to keep a State from determining for itself the scope 
off  the procedural obligations under the arms control treaties to which it is a 
Party.. Hence, instances of 'efficient breach' cannot be ruled out beforehand. 

3.43.4 Supervisory mechanisms in arms control treaties and the role of the 
SecuritySecurity Council in enforcing compliance 

Mostt arms control treaties contain provisions relating to the powers of the 
UNSCC as a last resort in case of difficulties surrounding compliance with the 
obligationss resulting from the treaty. The fact that in ultimate cases the 
UNSCC should deal with the situation is a common feature of the 

11 Cf. Gioia (1998), p. 394-395 and 399. 
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contemporaryy system of international law and therefore as such not unique 
too the law of arms control. Still, the fact that this possibility has been 
expresslyy mentioned in the treaty regimes is a characteristic feature of arms 
controll  law. The explicit reference to the UN or its organs at least has the 
consequencee that nobody can legally object to the interference of the UN 
whenn it is called upon regarding questions of breach of arms control treaties. 
AA point of interest is that collective responses by the UNSC are triggered by 
actss of aggression, threats to the peace or breaches of the peace (Art. 39 
Charter),, and not necessarily by established breaches of arms control 
treaties.. Obviously, this does not bar the UNSC from determining that -
takingg into account the specific circumstances - certain armaments of a 
particularr State may pose a threat to international peace and security.882 It 
cann be maintained that in case of a dispute between States Parties relative to 
ann arms control treaty, the UNSC could readily decide that the continuance 
off  the dispute would endanger international peace and security and that for 
thatt reason, the UNSC recommend or authorise the taking of enforcement 
actionn against the State that in its view has violated and continues to violate 
thee provisions of the arms control treaty. 

Still,, a valid question in this respect is whether the UNSC is allowed to 
orderr enforcement measures in accordance with the UN Charter but in total 
disregardd of the treaty that is of direct importance to the dispute. This 
questionn was central to a case pending before the ICJ between Libya and 
thee USA and the UK concerning the aerial incident at Lockerbie.883 In this 
case,, the Montreal 'Convention for the Suppression of Unlawful Acts 
againstt the Safety of Civil Aviation' of 1971 was the treaty involved 
containingg a legal regime of its own, that requires each State Party either to 
assumee jurisdiction over persons in its territory who are alleged to have 
committedd acts of terrorism against a civil aircraft, or to extradite them to a 
Statee which has, and is willin g to exercise, such jurisdiction.884 Libya, in 
assumingg jurisdiction, asserted that it had already taken the necessary steps 
forr complying in full with the Montreal Convention. It therefore refused to 
complyy with Res. 748 (1992) of the UNSC, which called for extradition of 
thee Libyans allegedly involved in the 1988 bombing of Pan Am flight 103 
andd the 1989 bombing of UTA flight 772.885 Libya challenged the legality of 

8822 As was for example done in the case of Iraq where the UNSC (by S/Res/687 (1991)) 
pointedd at the relationship between Iraq's armed attack on Kuwait and the level of armaments 
presentt in Iraq. See Marauhn (1992), p. 783. See also (on the CWC) Krutzsch & Trapp 
(1994),, p. 220. 
8833 Questions of Interpretation and Application of the 1971 Montreal Convention Arising 
fromfrom the Aerial Incident at Lockerbie (Libya v. US and Libya v. UK), Request for the 
Indicationn of Provisional Measures, (Order of April 14), ICJ Rep. 1992, p. 3. See Franck 
(1992),, p. 521. 
8844 See Art. 7 of the Convention for the Suppression of Unlawful Acts against the Safety of 
Civill  Aviation, text in 974 UNTS 178 (entry into force 26 January 1973). 
8855 See S/Res/748 (1992), par. 3-6. In this Resolution, the UNSC specifically purports to act 
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Res.. 748 before the ICJ and stated that the powers under Chapter VII that 
weree invoked by the UNSC infringed inter alia upon the rights conferred on 
Libyaa by the Montreal Convention. The ICJ, in its decision on the request by 
Libyaa for provisional measures of protection, found that Libya, like all other 
Memberss of the UN, is obliged to accept and carry out the decisions of the 
UNSCC in accordance with Art. 25 of the Charter, including the obligations 
imposedd by Res. 748. The ICJ concluded that the obligations of UN 
Memberss in that respect prevail over their obligations under any other 
internationall  agreement, including, as in this case, the Montreal Convention. 
Thiss conclusion was reached by an interpretation of the effect of Art. 103 of 
thee UN Charter which provides that obligations of the Charter shall prevail 
inn case of conflict with any other obligations of the Members of the UN.886 

Ass such, the UNSC was accorded virtually unlimited powers - albeit only 
primaprima facie, given that a definitive pronouncement on this matter has been 
deferredd until the ICJ reaches the merits of the case.887 

AA similar line of reasoning can be found with regard to the actions of the 
UNSCC after the end of the Gulf War between Kuwait and Iraq. In Res. 687 
(1991),, the UNSC inter alia observed that Iraq had not yet ratified the 
BWC.. The Resolution implies that a State's failure to ratify major arms 
controll  treaties, taken together with behaviour at variance with their peace-
supportingg norms, contributes to the 'threat that all weapons of mass 
destructionn pose to peace and security' (Res. 687, preamble). Of course the 
UNSCC did not say that failure of a State to ratify an arms control treaty of 
itselff  justifies the application of Chapter VII remedies.888 It does imply, 
nonetheless,, that such non-ratification in combination with past behaviour 
justifiess the UNSC inducing Iraq, even as a non-Party, to comply with the 
BWCC norms, probably because the intent to comply in the future can best be 
attestedd by ratification.889 Since Iraq posed a threat to international peace 
andd security by way of its programmes of weapons of mass destruction, the 
UNSCC ordered Iraq to destroy all these weapons in order to neutralise this 
threat.. The specific obligation of Iraq to destroy its biological weapons 
stemss from the legal regime based on Res. 687 (1991), not from the BWC. 
Thee UNSC in this case assumed the power to order that Iraq renounce 
biologicall  weapons and open itself up to inspection. Although this action 

underr Chapter VII and adopts collective diplomatic, fiscal, trade, and transportation sanctions 
againstt Libya, effective until such time as the Council decides that Libya has complied with 
thee requests for extradition and has committed itself 'definitively to cease all forms of terrorist 
actionn and all assistance to terrorist groups'. Later, the UNSC further extended the range and 
applicationn of the sanctions by S/Res/883 (1993). 
8866 See Lockerbie Case (Prov. Meas.), ICJ Rep. 1992, p. 3, par. 39. 
8877 See Lockerbie Case, Preliminary Objections, Judgment of 27 February 1998, ICJ Rep. 
1998,, p. 9, par. 50-51. 

Suchh would defy the free consent of States to be bound by treaties. Instead, Iraq is merely 
'invited'' to ratify the BWC (S/Res/687, par. 7). 
8899 C/ Franck(1995), p. 233. 
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providess significant questions of control and accountability, there was no 
problemm of colliding powers of the UNSC under the Charter on the one hand 
andd the supervisory mechanism under the BWC on the other, since Iraq was 
nott a Party to the BWC. This is different with regard to Iraq's alleged 
violationn of the NPT. In Resolution 707 (1991), the UNSC invoked Chapter 
VIII  to condemn the failure of Iraq to disclose weapons capabilities and to 
co-operatee with the inspectors, as well as its non-compliance with the 
obligationss under its safeguards agreement with the IAEA, which constitutes 
aa violation of its commitments as a Party to the NPT.890 Since the IAEA has 
beenn entrusted with the task of verifying compliance with the NPT, this 
treaty-basedd organisation must be considered the best authority available for 
determiningg whether a State by its conduct has violated a legal obligation 
arisingg from the NPT.891 Nevertheless, the UNSC in fact performed all 
stagess of verification: it 'found' the relevant facts, reviewed the behaviour 
off  Iraq while performing an interpretative act with regard to the contents of 
thee obligations deriving from the safeguard agreement between Iraq and the 
IAEA,, and made an assessment as to whether and to what extent Iraq had 
violatedd its obligations under the NPT. The UNSC finally threatened to 
makee use of its powers of enforcement in order to coerce Iraq into 
compliance.. In contrast with the initiative of the UNSC in the case of Iraq's 
allegedd violation of the NPT, the IAEA itself took action in 1994 when it 
accusedd the DPRK of non-compliance with the NPT and notified the UNSC. 
Thiss too, opened the way for the UNSC to designate that violation as a 
threatt to the peace and to order enforcement measures (although eventually 
itt did not do so; see supra, chapter [6]). 

TwoTwo questions can be raised with regard to the cases of Libya (Lockerbie), 
Iraqq and the DPRK. The first question is whether the UNSC is allowed to 
actt as it did in those cases. The answer must be in the affirmative. Under 
Chapterr VI of the Charter, the UNSC has been granted a wide power of 
investigationn and in itself, the UNSC must be deemed to have the power to 
determinee that a certain treaty has been violated by the behaviour of a 
particularr State.892 The second question is whether the UNSC is allowed to 
enforcee treaty-based rules of conduct when a treaty-based supervisory 
mechanismm is available that grants powers of investigation and assessment 

8900 S/Res/707 (1991), par. 2. The resolution demands full compliance under an implied threat 
off  further collective measures. 
8911 See Final Document NPT (2000), par. 7 of the comments on Art. Ill : "(...) the IAEA is the 
competentt authority responsible for verifying and assuring (...) compliance with its 
safeguardss agreements with States Parties [and] nothing should be done to undermine the 
authorityy of IAEA in this regard (...)". 
8922 Cf. Marauhn (1992), p. 797 (discussing the case of Iraq and S/Res/707 (1991)); Rosas 
(1995),, p. 574 (discussing the CWC). Rosas (1998), p. 445 even upholds - with regard to the 
CWCC and the 1925 Geneva Protocol - that the UNGA is 'certainly empowered' to state that a 
violationn of those arms control treaties has occurred and in such a case also has the power to 
condemnn the breach. 

367 7 



regardingg compliance to a particular supervising body. This is a pressing 
question,, since there would be no point in spending money on personal and 
materiall  resources to set up vast and comprehensive supervisory 
mechanismss if it is clear from the outset that part of the mechanisms wil l not 
bee made use of. 
Whenn taking into account the observations made above, it can be upheld that 
onn the basis of the UN Charter the priority of the powers of treaty-based 
supervisoryy bodies may be set aside where they concur with the powers of 
thee UNSC. Even though one should always be cautious in generalising the 
effectss of a few isolated cases, it can be observed that no legal obstacles 
existt that might prevent the UNSC from assuming the power to assess 
whetherr the behaviour of a State constitutes a violation of its obligations 
underr an arms control treaty, even if this treaty contains a treaty-specific 
supervisoryy mechanism including provisions for verification of compliance. 
Itt should not be forgotten that the UNSC is a political organ, like the UN is a 
politicall  organisation,893 whose function is not to react to breaches of treaty, 
butt to react to breaches of the peace, threats to the peace or acts of 
aggression,, the determination of which is at the discretion of the UNSC 
itself.. Finding a threat to the peace, a breach of the peace, or an act of 
aggressionn is a political act, any judicial review of which is problematic. 
Furthermore,, political organs like the UNSC are not under a legal obligation 
too follow precedents, nor to give reasoned explanations of their acts or for 
nott acting in a specific situation.894 This does not mean that the UNSC 
wouldd be able to excuse the Member States of the UN from observing the 
substantivee obligations of arms control treaties, but it does mean that the 
UNSCC cannot be held to await the assessment of any supervising body 
beforee taking action. It should however be noted that the special majority 
requiredd by Art. 27(3) of the Charter places an additional burden on 
decision-makingg by the UNSC. As a result, even if the UNSC is clearly 
authorisedd to act, and a majority would have it act, no action wil l take place 
iff  the special majority required for any particular action cannot be found. 
Referencee or referral to the UNSC may therefore sometimes be regarded as 
ann empty gesture - namely in those instances that a majority decision is 
clearlyy not within reach - and may be used to mask the absence of any 
specificc regulation of suitable measures likely to restore the authority of the 
armss control treaty concerned.895 

Ass the ICJ observed in its advisory opinion in Reparation for Injuries Suffered in the 
ServiceService of the United Nations (ICJ Rep. 1949, p. 174) : "(...) It must be added that the [UN] 
Organisationn is a political body, charged with political tasks (...); and in dealing with its 
Memberss it employs political means". See also Nicaragua Case (1984), par. 95: "The 
[Security]]  Council has functions of a political nature attached to it (...)." 
8944 See Szasz (1995), p. 18-19, who concludes: "No matter how tempting, one should be most 
cautiouss in trying to establish a formal 'jurisprudence' for political organs" (p. 19). 
8955 C/ Sur (1988), p. 25. 
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AA final question raised here concerns situations in which it is not the UNSC 
butt the States Parties that take the initiative. It is not altogether clear 
whetherr States Parties to an arms control treaty containing a comprehensive 
supervisoryy mechanism are obliged in case of a dispute to first 'exhaust' 
(makee use of) the treaty-based supervisory mechanism before bringing the 
disputee to the attention of the UNSC. Even though the UN Charter places no 
restraintss on any State's right to refer matters directly to the UNSC, it seems 
thiss course of action would contravene the spirit of the arms control treaty 
thatt contains specific procedural obligations. Moreover, in case the 
provisionss of the arms control treaty demand that serious concerns about a 
Statee Party's compliance be discussed among all States Parties in the 
plenaryy organ of the supervising body, a direct referral to the UNSC by a 
Statee Party as a result of such serious concerns could be considered a 
violationn of the institutional law of that arms control treaty. 

4.. Concluding remarks 

Inn this chapter, the issue of enforcement of the law of arms control has been 
examinedd by addressing the question how non-compliance with arms control 
treatiess may be lawfully reacted to. The division of powers between the 
individuall  States Parties and the supervising organisation is of central 
importancee to this question, since enforcement by individual States can take 
placee unilaterally, out of 'self-help', both pursuant to the law of State 
responsibilityy (countermeasures) and the law of treaties (termination, 
suspension,, withdrawal). It can be concluded that the treaty-specific 
supervisoryy mechanisms enjoy priority over measures available to States 
underr general international law. This entails that States should first try to 
resolvee matters within the treaty-based mechanism and should refrain from 
takingg unilateral enforcement actions when the supervising body is in the 
coursee of examining a case of (possible) non-compliance. However, if the 
treaty-specificc remedies prove to be insufficient falling back on remedies 
availablee under general international law must be deemed possible. This 
subsequentt applicability of general international law may seem detrimental 
too the co-operation between the States Parties, but instead may precisely 
havee the effect of preserving the treaty regime because States Parties prefer 
too seek solutions to problems within the regime rather than facing the 
possibilityy of a State falling back on countermeasures or other unilateral 
remedies.. It can however not be upheld that the general priority of the treaty 
regimee also exists relative to the employment of enforcement powers by the 
UNSCC under the system of the UN Charter. 
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5.. Concluding remarks on the role of international law in arms control 

Thee broader purpose of this study has been to contribute towards the 
identificationn of the role of international law in the arms control process. It 
mayy be recalled that the law of arms control constitutes a special field of law 
inn its own right, primarily consisting of interrelated treaties with a common 
subjectt matter and shared final objectives. The law of arms control offers a 
strikingg example of a field of law where respect for State sovereignty has 
remainedd the starting-point, given the fact that this field of law directly 
touchess upon the most delicate and fundamental interests of any State. 
Respectt for State sovereignty is inherent in arms control law because also in 
thee current international system, to a large extent States themselves have to 
preservee and ensure their own (military) security. In the absence of a well-
functioningg system of global collective security (which in practice may 
perhapss not be tenable at all), the voluntary acceptance by States of 
restrictionss on their national armed force appears to be the only way for 
armss control to support the maintenance of international peace and security. 
Thee law of arms control purports to contribute to the furtherance of 
internationall  security through stabilising military power relations, and thus 
aimss to contribute to the prevention of large-scale international armed 
conflict.. Stability of international relations also results from the 
incorporationn of supervisory mechanisms in arms control treaties. Arms 
controll  treaties can create legal regimes of their own and the exercise of 
supervisoryy tasks helps to implement the norms and to maintain the regimes. 
Itt can be upheld that arms control treaties once more breathe respect for the 
sovereignn equality of States where international organisations (and not 
singlee States) have been equipped with international supervisory tasks for 
thee control of compliance. As always, political needs and possibilities have 
beenn decisive for success. Supervision is not only a legal matter; political 
conditionss often play a dominant role. For instance, it is not a coincidence 
thatt the IAEA-NPT system ran far ahead of its time. The most powerful 
NWSS (US and SU), entangled in a vicious arms race, were very anxious to 
keepp the nuclear weapon exclusive and hence stimulated the establishment 
off  a rather stringent supervisory mechanism in the nuclear field, out of 
sharedd security concerns. Likewise, the agreed limitations on chemical and 
biologicall  weapons, although initiated out of humanitarian considerations, 
clearlyy also bear in them dimensions and considerations of international 
security. . 
Thee law of arms control as a field of law has functioned well, in that since 
WWW II, no arms control treaty has been terminated and no States Parties 
havee withdrawn from any arms control treaty. There are so many States 
Partiess to vital arms control treaties, such as the NPT, BWC and CWC, that 
thosee treaties actually fulfi l a stabilising function on a global scale. 
Furthermore,, there is general confidence that the elaborate supervisory 

370 0 



mechanismss are able to detect (militarily) significant violations of the 
treatiess in due time. Significant violations of substantive arms control law 
aree very rare, indeed. This can for an important part be explained by the fact 
thatt arms control treaties will in general only be concluded at the point at 
whichh very many States, including the most powerful States in the 
internationall  system (or within a certain region), agree to their contents. 
Thiss feature accounts for the strength of (consensual) arms control law: 
compliancee with arms control treaties is a concern of each and every State 
Party,, as the maintenance of international peace and security is a concern to 
all. . 
Itt is remarkable, that even though the field of arms control shows a strong 
andd ongoing tendency towards 'juridification' through its growing numbers 
off  extensive and detailed law-making treaties, the role of the international 
judiciaryy has been fairly limited in this. Specific provisions for judicial 
disputee settlement are highly exceptional in arms control treaties, and, if 
present,, remain unused in practice. Problems regarding compliance with 
armss control law are excluded from judicial supervision and are solved in 
diplomaticc ways, even in cases where a clear legal question, such as one 
involvingg the interpretation of a treaty provision, is at the basis of the 
problem.. Apparently, international law in the field of arms control serves to 
putt the seal upon political agreements, but within the regimes thus created 
politicss demand maximal room for manoeuvre. The observation that arms 
controll  is a means and not an end in itself should be considered against this 
background.. It is a means to create confidence and predictability, and 
thereforee stability, in the relations between States. 
Butt that is not all there is to it. It is clear that the question of enforcement of 
compliancee with arms control treaties is perceived as a central problem in 
thiss field of law. Not only is this true because of the limited capabilities for 
enforcementt in international law in general, but also because of the fact that 
enforcementt of arms control law may interfere with the preferred 
mechanismm of diplomacy and political discussions. At this point, 
internationall  law may offer opportunities that go against the preferred 
diplomatic,, negotiated solutions to controversies, viz. the possibility to fall 
backk on enforcement measures offered by general international law. The 
priorityy of the treaty-specific supervisory and enforcement mechanisms 
cannott prevent this from ultimately happening when a State's security is 
directlyy under threat; the withdrawal clauses in arms control treaties testify 
too this. 
Theree is littl e point in trying to define the relationship between (levels of) 
armamentss and (inter-) national security in strict legal terms. No State is 
willin gg to have adjudged 'objectively', either by a legal or a political body, 
whatt quantity and quality of armed forces are necessary for it to maintain its 
security.. Such defiance of State sovereignty is only feasible in highly 
exceptionall  circumstances, viz. after a war whereby the victor States (or an 
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internationall  organisation) impose restrictions on the national armaments of 
thee vanquished States, i.e. in cases of dictated arms control. 
Thee possibility that States may eventually rely on remedies under general 
internationall  law should however not only be considered dangerous. States 
themselvess have for many centuries been the sole guarantors of their 
security,, and it appears that to a large extent this situation has lasted until 
today,, the establishment of the UN notwithstanding. The threat that States 
mightt rely on unilateral remedies may even support the treaty regime, 
becausee States wil l make every effort to prevent the disturbance, let alone 
thee nullification, of the regime they have built so carefully. It should be 
addedd that the most powerful States in the world - in the first place the NWS 
-- are the ones that by their support or opposition either 'make or break' arms 
controll  regimes. As such, after the end of the Cold War arms control treaties 
havee remained important instruments in the hands of the superpowers, 
whichh - for the time being - are handled in a very careful and sophisticated 
manner. . 
Thee absence of Cold War opposition in security matters has proven 
beneficiall  to the development of comprehensive arms control regimes. 
Majorr political achievements have been realised, such as the mutual 
reductionss of nuclear weapons between the US and Russia, the outlawing of 
chemicall  weapons and the general acceptance of international supervision 
withh intrusive methods. Currently, the strategic balance is relatively stable. 
Threatss of inter-State force and the occurrence of international armed 
conflictt as a result of aggression are scarce as compared to the many internal 
armedd conflicts that have emerged over the past decades. In the future, it is 
importantt that the arms control process be continued and that legally binding 
armss control agreements are concluded. The tendency to create 'politically 
binding'' documents fortunately so far has not led to non-legally binding 
armss control 'agreements'. Arms control law should continue to be used not 
onlyy to build non-proliferation regimes, but also to initiate further, phased 
andd balanced reductions in national armaments, including nuclear weapons. 
Thiss is a precondition for decreasing the level of armaments on a global 
scalee without at the same time inviting potential aggression. 
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Summaryy and conclusions-

1.1. The law of arms control 
Armss control as a concept refers to all sorts of unilateral measures and 
bilaterall  or multilateral agreements between States to limit or reduce certain 
categoriess of weapons or military operations in order to achieve stable 
militaryy balances and thus diminish tensions and the possibility of large-
scalee armed conflict. Arms control is not considered to be an end in itself, 
butt has consistently been used as part of a process aiming at national and 
internationall  peace and security. The arms control process is perceived as a 
meanss to achieve the objective of improved security and to reduce the 
chancee of war. Taking account of its political context, the focus of this study 
iss on the role of international law in the arms control process. 
Fromm ancient times onwards, international agreements, initially mostly 
peacee treaties, have included paragraphs on arms control. When war was no 
longerr permissible as a general means of enforcement (Covenant of the 
Leaguee of Nations, 1928 Pact of Paris), there was a legal motive for 
developingg peace-time arms control law. Since the end of WW II, 
considerablee numbers of peace-time arms control agreements have been 
concludedd which together have gradually developed into a special branch of 
internationall  law, viz. the law of arms control. The law of arms control can 
bee defined as that part of public international law which deals both with the 
restrictionss internationally placed upon the freedom of behaviour of States 
inn regard to their national armaments, and with the applicable supervisory 
mechanisms.. The common ultimate objective of the arms control process is 
thee achievement of 'general and complete disarmament under strict and 
effectivee international control'. Whereas general and complete disarmament 
remainss the long-term objective, in practice more limited short-term goals 
havee obtained priority over the general programme. This strategy is 
necessaryy to enable balanced arms reductions so that security can be ensured 
equallyy to all participating States throughout the entire process. For as much 
ass uncontrolled arms races threaten international security, uncoordinated 
armss reductions would upset the balance of power and could turn out to be 
detrimentall  to international security. Hence, a co-operative approach 
betweenn States to achieve security is imperative, not only because of the 
interrelationshipp between national and international security but also 

**  See also the 'Concluding Remarks' at the end of each Part of this study. 
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becausee of the need to escape the traditional security dilemma (an increase 
off  one State's security entails a corresponding decrease of another State's 
security).. In the Charter of the UN, arms control occupies only a modest 
place.. It is seen as a supportive element in the maintenance of international 
peacee and security, but certainly not as the most important element (as it 
usedd to be in the Covenant of the League of Nations). In practice it is not the 
UNN concept of collective security, but combinations of the concepts of 
balancee of power and of deterrence that are reflected in the concepts of 
securityy adhered to by States. This has not changed much until this day, 
despitee the end of the Cold War. 

2.2. Special characteristics of the law of arms control 
Importantt characteristic features of the law of arms control appear in the 
sourcess of the law, the difference between the scope of substantive and 
institutionall  arms control law and the absence of practice with regard to 
certainn parts of the arms control regimes. The law of arms control is first 
andd foremost influenced by the close connection between the control of 
armamentss and the (military) security of States. Since both national and 
internationall  security are of fundamental interest to States, there is a 
perceivedd need for clarity and predictability regarding the legal rights and 
obligationss of States in the field of arms control. In connection with this, it 
cann be observed that treaties are the primary source of the law of arms 
control.. Customary international law has not sufficiently developed in the 
laww of arms control and hence does not play a substantial role, mainly 
becausee of its inherently vague and flexible character. Not only is it 
impossiblee to distinguish a standing 'body of customary law of arms 
control',, conventional rules in the field of arms control have not developed 
intoo customary rules either. Apart from all kinds of 'politically binding' 
documents,, certain general principles of arms control law and politics can be 
identified.. Of these the principles that 'what has not been prohibited is 
inferentiallyy permitted' and that 'no State can be required to disarm below 
thee level necessary to maintain internal law and order (and to participate in 
internationall  peace-operations)' are the most fundamental. 
Sincee arms control law has such a direct bearing on the security of States, it 
iss well conceivable that States may attempt to evade compliance with the 
provisionss of arms control treaties when they consider this necessary to 
safeguardd their security. In addition to the rule of pacta servanda sunt, 
incentivess are deemed indispensable to induce compliance with the law, to 
providee transparency and to build confidence between the States Parties to 
thee arms control agreements. These additional incentives derive for an 
importantt part from supervisory mechanisms. The term 'supervisory 
mechanisms'' refers to legal arrangements on the basis of which control of 
compliancee with arms control obligations can take place by the States or by 
otherr persons on their behalf. Supervisory mechanisms not only provide 
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methodss of supervision, but also encompass a whole complex of provisions 
thatt regulate under what circumstances, for what purposes, by what body 
andd according to what specific procedures of decision-making, those 
methodss may be used (this is the 'institutional design' of the supervisory 
mechanisms).. A clear trend is visible in the evolution of supervisory 
mechanismss in arms control treaties, in that the scope of the institutional law 
off  arms control (which encompasses the supervisory mechanisms) has 
progressivelyy developed and comprehensively expanded. The extensive 
scopee of the institutional law of arms control as compared to the few 
substantivee law provisions that are generally to be found in arms control 
treaties,, is another special characteristic of the law of arms control. The 
nature,, context, and technical characteristics of arms control law to a large 
extentt account for the vast scope of the institutional law. A final special 
characteristicc is the absence of known practice in the operation of most of 
thee treaty-based supervisory procedures that for their operation depend on 
complaintss or other 'trigger' mechanisms; a feature that may be explained at 
leastt in part from the practice of confidentiality in the field of arms control, 
laww and from the fact that allegations of non-compliance are generally 
lookedd upon as unfriendly acts. 

3.3. International supervision of the law of arms control 
Supervisoryy mechanisms enable States Parties to a treaty to mutually control 
compliancee with the treaty provisions. Supervision is only possible with 
regardd to norms that are characterised by 'determinacy', i.e. that are 
formulatedd so specifically and clearly that they prescribe particular 
behaviourr and lay down, explicitly or implicitly, who is obliged to engage in 
thatt behaviour and who is the beneficiary of it. Real international 
supervisionn means that a neutral 'third' party is involved in the process, with 
thee consent of the States Parties. Within the process of international 
supervision,, compliance is supervised in four separate, but highly 
interrelatedd phases. First of all, the phase of monitoring offers methods for 
thee gathering of relevant data and information as regards the behaviour of 
thee States Parties to the arms control treaty. Monitoring is incident-
independentt (it needs no 'trigger' to be performed, but takes place 
irrespectivee of significant events precisely because it is concerned with 
tracingg such significant events) and is performed on a continuous basis 
(repetitivee or even permanent). Second, the phase of verification contains 
thee core activities of supervision. Verification is itself a process consisting 
off  different stages. It starts with the collection of specific facts on the 
behaviourr of a (suspected) State Party. Then, review of the facts as tested 
againstt the rules of the treaty takes place, and finally an assessment 
regardingg (non-) compliance is made. The process of verification is 
generallyy not performed on an ongoing or routine basis, but instead needs 
thee 'trigger' of the occurrence of some (significant) event to be set in 
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motion.. Third, the phase of dispute settlement aims at settling disputes 
regardingg the application or the interpretation of the arms control treaty by 
peacefull  means. Dispute settlement in arms control law is almost 
exclusivelyy non-judicial, in that there are no international courts or tribunals 
involved.. The fourth phase, the phase of correction/enforcement, is about 
enforcementt in case it has been established that non-compliance has 
occurred.. Finally, a special 'element' can be discerned in the process of 
internationall  supervision which involves the specification and clarification 
off  norms and which runs through all phases, viz. the interpretative element. 
Manyy elaborate arms control treaties establish their own supervisory 
regimess and therefore contain a twin set of obligations: the States Parties are 
requiredd to implement the first set of (institutional) obligations putting the 
treaty'ss supervisory mechanism in place, so as to allow for the control of 
compliancee with the second set of obligations, viz. the substantive 
obligationss of the treaty. Especially treaties that deal with materials having 
'dual-use'' applications, primarily nuclear material and chemical and 
biologicall  agents, require very elaborate supervisory mechanisms so as to 
ensuree as far as possible that only legitimate, peaceful use is being made of 
thee materials, precursors and facilities that are at the same time fit (with 
slightt modifications) for weapons production and other military 
applications.. In addition, these treaties need to be equipped with 
confidentialityy regimes, in order to prevent disclosure of confidential 
(businesss and other) information about the pacific applications of the 
materialss and agents. International supervision is important to further the 
objectivess of arms control treaties because it indicates to States how they 
shouldd behave and does not attempt to force States to behave in a specific 
wayy (at least not until methods of correction/enforcement have been 
triggered).. Furthermore, supervision in general makes it possible for errors 
(eitherr in the assessment of a situation or in taking action) which might 
jeopardisee the stability and security of the international system to be 
rectifiedd and as such helps to ensure international order. 

4.4. International organisations as supervisors in arms control law 
Whoo are the supervisors in arms control law? Until after WW I, States 
exercisedd supervision almost exclusively among themselves, either 
unilaterallyy or through their diplomatic organs. With the process of growing 
interdependence,, the necessity arose for States to co-operate more actively 
inn trying to reach solutions to 'international' problems, consisting first of all 
off  the threat of war as well as of the - related - threat of weapons of mass 
destruction. . 
Thee spread of international organisations, especially after WW II, is the 
mostt visible result of a general trend towards States organising themselves 
inn a framework of intensified co-operation. Peace-time arms control 
agreementss have been concluded and international bodies have been 
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establishedd with the specific purpose of exercising supervisory tasks in the 
laww of arms control. Established during the Cold War, these bodies lack 
bothh legal personality and real powers, and offer littl e more than a forum for 
-- often informal - discussions. In the nuclear field, where the interests of the 
nuclearr superpowers had largely converged already during the Cold War, 
and,, after the end of the Cold War, also in respect of other weaponry, 
specialisedd international organisations have been established with the task of 
supervisingg compliance with arms control law, usually the law contained in 
theirr constituent treaties. Known examples are the IAEA and the CTBTO in 
nuclearr arms control, and the OPCW in chemical arms control. These 
organisationss not only provide a forum for debates and discussions between 
thee States Parties, but have also been invested with far-reaching supervisory 
powers,, such as the power to decide on the conduct of on-site inspections. 
However,, unlike States, international organisations do not possess inherent 
powerss of supervision; any power must be attributed to it by the States 
Partiess pursuant to the treaty which established the organisation. 
Inn terms of legally and politically relevant supervisory powers, the process 
off  international supervision first requires that the factual behaviour of a 
Statee Party be established. Second, the factual behaviour thus established 
mustt be measured against the norms that are laid down in the treaty. This 
requiress at least some degree of interpretation of the law. Third, an 
assessmentt is to be made as to what extent the factual behaviour thus 
establishedd conforms with or deviates from the norms of the treaty. 
Consequently,, the core powers of international supervision comprise the 
powerr to collect information, the power to interpret the law authoritatively, 
andd the power to make an official assessment regarding States Parties' (non-
)) compliance with the treaty. From the text of recent arms control treaties it 
becomess clear that States Parties are prepared to grant extensive powers to 
thee supervising organisations to collect information. It has become quite 
commonn for States Parties to agree to submit declarations and reports to the 
supervisingg organisation, sometimes to be drawn up in accordance with 
internationall  guidelines issued by it. Moreover, States Parties have 
increasinglyy agreed to grant access to inspectors of international 
inspectoratess of the supervising organisations to their territories. 
Furthermore,, most supervising organisations include an executive organ of 
limitedd composition that has the (implied) power to interpret treaty 
obligationss authoritatively. Things are less clear with regard to the last 
remainingg power, the assessment. In but relatively few treaties has the 
supervisingg organisation been granted the power to make an official 
determinationn as to whether or not a State Party has violated the treaty in a 
particularr instance; most of the time, it is only implied that such assessment 
couldd be made. 
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5.5. Some common characteristics of supervisory mechanisms in arms control 
treaties treaties 
Thee law of arms control is a rather heterogeneous field of law, comprising 
treatiess as diverse as bilateral nuclear arms control treaties (such as the 
STARTT Treaties), treaties regulating the stationing of armaments on 
uninhabitedd territories (such as the Sea-Bed Treaty), regional NWFZ treaties 
andd global treaties (such as the CWC and the NPT). Still, despite this 
diversity,, common characteristics can be found. In general there is a 
correlationn between the impact on international security of a treaty regime 
onn the one hand and the elaboration of the treaty on the other. The impact of 
thee treaty regime on national and international security is, broadly speaking, 
determinedd by the type of weapons the treaty seeks to regulate and the scope 
off  the substantive obligations of the treaty. 
Thee methods of supervision that are used in arms control treaties range from 
thee strictly unilateral (NTMs) to the co-ordinated (exchange of information, 
notification)) and the co-operative (inspection, clarification). Depending on 
thee institutional design of both methods and phases of the supervisory 
mechanismm of the treaty, a supervising body may be involved where 
appropriate.. Whereas few arms control treaties rely entirely on NTMs (e.g. 
LTBT),, most treaties contain at least some special procedures for the 
purposee of supervising compliance and deterring non-compliance with the 
Statess Parties' obligations. The methods of supervision that can be found in 
mostt arms control treaties include general exchanges of information, 
sometimess 'internationalised' and standardised (IDC of the CTBT), and 
routinee reporting or alternatively, the submission of declarations and annual 
planss (CWC) or notifications (CFE-Treaty) in order to obtain the data and 
informationn required to allow for the monitoring of compliance. Specific 
fact-findingg within the phase of verification commonly relies on elaborate 
routinee on-site inspections. 'Challenge' inspections with very elaborate 
institutionall  design are available in the IAEA-NPT safeguards system, the 
CWC,, and the CTBT. A trend is emerging in the development of 
supervisoryy mechanisms in arms control law, whereby permanent 
internationall  organisations are established for supervisory purposes and the 
fact-findingg parts of the process of international supervision become 
increasinglyy independent and elaborate. 
Inn most arms control treaties, the phases of monitoring and verification are 
treaty-specific,, i.e. regulated by and directly based on the terms of the treaty. 
Thee phases of dispute settlement and correction/enforcement are largely 
treatyy non-specific. Dispute settlement is principally left to the individual 
Statess Parties; only in treaties with an extensive institutional structure, may 
thee organs of the supervisory organisation play a role in dispute settlement 
inn case the Parties cannot reach an agreement themselves. In arms control 
treaties,, matters concerning non-compliance may eventually be referred to 
thee UN; hence, the correcting body hails from outside the treaty regime. In 
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manyy cases, referral of any 'matter' to the UN will not just involve the 
possiblee invocation of the dispute settlement procedures of Chapter VI of 
thee UN Charter, but enforcement under Chapter VII as well. Methods of 
correction/enforcementt are in extreme cases applied by the UN, the UNSC 
inn particular (due to the monopoly of the UNSC on the use of force in 
internationall  relations). Some elaborate treaties (CWC, CTBT) also provide 
forr certain treaty-specific procedures in the phase of correction/ enforcement 
(e.g.. 'organisational' sanctions). Since disputes in the field of arms control 
laww have a ready impact on the maintenance of international peace and 
security,, the UN may readily become involved. Furthermore, almost all arms 
controll  treaties stipulate that the UN may be called upon to assist in 
verificationn activities. 

6.6. Enforcement of the law of arms control 
Thiss study finally touches upon the issue of enforcement of arms control 
law.. Normally, the risk of detection through supervisory activities wil l deter 
aa State from trying to violate arms control law. In those instances, the 
consentt of the State to be bound both de jure and de facto means that the 
Statee is prepared to live up to its commitments, even if compliance with the 
laww interferes with some of its (short-term) political interests. Only in 
exceptionall  circumstances has the risk of detection proven to be insufficient 
too deter a State from violating arms control law. The supervising bodies of 
armss control treaties do have some powers of enforcement, although these 
workk mainly within the treaty regime. Outside the regime, referral of matters 
too the UNSC does not necessarily provide a solution, since all enforcement 
measuress by the UNSC have to be decided without negative votes of the 
permanentt members (the five declared NWS). 
Whatt about the unilateral enforcement powers of individual States? Under 
generall  international law, measures of self-help remain available in the form 
off  countermeasures (under the law of State responsibility) and in the 
suspensionn or termination of, or withdrawal from, arms control treaties 
(underr the law of treaties). It can be concluded that the existence of a treaty-
specificc mechanism for supervision (comprising some elements of 
enforcement)) does not by itself exclude reliance on remedies available under 
generall  international law. Arms control treaties do not constitute so-called 
'self-contained'' regimes. Still, it can be upheld that the treaty regime, 
includingg its provisions on enforcement, enjoys priority over unilateral 
remedies.. It must be presumed that only in the event of failure of the treaty-
basedd remedies, States can fall back on the remedies of general international 
laww to secure their national (security-related) interests. Even then, the 
principless governing the lawful use of countermeasures (such as 
proportionality,, no harm to 'third' States) must of course be upheld. Finally, 
itt must be noted that States have commonly been granted the right in arms 
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controll  treaties to withdraw from the treaty if extraordinary events related to 
thee subject matter of the treaty jeopardise their supreme (security) interests. 
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Samenvatting g 

Dee voorliggende studie, getiteld 'het wapenbeheersingsrecht: internationale 
supervisiee en handhaving', beoogt de rol van het Volkenrecht in het proces 
vann internationale wapenbeheersing te identificeren. De vraag naar deze rol 
dringtt zich op, alleen al vanwege het feit dat staten afspraken over 
wederzijdsee wapenbeheersing hebben neergelegd in juridisch bindende, 
bilateralee en multilaterale, verdragen. De studie is in drie delen verdeeld, 
waarinn respectievelijk centraal staan (a) de plaats van het 
wapenbeheersingsrechtt in het systeem van internationaal recht en 
internationalee politiek, (b) het juridisch kader van supervisie in het 
wapenbeheersingsrecht,, en (c) de handhaving van het 
wapenbeheersingsrecht.. Het tweede deel van de studie bevat tevens een 
systematischee vergelijking van supervisiemechanismen in multilaterale 
wapenbeheersingsverdragen. . 
All  sedert de Oudheid bevatten internationale overeenkomsten, in de eerste 
plaatss vredesverdragen, afspraken over wapenbeheersing. Toen oorlog niet 
langerr toegestaan was als algemene methode van (rechts-) handhaving 
(Volkenbondconvenant,, Pact van Parijs van 1928), kreeg het extra betekenis 
omm in vredestijd wapenbeheersingsverdragen te sluiten. Sinds de oprichting 
vann de Verenigde Naties (VN) zijn er vele van dergelijke verdragen gesloten 
enn heeft zich langzamerhand een specifiek rechtsgebied ontwikkeld: het 
wapenbeheersingsrecht.. Het wapenbeheersingsrecht kan worden 
omschrevenn als 'het deel van het internationaal publiekrecht dat de 
beperkingenn op de gedragsvrijheid van staten met betrekking tot hun 
nationalee wapenmacht regelt, alsmede de toepasselijke 
supervisiemechanismen'.. Het 'gedrag' van staten dat in de verschillende 
wapenbeheersingsverdragenn aan de orde komt omvat niet alleen het 
gebruiken,, testen, produceren, verhandelen en ontwikkelen van wapens, 
maarr ook het bezit, de opslag en de plaatsing van wapens. Naast 
massavernietigingswapenss (nucleair, chemisch, biologisch) zijn ook 
bepaaldee conventionele wapens onderwerp van wapenbeheersingsverdragen. 
Dee beperkingen die van de verschillende verdragen uitgaan zijn zowel 
kwalitatieff  als kwantitatief van aard en kunnen zelfs volledige verboden 
inhoudenn voor een bepaalde categorie wapens, hetgeen op een alomvattende 
ontwapeningsverplichtingg neerkomt (zoals bijvoorbeeld het geval is bij de 
CWC). . 
Eenn belangrijk kenmerk van het wapenbeheersingsrecht heeft betrekking op 
dee bronnen van dit rechtsgebied. Door de nauwe samenhang, zowel 
nationaall  als internationaal, tussen wapenmacht en veiligheid, moeten de 
normenn in het wapenbeheersingsrecht precies geformuleerd en duidelijk 
zijn.. Er heeft zich binnen dit rechtsgebied dan ook geen specifiek 
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gewoonterechtt gevormd (afgezien van bepaalde algemene rechtsbeginselen). 
Verdragen,, vaak tot in de kleinste details uitgewerkt, vormen de 
voornaamstee bron van het wapenbeheersingsrecht. Het aloude uitgangspunt 
vann het Volkenrecht, geen juridische binding zonder expliciete en vrije 
instemming,, is nagenoeg onaantastbaar gebleven in dit rechtsgebied. 
Vreemdd is dit niet, aangezien staten ook in het huidige internationale 
systeemm zelf hun (militaire) veiligheid moeten bewaken en verzekeren, bij 
gebrekk aan een volmaakt functionerend systeem van wereldwijde collectieve 
veiligheid.. Specifieke internationale samenwerking is noodzakelijk om het 
strevenn naar nationale en internationale veiligheid met elkaar in 
overeenstemmingg te brengen en om aan het klassieke veiligheidsdilemma te 
ontsnappen.. Samenwerking tussen staten die is gericht op de wederzijdse 
beheersingg van nationale wapenmacht is in beginsel de enige manier om 
internationalee vrede en veiligheid via het wapenbeheersingsproces dichterbij 
tee brengen. 
Gesteldd kan worden dat de juridische dimensie van wapenbeheersing niet 
loss van zijn politieke achtergronden te begrijpen is. Dit mag evenwel niet zo 
wordenn uitgelegd dat internationaal recht op het gebied van de 
wapenbeheersingg een andere betekenis zou hebben dan in andere gebieden 
vann Volkenrecht, zelfs in aanmerking nemend dat er zich hier geen specifiek 
gewoonterechtt heeft gevormd. Het wapenbeheersingsrecht bevat de 
juridischee bouwstenen voor het internationale wapenbeheersingsproces 
waarbijwaarbij staten wederzijds, gefaseerd en uitgebalanceerd trachten te komen 
tott het verklaarde eindpunt van dat proces, namelijk algemene en volledige 
ontwapeningg onder strikt en effectief internationaal toezicht (general and 
completecomplete disarmament under strict and effective international control). De 
voltooiingg van dit proces biedt de grootst mogelijke waarborg tegen 
internationalee gewapende agressie en alles wat daaruit kan voortvloeien. 
Hierbijj  past overigens de opmerking dat hoe 'algemeen' en 'volledig' het 
wapenbeheersingsprocess ook dient te zijn, dit concept nooit mag worden 
uitgelegdd als een verplichting inhoudend voor staten om te ontwapenen tot 
eenn niveau waarop zij niet langer in staat zouden zijn de binnenlandse 
openbaree orde te handhaven (en in voorkomende gevallen proportioneel bij 
tee dragen aan internationale vredesoperaties). 
Hett wapenbeheersingsrecht beoogt door middel van het stabiliseren van 
machtsverhoudingenn bij te dragen tot het vergroten van de internationale 
veiligheidd en het voorkomen van grootschalige internationale gewapende 
conflicten.. Internationale stabiliteit wordt ook nagestreefd met behulp van 
supervisiemechanismenn in de wapenbeheersings verdragen. De term 
'supervisiemechanismen'' verwijst naar juridische regelingen op grond 
waarvann staten dan wel (rechts-) personen namens de staten toezicht kunnen 
uitoefenenn op de naleving van verdragsverplichtingen. Het uitoefenen van 
supervisiee is alleen mogelijk bij normen die gekenmerkt worden door een 
zekeree 'bepaaldheid' (determinacy), dat wil zeggen normen die zo specifiek 

406 6 



enn duidelijk geformuleerd zijn dat zij precies gedefinieerd gedrag 
voorschrijvenn en duidelijk maken wie tot dat gedrag verplicht is en wie er de 
begunstigdee van is. Net als in andere rechtsgebieden kan er in het 
wapenbeheersingsrechtt een onderscheid worden gemaakt tussen de 
materiëlee rechtsregels, die centrale gedragsnormen stellen (bijvoorbeeld 'de 
partijenn verplichten zich om geen kernproeven uit te voeren') en het geheel 
vann institutionele regels, dat de rechtshandhaving in goede banen leidt. Het 
materiëlee wapenbeheersingsrecht is voor een groot deel gesteld in termen 
vann verboden. Gedrag is derhalve toegestaan, tenzij de staat zich bij verdrag 
of,, bij uitzondering, anderszins (bijvoorbeeld door eenzijdige verklaringen) 
aann een verbod heeft gecommitteerd. Het principe dat 'wat niet verboden is, 
iss toegestaan' kan dan ook als een algemeen beginsel van (materieel) 
wapenbeheersingsrechtt worden beschouwd. Een eveneens belangrijke 
karakteristiekk van het wapenbeheersingsrecht is de grote omvang en 
reikwijdtee van de institutionele regels, waaronder de 
supervisiemechanismenn begrepen worden, in verhouding tot de weinige 
materiëlee regels, die doorgaans zijn neergelegd in korte en overzichtelijke 
bepalingen.. De aanzienlijke omvang van het institutionele 
wapenbeheersingsrechtt wordt onder meer veroorzaakt doordat rekening 
gehoudenn moet worden met zogenaamde dual-use technologieën en de 
daarbijj  behorende geheimhoudingsregelingen {confidentiality regimes): 
terwijll  het gebruik van chemische, biologische en nucleaire grondstoffen 
voorr wapendoeleinden verboden is, moet het vreedzaam gebruik van 
diezelfdee grondstoffen juist worden gestimuleerd binnen dezelfde 
wapenbeheersingsregimes.. Deze moeilijke processen, waarbij niet alleen de 
wapenss zelf maar ook de productieplaatsen en productiemiddelen direct 
betrokkenn zijn, maken uitgebreide en gedetailleerde regelgeving 
onvermijdelijk. . 
Hett juridisch kader van supervisie in het wapenbeheersingsrecht laat zich 
niett eenvoudig beschrijven. Supervisie over de naleving van verplichtingen 
doorr staten is een veel voorkomende activiteit in de internationale 
betrekkingen,, die zich grotendeels langs diplomatieke kanalen afspeelt en 
zichh daarmee eveneens grotendeels onttrekt aan juridische beoordeling. In 
hett wapenbeheersingsrecht is supervisie in de loop der tijd echter in 
toenemendee mate geïnstitutionaliseerd. Er is specifiek sprake van 
internationaleinternationale supervisie, waarbij een 'derde' partij belast wordt met het 
toezichtt op de naleving van verdragsverplichtingen door de staten die partij 
zijnn bij het wapenbeheersingsverdrag. Deze 'derde' partij is in zijn meest 
ontwikkeldee vorm een gespecialiseerde internationale organisatie met 
internationalee rechtspersoonlijkheid. Hiervan opereren er momenteel drie 
wereldwijdd op het terrein van de wapenbeheersing: de IAEA, de OPCW en 
dee CTBTO (de laatste voorlopig alleen in de vorm van een PrepCom). 
Enerzijdss zou men deze ontwikkeling kunnen beschouwen als een 
verminderingg van de nadruk op de soevereiniteit van staten, anderzijds kan 
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juistt respect voor staatssoevereiniteit worden afgeleid uit het feit dat een 
internationalee organisatie (en bijvoorbeeld niet een enkele staat) 
verantwoordelijkk is voor het toezicht op de verdragspartijen, uiteraard met 
hunn instemming. Naast gespecialiseerde organisaties is een groot aantal 
overlegorganenn zonder eigen rechtspersoonlijkheid in het leven geroepen, 
ondermeerr uit hoofde van de verschillende nucleaire 
wapenbeheersingsverdragenn die de VS en de toenmalige SU hebben 
gesloten. . 
Voorr de keuze van de organisatievorm van de supervisor is politieke 
noodzaakk en haalbaarheid doorslaggevend gebleken. Zo is het niet toevallig 
datt het IAEA-NPT regime 'zijn tijd ver vooruit' was. De machtigste 
kernwapenstaten,, de VS en SU, die verwikkeld waren in een heftige 
wapenwedloop,, was er alles aan gelegen om het kernwapen exclusief te 
houden.. Door de IAEA te belasten met het toezicht op de naleving van de 
verplichtingenn die uit het NPT voortvloeien, verzekerden kernwapenstaten 
enn niet-kernwapenstaten zich van een zekere onafhankelijke, neutrale 
controlee op dit voor de internationale veiligheid en machtsverhoudingen zo 
wezenlijkee verdrag. Het streven naar verhoogde internationale veiligheid en 
eenn niet-competitief machtsevenwicht {balance of power) is herkenbaar in 
nagenoegg elk wapenbeheersingsverdrag. Zelfs de beperkingen op 
biologischee en chemische wapens, hoewel uit humanitaire overwegingen 
begonnen,, hebben een duidelijke internationale veiligheidsdimensie. 
Supervisiemechanismenn in verdragen komen voor in meer en minder 
uitgebreidee vorm. Binnen 'volledige' supervisiemechanismen kunnen vier 
verschillende,, doch nauw samenhangende, fasen {phases) worden 
onderscheiden.. Deze zijn: monitoring, verificatie {verification), 
geschillenbeslechtingg {dispute settlement) en correctie/afdwinging 
{correction/enforcement). {correction/enforcement). 
Monitoringg is gericht op het verzamelen van informatie over het gedrag van 
dee staten die partij zijn bij het wapenbeheersingsverdrag als doel op 
zichzelf.. Het is een voortdurende (herhaalde of zelfs permanente) activiteit, 
diee incident-onafhankelijk is (dat wil zeggen: er hoeft geen aanwijzing voor 
niet-nalevingg door enige staat te zijn om monitoring activiteiten uit te 
voeren).. Verificatie vormt de kern van supervisie en is zelf een proces 
bestaandee uit drie stadia {stages), dat pas in gang gezet wordt wanneer daar 
eenn aanleiding {trigger) voor bestaat. Verificatie bestaat uit, ten eerste, het 
vaststellenn van de specifieke feiten omtrent het gedrag van de staat {fact-
finding),finding), ten tweede toetsing {review) van de gevonden feiten aan het 
toepasselijkee recht, en ten derde een uit het voorgaande voortvloeiend 
oordeell  {assessment) over de rechtmatigheid van het onderzochte gedrag. 
Geschillenbeslechting,, de derde fase, kan eveneens verlopen in drie stadia 
{stages),{stages), via specifieke feiten-vaststelling {fact-finding), toetsing {review) en 
eenn uit het voorgaande voortvloeiend oordeel {assessment). Afhankelijk van 
dee beslechtende instantie en de juridische binding van het oordeel, is 
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geschillenbeslechtingg juridisch (judicial) of niet-juridisch (non-judicial). 
Dee laatste fase binnen supervisiemechanismen ziet toe op de correctie van 
onrechtmatigg gedrag alsmede op de afdwinging van rechtmatig gedrag, 
doorgaanss nadat eerder in het supervisieproces een onregelmatigheid is 
geconstateerd.. Tenslotte kan er nog een vijfde 'element' binnen supervisie 
wordenn onderscheiden, het element van interpretatie (interpretative 
element).element). Het element van interpretatie vormt de erkenning van het feit dat 
elkee activiteit binnen supervisie gepaard gaat met een zekere mate van 
specificatiee en verduidelijking van het toepasselijke recht. Het moge 
duidelijkk zijn dat met name in de stadia van toetsing (review) binnen de 
verificatiee en geschillenbeslechting een dergelijke interpretatie plaatsvindt, 
maarr ook het 'vaststellen' van feiten vereist reeds een mate van interpretatie 
omdatt daarin steeds een juridische kwalificatie wordt verdisconteerd. 
Voorr een goed begrip van de plaats van supervisiemechanismen binnen het 
internationalee recht is het onderscheid tussen de methoden (methods) en de 
institutionelee vormgeving (institutional design) van supervisie van belang. 
Dee methoden van supervisie zijn de middelen waarmee supervisie wordt 
uitgeoefend,, zoals kennisgevingen, rapporten, inspecties ter plaatse en 
satellietbeelden.. De institutionele vormgeving is het geheel van bepalingen 
datt aangeeft door wie, wanneer en op welke wijze de supervisiemethoden 
kunnenn worden aangewend. Voor bepaalde fasen van 
supervisiemechanismenn zoals zij voorkomen in het wapenbeheersingsrecht 
iss de institutionele vormgeving vrijwel geheel bepaald binnen het 
toepasselijkee verdrag: deze fasen zijn verdragsspecifiek. Dit geldt volledig 
voorr de fasen van monitoring en verificatie, terwijl de niet-juridische 
geschillenbeslechtingg in overwegende mate verdragsspecifiek van aard is. 
Juridischee geschillenbeslechting alsmede de fase van correctie/afdwinging 
zijnn daarentegen niet tot nauwelijks verdragsspecifiek en zijn institutioneel 
vrijwell  geheel bepaald door het algemeen internationaal recht, in de eerste 
plaatss het collectief veiligheidsrecht zoals neergelegd in het Handvest van 
dee VN. Op grond hiervan dienen geschillen langs vreedzame weg beslecht te 
wordenn en mag militair geweld slechts worden gebruikt uit zelfverdediging 
off  op last en gezag van de VN Veiligheidsraad. Hoewel de regels uit het 
Handvestt uiteraard op elk rechtsgebied van toepassing zijn, spelen zij 
binnenn het wapenbeheersingsrecht een zeer prominente rol juist omdat het 
wapenbeheersingsrechtt zich bezighoudt met de middelen waarmee recht 
zowell  als macht effectief afgedwongen kunnen worden. Een analyse van de 
multilateralee wapenbeheersingsverdragen die op dit moment van kracht zijn, 
laatt zien dat de omvang en gedetailleerdheid van de verdragsspecifieke 
fasenn van de supervisiemechanismen in recente verdragen is toegenomen. 
Daarnaastt hebben de met supervisie belaste organisaties ruime 
bevoegdhedenn gekregen. Met name de bevoegdheden die ten dienste staan 
vann de feitenverzameling zijn uitgebreid. Ook dragen de organisaties veelal 
dee verantwoordelijkheid voor gezaghebbende interpretaties van het verdrag. 
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Eenn precair onderwerp blijf t de bevoegdheid tot beoordeling of de staat in 
kwestiee al dan niet (materiële of institutionele) verdragsverplichtingen heeft 
geschonden.. Slechts uit een beperkt aantal verdragen kan de - veelal 
implicietee - bevoegdheid van de met supervisie belaste organisatie worden 
afgeleidd om een (juridisch bindend) oordeel te geven inzake geconstateerde 
verdragsschendingen. . 
Hoewell  wapenbeheersing politiek gezien vaak uiterst gevoelig ligt, zijn er 
inmiddelss zoveel staten bij de diverse verdragsregimes betrokken dat het 
wapenbeheersingsrechtt zijn wereldwijd stabiliserende functie effectief kan 
vervullen.. Geen enkel wapenbeheersingsverdrag van na de Tweede 
Wereldoorlogg is in onbruik geraakt of opgezegd. Ernstige schendingen van 
wapenbeheersingsverdragenn zijn zeer zeldzaam, hoewel het verbergen van 
ernstigee schendingen onder een zeer imperfect supervisiemechanisme zoals 
datt van de BWC mogelijk is gebleken. Onder de veel stringentere 
mechanismenn van bijvoorbeeld het INF, het CFE Verdrag, het NPT-IAEA 
regime,, de CWC en het CTBT zijn verborgen schendingen veel 
onwaarschijnlijkerr - hoewel niet uitgesloten, zoals het geval Irak heeft 
bewezen.. Het uitblijven van ernstige schendingen van het materiële 
wapenbeheersingsrechtt kan grotendeels verklaard worden uit het feit dat de 
verdragenn pas tot stand komen als iedere staat met enig gezag in het 
internationalee systeem zich in de inhoud ervan kan vinden. Dit is tevens de 
krachtt van het (consensuele) wapenbeheersingsrecht: naleving is elke 
verdragspartijj  tot zorg, want het handhaven van internationale stabiliteit en 
veiligheidd is allen tot zorg. Het feit dat zich allerlei praktische problemen 
kunnenn voordoen bij de implementatie van wapenbeheersingsverdragen doet 
hieraann niets af. Onvolkomenheden in de naleving van institutionele 
verdragsverplichtingenn zijn veelal het gevolg van onmacht en niet van onwil 
vann de betrokken staat en hoeven niet verontrustend te zijn, althans zolang 
hett niet-naleven van institutionele verplichtingen niet kan worden gebruikt 
omm de schending van meer fundamentele verdragsverplichtingen te 
verhullen.. In dit verband is het belangrijk te erkennen dat zelfs met het 
meestt geavanceerde supervisiemechanisme onmogelijk elke potentiële 
verdragsinbreukk in elk voorkomend geval opgemerkt kan worden. 
Supervisiemechanismenn bieden dan ook geen absolute garanties, maar 
kunnenn naleving van verdragsverplichtingen wel bevorderen door niet-
nalevingg met een zo groot mogelijke mate van waarschijnlijkheid op te 
sporen.. Naast het afschrikken van niet-naleving van verdragsverplichtingen, 
heeftt supervisie zodoende een duidelijk preventieve en vertrouwenwekkende 
{confidence-building){confidence-building) werking. 
Opvallendd is dat, terwijl het proces van wapenbeheersing sterk 
'gejuridificeerd'' is doordat het wordt neergelegd in steeds ingewikkelder, 
gedetailleerderr en omvangrijker verdragen, waarbij gespecialiseerde 
internationalee organisaties als toezichthoudende instanties fungeren, 
internationalee rechterlijke instanties in dit rechtsgebied nauwelijks een rol 
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spelen.. Voorzieningen voor rechterlijke interventie in 
wapenbeheersingsverdragenn zijn hoogst uitzonderlijk, en indien voorzien 
blijvenn zij in de praktijk ongebruikt. Problemen bij de naleving van 
wapenbeheersingsrechtt onttrekken zich aan rechterlijk toezicht en worden 
langss diplomatieke weg opgelost, zelfs als een duidelijke rechtsvraag, zoals 
dee interpretatie van een verdragsbepaling, aan het probleem ten grondslag 
ligt.. Kennelijk dient het internationale recht op het terrein van de 
wapenbeheersingg wel als de - uiterst serieus genomen - bezegeling van 
politiekee afspraken, maar eist de politiek binnen dat aldus geschapen kader 
eenn eigen rol. Tegen deze achtergrond moet de bewering worden begrepen 
datt wapenbeheersing een middel is en geen doel op zichzelf. Het is een 
middell  om vertrouwen en voorspelbaarheid te scheppen in de betrekkingen 
tussenn staten op het terrein van vrede en veiligheid. 
Hiermeee is evenwel nog niet alles gezegd. Duidelijk is, dat de kwestie van 
dee handhaving van wapenbeheersingsrecht als een centraal probleem van dit 
rechtsgebiedd kan worden beschouwd. De vraag wat er moet gebeuren nadat 
eenn ernstige schending van een wapenbeheersingsverdrag is vastgesteld 
{"after{"after detection - whatT) is moeilijk te beantwoorden. Dit is niet alleen het 
gevall  omdat voor de afdwinging van naleving van internationaal recht 
effectievee middelen per definitie nagenoeg ontbreken (uit noodzaak 
verwijzenn wapenbeheersingsverdragen uiteindelijk naar de VN 
Veiligheidsraadd met zijn door veto's geplaagde besluitvorming), maar ook 
omdatt de meeste vormen van afdwinging het binnen de wapenbeheersing 
geprefereerdee mechanisme van diplomatie en onderhandelingen doorbreken. 
Normaall  gesproken zal een staat niet eenzijdig de wapenmacht die hij als de 
waarborgg ziet voor zijn nationale veiligheid opgeven op instigatie van 
anderee staten of een internationale (rechterlijke of politieke) instantie. Een 
dergelijkee doorbreking van het wezen van de staatssoevereiniteit vindt 
slechtss plaats in zeer uitzonderlijke omstandigheden, namelijk na afloop van 
eenn oorlog. In dergelijke gevallen eisen de overwinnaars onveranderlijk 
beperkingenn op de nationale wapenmacht van de overwonnenen en is er 
sprakee van opgelegde wapenbeheersing (dictated arms control). 
Hett Volkenrecht biedt in voorkomende gevallen evenwel ook nog de 
mogelijkheidd om terug te vallen op de methoden van afdwinging die onder 
hett algemeen internationaal recht inzake staatsaansprakelijkheid alsmede het 
verdragenrechtt aan staten ten dienste staan. Weliswaar hebben de 
verdragsspecifiekee remedies binnen het wapenbeheersingsrecht, als lex 
specialis,specialis, voorrang (priority) op de remedies onder algemeen internationaal 
recht,, maar dit kan niet voorkomen dat staten in 'ultieme gevallen' hun recht 
kunnenn halen ter bescherming van hun veiligheid; de terugtrekkingsclausule 
(withdrawal(withdrawal clause) die in vrijwel alle wapenbeheersingsverdragen is terug 
tee vinden vormt hiervan de voornaamste erkenning. De mogelijkheid voor 
statenn om zich uiteindelijk te verlaten op remedies in algemeen 
internationaall  recht, in de eerste plaats tegenmaatregelen (countermeasures), 
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hoeftt niet angstvallig verzwegen te worden. Juist de dreiging dat van 
remediess onder algemeen internationaal recht gebruik gemaakt kan worden 
kann een ondersteuning van de verdragsspecifieke mechanismen betekenen, 
omdatt staten er gewoonlijk alles aan zullen doen om een verstoring van de 
zoo zorgvuldig opgebouwde verdragsregimes te voorkomen. Onmiddellijk 
moett hieraan worden toegevoegd dat de meest machtige staten ter wereld -
enn hier moet in de eerste plaats aan de erkende kernwapenstaten worden 
gedachtt - degenen zijn die met hun steun dan wel tegenwerking een 
wapenbeheersingsregimee in de praktijk kunnen maken ofwel breken. Aldus 
blijf tt het wapenbeheersingsrecht ook na de Koude Oorlog een belangrijk 
instrumentt in de handen van de grootmachten, waar - vooralsnog -
zorgvuldigg gebruik van wordt gemaakt. 
Hett is voor de handhaving van de internationale vrede en veiligheid van 
groott belang dat het internationale proces van wapenbeheersing wordt 
voortgezet,, niet alleen door het (verder) opbouwen van non-proliferatie 
regimes,, maar ook door middel van verdere, gefaseerde en uitgebalanceerde, 
wederzijdsee reducties in nationale wapenmacht. Daarbij is het niet alleen de 
bedoelingg dat er nieuwe wapenbeheersingsverdragen worden gesloten, maar 
ookk dat zo veel mogelijk staten zich committeren aan de reeds bestaande 
verdragen.. Zodoende zal het wapenbeheersingsrecht ook in de toekomst zijn 
stabiliserendee rol kunnen vervullen zonder tot agressie uit te nodigen. 
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