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5 5 
Generall  features of supervisory 
mechanismss in multilatera l arms 
controll  treaties 

1.. Introductio n 

Inn the previous chapter, a theory has been presented of the process of 
internationall  supervision in arms control law, pointing at the different 
phasess and methods of supervision and at the role of supervising bodies. In 
thiss chapter, this theory will be applied to a number of multilateral arms 
controll  treaties. The treaties selected for this purpose are: the Antarctic 
Treaty,, the Outer Space Treaty, the Moon Agreement, the LTBT, the NPT, 
thee Sea-Bed Treaty, the BWC, the ENMOD Convention, the Inhumane 
Weaponss Convention, the APM Convention, the Treaty of Rarotonga, the 
Treatyy of Tlatelolco, the Pelindaba Treaty, the Southeast Asia Nuclear 
Weapon-Freee Zone Treaty and the CFE Treaty.470 The treaties are 

Seee the Antarctic Treaty (Signed at Washington, on 1 December 1959) 402 UNTS 71; 
Treatyy on principles governing the activities of States in the exploration and use of Outer 
Space,, including the Moon and other Celestial Bodies (Opened for signature at Moscow, 
Londonn and Washington, on 27 January 1967), 610 UNTS 205; Agreement Governing the 
Activitiess of States on the Moon and Other Celestial Bodies (Opened for signature on 18 
Decemberr 1979), annexed to UNGA Resolution 34/68, 5 December 1979; Treaty Banning 
Nuclearr Weapon Tests in the Atmosphere, in Outer Space and Under Water (Signed at 
Moscow,, 5 August 1963) 480 UNTS 43; Treaty on the Prohibition of the Emplacement of 
Nuclearr Weapons and Other Weapons of Mass Destruction on the Sea-bed and the Ocean 
Floorr and in the Subsoil thereof (Concluded at London, Moscow and Washington on 11 
Februaryy 1971) 955 UNTS 115; Treaty on the Non-proliferation of Nuclear Weapons 
(London,, Moscow, Washington, 1 July 1968), 7 ILM 809 (1968); Convention on the 
Prohibitionn of the Development, Production and Stockpiling of Bacteriological (Biological) 
andd Toxin Weapons and on their Destruction (signed at London, Moscow, Washington, 10 
Aprill  1972), 1015 UNTS 163; Convention on the Prohibition of Military or any other Hostile 
Usee of Environmental Modification Techniques (adopted by the UNGA on 10 December 
1976),, 1108 UNTS 151; Convention on Prohibitions or Restrictions on the Use of Certain 
Conventionall  Weapons which may be deemed to be Excessively Injurious or to have 
Indiscriminatee Effects (adopted at Geneva, 10 October 1980), 19 ILM 1523; Convention on 
thee Prohibition of the Use, Stockpiling, Production and Transfer of Anti-personnel Mines and 
onn their Destruction, 36 ILM 1507 (1997); Treaty for the Prohibition of Nuclear Weapons in 
Latinn America (Done at Mexico, Federal District, on 14 February 1967), 634 UNTS 281, as 
amendedd by Resolution 290 (VII ) of the General Conference of OP ANAL , at Mexico City on 
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categorisedd as 'global arms control treaties that relate to uninhabited 
territories',, 'other global arms control treaties' and 'regional arms control 
treaties',, the latter category comprising the four NWFZ Treaties and the 
CFEE Treaty. 
Thee focus of this chapter is on the analysis of the methods and the overall 
institutionall  design of supervisory mechanisms in the arms control treaties 
selected,, in order to find their common characteristics. To make a 
comparisonn between the supervisory mechanisms possible, the analysis of 
thee texts of the treaties will be undertaken starting from the theory described 
inn the previous chapter. Each phase of the supervisory mechanism, i.e. 
monitoring,, verification, dispute settlement and correction/enforcement, as 
wellwell as the interpretative element, will be described insofar as it can be 
foundd in the text of the treaty concerned. Conclusions as to the general 
featuress of each phase which result from the comparative analysis of the 
supervisoryy mechanisms of the different treaties are presented at the end of 
thiss chapter. 

2.. Monitorin g 

2.12.1 Monitoring provisions in global arms control treaties that apply to 
uninhabiteduninhabited territories 

AntarcticAntarctic Treaty. In the Antarctic Treaty, the Contracting Parties agree to 
exchangee information regarding plans for scientific programs in Antarctica, 
exchangee and make freely available scientific observations and results and 
exchangee scientific personnel between expeditions and stations. The 
purposee of this is to promote international co-operation in scientific 
investigationn between the Contracting Parties and between those Parties and 
thosee Specialised Agencies of the UN and other international organisations 
havingg a scientific or technical interest in Antarctica (Art. III) . Even though 
thiss free exchange of information is not concerned with checking 
compliancee with a legal obligation, it may facilitate the performance of 
subsequentt phases of the supervisory process. Art. VII(5) provides that each 

299 August 1992, see CD/1196, 8 April 1993; The South Pacific Nuclear Weapon Free Zone 
Treatyy (adopted at Rarotonga, Cook Islands, August 6, 1985), 24 ILM (1985) 1440; The 
Africann Nuclear-Weapon-Free Zone Treaty (Pelindaba Treaty), signed in Cairo on 11 April 
1996,, 35 ILM 698; The Treaty on the Southeast Asia Nuclear Weapon-Free Zone, adopted 
Decemberr 15, 1995, 35 ILM 635; The Treaty on Conventional Armed Forces in Europe 
(Paris,, 19 November 1990), 30 ILM 1 (1991). The Geneva Protocol for the Prohibition of the 
Usee in War of Asphyxiating, Poisonous or Other Gases, and of Bacteriological Methods of 
Warfaree (1925) and the CWC (1997) will be dealt with separately, as well as the IAEA 
safeguardssafeguards system (1971) and the CTBT (not yet in force). Concerning specific treaties 
dealingg with elements of nuclear arms control see also the selection made by the ICJ in par. 
588 of its Advisory Opinion (1996), p. 824. 
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Contractingg Party shall, at the time when the Treaty enters into force for it, 
informm the other Parties and thereafter shall give them notice in advance, of 
itss expeditions to and within Antarctica, its stations in Antarctica and its 
militaryy personnel or equipment intended to be introduced by it into 
Antarctica.. The distinction between the obligations of Art. m and VII(5) has 
becomee blurred in practice with the multiplication and standardisation of 
exchangess of information.471 The exchange of information and consultations 
betweenn the Contracting Parties on matters of common interest pertaining to 
Antarctica,, as well as the formulating, considering and recommending to 
theirr Governments of measures in furtherance of the principles and 
objectivess of the Treaty, are the purposes of the meeting of Representatives 
off  the Contracting Parties (Art. IX(1)). The meetings of the Contracting 
Parties,, which also guide to a large extent the (outcome of) verification, can 
bee described as the heart of the system. The Recommendations made by 
thesee meetings are not amendments to the Treaty but must, as stipulated in 
thee relevant Recommendations themselves, be approved in accordance with 
thee legal and constitutional procedures of the Contracting Parties; every 
Statee meaning to become a participant in the consultative meetings must 
declaree its intention to apply the Recommendations and to be bound by 
them.. These Recommendations form part of the overall structure of co-
operationn established by the Treaty. 

OuterOuter Space Treaty. The States Parties to the Outer Space Treaty shall be 
guidedd by the principle of co-operation and mutual assistance and shall 
conductt all their activities in outer space with due regard to the 
correspondingg interests of all other States Parties to the Treaty (Art. IX). If a 
Statee Party has reason to believe that an activity planned by it or its 
nationalss would cause potentially harmful interference with activities of 
otherr States Parties in the peaceful exploration and use of outer space it wil l 
undertakee consultations before proceeding with the activity. If another State 
Partyy undertakes potentially harmful activities, a State Party may request 
consultationn concerning the activity or experiment. In order to promote 
internationall  co-operation in the peaceful exploration and use of outer space, 
Statess Parties agree to inform the UNS-G as well as the public and the 
internationall  scientific community of the nature, locations and results of 
theirr activities in outer space (Art. XI) . This exchange of information might 
reveall  any activities in the exploration and use of outer space contrary to the 
obligationss contained in Art. IE and IV, but probably cannot be considered 
ass an independent mechanism for the control of compliance with those 
articles.472 2 

4711 Most of the supply of information has been covered by Recommendation VIII. 6 of the 
meetingg of the Contracting Parties. See Cottereau (1991), p. 71. 

Art.. Il l provides that States Parties shall carry on activities in accordance with 
internationall  law, including the UN Charter, in the interest of maintaining international peace 
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MoonMoon Agreement. The Moon Agreement contains many articles that relate to 
thee principle of co-operation and mutual assistance in all the activities of the 
Statess Parties concerning the exploitation and use of the moon (Art. 4(2)). 
Statess Parties shall inform the UNS-G as well as the public and the 
internationall  scientific community of their activities concerned with the 
explorationn and use of the moon and of any phenomena they discover in 
outerr space (Art. 5(1) and (3)). This type of provision of information is not 
connectedd with direct supervision of compliance with the basic ('peaceful 
use')) obligations of the treaty. 

2.22.2 Monitoring provisions in other global arms control treaties 

LTBT.LTBT. The LTBT has no methods whatsoever to control compliance with 
thee obligation to ban nuclear weapon tests in the atmosphere, in outer space 
andd under water.474 The treaty even has no provision on exchange of 
information.. In the Cold War years, any information on nuclear test 
explosionss was to be kept secret. Monitoring (and verification) of 
compliancee with the Treaty was presumed to be performed unilaterally with 
NTMs,, mainly through the use of satellites.475 

Sea-BedSea-Bed Treaty. In the preamble to the Sea-Bed Treaty it is stated that the 
Statess Parties to the Treaty, while recognising the common interest of 
mankindd in the progress of the exploration and use of the sea-bed and the 
oceann floor for peaceful purposes, are convinced that it constitutes a step 
towardss a treaty on general and complete disarmament under strict and 
effectivee international control. The treaty contains no provisions on 

andd security and promoting international co-operation and understanding. Art. IV provides, 
interr alia, that States Parties undertake not to place in orbit or install on planets weapons of 
masss destruction, that they use the moon and other celestial bodies for peaceful purposes only 
andd that the establishment of military bases, installations and fortifications, the testing of any 
typee of weapons and the conduct of military manoeuvres on celestial bodies shall be 
forbidden.. The 'use for peaceful purposes' has been interpreted by the superpowers as 
meaningg non-aggressive rather than non-military. See Shahua (1991), p. 125. 
4733 In the case of the Moon Agreement, the control mechanism has been laid down in Art. 15 
(seee infra). The provisions on the exchange of information limit the obligation to provide 
informationn to 'the greatest extent feasible and practicable' (Art. 5(1) and 6(3)). This 
informationn will not be sufficient to enable States Parties to mutually check compliance with 
thee basic obligations of the treaty. 
4744 'Limited' Test Ban Treaty refers to the fact that the Treaty does not prohibit underground 
testingg and therefore is limited in its scope. It is also known as the Partial Test Ban Treaty or 
Thee Moscow Agreement. 
4755 The USA brought into orbit its first so-called 'Vela-satellite' for monitoring purposes one 
weekk after the LTBT entered into force. Since 1984, the USA is deploying LTBT-monitoring 
andd (at the same time) verification systems aboard Global Positioning System (GPS) -
navigationn satellites. See Goldblat (1991), p. 97. 
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exchangee of information; the Parties to the Treaty undertake to continue 
negotiationss in good faith concerning further measures in the field of 
disarmamentt for the prevention of an arms race on the sea-bed, the ocean 
floorr and the subsoil thereof (Art. V). It seems that it would have made littl e 
differencee if this latter provision had been part of the preamble; in practice, 
anyy progress in the implementation of this article could hardly be 
'measured'.. Art. 111(5) of the Sea-Bed Treaty inter alia provides that States 
Partiess can make use of their own means for the purpose of verifying 
compliance.. Although this paragraph is part of an article that deals primarily 
withh verification, NTMs in many circumstances are used as monitoring-
methods.. Furthermore, at the third Review Conference of the Treaty (Cf. 
Art.. VIII) , the UNS-G was requested to report on technological 
developments,, with the assistance of appropriate expertise and States 
Parties.476 6 

NPT.NPT. The NPT has itself no explicit provisions on exchange of information 
onn a regular basis. The exchange of scientific and technological information 
forr the peaceful uses of nuclear energy (Art. IV(2)) can be regarded as an 
incident-independentt exchange of information which might reveal actions 
contraryy to the basic obligations of the treaty. 

BWC.BWC. The BWC has no provisions on exchange of information or other 
provisionss for the purpose of monitoring compliance. Art. X of the BWC 
providess that States Parties undertake to facilitate, and have the right to 
participatee in, the fullest possible exchange of equipment, materials and 
informationn for the use of bacteriological (biological) agents and toxins for 
peacefull  purposes. Also co-operation in this field will take place between 
thee Parties in a position to do so. It should be noted that under the BWC, 
Revieww Conferences have been utilised to request the provision of 
informationn from the States Parties, also on the implementation of Art. X of 
thee Convention as well as on new scientific and technological developments 
relevantt to the Convention. Moreover, as a result of the Second Review 
Conference,, the role of the UNS-G in the operation of the Convention was 
furtherr strengthened and modalities for a bi-annual exchange of information 
andd data were drawn up.477 Although the treaty provisions as such do not 
deall  with monitoring compliance, the Third Review Conference introduced 
severall  confidence-building measures and agreed that the exchange of data 
andd information regarding activities with biological agents and toxins be 
sentt on an annual basis to the UN Department for Disarmament Affairs.478 

Finall  Declaration, SBTConf.III/15, p. 15 (1989); cited in Mahiou (1991), p. 199. 
4777 See Karkoszka (1991), p. 216-217, 220-221. At the Fourth Review Conference, the UNS-
GG was requested to collate on an annual basis, and for the information of States Parties, to 
reportt on how Art. X is being implemented. See Final Document BWC (1996), p. 26. 
4788 See Final Document BWC (1991), p. 3-5. 
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ENMODENMOD Convention. The ENMOD Convention couples undertakings to 
consultt and co-operate to problems which may arise in relation to the 
objectivess of, or in application of the provisions of, the Convention (Art. V). 
Noo incident-independent exchange of information is prescribed. The 'fullest 
possiblee exchange of scientific and technological information on the use of 
environmentall  modification techniques for peaceful purposes', which the 
Partiess undertake to facilitate and in which they have the right to participate 
(Art.. 111(2)), could probably reveal non-compliance with the basic 
obligationss of the treaty. The first Review Conference of the ENMOD 
Conventionn affirmed the necessity of continuous monitoring of the 
observancee of its provisions and the development of NTMs for that 

479 9 

purpose. . 

InhumaneInhumane Weapons Convention. The Inhumane Weapons Convention is a 
Conventionn that manifestly distinguishes itself from other arms control 
treaties.. It clearly has as its first objective to protect non-belligerents, out of 
humanitariann concerns. The treaty is an 'umbrella treaty'; the prohibitions 
onn particular types of weapons have been laid down in Protocols. The High 
Contractingg Parties undertake to disseminate the Convention as widely as 
possiblee in their respective countries and to include the study thereof in their 
programmess of military instruction, so that those methods may become 
knownn to their armed forces (Art. 6). Protocol II, on prohibitions or 
restrictionss on the use of mines, booby-traps and other devices, prescribes in 
Art.. 9 that after the cessation of active hostilities the Parties shall endeavour 
too reach agreement on the provision of information and technical and 
materiall  assistance necessary to remove or otherwise render ineffective 
minefields,, mines and booby-traps placed in position during the conflict. 
PursuantPursuant to Art. 13(4) of the Amended Protocol II on mines, booby-traps 
andd other devices, the High Contracting Parties undertake to consult and co-
operatee in an annual conference and shall provide annual reports to the 
Depository,, who shall circulate them to all High Contracting Parties in 
advancee of the annual conference. 

APMAPM Convention. The APM Convention devotes an article to international 
co-operationn and assistance. Pursuant to Art. 6(2), each State Party 
undertakess to facilitate and shall have the right to participate in the fullest 
possiblee exchange of equipment, material and scientific and technological 
informationn concerning the implementation of the Convention. Besides 
severall  pledges to provide mutual assistance if possible, the Convention 
referss to the UN database on mine clearance, to which each State Party 
undertakess to provide information (Art. 6(6)). Next to this, as a transparency 

Seee Anastassov (1991), p. 274. 
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measuree each State Party shall annually report to the UNS-G, inter alia, on 
thee national implementation measures it has undertaken, on the total of 
APMM it owns or possesses or has under its jurisdiction or control, and on the 
typess and quantities of all APM destroyed after entry into force of the 
Conventionn for it. The UNS-G shall transmit all such reports received to the 
Statess Parties (See Art. 7). 

2.32.3 Monitoring provisions in regional arms control treaties 

2.3.12.3.1 Monitoring provisions in Nuclear Weapon Free Zone Treaties 
AA group of related treaties are the NWFZ Treaties. The 1971 Sea-Bed 
Treaty,, which establishes a zone free of weapons of mass destruction in 
uninhabitedd territory, is discussed along with the other treaties related to 
uninhabitedd territories.480 

TlatelolcoTlatelolco Treaty. The first of the NWFZ Treaties, drawn up even before the 
NPTT explicitly confirmed the right of any group of States to conclude 
regionall  treaties in order to assure the total absence of nuclear weapons in 
theirr respective territories (Art. VII NPT), is the Tlatelolco Treaty. Pursuant 
too Art. 14(1), the Contracting Parties shall submit to the Agency and to the 
IAEA,, for their information semi-annual reports stating that no activity 
prohibitedd under this treaty has occurred in their respective territories.481 

Thee Contracting Parties shall simultaneously transmit to the Agency a copy 
off  the reports submitted to the IAEA which relate to matters that are relevant 
too the work of both Agencies (Art. 14(2)); the information furnished by the 
Contractingg Parties shall not be disclosed or transmitted to third Parties by 
thee addressees of the reports, except when the Contracting Parties give their 
expresss consent (Art. 14(3)).482 This latter provision, which was introduced 
withh the amendment of the Treaty in 1992 seems to meet the general critique 
thatt the Treaty lacks a system providing for protection of the information 
receivedd pursuant to its procedures.483 Procedures shall be established for 
distributingg to all Contracting Parties information received by the Agency 
fromfrom governmental sources and such information from non-governmental 

Art.. IX of the Sea-Bed Treaty states that the provisions of the Treaty shall in no way affect 
thee obligations assumed by States Parties to the Treaty under international instruments 
establishingg zones free from nuclear weapons. 

Thee 'Agency' referred to in this paragraph is the Agency for the Prohibition of Nuclear 
Weaponss in Latin America (OPANAL) that is established by the Tlatelolco Treaty (Art. 7). 
4822 Art. 14(2) and (3) have been amended by Resolution 290 (VII ) of the General Conference 
off  OPANAL, on 26 August 1992. See CD/1196, 8 April 1993. Art. 14 (3) is entirely new; the 
oldd par. 3 provided only that the States Parties must also transmit to the Organisation of 
Americann States, for its information, any reports that might be of interest to it. 
4833 On this critique, see Estrada Oyela (1991), p. 152. 
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sourcess as may be of interest to the Agency (Art. 11(5)). OP ANAL shall 
bee responsible for the holding of periodic or extraordinary consultations 
amongg Member States on matters relating to the purposes, measures and 
proceduress set forth in the Treaty and to the supervision of compliance with 
thee obligations arising there from (Art. 7(2)). Periodic consultations provide 
thee opportunity to the Member States to monitor compliance with the basic 
obligationss of the Treaty. Extraordinary consultations wil l be held on 
accountt of some particular event providing the 'trigger' for these 
extraordinaryy consultations (thus starting the process of verification). 

RarotongaRarotonga Treaty. The Rarotonga Treaty establishes a zone free of nuclear 
weaponss in the South Pacific. It states very clearly that the Parties establish 
aa control system for the purpose of verifying compliance with their 
obligationss under this treaty (Art. 8). The control system shall comprise, 
interr alia, reports and exchange of information as provided for in Art. 9. Art. 
9(1)) provides that each Party shall report to the Director of the South Pacific 
Bureauu for Economic Co-operation ('the Director') - the Depository of the 
Treaty4855 - any significant event within its jurisdiction affecting the 
implementationn of the Treaty. The Parties shall endeavour to keep each 
otherr informed on matters arising under or in relation to the treaty. They 
mayy exchange information by communicating it to the Director, who shall 
circulatee it to all the Parties (Art. 9(2)). The Director shall report annually 
onn the status of the treaty and matters arising under or in relation to it (see 
Art.. 9(3)). All these reports may themselves trigger verification activities, 
butt they are not part of the verification process because the exchange of 
informationn and the annual reports are not 'incident related' and because the 
reportss on significant events are not reactions to suspicious events but 
merelyy indicate that a suspicious event may have occurred. These reports 
cann be used as sources of information in the fact-finding stage of 
verification. . 

PelindabaPelindaba Treaty. The Organisation of African Unity concluded its work on 
thee text of the African Nuclear Weapon-Free Zone Treaty in Pelindaba, in 
1995.. For the purpose of ensuring compliance with their undertakings under 
thee Pelindaba Treaty, the Parties agree to establish the African Commission 
off  Nuclear Energy as set out in Annex III to the treaty (Art. 12(1)). Each 
Partyy shall submit an annual report to this Commission on its nuclear 
activitiess as well as other matters relating to the treaty, in accordance with 
thee format for reporting to be developed by the Commission. Each Party 
shalll  promptly report to the Commission any significant event affecting the 

4844 This will be done by the General Secretary, the chief administrative officer of the 
Secretariat,, which is one of the organs of the Agency (Art. 8(1) and 11(1)). 
485SeeFindlay(1991),p.. 293. 
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implementationn of the treaty (Art. 13(1-2)). The Commission shall develop a 
formatt for reporting by States required under this article (Annex 111(3)). 
Thesee reports and exchanges of information are ongoing and not incident 
related.. Whereas Art. 13(2) applies to the occasion of a 'significant event', 
theree is a special complaints procedure available, established under Annex 
IVV of the treaty, in case a Party considers that there are grounds for a 
complaintt that another Party is in breach of its obligations under the treaty 
(Annexx IV, Art. 1). It can be upheld that 'significant events' may constitute 
aa trigger for the verification mechanism of the treaty. Art. 13 provides for a 
legall  basis upon which Parties can signal that something might be wrong; an 
indicatorr that further investigation in the process of verification may be 
desirable. . 

SoutheastSoutheast Asia NWFZ Treaty. The fourth large NWFZ in the world was 
establishedd in December 1995 by the Treaty on the Southeast Asia Nuclear 
Weapon-Freee Zone, or Bangkok Treaty, which was negotiated within the 
frameworkk of ASEAN. It contains monitoring provisions on reports and 
exchangee of information (Art. 11) which read: "1. Each State Party shall 
submitt reports to the Executive Committee on any significant event within 
itss territory and areas under its jurisdiction and control affecting the 
implementationn of this treaty. 2. The States Parties may exchange 
informationn on matters arising under or in relation to this treaty".486 

2.3.22.3.2 Monitoring provisions in the CFE Treaty 
Thee CFE Treaty is a regional treaty which deals with conventional weapons 
inn a comprehensive manner. Art. XHI provides that for the purpose of 
ensuringg verification of compliance with the provisions of the treaty, each 
Statee Party shall provide notifications and exchange information pertaining 
too its conventional armaments and equipment in accordance with the 
Protocoll  on Information Exchange.487 The provision of information wil l take 

Thee 'Executive Committee' mentioned in the first par. of Art. It is a subsidiary organ of 
thee Commission for the Southeast Asia Nuclear Weapon-Free Zone established in Art. 8 of 
thee Treaty. See Art. 9 of the Southeast Asia NWFZ Treaty. 
4877 The 'Protocol on notification and exchange of information' contains procedures and 
provisionss regarding notification and exchange of information pursuant to Art. XII I of the 
CFEE Treaty. It specifies in six sections what kind of information is required with regard to the 
structuree of the forces, the overall holdings in each category of conventional armaments, the 
locationn and numbers of conventional armaments in service and those not in service with 
conventionall  armed forces, objects of verification and declared sites and the location of sites 
fromm which conventional armaments have been withdrawn. Section VII relates to timetables 
forr the provision of information in section I to V of the Protocol. Sections VII I to XII I also 
specifyy what kind of information has to be provided and relate to the format of the provision 
off  information and other notifications pursuant to the Treaty. The Agreement on Adaptation 
CFEE (1999) in Art. XIII(l ) provides that each State Party should also provide notifications 
andd exchange information pertaining to the conventional armaments and equipment of other 
Statess Parties that it permits to be present on its territory. 
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placee on the 15 th day of December of every year after the year in which the 
Treatyy entered into force (1992), with the information effective as of the 
firstfirst day of January of the following year.488 The provision of information 
pursuantt to Art. XII I of the CFE Treaty has to be repeated every year by the 
Partiess as an ongoing obligation. Such notifications and exchange of 
informationn shall be provided in written form. The States Parties shall use 
diplomaticc channels or other official channels designated by them, including 
inn particular the OSCE Communications Network.489 Each State Party shall 
bee responsible for its own information; receipt of such information and of 
notificationss shall not imply validation or acceptance of the information 
suppliedd (Art. XIII(3)) . This provision makes clear that verification of 
compliancee is distinct from the mere supply of information and the 
notifications.. The establishment that the information supplied is correct and 
thatt the Party therefore is in compliance with its related treaty obligations is 
aa possible outcome of the verification process. As long as this process has 
nott been entered, States Parties necessarily are individually responsible for 
thee accuracy and completeness of their own information. The notifications 
howeverr are not devoid of legal implications. The notifications on the 
limitationn of conventional armed forces in accordance with Art. VII remain 
'valid'' until the date specified in a subsequent notification (Art. VH(2)). 
Anyy change in the maximum levels for holdings of a State Party shall be 
notifiedd by that State Party to all other States Parties at least 90 days in 
advancee of the date specified in the notification, on which such a change 
'takess effect' (Art. VII(3)). The use of the words 'valid' and 'takes effect' 
impliess that the notifications have legal effect. States can be held 
responsiblee for violating the Treaty if verification reveals that their 
notificationn of the maximum level for their holdings differs from the number 
off  conventional armaments they actually possess. States Parties shall consult 
inn their groups in order to ensure that the maximum levels for holdings 
notifiedd do not exceed the limitations set forth in Arts. IV, V and VI of the 
Treatyy (Art. VII(7)). Reference to notifications (in accordance with the 
Protocoll  on Information Exchange) can also be found in Art. VII I to XII . 
Underr the Agreement on Adaptation of the CFE Treaty (1999) most of those 
notificationss are no longer required. For example, the Adaptation Agreement 
introducess an entirely new Art. VII which deals with military exercises and 
temporaryy deployments by which the agreed ceilings may be temporarily 
exceeded.. In that case, an explanatory report shall be provided to the JCG by 
thee State Party involved, to be updated subsequently every two months until 
thee ceilings are no longer exceeded. 

Seee 'Protocol on Notification and Exchange of Information' to the CFE Treaty, Section 
VII ,, 1(c); Agreement on Adaptation CFE (1999), Section VII(1 A, B). 
4899 "...to be established by a separate arrangement."; see Art. XIII(2 ) and Art. XVII . From 
Art.. XVI I of the Agreement on Adaptation CFE (1999), it becomes clear that what is meant 
heree is the - by now established - OSCE Communications Network. 
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Thee CFE Treaty furthermore allows the use of National (or multinational) 
Technicall  Means of verification. They are meant however to supplement the 
inspectionn and aerial observation procedures in Art. XIV of the Treaty (see 
Art.. XV(1)). The notifications and exchange of information prescribed in 
thee CFE Treaty are used as methods of monitoring. The provision of 
informationn is not trigger-related and the obligation to provide information 
iss ongoing and repetitive. This information and the notifications wil l be used 
ass sources for the stage of fact-finding within the verification process. 
Eventually,, these provisions thus contribute to the purpose of ensuring 
verificationn of compliance, like the articles on NTMs (Art. XV) and on 
inspectionss and aerial observations (Art. XIV ) do. 

3.. Verificatio n 

3.13.1 Verification provisions in global arms control treaties that apply to 
uninhabiteduninhabited territories 

AntarcticAntarctic Treaty. The Antarctic Treaty has clear provisions on verification 
inn Art. VII . In order to promote the objectives and ensure the observance of 
thee treaty, each Contracting Party shall have the right to designate observers 
too carry out any inspection provided for by Art. VII. 490 Observers shall be 
nationalss of the Contracting Parties which designate them.491 Each observer 
shalll  have complete freedom of access at any time to any or all areas of 
Antarcticaa (Art. VII(2)). It was possible to grant this very wide and 
unrestrictedd freedom of access to the observers because in Antarctica there 
cann be no infringement on sovereign territory. But also all areas of 
Antarctica,, including all stations, installations and equipment within those 
areas,, and all ships and aircraft at points of discharging or embarking 
cargoess or personnel in Antarctica, shall be open at all times to inspection 

4900 'Each Contracting Party' has a qualification in the Treaty text. Only those Contracting 
Partiess whose representatives are entitled to participate in the meetings referred to in Art. IX 
off  the Treaty shall have the right to carry out inspections. Article IX(1) makes clear that this 
includess the Parties that are named in the preamble to the Treaty (Argentina, Australia, 
Belgium,, Chile, French Republic, Japan, New Zealand, Norway, South Africa, Russia - as the 
successorr to the SU - , UK and USA) and those Parties that have become Parties by accession 
andd that demonstrate their interest in Antarctica by conducting substantial scientific research 
activityy there (Art. IX(2)). These include Poland, Germany, China, Uruguay, Italy, Spain and 
Sweden.. See Cottereau (1991), p. 73-74. 
4911 Art. VII(l) . Art. VII I provides that in order to facilitate the exercise of their functions 
underr the Treaty, the observers designated under par. 1 of Art. VII (and certain other 
personnel)) shall be subject only to the jurisdiction of the Contracting Party of which they are 
nationalss in respect of all acts or omissions occurring while they are in Antarctica for the 
purposee of exercising their functions. Clearly, there is no arrangement for the approval of 
observers. . 

172 2 



byy any observers designated in accordance with Art. VII(l) . Inspection as 
aa method of verification (fact-finding stage) is also available in the form of 
aeriall  observation, which may be carried out at any time over any or all 
areass of Antarctica by any of the Contracting Parties having the right to 
designatee observers (Art. VII(4)). It can be assumed that the wording 'aerial 
observation'' encompasses the use of satellites.493 The information on, inter 
alia,, expeditions and stations occupied by its nationals that each Contracting 
Partyy has to provide in accordance with Art. VII(5), as well as the 
informationn collected pursuant to Art. Ill , can provide the trigger to instigate 
thee rights of inspection provided for. The representatives of the Contracting 
Partiess shall meet at suitable intervals and places for the purpose of 
formulating,, considering and recommending to their Governments measures 
regardingg inter alia facilitation of the exercise of the rights of inspection 
providedd for in Art. VII of the Treaty (Art. DC (1(d)). Reports from the 
observerss referred to in Art. VII shall be transmitted to the representatives of 
thee Contracting Parties participating in the meetings (Art. IX(3)). With such 
reports,, which may contain an assessment regarding compliance with the 
provisionss of the Treaty and, as appropriate, the Recommendations adopted 
att consultative meetings, made on the basis of the review of the facts found 
inn the inspection procedures in connection with the facts resulting from 
monitoring,, the verification process within the Antarctic Treaty ends. The 
Antarcticc Treaty has no further provisions on verification. It is however 
clearr that the result of the verification (the assessment whether fact-finding 
andd review revealed any violation of the Treaty) can be given proper 
considerationn in the only forum that the Treaty mentions, the meeting of the 
representativess (Art. DC(1)). Therefore most probably, the report wil l be 
consideredd in the meeting of the representatives and consultations on its 
contentss will take place there.494 Even if this consideration results in a 
Recommendation,, that Recommendation might not become obligatory to all 
States,, since each of them is able to block it. Furthermore, the silence of the 
Treatyy in this respect makes that the Antarctic Treaty does not exclude the 
possibilityy of unilateral assessment. 

4922 See Art. VII(3). By virtue of these verification activities, observers will be able to 'ensure 
thee observance' of the prohibition of any measure of a military nature, such as the 
establishmentt of military basis and fortifications, the carrying out of military manoeuvres, as 
welll  as the testing of any type of weapon (see Art. I). 
4933 See Cottereau (1991), p. 76. 
4944 The inspection reports will be disseminated to the other States Parties to the Treaty. 
Disseminationn of the inspection reports beyond the States Parties is favoured by the US, that 
distributess the reports to the UNS-G and even national information centres, thereby rendering 
thee verification more international. See Cottereau (1991), p. 78. But see also De Jonge 
Oudraatt (1992), p. 222-223, who asserts that the verification mechanism of the Antarctic 
Treatyy is of a highly discriminatory character, the very liberal attitude of the US in 
disseminatingg inspection results notwithstanding. 
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OuterOuter Space Treaty. The Outer Space Treaty has the rather futuristic 
provisionn that all stations, installations, equipment and space vehicles on the 
moonn and other celestial bodies shall be open to representatives of other 
Statess Parties on a basis of reciprocity.495 Such representatives shall give 
reasonablee advance notice of a projected visit (Art. XII) . This 'right to 
conductt a visit' can be considered the only provision of verification in the 
Outerr Space Treaty. The treaty makes explicit that States Parties to the 
Treatyy bear international responsibility for their activities in outer space 
(Art.. VI) . There is international liability for damage inflicted to a State Party 
byy objects launched into space by another State Party; Art. VII contains one 
off  the rare examples in international law of liability per se. It has probably 
beenn envisaged by the drafters that potential problems regarding compliance 
couldd be solved with reference to the law of State responsibility thereby 
renderingg a treaty-based verification mechanism redundant. In recent years, 
manyy proposals have been made regarding arms control in outer space in 
generall  and regarding the strengthening of the verification mechanism of the 
Outerr Space Treaty in particular, but no amendment of the Treaty has been 
madee so far. 

MoonMoon Agreement. The Moon Agreement contains, like the Outer Space 
Treaty,, a provision on international responsibility (Art. 14). On top of that 
(andd unlike the Outer Space Treaty), the Moon Agreement contains a rather 
extensivee verification mechanism (Art. 15). Each State Party may assure 
itselff  that the activities of other States Parties in the exploration and use of 
thee moon are compatible with the provisions of the Agreement. To this end, 
alll  space vehicles, equipment, facilities, stations and installations on the 
moonn shall be open to other States Parties (Art. 15(1)). There is apparently 
noo 'trigger' required for States Parties wanting to assure themselves of 
compliancee by another State Party. Such States Parties shall give reasonable 
advancee notice of a projected visit, in order that appropriate consultations 
mayy be held and that maximum precautions may be taken to assure safety 
andd to avoid interference with normal operations in the facility to be visited 
(Art.. 15(1)). This fact-finding within the verification process through the 
methodd of visits ('inspection') will be the primary source from which a State 
Partyy may acquire 'reason to believe that another State Party is not fulfillin g 
thee obligations incumbent upon it pursuant to the Agreement or that another 
Statee Party is interfering with the rights which the former State has under 
thee Agreement' (Art. 15(2)).496 A State Party that has such 'reasonable' 

Shuhuaa (1991), at p. 125-126 points out that the verification mechanism of the Outer-
Spacee Treaty works through the principles of 'reciprocity' and 'equality': States Parties 
assumee no unilateral obligations towards each other. 

Thee Moon Agreement has no provisions on monitoring for compliance-control purposes. 
Althoughh a State Party could obtain from whatever circumstance or event 'reason' to believe 
thatt non-compliance occurs, it will most likely first assure itself, in accordance with par. 1 of 
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suspicionn may request consultations with the suspected State Party. A State 
Partyy receiving such a request shall enter into consultations without delay. 
Anyy other State Party which requests to do so shall be entitled to take part in 
thee consultations. Compared to the Outer Space Treaty, this provision is an 
importantt improvement. Each State Party participating in such consultations 
shalll  seek a mutually acceptable resolution of any controversy and shall bear 
inn mind the rights and interests of all States Parties. The UNS-G shall be 
informedd of the results of the consultations and shall transmit the 
informationn received to all States Parties concerned. In pursuance of Art. 15, 
anyy State Party may act on its own behalf or with the full or partial 
assistancee of any other State Party or through appropriate international 
proceduress within the framework of the UN in accordance with the Charter 
(Art.. 15(1)). In the rounds of consultations, the facts that gave a State Party 
reasonn to suspect another State Party of not complying, wil l be measured 
againstt the norms of the Agreement. The review within the verification 
processs thus takes place in the consultations. An (unofficial) 'assessment' 
mayy result from the consultations.497 If the consultations do not lead to a 
mutuallyy acceptable solution, the Parties concerned shall start dispute 
settlementt procedures (Art. 15(3)). 

3.23.2 Verification provisions in other global arms control treaties 

LTBT.LTBT. The LTBT has no verification provisions. In the days of its creation, 
inspectionn between the nuclear powers was considered 'legalised espionage' 
andd less intrusive methods were not considered necessary. The treaty does 
nott refer to any regular meeting of the Parties whatsoever, let alone a 
consultationn forum, even though the meeting of the 'Original Parties' could 
bee regarded as something like that.498 Parties were expected to use their 
NTMss also for verification purposes. 

Art.. 15, that the activities of other States Parties are compatible with the provisions of the 
Agreement. . 
4977 Parties will in most cases debate the issue of controversy among themselves. There is no 
independentt body placed above the Parties to make an official assessment. The conclusions of 
thee consultations will instead provide an overview of the conflicting points of view of the 
Partiess concerned as long as they have not reached a mutually acceptable settlement. 
4988 Cf. Schwelb (1964). The sole reference to a meeting is in Art. II of the Treaty. According 
too Art. 11(1), any Party may propose amendments to the Treaty. If one-third or more of the 
Partiess request the Depository Governments to do so, they shall convene a conference, to 
whichh they shall invite all the Parties, to consider such amendment. In 1991, this provision 
wass used in an attempt to amend the LTBT to envelop a prohibition on underground nuclear 
weaponn tests too. This attempt failed because of a veto against the amendment exercised by 
thee NWS (granted to them, as the 'Original Parties', by Art. 11(2)). 
4999 See Abbott (1993), p. 32-33. 
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Sea-BedSea-Bed Treaty. The Sea-Bed Treaty has a verification mechanism in Art. 
HI.. Since the Treaty relates primarily to regions beyond national 
jurisdiction,, the Sea-Bed Treaty might have been expected to contain a 
stricterr and more invasive system than it has.500 In order to promote the 
objectivess of and ensure compliance with the provisions of the Treaty, each 
Statee Party to the Treaty shall have the right to verify through observation 
thee activities of other States Parties to the Treaty on the sea-bed and the 
oceann floor and in the subsoil thereof beyond the zone referred to in Art. I of 
thee Treaty, provided that observation does not interfere with such activities. 
Observationn can be considered to constitute the fact-finding method of the 
verificationn process in the Sea-Bed Treaty.501 Art. m(2) provides that if after 
suchh observation reasonable doubts remain concerning the fulfilment of the 
obligationss assumed under the Treaty, the State Party having such doubts 
andd the State Party that is responsible for the activities giving rise to the 
doubtss shall consult with a view to removing the doubts. The use of the 
wordd 'remain' makes clear that some significant event or incident raised 
doubtss and that as a result the observation took place.502 The reasons for the 
doubtss can be anything; the Treaty does not set any restrictions as to their 
possiblee source.503 Art. 111(5) indicates inter alia that verification pursuant to 
Art.. HI may be undertaken by any State Party using its own means (of 
verification).5044 These NTMs shall in many cases be the primary source from 
whichh a State Party acquires its reasonable doubts. If after the first 
consultationss the doubts persist, the State Party having such doubts shall 
notifyy the other States Parties, and the Parties concerned shall co-operate on 
suchh further procedures for verification as may be agreed, including 
appropriatee inspection of objects, structures, installations or other facilities 
thatt reasonably may be expected to be of a kind described in Art. I of the 
Treaty,, i.e. specifically designed for storing, testing or using nuclear 
weaponss or any other types of weapons of mass destruction. The method of 
on-sitee inspection is thus available, albeit that apparently the inspection 
referredd to in Art. HI(2) can only be carried out with the ad hoc consent of 

5üüSeeMahiou(1991),p.. 191. 
5011 Presumably, the means available for observation encompass NTMs. See Mahiou (1991), p. 
192.. Furthermore, one might in this respect even consider the possibility of on-site inspection. 
Seee Myjer (1994), p. 156. 
5022 The only limitation that Art. VII(l ) places on the right to verify through observation is that 
thee observation must not interfere with the activities of other States Parties on the sea-bed. 
Fromm the other paragraphs of the article it becomes clear that the observing Party is presumed 
too have reasonable doubts. The text of par. 1 however does not require the presence of 
reasonablee doubts as a prerequisite for the right to conduct an observation. 

Consequentlyy there is also no provision on apparent misuse of the verification mechanism. 
Provisionss on apparent misuse can for example be found in the CWC and the CTBT; see 
infra,infra, Chapter [6]. 

044 Art. 111(5) provides in addition that verification may be undertaken by any State Party with 
thee full or partial assistance of any other State Party, or through appropriate international 
proceduress within the framework of the UN and in accordance with its Charter. 
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thee accused State. After completion of the further procedures for 
verification,, an appropriate report shall be circulated to other Parties by the 
Partyy that initiated such procedures (Art. 111(2)). It is noticeable that the 
institutionall  design of these 'further procedures of verification' has been left 
completelyy to the Party having reasonable doubts and the Party that is 
responsiblee for the activities giving rise to the doubts. It appears from this 
provisionn that the verification of compliance in the Sea-Bed Treaty is treated 
inn the first place as a matter between the two Parties primarily concerned. 
Thee Parties concerned can agree on the procedures of their choice, with the 
side-notee that the Parties in the region of the activities, including any coastal 
State,, and any other Party so requesting, shall be entitled to participate in the 
consultationn and co-operation (Art. 111(2)). If the State responsible for the 
activitiess giving rise to the reasonable doubts is not identifiable by 
observationn of the object, structure, installation or other facility, the State 
Partyy having such doubts shall notify and make appropriate inquiries of 
Statess Parties in the region of the activities and of any other State Party. The 
Statee Party that is responsible for the activities shall consult and co-operate 
withh the other Parties as provided in Art. 111(2). If the identity of the Party 
responsiblee for the activities giving rise to the reasonable doubts cannot be 
ascertained,, then further verification procedures, including inspection, may 
bee undertaken by the inquiring State Party, which shall invite the 
participationn of the Parties in the region of the activities, including any 
coastall  State, and of any other Party desiring to co-operate (Art. 111(3)). The 
conductt of verification is only restricted in a very general manner by Art. 
111(6).. Verification activities pursuant to the Sea-Bed Treaty shall not 
interferee with activities of other States Parties and shall be conducted with 
duee regard for rights recognised under international law, including the 
freedomfreedom of the High Seas and the rights of coastal States with respect to the 
explorationn and exploitation of their continental shelves. The phase of 
revieww in the process of verification takes place in the rounds of 
consultationn to remove the doubts and in the co-operation on further 
proceduress for verification. The assessment as to non-compliance can be 
expectedd to be made in the 'appropriate report' after completion of the 
furtherr procedures for verification (Art. 111(2)). 

NPT.NPT. The NPT is linked to one of the most comprehensive verification 
systemss that exist today, viz. the system of safeguards agreements concluded 
betweenn the individual members of the NPT on the one hand and the IAEA 
onn the other hand.505 The NPT itself contains the undertaking for each 
NNWSS to accept safeguards as set forth in an agreement to be negotiated 

5055 On the IAEA safeguards system, see infra, Chapter [6]. Not only the NPT provides a legal 
basiss for the conclusion of a safeguards agreement with the IAEA; also all NWFZ Treaties 
explicitlyy refer to the safeguards system in connection with the verification of compliance. 
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andd concluded with the IAEA in accordance with the Statute of the IAEA 
andd the Agency's safeguards system, for the exclusive purpose of 
verificationn of the fulfilment of its obligations assumed under the NPT with 
aa view to preventing diversion of nuclear energy from peaceful uses to 
nuclearr weapons or other nuclear explosive devices (Art. 111(1)). The 
methodss and institutional design of the verification mechanism of the NPT 
aree completely external to the NPT itself. It should be realised that the IAEA 
safeguards,, aiming to verify the fulfilment of certain obligations assumed 
underr Art. Il l NPT, is the only established verification system under the 
NPT,, whereas the fulfilment of other obligations assumed under the NPT 
remainss unverified or even unverifiable.506 

BWC.BWC. For a long time, biological weapons were considered uncontrollable 
andd ineffective as battlefield weapons. This view seems to be reflected in 
thee relatively limited verification provisions of the BWC (as compared to 
otherr arms control treaties with a similar scope of substantive law). The 
BWCC contains a general provision on verification in Art. V. The States 
Partiess to the Convention undertake to consult one another and to co-operate 
inn solving any problems which may arise in relation to the objective of, or in 
thee application of the provisions of, the Convention.507 Consultation and co-
operationn may also be undertaken through appropriate international 
proceduress within the framework of the UN and in accordance with its 
Charterr (Art. V). As was agreed in the First Review Conference of the BWC 
off  1980 and reaffirmed in the Second one of 1986, these 'international 
procedures'' include the right to request a consultative meeting of all Parties 
att the expert level.508 The Third Review Conference adopted procedures on 
thiss formal consultative meeting and authorised it to consider and clarify any 
problemss arising in relation to the objective or the application of the 
BWC.5099 An extraordinary verification provision can be found in Art. VI, 
wheree the UNSC assumes the role of verifying body. Usually, the UNSC 
onlyy comes into the picture after a prior assessment has been made that a 
Partyy has violated the Treaty and that corrective action is required. In case 
off  the BWC, there is no special standing body that determines whether or 
nott a State Party has violated the BWC. Any State Party which finds that 
anyy other State Party is acting in breach of obligations deriving from the 
provisionss of the Convention may lodge a complaint with the UNSC (Art. 

5066 See von Beackmann (1991), p. 168. 
Theree is no qualification whatsoever regarding the nature or origin of the problem. Since 

thee BWC does not contain any real provisions on monitoring it can be expected that NTMs of 
verificationn will be the main sources that reveal potential problems between the Parties. 
5088 See Karkoszka (1991), p. 212 and 219. 
5099 See Final Document BWC (1991), p. 5-8. At the Fourth Review Conference, the validity 
off  the procedures was reaffirmed, although it was noted that the procedures had not been 
invoked.. See Final Document BWC (1996), p. 19. 
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VI(1)).. Thus, States Parties are considered to make their own 'findings' that 
anotherr State Party is acting in breach of the Convention. The complaint 
shouldd include all possible evidence conforming its validity, as well as a 
requestt for its consideration by the UNSC. Each State Party undertakes to 
co-operatee in carrying out any investigation which the UNSC may initiate, 
inn accordance with the provisions of the Charter of the UN, on the basis of 
thee complaint received by the Council. The UNSC shall inform the States 
Partiess of the results of the investigation (Art. VI(2)). Hence, it is the UNSC 
thatt does most of the fact-finding (through 'investigation') and performs the 
stagess of review and assessment in the verification of the BWC. Each State 
Partyy undertakes to provide or support assistance, in accordance with the 
UNN Charter, to any Party to the Convention which so requests, if the UNSC 
decidess that such Party has been exposed to danger as a result of violation of 
thee Convention (Art. VII) . Also from this provision it becomes clear that the 
UNSCC has the authority to take the final decisions. But it is also clear that 
underr the supervisory mechanism of the BWC verification and correction 
tendd to intermix. The UNSC under the BWC makes the assessment as a 
resultt of its own investigation and at the same time it is the only organ that 
mayy authorise the taking of enforcement measures in accordance with 
Chapterr VII of the UN Charter. The importance of the right of veto of the 
fivefive Permanent Members is an additional questionable consequence, of the 
prominentt role of the UNSC. This is a valid observation, even though the 
proceduree of Art. VI is without prejudice to the prerogative of the States 
Partiess to the BWC to consider jointly the cases of alleged non-compliance 
withh the provisions of the BWC and to make appropriate decisions in 
accordancee with the UN Charter and applicable rules of international law.510 

Itt is this lack of an institutional design and the rather unclear dual function 
off  the UNSC that gave rise to questions during the Review Conferences and 
thatt has induced the comprehensive review of the BWC that is currently 
goingg on.511 Furthermore, the disclosure of the clandestine biological 
weaponss program of Russia, that had been functioning between 1973 and 
1992,, has affirmed the inherent weaknesses of the current verification 
mechanismm of the BWC. 

ENMODENMOD Convention. The ENMOD Convention provides in Art. V(l ) a 
verification-provisionverification-provision which is almost identical to the one in the BWC and 
thee Sea-Bed Treaty. The States Parties undertake to consult one another and 
too co-operate in solving any problem which may arise in relation to the 
objectivess of, or in the application of the provisions of, the Convention. 

5100 See Final Document BWC (1996), p. 21. 
5111 By Special Conference in 1994 an Ad Hoc Group was established to consider the 
strengtheningg of the compliance mechanism of the BWC, which has to round off its 
negotiationss on a Protocol to the BWC before the start of the Fifth Review Conference in 
2001;; see Final Document BWC (1996), p. 27-29. 
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Consultationn and co-operation pursuant to Art. V of the ENMOD 
Conventionn may also be undertaken through appropriate international 
proceduress within the framework of the UN and in accordance with its 
Charter.. In contrast to the BWC, the ENMOD Convention for the purposes 
sett forth in Art. V(l ) provides that the Depository shall, within one month of 
thee receipt of a request from any other State Party to the Convention, 
convenee a Consultative Committee of Experts (Art. V(2)).512 The 
internationall  procedures in accordance with which consultation and co-
operationn pursuant to Art. V(l ) take place may include the services of 
appropriatee international organisations as well as of a Consultative 
Committeee of Experts convened pursuant to par. 2.513 Any State Party may 
appointt an expert to the Committee whose functions and rules of procedure 
aree set out in the Annex, which constitutes an integral part of the ENMOD 
Convention.. Each expert may be assisted at meetings by one or more 
adviserss (Annex, par. 4). The rules on decision-making are simple: the 
Committeee shall decide procedural questions relative to the organisation of 
itss work where possible by consensus, but otherwise by a majority of those 
presentt and voting. There shall be no voting on matters of substance (Annex, 
par.. 2). This means that matters of substance wil l be decided by 
consensus.5144 The Consultative Committee of Experts shall undertake to 
makee appropriate findings of fact and provide expert views to any problem 
raisedd pursuant to par. 1 of Art. V by the State Party requesting the 
conveningg of the Committee (Annex, par. 1). Each expert on the Committee 
shalll  have the right, through the Chairman, to request from States, and from 
internationall  organisations, such information and assistance as the expert 
considerss desirable for the accomplishment of the Committee's work 
(Annex,, par. 5). From these provisions it is clear that if called upon, the fact-
findingg and review within the verification process are performed by the 

5122 During the negotiations on the ENMOD Convention, several delegations objected to the 
ideaa that the UNSC would be the only organ involved in the supervisory procedure; it was felt 
thatt an intermediate body was needed which could investigate the matter on an expert basis 
beforee the UNSC was involved. See Anastassov (1991), p. 272. 
5133 This Consultative Committee is clearly not an international organisation or an organ of an 
internationall  organisation. It is not a standing Committee; the Treaty text speaks of 'a' 
Consultativee Committee that shall be convened (within one month) upon request. Parties 
'may'' appoint an expert to the Committee. This means the composition of a Consultative 
Committeee may differ from case to case. Par. 3 of the Annex to the Convention provides that 
thee Depository or his representative shall serve as the Chairman of the Committee. 
5144 Consensus means that all the Parties have to agree without voting. If voting was required 
thenn the Treaty would have prescribed decision-making by unanimity. Note however that this 
Annexx leaves open some questions, such as how it should be decided whether a matter is of a 
institutionall  or of a substantive nature or what is meant by 'members present and voting' 
(theree is no indication that members could loose their right to vote) or how many votes each 
memberr has. With regard to this latter question it no doubt is one vote per member, but it still 
iss somewhat careless not to mention this at all in the Annex. 
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Consultativee Committee of Experts.515 The Committee also makes some sort 
off  factual 'assessment': it shall transmit to the Depository a summary of its 
findingss of fact incorporating all views and information presented to the 
Committeee during its proceedings. The Depository shall distribute the 
summaryy to all States Parties (Art. V(2)). Most probable, this is a kind of 
'preliminaryy assessment', because the ENMOD Convention contains on top 
off  this institutionalised verification mechanism another verification 
mechanismm which is identical to the one in the BWC. Consequently, it can 
bee upheld that the Consultative Committee of Experts is not entitled to 
officiallyy assess whether a violation of the Convention has taken place and 
byy whom.516 Any State Party which has reason to believe that any other 
Statee Party is acting in breach of obligations deriving from the provisions of 
thee Convention may lodge a complaint with the UNSC. Such a complaint 
shouldd include all relevant information as well as all possible evidence 
supportingg its validity. The UNSC may initiate an investigation on the basis 
off  the complaint and shall inform the States Parties of the results of the 
investigation.. In short, the main difference between the verification 
mechanismm of the BWC on the one hand and the ENMOD Convention on 
thee other, is that the latter offers a supplement to the UNSC complaints-
procedure.. States Parties 'may' use the services of the Consultative 
Committeee of Experts (Art. V(l)) ; the procedure of verification through the 
Committeee is not obligatory nor is it linked to the right to lodge a complaint 
withh the UNSC. Although the UNSC will not completely disregard the 
summaryy of findings of the Committee, the conclusions of the latter (mostly 
findingss of fact) cannot bind the UNSC. The UNSC makes the final 
assessmentt regarding compliance (the mixture between verification and 
correctionn is again manifest). Like under the BWC, each State Party 
undertakess to provide or support assistance, in accordance with the 
provisionss of the Charter of the UN, to any State Party which so requests, if 
thee UNSC decides that such Party has been harmed or is likely to be harmed 
ass a result of violation of the Convention (Art. V(5)). 

InhumaneInhumane Weapons Convention. The Inhumane Weapons Convention has no 
provisionss on verification. This is definitely a drawback of the treaty. In 
statementss or declarations made on signature of the Convention, some States 
clearlyy pointed out that the Convention fails to provide for verification of 
anyy violation of its clauses, 'thus weakening its binding force'.517 It is to be 

5155 There is emphasis on the 'findings of fact' in the Annex to the Convention. However, the 
factt that the procedure is used in the process of consultation and co-operation in order to 
solvee any problems which may arise (Art. V(l) ) and the fact that expert views are provided 
andd information is requested (Art. V(2) and Annex, par. 1 and 5) both indicate that the 
Committeee also reviews the facts it has found. 
5166 See Anastassov (1991a), p. 273. 
5177 See par. 3 of the Statement made by China on signature of the Convention. See also 
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regrettedd that the States that participated in the preparation of the texts of 
bothh the Convention and its Protocols have been unable to reach agreement 
onn provisions that would ensure respect for the obligations deriving from 
thosee texts, but the Review Conferences that can be held pursuant to Art. 8 
off  the Convention could be used to submit proposals aimed at filling  this 
gap.5'8 8 

APMAPM Convention. Like several other arms control treaties, the APM 
Conventionn provides for a procedure for consultation and co-operation to 
resolvee questions relating to compliance with its provisions (See Art. 8). A 
Statee Party may submit, through the UNS-G, a Request for Clarification of 
questionss of compliance by another State Party. The State Party that 
receivess the request shall provide, again through the UNS-G, within 28 days 
alll  information which would assist in clarifying the matter. If the requesting 
Statee Party does not receive such a response within that period, or if it 
deemss the response to be unsatisfactory, it may submit the matter, through 
thee UNS-G, to the 'Meeting of the States Parties'. Given that the APM 
Conventionn only provides that such meetings shall take place 'regularly', 
andd at least once a year (see Art. 11), it may be important that an alternative 
proceduree is offered. Thus, the requesting State Party may propose, through 
thee UNS-G, the convening of a Special Meeting of the States Parties to 
considerr the matter.519 The meeting of the States Parties, be it a Special 
Meetingg or not, shall first decide by consensus, or, failing this despite all 
efforts,, by a majority of States Parties present and voting, to consider the 
matterr further. If further clarification is required, the (Special) Meeting of 
thee States Parties shall authorise a fact-finding mission and decide on its 
mandatee by a majority of States Parties present and voting. The Mission, 
consistingg of up to nine experts, shall collect additional information on the 
spott or in other places directly related to the alleged compliance issues 
underr the jurisdiction or control of the requested State Party (Art. 8(8)). 
Uponn request from the (Special) Meeting of the States Parties, the UNS-G 
shalll  appoint the members of the fact-finding mission (candidates are 
providedd by States Parties according to the procedure of Art. 8(9)), which, 
uponn at least 72 hours notice, shall arrive in the territory of the requested 
Statee Party at the earliest opportunity and remain there for no more than 14 
dayss (Art. 8(11, 15)). The fact-finding mission shall have the right to 
introducee the necessary equipment into the territory of the requested State 
Party,, speak with all relevant persons, and have access to relevant areas and 
installations,, albeit that the requested State Party shall have the right to 

Anastassov(1991b),, p. 283. 
5,88 See the Declarations made on signature of the Convention by France, Italy and the USA. 
5199 Art. 8(5); see also Art. 11(3). At least one-third of the States Parties must indicate that they 
favourr such Special Meeting before it can be convened by the UNS-G. A quorum for this 
Speciall  Meeting, however, shall consist of a majority of States Parties. 
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protectt sensitive equipment, constitutional obligations and the safety of the 
memberss of the fact-finding mission (Art. 8(12-14)). The mission shall 
reportt the results of its findings, through the UNS-G, to the (Special) 
Meetingg of the States Parties (Art. 8(17)). A review of all relevant 
information,, including the report of the mission, is performed by the 
(Special)) Meeting of the States Parties. Decisions upon this review are taken 
byy consensus, or, failing this, by two-thirds majority of the States Parties 
presentt and voting (Art. 8(20)). Like in many other arms control treaties, 
theree is no explicit mentioning of the assessment of compliance. Instead, it 
iss provided that the Meeting of the States Parties may 'request' the 
requestedd State Party to take measures to address the compliance issues 
withinn a specified period of time, and that the requested State Party shall 
reportt on all measures taken in response to this request (Art. 8(18)). Rather 
open-ended,, it is furthermore provided that the (Special) Meeting may also 
suggestt to the States Parties concerned ways and means to further clarify or 
resolvee the matter under consideration, including the initiation of 
appropriatee procedures in conformity with international law. Art. 8 carries 
thee noteworthy title of 'Facilitation and clarification of compliance'; this 
seemss to underline that good faith intentions as to compliance are expected 
fromfrom the States Parties. In the same line, it is provided that if in the course of 
thee fact-finding procedure there arise circumstances where the issue at hand 
iss determined to be due to circumstances beyond the control of the requested 
Statee Party, the (Special) Meeting of the States Parties may recommend 
appropriatee measures, including the use of co-operative measures referred to 
inn Art. 6 of the APM Convention (See Art. 8(19)). 

3.33.3 Verification provisions in Nuclear Weapon Free Zone Treaties 
Thee NWFZ Treaties are all characterised by rather elaborate supervisory 
mechanisms.. Given the fact that the NWFZ Treaties mostly contain 
provisionss on methods of verification and far less provisions on dispute 
settlementt and correction/enforcement, the most merit can be derived from 
dealingg with the institutional design of these treaties in connection with the 
verificationn phase of the process of international supervision. First the 
institutionall  design and next the methods of supervision of the NWFZ 
Treatiess (in chronological order) wil l separately be dealt with. 

3.3.13.3.1 The institutional design of the Tlatelolco Treaty 
Thee Tlatelolco Treaty was the first treaty to establish a comprehensive 
verificationn mechanism, 'administered' by a specialised international 
organisationn having a wide variety of supervisory methods at its disposal. In 
orderr to ensure compliance with the obligations of the Treaty, the 
Contractingg Parties establish an international organisation to be known as 
thee Agency for the Prohibition of Nuclear Weapons in Latin America ('the 
Agency'' or 'OPANAL'). Only the Contracting Parties shall be affected by 
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itss decisions (Art. 7(1)). It is clear that the Agency has been set up 
specificallyy to induce compliance with the provisions of the Treaty and it is 
madee explicit that the Agency is deemed to have no power outside the 
Treatyy regime. The Contracting Parties agree to extend to the Agency full 
andd prompt co-operation in accordance with the provisions of the Treaty, of 
anyy agreement they may conclude with the Agency and of any agreements 
thee Agency may conclude with any other international organisation or body 
(Art.. 7(3)). There are established as principal organs of the Agency a 
Generall  Conference, a Council and a Secretariat (Art. 8(1)). The General 
Secretaryy is the chief administrative officer of the Agency (Art. 11(1)). Such 
subsidiaryy organs as are considered necessary by the General Conference 
mayy be established within the purview of the Treaty (Art. 8(2)). 

TheThe General Conference 
Thee General Conference, the supreme organ of the Agency (see Art. 9( 1)), 
shalll  be composed of all Contracting Parties; it shall hold regular sessions 
everyy two years and may also hold special sessions whenever the Treaty so 
provides,, or, in the opinion of the Council, the circumstances so require. 
Eachh Member of the Agency shall have one vote. The General Conference 
hass the widest range of powers: it may consider and decide on any matters 
orr questions covered by the Treaty, within the limits thereof, including those 
referringg to powers and functions of any organ provided for in the Treaty 
(Art.. 9(2a)). As a special task, the General Conference is required to 
establishh procedures for the control system to ensure observance of the 
Treatyy in accordance with its provisions. The General Conference has many 
importantt 'internal' powers relating to the functioning of the Agency and its 
organs.. The General Conference shall elect its officers for each session 
andd may establish such subsidiary organs as it deems necessary for the 
performancee of its functions (Art. 9(4)). The decisions of the General 
Conferencee shall be taken by a two-thirds majority of the Members present 
andd voting in the case of matters relating to the control system and measures 
inn the event of violation of the Treaty (as referred to in Art. 20 of the 
Treaty),, the admission of new Members, the election and removal of the 
Generall  Secretary, adoption of the budget and matters related thereto. 
Decisionss on other matters, as well as procedural questions and also the 
determinationn of which questions must be decided by a two-thirds majority, 

Thee General Conference shall elect the Members of the Council and the General Secretary; 
mayy remove the General Secretary from office if the proper functioning of the Agency so 
requiress and shall be the organ competent to authorise the conclusion of agreements with 
Governmentss and other international organisations and bodies (Art. 9(2c, d, g)). Moreover, 
thee General Conference shall adopt the Agency's budget and fix the scale of financial 
contributionss to be paid by Member States, taking into account the scale and criteria for the 
samee purpose by the UN. The General Conference shall adopt its own rules of procedure (Art. 
9(6)). . 
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shalll  be taken by a simple majority of the Members present and voting (Art. 
9(5)).521 1 

TheThe Council 
Thee Council shall be composed of five Members of the Agency elected by 
thee General Conference from among the Contracting Parties for a term of 
fourr years, due account being taken of equitable geographical distribution 
(Art.. 10(1)). Each Member of the Council shall have one representative 
(Art.. 10(3)). The Council shall be so organised as to be able to function 
continuouslyy (Art. 10(4)). The Council shall elect its officers for each 
sessionn and shall adopt its own rules of procedure (Art. 10(7), (9)). It shall 
submitt an annual report on its work to the General Conference as well as 
suchh special reports as it deems necessary or which the General Conference 
requestss of it (Art. 10(6)). In addition to the functions conferred upon it by 
thee Treaty and those which may be assigned to it by the General Conference, 
thee Council shall, through the General Secretary, ensure the proper 
operationn of the control system in accordance with the provisions of the 
Treatyy and with the decisions adopted by the General Conference (Art. 
9(5)).. Thus, the Council has the function of 'executive organ' of the 
Agency,, which has to account for its work to the General Conference at 
leastt once a year. The decisions of the Council shall be taken by a simple 
majorityy of its members present and voting (Art. 10(8)). 

TheThe Secretariat 
Thee Secretariat shall consist of a General Secretary and of such staff as the 
Agencyy may require (Art. 11(1)). Like the Council, the General Secretary 
shalll  ensure the proper operation of the control system in accordance with 
thee provisions of the Treaty and the decisions taken by the General 
Conferencee (Art. 11(3)). The Secretariat is an independent organ; its 
officialss are responsible only to the Agency. The Contracting Parties 
undertakee to respect this exclusively international character of the tasks of 
thee officials and shall not seek to influence them in the discharge of their 
responsibilitiess (See Art. 11(6), (7)). 

3.3.23.3.2 Methods of verification in the Tlatalolco Treaty 
Forr the purpose of verifying compliance with the obligations entered into by 
thee Contracting Parties in accordance with Art. 1, a control system shall be 
establishedd which shall be put into effect in accordance with the provisions 
off  Arts. 13-18 of the Treaty (Art. 12(1)).522 Article 13 introduces the IAEA 

5211 The provision which questions must be decided by a two-thirds majority appears in treaties 
off  a more recent date as a decision that itself should also be made by a two-third majority. 
5222 Par. 2 of Art. 12 provides that the control system shall be used in particular for the purpose 
off  verifying (a) that devices, services and facilities intended for peaceful uses of nuclear 
energyy are not used in the testing or manufacture of nuclear weapons; (b) that none of the 
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safeguardss system into the control system of the Tlatelolco Treaty. Each 
Contractingg Party shall negotiate multilateral or bilateral agreements with 
thee IAEA for the application of safeguards to its nuclear activities. Art. 17 
off  the Treaty makes clear that nothing in the provisions shall prejudice the 
rightss of the Contracting Parties, in conformity with the Treaty, to use 
nuclearr energy for peaceful purposes, in particular for their economic 
developmentt and progress. Here too, reference is made to the system of the 
IAEA,, which in the first place means to prevent the conversion of peaceful 
nuclearr energy to military applications. In connection with the monitoring 
provisionss of Art. 14, Art. 15(1) provides that at the request of any of the 
Contractingg Parties, the General Secretary may request any of the 
Contractingg Parties to provide the Agency with complementary or 
supplementaryy information regarding any event or circumstance connected 
withh compliance with the Treaty, explaining his reasons. The Contracting 
Partiess undertake to co-operate promptly and fully with the General 
Secretary.5233 This 'clarification-like' method of fact-finding within the 
verificationn process links up very well with the general fact-finding resulting 
fromfrom the monitoring provisions of the Treaty. 
Thee most important method of verification can be found in Art. 16, viz. 
speciall  inspections. Here, a particular replacement has been introduced by 
thee 1992 amendment of the Tlatelolco Treaty.524 Whereas the 'old' text of 
thee treaty foresaw in a treaty-specific and clearly circumscribed inspection-
procedure,, the new text relies entirely on the IAEA, with OP ANAL playing 
onlyy a minor role. The 'new' Art. 16(1) provides that the IAEA has the 
powerr of carrying out special inspections in accordance with Art. 12 and 
withh the agreements referred to in Art. 13 of the Tlatelolco Treaty.525 The 

activitiess prohibited in Art. 1 of this Treaty are carried out in the territory of the Contracting 
Partiess with nuclear materials or weapons introduces from abroad, and (c) that explosions for 
peacefull  purposes are compatible with Art. 18 of the treaty. 
5233 The 'hierarchy' between the organs of the organisational framework of the Tlatelolco 
Treatyy again appears from this provision. The General Secretary may do his request only with 
thee authorisation of the Council (Art. 15(1)) and shall inform the Council and the Contracting 
Partiess forthwith of such requests and the respective replies (Art. 15(2)). It is remarkable, that 
thee 1992 amendment of Art. 15 (1) introduced the line 'at the request of any of the 
Contractingg Parties', thereby expressly excluding a possible right of initiative of the General 
Secretary.. There must be certain reasons why the General Secretary would ask for additional 
informationn (the General Secretary even has to explain these reasons). 
5244 See Res. 290 (VII ) of the General Conference of OP ANAL , in CD/1196, 8 April 1993, p. 
33 ('replacement of the existing Article 16 in effect'). 
5255 In the old text, the Council of OP ANAL clearly had inspection powers of its own: "The 
IAEAA and the Council established by the Treaty have the power of carrying out special 
inspectionss in the following cases: (a) In the case of the IAEA, in accordance with the 
agreementss referred to in Art. 13 of the Treaty; (b) In the case of the Council: (i) when so 
requested,, the reasons for the request being stated, by any Party which suspects that some 
activityy prohibited by this treaty has been carried out or is about to be carried out, either in the 
territoryy of any other Party or in any other place on such latter Party's behalf, the Council 
shalll  immediately arrange for such an inspection in accordance with Art. 10, par. 5; (ii) when 
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repeatedd reference in the old text of Art. 16 to 'suspicion of or 'being 
chargedd with' a violation of the Treaty indicates that the special inspections 
weree originally set up as challenge not routine inspections. This was 
underlinedd by the fact that in the old text, the Contracting Parties undertook 
too grant the inspectors carrying out such special inspections full and free 
accesss to all places and all information which might be necessary for the 
performancee of their duties and which were directly and intimately 
connectedd with the suspicion of violation of the Treaty (old Art. 16(4)). This 
wordingg indicated the almost unrestrained freedom of action that the 
inspectorss were granted in the territory of the Contracting Party wherein the 
inspectionn was carried out. It should however be mentioned that no 
challengee has ever been submitted leading to special inspections.526 The 
'trigger'' mechanism in the new Art. 16(2) shows not even a sign of a 
'challenge'' character. It provides that at the request of any of the 
Contractingg Parties and in accordance with the procedures established in 
Art.. 15 of the treaty, the Council may submit for the consideration of the 
IAEAA a request that the necessary mechanisms be put into operation to carry 
outt a special inspection. Thus, the Council has lost its power of inspection 
andd is left with a mere right of requesting a special inspection, to be carried 
outt by the IAEA. The General Secretary shall request the Director General 
off  the IAEA to transmit to him the information forwarded to the Board of 
Governorss of the IAEA relating to the conclusion of the special inspection. 
Thee General Secretary shall make this information promptly available to the 
Council,, who, in its turn, shall transmit this information to all the 
Contractingg Parties (new Art. 16(3) and (4)). Before the 1992 amendment, 
OPP ANAL had itself the power to conclude the special inspection by way of 
aa report.527 There was even provision for review of the report and an 
assessmentt to be made by the General Conference convened in special 
session.5288 Notwithstanding this legal capacity, it should be noted that in 

requestedd by any Party which has been suspected of or charged with having violated this 
Treaty,, the Council shall immediately arrange for the special inspection requested in 
accordancee with Art. 10, par. 5". The explicit reference to Art. 10(5) means that the Council 
(andd the General Secretary as well - Art. 11(3)) must act in accordance with the decisions 
adoptedd by the General Conference. 
5266 See Estrada Oyuela (1991), p. 151. 
5277 It was clear from par. 2, 5, 6, and 7 of old Art. 16 that the special inspection would be 
finishedd with the drawing-up of a report. A copy of any report (this means, any report 
resultingg from a special inspection conducted by the IAEA as well as any report resulting 
fromfrom a special inspection carried out by the Council of the Agency) was to be transmitted to 
alll  the Parties by the Council through the General Secretary (old Art. 16(5)). Similarly, the 
Councill  was to send through the General Secretary to the UNS-G and to the Council of the 
OASS a copy of any report resulting from any special inspection carried out in accordance with 
par.. 1(b) (i) and (ii) of Art. 16 (old Art. 16(6)). The UMS-G would receive the copy of the 
reportt 'for transmission to the UNSC and the UNGA', the Council of the OAS would receive 
thee copy of the report 'for its information' (old Art. 16(6)). 
5288 The review phase of the verification process would be reached in old Art. 16(7). Par. 7 
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practice,, OP ANAL has always lacked the technical capability to review and 
assesss information. For this reason, and for reasons of managing 
confidentialityy of the information received, the increased role of the IAEA 
shouldd be welcomed (contrary to OP ANAL , the IAEA has implemented a 
confidentialityy system). With the amended treaty, it can of course be argued 
thatt the stages of review and assessment of the verification process already 
takee place by the carrying out of, and the report resulting from, the IAEA-
inspection.. However, the institutional structure of the Tlatelolco Treaty 
bringss along that the General Conference, as the supreme organ of the 
Agency,, shall be the organ competent to make any final assessment 
regardingg issues of compliance in the process of verification. This final 
assessmentt can be based on the inspection report, that is transmitted to all 
thee Contracting Parties (new Art. 16(4)) and that is therefore known to them, 
orr it may be based on other sources not described in particular (e.g., the 
informationn received through the monitoring provisions of Art. 14). 'New' 
Art.. 21(1) provides that the General Conference shall take note of all cases 
inn which, in its opinion, any Contracting Party is not complying fully with 
itss obligations under the Treaty.529 This means the General Conference can 
stilll  be considered the assessing body of the Treaty, conceiving its opinion 
withh the help of the outcome of the special inspections carried out by the 
IAEA. . 

3.3.33.3.3 The institutional design of the Rarotonga Treaty 
Contraryy to the other NWFZ Treaties, the Rarotonga Treaty does not 
establishh a standing organisation for the purpose of compliance-control. 
Sincee most Parties to the Treaty do not have the technological capability to 
buildd nuclear weapons and are least developed countries, it was important to 
limi tt the cost of the Treaty's verification system by keeping it simple.530 

Theree is established a Consultative Committee which shall from time to time 
bee convened by the Director (of the South Pacific Bureau for Economic Co-
operation,, see Art. 9(1)). Institutional provisions on the Consultative 
Committee,, which can be found in Annex 3 to the Treaty, leam that it shall 
bee constituted of representatives of the Parties, each Party being entitled to 

providedd that the Council may decide, or any Contracting Party may request, the convening of 
aa special session of the General Conference for the purpose of considering the reports 
resultingg from any special inspection. In such a case, the General Secretary was to take 
immediatee steps to convene the special session requested. The General Conference, convened 
inn this special session, might make recommendations to the Contracting Parties and submit 
reportss to the UNS-G to be transmitted to the UNSC and the UNGA (old Art. 16(8)). It can be 
fairlyy questioned whether these 'recommendations' were meant to be legally binding on the 
Parties,, given that usually 'recommendations', contrary to 'decisions', refer to non-binding 
pronouncements. . 
5299 Due to a renumbering after the 1992 amendment, all articles as of old Art. 20, become new 
articless 21, etc. 
5300 See Findlay( 1991), p. 292. 
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appointt one representative who may be accompanied by advisers, and that a 
quorumm shall be constituted by representatives of half the Parties. Decisions 
off  the Consultative Committee shall be taken by consensus or, failing 
consensus,, by a two-thirds majority of those present and voting. The 
Consultativee Committee shall adopt such other rules of procedure as it sees 
fit .. There is a close financial and organisational relationship between this 
Consultativee Committee and the South Pacific Forum, which is the regional 
organisationn comprising the independent and self-governing States in the 
south-westt Pacific region.531 

3.3.43.3.4 Methods of verification in the Rarotonga Treaty 
Thee Rarotonga Treaty contains a control system for the general purpose of 
verifyingg compliance with the obligations deriving from the Treaty (Art. 8). 
Thiss control system comprises reports and exchange of information (the 
monitoringg provisions) as provided for in Art. 9, the consultations as 
providedd for in Art. 10 and Annex 4(1), the application to peaceful nuclear 
activitiess of safeguards by the IAEA as provided for in Annex 2, and a 
complaintss procedure as provided for in Annex 4 (see Art. 8). Without 
prejudicee to the conduct of consultations among Parties by other means, 
consultationss among the Parties can take place in accordance with an 
institutionalisedd procedure described in Art. 10 in connection with Annex 3 
off  the Treaty. The Director, at the request of any Party, shall convene a 
meetingg of the Consultative Committee established by Annex 3 for 
consultationn and co-operation on any matter arising in relation to the treaty 
orr for reviewing its operation (Art. 10). Annex 2 on IAEA Safeguards 
providess in par. 1 that the safeguards shall in respect of each Party be 
appliedd by the IAEA as set forth in an agreement negotiated and concluded 
withh the IAEA on all source or special fissionable material in all peaceful 
nuclearr activities within the territory of the Party, under its jurisdiction or 
carriedd out under its control anywhere.532 With the exception of the island 
Vanuatu,, all Members of the South Pacific Forum were already Parties to 

5311 See e.g., Annex 3: the Consultative Committee shall be chaired at any given meeting by 
thee representative of the Party which last hosted the meeting of heads of Government of 
Memberss of the South Pacific Forum. The costs of the Consultative Committee, including the 
costss of special inspections pursuant to Annex 4, shall be borne by the South Pacific Bureau 
forr Economic Co-operation. See also the role of the Director of this Bureau in the circulation 
off  reports and exchange of information (Art. 9(1)). The Treaty shall be open for signature by 
anyy member of the South Pacific Forum (Art. 12(1)). Also the final paragraph of the preamble 
too the Treaty relates to the South Pacific Forum: "Guided by the decision of the Fifteenth 
Southh Pacific Forum at Tuvalu that a nuclear free zone should be established in the region at 
thee earliest possible opportunity in accordance with the principles set out in the communiqué 
off  that meeting (...)". 
5322 The agreement shall be, or shall be equivalent in its scope and effect to, an agreement 
requiredd in connection with the NPT on the basis of the material reproduced in document 
INFCIRC/1533 (corr.) of the IAEA (Annex 2(2)). 
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thee NPT and hence subject to the normal verification process of the IAEA 
whenn the Rarotonga Treaty was concluded.533 For the purpose of the Treaty, 
thee safeguards referred to in par. 1 shall have as their purpose the 
verificationn of the non-diversion of nuclear material from peaceful nuclear 
activitiess to nuclear explosive devices (Annex 2(3)). When the IAEA carries 
outt an inspection in the territory of a Party, this Party agrees to transmit, 
uponn request of any other Party, to that latter Party and to the Director for 
thee information of all Parties, a copy of the overall conclusions of the most 
recentt report by the IAEA on its inspection activities in the territory of the 
Partyy concerned. Each Party to the treaty also agrees to advise the Director 
promptlyy of any subsequent findings of the Board of Governors of the IAEA 
inn relation to those conclusions for the information of all Parties (Annex 
2(4)).. The Director shall report annually to the South Pacific Forum inter 
aliaalia on matters arising under this paragraph of Annex 2 (see Art. 9(3)). 
Ann important treaty-specific method of verification is in the complaints 
procedure.. A Party which considers that there are grounds for a complaint 
thatt another Party is in breach of its obligations under the Treaty shall, 
beforee bringing such a complaint to the Director, bring the subject matter of 
thee complaint to the attention of the Party complained of and shall allow the 
latterr reasonable opportunity to provide it with an explanation and to resolve 
thee matter (Annex 4(1)). It is remarkable, that the aforementioned Art. 
8(2(b))) of the Treaty refers to 'consultations as provided for in (...) Annex 
4(1)'' as part of the control system of the Treaty. Paragraph 1 of Annex 4 
(thee 'Complaints Procedure'), does not mention the word 'consultations', 
butt it can be assumed that this may be what involves 'bringing the complaint 
too the attention of the Party complained of and allowing it reasonable 
opportunityy to provide an explanation. If the matter is not so resolved, the 
complainantt Party may bring the complaint to the Director with the request 
thatt the Consultative Committee be convened to consider it. Complaints 
shalll  be supported by an account of evidence of breach of obligations known 
too the complainant Party. Upon receipt of a complaint the Director shall 
convenee the Consultative Committee as quickly as possible to consider it 
(Annexx 4(2)). Like in other Treaties, the Parties are requested to try first to 
resolvee the matter among themselves. Only when they fail and only when 
theree is an account of evidence (and not a mere suspicion) of breach of 
obligations,, the institutional framework of the Treaty wil l be called on.534 

Thee Consultative Committee, taking account of efforts made under par. 1, 
shalll  afford the Party complained of a reasonable opportunity to provide it 
withh an explanation of the matter (Annex 4(3)). Although these provisions 
bearr some characteristics of a dispute settlement procedure, their purpose is 

533SeeFindIay(1991),p.. 292. 
5344 See again Annex 4(1): 'A Party (...) shall, before bringing such a complaint to the 
Director,Director, bring the subject matter of the complaint to the attention of the Party complained of 
(...)'' (italics added). 
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inn the first place to determine whether a violation of the Treaty occurred. 
Thiss can be tried as well through the method of special inspections. 
If,, after considering any explanation given to it by the representatives of the 
Partyy complained of, the Consultative Committee decides that there is 
sufficientt substance in the complaint to warrant a special inspection in the 
territoryy of that Party or elsewhere, the Consultative Committee shall direct 
thatt such special inspection be made as quickly as possible (Annex 4(4)). It 
iss not entirely clear from these wordings whether a State has a right to refuse 
ann inspector, nor has a time-limit been specified. A special inspection of this 
type,, which clearly bears the character of a challenge inspection, is one of 
thee most intrusive fact-finding methods available. That is why it will only be 
performedd after the Parties failed to resolve the matter with the aid of other 
methodss (consultations among themselves and their explanations given to 
thee Consultative Committee). The special inspection will be performed by a 
speciall  inspection team of three suitable qualified special inspectors 
appointedd by the Consultative Committee in consultation with the 
complainedd of and complainant Parties, provided that no national of either 
Partyy shall serve on the special inspection team. Similar to the Tlatelolco 
Treaty,, the Rarotonga Treaty guarantees almost complete freedom of action 
too the special inspection team. Each Party shall give special inspectors full 
andd free access to all information and places within it territory which may be 
relevantt to enable the special inspectors to implement the directives given to 
themm by the Consultative Committee (Annex 4(6)).535 These directives 
concernn tasks, objectives, confidentiality and procedures as may be decided 
uponn by the Consultative Committee.536 The Party complained of shall take 
alll  appropriate steps to facilitate the special inspection, and shall grant to 
speciall  inspectors privileges and immunities necessary for the performance 
off  their functions (Annex 4(7)). As is common, the special inspection is 
concludedd with a report. It is however noticeable, that the Rarotonga Treaty 
goess in to the (minimum) contents of the report and that it explicitly refers 
too the assessment that has to be made by the Consultative Committee. The 
speciall  inspectors shall report in writing as quickly as possible to the 
Consultativee Committee, outlining their activities, setting out relevant facts 

5355 Australia on its own accord has introduced in its national legislation an additional 
requirement:: a Rarotonga Treaty inspector must be accompanied by an Australian inspector 
withh a warrant from a magistrate authorising entry in the object to be inspected. However, this 
restrictionn in national law could not be invoked to circumvent the clear provision in the 
Treatyy of Rarotonga. See Findlay (1991), p. 296-297. 
5366 See Annex 4(5). In making a special inspection, special inspectors shall be subject to the 
directionn only of the Consultative Committee and shall comply with such directives. 
Directivess shall take account of the legitimate interests of the Party complained of in 
complyingg with its other international obligations and commitments and shall not duplicate 
safeguardss procedures to be undertaken by the IAEA pursuant to agreements referred to in 
Annexx 2(1). The special inspectors shall discharge their duties with due respect for the laws 
off  the Party complained of. 

191 1 



andd information as ascertained by them, with supporting evidence and 
documentationn as appropriate, and stating their conclusions. The 
Consultativee Committee shall report fully to all Members of the South 
Pacificc Forum, giving its decisions as to whether the Party complained of is 
inn breach of its obligations under the Treaty (Annex 4(8)). As such, the 
momentt of making the assessment within the verification process has been 
spelledd out in the Rarotonga Treaty. 

3.3.53.3.5 The institutional design of the Pelindaba Treaty 
Thee Parties to the Pelindaba Treaty agree to establish the African 
Commissionn of Nuclear Energy ('the Commission') for the purpose of 
ensuringg compliance with their undertakings under the treaty (Art. 12(1)). 
Thee Commission will be located in South Africa and is also known by its 
acronymm AFCONE.537 The Commission shall meet in ordinary session once 
aa year, and may meet in extraordinary session as may be required by the 
complaintss and settlement of disputes procedure in Annex IV (Art. 12(3)). 
Conferencess of the State Parties to the Treaty can also be convened but not 
forr the purpose of ensuring compliance (see Art. 14). A Conference of All 
Partiess to the Treaty shall be convened by the Depository as soon as possible 
afterr the entry into force of the Treaty to, inter alia, elect members of the 
Commissionn and determine its headquarters. The Conference of all Parties 
shalll  also adopt the Commission's budget and a scale of assessment to be 
paidd by the State Parties (Art. 14(2)). Further Conferences of State Parties 
shalll  be held as necessary and at least every two years, and will be convened 
byy the Commission (Art. 12(2b)). In Annex III to the Treaty, the internal 
institutionall  provisions on AFCONE can be found. The Commission shall 
bee composed of twelve Members elected by the Parties to the Treaty for a 
three-yearr period. Each Member shall have one representative (Annex 
111(1)).. For the first meeting of the Commission, a quorum shall be 
constitutedd by representatives of two thirds of its Members. For that meeting 
decisionss of the Commission shall be taken as far as possible by consensus 
orr otherwise by a two-thirds majority of its Members.538 The Commission 
shalll  adopt its rules of procedure at that meeting. These rules of procedure 
probablyy shall contain the decision-making procedures that will be used by 
thee Commission after its first meeting referred to in Annex III . The 
Commissionn shall have a Bureau consisting of the Chairman, the Vice-
Chairmann and the Executive Secretary. The Commission shall elect the 
Chairmann and the Vice-chairman, whereas the Executive Secretary of the 
Commissionn shall be designated by the Secretary-General of the OAU at the 
requestt of the Parties to the Treaty and in consultation with the Chairman 

5377 See Ogunbanwo (1996), p. 181 and 184. 
Thiss means that if precisely the 2/3 quorum is present, decisions will have to be taken by 

consensuss or de facto by unanimity of votes. The text of Annex III refers to two thirds of the 
'Members'' of the Commission, not two thirds of the 'Members present and voting'. 

192 2 



(Annexx m(2)). Apparently the Executive Secretary is an officer of the 
Commission,, not of the Bureau. It seems that the 'Bureau' is just a 
denominationn for organisational purposes without separate legal standing. 
Theree is no further provision on the functions of the members of the Bureau, 
butt it can be presumed that the three officers of the Bureau constitute the 
'executivee and administrative board' of the Commission, itself the executive 
bodyy of the Treaty. 

3.3.63.3.6 Methods of verification in the Pelindaba Treaty 
Annexx II to the Pelindaba Treaty deals with the application of the safeguards 
systemm of the IAEA. For the purpose of the Treaty, the safeguards shall have 
ass their purpose the verification of the non-diversion of nuclear material 
fromfrom peaceful nuclear activities to nuclear explosive devices or for purposes 
unknownn (Annex 11(3)). A Party that has already entered into a safeguards 
agreementt with the IAEA is deemed to have already complied with the 
requirementt of entering into an agreement with the IAEA 'on all source or 
speciall  fissionable material in all nuclear activities within the territory of the 
Partyy under its jurisdiction or carried out under its control anywhere' (see 
Annexx 11(1) and (2)).539 Each Party shall include in its annual report to 
AFCONEE for its information and review, a copy of the overall conclusions 
off  the most recent report by the IAEA on its inspection activities in the 
territoryy of the Party concerned, and advise the Commission promptly of any 
changee in those conclusions (Annex 11(4)). 
Onee of the responsibilities of AFCONE is to bring into effect the complaints 
proceduree elaborated in Annex IV to the Treaty (see Art. 12(2d)). This 
Complaintss Procedure starts with efforts by the Parties to resolve the matter 
interinter se. A Party which considers that there are grounds for a complaint that 
anotherr Party is in breach of its obligations under the Treaty shall bring the 
subjectt matter of the complaint to the attention of the Party complained of 
andd shall allow the latter thirty days to provide it with an explanation and to 
resolvee the matter. This may include technical visits agreed upon between 
thee Parties (Annex IV(1)).541 The fixed time of thirty days as well as the 

5399 The safeguards Agreement for the verification of Peaceful Uses (see Art. 9 of the 
Pelindabaa Treaty) shall in respect of each Party be applied by the IAEA. The Agreement shall 
be,, or shall be equivalent in its scope and effect to, the agreement required in connection with 
thee NPT (INFCIRC/153 corr.). Each Party shall take all appropriate steps to ensure that the 
Agreementt is in force for it not later than eighteen months (cf. the other NWFZ Treaties) after 
thee date of entry into force for that Party of the Treaty. See Annex II, par. 1 and 2. 
5400 This will be done in conformity with Art. 13 of the Pelindaba Treaty. The information 
furnishedd by a Party shall not be, totally or partially, disclosed or transmitted to third Parties, 
byy the addressees of the reports, except when that Party gives its express consent. See Annex 
11(4). . 
5411 This whole procedure applies to Parties to Protocol III of the Treaty as well. This Protocol 
appliesapplies to the Colonial Powers in the African territory. Each Protocol Party undertakes to 
apply,, in respect of the territories to which it is dejure or ét facto internationally responsible 
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explicitt reference to the possible conduct of technical visits are a novelty as 
comparedd to the other NWFZ Treaties. If the matter is not so resolved, the 
complainantt Party may bring this complaint to the Commission (Annex 
IV(2)).. The Commission, taking account of efforts made between the Parties 
themselves,, shall afford the Party complained of forty-five days to provide it 
withh an explanation of the matter (See Annex IV(3)). Again, the fixed time 
periodd is noticeable. If, after considering any explanation given to it by the 
representativess of the Party complained of, the Commission considers that 
theree is sufficient substance in the complaint to warrant an inspection in the 
territoryy of a Party to Protocol HI, the Commission may request the IAEA to 
conductt such inspection as soon as possible.542 The request shall indicate the 
taskss and objectives of such inspection, as well as any confidentiality 
requirementss (Annex IV(4a)). The Commission may also designate its 
representativess to accompany the Agency's inspection team (Annex IV(4). 
Hence,, contrary to the Tlatelolco and the Rarotonga Treaty, the Pelindaba 
Treatyy starts from the idea that the IAEA will carry out the challenge 
inspectionss under the Treaty at the request of AFCONE. The Commission 
mayy however also establish its own inspection mechanisms (see Annex 
IV(5)).. The costs involved in the inspection procedure shall be borne by the 
Commission.. In the case of abuse, the Commission shall decide whether the 
requestingg State Party should bear any of the financial implications (Annex 
IV(4h)).. The freedom of action granted to the inspectors is comparable to 
theirr freedom of action under the other NWFZ Treaties.543 Each Party shall 
givee the inspection team full and free access to all information and places 
withinn each territory that may be deemed relevant by the inspectors to the 
implementationn of the inspection. The Party complained of shall take all 
appropriatee steps to facilitate the work of the inspection team, and shall 
accordd them the same privileges and immunities as those set forth in the 
relevantt provisions of the Agreement on the Privileges and Immunities of 
thee IAEA (Annex IV(4c) and (4d)). The IAEA shall report its findings in 
writingg as quickly as possible to the Commission, outlining its activities, 
settingg out relevant facts and information as ascertained by it, with 
supportingg evidence and documentation as appropriate, and stating its 

situatedd within the African NWFZ, the provisions containing the most important undertakings 
(thee most important substantive obligations; Arts. 3 to 10) of the Treaty and to ensure the 
applicationn of safeguards specified in Annex II of the Treaty. See Art. 1 of Protocol III . 
422 The reference to Protocol III serves to include those African territories for which Colonial 

Powerss are de jure or de facto internationally responsible within the range of territories in 
whichh inspections can take place. 
5433 In this respect, it is not entirely clear whether the 'confidentiality requirements' referred to 
inn Annex IV(4a) could bar at some point the 'full and free access' of the inspectors to 'all 
informationn and all places they deem relevant'. Most probably however, 'confidentiality' in 
thiss context refers to confidentiality of information gathered during the carrying out of the 
inspection. . 
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conclusions.5444 It is the Commission that makes the final assessment thus 
concludingg the verification process. The Commission shall report fully to all 
Statess Parties to the Treaty giving its decision as to whether the Party 
complainedd of is in breach of its obligations under the Treaty (Annex 
rV,(4(e)).5455 There is a follow-up after this assessment in that if the 
Commissionn considers that the Party complained of is in breach of its 
obligationss under the Treaty, or that the provisions of Annex IV have not 
beenn complied with, States Parties shall meet in extraordinary session to 
discusss the matter (see Annex IV(4i))- These discussions cannot be 
consideredd part of the verification process since they take place after the 
finall  assessment of the verification process has been made, but they can be 
consideredd part of some sort of dispute settlement procedure. 

3.3.73.3.7 The institutional design of the Southeast Asia Nuclear Weapon Free 
ZoneZone Treaty 

TheThe Commission 
Theree is established a Commission for the Southeast Asia Nuclear Weapon-
Freee Zone ('the Commission'; Art. 8). The function of the Commission shall 
bee to oversee the implementation of the Treaty and to ensure compliance 
withh its provisions (Art. 8(3)). All States Parties are ipso facto members of 
thee Commission.546 The Commission shall meet as and when necessary in 
accordancee with the provisions of the Treaty including upon the request of 
anyy State Party. It is not a standing body.547 As far as possible, the 
Commissionn shall meet in conjunction with the ASEAN Ministerial Meeting 
(Art.. 8(4)). Like in all other NWFZ Treaties, the connection between the 
regionall  organisation and the Treaty organisation is made explicit. Unless 
otherwisee provided for in the Treaty, two-thirds of the members of the 
Commissionn shall be present to constitute a quorum (Art. 8(7)). Each 
memberr of the Commission shall have one vote (Art. 8(7)). Decisions shall, 

5444 The strict time limits that characterise the procedure under the Pelindaba Treaty could not 
bee imposed on the IAEA inspection team, which only has to deliver its report 'as quickly as 
possible*. . 
5455 It can of course be asked to what extent the report of the IAEA, being an independent 
organisationn coming from outside the Treaty, would leave room for the Commission to give a 
trulyy substantive decision of its own. 
5466 Remarkably, the 'plenary organ' of the Treaty that is usually in other treaties referred to as 
thee 'Conference of States Parties', is called here 'Commission'. It is also remarkable, that the 
Treatyy prescribes that each State Party shall be represented in the Commission by its Foreign 
Ministerr or his representative accompanied by alternates and advisers (Art. 8(2)). This is 
necessaryy because the Treaty establishes another body consisting of representatives of all 
Parties,, albeit on a lower level (see Art. 9). This provision is probably also meant to be sure of 
thee involvement of representatives of a high diplomatic level. 
5477 At the beginning of each meeting, the Commission shall elect its Chairman and such other 
officerss as may be required. They shall hold office until the next elections at the next meeting 
takee place (see Art. 8(5)). 
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ass a rule, be taken by consensus or, failing consensus, by a two-thirds 
majorityy of the members present and voting (see Art. 8(8)). The Commission 
shall,, by consensus, agree upon and adopt rules of procedure for itself as 
welll  as financial rules governing its funding and that of its subsidiary organs 
(Art.. 8(9)). 

TheThe Executive Committee 
Theree is established, as a subsidiary organ of the Commission, the Executive 
Committeee (Art. 9(1)). The Executive Committee shall be composed of all 
Statess Parties to the Treaty. This is a remarkable provision, because usually 
thee word 'Executive' would point at a body with a limited number of 
members.. Apparently, under the Southeast Asia NWFZ Treaty each State 
Partyy is represented in two 'plenary bodies' with different representatives, 
onee on a ministerial level (the Commission) and one on a lower level (the 
Executivee Committee).548 The Executive Committee shall meet as and when 
necessaryy for the efficient exercise of its functions. As far as possible, the 
Executivee Committee shall meet in conjunction with the ASEAN Senior of 
Officialss meeting (Art. 9(4)). In line with the foregoing, the Executive 
Committeee is not a standing body, but like a 'plenary body', it holds 
sessionss on a regular basis. The rules on the quorum, votes and decision-
makingg are the same as those of the Commission (see Art. 9(6-8)). The 
functionss of the Executive Committee are almost exclusively in the field of 
compliance-controll  (Art. 9(3)). 

3.3.83.3.8 Methods of verification in the Southeast Asia Nuclear Weapon Free 
ZoneZone Treaty 
Art.. 10 of the Southeast Asia NWFZ Treaty establishes a control system for 
thee purpose of verifying compliance with the obligations of the States 
Partiess under the Treaty. This Control System shall comprise the IAEA 

rr  J 549 

safeguardss system; reports and exchange of information (see the 
monitoringg provisions of Art. 11); requests for clarification as provided for 
inn Art. 12; and requests and procedures for a fact-finding mission as 
providedd for in Art. 13. Each State Party shall have the right to request 
anotherr State Party for clarification concerning any situation which may be 
consideredd ambiguous or which may give rise to doubts about the 

Eachh State Party shall be represented in the Executive Committee by one senior official as 
itss representative, who may be accompanied by alternates and advisers (Art. 9(2)). Compare 
thiss provision to Art. 8(2). A clear connection between the two bodies follows from the fact 
thatt the Chairman of the Executive Committee shall be the representative of the Chairman of 
thee Commission (Art. 9(5)). 

Eachh State Party which has not done so shall conclude an agreement with the IAEA for the 
applicationn of full scope safeguards to its peaceful nuclear activities not later than eighteen 
monthss (cf. the other NWFZ Treaties) after the entry into force for that State Party of the 
Southeastt Asia NWFZ Treaty. See Art. 5 of the Treaty. 
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compliancee of that State Party with the Treaty. It shall inform the Executive 
Committeee of such a request. The requested State Party shall duly respond 
byy providing without delay the necessary information and inform the 
Executivee Committee of its reply to the requesting State Party (Art. 12(1)). 
Thiss is in essence an inter-State verification process; the Treaty organ is 
merelyy informed and not actively involved in the procedure. Pursuant to Art. 
12(2),, each State Party has the right to request the Executive Committee to 
seekk clarification from another State Party concerning any situation which 
mayy be considered ambiguous or which may give rise to doubts about 
compliancee of that State Party with the Treaty. Upon receipt of such a 
request,, the Executive Committee shall consult with the State Party from 
whichh clarification is sought for the purpose of obtaining the clarification 
requested.. This is the Treaty's (modestly) institutionalised variant of the 
requestt for clarification. The very broadly formulated 'trigger' ("any 
situationn which may be considered ambiguous or which may give rise to 
doubtss about compliance") is the same in both paragraphs of Art. 12. 
Likee in the other NWFZ Treaties, the Southeast Asia NWFZ Treaty enables 
thee States Parties to request a fact-finding mission. A State Party shall have 
thee right to request the Executive Committee to send a fact-finding mission 
too another State Party in order to clarify and resolve a situation which may 
bee considered ambiguous or which may give rise to doubts about 
compliancee with the provisions of the Treaty, in accordance with the 
proceduree contained in the Annex to the Treaty (Art. 13). This provision is 
nott coupled with Art. 12, so it must be deemed possible to request a fact-
findingfinding mission without having made prior requests for clarification 
pursuantt to Art. 12. The Annex to the Treaty contains the procedure for a 
fact-findingg mission. The State Party requesting a fact-finding mission (the 
'requestingg State') shall submit the request to the Executive Committee 
specifyingg the doubts or concerns and the reasons for it, the location in 
whichh the situation which gives rise to doubts has allegedly occurred, the 
relevantt provisions of the Treaty about which doubts or concerns have 
arisen,, and any other relevant information (See Annex(l)). Upon receipt of a 
requestt for a fact-finding mission, the Executive Committee shall 
immediatelyy inform the State Party that the fact-finding mission is requested 
too be sent to (the 'receiving State') about the receipt of the request 
(Annex(2a)),, and, in the event that the Executive Committee decides that the 
requestt complies with the provisions of Annex(l) and that it is not frivolous, 
abusivee or clearly beyond the scope of the Treaty, it shall immediately 
forwardd the request for a fact-finding mission to the receiving State, 
indicating,, inter alia, the proposed data for sending the mission which shall 
nott be later than three weeks from the time the receiving State received the 
requestt for a fact-finding mission.550 The Executive Committee shall also 

5500 The Executive Committee shall not later than three weeks after receiving the request, 
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immediatelyy set up a fact-finding mission consisting of three inspectors from 
thee IAEA who are neither nationals of the requesting nor receiving State 
(Annex(4)).. The inspectors are 'lend' from the IAEA; there are no 
inspectorss of the bodies of the Southeast Asia NWFZ Treaty itself. The 
receivingg State shall comply with the request for a fact-finding mission. It 
shalll  co-operate with the Executive Committee in order to facilitate the 
effectivee functioning of the fact-finding mission, inter alia, by promptly 
providingg unimpeded access of the fact-finding mission to the location in 
question.. The receiving State shall accord to the members of the fact-finding 
missionn such privileges and immunities as are necessary for them to exercise 
theirr functions effectively (Annex(5)). The freedom of action of the 
inspectorss is not formulated in the exact same manner as in the other NWFZ 
Treaties,, and it is explicitly stated that the Receiving State shall have the 
rightt to take measures to protect sensitive installations and to prevent 
disclosuress of confidential information and data not related to the Treaty.551 

AA fact-finding mission is considered not only to clarify but also to resolve an 
ambiguouss situation. The fact-finding mission shall submit preliminary or 
interimm reports to the Executive Committee and shall complete its task 
withoutt undue delay and shall submit its final report to the Executive 
Committeee within a reasonable time upon completion of its work (Annex 
(7c/d)).. The Executive Committee shall consider the reports submitted by 
thee fact-finding mission and reach a decision on whether or not there is a 
breachh of the Treaty (Annex (8a)). As such, this Treaty organ performs the 
revieww of the specific information gathered by the fact-finding mission and 
makesmakes the final assessment which concludes the verification process.552 The 
Executivee Committee shall immediately communicate its decision to the 
requestingg State and the receiving State and shall present a full report on its 
decisionn to the Commission (Annex (8b/c)). 
Thee Southeast Asia NWFZ Treaty has an interesting final provision to the 
Annexx on fact-finding missions, which provides that in the event that the 
receivingg State refuses to comply with the request for a fact-finding mission 

decidee if the request complies with these provisions of Annex(l) and whether it is not 
frivolous,, abusive or clearly beyond the scope of the Treaty. When the Executive Committee 
decidess that such is not the case, it shall take no further action on the request and inform the 
requestingg State and the receiving State accordingly (Annex(3)). Neither the requesting nor 
thee receiving State Party shall participate in those decisions, see Annex(2b). 

Seee Annex(6). The freedom of action of the inspectors is referred to in the Southeast Asia 
NWFZ-Treatyy as 'unimpeded access', whereas other Treaties use wordings like "full and free 
accesss to all information and places that may be deemed relevant by the inspectors". It is also 
explicitlyy stated that the fact-finding mission, in the discharge of its functions, shall respect 
thee laws and regulations of the receiving State and refrain from activities inconsistent with the 
objectivess and purposes of the Treaty (Annex(7a/b)). 
5522 See for these functions of the Executive Committee also Art. 9(b, c, d) of the Treaty, which 
providee that this organ shall consider and decide on requests for clarification and for a fact-
findingfinding mission; set up a fact-finding mission in accordance with the Annex of the Treaty; and 
considerr and decide on the findings of a fact-finding mission and report to the Commission. 
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(inn accordance with Annex(4)), the requesting State through the Executive 
Committeee shall have the right to request a meeting of the Commission. The 
Executivee Committee shall then immediately request the Commission to 
convenee a meeting (Annex(9)). By this, the Southeast Asia NWFZ Treaty is 
thee only NWFZ Treaty that also enters into the question of what may be 
donee in case a State Party refuses to comply with some of the provisions of 
thee compliance mechanism itself (instead of the question of alleged non-
compliancee with the substantive law of the Treaty). 

3.43.4 Verification provisions in the CFE Treaty 

3.4.13.4.1 The institutional design of the CFE Treaty 
Inn Art. XVI of the CFE Treaty the States Parties establish a Joint 
Consultativee Group (JCG) in order to promote the objectives and 
implementationn of the provisions of the Treaty (Art. XVI(l)) . Within the 
frameworkk of the JCG the States Parties address questions and consider 
matterss regarding many different subjects.553 Each State Party shall have the 
rightt to raise before the JCG, and have placed on its agenda, any issue 
relatingg to the Treaty (Art. XVI(3)). The JCG shall take decisions or make 
recommendationss by consensus.554 The JCG is not meant to be the only 
forumm the States Parties can make use of, since it is provided that nothing in 
Art.. XVI shall be deemed to prohibit or restrict any State Party from 
requestingg information from or undertaking consultations with other States 
Partiess on matters relating to the Treaty and its implementation in channels 
orr fora other than the JCG (Art. XVI(6)). The JCG shall follow the 
proceduress set forth in the 'Protocol on the Joint Consultative Group' (Art. 
XVI(7)) .. The JCG shall be composed of representatives designated by each 
Statee Party, with rotating Chairmanship, and shall meet for regular sessions 
too be held two times per year; additional sessions shall be convened at the 
requestt of one or more States Parties by the Chairman of the JCG, who shall 
promptlyy inform all other States Parties of the request. Such sessions shall 
bee open no later than 15 days after receipt of such a request by the Chairman 
(JCG-Protocoll  (3, 4, 6)). The JCG-Protocol affirms that the JCG provides a 

5533 E.g., address questions relating to compliance with or possible circumvention of the 
provisionss of the Treaty, work out or revise, as necessary, rules of procedure, working 
methods,, the scale of distribution of expenses of the JCG and of conferences, convened under 
thee Treaty and the distribution of costs of inspections between or among States Parties, 
considerr matters of dispute arising out of the implementation of the Treaty (Art. XVI(2A , F, 
I)).. Note, that the Treaty refers to the States Parties as the actors under Art. XVI(2) 'within 
thee framework of the JCG' and not of the JCG itself as the actor under Art. XVI(2). The 
Agreementt on Adaptation CFE (1999) will not introduce fundamental changes. 
5544 As mentioned before, the term 'decision', especially when placed next to the term 
'recommendation',, can be deemed to refer to legally binding conclusions. Consensus shall be 
understoodd to mean the absence of any objection by any representative of a State Party to the 
takingg of a decision or the making of a recommendation (Art. XVI(4)). 
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ratherr 'loose' institutional framework, through which the States Parties 
themselvess act.555 

3.4.23.4.2 Methods of verification in the CFE Treaty 
Pursuantt to Art. XIV of the CFE Treaty, each State Party shall have the right 
too conduct, and the obligation to accept, within the area of application, 
inspectionss in accordance with the provisions of the Protocol on Inspection 
(Art.. XIV(l)) . Inspections wil l be conducted explicitly not only for the 
purposee of verifying compliance with the numerical limitations set forth in 
articless IV, V and VI of the Treaty (Art. XIV (2A)), but also to monitor the 
processs of reduction of conventional armaments and their re-categorisation 
(Art.. XIV (2B,C)). Routine on-site inspections are offered here as a method 
forr purposes of both verification and monitoring. An inspection can be 
conductedd jointly, by more than one State Party. In that case, only one of 
themm shall be responsible for the execution of the provisions of the Treaty 
(Seee Art. XIV(4)) . Next to the on-site inspections, each State Party shall 
havee the right to conduct, and each State Party with territory within the area 
off  application shall have the obligation to accept, an agreed number of aerial 
inspectionss within the area of application (See Art. XIV(6)). The JCG shall 
considerr and work out appropriate measures to ensure that information 
obtainedd through exchanges of information among the States Parties or as a 
resultt of inspections pursuant to the Treaty is used solely for the purposes of 
thee Treaty, taking into account the particular requirements of each State 
Partyy in respect of safeguarding information which that State Party specifies 
ass being sensitive (Art. XVI(2G)). 
Anyy reductions shall be subject to inspection, without right of refusal.556 The 
conductt of inspections has been arranged in detail in the Protocol on 
Inspectionn to the CFE Treaty, which is very comprehensive and both 
technicallyy and financially demanding.557 For the purpose of ensuring 

Manyy subjects addressed by the Protocol on the JCG are left to be decided by consensus 
byy the JCG. E.g., sessions of the JCG shall not last longer than four weeks, unless it decides 
otherwisee (par. 5); the JCG shall meet in Vienna, unless it decides otherwise (par. 7); the 
proceedingss of the JCG shall be confidential, unless it decides otherwise (par. 10), the scale of 
distributionn for the common expenses associated with the operation of the JCG shall be 
appliedd [as follows], unless otherwise decided by the JCG (par. 11). 
5566 See Art. VIII(13); Agreement on Adaptation CFE (1999), Art. VIII(5) . The explicit denial 
off  a right of refusal leaves unaffected the possibility that inspections be delayed in cases of 
forceforce majeure, see Agreement on Adaptation CFE (1999), Section VI(1). 
5577 It consists of no less than thirteen sections, as follows. (Section) I: Definitions, II: General 
Obligations,, III : Pre-inspection requirements, IV: Notification of intent to inspect, V: 
Proceduress upon arrival at point of entry/exit, VI: General rules for conducting inspections, 
VII :: Declared Site inspection, VIII : Challenge inspection within specified areas, IX: 
Inspectionn of certification, X: inspection of reduction, XI: Cancellation of inspections, XII : 
Inspectionn reports, XIII : Privileges and immunities of inspectors and transport crew members. 
Langg (1995), at p. 83-84, observes that given the need of technological and financial means 
necessaryy for carrying out these inspections, the CFE-Treaty cannot be considered a model to 
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verificationn of compliance with the provisions of the Treaty, each State 
Partyy shall facilitate inspections pursuant to the Protocol on Inspection (See 
Protocoll  on Inspection, Section 11(1)). The inspecting State Party shall notify 
thee State Party to be inspected of its intention to carry out an inspection 
providedd for in Art. XIV of the Treaty (Section IV(1)). The Treaty makes a 
distinctionn between four different types of inspection, viz. declared site 
inspection,, challenge inspection within specified areas, inspection of 
certificationn and inspection of reduction.558 The general rules regarding the 
freedomm of access for the inspectors can be found in Section VI, including 
limitationss on this freedom. Note, that an inspection team consists of a 
groupp of inspectors from one or more States Parties; it is not an 
internationalisedd inspection team.559 During an inspection of an object of 
verificationn or within a specified area, inspectors shall be permitted access, 
entryy and unobstructed inspection within the entire specified area or within 
thee entire territory of the declared site. Inspectors shall have the right to look 
intoo a hardened aircraft shelter to confirm visually whether any of the 
conventionall  armaments subject to the Treaty limitations are present.560 The 
inspectorss are allowed to enter the shelter only with the approval of the so-
calledd escort team.561 If approval to enter a shelter is denied and if the 
inspectorss so request any conventional armaments present in the shelter 
shalll  be displayed outside. The escort team shall also have the right to deny 
accesss to sensitive points, to shrouded objects and to containers any 
dimensionn of which is less than two metres. In case the escort team declares 
thatt a sensitive point, shrouded object or container does contain 
conventionall  armaments, the escort team shall display or declare such 
conventionall  armaments and equipment to the inspection team and shall take 
stepss to satisfy the inspection team that no more than the declared number of 
suchh conventional armaments and equipment are present. The right of 
inspectorss to take photographs is limited with regard to sensitive points and 

bee used on a global scale. 
5588 The Agreement on Adaptation CFE (1999) adds two new types of inspection, viz. 
inspectionn within a designated area (in response to the notification of an exceeded territorial 
ceilingg as a result of military exercise or a temporary deployment) and inspection of disposal 
off  conventional armaments and equipment limited by the treaty in excess of reduction 
liabilitiess through destruction/modification. 
5599 See the (slightly different) definitions provided in the Protocol on Inspection, Section 1(G) 
off  the CFE Treaty and the Protocol on Inspection, Section 1(F) of the Agreement on 
Adaptationn CFE (1999). The latter definition expressly states that inspection teams are led by 
aa representative of the inspecting State Party. 
5600 The categories of conventional armaments limited by the Treaty are battle tanks, armoured 
combatt vehicles, artillery, combat helicopters, combat aircraft, reclassified combat-capable 
trainerr aircraft, armoured personnel carrier look-alikes, armoured infantry fighting vehicle 
look-a-likess or armoured vehicle launched bridges. 
5611 The term 'escort team' means a group of individuals assigned by an inspected State Party 
too accompany and to assist inspectors conducting a particular inspection, as well as to assume 
otherr responsibilities as set forth in the Protocol on Inspection. See Section I (1H). 
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interiorss of structures. Photography of those points and structures shall only 
bee permitted with the approval of the escort team. In order to complete an 
inspectionn carried out in accordance with any of the Sections mentioned, the 
inspectionn team shall, before leaving the inspection site, provide the escort 
teamm with a written report. The escort team shall have the right to include its 
writtenn comments in the inspection report and shall countersign the report. 
Thee report shall be factual and standardised per type of inspection. 
Dependingg on the Sections pursuant to which the inspection was conducted, 
itt is prescribed what factual information shall be included in the reports.562 

Ass is common, the inspection report itself will not contain a review and an 
assessmentt of the factual information collected. The inspecting State Party 
andd the inspected State Party shall each retain one copy of the report. At the 
discretionn of either State Party, the inspection report may be forwarded to 
otherr States Parties and, as a rule, made available to the JCG.563 There are 
noo provisions on review of the information gathered during the inspections 
orr on assessment regarding compliance.564 Inspectors shall have the right to 
takee measurements to resolve ambiguities that might arise during 
inspections.. Such measurements recorded during inspections shall be 
confirmedd by a member of the inspection team and a member of the escort 
teamm immediately after they are taken. Data as such confirmed shall be 
includedd in the inspection report (Section VI(37)). Furthermore, States 
Partiess shall, whenever possible, resolve during an inspection any 
ambiguitiess that arise regarding factual information. Whenever inspectors 
requestt the escort team to clarify such an ambiguity, the escort team shall 
promptlyy provide the inspection team with clarifications. If an ambiguity 
cannott be resolved during the inspection, then the question, relevant 
clarificationss and any pertinent photographs shall be included in the 
inspectionn report (Section VI(38)). There are no provisions that specify what 
kindd of action wil l be taken to further clarify any ambiguities that were 
ascertainedd but not resolved during the inspection, albeit that one of the 
taskss of the JCG is to seek to resolve ambiguities and differences of 

E.g.,, the reports of inspections pursuant to Sections VII and VII I shall include the 
inspectionn site, the date and time of arrival and of departure of the inspection team and the 
numberr and type, model or version of military vehicles that were observed during the 
inspectionn (see Section XII(4)). The Agreement on Adaptation CFE (1999), in Section XIV , 
hass similar provisions. 
5633 Section XII(7). The Agreement on Adaptation CFE (1999) prescribes that the inspection 
reportt shall be made available to each State Party upon request (Section XIV(8)). 

Thiss implies that the information that has been gathered will be evaluated by individual 
Statess Parties. There does not exist in the CFE Treaty any kind of truly international 
inspectionn carried out by a special institution. Instead, verification is undertaken within the 
nationall  responsibility of one State Party, mainly using its national means or possibly 
multilaterall  means. See Lang (1995), p. 82. See also De Jonge Oudraat (1992), p. 221: "[the] 
JGCC (...) has no fact-finding functions nor does it make any judgements concerning 
compliance". . 

202 2 



interpretationn that may become apparent in the way the Treaty is 
implementedd (Art. XVI(2B)). It can be argued that on the basis of this 
article,, the JCG could consider the inspection report, and, if necessary, take 
actionn to resolve any ambiguities left. In case an inspection would reveal 
non-compliancee by the inspected State Party, this 'issue' could be placed on 
thee agenda of the JCG (Art. XVI(3)). Pursuant to Art. XVI(2), the JCG can 
addresss questions relating to compliance with or possible circumvention of 
thee provisions of the Treaty and consider matters of dispute arising out of 
thee implementation of the Treaty. These provisions however can hardly be 
consideredd an appropriate follow-up after the detailed inspection 
activities.565 5 

4.. Dispute Settlement 

4.14.1 Dispute settlement provisions in global arms control treaties that apply 
toto uninhabited territories 

AntarcticAntarctic Treaty. The Antarctic Treaty contains a separate article on dispute 
settlement,, which provides that if any dispute arises between two or more of 
thee Contracting Parties concerning the interpretation or application of the 
Treaty,, those Contracting Parties shall consult among themselves with a 
vieww to having the dispute resolved by negotiation, inquiry, mediation, 
conciliation,, arbitration, judicial settlement or other peaceful means of their 
ownn choice (Art. XI(1)). This Article contains the obligation to settle 
disputess by peaceful means (also) outside those situations that are likely to 
endangerr international peace and security, but with the same methods as 
mentionedd in Art. 33 of the UN Charter.566 Any dispute concerning 
interpretationn or application of the Antarctic Treaty which is not so 
resolved,, shall, with the consent, in each case, of all Parties to the dispute, 
bee referred to the ICJ for settlement. Failure to reach agreement on reference 
too the ICJ shall not absolve Parties to the dispute from the responsibility of 
continuingg to seek to resolve it by any of the various peaceful means 
referredd to in par. 1 of Art. XI (See Art. XI(2)). 

OuterOuter Space Treaty. Not only does the Outer Space Treaty lack a true 
verificationn mechanism, also provisions on dispute settlement mechanisms 
aree absent. The monitoring provisions of the Treaty (Art. IX and XI) may 
preventt the emergence of disputes, but the Treaty is silent on what should 

5655 Cf. Lang (1995), p. 83, who considers the absence of procedures for common actions 
againstt a violator of the treaty as an indication that priority has been given to unilateral action. 
5666 With the exception of 'resort to regional agencies or arrangements', see Art. 33(1) of the 
Charter.. The obligation to settle the disputes of the character mentioned in Art. XI(1) by 
peacefull  means flows from the provisions of the Antarctic Treaty, not from the UN Charter. 
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happenn if, notwithstanding those provisions and the clear provisions on 
internationall  State responsibility (Art. VI and VII) , a dispute between the 
Statess Parties emerged. Obviously, if such a dispute were likely to endanger 
internationall  peace and security, the States Parties should settle it by 
peacefull  means (see Art. 33 of the UN Charter). 

MoonMoon Agreement. The provisions on dispute settlement in the Moon 
Agreementt are part of the compliance control mechanism embodied in Art. 
155 of the Agreement. If the verification process (eventually resulting in 
consultationss between the States Parties) does not lead to a mutually 
acceptablee settlement with due regard for the rights and interests of all 
Statess Parties, the Parties concerned shall take all measures to settle the 
disputee by other peaceful means of their choice appropriate to the 
circumstancess and the nature of the dispute (Art. 15(3)). The Agreement 
furthermoree specifies that any State Party may seek the assistance of the 
UNS-G,, without seeking the consent of any other State Party concerned, in 
orderr to resolve the controversy.567 A State Party which does not maintain 
diplomaticc relations with another State Party concerned shall participate in 
suchh consultations, at its choice, either itself or through another State Party 
orr the UNS-G as intermediary (Art. 15(3)). This procedure resembles 
mediation,, performed either by a 'third' State Party or by way of good 
officess of the UNS-G. The Agreement contains no further specification of 
methodss of dispute settlement; hence, all appropriate peaceful means 
availablee may be used by the Parties. 

4.24.2 Dispute settlement provisions in other global arms control treaties 

LTBT.LTBT. The LTBT contains no dispute settlement procedures. Especially in 
thee mid-1980s, accusations were made to and fro by the US and the SU that 
thee other one had violated the Treaty because of 'venting', i.e. the spreading 
outt of radioactive substances outside the territory of the (underground) 
testingg Party. In the absence of prescribed dispute settlement procedures, no 
formall  attempts to settle a dispute by peaceful means with regard to the 
LTBTT have been undertaken. Instead, from the outset differences have been 

Thiss is the case if difficulties arise in connection with the opening of consultations or if 
consultationss do not lead to a mutually acceptable settlement (Art. 15(3)). This implies that 
thee UNS-G may start its functioning as an intermediary (if called upon) as soon as the States 
Partiess involved have difficulty in opening consultations. Afterwards, when the consultations 
aree in progress, this intermediary action is one of the peaceful means to settle a dispute that 
Partiess can agree on if the consultations do not lead to a mutually acceptable settlement. The 
intermediaryy action of the UNS-G in order to let the Parties start their consultations is meant 
too enable the pursuance of the verification process; strictly speaking, it should therefore be 
consideredd part of the verification process. Otherwise, this intermediary action is a method of 
disputee settlement. 
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solvedd by the SU and the US through relatively low-keyed diplomatic 
V.V. „ 568 

exchanges. . 

Sea-BedSea-Bed Treaty. The Sea-Bed Treaty has no explicit references to methods 
off  dispute settlement. If consultation and co-operation pursuant to Art. 111(2, 
3)) of the Treaty have not removed the doubts concerning the activities and 
theree remains a serious question concerning fulfilment of the obligations 
assumedd under the Treaty, a State Party may, in accordance with the 
provisionss of the Charter of the UN, refer the matter to the UNSC, which 
mayy take action in accordance with the Charter (see Art. 111(4)). Given the 
naturee of the obligations under the Sea-Bed Treaty, most formal disputes 
concerningg questions of compliance that might arise wil l be serious enough 
too be referred to the UNSC in accordance with Art. 111(4) of the Treaty. 

NPT.NPT. The NPT itself has no provisions on dispute settlement. The entire 
supervisoryy mechanism that is linked to the NPT can be found in the 
safeguardss agreements of the IAEA. Hence, any references to specific 
disputee settlement procedures must be sought there. 

BWC.BWC. The supervisory mechanism of the BWC does not have a clear dispute 
settlementt procedure. The text of the Convention consistently refers to 
'problems'' of the States Parties, not 'disputes'. No doubt dispute settlement 
underr Chapter VI of the UN Charter is included in the references made in 
Art.. VI of the BWC.569 The Review Conferences of the BWC indicate a 
strongg tendency towards the development of procedures for the prevention 
off  disputes, such as confidence building measures and the provision of 
specificc and timely responses to any compliance concern alleging a breach 
off  the obligations under the BWC, through the convening of a formal 
consultativee meeting or on an inter-State basis. 

ENMODENMOD Convention. The ENMOD Convention, like the BWC, offers the 
possibilityy to the States Parties to lodge a complaint with the UNSC (Art. 

5688 See Wainhouse (1968), p. 154. It can of course be questioned whether any formal disputes 
everr existed between the Parties. If this had been the case, Art. 33 (and perhaps even Art. 39) 
off  the UN Charter would have been applicable to the dispute, considering the threat a 
clandestinee nuclear test explosion would have posed to the maintenance of international peace 
andd security. 
5699 Consultation and co-operation between the States Parties to the Convention pursuant to 
Art.. V may also be undertaken 'through appropriate international procedures within the 
frameworkk of the UN in accordance with its Charter'. This indicates that if existing problems 
cannott be solved between the Parties, use can be made of the dispute settlement procedures 
mentionedd in Art. 33(1) of the UN Charter. In case of serious disagreement, the issue will 
probablyy be brought before the UNSC in accordance with Art. VI of the BWC (the 
complaintss procedure). 
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V(3)).5700 Consequently, it can be upheld that the possibility and necessity to 
settlee disputes with the assistance of the UNSC and in accordance with 
Chapterr VI of the Charter, is implied in the provisions of the ENMOD 
Convention.. Given the very general wordings on consultation and co-
operationn of Art. V of the Convention, good offices of appropriate 
internationall  bodies could be used as well.571 

InhumaneInhumane Weapons Convention. The Inhumane Weapons Convention lacks 
directt and even indirect references to dispute settlement procedures. Of 
course,, in the event that a dispute concerning the Convention would be 
likelyy to endanger international peace and security, the High Contracting 
Partiess should settle their dispute peacefully (see Art. 33 UN Charter). 
Amendedd Protocol II has introduced an obligation for the High Contracting 
Partiess to consult each other and to co-operate with each other bilaterally, 
throughh the UNS-G or through other appropriate international procedures, to 
resolvee any problems that may arise with regard to the interpretation and 
applicationn of the provisions of that Protocol (See Art. 14(4)). 

APMAPM Convention. The States Parties shall consult and co-operate with each 
otherr to settle any dispute that may arise with regard to the application or the 
interpretationn of the Convention. Each State Party may bring any such 
disputee before the Meeting of the States Parties. The Meeting may (try to) 
contributee to the settlement of the dispute by whatever means it deems 
appropriate,, but it is clear from the text that the States Parties are in no way 
boundd by its advice or recommendations (See Art. 10). The provisions on 
disputee settlement are without prejudice to the provisions on facilitation and 
clarificationn of compliance (i.e. Art. 8). In the course of such facilitation and 
clarification,, and pending the convening of any meeting of the States 
Parties,, any of the States Parties concerned may request the UNS-G to 
exercisee his good offices to facilitate the clarification requested (Art. 8(4)); 
aa possibility that already exists in general, on the basis of the UN Charter. 

Likee in the BWC, the States Parties to the ENMOD Convention may undertake 
consultationn and co-operation through appropriate international procedures within the 
frameworkk of the UN and in accordance with its Charter (Art. V(l)) . The remarks made in the 
previouss footnote are equally valid for dispute settlement under the ENMOD Convention. 
5711 See Anastassov (1991), p. 273. He mentions as examples the World Meteorological 
Organisationn and the UN Environmental Programme (UNEP). 
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4.34.3 Dispute settlement provisions in regional arms control treaties 

4.3.14.3.1 Dispute settlement provisions in Nuclear Weapon Free Zone Treaties 

TlatelolcoTlatelolco Treaty. The Tlatelolco Treaty has a provision on the settlement of 
disputess in its 'new' Art. 25.572 Unless the Parties concerned agree on 
anotherr mode of peaceful settlement, any question or dispute concerning the 
interpretationn or application of the Treaty which is not settled shall be 
referredd to the ICJ with the prior consent of the Parties to the controversy. 
Thiss article affirms the contents of Art. 33 of the UN Charter albeit that no 
explicitt or implicit reference to 'resort to regional agencies or arrangements' 
hass been made in the Treaty, even though this is mentioned in Art. 33(1) of 
thee UN Charter as a means of dispute settlement and the Tlatelolco Treaty is 
closelyy connected to regional arrangements, in particular the O AS. 
Moreover,, OP ANAL itself is a regional organisation (Art. 7). In contrast to 
itss once comprehensive role in the verification process, OPANAL 
apparentlyy is not meant to be a dispute settlement body. 

RarotongaRarotonga Treaty. The Rarotonga Treaty has no provisions on dispute 
settlement.5744 Even though the general dispute settlement procedures of 
Chapterr VI of the UN Charter evidently apply also to this Treaty, given the 
naturee of the provisions of the Rarotonga Treaty in most cases disputes wil l 
bee settled by the Parties within the framework of the South Pacific Forum, 
whichh is the most appropriate body in the region. 

PelindabaPelindaba Treaty. Annex IV of the Pelindaba Treaty is entitled 'Complaints 
proceduree and settlement of disputes'. However, this Annex seems to be 
lackingg any direct reference to a dispute settlement procedure. Annex (4f) 
providess that if the Commission considers that the Party complained of is in 
breachh of its obligations under the Treaty, or that the provisions of Annex 
IVV have not been complied with, States Parties to the Treaty 'shall meet in 

5722 Due to the amendment of 26 August 1992 (OPANAL General Conference Res. 290 (VII)) , 
oldd Art. 20 etc. have been renumbered as 21, etc. See CD/1196, 8 April 1993, p. 4. 
5733 Before the amendment, this connection to the OAS appeared strongly from Art. 14(3), 
16(6)) and 21. Now, only Art. 22 ('old' Art. 21) of the Treaty is left, which reads: "None of 
thee provisions of this Treaty shall be construed as impairing the rights and obligations of the 
Partiess under the Charter of the UN or, in case of States Members of the OAS, under existing 
regionall  treaties." New Art. 20(1) also explicitly provides that the Agency may enter into 
relationss with any international organisations or body, especially any which may be 
establishedd in the future to supervise disarmament or measures for the control of armaments 
inn any part of the world. See CD/1196, 8 April 1993, p. 4. 
5744 Albeit that Art. 10 of the Rarotonga Treaty provides that a meeting of the Consultative 
Committeee can be convened for consultation and co-operation on 'any matter' arising in 
relationn to the Treaty. It would however be very unlikely to interpret this provision as a 
disputee settlement clause. 
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extraordinaryy session to discuss the matter'. This session, held after an 
assessmentt in the verification process has been made, seems more 
appropriatee to discuss matters of correction/enforcement than to settle 
disputes. . 

SoutheastSoutheast Asia NWFZ Treaty. The Southeast Asia NWFZ Treaty deals 
explicitlyy with the settlement of disputes in Art. 21. Any dispute arising 
fromfrom the interpretation of the provisions of the Treaty shall be settled by 
peacefull  means as may be agreed upon by the States Parties to the dispute. If 
withinn one month the Parties to the dispute are unable to achieve a peaceful 
settlementt of the dispute by negotiation, mediation, enquiry or conciliation, 
anyy of the Parties concerned shall, with the prior consent of the other Parties 
concerned,, refer the dispute to arbitration or to the ICJ. Like in its 
provisionss regarding verification, the Southeast Asia NWFZ Treaty fixes a 
timee for the settlement of disputes. The first reference to peaceful means 'as 
mayy be agreed upon by the Parties' and the second reference which specifies 
particularr means of dispute settlement (negotiation etc.) is somewhat odd. It 
iss clear from the wording of Art. 21 that if necessary, disputes should 
ultimatelyy be settled by a legal body. However, as mentioned before it can 
bee doubted whether practice wil l ever witness the application of provisions 
likee these. 

4.3.24.3.2 Dispute settlement provisions in the CFE Treaty 
Contraryy to what might be expected from a Treaty with such a 
comprehensivee verification regime, the CFE Treaty only very modestly 
referss to dispute settlement, in that one of the tasks of the JCG is to consider 
matterss of dispute arising out of the implementation of the CFE Treaty (Art. 
XVI(2)) .. Especially in regard of the nature of the subject of this Treaty, 
whichh relates to security in Europe and purports to stabilise East-West 
militaryy relations, a serious dispute wil l be likely to endanger international 
peacee and security, so that in general Art. 33 of the UN Charter wil l be 
applicablee to disputes arising under the CFE Treaty. Also OSCE dispute 
settlementt procedures may probably be made use of, given the negotiating 
frameworkk of the CFE Treaty.575 

Seee Kurzidem (1998), p. 294. 
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5.. Correction/enforcement 

5.77 Provisions on correction/enforcement in global arms control treaties 
thatthat apply to uninhabited territories 

AntarcticAntarctic Treaty. Article X of the Antarctic Treaty provides that each of the 
Contractingg Parties undertakes to exert appropriate efforts, consistent with 
thee Charter of the UN, to the end that no one engages in any activity in 
Antarcticaa contrary to the principles or purposes of the Antarctic Treaty. 
Takingg into account the fact that the Antarctic Treaty has separate 
provisionss on verification (e.g., Art. VII ) and an article on dispute settlement 
(Art.. XI) , the reference to the Charter of the UN in Art. X implies that the 
Contractingg Parties are allowed to refer 'matters' to the UNGA or to the 
UNSC.. In this respect it can be noted that the Consultative Meeting of the 
Antarcticc Treaty has observed that "in the execution of the principles and 
objectivess of the Treaty, there would be uniformity of practice in the activity 
off  all the Parties active in the Antarctic, and the Recommendations approved 
mustt be understood in the light of the obligations assumed by Contracting 
Partiess under the terms of the Treaty, particularly Art. X."576 From this it 
appearss that also 'violations' of approved Recommendations may give rise 
too sanctions. Finally, in the specific case of the Antarctic Treaty the threat of 
restrictingg the rights and privileges of the Contracting Parties under the 
Treatyy may constitute an effective and important 'internal' sanction. 

OuterOuter Space Treaty. There are no references to enforcement action present 
inn the Outer Space Treaty. In cases of possible non-compliance revealed 
throughh monitoring activities pursuant to the provisions of the Treaty, the 
UNSCC could of course decide to conduct an investigation (cf. Art. 34 UN 
Charter). . 

MoonMoon Agreement. The supervisory mechanism of the Moon Agreement 
'ends'' after the phase of dispute settlement. The fact has been mentioned 
thatt the UNS-G shall be informed of the results of consultations between the 
Statess Parties and might even be asked to offer assistance (See Art. 15(2, 
3)).. This means that the UNSC will also be properly informed if any 
situationn arises which could lead to international friction or give rise to a 
disputee the continuance of which would be likely to endanger the 
maintenancee of international peace and security (cf. Art. 34 UN Charter). 
Still,, these stipulations concerning the role of the UN can be considered too 

5766 Extract from the 'Report of the 4th Consultative Meeting, Explanatory Statement 
concerningg Recommendation III.7'. Cited by Cottereau (1991), p. 70. 
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generall  so as to effectively control or limit an arms race in outer space, 
shouldd it ever (again) occur.577 

5.25.2 Provisions on correction/enforcement in other global arms control 
treaties treaties 

LTBT,LTBT, NPT, Inhumane Weapons Convention. It is almost needless to say 
thatt the LTBT does not contain provisions on correction/enforcement. With 
noo provisions on monitoring or on verification, there is no basis in the 
Treatyy for treaty-specific provisions of that kind. The NPT and the 
Inhumanee Weapons Convention are likewise silent on measures of 
correction/enforcement. . 

APMAPM Convention. The APM Convention, even though it contains provisions 
onn monitoring and verification, does not contain any references to sanctions 
orr other measures to enforce compliance. The extensive role of the UNS-G 
inn the Convention's supervision, however, suggests that the UN wil l readily 
becomee involved if non-compliance with the APM Convention gives rise to 
aa threat to international peace and security. 

Sea-BedSea-Bed Treaty. From Art. 111(4) of the Sea-Bed Treaty which arranges the 
disputee settlement under this Treaty, it can be deduced that the UNSC may 
takee enforcement action in accordance with the UN Charter after a State 
Partyy has referred the matter to it.578 

BWC.BWC. It has already been observed that in the BWC there is an intermixture 
off  verification and correction, since the UNSC performs both. Almost all 
referencess to the UNSC in the BWC relate to its role as the verifying body 
off  that Convention, with perhaps one exception in Art. VII , which provides 
thatt each State Party to the BWC undertakes to provide or support 
assistance,, in accordance with the UN Charter, to any Party which so 
requests,, if the UNSC decides that such Party has been exposed to danger as 
aa result of violation of the BWC. This decision of the UNSC may lead it to 
adoptt a certain kind of co-ordinating role for protective purposes. 

ENMODENMOD Convention. Under the ENMOD Convention, States Parties to the 
Conventionn can lodge a complaint with the UNSC (Art. V(3)). The 
intermixturee between verification and correction is less of a problem than 
underr the BWC, since the ENMOD Convention offers the opportunity to 
establishh a Consultative Committee of Experts which functions as an ad hoc 
verifyingg body but which has no enforcement powers. Like under the BWC, 

Seee Shuhua( 1991), p. 132. 
C/:Myjer(1994),p.. 158. 
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mostt provisions in the ENMOD Convention which relate to the UNSC refer 
too its role as verifying body.579 

5.35.3 Provisions on correction/enforcement in regional arms control treaties 

5.3.15.3.1 Provisions on correction/enforcement in Nuclear Weapon Free Zone 
Treaties Treaties 

TlatelolcoTlatelolco Treaty, The Tlatelolco Treaty, with its extensive supervisory 
mechanism,, has provisions on measures in the event of violation of the 
Treatyy in its 'new' Art. 21.580 As described before, the General Conference 
shalll  take note of all cases in which, in its opinion, any Contracting Party is 
nott complying fully with its obligations under the Treaty. In such cases, the 
Generall  Conference shall draw the matter to the attention of the Party 
concerned,, making such recommendations as it deems appropriate (See Art. 
21(1)).. Since the determination by the Conference is only a 
recommendation,, it does not bind the Parties.581 The provisions of par. 1 of 
Art.. 21 are clearly meant to deal with 'minor' cases of non-compliance that 
doo not endanger peace and security.582 If in the opinion of the General 
Conference,, such non-compliance constitutes a violation of the Treaty 
whichh might endanger peace and security, the General Conference shall 
reportt thereon simultaneously to the UNSC and the UNGA through the 
UNS-GG and to the Council of the O AS. The General Conference shall 
likewisee report to the IAEA for such purposes as are relevant in accordance 
withh its Statute (See Art. 22(2)). 

RarotongaRarotonga Treaty. The Rarotonga Treaty makes no references to 
enforcementt action. The only Treaty-provision that refers to what should 
happenn after the process of verification under the Treaty has come to an end 
cann be found in Annex 4, on the Complaints Procedure. Annex 4(9) provides 
thatt if the Consultative Committee has decided that the Party complained of 
iss in breach of its obligations under the Treaty, or that the provisions of 
Annexx 4 have not been complied with, or at any time at the request of either 
thee complainant or complained of Party, the Parties shall meet promptly at a 
meetingg of the South Pacific Forum. Clearly, the Forum is recognised as the 

5799 An exception to this can be found in Art. V(5), which has wordings comparable to those of 
Art.. VII of the BWC. Sur (1988), p. 25, regards this provision as one clearly legitimising the 
usee of countermeasures in reaction to a violation of the ENMOD Convention. 
5800 Due to a renumbering of the Treaty, old articles 20 etc. have become Art. 21, etc. 
5811 See Sur (1988), p. 21. 
5822 The use of the words 'not complying/u/(y' (it. added), the fact that an organ of the Agency 
establishedd by the Treaty deals entirely with the matter by making (non-binding) 
recommendationss and the explicit reference to cases that might endanger peace and security in 
par.. 2 of Art. 20 provide sufficient evidence for this view. 
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'supremee political body in the region'. The South Pacific Forum can be 
expectedd to bring serious matters to the attention of the UNGA or the UNSC 
inn case this would be necessary. 

PelindabaPelindaba Treaty. In the Pelindaba Treaty, the States Parties meet in 
extraordinaryy session in case of non-compliance by a Party complained of. 
Thee States Parties convened in extraordinary session may, as necessary, 
makee recommendations to the Party held to be in breach of its obligations 
andd to the OAU. The OAU may, if necessary, refer the matter to the UNSC 
(Annexx IV (4g)). 

SoutheastSoutheast Asia NWFZ Treaty. There are provisions on 'remedial measures' 
inn Art. 14 of the Southeast Asia NWFZ Treaty. In case the Executive 
Committeee decides in accordance with the Annex on the procedure for a 
fact-findingg mission that there is a breach of the Treaty by a State Party, that 
Statee Party shall within a reasonable time take all steps necessary to bring 
itselff  in full compliance with the Treaty and shall promptly inform the 
Executivee Committee of the action taken or proposed to be taken by it (Art. 
14(1)).5844 This is a kind of 'basic' obligation which mutatis mutandis can be 
consideredd to lie at the basis of the correction/enforcement phase of any 
givenn arms control treaty. Where a State Party fails or refuses to comply 
withh the provisions of Art. 14(1), the Executive Committee shall request the 
Commissionn to convene a meeting (See Art. 14(2)).585 At this meeting, the 
Commissionn shall consider the emergent situation and shall decide on any 
measuree it deems appropriate to cope with the situation, including the 
submissionn of the matter to the IAEA and, where the situation might 
endangerr international peace and security, the UNSC and the UNGA (see 
Art.. 14(3)). It is the Commission, a body of the Treaty, that decides on 
referringg the matter to the IAEA, the UNGA or the UNSC. In the event of 
thee breach of the Protocol attached to the Treaty by a State Party to the 
Protocol,, the Executive Committee shall convene a special meeting of the 
Commissionn to decide on appropriate measures to be taken (see Art. 14(4)). 
Thiss provision on limited action regarding violation of the Protocol does not 
meann the violation of the Protocol is considered less important or less 
seriouss than a violation of the other provisions of the Treaty. The reason is 

Ass stated in the 'Report by the Chairman of the Working Group on a South Pacific 
Nuclearr Free- Zone to the South Pacific Forum', Rarotonga, 4-6 August 1985, Department of 
Foreignn Affairs, Canberra, 1985, p. 37. Cited by Findlay (1991), p. 295. 
5844 Note, that the Treaty at this point refers to a 'reasonable' time, whereas in other provisions 
thee Treaty places strict and fixed time-limits on the State Parties. 

Thee Treaty provides that this meeting shall be convened in accordance with the provisions 
off  Par. 3(e) of Article 9. This paragraph provides only that one of the functions of the 
Executivee Committee shall be to request the Commission to convene a meeting 'when 
appropriatee and necessary', without giving any additional information. 
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thatt the Protocol (prescribing respect for the Southeast Asia NWFZ) is only 
openn for signature by the declared NWS. As yet, this Protocol has not been 
ratifiedd by the NWS because of disputed territories in the South China 
Sea.5866 In case one of the NWS would sign and thereupon would violate the 
Protocoll  by using or threatening the use of nuclear weapons against any 
Statee Party to the Treaty, this 'matter' would inevitably be brought under the 
attentionn of the appropriate organs of the UN long before the Commission 
couldd have decided to do so. 

5.3.25.3.2 Provisions on correction/enforcement in the CFE Treaty 
Ass has already been observed, the CFE Treaty has no proper follow-up after 
ann inspection has been carried out pursuant to the extensive provisions of 
thee Protocol on Inspection. Article XVI(2A ) provides that the JCG can 
addresss questions relating to compliance with or possible circumvention of 
thee provisions of the Treaty. Given the fact that each State Party has the 
rightt to have placed any issue relating to the Treaty on the agenda of the 
JCGG (Art. XVI(3)), it can be reasonably expected that issues relating to 
correctionn of the misbehaviour of a State Party wil l be dealt with in the JCG. 
Pursuantt to Art. XXI(2) of the CFE Treaty, 'the Depository shall convene an 
extraordinaryy conference of the States Parties, if requested to do so by any 
Statee Party which considers that exceptional circumstances relating to the 
Treatyy have arisen (...).' From these wordings, it seems likely that in 
reactionn to a violation of the Treaty - probably instead of or in addition to a 
meetingg of the JCG - also a meeting of the States Parties pursuant to Art. 
XXI(2)) can be convened.587 If necessary, referral of the matter to the 
appropriatee organs of the UN will no doubt take place, even though no 
explicitt reference to the UN has been made in the text of the CFE Treaty. 

5866 See 'Nuclear Weapon Free Zones', in: Disarmament Times, vol. XXII , no. 2, May 1999. 
5877 The Agreement on Adaptation CFE (1999), adds the new Art. XXl(lbis), which provides 
thatt upon notification of a temporary deployment exceeding a territorial ceiling by more than 
prescribedd numbers of TLE, or upon request by a State Party, the Depository shall convene a 
conferencee of the States Parties at which the hosting and deploying States Parties shall 
explainn the nature of the circumstances which have given rise to the temporary deployment. 
Thee Chairman of the JCG shall inform the Permanent Council and the Forum for Security Co-
operationn of the OSCE of the situation. 
5888 The sensitive nature of the provisions of the CFE Treaty will bring along that in case of 
seriouss violations immediately the aid of the organs of the UN will be invoiced. Lang (1995), 
p.. 83, concludes from the absence of references to the UN that regional security in the CFE 
Treatyy is perceived as a co-operative endeavour but not as a matter of collective security 
withinn the meaning of the UN Charter. 
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6.. The interpretativ e element 

Mostt of the arms control treaties discussed do not contain explicit references 
too the interpretation or specification of the rules of the treaty as part of the 
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supervisoryy process. This is not surprising, since the presence of the 
interpretativee element as such cannot be deduced from the text of a treaty, 
butt instead wil l come to the fore, if at all, during gatherings at which the 
Partiess to a treaty consult and discuss matters that have arisen. If these 
gatheringss are institutionalised, e.g. in the form of meetings of organs 
(plenaryy organs or smaller, 'executive' organs) of a supervising organisation 
establishedd under the treaty, the interpretative element wil l for the most part 
bee implemented in the review stage of the process of verification. It can thus 
bee upheld that most of the time, the supervising body established by the 
treaty,, be it an informal body such as the JCG (CFE Treaty), an organ such 
ass the UNSC (BWC, ENMOD Convention) or a specialised international 
organisationn such as OPANAL (Tlatelolco Treaty), wil l be the one 
implementingg the interpretative element, during meetings, consultation 
roundss and informal discussions regarding the behaviour (including possible 
non-compliance)) of the States Parties. During the meetings, consultation 
roundss and discussions, the exchange of information takes place and 
measuress in furtherance of the principles and objectives of the treaty 
concernedd may be formulated, considered and recommended. It is not 
inconceivablee that as a result of these meetings and discussions, a 
refinementt and clarification of rules wil l occur, which is what the 
interpretativee element is about. In the rare case that the tasks of an organ 
underr the treaty have been strictly limited to fact-finding, this organ is 
unlikelyy to make contributions to the interpretative element. 
Thiss does not mean however, that an institutional framework including a 
supervisingg body would be a prerequisite for the implementation of the 
interpretativee element in supervision. For the processing of the findings of 
thee verification and also the dispute settlement phase usually takes place in 
Revieww Conferences, which can be considered to fulfi l purposes partly 
similarr to the interpretative element. In the absence of any treaty-specific 
supervisoryy mechanism, Review Conferences have tended to become a 
meanss through which concerns about verification and compliance can be 
voiced.. Many arms control treaties have a provision on Review Conferences 
forr the purpose of reviewing the operation of the treaty.590 Review 

Ann exception is the CFE Treaty, in which it is explicitly stated that the States Parties, 
withinn the JCG, shall seek to resolve ambiguities and differences of interpretation that may 
becomee apparent in the way the Treaty is implemented (Art. XVI(2B)). 
5900 See Antarctic Treaty, Art. XII(2); Moon Agreement, Art. 18; Sea-bed Treaty, Art. VII ; 
NPT,, Art. VIII(3) ; BWC, Art. XII ; ENMOD Convention, Art. VIII ; Inhumane Weapons 
Convention,, Art. 8(3); Rarotonga Treaty, Art. 10; Southeast Asia NWFZ Treaty, Art. 20; CFE 
Treaty,, Art. XXI(l) ; APM Convention, Art. 12. 
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Conferencess can usually take place every five (or sometimes ten) years. 
Thee States Parties may of course decide that no (further) Review Conference 
iss necessary.592 Through the Review Conferences the provisions of the 
supervisoryy mechanism can be interpreted in such a way as to contribute to 
thee strengthening of the treaty regime. If at the first Review Conference of a 
givenn treaty the interpretation of certain rules of the treaty takes place, this 
interpretationn wil l be valid at least for the period of time between this first 
Revieww Conference and a second Review Conference. The performance of 
activitiess of supervision, and especially the process of verification, in the 
time-framee between both Review Conferences wil l take place taking into 
accountt the earlier interpretations. 
Reportss by States and comments by experts, usually prepared further by the 
Preparatoryy Committee of the Review Conference, may be efficient 
elementss of information in the context of reviewing the operation of the 
supervisoryy mechanism of the treaty. In this way, the supervising body will 
bee able to oversee the effect of a rule, which may result in a more liberal 
interpretationn or even a modification of this rule. Apart from reports on the 
functioningg of the supervisory mechanism and the record of compliance, 
neww scientific and technological developments relevant to the functioning of 
thee arms control treaty wil l also be discussed in Review Conferences. 

7.. Concluding remarks on the general features of supervisory 
mechanisms s 

Noww that the most representative provisions of the supervisory mechanisms 
off  the multilateral arms control treaties currently in force have been 
discussedd in detail, it is possible to draw some conclusions as to their 
generall  features. It has been argued that in arms control treaties no common 
characteristicss of supervision (especially verification) can be found. 
Indeed,, one might say that in arms control law the differences between the 
treatiess rather than their similarities predominate, viz. differences in time 

5911 The Antarctic Treaty provides for one Review Conference after thirty years from the date 
off  entry into force. The Moon Agreement can be reviewed every five years after entry into 
force,, like the Sea-Bed Treaty, the NPT, the ENMOD Convention, the BWC (five years or 
earlier),, the APM Convention (five years and thereafter if so requested) and the CFE Treaty 
(everyy five years; first Review Conference forty-six months after entry into force). The 
Inhumanee Weapons Convention and the Southeast Asia NWFZ Treaty can be reviewed ten 
yearss after entry into force. The Rarotonga Treaty does not specify a time-frame for its 
Review. . 
5922 E.g., the 1971 Sea-Bed Treaty was reviewed in 1977, 1983 and 1989. No need was felt to 
holdd a fourth Review Conference. See Myjer (1994), p. 158. 
5933 Especially the BWC has been adapted by way of Review Conferences; see Karkoszka 
(1991),, p. 217-221 and see Final Document BWC (1991) and Final Document BWC (1996). 
5944 See Sur (1991), p. 25-28. 
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andd political background, diversity of the negotiating bodies, differences in 
thee treaty's object and spirit, diversity of methods of supervision and of 
institutionall  design. However, despite all those differences it is possible to 
presentt an overview of the general features that are common to the 
supervisoryy mechanisms of the arms control treaties analysed in this chapter. 
Inn this overview, no normative validation is implied - no conclusions as to 
thee effectiveness of supervision relative to the existence of a specific 
supervisoryy mechanism are drawn. 

7.17.1 General features of monitoring provisions in arms control treaties 
Withh regard to monitoring provisions, it can be observed that in many of the 
armss control treaties the exchange of information takes place primarily for 
thee general purpose of co-operation or that it is linked to a suspicion and 
thereforee systematically belongs to the process of verification.595 Monitoring 
iss performed unilaterally (NTMs) or co-operatively through declarations, 
annuall  reports or other sources of information that may (depending on the 
termss of the treaty) be distributed to all States Parties. When reference is 
madee to NTMs they are usually described as 'National Technical Means of 
verification',, although in many cases the use of those NTMs satisfies 
monitoringg conditions (ongoing and 'incident-independent'). All NWFZ 
Treatiess have more or less extensive provisions on monitoring activities. 
Partiess undertake to exchange information and to report any significant 
eventt to the supervisory forum or body, be it a body established by the treaty 
itselff  or an existing regional organisation. Monitoring activities may also be 
performedd through consultations at the regular meetings of the States 
Parties.. During these consultations States Parties usually review the 
operationn and application of the treaty, including its supervisory mechanism. 
Whilee declarations and reports represent the most frequently used methods 
off  monitoring, routine on-site inspections are also often available. The 
connectionn between the monitoring provisions and verification is clear: the 
informationn provided in the phase of monitoring will , if necessary, be used 
ass a source in the stage of fact-finding within the verification process. 

Moree precisely, it can be concluded that with respect to the phase of monitoring, the global 
armss control treaties that apply to uninhabited territories only contain general provisions on 
thee exchange of information, which as a side-effect may enable the de facto monitoring of 
compliancee with the basic obligations of the respective treaties. With regard to the other 
globalglobal arms control treaties, it can be concluded that most of them do not contain provisions 
onn the exchange of information unrelated to any suspicion. Certain provisions, which relate to 
co-operationn for peaceful purposes, might reveal possible non-compliance, but they cannot be 
consideredd sufficient to provide for the ongoing monitoring of compliance with the treaty. 
Occasionally,, in practice the extensive interpretation of treaty provisions during Review 
Conferencess has induced regular exchange of information (e.g. under the auspices of the 
UNS-G,, such as in the case of the BWC). 
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7.27.2 General features of verification provisions in arms control treaties 
Itt appears that within most arms control treaties the phase of verification has 
receivedd considerable attention. In general, the establishment of some kind 
off  forum or body can be considered a prerequisite for the functioning of the 
verificationn process, that by its nature needs a third party as supervisor. 
Severall  treaties establish some kind of committee as verifying body. This 
typee of body is usually not a standing body and lacks real power because its 
proceduree is not compulsory. Instead, the States Parties are free to make use 
off  the procedure but may choose other means as well. The NWFZ Treaties 
containn rather elaborate supervisory mechanisms, including institutionalised 
supervisingg bodies that are meant to play an important role in the 
verificationn process. In the absence of a third party, ad hoc co-operation 
withh regard to verification activities is required; this type of verification 
bearss many 'subjective' characteristics and the treaty can offer only few 
guaranteess for the proper functioning of verification (as becomes clear from 
e.g.. the text of the Sea-Bed Treaty). Most treaties provide that the States 
Partiess may in the course of the verification process invoke the help of other 
Statess or international organisations, including the UN. As the texts of the 
treatiess show, on-site inspection (sometimes called a 'visit'), in some cases 
supplementedd by aerial inspection, is the most important method of 
verification.. Apart from the information received through monitoring 
activities,, the performance of the fact-finding stage within the verification 
processs is almost entirely dependent on the method of inspection. On-site 
inspectionn itself may be merely designated as a possible method of 
verification,, as in the Antarctic Treaty, or it may be arranged in extensive 
detail,, as in the Protocol on Inspection to the CFE Treaty. Inspectors may be 
nationalss of the inspecting Parties (e.g. Antarctic Treaty, CFE Treaty) or 
internationall  inspectors (e.g., IAEA inspectors in NWFZ treaties). As such, 
thee method of inspection has been 'internationalised' to a lesser or higher 
degree.. The review stage of verification cannot be identified as such in the 
textt of the arms control treaties. It is however clear that any 'conclusions' 
(regardingg compliance) may only be drawn from (inspection or other) 
reportss after a proper review of the information gathered has taken place, 
e.g.. in extraordinary or special sessions of (the plenary organ of) the 
supervisingg body. Regarding the stage of assessment, in which it is 
establishedd whether (and if so, to what extent) the treaty has been violated 
byy the suspected State Party, explicit references have only in rare cases been 
laidd down in the treaty text, viz. in those treaties where a body has been 
establishedd that can take decisions which are binding on the States Parties. 
Thiss may well be the same ('executive') body that has been granted the 
powerr to decide - upon request - that a suspected State Party must allow the 
conductt of an on-site inspection on its territory. Assessments made by this 
typee of body can be expected to have legal consequences as well; in case of 
ann established violation there eo ipso exists an obligation for the violator to 
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remedyy negative consequences, in accordance with the law of State 
responsibility.. Otherwise, 'assessments' are mere summaries of 
consultationss between the States Parties directly concerned, i.e. at least the 
Statee Party that believes another to be in violation of the treaty and this 
other,, suspected, State Party. 

7.37.3 General features of dispute settlement provisions in arms control 
treaties treaties 
Inn general, special dispute settlement procedures cannot be found in arms 
controll  treaties. This may be explained partly from the fact that some 
treatiess increasingly place emphasis on the prevention of disputes (e.g. 
BWC)) and that procedures for the peaceful settlement of disputes are 
availablee under general international law, pursuant to Chapter VI of the UN 
Charter.. Some treaties mention mediation through a third State Party or 
throughh the assistance of the UNS-G (Outer Space Treaty, Moon Treaty). 
Otherr treaties directly refer in this respect to the assistance of the UNSC, 
whichh can be invoked by the States Parties and in some cases also by an 
appropriatee regional organisation. The appropriate organs of the UN can of 
coursee also play their part in dispute settlement if an explicit reference to 
theirr possible involvement is absent in a treaty. Where specific methods of 
disputee settlement are summed up in the treaty provisions (e.g. Antarctic 
Treaty,, Southeast Asia NWFZ Treaty), the methods listed in Art. 33(1) of 
thee UN Charter are mentioned, notably with the exception of the possibility 
too 'resort to regional agencies or arrangements'. 

7.47.4 General features of correction/enforcement in arms control treaties 
Sincee enforcement action under a treaty wil l only be directed against a State 
Partyy of which it has been established that it has violated the provisions of 
thatt treaty, the existence of at least some kind of verification mechanism is a 
prerequisitee for treaty-based provisions on correction/enforcement. In arms 
controll  treaties that contain a verification mechanism, an assessment of non-
compliancee made pursuant to this mechanism not only constitutes the 
establishmentt that a violation of the treaty has occurred, but also provides a 
legall  basis for the application of sanctions against the defaulting State Party. 
Treatiess that contain references to enforcement action commonly provide 
thatt the Parties (or in some cases, regional organisations) can refer the 
matterr to the appropriate organs of the UN. Even though the notion of 
'referring'' matters to the UN may include the dispute settlement activities of 
thosee organs, the context of reference (i.e. after a violation has been 
established)) suggests that the UNSC in that respect is called upon to act in 
itss 'enforcing' capacity. Treaties that establish a forum or body usually 
providee that, before addressing the organs of the UN, the States Parties to 
thee treaty shall first meet in special or extraordinary session of this forum or 
bodyy to discuss the matter among themselves. 
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