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6 6 
Generall  features of supervisory 
mechanismss in global arms control 
treatiess featuring international 
organisations::  OPCW, IAEA , 
CTBTO O 

i.. Introductio n 

Inn the course of the last fifty years co-operation between States in the field 
off  arms control has gradually reached a level of far-reaching organisation, 
culminatingg in the establishment of specialised international organisations as 
supervisingg bodies in arms control treaties. The establishment of any 
internationall  organisation not only confirms a common goal of the 
internationall  community, but also creates an organisational framework that 
grantss the international community some 'capacity to act', a capacity at least 
inn part independent of the States. Such organisation moreover offers the 
possibilityy to all member States to actually participate in the supervision of 
compliance,, both during the phase of implementation of the treaty and 
thereafter,, and enables the member States to mutually control armaments 
withoutt this control being too easily manipulated by the inherent as well as 
thee deliberate ambiguities of the treaty. 
Inn this chapter, the focus wil l be on the global arms control treaties that 
establishh or use a specialised international organisation as their supervising 
body.. They appear in the field of nuclear weapons (IAEA/NPT safeguards 
systemm and CTBT) and chemical weapons (CWC).596 Whereas the CWC 
offerss an example of a comprehensive regime aiming at a complete ban of 
chemicall  weapons, the NPT and the CTBT are both concerned with the 
preventionn of the proliferation of nuclear weapons. 
Thee inquiry started in chapters [4] and [5] will be continued here. Following 
thee theory that has been elaborated in chapter [4], the institutional design 

5966 See the 'Convention on the Prohibition of the Development, Production, Stockpiling and 
thee Use of Chemical Weapons and on their Destruction', text in 32 ILM 800, and see the 
'Comprehensivee nuclear Test Ban Treaty', text in 35 ILM 1439. On the NPT see supra, 
chapterr [5]. 
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andd the methods of the supervisory mechanisms of the CWC, the IAEA-
NPTT system and the CTBT will be examined. The analysis of the 
institutionall  design of these treaties is inter alia meant to clarify what 
powerss have been vested in the organs of the supervising organisations. The 
powerr to take binding decisions is obviously the most important in this 
respect.. Even though, generally speaking, decision-making in international 
organisationss is still dominated by the States, which through their 
representativess in the appropriate organs collectively decide on the most 
fundamentall  questions, the powers of especially the executive and the 
technicall  organs of IAEA, OPCW and CTBTO are considerable and their 
directt influence on the behaviour of the States Parties is significant. 

I.. The CWC and the OPCW 

1.. A brief note on history 

1.11.1 The 1925 Geneva Protocol 
Onn June 17, 1925, the 'Protocol for the Prohibition of the Use in War of 
Asphyxiating,, Poisonous or other Gases, and of Bacteriological Methods of 
Warfare'' was signed. It entered into force February 8, 1928. At that time, 
thee question of the control of chemical weapons had already been high on 
thee international agenda for quite some time.597 The purpose of the 1925 
Genevaa Protocol is that the prohibition reflected in its title shall be 
universallyy accepted as a part of international law, binding alike 'the 
consciencee and practice of nations'. In the Protocol, the High Contracting 
Partiess declare that they, insofar as they are not already Parties to treaties 
prohibitingg such use, accept the prohibition of the use in war of 
asphyxiating,, poisonous or other gases, and of all analogous liquids, 
materialss and devices, agree to extend this prohibition to the use of 
bacteriologicall  methods of warfare and agree to be bound as between 
themselvess according to the terms of this declaration. Furthermore, the High 
Contractingg Parties wil l exert every effort to induce other States to accede to 
thee Protocol. 

Thee 1925 Geneva Protocol is limited in scope because it is valid only with 
respectt to the use of chemical weapons in times of war. It does not relate to 
thee development, possession or transfer of chemical weapons in war, or to 
anyy behaviour whatsoever in times of peace. Moreover, many signatory and 

Alreadyy at the end of the 19th century, efforts had been made to conclude treaties dealing 
withh chemical warfare, but it is safe to assume that the horrors caused by the use of chemical 
weaponss in WW I have been the most direct motive for the efforts to control chemical 
weapons.. For a historical overview, see Robinson (1998), p. 17-36. 
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accedingg States originally made substantive reservations to the Protocol. 
Mostt reservations bring with it that the State making the reservation will 
onlyy observe the prohibition of use in war towards other States Parties to the 
Protocoll  as long as they observe this obligation towards it. This is another 
indicationn of the reciprocal nature of arms control law, which can also be 
foundd in arms control treaties of a later date. 
Al ll  States Parties to the Protocol declare they agree to be bound by its 
provisionss (in fact a statement that pacta servanda sunt). Understandably, 
theree are no provisions relating to any form of supervision of compliance 
withh the prohibitions contained in the Protocol. For how could compliance 
withh a prohibition of use of a certain weapon in wartime be monitored or 
verifiedd in times of peace?599 Furthermore, the States at that point in time 
weree not yet prepared to consider, let alone accept, international supervision 
off  their behaviour with regard to their national armed force. The fact that 
theyy agreed to conclude a Protocol containing a legally binding prohibition 
wass revolutionary enough in itself. Besides, it was felt that compliance 
wouldd in part be induced by the awareness that a violation could bring 
retaliationn in kind, particularly against inadequately protected civilian 
populations.6000 The ban on the use of chemical and biological weapons of 
thee Geneva Protocol, although of major importance, has not proven to be 
veryy effective in practice. Italy, for example, which ratified the Protocol in 
19288 without reservations, did not hesitate to use chemical weapons on a 
largee scale in Libya and Abessynia (Ethiopia) in the 1930s. Also Spain and 
Francee (the latter being the Protocol's depository State) in Marocco in the 
1920s,, Japan against China (1937-1945), Iraq (and possibly also Iran) in the 
Gulff  War in the 1980s, are known to have made use of chemical weapons in 

5988 First, many States declared it to be binding only as regards relations with other Parties. 
Thiss means that the prohibition of the use of chemical weapons is not accepted in the event of 
warr with a State not Party to the Protocol. Second, many States made a reservation in which 
theyy consider the Protocol to cease being binding on them in regard to any enemy States 
whosee armed forces or allies do not observe the provisions of the Protocol. In other words, a 
'firstt violator'- State (and his allies) waives its right to protection against the use of chemical 
weaponss under the Protocol. AH States Parties to the protocol that made the first reservation 
alsoo made the second one. A third kind of reservation consists of the statement that the 
Protocoll  will cease to be binding as regards the use of chemical agents with respect to any 
enemyy state whose armed forces or allies do not observe the provisions. This means that 
Statess Parties having made this kind of reservation wil l not make use of bacteriological 
weaponss in any circumstances, even though in the circumstances described in the reservation 
usee could be made of chemical weapons. Of course, this reservation only received a deeper 
meaningg after 1975, when the BWC entered into force and as the States Parties to the BWC 
reinforcedd their commitment under the 1925 Geneva Protocol. Recently, several States have 
withdrawnn their reservations to the Geneva Protocol. See Gioia (1998), p. 388. 
5999 On the other hand, it might have been possible at that time to agree on the establishment of 
ann ad hoc verifying body as soon as war broke out and one or more of the belligerents was a 
Statee Party to the Protocol. Later, the UNS-G has assumed such a task. See supra, chapter [4]. 
6000 See Blix (2000), p. 74; Kenyon (2000), p. 3. 
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wartime.6011 It is clear, that the norm pacta servanda sunt has been 
insufficientt to secure compliance with the agreed prohibition in the Geneva 
Protocol. . 

1.21.2 Decoupling chemical and biological weapons 
Thee progress in the field of chemical arms control has long been blocked 
becausee it was always linked with biological weapons. It was only after the 
BWCC was concluded in 1972 that serious negotiations on the conclusion of 
aa separate convention on chemical weapons could start.602 It would still take 
overr twenty years to reach agreement on a ban relating to chemical arms, but 
thee agreement that has finally emerged, the CWC, is the most 
comprehensivee single arms control treaty ever concluded. The CWC was 
signedd in 1993 and entered into force after the deposit of the 65th instrument 
off  ratification, on 29 March, 1997. Following the concept of a general and 
completee prohibition, such as had been laid down earlier with regard to 
biologicall  weapons, the aim has been the complete and effective prohibition 
off  the development, production, and stockpiling of all chemical weapons 
andd the assurance of their destruction, which, as the UNGA had already 
statedd in 1978, 'represented one of the most urgent measures of 
disarmament'.6033 The CWC is not meant to replace the Geneva Protocol, as 
appearss in particular from Art. XVI(3) CWC and also from the CWC 
preamble,, which upholds the importance of the 1925 Geneva Protocol and 
expresslyy states that the CWC complements the obligations assumed under 
thatt Protocol. 

2.. Substantive law in the CWC 

2.12.1 Objectives and purposes of the CWC: the CWC preamble 
Thee preamble to the CWC places the Convention within the larger context 
off  the process of international arms control, indicating both the importance 
(inn retrospect) of earlier treaties and referring to the final objective of the 
process,, in that the States Parties to the CWC are determined to act with a 
vieww to achieving progress towards general and complete disarmament 
underr strict and effective control, including the prohibition and elimination 
off  all types of weapons of mass destruction. The preamble to the CWC 
reaffirmss the principles and objectives of, and obligations assumed under, 

Seee Robinson (1998), p. 33-36. On the use of chemical weapons by Iraq, see also 
S/Res/6122 (1988) and S/Res/620 (1988). 

Afterr the topic of chemical and biological weapons had been introduced in 1968 in the 
Eighteenn Nation' Committee on Disarmament (the CD's predecessor of those days), the UK 
inn 1969 proposed to deal with biological weapons ahead of chemical weapons, which was 
acceptedd by the superpowers (US and SU). See Robinson (1998), p. 23-33 
6033 See SSOD-I (1978), par. 75. 
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thee Geneva Protocol and also those of the BWC. In the preamble the 
objectivee of the CWC itself is described as 'to exclude completely the 
possibilityy of the use of chemical weapons, through the implementation of 
thee provisions of the CWC, thereby complementing the obligations assumed 
underr the Geneva Protocol of 1925'. Clearly, the CWC effectively outpaces 
thee Geneva Protocol, in that its complete and effective prohibitions of the 
development,, production, acquisition, stockpiling, retention, transfer and use 
off  chemical weapons and their destruction, are necessary to ensure the 
completee exclusion of the possibility of the use of chemical weapons. 
Comparablee to nuclear arms control treaties, in which developments in the 
fieldd of peaceful use of nuclear energy are exempted from the prohibitions 
andd even promoted, the CWC makes explicit that its purpose is not to 
endangerr the development of 'peaceful uses' of chemicals.60 The States 
Partiess desire to promote the free trade in chemicals and the international 
co-operationn and exchange of scientific and technical information in the 
fieldd of chemical activities for purposes not prohibited under the CWC in 
orderr to enhance the economic and technological development of all States 
Parties.. Provisions on economic and technological development reflect this 
desiree as well.606 The prohibition of the use for war-like purposes of 
chemicalss the possession of which is in itself permitted clearly comes to the 
foree in the prohibition to use herbicides as a method of warfare, which is 
explicitlyy mentioned in the preamble to the CWC. 

2.22.2 Article I - general obligations 
Eachh State Party to the CWC first of all undertakes never under any 
circumstancess to develop, produce, otherwise acquire, stockpile or retain 
chemicall  weapons, or transfer, directly or indirectly, chemical weapons to 
anyonee (Art. 1(1 (a)). This 'negative' obligation remains in force under 'any 
circumstances',, hence in times of peace as well as in times of war. The 
Statess Parties undertake further never under any circumstances to use 
chemicall  weapons and to engage in any military preparations to use 
chemicall  weapons (Art. 1(1 (b, c)). Although non-possession of chemical 
weaponss implies the impossibility of use, this prohibition makes clear that 
thee existing stockpiles (which have to be destroyed in due time) may never 

6044 Vice versa, in Art. IX of the BWC, the States Parties had already affirmed the recognised 
objectivee of effective prohibition of chemical weapons. The States Parties to the CWC recall 
('bearingg in mind') this objective in the preamble. 
6055 This also becomes apparent from the fact that the CSP of the OPCW shall foster 
internationall  co-operation for peaceful purposes in their field. The use of chemicals for 
peacefull  purposes is one of the 'Purposes Not Prohibited' under the CWC (see Art. II(9)(a)). 
6066 See Art. XI of the CWC. This article mainly provides for the rights of all States Parties to 
co-operatee internationally in conducting research and other peaceful activities with regard to 
chemicals.. The States Parties also undertake to review their national regulations in the field of 
thee trade of chemicals in order to render them consistent with the object and purpose of the 
CWCC (XI( 1(c)). 
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underr any circumstance be used, in times of war or in retaliation.607 Finally, 
thee Parties undertake never under any circumstances to assist, encourage or 
induce,, in any way, anyone to engage in any activity prohibited to a State 
Partyy under the CWC (Art. I(l(d)). This formula forbids any State Party to 
supportt or assist governments of other States in acquiring, using or 
preparingg for use of chemical weapons and outlaws any engagement in 
chemicall  terrorism in any other State. A second 'negative obligation' can be 
foundd in par. 5 of Art. I: each State Party undertakes not to use riot control 
agentss as a method of warfare. The possession of this kind of chemicals is 
allowed;; only their use as a weapon is prohibited. 
Thee other 'general obligations' of Art. I of the CWC are 'positive' 
obligationss of result, requiring the States Parties to undertake action to fulfi l 
them.. There are (three) obligations to destroy, which relate to chemical 
weaponss and to Chemical Weapons Production Facilities (CWPFs). Each 
Statee Party undertakes to destroy the chemical weapons as well as the 
CWPFss it owns or possesses, or that are located in any place under its 
jurisdictionn or control, in accordance with the provisions of the CWC (Art. 
1(2,, 4)). Furthermore, each State Party undertakes to destroy all chemical 
weaponss it abandoned on the territory of another State Party. These 
chemicall  weapons are outside the jurisdiction or control of the State Party 
concerned,, but a State Party is still responsible for their destruction if it has 
abandonedd them on the territory of another State Party. For States in whose 
territoryy chemical weapons are located, it is imperative to become a Party to 
thee CWC if they want these weapons to be destroyed (and paid for their 
destruction)) by the State Party that abandoned them on their territory. The 
obligationss to destroy must be performed in accordance with the provisions 
off  the Convention. As we will see, these provisions are very elaborate and 
requiree a high level of international co-operation and organisation. 

2.32.3 The problem of dual use of chemicals 
Onee of the reasons for the comprehensiveness of the supervisory mechanism 
off  the CWC is that the same chemicals may be used for peaceful purposes 
andd for military purposes (as a weapon); it is the kind of use that determines 
whetherr States are dealing with forbidden weapons or peaceful applications 
explicitlyy allowed for. In line with this, 'chemical weapons' has been 
definedd in the CWC as 'toxic chemicals and their precursors, except where 
intendedd for purposes not prohibited under the Convention, as long as the 
typess and quantities are consistent with such purposes'.608 As such, the 

Seee Bothe (1998), p. 3; Robinson (1998), p. 29; Gioia (1998), who observes (at p. 394) 
thatt the obligation not to engage in any military preparations to use chemical weapons, which 
hass been adopted because otherwise a Party to the Convention could, after withdrawing from 
it,, rapidly acquire a full chemical weapons capability if preparations had been undertaken, 
wil ll  certainly also apply in time of armed conflict. 

Art.. II(I) . 'Chemical weapons' also means, together with its meaning under (a) or 
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definitionn excludes the legitimising effect of the unobjectionable purpose 
wheree there are serious reasons to believe that the declared purpose is not 
thee real one because the quantities possessed are too high to be explained by 
thee declared purpose.609 The problem of dual-use capabilities of chemicals is 
tackledd by the regulations on 'Activities Not Prohibited under this 
Convention'' (Art. VI) . Examples of purposes not prohibited under the CWC 
includee industrial, agricultural, research, medical and other peaceful 
purposes,, as well as protective purposes (i.e. protection against toxic 
chemicalss and protection against chemical weapons) and even military 
purposess not connected with the use of chemical weapons and not dependent 
onn the use of the toxic properties of chemicals as a method of warfare (Art. 
11(9)).. After going through all the trouble of controlling and destroying 
chemicall  weapons, it is obvious that each State Party must ensure that toxic 
chemicalss and their precursors are only developed, produced, otherwise 
acquired,, retained, transferred, or used within its territory or in any other 
placee under its jurisdiction or control for purposes not prohibited under the 
CWCC (Cf. Art. VI(2)). However, because of the fact that the use of 
chemicalss for certain purposes is perfectly legitimate under the CWC, 
transparencyy and openness for purposes of the Convention cannot be 
requiredd to be complete and perfect. A separate Annex on the Protection of 
Confidentiall  Information ('Confidentiality Annex') has been added to the 
Convention,, with a special Commission, the 'Commission for the settlement 
off  disputes related to confidentiality' set up as the guardian of the 
confidentialityy regime.610 Art. VI(10) in this respect provides that the 
Technicall  Secretariat (TS) of the OPCW, in conducting verification 
activities,, shall avoid undue intrusion into the State Party's chemical 
activitiess for purposes not prohibited under the CWC, and, in particular, 
shalll  abide by the provisions set forth in the Confidentiality Annex. It is an 
attemptt to strike a delicate balance between achieving the openness required 
forr effective verification on the one hand and taking into account the 
legitimatee concerns about confidential (business) information of States 
Partiess on the other hand. 

Thee search for this delicate balance also accounts for the ambiguities present 
inn certain provisions of the Confidentiality Annex. For example, it is stated 

separately:: (b) munitions and devices, specifically designed to cause death or other harm 
throughh the toxic properties of those toxic chemicals specified in subparagraph (a), which 
wouldd be released as a result of the employment of such munitions and devices'. Finally, it 
means:: (c) 'any equipment specifically designed for use directly in connection with the 
employmentt of munitions and devices specified in subparagraph (b)\ The munitions and 
devices,, together with the equipment designed for use in connection with them, are always 
chemicall  weapons, because by their definition they will always be intended for purposes 
prohibitedd under the CWC. 
609SeeBothe(1998),p.. 3. 
6100 This 'Confidentiality Commission' is a subsidiary organ of the CSP of the OPCW. See the 
Confidentialityy Annex, (D), par. 23. 
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thatt 'States Parties may take such measures as they deem necessary to 
protectt confidentiality, provided that they fulfi l their obligations to 
demonstratee compliance in accordance with the relevant articles and the 
Verificationn Annex' (Conf. Annex C(13)), and 'inspection teams shall be 
guidedd by the principle of conducting on-site inspections in the least 
intrusivee manner possible consistent with the effective and timely 
accomplishmentt of their mission' (Conf. Annex C(14)). In the end, the 
system'ss weighing of interests in openness or confidentiality seems to be in 
favourr of the inspected State Party, since the inspections teams have the 
unconditionall  duty to fully respect the procedures designed to protect 
sensitivee installations and to prevent the disclosure of confidential data 
(Conf.. Annex C(15)). Moreover, it can be noted that the inspection report, 
whichh shall contain the facts relevant to compliance with the CWC, shall be 
handledd in accordance with the regulations established by the OPCW 
governingg the handling of confidential information (Conf. Annex C(17)). 
Thiss provision suggests that the inspected State Party shall be able, at least 
inn theory, to prevent disclosure of any information in the inspection report 
thatt is designated by it as confidential (Cf. Conf. Annex A(2(a)). In this 
respectt the final part of Conf. Annex C, par. 17, providing that if necessary, 
thee information contained in the report shall be processed into less sensitive 
formss before it is transmitted outside the TS and the inspected State Party, 
seemss a compromise so as to secure that at least part of the information in 
thee inspection-report wil l be released outside the technical organ of the 
OPCW.611 1 

2.42.4 Schedule 1, 2, 3 chemicals and facilities 
Ass mentioned, also after the full implementation of the CWC, State-Parties 
remainn at liberty to produce and use chemicals with potential military 
applicationss for 'purposes not prohibited under the Convention'. In 
connectionn with this, a division has been made between so-called Schedule-
1,, 2, and 3 chemicals and facilities related to such chemicals for supervisory 
purposes.6122 Two main factors determine the listing of particular chemicals 
inn particular schedules, viz. the risk posed by the chemical to the object and 
purposee of the CWC and the commercial importance of the chemical. The 
'Annexx on Chemicals' of the CWC makes clear what toxic chemicals and 
whatt precursors are classified as Schedule-1, 2 and 3 chemicals, the 

6111 Note in this respect also Conf. Annex A(c(iii)) : 'Information classified as confidential shall 
bee released by the [OPCW] only through procedures which ensure that the release of 
informationn only occurs in strict conformity with the needs of this Convention.' 
6122 The parts of the Verification Annex which are devoted to the 'Activities not prohibited 
underr the Convention' establish separate regimes for Schedule-1 chemicals and facilities 
relatedd to such chemicals (Part VI); for Schedule-2 chemicals and facilities related to such 
chemicalss (Part VII) ; for Schedule-3 chemicals and facilities related to such chemicals (Part 
VIII )) as well as for other chemical production facilities (Part IX). 

226 6 



Schedule-11 being the most toxic and most dangerous having littl e legitimate 
peacefull  or civilian purposes, Schedule-2 chemicals being used for civilian 
purposess in considerable but still small quantities, and Schedule-3 chemicals 
beingg used in large quantities for peaceful purposes. 'Toxic chemicals' are 
alll  chemicals which through their chemical action on life processes can 
causee death, temporary incapacitation or permanent harm to humans or 
animals.6133 Regardless of the origin, method of production and place of 
productionn (facilities, munitions or elsewhere), all such chemicals are 'toxic 
chemicals'. . 
Thee Schedules contained in the Annex on Chemicals list the toxic chemicals 
andd their precursors (i.e. any chemical reactant which takes part at any stage 
inn the production of whatever toxic chemical) that have been identified for 
thee application of supervisory measures. The primary importance that is 
attachedd to the control and destruction of the Schedule-1 chemicals can be 
illustratedd by the specific supervisory arrangements made for Schedule-1 
chemicalss and facilities related to such chemicals. For example, the 
Declarationss that have to be made by the States Parties regarding their 
Schedule-11 chemicals are more detailed and stringent than others, and with 
regardd to the use of Schedule-1 chemicals for purposes not prohibited under 
thee CWC, Part VI of the Verification Annex establishes a strict regime 
(involvingg continuous monitoring activities) somewhat comparable to the 
safeguardss system of the IAEA under the NPT. Also, the 'order of 
destruction'' of chemical weapons based on Schedule-1 chemicals and of 
Schedule-11 chemicals producing CWPF has been arranged in a very 
stringentt and elaborate manner (e.g. there are four separate 'phases' of 
destruction).614 4 

3.. The supervisory mechanism of the CWC: the supervising body 

3.13.1 TheOPCW 
Ass the Convention's supervising body, the States Parties to the CWC 
establishh the Organisation for the Prohibition of Chemical Weapons 
(OPCW),, also referred to as 'the Organisation' (see Art. 11(11)), located at 
Thee Hague (see Art. VUI(3), (14)). Through the OPCW the States Parties 

6133 Art. 11(2)). Temporary incapacitation caused by riot control agents is allowed under the 
Conventionn as long as they are not used as a method of warfare. 'Riot control agent' means 
anyy chemical not listed in a Schedule, which can produce rapidly in humans sensory irritation 
orr disabling physical effects which disappear within a short time following termination of 
exposuree (Art. 11(7)). 
6144 Also the procedure for the conversion of a former CWPF to purposes not prohibited under 
thee Convention is stringently safeguarded, especially with regard to Schedule-1 and Schedule-
22 chemicals (See Ver. Annex, Part V(D), par. 70, 71 and 85). See for a schematic overview 
Robinsonn (1995), p. 506. 
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seekk to achieve the object and purpose of the Convention, ensure the 
implementationn of its provisions, including those for international 
verificationn of compliance with it, and to provide a forum for consultation 
andd co-operation among States Parties (Art. VIII(l)) . From this, it is clear 
thatt the implementation of the supervisory mechanism of the Convention is 
partt of the obligations that the States Parties undertake to achieve. 
Al ll  States Parties to the Convention automatically become members of the 
Organisation;; a State Party shall not be deprived of its membership in the 
Organisationn (Art. VIII(2)) . Expulsion of members apparently cannot be 
appliedd as an internal sanction. The budget of the Organisation shall 
comprisee two separate chapters, one relating to administrative and other 
costs,, and one relating to verification costs, thus emphasising the importance 
separatelyy attached to the verification regime of the CWC. The Organisation 
shalll  conduct its verification activities provided for under the Convention in 
thee least intrusive manner possible consistent with the timely and efficient 
accomplishmentt of their objectives. Only the information and data 
necessaryy to fulfi l its responsibilities can be requested. The OPCW shall 
protectt the confidentiality of information on civil and military activities and 
facilitiess coming to its knowledge in the implementation of this Convention 
and,, in particular, shall abide by the provisions set forth in the 
Confidentialityy Annex (Art. VIII(5)) . These provisions again reflect that a 
balancee must be struck between the powers of the Organisation to conduct 
itss supervisory functions effectively and the sovereign rights of the States 
Partiess to protect confidential information. In undertaking its verification 
activitiess the Organisation shall consider measures to make use of advances 
inn science and technology (Art. VIII(6)) . Hence, there is an a priori  legal 
basiss which enables the Organisation to anticipate on possible future 
verification-evadingg techniques. Furthermore, it is provided that a Scientific 
Advisoryy Board (SAB) be established to enable the Head of the TS to render 
specialisedd advice to the organs of the OPCW or to States Parties, in areas 
off  science and technology relevant to the CWC. The SAB shall be 
composedd of independent experts appointed in accordance with terms of 
referencee adopted by the CSP of the OPCW (VIII ( 19(h)). 
Thee OPCW and its staff shall enjoy on the territory and in any other place 
underr the jurisdiction or control of a State Party such legal capacity and 
suchh privileges and immunities as are necessary for the exercise of its 
functionss (VIU(48, 49)). These provisions emphasise the independence of 
thee OPCW and may provide some guarantee for the 'objective' exercise of 
itss functions. As organs of the Organisation there are established the 
Conferencee of the States Parties (CSP), the Executive Council (EC) and the 
Technicall  Secretariat (TS), see Art. VIII(4) . 
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3.1.13.1.1 The Conference of the States Parties (CSP) 

Composition,Composition, procedures, decision-making 
Thee CSP shall be composed of all members of the OPCW. Each member 
shalll  have one representative in the Conference, who may be accompanied 
byy alternates and advisers. The CSP is composed of State-representatives 
nott independent experts. The CSP shall meet in regular sessions which shall 
bee held annually unless the CSP itself decides otherwise. The CSP may also 
bee convened in special session in certain particular circumstances and in the 
formm of a Review Conference or an Amendment Conference (Art. VIH(13), 
(22)).615 5 

Eachh member of the OPCW shall have one vote in the CSP; a majority of 
thee members shall constitute a quorum for the Conference (Art. VIII(16) 
andd (17)). It is clear that the CWC is meant to be a non-discriminatory 
Convention,, which does not confer special voting-rights upon certain 
members.. The CSP shall take decisions on questions of procedure by a 
simplee majority of the members present and voting. 'Present and voting' 
meanss that States Parties that temporarily have been deprived of their right 
too vote due to indebtedness of their financial contribution (Art. VIH(8)) wil l 
nott be counted in to establish the quorum. Decisions on matters of substance 
shouldd be taken as far as possible by consensus.616 Note, that instead of 
'shall',, which is used by the CWC in almost all other articles, here the 
('weaker')) word 'should' is used. If consensus is not attainable when the 
issuee comes up for decision, the chairman of the CSP shall defer any vote 
forr 24 hours and during this period shall make every effort to facilitate 
achievementt of consensus. The chairman shall report to the Conference 
beforee the end of this period; if consensus has not been attained, the 
Conferencee shall take the decision by a two-thirds majority of members 
presentt and voting unless specified otherwise in the CWC (Art. VIII(18)). 
Theree is no decision blocking capacity by means of a veto or otherwise. The 
factt that a decision eventually can be taken by a two-third majority 
overrulingg the one-third minority, could induce States Parties to make every 
effortt to reach consensus. This same provision could on the other hand bring 
alongg that States Parties avoid pronouncing on sensitive matters in certain 

6155 Art. VII I (12) provides that special sessions shall be convened when decided by the CSP; 
whenn requested by the EC (see VII I (33)); when requested by any member and supported by 
one-thirdd of the members; or in accordance with paragraph 22 to undertake reviews of the 
operationn of the CWC. With regard to amendment conferences, Art. XV(2) provides that a 
proposedd amendment to the CWC shall be considered only by an Amendment Conference. An 
Amendmentt Conference shall be convened if one third or more of the States Parties notify the 
D-GG (the Head of the TS) not later than 30 days after its circulation that they support further 
considerationn of the proposal. 
6,66 The question whether a question is a matter of substance, shall for decision making 
purposess be treated as a matter of substance (Art. VIII(18)). 
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circumstancess and rather conceal their real intentions by general and vague 
wordingss that wil l easily pass the consensus test. 

PowersPowers and functions 
Thee CSP shall be the principal organ of the Organisation. It shall consider 
anyy questions, matters or issues within the scope of the CWC, including 
thosee relating to the powers and functions of the EC and the TS. It may 
makee (non-binding) recommendations and take (binding) decisions on any 
questions,, matters or issues related to the CWC raised by a State Party or 
broughtt to its attention by the EC. The CSP shall oversee the 
implementationn of the CWC, and act in order to promote its object and 
purpose.. The CSP shall review compliance with the CWC (VIII(20)) and 
shalll  take the necessary measures to ensure compliance with the Convention 
(VIII(21(k)) and Art. XII) . It shall establish such subsidiary organs as it finds 
necessaryy for the exercise of its functions in accordance with the CWC 
(VIII(20(f)) .. The CSP shall also oversee the activities of the EC and the TS 
andd may issue guidelines in accordance with the CWC to either of them in 
thee exercise of their functions. This very broad indication of the powers and 
functionss of the CSP renders it almost impossible to argue that a certain 
situationn pertaining to the CWC would fall outside its competence. The use 
off  the word 'guidelines' implies that the CSP decides what general direction 
thee EC and the TS should follow, but also makes clear that the CSP does not 
prescribee actions to be taken by these organs in the exercise of their 
functionss in a concrete situation. The CSP has the power to elect the 
memberss of the EC and approves their rules of procedure and also appoints 
thee D-G, the Head of the TS (upon the recommendation of the EC; see Art. 
VIII((2 11 )(c-e), 43). The CSP has been equipped with various autonomous 
powers,, albeit that the CSP for the making of recommendations and the 
takingg of decisions may rely on the initiative of the EC (See Art. VIII(19)). 

3.1.23.1.2 The Executive Council (EC) 

Composition,Composition, procedures, decision-making 
Thee EC is the executive organ of the OPCW (VHI(30)), with limited 
membership:: it shall consist of 41 members, to be elected by the CSP for 
twoo years and composed of States Parties from Africa (nine), Asia (nine), 
Easternn Europe (five), Latin America and the Caribbean (seven) and 
Westernn Europe (ten) in an equitable geographical distribution, due regard 
alsoo being paid to the importance of chemical industry, as well as to political 
andd security interests (VIII(23)).617 The representatives appointed to the EC 

6177 One further State Party (number forty-one) is to be elected consecutively from the regions 
off  Asia and Latin America and the Caribbean, as a rotating member. The States Parties 
locatedd in the regions mentioned (Africa, Asia, etc.) shall themselves designate the members 
thatt wil l serve on the EC. A specified number of members per region shall consist of the 
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togetherr with their alternates and advisers shall enjoy such privileges and 
immunitiess as are necessary in the independent exercise of their functions in 
connectionn with the OPCW (VHI(49)). Art. Vm(29) arranges voting and 
decision-making.. Each member of the EC shall have one vote. Questions of 
proceduree shall be decided by a simple majority of the members of the EC. 
Unlesss specified otherwise in the Convention, the EC shall take decisions on 
questionss of substance with a two-third majority of all its members.618 Even 
thoughh the EC in practice wil l probably try to reach consensus, on the basis 
off  the provisions of the Convention it is not required to do so. It is stated as 
suchh that a two-third majority wil l decide, thus preventing any State Party 
(or,, at least in theory, even a group of States Parties) from blocking 
decision-makingg by the EC. The EC shall meet for regular sessions, but may 
alsoo meet in between those sessions as often as may be required for the 
fulfilmentt of its powers and functions (VHI(28)). 

PowersPowers and functions 
Thee EC, as the executive organ of the OPCW, shall be responsible to the 
CSP.. In carrying out its powers and functions entrusted to it under the CWC, 
ass well as those functions delegated to it by the CSP, the EC shall act in 
conformityy with the recommendations, decisions and guidelines of the CSP 
andd assure their proper and continuous implementation (VH1(30)). From this 
andd other provisions, it is apparent that the EC is subordinate to the CSP; it 
hass to carry out and assure the implementation of recommendations of the 
CSP,, which logically are non-binding acts.619 

Thee EC shall promote the effective implementation of, and compliance with, 
thee CWC. Importantly, it has the power to decide on many matters 
pertainingg to questions of compliance. The EC shall facilitate consultations 
andd co-operation among the States Parties at their request (VIII(31)); 
approvee agreements and arrangements relating to the implementation of 
verificationn activities, negotiated by the TS with States Parties (VIII(34)(c)); 
thee EC shall consider any issue or matter within its competence affecting the 
CWCC and its implementation, including concerns regarding compliance, and 
casess of non-compliance, and, as appropriate, inform States Parties and 
bringg the issue or matter to the attention of the CSP (VIII(35)); the EC may 

Statess Parties with the most significant national chemical industry in the region as determined 
byy internationally reported and published data. 
6188 When the issue arises as to whether the question is one of substance or not, that question 
shalll  be treated as a matter of substance unless otherwise decided by the EC by the majority 
requiredd for decisions on matters of substance (VIII(29). An example of a decision that may 
bee taken by simple majority by the EC on what is no doubt a question of substance can be 
foundd in Art. X( 10). 
6199 See in this regard also Art. VIII(32(b)), which provides that the EC shall submit to the 
CSP,, inter alia, 'the report on the performance of its own activities and such special reports 
(...)) which the CSP may request'. Furthermore, the agreements or arrangements that the EC 
mayy conclude on behalf of the OPCW are subject to prior approval of the CSP (VIII(34(a)). 
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consultt with States Parties that have caused doubts or concerns regarding 
compliance,, and may even request States Parties concerned to take measures 
too redress the situation; the EC may finally take measures to the extent that 
itt considers further action to be necessary (VIII(36)). In addition to the 
generall  powers mentioned, the EC has many specific powers in all stages of 
thee process of verification (see infra).620 The EC can be considered the 
centrall  organ in the process of CWC supervision. 

3.1.33.1.3 The Technical Secretariat (TS) 

CompositionComposition and procedures 
Thee TS shall comprise inspectors, a Director-General (D-G), who shall be 
itss head and chief administrative officer, and such scientific, technical and 
otherr personnel as may be required (VIII(41)). The Inspectorate shall be a 
unitt of the TS and shall act under the supervision of the D-G (VIII(42)). The 
D-GG shall be responsible to both the CSP and the EC for the appointment of 
thee staff, the recruitment of which shall be guided by the principle of 
efficiency6211 and the functioning of the TS (Vm(44)). The D-G and the staff 
off  the TS shall enjoy such privileges and immunities as are necessary in the 
independentt exercise of their functions in connection with the OPCW 
(VIH(49));; however during the conduct of verification activities, their 
privilegess and immunities shall be those set forth in Part 11(B) of the 
Verificationn Annex (VIII(51)). Although only citizens of States Parties to 
thee CWC can serve as inspectors (VIII(44)), the Convention makes 
absolutelyy clear that the TS comprises an international staff: in the 
performancee of their duties, the D-G, the inspectors and the other members 
off  the staff shall not seek or receive instructions from any Government or 
fromfrom any other source external to the OPCW. They shall refrain from any 
actionn that might reflect on their positions as international officers 
responsiblee only to the CSP and the EC (Art. VIII(46)). Once again it is 
emphasisedd that the Inspectorate under the procedures of the CWC is truly 
'international'' and that inspection by the OPCW is out of the hands of the 
individuall  States Parties.622 

Thee EC also has important 'internal' supervisory functions. It shall e.g. supervise the 
activitiess of the TS and co-operate with the National Authority of each State Party (VIII(31)). 
6211 Art. VIII(44): "(...) recruitment shall be guided by the principle that the staff shall be kept 
too the minimum necessary for the proper discharge of the responsibilities of the Technical 
Secretariat." " 
6222 This is further strengthened by the provision that each State Party shall respect the 
exclusivelyy international character of the responsibilities of the D-G, the inspectors and the 
otherr members of the staff, and shall not seek to influence them in the discharge of their 
responsibilitiess (VIII(47)). But note, that States Parties are not precluded from arranging by 
mutuall  consent for inspections among themselves to clarify and resolve matters; see Art 
IX(2). . 
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PowersPowers and functions 
Thee TS essentially has a supportive role: it shall assist the CSP and the EC 
inn the performance of their functions. This does not mean the TS would 
havee no autonomous powers. On the contrary: the TS shall carry out the 
verificationn measures provided for in the CWC, perform other functions 
entrustedd to it under the CWC as well as those functions delegated to it by 
thee CSP and the EC (V13I(37)); provide administrative and technical support 
too the CSP, the EC, subsidiary organs and States Parties in their 
implementationn of the Convention (Vm(38(c, e)); address and receive 
communicationss on behalf of the OPCW to and from States on matters 
pertainingg to the implementation of the CWC (VIII(38(d)); inform the EC of 
anyy problem that has arisen with regard to the discharge of its functions 
(Vm(40)).. The TS also has a role in the co-ordination, organisation and 
administeringg of different institutions.623 The D-G is the central 'liaison-
officer11 in the contacts between the OPCW and individual States Parties. He 
alsoo has the primary responsibility for ensuring the protection of 
confidentiall  information under the CWC (see Conf. Annex, par. (A)(2)). 

4.. The supervisory mechanism of the CWC: methods of supervision 

4.14.1 Monitoring provisions in the CWC 

GeneralGeneral remarks 

Noo other arms control agreement demonstrates the connection between 
provisionss on monitoring and the process of verification better than does the 
CWC.. All verification activities are linked to the information on possession 
andd (plans for) destruction of chemical weapons that must be provided in 
Declarationss by the States Parties. The Declarations are the core of the 
monitoringg phase of the CWC and cover not only information on possession, 
transferss and plans for destruction of chemical weapons, but also annual 
recordss of the destruction (or temporary conversion) of equipment and 
buildingss housing equipment used or usable for the production of chemical 
weapons,, and annual statements regarding the regime for purposes not 
prohibitedd under the Convention. What should be the contents of these 
Declarationss is prescribed in a detailed and precise manner, and only in rare 
instancess incomplete Declarations are accepted, with the additional 
requirementt that the reasons for their incompleteness be stated. 

6233 The TS shall co-ordinate the establishment and maintenance of permanent stockpiles of 
emergencyy and humanitarian assistance by States Parties, and may inspect the items 
maintainedd for serviceability (VIII(39(b)); the TS shall administer the Voluntary Fund 
referredd to in Art. X of the CWC (VIII(3( c )); the D-G of the TS shall be responsible for the 
organisationn and functioning of the Scientific Advisory Board (SAB) (VIII(45)). 
6244 See, e.g., Arts. III(l(a(iii) ) and III(l(a(iv) ) and Part IV(A(36)) of the Verification Annex. 
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Furthermore,, the accuracy of Declarations is systematically verified and 
theirr contents are confirmed by the TS. It should be realised, however, that 
thee Declarations themselves are entirely dependent on national monitoring 
andd data collection, and hence if States Parties feed inaccurate data into the 
systemm then inaccurate information is what probably wil l come out.625 

Inn addition to the Declarations on possession and destruction plans, 
Technicall  Means for the purpose of continuous monitoring are available 
underr the Convention. Finally, a general exchange of information (reports, 
declarations,, etc.) is provided for, which allows for all States Parties to 
makee use of the information provided by other States Parties (except for 
possiblee confidential parts of it); this enables them to formulate their own 
thoughtss about the level of compliance of other States Parties. In addition, it 
shouldd be noted that the conclusion of bilateral agreements on the exchange 
off  information is allowed in addition to the institutionalised process of 
informationn exchange through the OPCW. 

4.1.14.1.1 Declarations on ownership or possession (Art. Ill) 
Thee process of supervision of the CWC starts on the basis of Declarations 
thatt have to be submitted by the States Parties. Art. Il l of the CWC 
prescribess that Each State Party submits to the Organisation, not later than 
300 days after the CWC enters into force for it, specified declarations with 
respectt to: (a) chemical weapons; (b) old chemical weapons and abandoned 
chemicall  weapons; (c) chemical weapons production facilities; (d) other 
facilities;; and (e) riot control agents. 
Thee precise information that shall be specified in the Declarations has been 
laidd down in Art. in and Part IV and V of the Verification Annex to the 
CWC.. Any chemical weapons discovered by a State Party after the initial 
declarationn of chemical weapons shall be reported, secured and destroyed 
(Art.. IV(9)). Declarations also have to be submitted by the States Parties 
withh regard to 'Activities not prohibited under the Convention', in 
accordancee with Art. VI and the relevant parts of the Verification Annex. 
Thosee Declarations form the starting-point to secure that the provisions on 
usee of toxic chemicals and their precursors for purposes not prohibited 
underr the CWC (See the definition in Art. 11(9)) wil l not be frustrated or 
abused. . 

a.a. Declarations with respect to chemical weapons 
Inn these declarations, each State Party shall indicate whether it owns or 
possessess any chemical weapons, or whether there are any chemical 
weaponss located in any place under its jurisdiction or control; specify the 
precisee location, aggregate quantity and detailed inventory of chemical 
weaponss it owns or possesses, or that are located in any place under its 

Cf.Cf. Robinson (1995), p. 491-492; Marauhn (1998), p. 220. 
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jurisdictionn or control (111(1 (a)(i, ii)) . Next to these Declarations on the 
presencee of chemical weapons on the territory of the State Party or place 
underr its jurisdiction or control, each State Party has to declare whether it 
hass transferred or received, directly or indirectly, any chemical weapons 
sincee January 1946 and specify the transfer or receipt of such weapons 
(m(l(a(iv)).. Finally, each State Party has to provide its general plan for 
destructionn of chemical weapons that it owns or possesses, or that are 
locatedd in anyplace under its jurisdiction or control (111(1 (a(v)). 

b.b. Declarations with respect to old and abandoned chemical weapons 
Statess also have to make declarations with respect to old chemical weapons 
andd abandoned chemical weapons (and provide all available information in 
accordancee with Part IV(B)(3, 8, 10) of the Verification Annex). Art. 11(5) 
definess old chemical weapons as (a) chemical weapons which were 
producedd before 1925, or (b) chemical weapons produced in the period 
betweenn 1925 and 1946 that have deteriorated to such extent that they can 
noo longer be used as chemical weapons. It is clear that under the 
Convention,, 'old chemical weapons' were once weapons, but can no longer 
bee considered useful as such. 'Abandoned chemical weapons' means 
chemicall  weapons, including old chemical weapons, that have been 
abandonedd by a State after 1 January 1925 on the territory of another State 
withoutt the consent of the latter (Art. 11(6)). 

c.c. Declarations with respect to CWPF 
Statess must also submit declarations with respect to CWPF. Art. 11(8) of the 
CWCC defines extensively what is meant by such facilities. Simply put, all 
(buildingss housing) equipment of which the chemicals producing processes 
containn chemicals that can be used for weapons purposes and not for 
purposess not prohibited under the Convention above one tonne per year, are 
CWPF. . 
Eachh State has to declare whether it has or has had any CWPF under its 
ownershipp or possession, or that is or has been located in any place under its 
jurisdictionn or control at any time since 1 January 1946 and has to specify 
thiss or these facilities. Furthermore, it has to report any CWPF on its 
territoryy that another State owns or possesses or has owned or possessed or 
thatt is or has been located in any place on its territory under the jurisdiction 
orr control of another State at any time since 1 January 1946. Each State also 
hass to declare whether it has transferred or received, directly or indirectly, 
anyy equipment for the production of chemical weapons since 1 January 1946 
andd specify the transfer or receipt of such equipment. Each State has to 
providee as well its general plan for destruction of any CWPF it owns or 
possesses,, or that is located in any place under its jurisdiction or control, 
andd specify actions to be taken for closure of any CWPF. Finally, each State 
Partyy has to provide its general plan for any temporary conversion of any 
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CWPFF into a chemical weapons destruction facility. The question whether 
orr not a certain facility can be qualified as a CWPF is relevant, given that 
thesee facilities have to be destroyed in accordance with specific provisions 
off  the Verification Annex of the CWC and also given that the type of 
declarationss that have to be made with regard to the CWPF differ from the 
declarationss that have to be made with respect to other facilities. 

d.d. Declarations with respect to other facilities 
Withh respect to other facilities, e.g. the facilities having a production 
capacityy for synthesis of chemicals that is less than one tonne (see Art. 
II(8)(b)(I)),, the State has to specify the precise location, nature and general 
scopee of activities of any such facility or establishment under its ownership 
orr possession, or located in any place under its jurisdiction or control. 
Facilitiess that are not designed, constructed or used to produce chemicals 
listedd in Schedule-1 or more than one tonne per year of other chemicals that 
aree useless for purposes not prohibited under the Convention, but that could 
bee used for chemical weapons purposes, as well as facilities that are not 
designed,, constructed or used for fillin g chemical weapons into munitions 
andd devices, are not CWPF and are therefore subject to the 'declarations 
withh respect to other facilities'. 

e.e. Declarations with respect to riot control agents 
Withh respect to riot control agents, any state has to specify (and update 
withinn 30 days after any change becomes effective) the chemical name, 
structurall  formula and Chemical Abstracts Service (CAS) registry number, 
iff  assigned, of each chemical it holds for riot control purposes. 

4.1.24.1.2 Plans, Declarations and information relating to destruction 
Thee positive 'obligation to destroy' that the States Parties to the CWC 
undertakee is also connected to the provision of information by the States 
Partiess to the TS of the OPCW. This information is provided by way of 
Annuall  Plans, Declarations, or in other forms. 

AnnualAnnual Plans and Declarations concerning destruction of chemical 
weapons weapons 
Pursuantt to Art. IV(7) each State Party shall submit detailed plans to the TS 
forr the destruction of chemical weapons it owns or possesses, or that are 
locatedd in any place under its jurisdiction or control (except old and 
abandonedd chemical weapons), not later than 60 days before each annual 
destructionn period begins; the detailed plans shall encompass all stocks to be 
destroyedd during the next annual destruction period. The State Party shall 
furthermoree submit declarations annually regarding the implementation of 
itss plan for destruction of these chemical weapons, not later than 60 days 
afterr the end of the annual destruction period. Finally, the State Party shall 
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certify,, not later than 30 days after the destruction process has been 
completed,, that all of these chemical weapons have been destroyed. 

InformationInformation on chemical weapons destruction facilities 
AA State Party shall provide for each of its chemical weapons destruction 
facilitiess (i.e. the facilities where the destruction of the chemical weapons 
wil ll  take place), detailed facility information to assist the TS in developing 
preliminaryy inspection procedures for use at the facility (par. 30 of Part 
IV(A )) of the Verification Annex). After a review of the detailed facility 
information,, the TS, if the need arises, shall enter into consultations with the 
Statee Party in order to ensure inter alia that the facility operation allows 
appropriatee verification (par. 35 of Part IV(A)) . 

PlansPlans and Declarations concerning destruction ofCWPF 
Eachh State Party shall annually submit declarations regarding the 
implementationn of its plans for the destruction of all CWPF it owns or 
possesses,, or that are located in any place under its jurisdiction or control, 
nott later than 90 days after each annual destruction period (Art. V(9(b)). 

4.1.34.1.3 Declarations with respect to chemicals and facilities used for activities 
notnot prohibited under the Convention (Art. VI) 
Art.. VI of the CWC relates to activities not prohibited under the CWC. The 
productionn of chemicals, even Schedule-1 chemicals, for purposes not 
prohibitedd under the Convention is allowed under stringent conditions. With 
regardd to supervision over the 'activities not prohibited under the 
Convention',, Art. VI(7, 8) provides for methods of monitoring. Each State 
Partyy is required to make an initial Declaration on relevant chemicals and 
facilitiess in accordance with the Verification Annex, and subsequently to 
makee annual Declarations regarding the same chemicals and facilities. The 
Annexx specifies what Declarations must be made with regard to chemicals 
andd facilities listed under Schedule-1 (Part VI of the Annex), 2 (Part VII of 
thee Annex), 3 (Part VII I of the Annex) and 'other chemical production 
facilities'' (Part IX of the Annex). The pattern of all these 'obligations to 
declare'' is similar. Initial and annual Declarations shall include aggregate 
nationall  data for the previous year on the quantities produced, processed, 
consumed,, imported and exported of each Schedule-2 and 3 chemical, as 
wellwell as a quantitative specification of import and export for each country 
involved.6266 Furthermore, initial and annual Declarations are required for all 
plantt sites that comprise one or more plant(s) that produced, processed or 
consumedd during any of the previous three calendar years or is anticipated 
too produce, process or consume in the next year more than a specified 
amountt of Schedule-2 or 3 chemical(s) and 'unscheduled discrete organic 

Seee Part VII(A(1) ) for Schedule-2 chemicals; Part VIII(A(1) ) for Schedule-3 chemicals. 
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chemicals'' that are produced in other chemical production facilities. A list 
off  specified information on plant sites shall be transmitted by the TS to 
Statess Parties upon request (See Part VII(A(11)); Part VHI(A(11)); Part 
DC(A(8)). . 
Thee Declarations to be made pursuant to the regime for Schedule-1 
chemicalss and facilities is distinct from the others. In Part VI of the 
Verificationn Annex, a strict regulation has been laid down regarding 
facilitiess producing Schedule-1 chemicals: in principle, they have to be 
producedd in a 'Single Small-Scale Facility' (SSSF) whereas 'other facilities' 
forr the production of these chemicals may serve to produce chemicals only 
inn clearly specified quantities (See Part VI(C)(8-12)). Each State Party that 
operatess a SSSF shall make an initial and detailed annual declaration 
regardingg the activities of the facility for both the previous year and 
regardingg the projected activities and the anticipated production at the 
facilityy for the coming year (Part VI(D(13, 15, 16)). Initial and detailed 
annuall  declarations are to be made with regard to the 'other facilities' that 
producee certain quantities of Schedule-1 chemicals as well (Part VI(D(17, 
19,20)). . 

4.1.44.1.4 Exchange of information: information to and from the TS 
Sincee the supervisory mechanism of the CWC relies to a large extent on the 
Declarations,, plans and annual reports of the States Parties, it is of utmost 
importancee that all States Parties to the CWC, as well as the organs of the 
OPCW,, are informed on a regular, or even permanent, basis of any relevant 
changess and events. Therefore, the CWC foresees in the general exchange of 
information,, through the (D-G of the) TS, to and from the organs of the 
OPCWW and the States Parties. 

ExchangeExchange of information between the TS and other organs of the OPCW 
Art.. VIII(40) provides that the TS shall inform the EC of any problem that 
hass arisen with regard to the discharge of its functions, including doubts, 
ambiguitiess or uncertainties about compliance with the CWC that have come 
too its notice in the performance of its verification activities and that it has 
beenn unable to resolve or clarify through its consultations with the State 
Partyy concerned. The importance of this provision can be illustrated by 
pointingg at the general rules for the conduct of on-site inspections. The 
Verificationn Annex, Part 11(51) establishes a right for inspectors to request 
clarificationss in connection with ambiguities that arise during an inspection. 
Iff  the ambiguity cannot be removed during the inspection, the inspectors 
shalll  notify the TS immediately. This provision coupled with Art. VIII(40) 

6277 See Part VII(A(3 , 4, 9)) for Schedule-2 chemicals, Part VIII(A(3,4, 9)) for Schedule-3 
chemicalss and Part IX (A(l , 3) for other chemical production facilities. 
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renderss it possible that the EC be informed of any ambiguities in the course 
off  the inspection. 

ExchangeExchange of information between the States Parties through the TS 
Theree is not only a routine flow of information within the OPCW, from the 
TSS to the EC, but also between the States Parties, through the TS. The 
Confidentialityy Annex makes it clear that the TS shall distribute specific 
informationn it receives from a State Party routinely to all States Parties. Part 
A(2(b))) provides that all data and documents obtained by the TS shall be 
evaluatedd by the appropriate unit of the TS in order to establish whether 
theyy contain confidential information. 
Dataa required by States Parties to allow them to keep abreast of the 
continuedd compliance with the CWC by other States Parties shall be 
routinelyy provided by the TS. Such data shall encompass: (i) the initial and 
annuall  Reports and Declarations provided by States Parties under articles 
EQ,, IV, V and VI, in accordance with the provisions set forth in the 
Verificationn Annex; (ii ) general reports on the results and effectiveness of 
verificationn activities; and (iii ) information to be supplied to all States 
Partiess in accordance with the provisions of the CWC. 
Confidentiall  information shall not be released. Information shall be 
consideredd confidential if it is so designated by the State Party from which 
thee information was obtained and to which the information refers, or in the 
judgementt of the D-G, its unauthorised disclosure could reasonably be 
expectedd to cause damage to the State Party to which it refers or to the 
mechanismss for implementation of the CWC (Conf. Annex Part A(2(a)). 

4.1.54.1.5 Information relating to assistance and protection against chemical 
weapons weapons 
Sincee the (threat of) use of chemical weapons constitutes the most serious 
dangerr to the CWC, there are separate provisions on information to cope 
specificallyy with this danger. Art. X of the CWC arranges for general 
technicall  assistance and protection to States Parties by way of co-ordination 
andd delivery of, inter alia, detection equipment, alarm systems, protective 
equipment,, decontamination equipment, medical antidotes and advice on 
anyy of the protective measures (X(l)) . In connection with this, the TS shall 
establishh a data bank containing freely available information concerning 
variouss means of protection against chemical weapons as well as such 
informationn as provided by States Parties (X(5)). Each State Party 
undertakess to provide assistance through the OPCW and shall contribute to a 
'voluntaryy fund for assistance' (X(7(a)), conclude agreements with the 
OPCWW concerning the procurement of assistance or declare the kind of 
assistancee it might provide in response to an appeal by the OPCW (X(7)). 
Mostt of these measures amount to general exchanges of information that 
mayy be of help to a State Party that suffers from the use or threat of use of 
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chemicall  weapons. It is made explicit that nothing in the CWC shall be 
interpretedd as impeding the right of States to request and provide bilateral 
assistancee and to conclude individual agreements with other States Parties 
concerningg the emergency procurement of assistance (X(6)). 

4.4. J. 6 Monitoring methods in the context of inspections 
Methodss of permanent monitoring are provided in the CWC in the context 
off  on-site inspections (in itself primarily used as a method of verification).628 

Wheree applicable, the TS shall have the right to have continuous monitoring 
methodss and systems and seals installed, to use them in conformity with the 
relevantt provisions of the CWC and the facility agreements between States 
Partiess and the OPCW (See Part m(B)(10)). The inspected State Party shall 
providee the necessary preparation and support for the establishment of the 
monitoringg methods and systems. The support requested from the inspected 
Statee Party includes that the inspected State Party shall notify the TS if an 
eventt occurs or may occur at a facility where monitoring methods are 
installed,, which may have an impact on the monitoring system.629 Hence, 
evenn the mere possibility of the occurrence of events having an impact on 
thee monitoring system warrants notification. In case of anomaly regarding 
thee monitoring system, the TS shall examine and determine whether this 
anomalyy results from equipment malfunction or activities at the facility. It 
mayy initiate inspections or visits to the facility to immediately ascertain the 
actuall  situation. The TS shall report any problem to the inspected State 
Partyy which shall assist in its resolution (Part HI(B), par. 16). 

4.24.2 Verification provisions in the CWC 

GeneralGeneral remarks 
Ass mentioned, the provisions on verification of the CWC are directly 
connectedd to, and largely conditioned by, the Declarations made by the 
Statess Parties in the phase of monitoring. The process of verification inter 
aliaalia provides for the systematic verification of the accuracy of those 
Declarations.. Whereas Art. IV, which provides for the framework of 
verificationn of chemical weapons destruction, is linked to the Declarations 
onn chemical weapons (and old and abandoned ones), Art. V is linked to the 
Declarationss on the CWPFs and other facilities. Detailed operational and 
otherr procedures for the implementation of these obligations are set forth in 
separatee 'Parts' of the Verification Annex. 

6288 See Arts. IV(3, 5), V(3, 7(b), 15) and VI(3). 
Partt III(B) , par. 14. Pursuant to par. 15, the inspection team shall verify during inspection 

thatt the monitoring system functions correctly. 
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Thee most important fact-finding method of the CWC is on-site inspection. 
Apartt from 'initial' inspections to verify the Declarations made, several 
inspectionn procedures exist, of a 'routine' as well as of a 'challenge' 
nature.6300 'Routine' inspection is the primary means to verify compliance 
underr the CWC, while challenge inspection and investigations of alleged use 
servee to fil l the remaining gaps in the overall verification system.631 The 
CWCC has an international Inspectorate, consisting of inspectors and 
inspection-assistantss that are designated by the TS. Verification activities 
underr the CWC shall only be performed by designated inspectors and 
inspectionn assistants (Part II, par. 3). The inspectors enjoy privileges and 
immunitiess that are linked to the effective exercise of their functions (Part II, 
par.. 10-15). Abuse of these privileges and immunities may have serious 
consequences:: the D-G may even expressly waive the immunity of the 
inspectorss under certain conditions (Part II, par. 13-14). Only objects which 
Statess Parties have declared are liable to routine inspection by the CWC 
Inspectorate.. The object to be inspected shall be chosen by the TS in such as 
wayy as to preclude the prediction of precisely when this wil l happen. As 
such,, a small element of surprise in the 'routine' on-site verification is 
retainedd as much as possible under the circumstances. In general, the 
inspectedd State Party shall be notified of inspections not less than 24 hours 
inn advance of the planned arrival of the inspection team and initial 
inspectionss shall be notified not less than 72 hours in advance (Part 11(C), 
par.. 17, 18). Furthermore, the inspection team shall have unimpeded access 
too inspection sites and inspectors shall have the right to interview facility 
personnell  and to have samples taken and analysed (See Part II, par. 45-58). 
Still,, in carrying out their inspection, the inspection team is bound to strictly 
observee the instructions of the D-G to the team for the conduct of a 
particularr inspection as laid down in the inspection mandate issued by the 
D-G,, and must refrain from activities going beyond this mandate (See Part 
1(14)) and Part 11(39)). As will become clear, the methods of fact-finding of 
thee verification process in the CWC are used in various situations for 
variouss purposes and with accordingly various institutional designs which 
entaill  specific rules and procedures. Regarding 'routine' inspections it is 
expresslyy stipulated that special provisions will take precedence where they 
differr from the general provisions (Part 11(66)). 

6300 According to Ver. Annex Part I ('Definitions'), par. 11, "initial inspection" means the first 
on-sitee inspection of facilities to verify declarations submitted pursuant to articles III , IV, V 
andd VI and the Verification Annex itself. In Ver. Annex Part I, par. 3, "Challenge Inspection" 
iss defined as 'the inspection of any facility or location in the territory or in any other place 
underr the jurisdiction or control of a State Party requested by another State Party pursuant to 
articlee IX, par. 8 to 25'. There is no mention of'Routine Inspection' in the definitions; still 
theree is reference to challenge inspections as opposed to 'routine inspection activities', e.g. in 
Annexx Part X(A), par. 1. 
6311 See Marauhn (1998), p. 219. See also Robinson (1995), p. 496-498. 
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Inn the CWC, account is being taken of agreements concluded earlier on the 
samee subject matter between two or more States Parties to the Convention. 
Inn carrying out verification activities, the OPCW shall consider measures to 
avoidd unnecessary duplication of bilateral or multilateral agreements on 
verificationn of chemical weapons storage and their destruction among States 
Parties.. To this end, the EC shall decide to limit verification to measures 
complementaryy to those undertaken pursuant to such a bilateral or 
multilaterall  agreement, if it considers that the verification provisions of the 
agreementt and the CWC are consistent, implementation of such an 
agreementt provides for sufficient assurance of compliance with the relevant 
provisionss of the CWC, and parties to the agreement keep the OPCW fully 
informedd about their verification activities (Art. IV(13); Art. V(16)).632 

Fromm this it is clear that the essence of the verification process (of both the 
CWCC and the other agreements) is the 'sufficient assurance' of compliance. 

4.2.14.2.1 Stage 1 of the verification process: fact-finding 

4.2.1.14.2.1.1 Fact-finding with respect to chemical weapons 

VerificationVerification of Declarations on chemical weapons - Art. IV 
Eachh State Party shall, immediately after the Declarations with respect to 
chemicall  weapons (under Art. 111(1 (a)) have been submitted, provide access 
too all chemical weapons its owns or possesses, or that are located in any 
placee under its jurisdiction or control (except old and abandoned chemical 
weapons),, for the purpose of systematic verification of the Declaration 
throughh on-site inspection (Art. IV(4)). The precise purpose of the 
verificationn of Declarations shall be to confirm through on-site inspection 
thee accuracy of the relevant Declarations made pursuant to Art. in (See Part 
IV(A(37)).. The verification shall be conducted promptly after a Declaration 
iss submitted. Agreed seals, markers or other inventory control procedures 
shalll  be employed, as appropriate, to facilitate an accurate inventory of the 
chemicall  weapons at each storage facility (Part IV(A(39)). 

VerificationVerification of chemical weapons at storage facilities - Art. IV 
Art.. IV(3) provides that all locations at which chemical weapons which are 
ownedd or possessed by a State, or located in any place under its jurisdiction 
orr control (except old and abandoned chemical weapons) are stored or 
destroyed,, shall be subject to systematic verification through on-site 
inspectionn and monitoring with on-site methods. Each State Party shall 

Iff  the EC takes a decision concerning overlap of the Convention with a bilateral or 
multilaterall  agreement, the OPCW shall still have the right to monitor the implementation of 
suchh agreement (See Art. IV(14); Art. V(17)). As a consequence, the State Party shall still 
havee the obligation to provide Declarations pursuant to Arts. Ill , IV and V of the CWC and 
Partt IV(A ) and Part V of its Verification Annex (Art. IV(15); Art. V(18)). 
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providee access to any chemical weapons destruction facilities and their 
storagee areas, that it owns or possesses, or that are located in any place 
underr its jurisdiction or control, for the purpose of systematic verification 
throughh on-site inspection and monitoring with on-site methods (IV(5)). 
Furthermore,, Art. IV(4) provides that each State party shall not remove any 
off  these chemical weapons, except to a chemical weapons destruction 
facility,, and that it shall provide access to such chemical weapons, for the 
purposee of systematic on-site verification. The systematic verification of 
storagee facilities is performed in order to ensure that no undetected removal 
off  chemical weapons from such facilities takes place (Part IV (A), par. 41). 
Thee systematic verification shall be initiated as soon as possible after the 
Declarationn of chemical weapons has been made and shall continue until all 
chemicall  weapons have been removed from the storage facility. It shall, in 
accordancee with the facility agreement, combine on-site inspection and 
monitoringg with on-site methods (Part IV(A) , par. 42). An initial inspection 
off  the declared facility shall be conducted promptly after the facility is 
declared.. The TS is to choose the precise storage facility to be inspected in 
suchh a way as to preclude the prediction of precisely when the facility is to 
bee inspected (Part IV(A) , par. 44). The TS wil l notify the State Party 
concernedd of its decision to inspect a storage facility 48 hours before the 
plannedd arrival of the inspection team (Part IV(A) , par. 45). In drawing up 
thee inventory of the facility, the inspectors have unimpeded access to all 
partss of the storage facility and have the right to designate munitions, 
devices,, and containers from which samples are to be taken, and to affix 
uniquee tags to them (Part 1V(A), par. 49). 

VerificationVerification of plans for the destruction of chemical weapons - Art. IV 
Pursuantt to Art. IV(6), each State Party shall destroy all chemical weapons 
itt owns or possesses, or that are located in any place under its jurisdiction or 
controll  (except old and abandoned chemical weapons), in accordance with 
thee agreed rate and sequence of destruction (the 'order of destruction').633 

'Destructionn of chemical weapons' means a process by which chemicals are 
convertedd in an essentially irreversible way to a form unsuitable for 
productionn of chemical weapons, and which in an irreversible manner 
renderss munitions and other devices unusable as such (Part IV(A) , par. 12). 
Destructionn shall take place only at specifically designated and 

6333 The destruction process has started by April 1999 ("no later than two years after the CWC 
enterss into force"), and shall finish no later than 10 years after entry into force (by the year 
2007).. The CWC sets a minimum standard: a State Party is not precluded from destroying 
chemicall  weapons at a faster rate (See Art. IV(6)). Pursuant to Art. IV(8), if a State ratifies or 
accedess to the CWC after the 10-year period for destruction, it shall destroy chemical 
weaponss it owns, possesses, or that are located in any place under its jurisdiction or control 
(exceptt old and abandoned chemical weapons) as soon as possible. The order of destruction 
andd procedures for stringent verification for such a State shall be determined by the EC. 
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appropriatelyy designed and equipped facilities; processes of destruction that 
aree not allowed to be used are dumping in any body of water, land burial or 
open-pitt burning (Part IV(A) , par. 13). The 'order of destruction' is 
determinedd by dividing the chemical weapons declared by each State Party 
intoo three categories: Category 1 are the chemical weapons on the basis of 
Schedule-11 chemicals and their parts and components; Category 2 are 
chemicall  weapons on the basis of all other chemicals and their parts and 
components;; Category 3 are unfilled munitions and devices, and equipment 
specificallyy designed for use directly in connection with employment of 
chemicall  weapons (Part IV(A) , par. 16). The CWC establishes four phases 
off  destruction deadlines for Category 1 chemical weapons. Category 2 and 3 
chemicall  weapons are both to be destroyed in equal time-limits, and for the 
destructionn of binary and multi-component chemical weapons there is a 
specificc arrangement (see Part IV(A) , par. 17-19). The general plans for 
destructionn of chemical weapons that have been submitted by the States 
Parties,, shall be reviewed by the EC, that shall thereupon assess their 
conformityy with the 'order of destruction'. The EC shall consult with any 
Statee Party whose plan does not conform to the 'order of destruction', with 
thee objective of bringing the plan into conformity with that (Part IV(A) , par. 
20). . 
Thee percentages and time-limits set in the provisions concerning the levels 
off  destruction to be achieved enable the exercise of strict supervision of 
compliancee with those provisions, even though it is provided that if a State 
Party,, due to exceptional circumstances beyond its control, believes it 
cannott achieve the level of destruction specified for phases one to three of 
Categoryy 1 chemical weapons, it may propose changes in those levels (Part 
IV(A) ,, par. 21-23). Apart from the procedure for modification of destruction 
levels,, there is one for extension of the deadline for completion of 
destructionn to a maximum of 15 years after entry into force (Part IV(A) , par. 
24-28). . 

VerificationVerification of destruction of chemical weapons - Art. IV 
Thee purpose of verification of the destruction-process of chemical weapons 
shalll  be (a) to confirm the identity and quantity of the chemical weapons 
stockss to be destroyed; and (b) to confirm that these stocks have been 
destroyedd (Part IV(A) , par. 50). Regarding chemical weapons destruction 
operations,, the TS shall prepare a draft plan for inspecting the destruction of 
chemicall  weapons at each destruction facility. The inspected State Party is 
allowedd to comment on the inspection-plan not less than 270 days before the 
facilityy begins destruction operations. Any differences between the TS and 
thee inspected State Party should be resolved by consultations. Any 
unresolvedd matter shall be forwarded to the EC for appropriate action with a 
vieww to facilitating the full implementation of the Convention (par. 53 of 
Partt IV(A)) . It is clear that this procedure for the 'settlement of differences' 
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iss part of the verification process and that solutions are sought 'internally', 
withinn the Organisation. 'Internal' solutions are also sought in case 
difficultiess arise regarding the agreed plans for verification. These plans 
shalll  be forwarded to the EC for review (Part IV(A) , par. 56). Each member 
off  the EC may consult with the TS on any issues regarding the adequacy of 
thee plan for verification. If there are no objections by any member of the EC, 
thee plan shall be put into action.634 If there are any difficulties, the EC shall 
enterr into consultations with the State party to reconcile them. If any 
difficultiess remain unresolved they shall be referred to the CSP (par. 58 of 
Partt IV(A)) . 
Beforee each chemical weapons destruction facility begins destruction 
operations,, the TS shall conduct an initial visit to each facility, to familiarise 
itselff  with the facility and assess the adequacy of the inspection plan (par. 
544 of part IV(A)) . Inspectors shall be granted access to each chemical 
weaponss destruction facility, not less than 60 days before the 
commencementt of the destruction at the facility for the purpose of installing 
andd testing inspection equipment (par. 60 of Part IV(A)) . The inspectors 
shalll  verify the arrival of the chemical weapons at the destruction facility 
andd the storing of the chemical weapons (par. 62 of Part IV(A)) . Seals, 
markerss or other inventory control procedures can be used on the spot to 
facilitatee accurate inventory of the chemical weapons prior to destruction. 
Ass long as a storage facility remains located at the destruction facility, both 
facilitiess wil l be subject to systematic verification (par. 63 of Part IV(A)) . 
Inspectorss wil l be granted access to the destruction facilities and have the 
rightright to verify through their physical presence and monitoring with on-site 
methodss that the destruction process has been completed and that no 
chemicall  weapons are diverted (par. 66 of Part IV(A)) . After the completion 
off  each period of destruction, the TS shall confirm the Declaration of each 
Statee Party, reporting the completion of destruction of the designated 
quantityy of chemical weapons (par. 69 of Part IV(A)) . As such, the 
'subjective'' Declarations are turned into records of 'objectively' ascertained 
facts. . 

4.2.1.24.2.1.2 Fact-finding with respect to CWPF and other facilities 

VerificationVerification of Declarations on CWPF - Art. V 
Eachh State Party shall, immediately after the Declaration regarding CWPF 
hass been made, provide access to the CWPF its owns or possesses, or that 
aree located in any place under its jurisdiction or control (Art. V(6). Each 
declaredd CWPF subject to on-site inspection pursuant to Art. V(3) shall 
receivee an initial inspection promptly after the facility is declared. The TS 

6344 See par. 57 of Part IV(A) . This means that consensus in the EC is required before plans for 
verificationn can be put into action. 
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shalll  conduct the initial inspection of each CWPF in the period between 90 
andd 120 days after entry into force of the CWC for the State Party concerned 
(Partt V(43)). If, on the basis of the initial inspection, the D-G believes that 
additionall  measures are necessary to inactivate the inspected facility in 
accordancee with the Convention, the D-G may request the State Party 
concernedd that such measures be implemented by the inspected State Party 
withinn 180 days after entry into force of the CWC for it. At its discretion,635 

thee inspected State Party may satisfy this request. If it does not satisfy this 
request,, the inspected State Party and the D-G shall consult to resolve the 
matterr (Part V(47)). 

VerificationVerification of the non-reactivating of CWPF - Art. V 
Art.. V sets forth the obligations of the States Parties with regard to CWPF 
likee Art. IV does with regard to chemical weapons. All CWPF owned or 
possessedd by a State Party, or that are located in any place under its 
jurisdictionn or control, shall be subject to systematic verification through on-
sitee inspection and monitoring with on-site methods (Art. V(l , 3)). 
Logically,, it is provided that no State shall construct any new CWPF or 
modifyy any existing facilities for the purpose of chemical weapons 
productionn or for any other activity prohibited under the CWC (See Art 
V(5)). . 
Eachh State Party shall close all CWPF it owns or possesses, or that are 
locatedd in any place under its jurisdiction or control not later than 90 days 
afterr entry into force of the CWC for it, and give notice thereof (Art. 
V(7(a)).. After its closure, the State Party shall provide access to the facility 
forr the purpose of systematic verification through on-site inspection and 
monitoringg with on-site methods in order to ensure that the facility remains 
closedd and is subsequently destroyed (Art. V(7(b)). The purpose of 
systematicc verification of a CWPF shall be to ensure that any resumption of 
productionn of chemical weapons or removal of declared items wil l be 
detectedd at this facility (par. 48 of Part V of the Verification Annex). During 
eachh calendar year, the TS shall be permitted to conduct up to four 
inspectionss of each CWPF (par. 51 of Part V). The D-G shall notify the 
Statee Party of his decision to inspect or visit a CWPF 48 hours before the 
plannedd arrival of the inspectors. Inspectors shall, in accordance with the 
facilityy agreements, have unimpeded access to all parts of the CWPF (par. 
533 of Part V). The particular CWPF to be inspected shall be chosen by the 
TSS in such as way as to preclude the prediction of precisely when the 
facilityy is to be inspected (See par. 52 and 54 of Part V). 

Thatt is to say: the CWC does not set forth any further criteria of procedures that must be 
satisfiedd by the State Party in order for it to comply with the request of the D-G. 
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VerificationVerification of destruction ofCWPF - Art. V 
Pursuantt to Art. V(8), each State Party shall destroy all CWPF it owns or 
possesses,, or that are located in any place under its jurisdiction or control, 
relatedd facilities and equipment, in accordance with an agreed rate and 
sequencee of destruction ('order of destruction').636 The order of destruction 
iss based on the obligations specified in Art. I and the other articles of the 
CWC,, including obligations regarding systematic on-site verification (Part 
V,, par. 28). For example, CWPF that were used to produce Schedule-1 
chemicalss shall be destroyed, starting one year after entry into force of the 
Conventionn for the State Party concerned, within 10 years after entry into 
force,, in three separate destruction periods (years 2-5, 6-8, and 9-10; see 
Partt V(30)). Other CWPF shall be destroyed starting one year after entry 
intoo force of the CWC for the State Party concerned, and be completed 
withinn five years after entry into force (Part V(31)). 
Thee purpose of systematic verification of the destruction of CWPF shall be 
too confirm that the facility is destroyed in accordance with the obligations 
underr the CWC and that each item on the declared inventory is destroyed in 
accordancee with the agreed detailed plan for destruction (par. 55 of Part V 
off  the Verification Annex). The detailed plans for the destruction of CWPF 
shalll  be submitted by each State Party pursuant to Art. V(9(a)). To ensure 
thatt the provisions of Art. V and Part V of the Verification Annex are 
fulfilled,, the combined plans for destruction and verification shall be agreed 
uponn between the EC and the State Party (Part V, par. 37). Each State Party 
shalll  certify, not later than 30 days after the destruction process has been 
completed,, that all such CWPF have been destroyed (Art. V(9(c)). When all 
itemss on the declared inventory have been destroyed, the TS shall confirm 
thee Declaration of the State Party to that effect. After this confirmation, the 
TSS shall terminate the systematic verification of the CWPF and shall 
promptlyy remove all devices and monitoring methods installed by the 
inspectors,, and the State Party shall make the Declaration that the facility 
hass been destroyed (par. 56 and 57 of Part V). Through these procedures, 
thee 'subjective' Declarations are turned into 'objective' records of 
ascertainedd facts. 

6366 To be performed in accordance with the Verification Annex. As with chemical weapons, a 
Statee Party shall begin destroying CWPF not later than one year after entry into force for it 
(note,, that destruction of chemical weapons must begin two years after entry into force), and 
wil ll  finish not later than 10 years after entry into force of the CWC. A State Party is not 
precludedd from destroying such facilities at a faster rate: the CWC again sets a minimum-
standardd (Art. V(8)). Again, if a State ratifies or accedes after the 10-year period for 
destruction,, it shall destroy CWPF it owns or possesses, or that are located in any place under 
itss jurisdiction or control as soon as possible. The order of destruction and procedures for 
stringentt verification for such a State shall be determined by the EC (Art. V( 10)). 
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VerificationVerification of temporary conversion of CWPF into chemical weapons 
destructiondestruction facilities -Art. V 
Thee verification system of the CWC centres around the main obligations 
thatt the CWC entails, viz. the eventual destruction of both chemical 
weaponss and CWPF. The CWPF may be temporarily converted for 
destructionn of chemical weapons (Part V( 18-25)). Such a converted facility 
mustt in its turn be destroyed as soon as it is no longer in use for destruction 
off  chemical weapons but, in any case, not later than 10 years after entry into 
forcee of the CWC (Art. V(12); see also Part V, par. 23). If a State Party 
intendss to convert temporarily a CWPF into a chemical weapons destruction 
facility,, it shall notify the TS not less than 150 days before undertaking any 
conversionn activities (Part V(34)). Not later than 30 days after entry into 
forcee of the CWC for the State Party concerned, or not later than 30 days 
afterr a decision has been taken (by the State Party) for temporary 
conversion,, a general facility conversion plan shall be submitted to the TS, 
andd subsequently annual plans (Part V, par. 20). Inspectors shall have the 
rightright to visit the CWPF that is temporarily to be converted into a destruction 
facility.. The TS and the inspected State Party shall conclude a transition 
agreementt containing additional inspection measures for the temporary 
conversionn period. The agreement shall specify inspection procedures that 
wil ll  provide confidence that no chemical weapons production takes place 
duringg the conversion process (par. 59 of Part V). Once the facility begins 
operatingg as a chemical weapons destruction facility, it shall be subject to 
thee provisions of Part IV(A ) of the Verification Annex (par. 61 of Part V). 

VerificationVerification of conversion of CWPF to purposes not prohibited under the 
CWCCWC - Art. V 
Pursuantt to par. 13 of Art. V, a State Party may request, in exceptional cases 
off  compelling need, permission to use a CWPF that it owns or possesses, or 
thatt is located in any place under its jurisdiction or control, for purposes not 
prohibitedd under the Convention. The request for conversion may be made 
forr any facility that a State Party is already using for purposes not prohibited 
underr the CWC before the CWC enters into force for it, or that it plans to 
usee for such purposes (Part V(D(64)). The crux of the matter is that the State 
Partyy wil l ensure the prevention of standby chemical weapons production 
capabilityy at the facility (See Art. V, par. 14 and Part V(D), par. 65(c) and 
666 (c)). As a condition for conversion, all specialised equipment at the 
facilityy must be destroyed and all special features of buildings and structures 
thatt distinguish them from buildings and structures normally used for 
purposess not prohibited under the CWC and not involving Schedule-1 
chemicalss must be eliminated (Part V(D), par. 70). Conversion shall be 
completedd not later than six years after entry into force of the Convention.637 

Ver.. Annex, Part V(D), par. 72. It should be noted that the CWC at this point speaks of 
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Verificationn of the facility that is to be converted for purposes not prohibited 
underr the CWC takes place by way of an initial inspection, which shall be 
conductedd by the TS. The purpose of this inspection shall be to determine 
thee accuracy of the information provided in the request, to obtain 
informationn on the technical characteristics of the proposed converted 
facility,, and to assess the conditions under which use for purposes not 
prohibitedd under the Convention may be permitted. The D-G shall promptly 
submitt a report to the EC, the CSP, and all States Parties, containing his 
recommendationss on the measures necessary to convert the facility to 
purposess not prohibited under the Convention and to provide assurance that 
thee converted facility wil l be used only for purposes not prohibited under the 
CWCC (Part V(D), par. 73). 
Note,, that the D-G only makes recommendations; the eventual decision on 
thee request for conversion constitutes a particular procedure by itself. It is 
thee CSP that, upon recommendation of the EC, shall decide, taking into 
accountt the report and any views expressed by States Parties, whether or not 
too approve the request, and shall establish the conditions upon which 
approvall  is contingent. In case any State Party objects to approval of the 
request,, the interested States Parties shall seek a mutually acceptable 
solutionn among themselves, after which the CSP shall decide as yet (Part 
V(D),, par. 75). If the request is approved, a facility agreement shall be 
completed,, containing the conditions under which the conversion and use of 
thee facility is permitted, including measures for verification (Part V(D), par. 
76).. Measures for verification are thus made direct part of the conditions for 
conversion.. The CWC sets separate, specific verification procedures, 
attunedd to each specific case of conversion of a CWPF to purposes not 
prohibitedd under the CWC. The verification of this type of conversion is 
addressedd with a range of methods similar to those used in CWC 
verificationn in general. The State Party planning the conversion of a CWPF 
too purposes not prohibited, shall provide the TS with detailed plans for 
conversion,, no less than 180 days before conversion. The State Party, as part 
off  its detailed plans, shall also propose measures for verification of the 
conversionn (Part V(D), par. 77-78). On the basis of the detailed plans of the 
Statee Party, the TS shall prepare a plan for verifying the conversion of the 
facility,, consulting closely with the State Party. The position of the State 
Partyy seems remarkably strong: any differences between it and the TS shall 
bee resolved by way of consultations and unresolved matters shall be 
forwardedd to the EC 'for appropriate action with a view to facilitate the full 
implementationn of this Convention' (Part V(D), par. 79). However, the 
combinedd plans for conversion and verification, that shall be agreed upon by 

'entryy into force' of the CWC instead of 'entry into force for this State Party', as it commonly 
does.. This implies that all conversion activities must be completed by 2003, regardless of on 
whatt moment the State Party concerned made the conversion-request (within 30 days after 
entryy into force for it; see Ver. Annex, Part V(D), par. 65). 
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thee EC and the State Party, shall only be put into action if there are no 
objectionss by any member of the EC. If there are any difficulties, the EC 
shouldd enter into consultations with the State Party to reconcile them. If any 
difficultiess remain unresolved, they should be referred to the CSP (Part 
V(D),, par. 82). Thus, all organs of the OPCW have been assigned a role in 
differentt stages of the conversion process. 
Iff  difficulties remain, the problem arises that the State Party has already 
beenn given approval by the CSP to convert the facility to purposes not 
prohibited.. Therefore, if agreement is not reached with the EC on aspects of 
verification,, or if the approved verification plan cannot be put into action, 
verificationn of conversion shall proceed through continuous monitoring with 
on-sitee methods and physical presence of inspectors. Inspectors present in 
situsitu shall verify the conversion process and shall confirm the conversion 
(Partt V(D), par. 83-84). Taking into account the importance of adequately 
verifyingg this type of conversion, it appears that this arrangement confirms 
thee view that permanent monitoring methods such as these are generally 
regardedd as being the most stringent and effective supervisory methods 
available. . 
Thee importance attributed to stringent verification of conversion of CWPFs 
too purposes not prohibited also becomes clear from the 'post conversion' 
verificationn regime, laid down in Part V(D), par. 85. Pursuant to this 
paragraph,, for the 10 years after the D-G certifies that conversion is 
complete,, the State Party is under the obligation to provide unimpeded 
accesss to the inspectors to the facility at any time. The inspectors have been 
grantedd the right to verify that the activities at the facility are consistent with 
anyy conditions established under Part V(D) of the Verification Annex, as 
wellwell as conditions established by the EC and the CSP, and, to this end inter 
aliaalia have the right to receive samples and the right to managed access to the 
plantt site at which the facility is located. The State Party has the obligation 
too report annually on the activities of the converted facility, and, upon 
completionn of the 10-year period, the EC shall decide, upon 
recommendationn of the TS, on the nature of continued verification 
measures.. This means, that even after the 10-year period, an ongoing watch 
againstt standby chemical weapons production capability at the converted 
facilityy is upheld. 

VerificationVerification of Declarations relating to facilities used for purposes not 
prohibitedprohibited under the CWC - Art. VI 
Likee the Declarations themselves, the provisions of verification of those 
Declarationss are divergent depending on the type of chemicals concerned 
(Schedulee 1, 2 or 3). With regard to the Schedule-1 chemicals, it is provided 
thatt States Parties shall not produce, acquire, retain or use those chemicals 
outsidee the territories of States Parties and shall not transfer such chemicals 
outsidee their territories except to other States Parties and only for research, 
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medical,, pharmaceutical or protective purposes (See Part VI(A(l-3)) . As 
mentioned,, the production of Schedule-1 chemicals may only take place at a 
SSSFF (Part VI(C(8)) or 'other facilities' for very specific purposes (Part 
VI(C(10-12)).. The SSSF shall be subject to systematic verification through 
on-sitee inspection and monitoring with on-site methods, so as to verify that 
thee quantities of Schedule-1 chemicals produced are correctly declared, and, 
inn particular, that their aggregate amount does not exceed one tonne (Part 
VI(E(21,, 22)). The number, intensity, duration, timing and mode of 
inspectionss for a particular facility (be it a SSSF or 'other facility') shall be 
basedd on the risk to the object and purpose of the CWC posed by the 
quantitiess of chemicals produced, the characteristics of the facility and the 
naturee of the activities carried out there.638 

Thee regime for Schedule-2 chemicals and facilities related to such chemicals 
providess for verification by way of (initial and subsequent) on-site 
inspectionss (Part VTI(B(12, 14)). The general aim of the inspections shall be 
too verify that activities are in accordance with the obligations under the 
CWCC and consistent with the information provided in Declarations (Part 
VÜ(B(15)).. After the initial inspection of such plant sites, which shall take 
placee 'preferably' not later than three years after entry into force of the 
CWC,, subsequent inspections of particular plant sites wil l be carried out by 
thee TS giving due consideration to the risk to the object and purpose of the 
CWCC posed by the relevant chemical, the characteristics of the plant site 
andd the nature of the activities carried out there, and in such a way so as to 
precludee the prediction of exactly when the inspection of the plant site wil l 
takee place (See Part VII(B(16, 19-21)). The focus of the inspections (no 
moree than two per calendar year) shall be the declared Schedule-2 plant(s) 
withinn the declared plant site. To provide assurance that there has been no 
diversionn of the declared chemical and that production has been consistent 
withh Declarations, there shall be access to records, sampling and analysis 
(thiss also serves to ensure that no Schedule-1 chemicals are present), and 
Schedule-22 chemicals shall only be transferred to or received from States 
Parties.639 9 

Schedule-33 chemicals too have their own regime, requiring the States Parties 
firstfirst to provide initial and subsequently annual Declarations on national 
aggregatee data on the quantities produced, imported and exported of each 
Schedule-33 chemical, initial and annual Declarations on previous and 
anticipatedd activities for all plant sites that comprise one or more plants 
whichh produced during the previous calendar year or are anticipated to 

6388 Part. VI(E(23, 30)). Appropriate guidelines for the inspections shall be considered and 
approvedd by the CSP pursuant to Art. VIII , par. 21(i). See on this 'risk assessment' Marauhn 
(1998),, p. 231. 
6399 Part VII(B(25-31)). During an interim period of three years, transfers of Schedule-2 
chemicalss to States not Parties to the CWC is allowed through special procedures making use 
off  certificates (Part VII(B(32)). 
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producee in the next calendar year more than 30 tonnes of a Schedule-3 
chemical,, as well as Declarations on all plant sites comprising plants that at 
anyy time since 1 January 1946 produced a Schedule-3 chemical for chemical 
weaponss purposes (Part VIII(A(1-11)). The TS transmits the information of 
thee Declarations to States Parties upon request (Part VIII(A(11)) . 
Verificationn of the declared plant sites shall - randomly selected by the TS, 
withh a maximum of two inspections per plant per year - take place with the 
generall  aim to verify that activities are consistent with the information to be 
providedd in the Declarations, and in particular, also to verify the absence of 
Schedule-11 chemicals (Part VIII(B(14-17)). Apart from access to records, 
thee absence of undeclared scheduled chemicals may take place by way of 
samplingg and on-site analysis. In case of unresolved ambiguities, samples 
mayy be analysed in a designated off-site laboratory, subject to the inspected 
Statee Party's agreement (Part VIII(B(22)). Transfer of Schedule-3 chemicals 
too States not Parties to the CWC is not prohibited, but each State Party is 
underr the obligation to adopt the necessary measures to ensure that the 
transferredd chemicals shall only be used for purposes not prohibited under 
thee Convention (Part VIII(C(27)). 
Finally,, there is a special regime for 'other chemical production facilities'.640 

AA list with these chemical production facilities shall be submitted as part of 
thee initial Declaration that is submitted by the States Parties pursuant to Art. 
VI(7)) of the CWC. Verification shall be carried out through on-site 
inspections,, randomly selected by the TS and with a maximum of two 
inspectionss per plant site per year, with the general aim to verify that 
activitiess are consistent with the information to be provided in Declarations, 
and,, in particular, to verify the absence of any Schedule-1 chemical, 
especiallyy its production (Part IX(B(9-14)). Apart from access to records, 
samplingg and on-site analysis may be undertaken to check for the absence of 
undeclaredd scheduled chemicals. In cases of unresolved ambiguities, 
sampless may be analysed in a designated off-site laboratory, subject to the 
inspectedd State Party's agreement (Part IX(B(18-19)). The implementation 
off  this inspection regime shall start four years after entry into force of the 
Conventionn (See Part DC(C)). 

Underr this heading are comprised those plant sites that (a) produced by synthesis during 
thee previous calendar year more than 200 tonnes of unscheduled discrete organic chemicals; 
orr (b) comprise one or more plants which produced by synthesis during the previous calendar 
yearr more than 30 tonnes of an unscheduled discrete organic chemical containing the 
elementss phosphorus, sulphur or fluorine ('PSF-plants'). These do not include plant sites that 
exclusivelyy produced explosives or hydrocarbons (Part IX(A(l-2)) . 
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4.2.1.34.2.1.3 Methods of additional fact-finding 

AdditionalAdditional fact-finding by way of requests for clarifications during an 
inspection inspection 
Pursuantt to Verification Annex Part Ü, par. 51, inspectors shall have the 
rightt to request clarifications in connection with ambiguities that arise 
duringg an inspection. This right is applicable to all kinds of inspections, 
whetherr initial, of a 'routine' or of a 'challenge' nature, and whether 
connectedd to the verification of the regimes for Schedule-1, 2, or 3 
chemicalss (cf Part II, par. 66). Requests for clarification shall be made 
promptlyy through the representative of the inspected State Party. The 
representativee shall provide the inspection team, during the inspection, with 
suchh clarification as may be necessary to remove the ambiguity. If the 
ambiguityy cannot be removed during the inspection, the inspectors shall 
notifyy the TS immediately. Any unresolved question as well as relevant 
clarificationss shall be included in the inspection report. 

AdditionalAdditional fact-finding by way of consultation and co-operation 
Art.. IX(1) provides that States Parties shall consult and co-operate on any 
matterr which may be raised relating to the object and purpose, or the 
implementationn of the provisions, of the CWC. Since reference is made to a 
triggerr (in that matters 'may be raised'), implying that the activities are not 
off  an ongoing nature, consultation and co-operation in this context can be 
consideredd methods of verification. Still, the procedures of consultation and 
co-operationn offer more than a means of additional fact-finding. The 
additionall  facts found regarding relevant behaviour are at the same time 
underr review so as to assess if even more additional information is needed. 
Itt should be noted, that the procedures of consultation and co-operation are 
nott by themselves sufficient to review and assess possible non-compliance. 
Theyy are more of a 'preventive' nature, and may also be termed procedures 
off  'conflict management'.641 Like many other arms control treaties, the 
CWCC offers two separate forms of institutional design of the said methods. 
Firstt of all, States Parties are explicitly allowed to consult and co-operate 
'directlyy among themselves' (DC(1)). The second option for the States 
Partiess is to consult and co-operate 'through the OPCW or other appropriate 
internationall  procedures, including procedures within the framework of the 
UNN and in accordance with its Charter' (DC(1)). In this general provision a 
referencee can be read to pacific means of dispute settlement (Art. 33 UN 
Charter). . 
Inn par. 2 of Art. DC, the 'inter-State' variant has been modestly elaborated. 
Withh regard to matters which may cause doubt about compliance with the 

6411 See Kurzidem (1998), p. 299, according to whom the first purpose of the procedure for 
consultationn and co-operation is the prevention of disputes. 
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CWC,, or which give rise to concerns about a related matter which may be 
consideredd ambiguous, the States Parties should, whenever possible, first 
makee every effort to clarify and resolve the said doubts or concerns through 
exchangee of information and consultations among themselves. A State Party 
whichh receives a request from another State Party for clarification of any 
matterr which the requesting State Party believes causes such a doubt or 
concernn shall provide the requesting State Party as soon as possible, but in 
anyy case not later than 10 days after the request, with information sufficient 
too answer the doubt or concern raised along with the explanation of how the 
informationn provided resolves the matter (DC(2)). The time-frame of 10 days 
iss the only standard set by the Convention in this respect; the last part of par. 
22 provides that nothing in the CWC shall affect the right of any two or more 
Statess parties to arrange by mutual consent for inspections or any other 
proceduress among themselves to clarify and resolve any matter which may 
causee doubt about compliance or gives rise to a concern about a related 
matterr which may be considered ambiguous. Such arrangements shall not 
affectt the rights and obligations of any State Party under other provisions of 
thee CWC. Apparently, the CWC does not want to restrain States Parties in 
anyy way whatsoever if it comes to discussing, clarifying and thereby 
resolvingg possible differences about ambiguous events. Alternatively, or 
perhapss subsequent to the inter-State activities in case these have 'not 
broughtt about a solution, in par. 3-7 of Art. DC a specific procedure for the 
requestingg of clarification through the organs of the OPCW is available. A 
Statee Party shall have the right to request the EC to assist in clarifying any 
situationn which may be considered ambiguous or which gives rise to a 
concernn about the possible non-compliance of another State Party with the 
CWC.. The EC shall provide appropriate information in its possession 
relevantt to such a concern (IX(3)). The EC shall inform the States Parties 
aboutt any request for clarification provided in Art. DC (DC(6)). 
AA State Party has the right to demonstrate compliance by requesting the EC 
too clarify any situation which has been considered ambiguous or has given 
risee to a concern about its possible non-compliance with the CWC 
(DC(S)).6422 Similarly, a State Party to the CWC shall have the right to request 
thee EC to obtain clarification from another State Party. The procedure that is 
sett in motion if a State Party makes use of this latter right, is that the EC 
forwardss the request for clarification to the State Party concerned through 
thee D-G (within 24 hours); the requested State Party shall provide the 
clarificationn to the EC as soon as possible (no later than 10 days after the 
receiptt of the request); the EC shall take note of the clarification and 
forwardss it to the requesting State Party (within 24 hours after receipt) 

6422 The paragraph states further that the EC shall respond 'by providing such assistance as 
appropriate'.. This wording leaves full discretion to the EC with regard to its reaction See 
Krutschh & Trapp (1994), p. 180. Robinson (1995), p. 499, suggests that one of the options 
willl  be that of organising a special inspection by the TS. 
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(IX(4(a)-(c)).. So far, there is littl e difference with the bilateral procedure for 
clarificationn of paragraph 2. But if the requesting State Party deems the 
clarificationn obtained via the EC to be inadequate, it shall have the right to 
requestt the EC to obtain from the requested State Party further clarification 
(EX(4(d)).. The procedure for obtaining further clarification is quite 
extensive.. In case a State Party requests further clarification, the EC may 
calll  on the D-G to establish a group of experts from the TS (or from 
elsewhere),6433 to examine all available information and data relevant to the 
situationn causing the concern. The group of experts shall submit a factual 
reportt to the EC on its findings (DC(4(e)). This latter provision makes 
explicitt that the group of experts wil l not enter into an assessment of the 
behaviourr of the State Party concerned (nor, for that matter, in a review of 
thee information gathered as confronted with the rules of the CWC). 
Iff  the requesting State Party considers the clarification obtained (i.e. both 
thee clarification obtained by the EC from the State Party and the factual 
reportt of the group of experts) to be unsatisfactory, it shall have the right to 
requestt a special session of the EC. In this special session, in which also 
Statess Parties not serving on the EC may take part, the EC shall consider the 
matterr and may recommend any measure it deems appropriate to resolve the 
situationn (EX(4(f)). The EC seems thus to be left with maximal discretion as 
regardss the procedure following a request for further clarification. There is 
howeverr one limitation: if the doubt or concern of a State Party about 
possiblee non-compliance has not been resolved within 60 days after the 
submissionn of the request for clarification to the EC, this State Party may 
requestt a special session of the CSP.644 At the special session, the CSP shall 
considerr the matter and may recommend any measure it deems appropriate 
too resolve the situation. The same procedure applies in case the State Party 
believess its doubts warrant urgent consideration (IX(7)). In short, eventually 
alll  States Parties can participate in a special session of either the EC or the 
CSPP after a request has been made for further clarification for the 
considerationn of ambiguous or doubtful behaviour. Therefore, the discretion 
inn considering the matter of both the EC and the CSP in fact comes down to 
aa discretion of the States Parties participating in the sessions of the organs, 
withh the difference that decisions by the EC are as a rule taken with a two-
thirdd majority of its members, whereas the CSP as a rule decides by 
consensuss and may only decide by a two-third majority by special 
procedure. . 

6433 That is, 'in case appropriate staff are not available in the TS' (IX(4(e)). 
6444 This special session may be requested by any member and must be supported by one third 
off  the members, in accordance with Art. VIII ( 12(c)). 
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AdditionalAdditional fact-finding by way of challenge inspections 
Bothh the bilateral and the institutionalised procedure for the request on 
clarificationn (and, as appropriate, further clarification) is without prejudice 
too the right to request a challenge inspection (IX(2) and (7)). Each State 
Partyy has the right to request an on-site challenge inspection of any facility 
orr location in the territory or in any other place under the jurisdiction or 
controll  of any other State Party for the sole purpose of clarifying and 
resolvingg any questions concerning possible non-compliance with the 
provisionss of the CWC, and to have this inspection conducted anywhere 
withoutt delay by an inspection team designated by the D-G and in 
accordancee with the Verification Annex of the Convention (EX(8)). The 
request,, to be submitted to the D-G and the EC, shall contain, inter alia, the 
relevantt provisions of the CWC about which the concern of non-compliance 
hass arisen (Part X(B), par. 4(d)). The requesting State Party shall designate 
thee inspection site as specifically as possible, and shall notify the D-G of the 
locationn of the inspection site. Note, that an inspection can be requested on 
'any'' facility or location; challenge inspections may thus also be used to 
deterr chemical weapon production or other such illici t activities within 
undeclaredundeclared facilities.645 

Thee challenge inspection procedure is 'internationalised': for the purpose of 
verifyingg compliance with the provisions of the CWC, each State Party shall 
permitt the TS to conduct the on-site challenge inspection (DC(IO)).646 The 
inspectionn wil l be performed by inspectors and their assistants especially 
designatedd for this function (Part X(A), par. 1). No national of the 
requestingg or the inspected State Party shall be a member of the team (Part 
X(A) ,, par. 2), but the requesting State Party may send a representative to 
observee the conduct of the inspection (DC(12)). The D-G shall determine the 
sizee of the inspection team, which shall be kept to a minimum necessary for 
thee proper fulfilment of the inspection mandate (Part X(A), par. 2). 
Thee 'speedy' character of the challenge inspection is underlined by the 
provisionn that the TS must be in the position to take immediate action on the 
request,, to be confirmed by the D-G (Part X(A), par. 3).047 Each State Party 
iss under the obligation to keep the inspection-request within the scope of the 
Conventionn and to refrain from unfounded requests, care being taken to 
avoidd abuse (DC(9)). The EC, to whom the inspection request is presented,648 

M 55 See Robinson (1995), p. 499. 
Thee option to conduct an inspection with mutual consent of course remains, but will not be 

performedd through the procedures designed for challenge inspections. 
6477 The D-G shall transmit the inspection request to the State that is going to be inspected not 
lesss than 12 hours before the planned arrival of the inspection team at the point of entry 
(IX(15).. See further Part X(B), par. 6, on the location of the inspection site which is to be 
providedd to the inspected State Party by the D-G within 12 hours before planned arrival of the 
inspectionn team. See also Krutzsch & Trapp (1994), p. 182. 
6488 See Art. IX(13). As mentioned, the request is also presented to the D-G, who shall 
immediatelyy ascertain that the inspection request meets the requirements specified in Part X, 
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hass the power to decide, not later than 12 hours after having received the 
inspectionn request, by a 3/4-majority of all its members against carrying out 
thee challenge inspection, if it considers the inspection request to be 
frivolous,frivolous, abusive or clearly beyond the scope of the CWC.649 As a matter of 
principlee therefore, any inspection requested must be undertaken by the TS, 
unlesss the EC decides against carrying out the inspection. It is explicitly 
statedd that the inspection shall be carried out for the sole purpose of 
determiningg facts relating to possible non-compliance; consequently, the 
inspectedd State Party has the obligation to provide access within the 
requestedd site for the sole purpose of establishing facts relevant to the 
concernn regarding non-compliance and has the right to take measures to 
protectt sensitive installations, and to prevent disclosure of confidential 
informationn and data not related to the CWC (IX(9), (l l)(b, c)). When the 
inspectionn request fulfil s the requirements, preparations for the challenge 
inspectionn shall begin. The D-G shall issue an inspection mandate.650 The 
inspectionn shall be conducted on the basis of an initial inspection-plan, to be 
preparedd by the inspection team after a pre-inspection briefing, which 
specifiess the activities to be carried out by the inspection team, including the 
specificc areas of the site to which access is desired (Part X(B), par. 34). The 
inspectionn team shall be guided by the principle of conducting the inspection 
inn the least intrusive manner possible, consistent with the effective and 
timelyy accomplishment of its mission (EX(19)). 

Withh regard to the division of rights and obligations between the TS and the 
inspectedd State Party during the conduct of challenge inspections, the scales 
appearr to have tipped to some extent in favour of the latter. The inspected 
Statee Party, for example, has (at most) 108 hours time to provide access 
withinn the requested perimeter to the inspection team after arrival at the 
pointt of entry (Part X(C), par. 39), which seems rather long. Furthermore, 
evenn though the inspected State Party is to provide full and comprehensive 
access,, it is allowed to propose alternative arrangements to demonstrate 
compliancee with the CWC. For example, the inspected State Party has the 
rightt under managed access to take such measures as are (read: it deems) 
necessaryy to protect national security (Part X(C), par. 41), which leaves 
considerablee room to the inspected State Party to provide less than full 
accesss to the inspection team;651 if the inspected State Party provides less 

par.. 4(IX(14)). 
6499 As described in par. 8 of Art. IX (IX(17)). In that case, the preparations shall be stopped, 
noo further action on the inspection request shall be taken, and the States Parties concerned 
shalll  be informed accordingly (IX(17)). See on the meaning of the terms used, Krutzsch & 
Trapp(1994),p.. 189-190. 
6500 This is the inspection request in operational terms, which shall conform with the 
inspectionn request (IX(18)). The inspection team shall inform the inspected State Party of the 
inspectionn mandate upon arrival of the team at the point of entry (Part X(B), par. 12). 
6511 That is notwithstanding the obligation in the same paragraph not to invoke this right to 
conceall  evasion of obligations not to engage in activities prohibited under the Convention. 

257 7 



thann full access to places, activities, or information, it shall be under the 
obligationn to make 'every reasonable effort' to provide alternative means to 
clarifyy the possible non-compliance concern that generated the challenge 
inspectionn (Part X(C), par. 42). This flexible rule of conduct leaves 
considerablee discretion to the inspected State Party. Also, it is provided that 
inn carrying out the challenge inspection in accordance with the inspection 
request,, the inspection team shall only use those methods necessary to 
providee sufficient relevant facts to clarify the concern about possible non-
compliancee with the provisions of the CWC, and shall refrain from activities 
nott relevant thereto (Part X(C), par. 44); this provision may offer a criterion 
forr the inspected State Party to obstruct the freedom of activities of the 
inspectionn team. Finally, it is stated that the inspection team shall be guided 
byy the principle of conducting the challenge inspection 'in the least intrusive 
mannerr possible' (Part X(C), par. 45). This provision is remarkable in 
particular,, since a challenge inspection is precisely meant to be an intrusive 
methodd 'of last resort', to be applied in case other methods have failed to 
providee sufficient clarity regarding (non-) compliance by the inspected State 
Party.. These provisions, in connection with the 'managed access'-regime,652 

layy considerable weight upon the consent and ad hoc co-operative attitude of 
thee inspected State Party. 
Thee period of inspection shall not exceed 84 hours, unless extended by 
agreementt with the inspected State Party (Part X(C), par. 57). The final 
reportt of the inspection shall contain only factual findings; the only 
assessmentt by the inspection team relates to the degree and nature of access 
andd co-operation granted for the satisfactory implementation of the 
challengee inspection. The final report is distributed by the D-G to the EC 
andd all the States Parties (K(21)). 

4.2.1.44.2.1.4 Fact-finding in regard to assistance and protection against chemical 
weapons weapons 
Ass remarked, the CWC makes arrangements for the general exchange of 
informationn relative to the protection and assistance against chemical 
weaponss in Art. X. The same article contains provisions on cases or 
situationss where a State Party considers that chemical weapons have been 
usedd against it, riot control agents have been used against it as a method of 
warfare,, or it is threatened by actions or activities of any State that are 
prohibitedd for States Parties by article I of the CWC (X(8)). Note, that the 
CWCC mentions 'any' State; this means that protective measures may also be 
requestedd in case a State non-Party to the CWC allegedly would have used 

Thee 'managed access' regime of Part X(C), par. 46-52 of the Verification Annex, grants, 
interinter alia, rights to the inspected State Party to protect sensitive installations and disclosure of 
confidentiall  information in accordance with the relevant provisions of the Confidentiality 
Annex.. Furthermore, the inspected State Party has certain 'obligations' that have been rather 
'loosely'' formulated as 'to make every reasonable effort' (See Part X(C), par. 49-50). 
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orr threatened to use chemical weapons against a State Party to the CWC. In 
suchh case, the OPCW shall closely co-operate with the UNS-G. If so 
requested,, the OPCW shall put its resources at the disposal of the UNS-G 
(Seee Part XI(E), par. 27). 
Eachh State Party has the right to request and, subject to the procedures of 
Art.. X, receive assistance and protection against the use or threat of use of 
chemicall  weapons in any of the three situations mentioned (See X(8)). The 
requestt shall be submitted to the D-G, who shall transmit it immediately to 
thee EC and to all States Parties. The fact-finding stage of the alleged use or 
threatt of use of chemical weapons starts when the D-G initiates, not later 
thann 24 hours after receipt of the request, an investigation in order to 
providee foundation for action subsequent to the first immediate emergency 
assistancee (See X(9)). Procedures that apply after the request for 
investigatingg alleged use can be found in Part XI of the Verification Annex. 
Thee inspectors for the team are selected from those already assigned for 
challengee inspections, and additional experts if required (Part XI(B), par. 8). 
Thee team has broadly defined access rights, for the effectuation of which the 
inspectionn team shall have to consult with the inspected State Party (Part 
XI(C),, par. 15). The inspection team shall send a situation report and 
progresss reports as necessary to the D-G (Part XI(D), par. 22 and 24). The 
D-GG shall complete the investigation within 72 hours and report on the 
outcomess to the EC (X(9)).653 The investigation shall establish relevant facts 
too the request as well as the type and scope of supplementary assistance and 
protectionn needed (X(9)). 

4.2.24.2.2 Stage 2 of the verification process: review 

ReviewReview after a 'routine' inspection 
Whilee the CWC is detailed and elaborate in regard to the methods of 
ascertainingg specific facts which are relevant for compliance, the question of 
thee legal evaluation of the facts thus ascertained is only regulated in a 
fragmentaryfragmentary manner, especially with regard to the method of 'routine' 
inspection.. There is littl e more provided than that upon completion of an 
inspectionn the inspection team shall meet with representatives of the 
inspectedd State Party and the personnel responsible for the inspection site to 
revieww the preliminary findings of the inspection team, presented in written 
formm together with a list of any samples and copies of written information, 
dataa and other material to be taken off-site.654 The meeting also serves to 
clarifyy 'any ambiguities' in the preliminary findings. 

6533 If additional time is required, an interim report shall be submitted within 72 hours. 
Afterwards,, new time-frames of 72 hours each may be requested by the D-G (each additional 
periodd to be concluded with a new interim report) in order to complete the final report (X(9)). 
6544 The document shall be signed by the head of the inspection team and countersigned by the 
representativee of the inspected State Party, but the latter only 'in order to indicate that he has 
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Revieww after inspection takes place as well when the EC considers the final 
inspectionn report (see infra, at 'assessment'). Finally, it can be upheld that a 
'technical'' review is carried out by the TS of the results of the 'routine' 
inspectionss that serve to verify the Declarations made regarding the 
destructionn of chemical weapons and CWPF, before the TS can give 
confirmationn of the Declarations concerned (see supra). 

ReviewReview after a challenge inspection 
Detailedd information relating to the concerns regarding possible non-
compliancee with the Convention cited in the request for the challenge-
inspectionn shall be submitted as an Appendix to the final report and be 
retainedd within the TS under appropriate safeguards to protect sensitive 
informationn (Part X(C), par. 59). Before the final inspection report is 
presented,, two earlier phases of draft reporting are completed. The 
inspectionn team shall, within 72 hours after its return to its primary work 
location,, submit a preliminary inspection report to the D-G. The inspection 
teamm takes account of the fact that confidential information in the 
preliminaryy inspection report shall, if necessary, be processed into less 
sensitivee forms before it is transmitted outside the TS and the inspected 
Statee Party. The D-G shall promptly transmit the preliminary inspection 
reportt to the requesting State Party, the inspected State Party and to the EC 
(Partt X(C), par. 60). Next, within 20 days after completion of the inspection, 
aa draft final inspection report shall be made available to the inspected State 
Party,, who has the right to make suggestions as to what information and data 
nott related to chemical weapons should be kept within the TS due to their 
confidentiall  character. The TS shall consider the suggestions and, using its 
ownn discretion, shall adopt them wherever possible. After consideration by 
thee TS, the inspection report is final, and this final report shall be submitted 
nott later than 30 days after the completion of the challenge inspection to the 
D-GG for further distribution and consideration in accordance with Art. DC, 
par.. 21-25 of the CWC (See Part X(C), par. 61). 
Thee D-G shall transmit to the EC the assessments of the requesting and of 
thee inspected State Party, as well as the views of the other States Parties 
whichh may be conveyed to the D-G for that purpose, and then provide them 
too all the States Parties (D((21)). The EC is the organ that, in accordance 
withh its powers and functions, shall review the final report of the inspection 
teamm as soon as it is presented. In this review process, the EC shall address 
concernss as to whether non-compliance has occurred; whether the request 
hadd been within the scope of the CWC; and whether the right to request a 
challengee inspection had been abused (D£(22)). The requesting State Party 
andd the inspected State Party shall have the right to participate in the review 

takenn notice of the contents of the documents' (not that there is agreement on those contents) 
seee Part 11(60). 
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process.. The EC shall inform the States Parties and the next session of the 
CSPP of the outcome of the review process (IX(24)). 

ReviewReview with regard to assistance and protection against chemical weapons 
Afterr receiving the factual investigation report of the D-G, the EC shall meet 
andd consider the situation. Within 48 hours after receipt, the EC must take a 
decisionn whether to instruct the TS to provide supplementary assistance to 
thee requesting State Party (See X(10)). In the meantime, as long as the 
investigationn by the D-G continues (i.e. as long as no 'final investigation 
report'' has been forwarded to the EC), the D-G may take emergency 
measuress of assistance, using the resources the CSP has placed at his 
disposall  for such contingencies. The D-G may decide to do so, if the 
informationn available from the ongoing investigation or other reliable 
sourcess would give sufficient proof that there are victims of use of chemical 
weaponss and immediate action is indispensable (X(ll)) . It is clear, that the 
D-GG fulfil s the reviewing (and, for that matter, assessing) tasks in this 
respect;; it is only provided that the D-G shall keep the EC 'informed' of 
actionss undertaken pursuant to Art. X(l 1). 

4.2,34.2,3 Stage 3 of the verification process: assessment 

AssessmentAssessment 'in general' 
Theree is no general provision in the CWC that makes explicit if an official 
assessmentt regarding (the level of) compliance by a State Party is made by 
thee OPCW. Still, the EC has a general power of considering issues or 
matterss within its competence affecting the Convention and its 
implementation,, including concerns regarding compliance, and cases of non-
compliancee (VIU(35)). In its consideration of doubts or concerns regarding 
compliancee and cases of non-compliance, the EC shall consult with the 
Statess Parties involved and, as appropriate, request the State Party to take 
measuress to redress the situation within a specified time.655 From this 
provision,, it appears that the EC is itself capable of assessing whether a 
Statee is in non-compliance with the Convention.656 For only if this is the 
case,, there is a point in the EC requesting the State Party involved to 
'redresss the situation' within a specified time. Moreover, the EC has the 
powerr to do more than simply requesting a change of behaviour: Art. 
VIII(36)) further provides that to the extent that the EC considers further 
actionn to be necessary, it shall take, inter alia, one or more of the following 
measures:: (a) inform all States Parties of the issue or matter; (b) bring the 
issuee or matter to the attention of the CSP; (c) make recommendations to the 

6555 These considerations not only relate to issues of non-compliance with the Convention; also 
potentiall  abuse of the rights provided to a State Party under the Convention may be part of 
thiss consideration (VIII(36)). 
6566 C/ Rosas (1998), p. 437. 
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CSPP regarding measures to redress the situation and to ensure compliance. 
Thiss means that the EC may bring the issue or matter into the hands of the 
CSP,, or may wish to rely on a reaction of the other States Parties by 
informingg them of the issue or matter. Possible reactions by the CSP can be 
foundd in Art. XII , but it is not entirely clear whether the CSP could make an 
expresss statement that a violation of the CWC has occurred (Perhaps it 
couldd do so on the general basis of Art. VIII(19)). Actions by the other 
Statess Parties may in case they are collective, be based on a 
recommendationn of the CSP (Art. XII(3)) ; in case of unilateral actions the 
treaty-basedd supervisory mechanism is left and the 'sphere' of remedies 
availablee under general international law is entered (See infra, chapter [7]) 
Finally,, in cases of particular gravity and urgency, the EC may also decide 
too bring the issue or matter directly to the attention of the UNGA and the 
UNSC.. It shall at the same time inform all States Parties of this step 
(VIII(36)) .. Since the CSP has a similar power to bring matters to the UNGA 
andd UNSC, viz. in cases of 'particular gravity' (XII(4)), value must be 
attachedd to the qualification 'urgency': apparently, it is expected that the EC 
givenn its limited number of 41 members and its regular decision-making by 
qualifiedd majority, may be able to decide on referring the issue or matter to 
thee UN more expeditiously than the CSP. 

AssessmentAssessment after a 'routine' inspection 
Nott later than 10 days after the inspection, the inspectors shall prepare a 
factual,, final report on the activities conducted by them and on their 
findings.findings. It shall only contain facts relevant to compliance with the CWC, as 
providedd for under the inspection mandate. The report shall also provide 
informationn as to the manner in which the State Party inspected co-operated 
withh the inspection team. The report shall be kept confidential (See Part II, 
par.. 62). From these wordings, it appears that the inspection team does not 
makee an assessment as to compliance with the Convention by the inspected 
Statee Party; it can be assumed the report shall contain only the facts that are 
relevantt for the appropriate body to make a determination as to 
compliance.6577 This assumption is supported by the provisions of Conf. 
Annexx C(17), according to which the report to be prepared after each 
inspectionn shall only contain facts relevant to compliance with the CWC. 
Thee final report shall immediately be submitted to the inspected State Party 
thatt may make written comments on the factual findings. Within 30 days 
afterr inspection, the inspected State Party shall submit the report to the D-G 
(Partt II , par. 63). Should the report contain uncertainties, the D-G shall 

Marauhnn (1998), p. 241, speaks in this respect of a 'factual' evaluation, which is described 
ass 'the way in which decisions as to whether certain facts exist or do not exist are taken'. 
Sincee the inspection report also includes the results of the laboratory analysis of samples as 
compiledd by the TS relevant to compliance with the CWC (See Part II, par. 58), the facts in 
thee report may however provide rather compelling evidence of non-compliance. 
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approachh the State Party for clarification. (Part II, par. 64). If the 
uncertaintiess cannot be removed or the facts established are of a nature to 
suggestt that obligations undertaken under the CWC have not been met, the 
D-GG shall inform the EC without delay (Part n, par. 65). In connection with 
thee foregoing, this provision is somewhat remarkable: it seems that an 
implicitt assessment regarding (non-) compliance is made after all. Still, as 
mentionedd the right to make an explicit assessment regarding compliance 
appearss in this case to be reserved to the EC. 

AssessmentAssessment after a challenge inspection 
Itt is noticeable, that the detailed information relating to the concerns 
regardingg possible non-compliance, which has triggered the challenge 
inspection,, is annexed to the final inspection report as an Appendix, which 
shalll  be retained within the TS under appropriate safeguards to protect 
sensitivee information (Part X(C), par. 59). This provision implies that the 
'finall  report' that is distributed by the D-G to all States Parties and the EC 
pursuantt to Art. X(21), does not contain this Appendix. Al l States Parties, 
exceptt for the inspected State Party itself,658 therefore have to base their 
opinionss on the 'factual findings' of the final report (Art. DC(21)), without 
havingg access to the additional detailed information in the Appendix 
regardingg the compliance concerns. 
Likee in the review stage after a challenge inspection, the EC is the organ that 
iss central to the stage of assessment in the verification process based on such 
inspection.. If after the review of the final inspection report, the EC reaches 
thee conclusion that further action may be necessary, it shall take the 
appropriatee measures to redress the situation and to ensure compliance with 
thee CWC, including specific recommendations to the CSP (IX(23)). 
Logically,, the EC can use its powers under Art. VIII(36) also in this 
respect.6600 In case the EC has made such recommendations, the CSP shall 
considerr action in accordance with Art. XII , on 'measures to redress a 
situationn and to ensure compliance, including sanctions' (IX(25)). This 
means,, that the provisions on correction/enforcement are applicable to the 
case.. The direct reference to the measures of correction/enforcement 
suggestss that no 'bargaining for the truth' is possible after the final 
inspectionn report; the EC shall make the assessment whether any non-

6588 Pursuant to par. 61 of the Verification Annex, Part X(C), the inspected State Party has the 
opportunityy to comment on the draft final report before it is sent by the TS to the D-G. 
6599 The text does not elaborate on how the EC shall present the results of its consideration of 
thee report, and turns directly to the follow-up measures. In fact, the 'conclusion' of the EC 
comescomes down to an assessment regarding compliance made by the Organisation. Note that 
pursuantt to Art. IX(21) all States Parties, in the first place the requesting and the inspected 
Statee Party, have the right to provide their views and make their own assessments regarding 
compliancee and convey those to the D-G. 
6600 Cf. Krutzsch & Trapp (1994), p. 196-198. 

263 3 



compliancee has occurred, and the States Parties directly involved are not 
ablee to challenge either factual findings in the inspection report or 
constructionn of rules (if any) by the EC in the stage of review. 

AssessmentAssessment with regard to assistance and protection against chemical 
weapons weapons 
Thee EC has the power to decide by simple majority on whether to instruct 
thee TS to provide supplementary assistance in cases of (alleged) threat or 
usee of chemical weapons. When so decided by the EC, the D-G shall 
immediatelyy provide assistance and for this purpose may co-operate with 
Statess Parties and relevant international organisations.661 The States Parties 
shalll  make the fullest possible efforts to provide assistance (X(10)). As 
mentionedd earlier, the D-G has the power to decide on immediate emergency 
actionn as long as his investigation is ongoing (X(l 1)). 
Thee procedure regarding assistance and protection seems to be decoupled 
fromm the question whether the CWC has been not complied with; the 
dominantt role of the D-G and the decision modality of the EC provide 
sufficientt indication for this conclusion. It is most logical, that after an 
appeall  of use or threat of use has been made, the State Party allegedly being 
thee victim shall be granted all possible support by the OPCW in order to 
containn and limit the consequences of the use of chemical weapons as much 
ass possible. Even though the assessment in this procedure wil l not have 
directt bearing on decisions regarding issues of non-compliance by States 
Parties,, the establishment of a need for assistance may of course indicate 
thatt chemical weapons have been used contrary to the obligations of Art. I 
CWC.. In the final report drawn up after investigation of alleged use, at least 
alll  information in the course of the investigation taken that might serve to 
identifyy the origin of any chemical weapons used, shall be included in the 
reportt (Part XI(D), par. 26). 

4.34.3 Provisions on dispute settlement in the CWC 

Apartt from the 'dispute settlement look-a-like' procedure of consultation 
andd co-operation in the process of verification (See Art. IX(2)), provisions 
forr the settlement of disputes have been centralised in Art. XIV . Even 
thoughh the provisions on dispute settlement have to be read in conjunction 
withh the procedures on verification, they are much less elaborate and 
detailedd than the phase of verification. This has been explained by reference 
too the fact that the CWC lays emphasis on conflict avoidance and prevention 

6611 In that connection, it is provided that the TS shall transmit the investigation report of the 
D-GG and the decision taken by the EC to the States Parties and to the relevant international 
organisationss (X(10)). 

264 4 



ratherr than settlement.662 Disputes that may arise concerning the application 
orr the interpretation of the CWC shall be settled in accordance with the 
relevantt provisions of the CWC and in conformity with the provisions of the 
UNN Charter (XIV(l)) . When a dispute arises between two or more States 
Parties,, or between one or more States Parties and the OPCW, relating to the 
interpretationn or application of the CWC, the Parties concerned shall consult 
togetherr with a view to the expeditious settlement of the dispute by 
negotiationn or by other peaceful means of the Parties' choice, including 
recoursee to appropriate organs of the CWC and, by mutual consent, referral 
too the ICJ in conformity with the Statute of the Court (XIV(2)). Consultation 
betweenn the parties to the dispute is the method to be tried first, in order to 
reachh agreement on the method of non-judicial dispute settlement that is 
goingg to be used for the purpose of settling the dispute. 
Thee parties to the dispute are clearly not obliged to have recourse to the 
organss of the OPCW, albeit that these organs may easily get involved in the 
procedure,, as appears from par. 3 and 4 of Art. XIV. 663 The EC may 
contributee to the settlement of a dispute by whatever means it deems 
appropriate,, including offering its good offices, calling upon the parties to 
thee dispute to start the settlement process of their choice and recommending 
aa time-limit for any agreed procedure (XIV(3)). The powers of the EC in 
thiss respect resemble those of the UNSC under Chapter VI, especially Art. 
33(2),, of the UN Charter. Contrary to the EC, the CSP does not seem to 
havee a right of initiative but must wait for action by the Parties to the 
disputee or the EC. However, the CSP is explicitly empowered to establish 
subsidiaryy organs as it finds necessary for the purpose of dispute settlement 
(XIV(4)) ;; such organ could e.g. be established as a conciliation 

 664 

commission. . 
Itt is noticeable, that in case of disputes between one or more States Parties 
andd the Organisation, the role of the EC and the CSP in dispute settlement 
seemss rather odd: it could be explained as if these organs were allowed to be 
thee judge in their own case. But, it can be expected that in practice hardly 
anyy disputes, relating to the application or interpretation of the treaty, 
betweenn the OPCW and one or more States Parties wil l come up that have 
nott already been raised and dealt with in the context of verification or 

6622 See Bothe (1998), p. 11; Kurzidem (1998). 
6633 Also when the parties to the dispute decide not to have recourse to the organs of the 
OPCW,, at least they shall keep the EC informed of actions being taken (Art. XII(2)). This 
obviouslyy is so because it is in the interest of the OPCW to be informed about such conflicts, 
seee Kurzidem (1998), p. 302. 
6644 It can be upheld that any 'judgements' made by such dispute settling body cannot bind the 
Partiess to the dispute without their express consent. Nothing in the CWC empowers the CSP 
too assume the function of a judicial dispute settling body and hence the CSP could not 
transferr any such functional power to a subsidiary organ (Art. VIII(21(f) ) empowers the CSP 
too establish such subsidiary organs as if finds necessary 'for the exercise of its functions in 
accordancee with the CWC). See also Krutzsch & Trapp (1994), p. 236-237. 
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correction/enforcement.. Moreover, Art. XIV in fact leaves sufficient 
discretionaryy powers to the States Parties in their choice of settling disputes, 
evenn those disputes that arise between one or more States Parties and the 
OPCW.. The applicability of Art. XIV to a dispute therefore does not bring 
alongg much obligatory prescriptions as regards the behaviour of the Parties 
too the dispute. It may furthermore be recalled that pursuant to par. 23 of the 
Confidentialityy Annex, a 'Commission for the settlement of disputes related 
too confidentiality' has been set up as a subsidiary organ of the CSP. This 
Commissionn shall consider cases of breaches of confidentiality involving 
bothh a State Party and the OPCW, which are the kind of disputes most likely 
too arise in practice between the States Parties and the OPCW. 
AA (non-binding) 'final say' on (abstract) legal questions by a judicial organ 
externall  to the treaty is available, in that both the EC and the CSP are 
separatelyy empowered, subject to the authorisation of the UNGA, to request 
thee ICJ to give an advisory opinion on any legal question arising within the 
scopee of the activities of the OPCW (XIV(5)).665 Finally, Art. XIV(6) has 
thee effect that the provisions on verification (including the right to request a 
challengee inspection) and measures of correction/enforcement shall not be 
affectedd by the procedures on dispute settlement.666 

4.44.4 Provisions on correction/enforcement in the CWC 

Ann internal sanction can be applied to States Parties that do not fulfi l their 
obligationn to pay their contribution (VIII(7)) . A member of the OPCW that 
iss in arrears in the payment of its financial contribution to the Organisation 
shalll  have no vote in the Organisation if the amount of its arrears equals or 
exceedss the amount of the contribution due from it for the preceding two full 
years.. The CSP, as the 'plenary' organ of the OPCW, may, nevertheless, 
permitt such a member to vote if it is satisfied that the failure to pay is due to 
conditionss beyond the control of the member (VÜI(8)). 
Art.. VIII(21(k)) provides that the CSP shall take the necessary measures to 
ensuree compliance with the Convention and to redress and remedy any 
situationn which contravenes the provisions of the CWC, in accordance with 
Art.. XII ('Measures to redress a situation and to ensure compliance, 
includingg sanctions'). In considering action, the CSP shall take into account 
alll  information and recommendations on the issues submitted by the EC.667 

Itt is not altogether clear whether this provision brings along that in each separate case an 
authorisationn from the UNGA to request an advisory opinion is required. See Myjer (1997), p. 
363. . 
6666 Cf. Krutzsch & Trapp (1994), p. 232-233. Art. XIV(6) reads: "This article is without 
prejudicee to Art. IX or to the provisions on measures to redress a situation and to ensure 
compliance,, including sanctions". 

Thee EC may bring the issue or matter to the attention of the CSP or make 
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Art.. XII , then, establishes the right of the CSP to take the necessary 
measures,, (limited to those arranged for in par. 2 to 4 of Art. XII) , to ensure 
compliancee and to redress and remedy any situation which contravenes the 
provisionss of the CWC. Note, that the legal basis for the correction of 
deviantt behaviour thus provided is not coupled with a 'breach' or 'violation' 
butt broadly to 'any situation that contravenes the provisions of the 
Convention'.. This circumscription was used to escape the impasse resulting 
fromm the disagreement in the negotiations on the question as to whether the 
CSPP should be able to establish a violation of an obligation by a State 
Party.6688 The wording as it is does not require a formal assessment. 
Art.. XII(2) relates to an 'internal' sanction that has earlier been identified as 
aa potentially highly effective one, viz. the loss of rights and privileges by the 
Statee Party under the Convention. It is provided that in cases where a State 
Partyy has been requested by the EC to take measures to redress a situation 
raisingg problems with regard to its compliance, and where the State Party 
failss to fulfi l the request within a specified time, the CSP may, inter alia, 
uponn the recommendation of the EC, restrict or suspend the State Party's 
rightss and privileges under the Convention until it undertakes the necessary 
actionn to conform with its obligations under the CWC.669 The most 
importantt 'rights' that might be suspended are presumably those related to 
tradee in scheduled chemicals, albeit that one may also think of other rights 
too participate in economic and technological development (Art. XI) and the 
rightright to assistance and protection against chemical weapons (Art. X).670 

Inn cases where serious damage to the object and purpose of the Convention 
mayy result from activities prohibited under the CWC, in particular by Art. I, 
thee CSP may recommend collective measures to States Parties in conformity 
withh international law (Art. XU(3)). This - at first sight clear - paragraph has 

recommendationss to the CSP regarding measures to redress the situation and to ensure 
compliancee (VIII(36(b) and (c)). This connection between Art. XII and VII I also implies that 
beforee referring the matter to the CSP, the EC shall first try to negotiate a settlement on the 
basiss of Art. VIII(36), see Krutzsch & Trapp (1994), p. 221. 
6688 See Krutzsch & Trapp (1994), p. 221. 
669669 Note, that the right of the CSP to impose 'internal' sanctions is by no means restricted by 
Art.. XII(2), given the use of the wordings 'inter alia'. Furthermore, it seems highly unlikely 
thatt the CSP would be dependent on an initial recommendation by the EC before it could 
undertakee action pursuant to par. 2 of Art. XII . Besides the argument of the hierarchy within 
thee OPCW (the CSP is the 'principal' organ according to Art. VIII(19) and the EC is 
responsiblee to the CSP according to Art. VIII(30)) and the fact that the act of the EC involved 
iss a non-binding recommendation, there is the wording of par. 1 of Art. XII , which grants a 
generall  power to the CSP to 'take the necessary measures to ensure compliance', with the 
onlyy addition that it is to take into account the information and the recommendations 
submittedd by the EC when the CSP is considering action (not: "before action can be 
undertaken""  or similar wordings). Krutzsch & Trapp (1994), p, 222-223, however, argue that 
thee CSP may diverge from the recommendations of the EC but that it may not take such 
measuress without the EC making a recommendation to that effect. 
6700 See Kenyon (2000), p. 11; Myjer (1997), p. 362. 
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aa lot of implications. First of all, it deals with grave cases, taking into 
accountt the requirement of 'serious damage' to the 'object and purpose' of 
thee Convention (even worse cases, i.e. those of 'particular gravity', are dealt 
withh in par. 4). What exactly is part of the object and purpose of the 
Conventionn is not altogether clear; at least in particular the substantive 
obligationss of Art. I of the CWC are part of it.671 Furthermore, the CSP is by 
noo means obliged to take action: it 'may recommend' collective measures. 
Thee use of the wording 'recommend' makes clear that the States Parties in 
theirr turn are not obliged to follow the recommendation of the CSP. Finally, 
whatt does the notion 'collective measures in conformity with international 
law'' entail? Since Art. XII(4) already relates to potential activities of organs 
off  the UN, the 'collective measures' referred to in par. 3 probably relate to 
collectivee actions in the sphere of countermeasures and collective self-
defence.672 2 

Thee final paragraph of Art. XII contains the well-known formula that 
explicitlyy allows for the calling in of the appropriate bodies of the UN. The 
CSPP shall, in cases of particular gravity, bring the issue, including relevant 
informationn and conclusions, to the attention of the UNGA and the UNSC 
(Art.. XII(4)). Both the UNGA and the UNSC must ('shall') be informed by 
thee CSP at the same time in case of particular gravity. In cases that are 
characterisedd not only by particular gravity but also by urgency, the EC has 
beenn granted the power to bring the issue or matter, including relevant 
informationn and conclusions, directly to the attention of the UNGA and the 
UNSCC (Vffl(36)). 

4.54.5 The interpretative element in the CWC 

Art.. VIII(22) prescribes that a conference for the purpose of reviewing the 
operationn of the CWC shall be convened by the CSP, not later than one year 
afterr the expiry of the fifth and the tenth year after the entry into force of the 
Conventionn (and at such other times within that time period as may be 
decidedd upon). At the first of these sessions, inter alia the provisions of Art. 

6711 The 'object and purpose' of the Convention is not confined to the obligations mentioned 
inn Art. I. For example, clear violations of the verification regime or marked failure to adopt 
thee national implementation measures (such as export controls) required by Art. VII could 
alsoo lead to 'serious damage to the object and purpose' of the CWC. See Rosas (1998), p. 
439. . 
6722 In an Australian Draft for a CWC of 12 March 1992 (CD/1143, p. 31) the words 
'includingg sanctions' had also been inserted in par. 3, as an illustration of the 'collective 
measures'' that the CSP may recommend States Parties to undertake. The fact that this 
additionn does not appear in the final text may indicate that the 'collective measures' were not 
conceivedd as sanctions in the sense of collective measures used by international organisations, 
suchh as the UNSC, but instead as something in the grey zone between sanctions and 
countermeasures.. See Rosas (1998), p. 425, 435 and 440. 
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VII  and Parts VII to IX of the Verification Annex wil l be re-examined by the 
CSPP in the light of a comprehensive review of the overall verification 
regimee for the chemical industry. The CSP shall make recommendations so 
ass to improve the effectiveness of the regime (See Part IX(c), par. 26). At 
intervalss of five years thereafter, unless otherwise decided upon, further 
sessionss of the CSP shall be convened with the same objective. Such 
reviewss shall take into account any relevant scientific and technological 
developments.. In order to maintain or restore the effectiveness of the 
Convention,, the Review Conference wil l unavoidably have to go into the 
interpretationn and clarification of some of the treaty provisions. 
Furthermore,, any State Party may propose 'changes' to the Annexes of the 
CWCC (XV(1)). In order to ensure the viability and the effectiveness of the 
Convention,, the provisions in the Annexes (except for some parts, relating 
too confidentiality and to challenge inspections, that have been excluded) are 
subjectt to a relatively simple 'amendment' procedure (See Art. XV(5) as 
comparedd to Art. XV(2, 3)). The applicable provisions indicate that the 
adaptationn of existing technical norms (primarily to the demands of 
scientificc development) and the drawing up of new ones is relatively 
uncomplicated.6733 Finally, much of the potential need for interpretation has 
beenn obviated by Art. II, which contains various definitions and criteria that 
aree specific to the CWC; the definitions are therefore valid 'for the purpose 
off  the CWC'. In addition, in Part I of the Verification Annex, another set of 
definitions,, mainly connected to the operation of on-site inspections, has 
beenn provided. And, the organs of the OPCW have issued a considerable 
numberr of understandings and decisions on the interpretation and 
clarificationn of specific treaty provisions. 

6733 The D-G shall evaluate proposals of the States Parties to change provisions of the Annexes 
(XV(5(b)).. If the EC thereupon recommends to all States Parties that the proposed changes be 
adopted,, it shall be considered approved if no State Party objects within 90 days after receipt 
off  the recommendation (XV (5(d)). In contrast, amendments to the Convention shall only be 
adoptedd in an Amendment Conference by a positive vote of a majority of all States Parties 
withh no State Party casting a negative vote; and ratified or accepted by all those States Parties 
castingg a positive vote at the Amendment Conference (XV (3)). 
6744 See the list of decisions and understandings in Tabassi (1999), p. 117-207. 
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II .. The IAEA safeguards system and the NPT 

1.. A brief note on history 

1.11.1 The failure to outlaw nuclear weapons 
Afterr the use of nuclear weapons by the US against Japan in 1945, the fear 
thatt they might be used again prompted the UNGA to establish (by its very 
firstfirst resolution) a UN Atomic Energy Commission. At its first meeting, the 
USS delegate on the Commission, B. Baruch, made a proposal which later 
camee to be known as the Baruch Plan. According to this plan, an 
organisationn (the 'International Atomic Development Authority') would be 
entrustedd with the control of atomic energy in all its phases of development, 
startingg with the raw material. In the Baruch Plan, the control of nuclear 
weaponss had priority; nuclear disarmament would only follow once an 
adequatee system for the control of atomic energy, including the renunciation 
off  the nuclear bomb, had been put into effective operation and sanctions 
againstt possible violators had been agreed on.675 The SU reacted with a plan 
off  its own (the Gromyko Plan), which reversed the priorities and proposed 
thee production, storage and use of nuclear weapons to be prohibited and all 
nuclearr weapons to be destroyed within three months, while a control 
system,, headed by an 'International Control Commission' within the 
frameworkk of the UNSC, was to be established afterwards. It was likely that 
thee SU knew this plan was not acceptable and that it used it largely as an 
arguingg position during the period when it was developing its own nuclear 
weapons.6766 Deadlock was the result of this difference of opinion between 
thee superpowers whether to abolish nuclear weapons before an effective 
internationall  control system was established, or instead thereafter. The 
situationn was further complicated after the coupling of the negotiations on 
nuclearr weapons control with those on the control of conventional weapons, 
sincee the US was largely superior in nuclear arms technology whereas the 
SUU was by far superior in the conventional field.677 Even though the UNGA 
approvedd the Baruch Plan in 1948678 on the instigation of the US, it was the 
USS itself that left the plan several years later, when it made all its 
substantivee positions regarding arms limitation dependent on the outcome of 
thee study of inspection methods and control arrangements. 

675SeeGoldblat(1995),p.. 21. 
6766 See Dupuy & Hammerman (1973), p. 292. 
6777 See Goldblat (1995) p. 23, and see Dupuy & Hammerman (1973), p. 349. In 1952, the - up 
too that moment separate - UN Commission for Atomic Energy and the UN Commission for 
Conventionall  Armaments were merged into the Disarmament Commission. 
6788 As the 'UN Plan to Control Atomic Energy'; see UNGA/Res/191 (III) , 4 November 1948. 
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1.21.2 Atoms for Peace and beyond 
Inn 1953, US President Eisenhower delivered his famous 'Atoms for Peace' 
Proposall  in the UNGA.679 The idea behind this proposal was to promote 
disarmamentt by diminishing the potential destructive power of the nuclear 
stockpiless in the world and by building up the peaceful uses of nuclear 
energy.. The nuclear powers were to contribute fissile material for such uses 
too an agency which would be set up under the aegis of the UN and which 
wouldd assist States in obtaining the benefits of atomic energy. This proposal 
ledd to the establishment of the IAEA. With the attempts to outlaw nuclear 
weaponss having failed, international attention thus focused on horizontal 
proliferationn - the prevention of the spread of nuclear weapons to additional 
States. . 
Thee IAEA safeguards system was originally developed in the early 1960s, as 
aa central component of the commitment to control the spread of nuclear 
weaponss by ensuring that nuclear material would not be used in such a way 
ass to further any military purpose.680 Since the entry into force of the NPT in 
1970,, the system has enjoyed worldwide application not only with regard to 
thee NPT but also the NWFZ Treaties, which require the acceptance of 
safeguardss by the States Parties. The legal obligation to submit to Agency 
safeguardss is furthermore found in other agreements, such as bilateral 
agreementss between nuclear suppliers and recipients. Today, the non-
proliferationn regime with regard to nuclear weapons is one of the main 
'pillars'' of the law of arms control. The NPT is now, after the UN Charter, 
onee of the treaties most widely adhered to, comprising some 187 States 
Parties,, whereas the IAEA has about 130 member States, most of which 
havee concluded a safeguards agreement with the IAEA. 
Distinctt from the supervisory mechanism of the CWC and the CTBT, the 
IAEAA safeguards system was itself set up not by treaty, but by way of 
bilaterall  Agreements between the IAEA and individual States, these 
Agreementss being modelled and based on decisions of the IAEA itself. 
Becausee of this structure, focus will be first on the IAEA as an autonomous 
organisation,, and next on the safeguards system as a supervisory 
mechanism. . 

6799 US 'Atoms for Peace' Proposal: Address by President Eisenhower to the General 
Assembly,, December 8, 1953. See Dupuy & Hammerman (1973), p. 359-364. 
6800 See IAEA doc. INFCIRC/66/Rev.2 ('The Agency's Safeguards System (1965, as 
Provisionallyy Extended in 1966 and 1968)'). The pre-NPT safeguards apply only to nuclear 
materials,, not to facilities. See Goldblat (1995), p. 37. See also Sloss (1995), p. 847-848. 
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2.. The IAE A 

2.12.1 Objectives and functions 
Thee IAEA (or Agency) is the international organisation, located in Vienna, 
whichh is responsible for the operating and functioning of the safeguards-
system.. Its institutional structure has been arranged by a Statute, which was 
approvedd on 23 October, 1956 and came into force on 29 July 1957.681 The 
Statutee describes as the objectives of the IAEA that it shall seek to 
acceleratee and enlarge the contribution of atomic energy to peace, health and 
prosperityy throughout the world, and that it shall ensure, so far as it is able, 
thatt assistance provided by it or at its request or under its supervision or 
controll  is not used in such a way as to further any military purpose (Art. II). 
Inn Art. H[(A(5)), the important function of the IAEA relating to the 
safeguardss mechanism has been laid down; the Agency is authorised to 
establishh and administer safeguards and to apply them on request.682 The 
IAEAA uses nuclear material accounting to establish the quantities of nuclear 
materiall  present in a State and the changes that take place in that inventory. 
Inn carrying out its functions, the IAEA shall establish control over the use of 
speciall  fissionable materials it received, in order to ensure that these 
materialss are used only for peaceful purposes (Art. III(B(2)). The IAEA 
maintainss relations with the UN by submitting annual reports on its 
activitiess to the UNGA and, when appropriate, by reporting to the UNSC 
(Art.. m(B(4)). The Agency is based on the principle of the sovereign 
equalityy of all its members, and shall carry out its activities with due 
observancee of the sovereign rights of States (see Art. IV(C); HI(D)). 

2.22.2 Institutional structure of the IAEA 
Evenn though the IAEA was not established as a specialised organisation for 
thee purpose of supervising the NPT, it has assumed that very role with the 
IAEA-NPTT safeguards system. The organs of the IAEA all have a (smaller 
orr larger) task in the functioning of the safeguards-system. The Agency has 
threee organs: a General Conference, a Board of Governors, and a Staff, 
headedd by a Director General (D-G). The members of the IAEA are those 
Statess which have deposited an instrument of acceptance of the IAEA 
Statutee after their membership has been approved by the General 
Conferencee upon recommendation of the Board of Governors (Art. IV(B)). 

6811 See 'Statute of the Internationa! Atomic Energy Agency', as amended up to 28 December 
1989,, IAEA, Vienna. 
6822 "The IAEA is authorised to establish and administer safeguards designed to ensure that 
speciall  fissionable and other materials, services, equipment, facilities, and information made 
availablee by the Agency or at its request or under its supervision or control are not used in 
suchh a way as to further any military purpose; and to apply safeguards at the request of the 
parties,, to any bilateral or multilateral arrangement, or at the request of a State, to any of that 
State'ss activities in the field of atomic energy". 
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Ass compared to the institutional structure of the OPCW and the CTBTO, the 
institutionall  structure of the IAEA has been simply and conveniently 
arranged. . 

2.2.12.2.1 General Conference 
Thee General Conference of the IAEA is composed of the representatives of 
alll  member States of the IAEA; there is one delegate per member State (Art. 
V(A) ,, (B)). The General Conference may initiate general and broadly 
formulatedd activities, as is common for plenary organs. It may discuss any 
questionss or any matters within the scope of the IAEA Statute or relating to 
thee powers and functions of any organs provided for in the Statute, and may 
makee recommendations to the individual members or to the Board of 
Governorss or to both on any such questions or matters (Art. V(D)). The 
Generall  Conference shall meet annually and may, at request, meet in special 
sessionss (Art. V(A)). Each member shall have one vote, and a majority of 
memberss shall constitute a quorum. The General Conference shall make 
decisionss by a majority of the members present and voting; decisions made 
pursuantt to some specified paragraphs (relating to finance, amendments and 
internall  sanctions) shall be made by a two-third majority (see Art. V(C)). 
Thee General Conference shall have the authority to take decisions on any 
matterr specifically referred to it for this purpose by the Board, and to 
proposee matters for consideration by the Board and request from the Board 
reportss on any matter relating to the functions of the Agency (Art. V(F)). 

2.2.22.2.2 Board of Governors 
Thee Board of Governors is the executive body of the Agency: it shall have 
authorityy to carry out the functions of the Agency in accordance with the 
Statutee subject to its responsibilities to the General Conference as provided 
inn the Statute (Art. VI (F)).683 The Board shall be composed often members 
designatedd by the outgoing Board of Governors, and twenty members 
electedd by the General Conference. The criterion used in the designation of 
neww members on the Board by the outgoing Board is in their being most 
advancedd in the technology of atomic energy including the production of 
sourcee materials (Art. VI(A(1)), and in that the election by the General 
Conferencee shall take place on the basis of equitable geographical 
distributionn of new members (Art. VI(A(2)). The Board shall meet at such 
timess as it may determine (Art. VI(G)); there are no regular or fixed 
meetings.6844 Each member of the Board shall have one vote, and two-thirds 

6833 One of those responsibilities is the preparation of an annual report to the General 
Conferencee concerning the affairs of the Agency and any projects approved by the Agency, as 
welll  as the submission of reports to the General Conference as the Agency is or may be 
requiredd to make to the UN or to any other organisation the work of which is related to that of 
thee Agency (Art. VI (J)). 
6844 Although it is provided that the Board of Governors shall hold office for the time-period 
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off  all members shall constitute a quorum. Decisions shall be made by a 
majorityy of those present and voting, except for decisions on the amount of 
thee Agency's budget which shall be made by a two-third majority (Art. 
VI(E)).. The Board of Governors may establish such committees as it deems 
advisablee (Art. VI(I)) . 

2.2.32.2.3 Secretariat685 

Thee Staff of the Agency shall be headed by a Director General (D-G), who 
iss the chief administrative officer of the Agency (Art. VII(A)). 686 The D-G 
shalll  be responsible for the appointment, organisation, and functioning of 
thee Staff and shall be under the authority of and subject to the control of the 
Boardd of Governors (Art. VII(B)) . The Agency shall be guided by the 
principlee that its permanent staff shall be kept to a minimum (Art. VII(C)-
(E)).. The Board of Governors to a large extent regulates the activities and 
functioningg of both the Staff and the D-G (See Art. VII(B ) and (E)).687 The 
Stafff  and the D-G are independent actors that shall not seek or receive 
instructionss from any source external to the Agency. The international 
characterr of the responsibilities of the D-G and the Staff shall be respected 
byy the members. For their part, the D-G and the Staff are not to disclose any 
industriall  secret or other confidential information coming to their knowledge 
byy reason of their official duties for the Agency (See Art. VII(F)) . 

3.. Safeguards as a supervisory mechanism 

3.13.1 General aspects of the safeguards system 

INFCIRC/153 INFCIRC/153 

Supervisionn of compliance with the non-proliferation obligations of States 
Partiess is through the use of safeguards administered by the IAEA. The 
systemm of safeguards has at its roots the desire of States to guarantee that co-
operativee nuclear energy development is not furthering military purposes. It 
hass to evidence this political goal by way of a system of technical measures, 

betweenn two regular annual sessions of the General Conference (Art. VI (C) and (D)). See 
alsoo Rules 11-13 of the 'Provisional Rules of Procedure of the Board of Governors', as 
amendedd up to 23 February 1989 (electronic version). 

Itt should be noted, that the term 'Secretariat' is not used in the Statute of the IAEA. 
Insteadd the Statute uses the term 'Staff (headed by the D-G). However, in the 'Provisional 
Ruless of Procedure of the Board of Governors' there is reference to 'The Secretariat' (part III ) 
whichh can be considered the technical unit comprising the Staff and the D-G. 

Thee D-G shall be appointed by the Board of Governors with the approval of the General 
Conferencee for a term of four years (Art. VII(A)) . This arrangement assures that the person of 
thee D-G will be acceptable to all members of the IAEA. 
6877 See also Rules 8-10 of the 'Provisional Rules of Procedure of the Board of Governors', as 
amendedd up to 23 February 1989 (electronic version). 
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strikingg a balance between quantitative and other objective technical facts 
andd the required political goal. Safeguards are designed to verify statements 
regardingg the presence, amounts and use of nuclear material or other items 
subjectt to safeguards as recorded by facility operators and as reported by the 
memberr State to the Agency. The application of safeguards in accordance 
withh the applicable arms control treaties is conducted on the basis of 
specificc Safeguards Agreements negotiated between the Agency and the 
individuall  State on the basis of the framework for the conclusion of such 
agreementss between the Agency and Member States established by the 
Agency'ss Statute and other relevant legal instruments. In INFCIRC/153, of 
1971,, there has been laid down the structure and content of agreements 
betweenn the Agency and NNWS required in connection with the NPT.688 

Thee agreements based on INFCIRC/153 are also known as 'full scope' 
Safeguardss Agreements, since they extend to all peaceful nuclear activities 
andd materials in the State concerned. Outside the scope of INFCIRC/153, 
betweenn the IAEA and individual NWS, so-called voluntary offer-
agreementss have been concluded.689 In 1997, a 'Model Additional Protocol' 
hass been accepted, in order to strengthen the IAEA safeguards system (see 
infra).infra). Due to the fact that each member of the IAEA shall have to conclude 
aa separate bilateral agreement endorsing this Model Additional Protocol, the 
relationshipp between the IAEA and most of its members wil l continue to be 
governedd by the provisions of the agreements based on INFCIRC/153 for 
somee time to come. 

Thee material reproduced in INFCIRC/153 is used as the basis for 
negotiatingg Safeguards Agreements between the Agency and NNWS parties 
too the NPT. Practically all safeguards agreements track the language of 
INFCIRC/1533 virtually word for word.690 INFCIRC/153 is divided into three 
parts:: part I deals primarily with 'substantive' provisions, part II deals 
mainlyy with 'institutional' provisions, and the third part contains definitions. 
Apartt from this general framework, each NNWS Party to the NPT has to 
makee Subsidiary Arrangements with the Agency, in which it shall be 
specifiedd in detail how the procedures laid down in the Agreement are to be 
appliedd (see par. 39 of INFCIRC/153). It should be recalled that, although 
theree is a strong connection between the NPT and the IAEA Safeguards 
system,, the safeguards only have a limited role under that treaty. The 

6888 See 'The Structure and Content of Agreements between the Agency and States Required in 
Connectionn with the Treaty on the Non-Proliferation of Nuclear Weapons', IAEA doc. 
INFCIRC/153,, May 1971. In a corrected version, the document was re-issued in June 1972 as 
INFCIRC/153(Corr.). . 
6899 In voluntary-offer agreements IAEA safeguards are applied to a limited number of 
facilitiess selected by the Agency. This safeguards system with the NWS shall not be dealt with 
here. . 
6900 See Sloss (1995), p. 853. Only the safeguards agreements with Japan and EURATOM 
showw some slight variations. 
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safeguardss aim at verification of the declared nuclear fuel cycle and are not 
meantt to counter e.g., smuggling or purchase of parts of nuclear weapons by 
NNWS,, activities that are clearly prohibited under Art. II of the NPT. 
Beforee the supervisory mechanism of the IAEA for the purpose of 
safeguardingg nuclear material wil l be examined in detail, various important 
generall  aspects of the system will first be discussed, most of which are 
foundd in the so-called 'miscellaneous provisions' of INFCIRC/153. 

BasicBasic undertakings 
Thee Agreement between the State and the Agency should contain, in 
accordancee with Art. HI(1) of the NPT, an undertaking by the State to accept 
safeguards,, in accordance with the terms of the Agreement, on all source or 
speciall  fissionable material in all peaceful nuclear activities within its 
territory,, under its jurisdiction or carried out under its control anywhere, for 
thee exclusive purpose of verifying that such material is not diverted to 
nuclearr weapons or other nuclear explosive devices (par. 1 (of 
INFCIRC/153)).. Vice versa, the Agreement should provide for the Agency's 
rightt and obligation to ensure that safeguards will be applied, in accordance 
withh the terms of the Agreement, on all source or special fissionable 
materiall  in all peaceful nuclear activities within the territory of the State, 
underr its jurisdiction or carried out under its control anywhere, for the 
exclusivee purpose of verifying that such material is not diverted to nuclear 
weaponss or other nuclear explosive devices (par. 2). Clearly, the central 
purposee of the safeguards system is to deal with non-diversion of nuclear 
material,, the risk of diversion being a problem that is characteristic to the 
controll  of any weapon of mass destruction, viz. the fact that the materials 
requiredd to make those weapons are not prohibited as long as they are used 
forr peaceful purposes (cf use of nuclear material in order to generate 
energy,, application of chemicals in health care, use of biological agents in 
agriculture).. It has been argued that since safeguards are required on 'all' 
materiall  in 'all' peaceful activities, the IAEA should also routinely verify 
non-concealmentt of undeclared nuclear material.691 This interpretation 
howeverr does not find support in the provisions of INFCIRC/153 and has 
insteadd been recognised as a (potential) shortcoming of the system, which to 
somee extent wil l be remedied by the Model Additional Protocol (see infra). 
Thee Agreement should finally provide that the Agency and the State shall 
co-operatee to facilitate the implementation of the safeguards provided for 
thereinn (par. 3). 

EffectiveEffective control versus undue interference 
Thee paragraph on the implementation of safeguards demonstrates, like the 
provisionn on non-diversion, the tension between the need for effective 

11 See Sloss (1995), p. 854-855. 
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controll  on the one hand and the avoidance of undue interference with the 
interestss of the State on the other hand.692 The Agreement should provide 
thatt in implementing safeguards pursuant thereto the Agency shall make 
everyy effort to ensure optimum cost-effectiveness, e.g. by making use of 
suchh means as containment, statistical techniques and random sampling in 
evaluatingg the flow of nuclear material and concentration of verification 
proceduress on those stages in the nuclear fuel cycle involving the 
production,, processing, use or storage of nuclear material from which 
nuclearr weapons or other nuclear explosive devices could readily be made, 
andd minimising verification procedures in respect of other nuclear material, 
onn condition that this does not hamper the Agency in applying safeguards 
underr the Agreement (par. 6). Especially with regard to the performance of 
inspectionss by the Agency and the access linked to those inspections to sites 
andd facilities in the State territory, the tension between effective control and 
unduee interference is manifest. 

StartingStarting point of safeguards 
Safeguardss apply to the nuclear material which has reached a certain stage 
inn the nuclear fuel cycle present in a NNWS. Pursuant to par. 34(c), when 
anyy nuclear material of a composition and purity suitable for fuel fabrication 
orr for being isotopically enriched leaves the plant or the process stage in 
whichh it has been produced, or when such nuclear material, or any other 
nuclearr material produced at a later stage in the nuclear fuel cycle, is 
importedd into the State, the nuclear material shall become subject to the 
safeguardss procedures specified in the Agreement. Nuclear material means 
anyy 'source material' or any 'special fissionable material' as defined in Art. 
XXX of the Statute of the IAEA. 'Special fissionable material' as defined in 
Art.. XX(1) of the Statute encompasses plutonium-239; uranium-233; 
uraniumm enriched in the isotopes 235 or 23 3 ;693 and any material containing 
onee or more of the foregoing. 'Source material' means uranium containing 
thee mixture of isotopes occurring in nature; uranium depleted in the isotope 
235;; thorium; and any of the foregoing in the form of metal, alloy, chemical 
compoundd or concentrate (Art. XX(3)). The Board of Governors of the 
IAEAA shall 'from time to time determine' what other material is considered 
too be 'special fissionable material' or 'source material', but any such 
determinationn shall have effect under the Agreement only upon agreement 
byy the State (See par. 112). The starting-point of safeguards is therefore 
dependentt on three elements: 

6922 See par. 4-6. The Agreement should, for example, provide that the Agency shall take every 
precautionn to protect commercial and industrial secrets and other confidential information 
comingg to its knowledge in the implementation of the Agreement (See par. 5). 
6933 This has been defined as "uranium containing the isotopes 235 or 233 or both in an 
amountt such that the abundance ratio of the sum of these isotopes to the isotope 238 is greater 
thann the ratio of the isotope 235 to the isotope 238 occurring in nature" (Art. XX(2) Statute). 
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1)) nuclear material 
2)) which has reached the stage in the nuclear fuel cycle which makes it 
suitablee for fuel fabrication or for being isotopically enriched (or which is 
producedd at even a later stage in the nuclear fuel cycle) and 
3)) which leaves the plant or the process stage in which it has been produced 
orr which is imported into the State, 
shalll  become subject to safeguards procedures. 
Whenn any material containing uranium or thorium which has not reached 
thee stage in the nuclear fuel cycle described above is exported to a NNWS, 
thee State shall inform the Agency of its quantity, composition and 
destination,, unless the material is exported for specifically non-nuclear 
purposess (par. 34(a)). Similarly and with the same reservation, when such 
materiall  is imported, the importing State shall inform the Agency of its 
quantityy and composition (par. 34(b)). In these cases, the material does not 
becomee subject to the safeguards procedures. Finally, pursuant to par. 33 
safeguardss shall not apply to material in mining and ore processing 
activities. . 

Non-applicationNon-application of safeguards 
Sincee the safeguards apply to nuclear material which is to be used in 
peacefull  activities, in order to verify that no diversion to nuclear weapons 
wil ll  take place, a paradoxical situation can occur in which a State intends to 
exercisee its discretion to use nuclear material, which is required to be 
safeguardedd under the Agreement between the Agency and itself, in a 
nuclearr activity which does not require the application of safeguards under 
thee Agreement. In that case, the State shall inform the Agency of the 
activity,, making it clear that the use of the nuclear material in a non-
proscribedd military activity will not be in conflict with an undertaking the 
Statee may have given and in respect of which Agency safeguards apply, that 
thee nuclear material wil l be used only in a peaceful nuclear activity; and that 
duringg the period of non-application of safeguards the nuclear material will 
nott be used for the production of nuclear weapons or other nuclear explosive 
devicess (See par. 14(a)).694 The State and the Agency shall make an 
arrangementt so that, only while the nuclear material is in such an activity, 
thee safeguards provided for in the Agreement wil l not be applied (See par. 
14(b)).. Each arrangement shall be made in agreement with the Agency, 
whosee agreement shall relate only to institutional provisions, but shall not 
involvee any approval or classified knowledge of the military activity or 
relatee to the use of the nuclear material therein (See par. 14(c)). It is clear 
fromm these wordings that the Agency's 'agreement' has no absolving 

Ann example of such 'non-proscribed military use' of nuclear material is in the nuclear 
reactorr of a submarine. See Harry (1995), p. 201. 
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consequencess whatsoever for the responsibilities of the State regarding its 
activitiess with its nuclear material. 

ExemptionsExemptions from safeguards 
Thee Agreement should provide that the Agency shall, at the request of the 
State,, exempt specifically described nuclear material from safeguards, either 
becausee of their small quantities, their isotopic concentration or their use in 
non-nuclearr activities (See par. 36). There is no quantitative limitation to 
thesee exemptions. Pursuant to par. 37, the Agreement should also provide 
thatt nuclear material that would otherwise be subject to safeguards shall be 
exemptedd from safeguards at the request of the State, provided that nuclear 
materiall  so exempted in the State may not at any time exceed the 
quantitativee limits of one kilogram in total of special fissionable material, 
consistingg of plutonium or of uranium with an enrichment of a specified 
percentage;; ten metric tons in total of natural and depleted uranium with a 
certainn enrichment; and twenty tons of thorium. If exempted nuclear 
materiall  is to be processed or stored together with safeguarded nuclear 
material,, provision should be made for the re-application of safeguards 
theretoo (See par. 38). 

TerminationTermination of safeguards 
Thee Agreement should provide for termination of safeguards on nuclear 
materiall  subject to safeguards thereunder in case of consumption or dilution 
off  nuclear material (See par. 11), transfer of nuclear material out of the State 
(Seee par. 12) and in some cases in which the nuclear material is to be used in 
non-nuclearr activities (See par. 13). Transfer of nuclear material out of a 
Statee wil l of course only lead to termination of safeguards in case of transfer 
too a recipient State wherein the nuclear material wil l not be subject to 
Agencyy safeguards. In that case, the exporting State shall make 
arrangementss for the Agency to receive confirmation by the recipient State 
off  the transfer (within three months, see par. 94). Par. 35 contains some 
additionall  provisions on the termination of safeguards relating to the 
conditionss set forth in par. 11 and 13 above. 

InternationalInternational transfers 
Withh regard to transfers of nuclear material exceeding one effective 
kilogramm out of the State, INFCIRC/153 provides for a system of 
notificationss and maintenance of records in accordance with par. 91 to 94.695 

Notificationn of such international transfer into a State which has concluded a 
safeguards-agreementt with the IAEA is arranged in par. 95 and 96. Both 

Note,, that Art. II of the NPT prohibits NNWS from receiving the transfer of 'nuclear 
weaponss or other nuclear explosive devices' only. 'Effective kilogram' means a special unit 
off  quantity measurement used in safeguarding nuclear material (See par. 104). 
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transferr out of a State and into a State require advance notification to the 
IAEAA for the purpose of enabling the IAEA if necessary to identify and if 
possiblee to verify the quantity and composition of the nuclear material, 
includingg affixing seals (transfer out of the State) and inspection of the 
consignmentt at the time it is unpacked (transfer into the State). The 
Agreementt should provide that the importing and the exporting State shall 
makee arrangements to determine the point at which the transfer of 
responsibilityy for the nuclear material that is being transferred wil l take 
placee (See par. 91). 

SubsidiarySubsidiary Arrangements 
INFCIRC/1533 provides for a general framework as a necessary basis for the 
Safeguardss Agreement between the Agency and individual States. The 
Agreementt should provide that the Agency and the State shall make 
Subsidiaryy Arrangements which shall specify in detail how the procedures 
laidd down in the Agreement are to be applied (See par. 39). Subsidiary 
Arrangementss offer the opportunity to the Agency to adapt the application 
off  the procedures of the general framework to the particularities of each 
individuall  State to permit the Agency to fulfi l its responsibilities under the 
Agreementt in an effective and efficient manner. The Subsidiary 
Arrangementss can be extended or changed by agreement between the 
Agencyy and the State without amendment of the Agreement (See par. 39). 
Thee Subsidiary Arrangements, which are concluded between the State and 
thee D-G, remain unpublished.696 

EntryEntry into force and duration 
Thee Agreement between the State and the Agency should provide that it 
shalll  enter into force on the date on which the Agency receives from the 
Statee written notification that the statutory and constitutional requirements 
forr entry into force have been met. The D-G shall promptly inform all 
Memberr States of the entry into force (See par. 25). The Agreement should 
providee for it to remain in force as long as the State is Party to the NPT (par. 
26).. This implies that withdrawal from the NPT terminates the Safeguards 
Agreement.. The provisions of par. 25 and 26 relate to the validity of the 
Agreementt between the Agency and the State itself. With regard to the 
implementationn of the safeguards, the IAEA safeguards apply to the nuclear 
materiall  subject to the Agreement between the Agency and the State 
concernedd upon its entry into force. The Subsidiary Arrangements between 
thee Agency and the State shall enter into force at the same time as, or as 
soonn as possible after, the entry into force of the Agreement (par. 40). 

Seee Lohmann (1998), p. 82. 
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GeneralGeneral provisions relating to the supervisory methods in INFCIRC/153 
Partt II of INFCIRC/153 contains the specification of the procedures to be 
appliedd for the implementation of the safeguards provisions of part I (See 
par.. 27). The Agreement between the Agency and the State should provide 
thatt the objective of safeguards is the timely detection of diversion of 
significantt quantities of nuclear material from peaceful nuclear activities to 
thee manufacture of nuclear weapons or of other nuclear explosive devices or 
off  purposes unknown, and deterrence of such diversion by the risk of early 
detectionn (See par. 28). To this end, the Agency utilises three special 
safeguardss measures (See par. 29). First of all, a measure of fundamental 
importancee is 'material accountancy', which is initially based on 
informationn on inter alia the whereabouts of fissionable material, stocks of 
fuell  and of spent fuel, and the processing and reprocessing of nuclear 
materiall  as provided by the States themselves. As important complementary 
measuress 'containment and surveillance techniques' are used, such as seals 
whichh allow conclusions that no material has disappeared and film- and TV-
camerass which record any action occurring in a particular area of a nuclear 
installation.. Finally, there is 'surveillance' by way of inspections of the 
IAEA,, which constitutes the core of verification under the safeguards-
system. . 

3.23.2 Monitoring provisions in INFCIRC/153 

GeneralGeneral remarks 
Thee provision and gathering of information is of vital importance, especially 
whenn nuclear material is concerned. This has clearly been acknowledged by 
thee drafters of INFCIRC/153. As mentioned, the Agreement should provide 
thatt material accountancy is used as a safeguards measure 'of fundamental 
importance',, with the other elements of safeguards, containment and 
surveillance,, as important complementary measures (See par. 29). The 
fundamentall  importance of material accountancy is illustrated by the fact 
thatt the Agency's verification activities shall be concluded by a statement 
relatingg to the amount of nuclear material that has not been accounted for 
beforehandd by the State (See par. 30). The specific procedures for the 
gatheringg of information by the Agency and the provision of information by 
thee States to the Agency constitute an important part of the supervisory 
mechanismm of INFCIRC/153. Every State that concludes a safeguards-
agreementt with the Agency has to establish a 'national system of accounting 
forr and control of nuclear material' and shall make provision for the 
establishmentt of measures specified in the Subsidiary Arrangements 
betweenn the Agency and individual States. 

6977 See par. 32. These measures inter alia consist of a measurement system for the 
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3.2.13.2.1 National system of accounting for and control of nuclear material 

Thee Agreement should provide that the State shall establish and maintain a 
systemm of accounting for and control of all nuclear material subject to 
safeguardss under the Agreement, and that such safeguards shall be applied 
inn such a manner as to enable the Agency to verify, in ascertaining that there 
hass been no diversion of nuclear material from peaceful uses to nuclear 
weaponss or other nuclear explosive devices, findings of the State's system. 
Thee Agency's verification shall include, inter alia, independent 
measurementss and observations conducted by the Agency in accordance 
withh the procedures specified in part II of INFCIRC/153. The Agency, in its 
verification,, shall take due account of the technical effectiveness of the 
State'ss system (See par. 7). This 'national system of accounting for and 
controll  of nuclear material' (See the heading of par. 7) plays a crucial part in 
thee success or failure of the safeguards system. The Agreement between the 
Agencyy and the State should provide that the Agency, in carrying out its 
verificationn activities, shall make full use of the State's system of 
accountingg for and control of all nuclear material subject to safeguards 
underr the Agreement, and shall avoid unnecessary duplication of the State's 
accountingg and control activities (See par. 31). The Agreement should 
providee that the State's system of accounting for and control of all nuclear 
materiall  subject to safeguards under the Agreement shall be based on a 
structuree of material balance areas (See par. 32). A 'material balance area' 
meanss an area in or outside a facility such that the quantity of material 
transferredd into or outside the 'material balance area' can be determined and 
thee physical inventory (the sum of all the measured or derived estimates of 
portionss of nuclear material on hand at a given time) can be determined 
whenn necessary, in order that the material balance for Agency safeguards 
purposess can be established (See par. 110, 113, 100). The national system 
forr accounting for and control of nuclear material rests upon a national 
recordss system per State, several obligations to provide information to the 
Agency,, and a reports system. 

3.2.1.13.2.1.1 Records system 

Inn establishing the national system of accounting for and control of nuclear 
material,, the State shall arrange that records are kept in respect of each 
materiall  balance area (See par. 51). The Agreement should furthermore 
providee that the records shall consist, as appropriate, of: (a) Accounting 

determinationn of quantities of nuclear material received, produced, shipped, lost or otherwise 
removedd from inventory, and the quantities on inventory and procedures for the evaluation 
andd accumulations of unmeasured inventory and unmeasured losses (par. 32(a) and (e)). 
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recordss of all nuclear material subject to safeguards under the Agreement; 
andd (b) Operating records for facilities containing such nuclear material 
(par.. 54). The Agreement should provide that the accounting records shall 
sett forth the following in respect of each material balance area: (a) All 
inventoryy changes (i.e. an increase or decrease of nuclear material in a 
materiall  balance area; see par. 107), so as to permit a determination of the 
bookk inventory698 at any time; (b) All measurement results that are used for 
determinationn of the physical inventory; and (c) all adjustments and 
correctionss that have been made in respect of inventory changes, book 
inventoriess and physical inventories (par. 56). With regard to the accounting 
records,, the Agreement should provide furthermore that for all inventory 
changess and physical inventories the records shall show, in respect of each 
batchh of material: material identification, batch data and source data.699 For 
eachh inventory change, the date and, when appropriate, the originating 
materiall  balance area and the receiving material balance area or the 
recipient,, shall be indicated (par. 57). With regard to the Operating records, 
thee Agreement should provide that these records shall set forth: (a) those 
operatingg data which are used to establish changes in the quantities and 
compositionn of nuclear material; (b) the data obtained from the calibration 
off  tanks and instruments and from sampling and analyses, the procedures to 
controll  the quality of measurements and the derived estimates of random 
andd systematic error; (c) the description of the sequence of the actions taken 
inn preparing for, and in taking, a physical inventory, in order to ensure that it 
iss correct and complete; and (d) the description of the actions taken in order 
too ascertain the cause and magnitude of any accidental or unmeasured loss 
thatt might occur (See par. 58). It is clear that this national system is meant to 

6988 'Book inventory' of a material balance area means the algebraic sum of the most recent 
physicall  inventory of that material balance area and of all inventory changes that have 
occurredd since that physical inventory was taken (par. 102). 'Physical inventory' means the 
summ of all the measured or derived estimates of batch quantities of nuclear material on hand at 
aa given time within a material balance area, obtained in accordance with specified procedures 
(par.. 113). 
6999 A 'batch' means a portion of nuclear material handled as a unit for accounting purposes at 
aa key measurement point and for which the composition and quantity are defined by a single 
sett of specifications or measurements. The nuclear material may be in bulk form or contained 
inn a number of separate items (par. 100). 'Batch data' means the total weight of each element 
off  nuclear material and, in the case of plutonium and uranium, the isotopic composition when 
appropriatee (see par. 101). 'Source data' means those data, recorded during measurement or 
calibrationn or used to derive empirical relationships, which identify nuclear material and 
providee batch data. Source data may include, for example, weight of compounds, conversion 
factorss to determine weight of element, specific gravity, element concentration, isotopic 
ratios,, relationship between volume and manometer readings and relationship between 
plutoniumm produced and power generated (par. 115). 'Key measurement point' means a 
locationn where nuclear material appears in such a form that it may be measured to determine 
materiall  flow or inventory. 'Key measurement points' thus include, but are not limited to, the 
inputss and outputs (including measured discards) and storages in material balance areas (par. 
108). . 
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servee purposes fundamental to the safeguards system as a whole, since the 
Statee has to make and keep up-to-date its inventory of nuclear material in 
suchh a manner as to enable the Agency to verify the findings of the State's 
system. . 

3.2.1.23.2.1.2 Provision of information 

Par.. 8 deals with the provision of information to the Agency. The 
Agreementt should provide that to ensure the effective implementation of 
safeguardss thereunder the Agency shall be provided, in accordance with the 
provisionss of part II of INFCIRC/153, with information concerning nuclear 
materiall  subject to safeguards under the Agreement and the features of 
facilitiess relevant to safeguarding such material.700 

DesignDesign information 
Inn respect of existing facilities, the Agreement should stipulate that design 
informationn of those facilities shall be provided to the Agency during the 
discussionn of the Subsidiary Arrangements, and that the time limits for the 
provisionn of such information in respect of new facilities shall be specified 
inn the Subsidiary Arrangements (See par. 42). It is also provided what 
designn information in respect of each facility should be made available to 
thee Agency (See par. 43-45) as well as for what purposes the design 
informationn made available to the Agency shall be used (See par. 46). One 
veryy important purpose is to enable the Agency to determine material 
balancee areas to be used for Agency accounting purposes and to select those 
strategicc points which are key measurement points and which wil l be used to 
determinee the nuclear material flows and inventories (See par. 46(b)). 

InformationInformation in respect of nuclear material outside facilities 
Par.. 49 provides what information concerning nuclear material customarily 
usedd outside facilities shall be provided to the Agency. This information 
mayy also be used, to the extent relevant, for the same purposes as the design 
informationn of the facilities (See par. 50). 

AA 'facility' is defined as (a) a reactor, a critical facility, a conversion plant, a fabrication 
plant,, a reprocessing plant, an isotope separation plant or a separate storage installation; or (b) 
anyy location where nuclear material in amounts greater than one effective kilogram (a special 
unitt used in safeguarding nuclear material; see par. 104) is customarily used (See par. 106). 
Informationn pertaining to facilities shall be the minimum necessary for safeguarding nuclear 
materiall  subject to safeguards under the Agreement. In examining design information of the 
facilities,, the Agency shall at the request of the State, be prepared to examine on premises of 
thee State design information which the State regards as being of particular sensitivity (See 
par.. 8). 
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3.2.1.33.2.1.3 Reports system 

Thee reports system as described in INFCIRC/153, like the records system 
andd the provision of information in general, is part of the national system of 
accountingg for and control of nuclear material. The Agreement should 
specifyy that the State shall provide the Agency with reports as detailed in 
par.. 60 to 69 in respect of nuclear material subject to safeguards thereunder 
(par.. 59). The Agreement should provide that reports shall be based on the 
recordss kept in accordance with par. 51 to 58 and shall consist, as 
appropriate,, of accounting reports and special reports (see par. 61). In other 
words,, the records system provides the basis for the reports system. 

InitialInitial  accounting report 
Ann initial accounting report on all nuclear material which is to be subject to 
safeguardss under the Agreement shall be dispatched by the State to the 
Agencyy within 30 days of the last day of the calendar month in which the 
Agreementt enters into force (par. 62). On the basis of this initial report the 
Agencyy shall establish a unified inventory of all nuclear material in the State 
subjectt to safeguards under the Agreement, irrespective of its origin, and 
maintainn this inventory on the basis of subsequent reports and of the results 
off  its verification activities. Copies of the inventory shall be made available 
too the State at agreed intervals (See par. 41). 

AccountingAccounting reports 
Thee Agreement should stipulate that for each material balance area the State 
shalll  provide the Agency with the following accounting reports: (a) 
inventoryy change reports, showing changes in the inventory of nuclear 
materiall  and (b) material balance reports showing the material balance based 
onn a physical inventory of nuclear material actually present in the material 
balancee area. Both kinds of reports have to be dispatched as soon as possible 
andd in any event within 30 days after respectively the end of the month in 
whichh the inventory changes occurred or were established or the physical 
inventoryy has been taken (See par. 63). In par. 64 it is specified what 
informationn the inventory change reports should contain; par. 67 deals with 
thee contents of material balance reports.701 The Agreement should provide 

7011 Inventory change reports shall specify identification and batch data for each batch of 
nuclearr material, the date of the inventory change and, as appropriate, the originating material 
balancee area and the receiving material balance area or the recipient. These reports shall be 
accompaniedd by concise notes: (a) Explaining the inventory changes, on the basis of the 
operatingg data contained in the operating records provided for under subparagraph 58(a); and 
(b)) Describing, as specified in the Subsidiary Arrangements, the anticipated operational 
programme,, particularly the taking of a physical inventory (par. 64). The material balance 
reportss shall include the following entries: (a) beginning physical inventory; (b) inventory 
changess (first increases, then decreases); (c) ending book inventory; (d) shipper/receiver 
differences;; (e) adjusted ending book inventory; (f) ending physical inventory; and (g) 
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thatt the State shall report each inventory change, adjustment and correction 
eitherr periodically, in a consolidated list, or individually (See par. 65).702 

Thee Agreement should stipulate that the Agency shall provide the State with 
semi-annuall  statements of book inventory of nuclear material subject to 
safeguards,, for each material balance area, as based on the inventory change 
reportss for the period covered by each such statement (par. 66). These 
statementss of the Agency officially confirm the reported information 
providedd by the State itself. The Agreement should provide that the State 
shalll  supply, at the Agency's request, amplifications or clarifications of any 
report,, in so far as relevant for the purpose of safeguards (See par. 69). 

SpecialSpecial reports 
Nextt to the various accounting reports, there are so called special reports 
(Seee par. 68). Since these reports only have to be made when triggered by 
speciall  circumstances, they cannot be considered methods of monitoring, 
butt rather methods of the stage of fact-finding within the verification 
processs (see infra). Also with regard to special reports, a State shall supply 
amplificationss or clarifications at the request of the IAEA (par. 69). 

3.33.3 Verification provisions inINFCIRC/153 

GeneralGeneral remarks 
Thee elaborate monitoring activities pursuant to the safeguards system 
providee the Agency with general information, specific records and reports 
withh regard to the nuclear material present within the State territory as well 
ass with regard to international transfers involving nuclear material. On the 
basiss of this information, the Agency is required to perform its tasks in 
applyingg safeguards for the purpose of verifying that nuclear material is not 
divertedd to nuclear weapons or other nuclear explosive devices (par. 2). 

3.3.13.3.1 Stage 1 of the verification process: fact-finding 

VerificationVerification of design information 
Thee accuracy of the design information provided by States with regard to 
theirr facilities is of vital importance for the Agency to determine the 
characteristicss of its 'units of measurement' of the flow of nuclear material, 
viz.. the material balance areas. Par. 48 relates to the verification of design 

materiall  unaccounted for (par. 67). 
'Adjustment'' is defined as an entry into an accounting record or a report showing a 

shipper/receiverr difference or material unaccounted for (par. 98). 'Correction' means an entry 
intoo an accounting record or a report to rectify an identified mistake or to reflect an improved 
measurementt of a quantity previously entered into the record or report. Each correction must 
identifyy the entry to which it pertains (par. 103). 
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information.. The Agreement should provide that the Agency, in co-
operationn with the State, may send inspectors to facilities to verify the 
designn information provided to the Agency pursuant to par. 42-45 for the 
purposess stated in par. 46. During examination of the design information, 
strategicc points wil l be selected at which the implementation of safeguards 
wil ll  take place. Verification of design information is treated on one line with 
adad hoc inspections.703 

SpecialSpecial reports 
Speciall  reports can be considered methods of fact-finding within the 
verificationn process. The Agreement should provide that the State shall 
makee special reports without delay: (a) if any unusual incident or 
circumstancess lead the State to believe that there is or may have been loss of 
nuclearr materiel that exceeds the limits to be specified for this purpose in 
thee Subsidiary Arrangements; or (b) if the containment has unexpectedly 
changedd from that specified in the Subsidiary Arrangements to the extent 
thatt unauthorised removal of nuclear material has become possible (par. 68). 
Thiss paragraph actually describes the 'triggers' for the so called 'special 
inspections'' which the Agency can conduct pursuant to par. 73 and 77. 
Speciall  reports are also relevant in connection with international transfers of 
nuclearr material (par. 91-97). The Agreement should provide that nuclear 
materiall  subject or required to be subject to safeguards thereunder which is 
transferredd internationally shall, for purposes of the Agreement, be regarded 
ass being the responsibility of the State (a) in the case of import, from the 
timee that such responsibility ceases to lie with the exporting State, and no 
laterr than the time at which the nuclear material reaches its destination; and 
(b)) in the case of export, up to the time at which the recipient State assumes 
suchh responsibility, and no later than the time at which the nuclear material 
reachess its destination. The Agreement should provide that the States 
concernedd shall make suitable arrangements to determine the point at which 
thee transfer of responsibility wil l take place.704 As described before, there is 
aa system of advance notifications to the Agency of all transfers of 
safeguardedd nuclear material in an amount exceeding one effective kilogram 
outt of the State (See par. 92) and into the State (See par. 95). The 
Agreementt should provide that in the case of international transfers a special 
reportt as envisaged in par. 68 shall be made if any unusual incident or 
circumstancess lead the State to believe that there is or may have been loss of 

7033 Pursuant to par. 83(a), the notice of ad hoc inspections and par. 48-inspections is the 
same;; pursuant to par. 85, arrangements for the designation of inspectors for ad hoc 
inspectionss and for par. 48-inspections are similar. 
7044 It is made explicit that no State shall be deemed to have such responsibility for nuclear 
materiall  merely by reason of the fact that the nuclear material is in transit on or over its 
territoryy or territorial waters, or that it is being transported under its flag or in its aircraft (See 
par.. 91). 
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nuclearr material, including the occurrence of significant delay during the 
transferr (par. 97). Thus, 'special inspections' can also be made as a reaction 
too possible loss as a result of an international transfer (See again par. 68, 73, 
77). . 

GeneralGeneral rules on on-site inspections 
Thee IAEA verifies compliance by means of on-site inspections. Agency 
inspectorss conduct ad hoc and routine inspections in the course of which 
theyy carry out a number of activities, including examination of records, 
takingg measurements, verification of the functioning and calibration of 
technicall  instruments and application of containment and surveillance 
measures.. The Agreement between the Agency and the State should 
stipulatee that the Agency shall have the right to make inspections as 
providedd for in par. 71-82 (par. 70). The Agreement between the Agency 
andd the State should provide that the State shall take the necessary steps to 
ensuree that Agency inspectors can effectively discharge their functions 
underr the Agreement. The Agency shall secure the consent of the State to 
thee designation of Agency inspectors to that State. The State has the 
freedomm to object to the designation, but a repeated refusal can under certain 
circumstancess be considered by the Board of Governors upon referral by the 
D-GG with a view to 'appropriate action' (See par. 9).705 However in practice, 
sincee the grounds for the refusal of a State to accept the designation of 
inspectorss for service in their State have not been explicitly restricted, 
rejectionss of whole categories of inspectors have taken place, e.g. on 
groundss of inspectors' nationality and language.706 This imperfection wil l be 
remediedd by the Model Additional Protocol (see infra). The Agreement 
betweenn the State and the Agency should specify the privileges and 
immunitiess which shall be granted to the Agency and its staff in respect of 
theirr functions under the Agreement. 
Thee Agreement should provide that the D-G shall inform the State in writing 
off  the name, qualifications, nationality, grade and such other particulars as 
mayy be relevant, of each Agency official he proposes for designation as an 
inspectorr for the State. The State shall inform the D-G within thirty days of 
thee receipt of such proposal whether it accepts the proposal. The D-G may 
designatee each official who has been accepted by the State as one of the 
inspectorss for the State, and shall inform the State of such designations; and 
thee D-G, acting in response to a request by the State or on his own initiative, 
shalll  immediately inform the State of the withdrawal of the designation of 

Thee criterion used is a repeated refusal of a State to accept the designation of Agency 
inspectorss which would 'impede the inspections conducted under the Agreement'. The 
'appropriatee action' that could be taken by the Board would probably consist of measures 
relatingg to the suspension of the privileges and rights of membership (Cf. Art. XIX(B ) of the 
IAEAA Statute in case of a persistent violator). 
7066 See Hanski (1998), p. 52. 
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anyy official as an inspector for the State (See par. 85). It is clear that the 
inspectorss are designated for a particular State and can perform different 
typess of inspections. General rules for the conduct and visits of inspectors 
cann be found in par. 87-89. Inspectors shall carry out their activities in a 
mannerr designated to avoid hampering or delaying the construction, 
commissioningg or operation of facilities, or affecting their safety. In 
particular,, inspectors shall not operate any facility themselves or direct the 
stafff  of a facility to carry out any operation (See par. 87). On the other hand, 
whenn inspectors require services available in the State, including the use of 
equipment,, in connection with the performance of inspections, the State 
shalll  facilitate the procurement of such services and the use of such 
equipmentt by inspectors (See par. 88). Finally, the State has the right to 
havee inspectors accompanied during their inspections by representatives of 
thee State, provided that inspectors shall not thereby be delayed or otherwise 
impededd in the exercise of their functions (See par. 89). 
ESfFCIRC/1533 distinguishes between three different types of inspections: ad 
hochoc inspections, routine inspections and special inspections. The Agreement 
shouldd provide that the Agency shall give advance notice to the State before 
arrivall  of inspectors at facilities or material balance areas outside facilities 
(Seee par. 83). The time lapse of this advance notice depends on the type of 
inspection. . 

AdAd hoc inspections 
Firstt of all, ad hoc inspections are distinguished (par. 71). The Agreement 
betweenn the Agency and the State should provide that the Agency may make 
thiss kind of inspections in order to: (a) verify the information contained in 
thee initial report on the nuclear material subject to safeguards under the 
agreement;; (b) identify and verify changes in the situation which have 
occurredd since the date of the initial report; and (c) identify, and if possible 
verifyy the quantity and composition of, nuclear material in accordance with 
par.. 93 and 96, before its transfer out of or upon its transfer into the state 
(Seee par. 71). Ad hoc inspections for the purposes stated under par. 71(a) 
andd (b) are only relevant until such time as strategic points have been 
specifiedd in the Subsidiary Arrangements between the Agency and the State 
(Seee par. 76(a)); i.e. until, or shortly after, entry into force of the 
Agreement.7077 In the conduct of ad hoc inspections for the purpose of 

7077 'Strategic point' means a location selected during examination of design information 
where,, under normal conditions and when combined with the information from all 'strategic 
points'' taken together, the information necessary and sufficient for the implementation of 
safeguardd measures is obtained and verified; a 'strategic point' may include any location 
wheree key measurements related to material balance accountancy are made and where 
containmentt and surveillance measures are executed (par. 116). 'To enable the selection of 
Strategicc points' is one of the purposes for which the design information in respect of existing 
facilitiess has to be made available to the Agency (See par. 46(f)). This design information has 
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verifyingg transfers of nuclear material, inspectors shall have access to any 
locationn of which the Agency has been notified in accordance with 
paragraphss 92(c) or 95(c), viz. in case of transfer out of the State, the 
locationss at which the nuclear material is to be prepared for shipping and in 
casee of transfer into the State, the location to which the nuclear material is to 
bee delivered (See par. 76(b)). The notice before arrival for ad hoc 
inspectionss is at least 24 hours for inspections pursuant to par. 71(c) and at 
leastt one week for inspections pursuant to par. 71(a) and (b) as well as for 
activitiess provided for in par. 48 (See par. 83(a)). 

RoutineRoutine inspections 
Thee agreement should provide that the Agency may carry out routine 
inspectionss in order to: (a) verify that reports are consistent with records; (b) 
verifyy the location, identity, quantity and composition of all nuclear material 
subjectt to safeguards under the Agreement; and (c) verify information on the 
possiblee causes of material unaccounted for, shipper/receiver differences 
andd uncertainties in the book inventory (See par. 72). These routine 
inspectionss are important methods of fact-finding in the process of 
verification,, used by the Agency in order to verify the information gathered 
andd delivered by the State in the phase of monitoring. For the purposes of 
routinee inspections, the Agency's inspectors shall have access only to 
strategicc points specified in the Subsidiary Arrangements and to the records 
maintainedd pursuant to paragraphs 51-58, i.e. the Accounting records and 
thee Operating records of the records system (See par. 76(c)). Clearly, the 
inspectorss of the IAEA do not have free access to 'any' location. On the 
contrary,, free access to the strategic points appears to be the maximum 
attainable:: in the event of the State concluding that any unusual 
circumstancess require extended limitations on access by the Agency, the 
Statee and the Agency shall promptly make arrangements with a view to 
enablingg the Agency to discharge its safeguards responsibilities in the light 
off  these limitations. The D-G shall report each such arrangements to the 
Boardd of Governors (See par. 76(d)). The frequency and intensity of routine 
inspectionss have to be regulated in the Agreement in accordance with par. 
78-82.. The Agreement should provide that the number, intensity, duration 
andd timing of routine inspections shall be kept to the minimum consistent 
withh the effective implementation of the safeguards procedures set forth 
therein,, and that the Agency shall make the optimum and most economical 
usee of available inspection resources (par. 78). Clearly, the infringement on 
thee sovereignty of the States concerned should be kept as limited as 

too be provided during the discussion of the Subsidiary Arrangements (See par. 42). Since it is 
providedd that the subsidiary arrangements shall enter into force at the same time as, or as soon 
ass possible after, the entry into force of the Agreement (See par. 40), ad hoc inspections for 
initiall  report verification are therefore only relevant until, or shortly after, entry into force of 
thee Agreement. 
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possible.. This becomes the more clear from the paragraphs that determine 
thee maximal numbers of inspections allowed in different places. The 
Agreementt should provide that in the case of facilities and material balance 
areass outside facilities with the content or annual throughput, which ever is 
greater,, of nuclear material not exceeding five effective kilograms, routine 
inspectionss shall not exceed one per year.708 For other facilities the number, 
intensity,, duration, timing and mode of inspections shall be determined on 
thee basis that the inspection regime shall be no more intensive than is 
necessaryy and sufficient to maintain continuity of knowledge of the flow and 
inventoryy of nuclear material (par. 79). This 'functional' criterion is 
supplementedd by precise provisions in par. 80, that measure the number of 
routinee inspections allowed in certain percentages of so-called man-years of 

.  709 

inspection. . 
Sincee only the maximum and not the actual number of inspections have been 
mentioned,, criteria have been drawn up to be used for determining the actual 
number,, intensity, duration, timing and mode of routine inspections of any 
facility.. These criteria include inter alia the characteristics of the State's 
nuclearr fuel cycle and the interrelationship between the nuclear activities of 
thee States and those of other states; the risks posed by the nuclear activities 
off  the State concerned, as well as the effectiveness of the State's accounting 
andd control system, including the extent to which the operators of facilities 
aree functionally independent of the State's accounting and control system; 
thee promptness of reports submitted to the Agency; their consistency with 
thee Agency's independent verification; and the amount and accuracy of the 
materiall  unaccounted for, as verified by the Agency; or, in other words: the 
compliancee record of the State concerned (See par. 81). The Agreement 
shouldd provide for consultation between the Agency and the State if the 
latterr considers that the inspection effort is being deployed with undue 
concentrationn on particular facilities (par. 82). 
Noticee before arrival for routine inspections has to be provided at least 24 
hourss in advance in respect of facilities referred to in par. 80(b) and in 
sealedd stores containing plutonium or uranium enriched to more than 5%, 
andd one week in all other cases (See par. 83(c)). However, the Agreement 
betweenn the Agency and the State should also provide that, as a 
supplementaryy measure, the Agency may carry out without advance 

7088 'Annual throughput' means (for the purposes of par. 79 and 80) the amount of nuclear 
materiall  transferred annually out of a facility working at nominal capacity (see par. 99). The 
quantityy in 'effective kilograms' is obtained by taking for plutonium its weight in kilograms, 
andd for uranium and thorium their weight in kilograms multiplied by a factor, depending on 
theirr enrichment (see par. 104). 'Enrichment' means the ratio of the combined weight of the 
isotopess uranium-233 and uranium-235 to that of the total uranium in question (par. 105). 
7099 According to the definition in par. 109, 'man-year of inspection' means (for the purpose of 
par.. 80) 300 man-days of inspection, a man-day being a day during which a single inspector 
hass access to a facility at any time for the total of no more than eight hours. 

291 1 



notificationn a portion of the routine inspections pursuant to par. 80 in 
accordancee with the principle of random sampling.710 In carrying out the 
unannouncedd inspections, the Agency shall make every effort to minimise 
anyy practical difficulties for facility operators and the State. Similarly, the 
Statee shall make every effort to facilitate the task of the inspectors (See par. 
84). . 

SpecialSpecial inspections 
Thee Agreement should provide that the Agency may make special 
inspections:: (a) in order to verify the information contained in special 
reports;; or (b) if the Agency considers that information made available by 
thee State, including explanations from the State and information obtained 
fromm routine inspections, is not adequate for the Agency to fulfi l its 
responsibilitiess under the Agreement (par. 73). In other words, a special 
inspectionn is either indirectly demanded by the special circumstances that 
necessitatedd the State to make a special report, or it is demanded because of 
thee shortcomings of routine inspections. As a result of revelations, in 
Februaryy 1992, of a covert nuclear-weapons programme of the DPRK, a 
Statee Party to the NPT since 1985, the Board of Governors has reaffirmed 
thee Agency's right to conduct special inspections under its safeguards-
agreementss with States Parties to the NPT when necessary and 
appropriate.7111 An inspection is deemed to be special when it is either 
additionall  to the routine inspection effort, or involves access to information 
orr locations in addition to the access specified for ad hoc or routine 
inspections,, or both (See par. 73). These wordings imply that special 
inspectionss would warrant freedom of access to additional locations to the 
inspectors.. Pursuant to par. 77 however, the Agreement should provide that 
inn circumstances which may lead to special inspections, the State and the 
Agencyy shall consult forthwith. As a result of such consultations the Agency 
mayy make inspections in addition to the routine inspection effort, and may 
obtainn access in agreement with the State to information or locations in 
additionn to the access specified in par. 76 for ad hoc and routine inspections. 
Anyy disagreement concerning the need for additional access shall be 
resolvedd in accordance with par. 21 and 22; in case action by the State is 
essentiall  and urgent, par. 18 shall apply. The Agency has in other words no 
automaticc right to conduct a special inspection on additional places, an 
arrangementt which highly respects the sovereignty of the State concerned. 
Thee reference to par. 21, 22 and 18 indicates that the procedures on dispute 
settlementt and even correction/enforcement (see infra) eventually apply if 

Thee State concerned is not entirely uncertain as to the moment of unannounced 
inspections.. The Agency shall advise the State periodically of its general programme of 
announcedd and unannounced inspections, specifying the general periods when inspections are 
foreseenn (See par. 84). 
7nn GC (XXXVI)/1017. Quoted in UNS-G Report (1995), par. 53. 
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thee Agency cannot perform its verifying tasks properly. A dispute settlement 
orr a correction procedure resulting from a refusal to grant to the inspectors 
thee right to conduct a special inspection at certain places, does not mean that 
thee Agency has found an illegal diversion of nuclear material to nuclear 
weaponss and hence a violation of the NPT. It means that the Agency is not 
inn the position to perform its safeguard activities, which for that matter is 
consideredd to be as serious as an established non-compliance given that the 
correctionn mechanisms that apply in both cases are the same. 
Forr special inspections, notice before arrival must be provided as promptly 
ass possible after the Agency and the State have consulted as provided for in 
par.. 77, it being understood that notification of arrival normally wil l 
constitutee part of the consultations (See par. 83(b)). 

3.3.23.3.2 Stages 2 and 3 of the verification process: review and assessment 
Thee Agreement should provide that the technical conclusion of the Agency's 
verificationn activities shall be a statement, in respect of each material 
balancee area, of the amount of material unaccounted for over a specific 
period,, giving the limits of accuracy of the amounts stated (par. 30). 
'Materiall  unaccounted for' means the difference between book inventory 
andd physical inventory (See par. 111). In other words, it is the difference 
betweenn on the one hand the quantity of nuclear material that, according to 
thee (until that moment) most recent physical inventory and the inventory 
changess that have occurred since that physical inventory was taken, should 
bee present in the material balance area, and on the other hand the quantity of 
nuclearr material that was actually on hand at a given time within this 
materiall  balance area. Or, to put it simply, it is the quantity of nuclear 
materiall  that should have been present 'according to the books' but that 
cannott be traced back by way of, and after the completion of, the 
verificationn activities of the IAEA. 
Thee Agreement should provide that the Agency shall inform the State of: (a) 
thee results of the inspections, at intervals to be specified in the Subsidiary 
Arrangements;; and (b) the conclusions it has drawn from its verification 
activitiess in the State, in particular by means of statements in respect of each 
materiall  balance area, which shall be made as soon as possible after a 
physicall  inventory has been taken and has been verified by the Agency and a 
materiall  balance has been struck (par. 90). As a result of the inspections, it 
iss the Agency that thus makes an assessment whether or not a violation of 
thee basic undertaking of non-diversion (See par. 1) probably occurred. For 
thee Agency's statement that a certain amount of material is unaccounted for 
doess not establish that this material unaccounted for has necessarily been 
divertedd to the manufacture of nuclear weapons or of other nuclear 
explosivee devices (See the difference in wording between par. 28 and par. 
30).. Nevertheless, in practice this difference wil l be relatively unimportant, 
sincee the 'trigger' for 'follow-up' measures pursuant to the provisions of 
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INFCIRC/1533 is a finding by the Board of Governors that the Agency was 
nott able to verify that there has been no diversion of material to nuclear 
weaponss or other nuclear explosive devices.712 Therefore it can be upheld 
thatt the Board of Governors has the ability to make assessments of (non-) 
compliance.. Note in this respect again that the safeguards system the other 
wayy around cannot, nor pretends to, guarantee full compliance. 

3.43.4 Provisions on dispute settlement 

Thee Agreement should provide that the parties thereto shall, at the request of 
either,, consult about any question arising out of the interpretation or 
applicationn thereof (par. 20). The Agreement should provide that any 
questionn arising out of the interpretation or application thereof be 
consideredd by the Board of Governors; and that the State shall be invited by 
thee Board to participate in the discussion of any such question by the Board 
(par.. 21). This consultation procedure by both the Agency and the State can 
bee said to primarily see to the prevention of disputes, given that a mere 
'question'' cannot be considered equal to an actual 'dispute'. The Agreement 
shouldd provide that any dispute arising out of the interpretation or 
applicationn thereof, which is not settled by negotiation or another procedure 
agreedd to by the parties, should, on the request of either party, be submitted 
too an arbitral tribunal. The tribunal would be composed of three arbitrators; 
eachh party would designate one arbitrator, and the two arbitrators so 
designatedd would elect a third, who would be the chairman. A majority of 
thee members of the arbitral tribunal would constitute a quorum, and all 
decisionss would require the concurrence of two arbitrators. The arbitral 
proceduree would be fixed by the tribunal. The decisions of the tribunal 
wouldd be binding on both parties (See par. 22). This formal dispute 
settlementt procedure has so far never been used. 
Anyy disagreement which might arise concerning the need for additional 
accesss in the course of 'special inspections' shall be resolved in accordance 
withh par. 21 and 22 as well (See par. 77). A dispute with regard to a finding 
byy the Board pursuant to the provisions on correction/enforcement measures 
orr an action taken by the Board pursuant to such a finding are explicitly 
excludedd from this dispute settlement mechanism (See par. 22). 

Seee par. 19. It is clear that both the finding of the presence of amounts of material 
unaccountedd for and the finding of a violation of the general obligation not to divert nuclear 
materiall  to nuclear weapons would amount to a situation wherein the Agency is not able to 
verifyy the absence of diversion of nuclear material to weapons-purposes. 
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3.53.5 Provisions on correction/enforcement 

Par.. 18 and 19 contain provisions under the heading 'measures in relation to 
verificationn of non-diversion'. It has been stated earlier that the purpose of 
thee safeguards system is limited to verification of the declared nuclear fuel 
cyclee of the NNWS. Correction/enforcement measures are therefore directed 
towardss enabling the IAEA to perform its verification activities; the 'trigger' 
off  these measures is that because of the behaviour of the State concerned, 
thee Agency is unable to verify that there has been no diversion of nuclear 
materiall  to weapons purposes. In other words: it is not the established 
violationn of a treaty (e.g., the NPT or a NWFZ-treaty) that triggers the 
correction/enforcementt measures of INFCIRC/153, but the inability of the 
Agency,, caused by the State concerned, to make a statement that diversion 
off  nuclear material to military purposes has not taken place. 
Thee Agreement should provide that if the Board of Governors, upon report 
off  the D-G, decides that an action by the State is essential and urgent in 
orderr to ensure verification that nuclear material subject to safeguards under 
thee Agreement is not diverted to nuclear weapons or other nuclear explosive 
devices,, the Board shall be able to call upon the State to take the required 
actionn without delay irrespective of whether procedures for the settlement of 
aa dispute have been invoked (par. 18). Also if in the course of a 'special 
inspection'' disagreement concerning the need for additional access arises 
andd action by the State is essential and urgent in order to ensure verification 
off  non-diversion, procedures of correction/enforcement shall apply (See par. 
77).. Denial of additional access which is considered by the Agency to be 
necessaryy in order to verify non-diversion, triggers the measures of par. 18 
andd 19 without prior application of the provisions on dispute settlement 
beingg required. The Agreement should provide that if the Board upon 
examinationn of relevant information reported to it by the D-G finds that the 
Agencyy is not able to verify that there has been no diversion of nuclear 
materiall  required to be safeguarded under the Agreement to nuclear 
weaponss or other nuclear explosive devices, it may make the report provided 
forr in article XII(C) of the Statute and may also take, where applicable, the 
otherr measures provided therein.713 Hence, the findings of the Board may 
openn the way to the application of the enforcement measures provided in the 
Statutee of the IAEA. Note that the findings of the Board pursuant to Art. 
XII(C)) of the Statute relate to non-compliance with Statute obligations.714 

7133 See par. 19. This paragraph further provides that, in taking such action the Board shall take 
accountt of the degree of assurance provided by the safeguards measures that have been 
appliedd and shall afford the State every reasonable opportunity to furnish the Board with any 
necessaryy reassurance. 
7144 Art. XI(A ) of the Statute of the IAEA provides that members of the Agency can request the 
assistancee of the Agency to set up any project for research on, or development of practical 
applicationn of, atomic energy for peaceful purposes. Art. XI(F)(4) states that the assistance of 
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Thee linkage between findings of non-compliance and verification of non-
diversionn is essential. The 'report' referred to in par. 19 is a report of 'non-
compliance'' which is sent to all members of the Agency and to the UNSC 
andd the UNGA (See Art. XII(Q) . In the event of failure of the State to take 
fullyy corrective action within a reasonable time, the Board may take, 
('wheree applicable' adds par. 19), one or both of the following measures: 
directt curtailment or suspension of assistance being provided by the Agency 
orr by a member, and call for the return of materials and equipment made 
availablee to the recipient member. The Agency may also, in accordance with 
Art.. XIX , suspend any non-complying member from the exercise of the 
privilegess and rights of membership.715 Art. XIX(B ) provides that a member 
whichh has persistently violated the provisions of the Statute or of any 
agreementt entered into by it pursuant to the Statute (or pursuant to Art. Il l of 
thee NPT, which is what the application of par. 19 of INFCIRC/153 in fact 
implies)) may be suspended from the exercise of the privileges and rights of 
membershipp by the General Conference acting by a two-thirds majority of 
thee members present and voting upon recommendation by the Board of 
Governors.. Like in most arms control treaties, the corrective action that can 
bee brought against a persistent violator is the 'internal' sanction of loss of 
privilegess and rights as a member. Finally, mention should be made of the 
generall  competence of the Agency to report on its activities to the UNSC: if 
inn connection with the activities of the Agency there should arise questions 
thatt are within the competence of the UNSC, the Agency shall notify the 
UNSC,, as the organ bearing the main responsibility for the maintenance of 
internationall  peace and security, and may also take the measures open to it 
underr the Statute, including those provided in par. C of Art. XII (See Art. 
III(B(4)) .. The unspecified ability to report to the UNSC (and, the obligation 
too report annually to the UNGA) as well as the obligation of the Board of 
Governorss to report cases of established non-compliance to both the UNSC 
andd the UNGA (Art. XII(C)) again demonstrate the function of these UN 
bodiess as the 'coping-stones' of international supervisory mechanisms. 
Thee role of the UNSC might embrace even more. Art. X(l ) of the NPT 
providess that States may withdraw by giving three months' notice to all the 
otherr States Parties and to the UNSC. There has been speculation that the 

thee Agency shall not be used in such a way as to further any military purpose, and that the 
projectt of the State with the assistance of the Agency, shall be subject to the safeguards 
providedd in Art. XII . This Art. XII of the Statute deals inter alia with inspections on the 
territoryy of the State concerned in order to verify compliance with Art. XI(F)(4) (See Art. 
XII(A)(6)) .. When the inspectors conclude that non-compliance occurred, they report this to 
thee D-G who transmits the report to the Board. Like in par. 19 of rNFCIRC/153, the Board 
shalll  first call upon the State to remedy any non-compliance which the Board finds to have 
occurred,, before it takes other measures (See Art. XII(C)). 

Seee Art. XII(C) of the Statute. This is what happened with regard to Israel after its 
bombingg of an Iraqi nuclear plant in 1981. See on this case Sweeney, Oliver & Leech (1988), 
p.. 1463-1470. 
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purposee of this latter clause might be that the UNSC could determine that 
thee withdrawal from the NPT would constitute in itself a threat to the 
peace.7166 In the face of the determination made by the UNSC in 1992 that 
anyy proliferation of weapons of mass destruction constitutes in itself a threat 
too the peace this idea may perhaps not be so far-fetched at all, albeit that a 
withdrawall  in itself does not constitute a proliferation measure yet, but 
ratherr a (potential) prelude to it. 

3.63.6 The interpretative element 

Sincee the Board of Governors may consider any question arising out of the 
interpretationn of the Agreement (see par. 21), it appears that interpretative 
actionn wil l (if necessary) be performed by the Board of Governors. Like in 
otherr arms control agreements, the many definitions provided in 
INFCIRC/1533 have somewhat diminished the need for interpretation. It 
shouldd be mentioned that at the review conferences of the NPT (See Art. 
VIÜ(3)) NPT), the functioning of the safeguards-regime is in fact also at 
issuee when the States Parties discuss the principles, objectives and ways in 
orderr to promote the full implementation of the NPT, as well as its 
universality.. At the 1995 Review Conference of the NPT, it was decided 
thatt the review conferences should look forward as well as back, in that they 
shouldd evaluate the results of the period they are reviewing, including the 
implementationn of undertakings of the States Parties under the NPT, and 
identifyy the areas in which, and the means through which, further progress 
shouldd be sought in the future.717 

4.. Enhancing the effectiveness of the safeguards system: the '93+2' 
programme e 

4.14.1 Inducements to strengthen the system 
Experiencess in practice with the IAEA Safeguards system have been 
positive.. In the first 25 years of the NPT, the system has successfully 
operatedd and was extended indefinitely along with the indefinite extension 
off  the NPT in 1995.718 Still, there have been some less successful cases. One 
significantt example is the case of the DPRK.719 Following the entry into 
forcee of the comprehensive Safeguards Agreement between the Agency and 
thee DPRK in April 1992, the Agency began the task of verifying the initial 

7166 See Szasz (1995), p. 35. 
7177 See Final Document NPT (1995), Decision 1 ('Strengthening the review process for the 
treaty'). . 
7188 See Final Document NPT (1995), Decision (3). 
7199 The facts and circumstances of this case are largely taken from UNS-G Report (1995), par. 
57-600 and Sloss (1995), p. 864-875. 
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reportt on nuclear material subject to safeguards in that State. The Agency 
concludedd that because of significant inconsistencies between information 
providedd by the DPRK and the IAEA Secretariat's findings, the Secretariat 
couldd not confirm the correctness and completeness of the report. Following 
variouss efforts to resolve those inconsistencies, the D-G requested access to 
additionall  information and to two additional sites in accordance with the 
speciall  inspection provisions of the safeguards Agreement between the 
Agencyy and the DPRK, which was however refused by the latter. The action 
off  the D-G was supported by the Board of Governors in February 1993 and, 
inn May 1993, by the UNSC, after the D-G had reported to it on the non-
compliancee of the DPRK with its Safeguards Agreement, resulting in the 
Agency'ss inability to verify non-diversion.720 Inspection of the DPRK's 
declaredd facilities was eventually completed in mid-1994, although the 
problemm of verifying the initial report of the DPRK was further complicated 
byy its discharge of spent fuel from a 5-megawatt experimental nuclear power 
reactorr without the appropriate safeguards measures requested by the 
Agency.. Therefore problems occurred with regard to activities involving the 
implementationn of safeguards on declared materials and facilities, while 
stalematee continued regarding the requested special inspections in 
connectionn with the possible existence of undeclared nuclear material. The 
Boardd of Governors adopted another resolution finding the DPRK to remain 
inn non-compliance with its Safeguards Agreement.721 The DPRK however 
keptt refusing access to inspections of undeclared locations and the UNSC 
declinedd to impose sanctions as a reaction, which may be attributable 
primarilyy to the view held by China that sanctions would be 
counterproductivee and that the problems could best be resolved through 
dialoguee rather than confrontation. As such, the Korea-case clearly 
demonstratedd the shortcomings inherent in any supervisory mechanism in 
thosee instances where a State consistently refuses to comply with 
obligationss originating from an arms control treaty regime and reliance is 
eventuallyy on the UNSC for enforcement. A final solution was reached 
outsidee the IAEA safeguards system: on 21 October 1994, the USA and the 
DPRKK signed an 'Agreed Framework', consisting of a number of actions for 
overalll  resolution of the nuclear issue on the Korean peninsula.722 In the 
'Framework'' the DPRK committed itself, inter alia, to remain a party to the 
NPT,, freeze its graphite-moderated reactors programme, and to allow a 
graduall  process leading ultimately to full implementation of its IAEA 
Safeguardss Agreement. The IAEA consented to the 'Agreed Framework' but 

Seee the resolutions of the Board of Governors GOV/2636, 25 February 1993, GOV/2639, 
188 March 1993 and GOV/2645, 1 April 1993. See further S/Res/825 (1993). In between, the 
DPRKK even declared to withdraw from the NPT but revoked that decision in June 1993. See 
Kurzidem(1998),, p. 291. 
72ii GOV/2742, 10 June 1994. See Kurzidem (1998), p. 292. 
7222 The text of this agreement appears in 24 Arms Control Today (December 1994), p. 19. 
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maintainss that the Safeguards Agreement remaining in force should be fully 
implemented.723 3 

AA second, even more alarming instance of non-compliance with the IAEA 
safeguards-regimee is provided by the case of Iraq. After the defeat of Iraq in 
thee Gulf War, a comprehensive arms control regime was established by the 
UNSCC in Res. 687 of 3 April 1991. Section C of this Resolution requires the 
elimination,, under international supervision, of Iraq's weapons of mass 
destructionn and ballistic missiles with a range greater than 150 kilometres, 
togetherr with the related equipment and facilities. A UN Special 
Commission,, UNSCOM, was specifically established for the purpose of 
supervisingg compliance by Iraq with its obligations in Res. 687 (1991), but 
thee IAEA was bound to play a role in the nuclear part of the supervision: the 
D-GG of the IAEA was entrusted with the task of eliminating Iraq's nuclear 
weaponss programme. This was the first time that the IAEA has been given a 
mandatee by the UNSC which goes beyond the Agency's safeguards 
agreementss with Member States.724 By September 1991, the IAEA had 
discoveredd a clandestine nuclear weapons programme in Iraq, uncovering 
threee clandestine uranium enrichment programmes, electromagnetic, 
centrifugee and chemical isotope separation, laboratory-scale plutonium 
separationn as well as conclusive evidence of a nuclear weapons development 
programmee aimed at the implosion-type nuclear weapon, possibly linked to 
aa surface-to-surface missile project.725 It thus came out that Iraq, a Member 
too the NPT since 1969, having a Safeguards Agreement (in force) since 
1972,, and a Member of the IAEA since 1959, over many years had hidden 
itss nuclear activities successfully from the Agency's inspections. Statements 
byy the Agency that (almost) no material unaccounted for had been 
discovered,, were threatened to loose their authority. 
Therefore,, in 1993, the IAEA, with the support of IAEA Member States, 
decidedd to start a campaign to enhance the effectiveness of the IAEA 
safeguardss system. Purpose of the programme is to strengthen safeguards in 
orderr to enhance their ability to detect any undeclared nuclear activities in a 
State.. Under the heading of the so-called '93+2' - Programme (this refers to 
thee time-frames originally envisaged), a number of proposals have been 
madee to improve the system by strengthening the safeguards and making the 
systemm more cost-effective,726 A central purpose of the Programme is to 
providee for increased access for the Agency, both to information about a 
State'ss nuclear activities and to sites in order to verify the additional 
informationn that the Agency seeks to obtain. To this end, the States Parties 

7233 See in this respect e.g. GC(43)/RES/3, 1 October 1999, wherein the General Conference 
urgess the DPRK to co-operate fully with the Agency in the implementation of the safeguards 
agreement. . 
7244 UNS-G Report (1995), par. 187. 
7255 UNS-G Report (1995), par. 189 and note 74. See also Duelfer (2000), p. 105-112. 
7266 See Harry (1995), p. 172, 198-200. 

299 9 



too the NPT are encouraged to enhance transparency about all aspects of their 
nuclearr programme towards the IAEA. 
Thee safeguards strengthening measures introduced by the IAEA include the 
earlyy provision of information about the design of new nuclear plants and 
modificationss to existing ones; more systematic collection and analysis of 
informationn available in the media and from other open source literature 
aboutt nuclear activities in a State; and the voluntary reporting by States, 
overr and above the reporting requirements, of their imports and exports of 
nuclearr material and of certain equipment and non-nuclear material used in 
thee nuclear industry. The first phase of this programme was approved by the 
Boardd of Governors in June 1995. At that meeting, the Board took note of 
thee D-G's plan to implement, at an early date, measures for which legal 
authorityy already existed. These relate to measures on greater access to 
information,, for example, through environmental sampling,727 and to sites, 
forr example, through no-notice inspections at locations where the Agency 
alreadyy has access for routine inspections. Since all states have to accept the 
neww proposals individually, it may take some time before this new 
safeguardss system will be implemented. The second phase of the 
Programmee was approved by the Board of Governors on May 15, 1997, 
resultingg in the 'Model Additional Protocol' to strengthen and improve the 
effectivenesss and efficiency of the IAEA Safeguards system as a 
contributionn to global nuclear non-proliferation objectives.728 

4.24.2 The Model Additional Protocol 
Thee Model Additional Protocol (INFCIRC/540) is, as its title indicates, 
meantt to be additional to the Agreement(s) for the application of safeguards 
thatt have been concluded between the member States and the IAEA. The 
Modell  Additional Protocol is designed for States already having in place 
safeguardss agreements with the Agency. The provisions of the Safeguards 
Agreementt shall apply to the Additional Protocol to the extent that they are 
relevantt to and compatible with the provisions of the Additional Protocol. In 
casee of conflict between the provisions of the Safeguards Agreement and 
thosee of the Protocol, the provisions of the Protocol shall apply (Art. 1 (of 
thee Protocol)). This provision constitutes no more than an affirmation of the 
principlee lex posterior derogat legi priori. Considering that the general 
provisionss of INFCIRC/153 are applicable (as long as relevant and 
compatible)) to the Additional Protocol, it is not surprising that the 

Environmentall  sampling is used in the nuclear area to detect traces of radioactive materials 
fromm samples swiped from buildings and collected from vegetation, the soil and water 
sources.. It was first used by IAEA in its inspections in Iraq and later in the DPRK to detect 
thee possibility of undeclared nuclear activities. See UNS-G report (1995), note 28 and par. 
64;Sloss(1995),p.. 889. 
7288 See Foreword to the Model Additional Protocol (INFCIRC/540). The text of the Model 
Additionall  Protocol is reproduced in 36 ILM 1232 (1997). 
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Additionall  Protocol does not contain provisions on topics that have already 
beenn sufficiently arranged in the safeguards agreements, such as provisions 
onn the settlement of disputes, on amendments and on duration. The 
prevalencee of the Protocol does mean however that the designation of 
Agencyy inspectors wil l take place via the system of 'automatic approval, 
unlesss rejection within three months' (See Art. 11), whereas formerly a 
Statee Party had to specifically approve persons as inspectors for the State.729 

Thee term 'Model' (Additional Protocol) is something of a misnomer; the 
Boardd of Governors has directed that the Additional Protocols to be 
concludedd between the Agency and the parties to the Safeguards 
Agreementss shall contain all of the measures in the Model Additional 
Protocoll  (see the foreword to the Protocol). All the measures in the Model 
Protocoll  must be included and any linguistic changes to the provisions in the 
Protocoll  cannot alter the substance of those provisions.730 This is underlined 
byy the Protocol's provisions on Subsidiary Arrangements (Art. 13), which 
contraryy to par. 39 of INFCIRC/153, do not apply automatically but are only 
relevantt in case the State Party or the Agency indicate that it is necessary to 
specifyy how measures laid down in the Protocol are to be applied. 

4.2.14.2.1 Objectives of the Model Additional Protocol 
Thee Additional Protocol is designed to provide the Agency with access to 
moree information and to additional locations as compared to the existing 
safeguardss agreements. The final objective of the Model Protocol is still the 
samee as under the comprehensive safeguards agreements: to make sure that 
noo undeclared nuclear material and activities exist in a State which might be 
usedd to divert nuclear material to weapons purposes. The Protocol however 
bearss recognition of the newly perceived need to locate possible undeclared 
activities.. The Agency's right to obtain additional information is intended to 
supplyy the IAEA with a fuller and clearer understanding of the nuclear 
activitiess in the States - information particularly relevant to assess 
capabilitiess to produce nuclear weapons usable material. The Agency will 
usee its right of increased access to locations to assure that no undeclared 
nuclearr activities are concealed within a State's declared nuclear program 
andd to resolve any questions that may arise regarding consistency of the 
State'ss declared program with any other information available to the 
Agency.. The right to increased access has been prompted first and foremost 
byy the negative experiences with the functioning of the Safeguards 
Agreementt with Iraq. 

7299 See INFCIRC/153, par. 9: "The Agency shall secure the consent of the State to the 
designationn of Agency inspectors to that State." 
730SeeRames(1997),p.. 1233. 
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4.2.24.2.2 Monitoring provisions in the Model Additional Protocol 
Thee provisions in the Additional Protocol can be divided into two 
categories.. First, there is an article on the provision of information (Art. 2) 
withh a complementary article on the time-frames that are to be applied to the 
provisionn of this information (Art. 3). This part of the Additional Protocol is 
designedd to strengthen the phase of monitoring of the safeguards 
agreements.. This is done primarily by requiring the State Party to provide, in 
aa declaration, information about activities that previously fell outside the 
safeguardss regime or the relevance of which was determined by quantitative 
criteria,7311 and by requiring information on activities that used to be 
marginallyy dealt with by, or were exempted from, the application of 
safeguards.7322 With regard to the providing of various sources of 
information,, it is stated that this 'does not require detailed nuclear material 
accountancy'' (see Art. 2(a)(v, vi(a), vii(b)); no doubt this is so because the 
Agencyy 'shall not mechanistically or systematically seek to verify the 
informationn referred to in article 2' (See Art. 4(a)). . 
Ass compared to the declaration required by Art. 2(a), in Art. 2(b) the State 
Partyy faces a less strict obligation (a rule of conduct rather than of result) in 
thatt the State Party is required to make 'every reasonable effort' to provide 
thee Agency with the information described in Art. 2(b). The 'weakness' of 
thiss rule is counterbalanced by the simple but compelling procedure for 
clarificationn requests of the Agency that is applicable to Art. 2 as a whole.733 

Thee Agency has laid down, in two Annexes, descriptions of the activities on 
whichh the States Parties should provide information pursuant to Art. 2(a)(iv) 
andd 2(a)(ix), respectively. As such, the Agency leads the States Parties into 
standardisingg the information it seeks to gather. 
Thee time-limits that are laid down in Art. 3 make clear that the provision of 
informationn pursuant to Art. 2 of the Additional Protocol is incident-
independentt and repetitive. After the 'initial' provision of information 
withinn specified time-frames, each year (by 15 May) updates of the 
informationn must be provided (for the period covering the previous calendar 

7311 See Art. 2(a)(i), on research and development activities not involving nuclear material; 
2(a)(ii),, on agreed to information on operational activities of safeguards relevance at facilities 
andd locations outside facilities; 2(a)(iii), on general descriptions of each building on each site; 
2(a)(iv)) and Annex I, on descriptions of the scale of operations for each location engaged in 
Annexx 1 activities; 2(a)(v), on uranium mines and concentration plants and thorium 
concentrationn plants; 2(a)(vi(a)), on information regarding source material not suitable for 
fuell  fabrication or for being isotopically enriched, when exceeding certain specified 
quantities;; 2(a)(x), on 10-year plans relevant to the development of the State Party's nuclear 
fuell  cycle. 
7322 See Art. 2(a)(vi(b, c) and 2(a)(ix) and Annex II, on exports and imports; 2(a)(vii) on 
materiall  exempted; 2(a)(viii) on terminated safeguards. 
7333 See Art. 2(c), simply stating that the State Party, upon request by the Agency, 'shall' 
providee amplifications or clarifications of any information it has provided under Art. 2, in so 
farr as relevant for the purpose of safeguards. This provision is similar to the provisions on 
clarificationn of Accounting and Special Reports in par. 69 of INFCIRC/153. 
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year).. The provision of information, like the implementation of the entire 
Protocol,, is covered by a 'stringent regime' to ensure effective protection 
againstt disclosure of confidential information (See Art. 15). This 
'confidentialityy regime' shall be approved and periodically reviewed by the 
Boardd of Governors (Art. 15(c)). This article is clearly inspired by the 
'Confidentialityy Annex' of the CWC; importantly, it shall include 
'proceduress in cases of breach or alleged breaches of confidentiality' (Art. 
15(b(iii)). . 

4.2.34.2.3 Verification provisions in the Model Additional Protocol 

GeneralGeneral remarks 
Ann important strengthening of the safeguards system consists in the 
'complementaryy access' of Agency inspectors (See Art. 4). The right to 
additionall  access shall explicitly not be used to verify 'mechanistically or 
systematically'' the information referred to in Art. 2 of the Protocol. 
However,, in Art. 4(a) it is indicated for what purposes the Agency shall 
havee access to the locations to which the State Party is obliged, pursuant to 
Art.. 5, to provide the Agency with access. The Agency may, first of all, have 
accesss to any place on a site (Art. 5(a)(i)) or any location identified by the 
Statee Party under Art. 2(a(v)-(viii)) (See Art. 5(a)(ii)) 'on a selective basis in 
orderr to assure the absence of undeclared nuclear material and activities' 
(Art.. 4(a(i)). Furthermore, the Agency has access to several locations 
identifiedd by the State Party under Art. 2 of the Protocol to resolve a 
questionn relating to the correctness and completeness of the information 
providedd or to resolve an inconsistency relating to that information (Art. 
4(a(ii)).. In case the State Party is unable to provide such access, it shall 
makee every effort to satisfy Agency requirements, without delay, through 
otherr means (See Art. 5(b)). Access to any so-called 'decommissioned 
facilityy or decommissioned location outside facilities where nuclear material 
wass customarily used'734 must be granted to the extent necessary for the 
Agencyy to confirm, for safeguards purposes, the State Party's declaration of 
thosee facilities (See Art. 4(a(iii)). Finally, to other locations specified by the 
Agency,, the Agency has access to carry out 'location specific environmental 
sampling',, provided that if the State Party is unable to provide such access, 
itt shall make every reasonable effort to satisfy Agency requirements, 
withoutt delay, at adjacent locations or through other means (Art. 5(c)). In 
short,, for purposes of the Agency's (non-mechanic and non-systematic) 
verificationn of the information provided by the State Party, it is anticipated 
(andd apparently accepted) that the State Party cannot always provide full 
accesss to the Agency inspectors. 

7344 See Art. 5(a(iii)). The definition of'decommissioned facility' can ('for the purpose of the 
Protocol')) be found in Art. 18(c) of the Protocol. 
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StageStage 1 of the verification process: fact-finding 
Thee fact-finding methods of verification that may be used by the Agency 
whenn implementing the complementary access regime, are summed up in 
Art.. 6 of the Protocol. Varying with the purposes for which access is sought, 
thesee methods include: visual observation; collection of environmental 
samples;; utilisation of radiation detection and measurement devices; item 
countingg of nuclear material; application of seals and other identifying 
devices;; examination of relevant records; and other objective measures 
whichh have been demonstrated to be technically feasible and the use of 
whichh has been agreed by the Board of Governors and following 
consultationss between the Agency and the State Party concerned. One new 
safeguards-methodd is the use of so-called 'wide-area environmental 
sampling'' (defined in Art. 18(g)). A State Party to the Additional Protocol 
acceptss the future use of this method. However, since its status as a 
technicallyy feasible, objective and cost-effective measure has yet to be 
demonstrated,, Art. 9 provides that the Agency shall not seek to carry out 
suchh environmental sampling until its use and the institutional arrangements 
thereforee have been approved by the Board. 
Thee Agency shall give advance notice of access, in writing and specifying 
thee reasons for access and the activities to be carried out during such access, 
off  at least 24 hours (Art. 4(b(i)) and (c)). Only for access to any place on a 
sitee (defined in Art. 18(b)), and notwithstanding the nature of the inspection 
onn that site, the period of advance notice is much shorter; two hours in 
principlee but, in exceptional circumstances, even less than two hours (Art. 
4(b(ii)).. It is clear that assuring the absence of undeclared nuclear material 
andd activities is the primary purpose of the Agency's verification activities; 
thee activities that are directly related to that purpose place the most stringent 
obligationss on the State Party (including acceptance of the conduct of 
inspectionss at the 'shortest' notice possible). Still, the State Party may 
requestt the Agency to make arrangements for managed access under the 
Protocol,, in order to prevent the dissemination of proliferation sensitive 
informationn and to protect proprietary or commercially sensitive 
information.. Such arrangements however, shall not preclude the Agency 
fromfrom conducting activities necessary to provide credible assurance of the 
absencee of undeclared nuclear materials and activities at the location in 
question,, including activities in the course of obtaining clarifications (See 
Art.. 7). 
Coupledd with the right to additional access for purposes of verification is the 
Agency'ss right of access to appropriate and effective communications 
systemss (including satellite systems and other forms of telecommunication) 
forr official purposes between Agency inspectors present in the territory of 
thee inspected State Party and Agency Headquarters or Regional Offices (See 
Art.. 14(a)). The communication and transmission of information shall take 
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duee account of the need to protect sensitive information (Art. 14(b)), which 
iss in line with the general protection of information in the implementation of 
thee Protocol (See Art. 15). In case the attempted operation of the fact-
findingfinding methods would give rise to a question or inconsistency, the Agency 
shalll  provide the State Party with an opportunity to clarify and facilitate the 
resolutionn of the question or inconsistency (Art. 4(d)). Such an opportunity 
wil ll  be provided before a request for access, unless the Agency considers 
thatt delay in access would prejudice the purpose for which the access is 
sought. . 

StagesStages 2 and 3 of the verification process: review and assessment 
Thee Agency shall inform the Sate-Party of the activities carried out under 
thee Protocol within 60 days, as well as the results of activities in respect of 
questionss or inconsistencies the Agency had brought to the attention of the 
Statee Party (Art. 10(a, b)). The assessment part is made explicit in Art. 
10(c):: the Agency shall inform the State Party of the conclusions it has 
drawnn from its activities under the Protocol. The conclusions shall be 
providedd annually. 
Althoughh the annual provision of assessments appears to qualify the 
assessmentt as incident-unrelated and repetitive, the different stages in the 
'complementaryy access' provisions indicate that the Agency verifies the 
nuclear-relatedd activities of the State Party, both on the basis of on-site 
inspectionss and the additional information provided by the States Parties 
themselves.. In case of non-compliance the procedures of dispute settlement 
andd correction/enforcement as provided in INFCIRC/153 and the Statute of 
thee Agency apply. As is often found in arms control agreements, the States 
Partiess under the Protocol also have the right to actively demonstrate 
compliancee by requesting the Agency to conduct verification activities at a 
particularr location (See Art. 8). 
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III .. The CTBT and the CTBTO 

1.. A brief note on history 

1.11.1 The development of nuclear weapons 
Afterr the first and so far only use of nuclear weapons in 1945, there was 
generall  consensus that the most horrific, but at the same time most powerful 
weaponn ever had been developed. Both legally and politically, nuclear test 
explosionss are of fundamental importance, as immediately becomes clear 
fromm the definition of 'NWS' as laid down in the NPT; this is a State 'that 
manufacturedd and exploded a nuclear weapon or other nuclear explosive 
devicee prior to January 1, 1967'.735 During almost five decades, the NWS 
havee used nuclear test explosions as the principal means to achieve 
qualitativee improvement and further development of their nuclear arsenal. 
Neww designs not fully tested through explosions were not deemed reliable. 
Evenn more powerful nuclear explosive devices, so-called thermonuclear 
weapons,, were developed and tested in the 1950s. An accident with a US 
nuclearr test at Bikini atoll in the northern Pacific in 1954, with Japanese 
fishermann exposed to radiation and 7,000 square miles of ocean area 
contaminated,, demonstrated the uncontrollable devastating power of the 
neww weapon around the world and provided a strong incentive to consider 
thee attainment of a test ban as a purpose in itself.736 The call for the 
discontinuancee of nuclear test explosions eventually resulted in the cessation 
off  all atmospheric test explosions by the end of the 1970s.737 However, the 
NWSS subsequently continued and even increased their testing programmes 
byy conducting underground nuclear test explosions (only periodically 
interruptedd by the proclamation of unilateral testing moratoria). 

1.21.2 Test ban and non-proliferation 
Ass the UNGA observed in 1978, the cessation of nuclear weapon testing by 
alll  States within the framework of an effective nuclear disarmament process 
wouldd make a significant contribution to the aim of ending the qualitative 

Art.. IX(3) NPT. Five States are recognised as NWS in the sense of the NPT, viz. China, 
France,, Russia (as successor to the SU), the UK and the US. The US conducted its first 
nuclearr test explosion in 1945, Russia (then SU) followed in 1949, the UK in 1952, France in 
19600 and China in 1964. See Goldblat & Cox (1988), p. 3. 
7366 See Nagan (1999), p. 499-505. See also Goldblat (1995), p. 49; Dupuy & Hammerman 
(1973),, p. 293. 
7377 In 1963 the UK, the US and the SU concluded the LTBT (see Chapter [5]). France and 
Chinaa never became parties to the LTBT. France continued atmospheric testing until 1974 
(ICJJ Nuclear Test Cases). China conducted its last atmospheric tests in 1980 and ceased 
furtherr preparations for tests after a series of protests made by both neighbouring and distant 
Statess against radioactive contamination resulting from the Chinese nuclear explosions. See 
Grieff  (1987), p. 231; Goldblat & Cox (1988), p. 10. 
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improvementt of nuclear weapons and the development of new types of such 
weaponss and of preventing the proliferation of nuclear weapons.738 The 
strongg linkage between a test ban and non-proliferation is obvious. For many 
yearss the Non-Aligned States (which believe the NPT to be a highly 
discriminatoryy treaty), have considered the progress made towards the 
establishmentt of a Nuclear Test Ban Treaty to be a perfect yardstick for 
measuringg the advance towards the attainment of the objectives stated in the 
NPTT with regard to nuclear disarmament (especially Art. VI of the NPT).739 

Alsoo the NWS themselves consider the CTBT to be a concrete step towards 
thee fulfilment of the obligation under Art. VI of the NPT.740 In the 1995 
Revieww Conference of the NPT, the NWS decided to bring into existence a 
CTBTT 'no later than 1996'.741 

Thee link between the objective of banning all nuclear test explosions and the 
preventionn of nuclear proliferation is also recognised in the CTBT itself. In 
thee preamble to the CTBT, the States Parties 'recognise' that the cessation 
off  all nuclear weapon test explosions and all other nuclear explosions, by 
constrainingg (not: ending) the development and qualitative improvement of 
nuclearr weapons and ending the development of advanced new types of 
nuclearr weapons, constitutes an effective measure of nuclear disarmament 
andd non-proliferation in all its aspects.742 The NWS, as well as the UNSC, in 
reactionn to the nuclear test explosions conducted by India and Pakistan, 
explicitlyy linked the Non-Proliferation regime with the CTBT, and 
reaffirmedd their commitment to and the crucial importance of the NPT and 
thee CTBT 'as the cornerstones of the international regime on the non-
proliferationn of nuclear weapons and as essential foundations for the pursuit 

7388 See SSOD-I (1978), par. 51. Cf. also Goldblat & Cox (1988), p. 5, who assert that it is 
evidentt that a stop to nuclear testing would also put an end to the development of essentially 
neww nuclear weapons. 
7399 See Hoekema(1995), p. 231; Goldblat & Cox (1988), p. 26. 
7400 See CD/1393, 30 April 1996: "(...) we agreed that a CTBT will be a concrete step toward 
thee achievement of one of the highest priority objectives of the international community in the 
fieldfield of disarmament and non-proliferation, and the fulfilment of the obligation under article 
VII  of the [NPT]". The text of the CD-document is part of a Declaration adopted at the G-8 
Summitt held in Moscow in 1996. See also the Declaration made upon signature of the CTBT 
byy China (24 September 1996) in UN Doc. A/52/545, 30 October 1997: "China is deeply 
convincedd that the [CTBT] will facilitate nuclear disarmament and nuclear non-proliferation 
(...)." " 
7411 See Final Document (1995), Decision 2, par. 4(a). 
7422 In the Draft Treaty Text of the CTBT of April 1996, the Preamble still contained the 
followingg paragraphs: "7<5. Emphasising that the principal objective of this Treaty is to end 
thethe qualitative improvement and development of nuclear weapon systems, 17. Affirming that 
thisthis Treaty seeks to achieve the discontinuance of all nuclear weapon test [explosions] and 
allall  other nuclear explosions". See CD/WP.325, 1 April 1996, 'Ad Hoc Committee on a 
nuclearr Test Ban: Rolling Text of the Treaty'. From this it becomes clear that originally two 
objectivess stood out, viz. the ending of the qualitative improvement and development of 
nuclearr weapons and the ending of the nuclear explosions per se. 
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off  nuclear disarmament'. As is common in arms control treaties, the 
preamblee to the CTBT presents the treaty as a 'step' within a larger process, 
withh a 'limited' higher goal, viz. to achieve nuclear disarmament, which in 
turnn is part of the common ultimate objective of general and complete 
disarmamentt under strict and effective international control. 
Ass regards the entry into force of the CTBT, there are still many difficulties 
thatt need to be overcome. It was considered that in order for the CTBT to be 
meaningful,, all nuclear capable States should join the treaty. Therefore, Art. 
XIV(l )) makes the entry into force of the CTBT dependent on the ratification 
off  44 specifically designated nuclear capable States.744 So far, of those 
Statess on whose ratification entry into force has been made dependent, 
India,, Pakistan and the DPRK have refused even to sign the treaty, whereas 
thee US and China, both of which serve as a 'role-model' in their respective 
spheress of influence, have signed but not ratified. A Conference, held in 
Octoberr 1999 to facilitate the entry into force of the CTBT has not brought 
aboutt any difference in the position of the States mentioned.745 Although the 
preparationss for the entry into force and the functioning of the supervisory 
mechanismss continue in the framework of a Preparatory Commission,746 it 
mayy take several more years before the CTBT can enter into force. 

2.. The scope of the substantive law in the CTBT 

Thee basic obligations laid down in the CTBT appear simple and 
uncomplicated.. However, during the negotiations of the treaty determining 
thee scope of the basic obligations proved to be one of the most difficult 
stumbling-blockss for the negotiators. At the heart of the difficulties was the 
questionn whether the CTBT was to prohibit all nuclear test explosions (for 
weaponn purposes and for so-called 'peaceful' purposes) or only nuclear 
explosionss for purposes of testing weapons. Arguments against permitting 
so-calledd peaceful nuclear explosions (PNEs) under the CTBT were that it is 
impossiblee to make a distinction between PNEs and weapon test explosions 

7433 See S/Res/1172 (1998), 6 June 1998, par. 10. See also the 'Statement by the President of 
thee UN Security Council on nuclear tests by Pakistan', UN Doc. S/PRST/17, 29 May 1998, 
andd the 'Joint Communiqué on Indian and Pakistani Nuclear Tests by five Permanent 
Memberss of the UN Security Council', UN Press Release SC/6527, 5 June 1998. 
7444 As identified in Annex 2 to the treaty. The 44 States include the NWS, India, Pakistan, 
Israell  and the DPRK. 
7455 See the Report and the Final Declaration adopted by the 'Conference on Facilitating the 
Entryy into Force of the Comprehensive nuclear Test Ban Treaty', Vienna, 6-8 October, 1999. 
Thiss Conference was held on the basis of Art. XIV(2) of the CTBT, three years after the date 
off  the anniversary of its opening for signature. 
7466 See the 'Resolution establishing the Preparatory Commission for the Comprehensive 
Nuclearr Test-Ban Treaty Organisation', CTBT/MSS/RES/1, 19 November 1996. See further 
Denn Dekker (2000). 
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(renderingg verification of compliance virtually impossible) and the fact that 
theree are no known advantages of PNEs that could justify the political, 
economicc and environmental costs of those peaceful explosions.4 For a 
longg time, China - being the only one to do so - supported the exception of 
PNEss under the CTBT regime.748 Those NWS that had conducted only few 
testt explosions, especially France and China, were afraid a total prohibition 
onn test explosions would tie down a legal situation in which their weapons 
wouldd remain technically inferior or less advanced than the nuclear 
stockpiless of the US and Russia. Both States therefore decided to conduct a 
seriess of (underground) nuclear test explosions in order to 'make up arrears'. 
Onlyy after that, both France and China felt they could accede to the CTBT. 
Chinaa eventually dropped its demand for the exclusion of PNEs under the 
CTBTT regime, but insisted as a 'face-saver' on including in the article on 
Revieww of the CTBT the possibility that on the basis of the request by any 
Statee Party, the Review Conference shall consider the possibility of 
permittingg the conduct of underground nuclear explosions for peaceful 
purposess (Art. Vm(l)) . However, pursuant to this article the Review 
Conferencee is required to decide by consensus that such nuclear explosions 
mayy be permitted, rendering it practically impossible that PNEs wil l ever be 
allowedd under the CTBT. 

Thee basic obligations of the CTBT constitute a general prohibition on the 
carryingg out of any nuclear weapon test explosion or any other nuclear 
explosion,, and to prohibit and prevent any such nuclear explosion at any 
placee under the State's jurisdiction or control (Art. 1(1)). In contrast with the 
CWC,, the substantive obligations of the CTBT do not contain the phrase 
'neverr under any circumstances'. This might indicate that the NWS have 
soughtt to keep open the possibility to resume testing in exceptional 
circumstances,, such as in times of strategic warfare, without having to 
withdraww from the treaty. The US in particular has a consistent policy of 
consideringg that nuclear arms control treaties cease to be binding in times of 
war,, especially if a threat of nuclear war emerged (see infra, Chapter [7]). 
However,, of more direct concern than the remote chance of a nuclear war is 
thee use of sub-critical test explosions for safety and reliability simulations 
andd the so-called Stockpile Stewardship Program of the US. It is clear that 
thee use of computer simulations is exempted from the prohibition laid down 
inn the CTBT, but with regard to the use of so-called sub-critical test 
explosions,, which are not 'nuclear' test explosions and therefore fall outside 

7477 See CD/1387, p. 75. Cf. Johnson (1995). 
7488 In his Statement before the CD on 28 March 1996, the Chinese delegation-leader said: 
"Thatt as an important principle, any disarmament or arms control treaty should not hinder the 
developmentt and application of science and technology for peaceful purposes. Therefore it 
wouldd be incorrect if the CTBT should ban PNEs (...). China cannot abandon forever any 
promisingg and potentially useful technology that may be suited to is economic needs". See 
Johnsonn (1996), p. 17. 
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thee scope of the prohibitions of the CTBT, it is difficult to determine 
whetherr or not they are reconcilable with the object and purpose of the 
treaty. . 
Underr the CTBT, each State Party furthermore undertakes to refrain from 
causing,, encouraging, or in any way participating in the carrying out of any 
nuclearr weapon test explosion or any other nuclear explosion (Art. 1(2)). As 
such,, the NWS are prohibited from assisting any NNWS in developing a 
nuclearr weapons capability. This prohibition - supplementary to the NPT 
regimee as it is - does not have a counterpart in the supervisory mechanism of 
thee CTBT. 

3.. The supervisory mechanism of the CTBT: the supervising body 

3.13.1 TheCTBTO 
Thee States Parties to the CTBT establish the Comprehensive nuclear Test-
Bann Treaty Organisation (CTBTO, or 'the Organisation') to achieve the 
objectt and purpose of the CTBT, to ensure the implementation of its 
provisions,, including those for international verification of compliance with 
it,, and to provide a forum for consultation and co-operation among States 
Partiess (Art. 11(1)). The CTBTO, an independent organisation (See Art. 
11(8)),, constitutes the institutional framework for both the implementation 
of,, and the supervision of compliance with, the CTBT. Still, it is possible for 
thee Organisation to enter into co-operative arrangements with other 
internationall  organisations such as the IAEA, so as to utilise existing 
expertisee and facilities and to maximise cost-efficiencies.749 The 
Organisationn shall enjoy on the territory and in any other place under the 
jurisdictionn or control of a State Party such legal capacity and such 
privilegess and immunities as are necessary for the exercise of its functions 
(Art.. II(E)(54)). The CTBTO is meant to function as an independent 
internationall  organisation.750 

Al ll  States Parties shall be members of the CTBTO (Art. 11(2)). The 
possibilityy of deprivation of membership in the CTBTO is excluded (and 
thereforee loss of membership cannot be applied as an 'internal' sanction). 
Thee institutional framework of the CTBTO has been influenced to a large 

Art.. 11(8). Such arrangements shall be set out in agreements to be submitted to the CSP for 
approval.. In earlier drafts of the treaty, the CTBTO was allowed to co-operate with the IAEA 
'andd other bodies', whereby it could delegate functions in a way maximal consistent with 
adequatee financial and resource management. 
7500 The phrase 'as an independent organisation' which can now be found in Art. 11(8), was 
addedd to the Rolling Text of the treaty (i.e. the text under negotiation) on 22 January 1996 
(CD/1378,, p. 2) and remained in the final version of the Rolling Text (par. 10, p. 21). Also 
thee extensive comments made by Australia stipulate that the CTBTO is independent, see 
CD/1387,, 29 February 1996: Australia, Comprehensive Test Ban Treaty, Explanatory Notes 
Accompanyingg Model Treaty Text, p. 13. 
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degreee by the CWC. The paragraph about the verification activities of the 
CTBTOO even is identical to the one relating to the verification activities of 
thee OPCW.751 The well-known inherent tension between on the one hand 
conductingg verification activities in the 'least intrusive manner possible' and 
protectingg the confidentiality of civil and military activities and facilities in 
thee implementation of the treaty, and on the other hand the 'timely and 
efficientt accomplishment of the objectives' of verification is merely 
illustratedd but not solved by this paragraph. As organs of the CTBTO are 
established:: the Conference of the States Parties (CSP), the Executive 
Councill  (EC) and the Technical Secretariat (TS), which shall include the 
Internationall  Data Centre (Art. 11(4)). 

3.1.13.1.1 The Conference of the States Parties (CSP) 

Composition,Composition, procedures, decision-making 
Thee CSP shall be composed of all States Parties, each State Party having 
onee representative (Art. 11(12)). The CSP meets in annual regular sessions, 
andd may meet in special session when decided by the CSP, requested by the 
ECC or requested by any State Party supported by a majority of the States 
Partiess (Art. 11(14-15)). The CSP may also be convened as an 'Amendment-
Conference'' or as a 'Review Conference'.752 A majority of the States Parties 
shalll  constitute a quorum; each State Party shall have one vote (Art. 11(20-
21)).. The CSP takes decisions on institutional matters by majority vote of 
thee members present and voting. Decisions on matters of substance shall be 
takenn as far as possible by consensus. However, if consensus cannot be 
reachedd when an issue comes up for decision, the President of the CSP (who 
iss elected by the CSP, see Art. 11(19)), has 24 hours to make every effort to 
facilitatee achievement of consensus. If consensus is still not possible after 24 
hours,, the CSP shall take the decision by a two-thirds majority of members 
presentt and voting unless specified otherwise in the treaty (Art. II(22)).753 

Onee important occasion of such specified decision-making relates to 
changess in the composition of the Executive Council (EC). The CSP shall 
takee a decision to add any State to the list of States serving on the EC 
(containedd in Annex 1 to the Treaty) in accordance with the rules on voting 
onn matters of substance; however any other change to Annex 1 (e.g., placing 
aa member of the EC in another area of geographical distribution) shall be 
decidedd by consensus (Art. 11(23) and 26(k)). 

7511 Compare Art. 11(6) of the CTBT with Art. VIII(5 ) of the CWC. 
7522 See Art. 11(16) and Art. VII , and see Art. 11(17) and Art. VIII . 
7533 When the issue arises as to whether the question is one of substance or not, that question 
shalll  be treated as a matter of substance unless otherwise decided by the majority required for 
matterss of substance, see the final part of Art. 11(22). 
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PowersPowers and functions 
Thee CSP, as the principal organ of the CTBTO, has a virtually unlimited 
powerr to consider 'any questions, matters or issues within the scope of the 
treaty',, including those relating to the powers and functions of the EC and 
thee TS, in accordance with the treaty (Art. 11(24)). The CSP is empowered to 
makee recommendations and to take decisions on any questions, matters or 
issuess within the scope of the treaty raised by a State Party or brought to its 
attentionn by the EC (Art. 11(24)). Whereas the term 'recommendation' 
relatess to non-binding acts of the CSP, the term 'decision' relates to its legal 
acts,, that are binding on the States Parties to the CTBT. Taking into account 
thatt certain decisions eventually may be taken by a two-thirds majority, the 
CTBTT opens up the possibility that States Parties are bound to observe the 
legall  acts of the Organisation against their will . In the internal relationship 
off  the organs of the CTBTO the CSP shall oversee the activities of the EC 
andd of the TS and may issue guidelines to either of them for the exercise of 
theirr functions (Art. 11(25)). 
Thee CSP shall oversee the implementation of, and review compliance with, 
thee treaty and act in order to promote its object and purpose (Art. 11(25)). 
Thiss power to 'act' encompasses inter alia the power to 'take the necessary 
measuress to ensure compliance with the treaty and to redress and remedy 
anyy situation that contravenes the provisions of the treaty, in accordance 
withh Art. V' (Art. II(26(g)). The CSP may establish such subsidiary organs 
ass it finds necessary on the basis of Art. II(26(j)) and Art. VI(4). The CSP is 
alsoo the organ that shall consider and review scientific and technological 
developmentss that could affect the operation of the treaty. In that context, 
thee CSP may direct the Director-General (the head of the TS) to establish a 
'Scientificc Advisory Board' to render specialised advice in areas of science 
andd technology relevant to the treaty (Art. II(26(f)). Delegates of States 
Parties,, together with their alternates and advisers enjoy such privileges and 
immunitiess as are necessary in the independent exercise of their functions in 
connectionn with the Organisation (Art. 11(55)). 

3.1.23.1.2 The Executive Council (EC) 

Composition,Composition, procedures, decision-making 
Thee composition of the EC has been a point of ongoing controversy during 
thee negotiations of the CTBT.754 According to Art. 11(27), the EC shall 
consistt of 51 members. The EC shall meet for regular sessions and may in 
betweenn meet as may be required for the fulfilment of its powers and 

Thee number of members was to be either 65 or 41 according to the Rolling Text of the 
treatyy of 1996 (par. 31). Par. 34 of that same text stated as such that the EC would comprise 
655 members. In the Model Treaty Text of the CTBT that was issued by Australia to speed up 
thee negotiations (29 February 1996), the EC, following the text of the CWC, was to consist of 
411 members. See CD/1386, p. 13 and CD/1387, p. 16. 
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functionss (Art. 11(34)). Each member of the EC shall have one representative 
onn the EC (Art. 11(30)), and shall have one vote (Art. 11(35)). The members 
off  the EC shall be elected on a rotational basis from all States Parties 
dividedd over six geographical regions that are listed in Annex 1 to the treaty, 
thuss enabling all States Parties to serve on the EC (See Art. 11(27)). Each 
memberr shall hold office for the period of one year (Art. 11(31)). During the 
negotiationss on the treaty, initially the option was kept open that each of the 
NWSS occupied a permanent seat in the EC; an option that the other States 
consideredd to be a discriminatory measure.755 Art. 11(29) now provides that 
att least one-third of the seats allocated to each geographical region shall be 
filled,, taking into account political and security interests, by States Parties in 
thatt region designated on the basis of the nuclear capabilities relevant to the 
treatyy as determined by international data as well as all or any of three 
indicativee criteria which relate to the States' participation in the monitoring 
activitiess under the treaty and to the contribution to the annual budget. Even 
thoughh these criteria cannot be called discriminatory, they still allocate 
preferencee to those States that take a major part in operating the treaty, 
especiallyy its supervisory mechanism. 
Thee EC shall take decisions on matters of procedure by a majority of all its 
members.. Decisions on matters of substance are taken by a two-thirds 
majorityy of all its members unless specified otherwise in the treaty (Art. 
11(36)).. This 'triumph of majority rule' is only on the surface, since the 
treatyy does not specify a quorum for the EC.756 The current Art. 11(36) could 
evenn imply that all members of the EC should be present and voting for the 
ECC to be able to take decisions in the first place. 

PowersPowers and functions 
Thee EC shall be the executive organ of the CTBTO. It shall be responsible 
too the CSP and in carrying out the powers and functions entrusted to it, the 
ECC shall act in conformity with the recommendations, decisions and 
guideliness of the CSP and ensure their continuous and proper 
implementationn (Art. 11(37)). Internally, i.e. within the Organisation, there 
appearss to be no difference in binding force between decisions and 
recommendationss of the CSP; the EC shall have to carry out the acts of the 
CSPP whereas vice versa the EC may only make (non-binding) 

7555 See Johnsson (1995), p. 19-20. This option was held open in e.g. the 1996 Rolling Text of 
thee treaty, par. 32. 
7566 In earlier versions of the Rolling Text, it was held that a 2/3 majority on the EC constituted 
thee quorum. The Australian Model Treaty Text therefore proposed to have decisions taken by 
thee EC with a 2/3 majority of the members 'present and voting', to prevent the situation from 
occurringg in which the EC would have to take decisions with only 2/3 of its members (the 
quorum)) present and voting since in such situation each member of the EC present would 
havee a de facto right of veto. In the Australian proposal, 2/3 of 2/3 of all members on the EC 
wouldd have been sufficient to take a majority decision in the EC. See CD/1387, p. 18. 
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recommendationss to the CSP. Still, the carefully drafted and complicated 
ruless on the composition of the organ reveal that the EC may prove to play a 
moree important role in practice than its subordination to the CSP seems to 
imply. . 
Indeed,, when considering its powers more carefully it becomes clear that the 
ECC bears primary responsibility for the functioning of the mechanism for the 
supervisionn of compliance with the CTBT. The EC not only is the 
supervisorr of the activities of the TS (Art. 11(3 8(b)), it shall also facilitate 
co-operationn relating to the implementation of the treaty through 
informationn exchanges, facilitate consultation and clarification among States 
Partiess in accordance with Art. IV of the treaty, and receive, consider, and 
takee action on requests for, and reports on, on-site inspections in accordance 
withh Art. IV (Art. 11(40); Art. IV(46)). Furthermore, the EC shall consider 
anyy concern raised by a State Party about possible non-compliance with the 
treatyy and abuse of the rights established by the treaty. In so doing, the EC 
shalll  consult with the States Parties involved and, as appropriate, request a 
Statee Party to take measures to redress the situation within a specified time. 
Too the extent that the EC considers further action to be necessary, it shall 
take,, inter alia, one or more of the following measures: (a) notify all States 
Partiess of the issue or matter; (b) bring the issue or matter to the attention of 
thee CSP; (c) make recommendations to the CSP or take action regarding 
measuress to redress the situation and to ensure compliance in accordance 
withh Art. V (See Art. 11(41)). In short, the EC has a wide margin of 
discretionn in determining what action to undertake with regard to 
supervisionn of compliance with the CTBT. The representatives of members 
electedd to the EC, together with their alternates and advisers, enjoy such 
privilegess and immunities as are necessary in the independent exercise of 
theirr functions in connection with the Organisation (Art. 11(55)). 

3.1.33.1.3 The Technical Secretariat (TS) 

CompositionComposition and procedures 
Thee TS shall comprise a Director-General (D-G), who shall be its head and 
chieff  administrative officer, and such scientific, technical and other 
personnell  as may be required. The D-G shall be appointed by the CSP upon 
thee recommendation of the EC for a term of four years, renewable for one 
furtherr term (Art. 11(49)). The D-G has wide responsibilities. To the CSP 
andd the EC, he shall be responsible for the appointment of the staff and for 
thee organisation and functioning of the TS (Art. 11(50)). The D-G shall 
assumee responsibility for the activities of inspection teams (Art. 11(52)). Par. 

Nott only the use of the term 'recommendation' indicates that the EC cannot bind the CSP; 
alsoo the place of the CSP as the 'principal organ' of the Organisation (Art. 11(24)) demands 
this. . 
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522 and 53 of Art. II ensure the independence of the D-G, the inspectors, the 
inspectionn assistants and the members of the staff of the TS. They shall not 
seekk or receive instructions from any Government or from any other source 
externall  to the Organisation. Each State Party shall respect the exclusively 
internationall  character of the responsibilities of the D-G, the inspectors, the 
inspectionn assistants and the members of the staff and shall not seek to 
influencee them in the discharge of their responsibilities. The D-G and the 
inspectors,, the inspection assistants and the staff of the TS shall enjoy 
functionall  privileges and immunities (See Art. 11(55), but during the conduct 
off  verification activities they shall enjoy such privileges and immunities as 
sett forth in the Protocol to the CTBT (See Art. 11(57)). 

PowersPowers and functions 
Thee TS shall assist States Parties in the implementation of the treaty and 
shalll  assist the CSP and the EC in the performance of their functions. It shall 
carryy out the verification and other functions entrusted to it by the treaty, as 
welll  as those functions delegated to it by the CSP or the EC in accordance 
withh the treaty (Art. 11(42)). The TS has an important role in the verification 
off  the treaty (see Art. 11(43)) and is responsible for, inter alia, supervising 
andd co-ordinating the operation of the International Monitoring System 
(IMS;; see below), routinely receiving, processing, analysing and reporting 
onn IMS-data, assisting the EC in facilitating consultation and clarification 
amongg States Parties, and receiving requests for on-site inspections and 
processingg them, carrying out preparations for, and providing technical 
supportt during the conduct of inspections, and reporting to the EC. 
Duringg the negotiations, there was controversy about who should conduct 
thee analysis of the IMS data. Some States Parties, primarily the USA, 
initiall yy wanted to keep the analysis of data out of the hands of the TS and 
intoo their own hands.758 There is a direct link between the activities of the 
TSS and those of the EC in supervision of the CTBT: the TS shall promptly 
informm the EC of any problems that have arisen with regard to the discharge 
off  its functions that have come to its notice in the performance of its 
activitiess and that it has been unable to resolve through consultations with 
thee State Party concerned (Art. 11(48)). This link between the TS and the EC 
may,, for example, be of practical importance with regard to the proper 
conductt of on-site inspections. 

Nextt to its powers and functions with regard to supervision, the TS has 
functionss and responsibilities with respect to administrative matters and the 
budgett of the Organisation, see Art. 11(45-47). 

7588 The Non-Aligned Countries were of the opinion that the CTBTO should have the capacity 
andd the responsibility to conduct the analysis of all data. See Johnson (1996), p. 11 and 18. 
Australia,, in its Explanatory Notes to the Model Treaty Text, asserted in support of the Non-
Alignedd view that it would not be practical for the States Parties if the role of the TS was 
limitedd to providing enormous quantities of raw data. See CD/1387, p. 30. 
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TheThe International Data Centre (IDC) 
Ass wil l be illustrated, the (routine) storage and processing of data is of 
utmostt importance in the supervisory mechanism of the CTBT. The TS shall 
too this end include, as an integral part, the IDC, which shall serve as the 
focall  point for data storage and processing (Art. 11(42); Art. IV( 14(b)). The 
functionss of the IDC in regard to the International Monitoring System (IMS, 
seee below) are specified in Part I of the Protocol to the CTBT. The IDC 
shalll  apply on a routine basis automatic processing methods and interactive 
humann analysis to raw IMS data in order to produce and archive standard 
IDCC products on behalf of all States Parties (Protocol Part I, par. 18). Annex 
22 to the Protocol contains a 'list of Characterisation Parameters for IDC 
Standardd Event Screening'. In the performance of its functions, the IDC 
shalll  make use of so-called 'Standard Event Screening Criteria' that are 
basedd on the Annex 2 Characterisation Parameters. 

4.. The supervisory mechanism of the CTBT: methods of supervision 

GeneralGeneral remarks 
Thee extensive Art. IV of the CTBT contains the 'verification regime'759 of 
thee treaty. It consists of the following elements (Art. IV(1)): 

(a)) an International Monitoring System (IMS); 
(b)) Consultation and clarification; 
(c)) On-site inspections; and 
(d)) Confidence-building measures.760 

Theree is a separate Protocol to the CTBT with contains additional rules with 
regardd to the IMS (Part I of the Protocol), On-site inspections (Part II of the 
Protocol)) and with regard to Confidence-building measures (Part IH of the 
Protocol).. Part I of the Protocol in turn has two Annexes, one with a List of 
Seismologicall  Stations (comprising the primary network of the IMS) and the 
otherr containing the aforementioned 'List of Characterisation Parameters for 
IDCC Standard Event Screening'. The Annexes to the treaty, the Protocol and 
thee Annexes to the Protocol form an integral part of the treaty (Art. X). 

Evenn though the CTBT speaks of a 'verification' regime, the methods that are part of the 
regimee clearly serve monitoring purposes as well. 
7600 Earlier drafts of the CTBT contained a fifth element, called 'National or Multinational 
Meanss of Verification'. It referred to the international exchange of additional relevant 
informationn that would not originate from the other supervisory-methods. In the Australian 
Modell  Treaty Text, element (d) was referred to as 'Associated Measures and the International 
Exchangee of Other Relevant Information' (see CD/1387, p. 27); apparently this was to be 
somee kind of mixture of the current fourth and the proposed fifth element. 

316 6 



Interestingly,, it is provided that upon entry into force of the CTBT, the 
verificationn regime 'shall be capable of meeting the verification 
requirementss of the Treaty' (Art. IV(1)). Originally, the draft text of the 
CTBTT contained an express provision (in brackets) on the objective of the 
verificationn regime: "[The goal of the verification regime of the CTBT shall 
bee to detect in a timely manner [and accurately identify] any nuclear 
[weapon]]  test [explosion] prohibited under the Treaty. [The IMS system 
establishedd should possess the technical capability required to meet this 
goal]]".7611 Clearly, the ability to verify compliance with the treaty is 
consideredd so essential, that entry into force of the CTBT in effect has been 
madee dependent on it; apparently, the States Parties would rather have no 
treatyy at all than a treaty compliance with which cannot be properly verified. 
Ann important general provision is that all States Parties, irrespective of their 
technicall  and financial capabilities, shall enjoy the equal right of 
verificationn and assume the equal responsibility of verification (Art. IV(4)). 
However,, this paragraph does not stand in the way of using (information 
obtainedd by) NTMs in accordance with international law as a supervisory 
methodd under the treaty (see Art. IV(5)). The inherent tension between 
guaranteeingg 'full respect for the sovereignty of the States Parties' on the 
onee hand and endeavouring 'the effective and timely accomplishment of the 
objectivess of the verification activities' on the other hand (see Art. IV(2)), 
hass also in the CTBT been translated into provisions on the right to protect 
sensitivee installations and the confidentiality of information obtained during 
verificationn activities as well as the obligation to avoid the hampering of 
internationall  exchange of data for scientific purposes and of the application 
off  atomic energy for peaceful purposes (See Art. IV(7-13)). 

4.14.1 Monitoring provisions in the CTBT 

4.1.14.1.1 NTMs 
Firstt and foremost, NTMs may be used (if consistent with generally 
recognisedd principles of international law, including that of respect for the 
sovereigntyy of States) as a means to obtain information about compliance-
behaviourr of the States Parties to the treaty (Art. IV(5)). During the 
negotiationss of the treaty it became clear that Russia advocated the use of 
NTMss as a cost-effective and highly deterrent method. Most of the Non-
Alignedd States have kept reserves fearing a discriminatory use of NTMs, 

7611 See CD/NTB/WP.325, 1 April 1996: Ad Hoc Committee on a Nuclear Test Ban; Rolling 
Textt of the Treaty. For the same reason (viz. the build-up of the supervisory mechanism), Art. 
XIV(l )) provided that the CTBT was in no case to enter into force earlier than two years after 
itss opening for signature. At present, one of the primary tasks of the Preparatory Commission 
iss the build-up of the CTBT's supervisory mechanism. See CTBT/MSS/RES/1, 19 November 
1996,, Art. 13 and Appendix 'Indicative List of verification tasks of the Preparatory 
Commission'.. See further Den Dekker (2000). 
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andd originally China and Pakistan were completely opposed to incorporating 
NTMss in the supervisory mechanism of the CTBT.762 

4.1.24.1.2 International Monitoring System (IMS) 
Ann effective system for supervising the absence of nuclear test explosions 
firstt of all needs methods that are capable of detecting relevant seismic 
signalss against the background noises of wind, sea, storm, and industrial 
activities.. Furthermore, the methods must be capable of identifying those 
signalss so as to separate them from similar signals that are brought about by 
otherr human activities and earthquakes.763 It is for those purposes - i.e. 
detectionn and identification - that the IMS has been established. The IMS, 
whichh shall be placed under the authority of the TS (Art. IV(17)), comprises 
differentt monitoring-methods that all utilise networks of coupled data 
recordingg facilities. Those facilities are either part of international networks 
orr have been based on national systems that have been made available to the 
CTBTOO (be it or not on a contract-basis) by the States Parties. Any changes 
too the IMS are to be made in accordance with par. 23-27 of Art. IV. For 
example,, in cases of significant or irretrievable breakdown of a primary 
monitoringg facility the D-G shall (with the approval of the EC) initiate 
temporaryy arrangements of no more than one year's duration (Art. IV(26)). 
Thee IMS, which shall be supported by the IDC of the TS, shall comprise 
facilitiess for (Art. IV(16)): 

seismologicall  monitoring, 
radionuclidee monitoring (including certified laboratories), 
hydroacousticc monitoring, and 
infrasoundd monitoring. 

Thiss means that in the IMS, movements in the crust of the earth 
(seismological),, radioactive particles and gases in the atmosphere 
(radionuclide),, the movement of sounds under water (hydroacoustic) and 
movementss of sounds in the atmosphere (infrasound) are being measured.764 

Inn addition to the provisions in Art. IV, Part I of the Protocol to the CTBT 
containss detailed arrangements for the IMS (and related IDC functions). The 
coree of the IMS is formed by a global network of primary and auxiliary 
('supplementary')) seismological monitoring stations, 170 in total.765 Each 

Seee Johnson (1995), p. 20 and see Statements to the CD: China, India, Pakistan, Russia, 
288 March 1996. In CD/1425, 16 August 1996, p. 15 'safeguards against abuse' of NTMs 
embeddedd in the CTBT are described. 
763SeeFakley(1988),p.. 159. 
7644 Cf. Sweet (1996), p. 29. 
7655 See the Protocol to the CTBT, Part I (B), par. 7 and 8. There will be 50 primary stations, 
specifiedd in Table 1-A of Annex 1 to the Protocol, and 120 auxiliary stations, specified in 
Tablee 1-B of Annex 1 to the Protocol. 
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Statee Party undertakes to co-operate in an international exchange of 
seismologicall  data to assist in the verification of compliance with the treaty; 
thiss co-operation shall include the establishment and operation of the global 
networkk of seismological monitoring stations. These stations shall provide 
dataa in accordance with agreed procedures to the IDC (See Protocol Part 
I(B(6)).. Each State Party shall have the right to participate in the 
internationall  exchange of data and to have access to all data made available 
too the IDC (Art. IV(18)). Each State Party furthermore undertakes to co-
operatee in an international exchange of data on radionuclides in the 
atmosphere,, on hydroacoustic data, as well as on infrasound data to assist in 
thee verification of compliance with the treaty (See Annex I (B), par. 9, 12, 
andd 14). Like with the exchange of seismological data, each of these 
monitoringg methods consists of a network of stations.766 The technical and 
operationall  requirements that shall have to be fulfilled by the Stations are 
specifiedd in 'Operational Manuals'.767 With regard to the radionuclide 
Stationss there is the additional criterion that forty of those Stations shall be 
capablee of monitoring for the presence of relevant noble gases. 6 The 
networkk of radionuclide monitoring Stations shall be supported by a number 
off  by the TS certified laboratories that wil l be required to perform the 
analysiss of samples from the radionuclide Stations (Protocol Part I, par. 10). 
Duringg the negotiations, Pakistan and China originally wanted the IMS to 
comprisee two more facilities, viz. satellites and Electro-Magnetic Pulse 
(EMP)) monitoring. This demand was eventually opposed for reasons of 
cost-effectiveness,, not because such data were not valued.769 On the 
contrary,, it can be expected that satellites wil l be employed anyhow, as 
NTMss in (unilaterally) supervising compliance with the CTBT. Apart from 
thee costs, the issue was of course whether such effective methods as 
satellitess should be brought in the hands of the international supervising 
organisationn or were to remain in the hands of the individual States Parties, 
ass eventually happened. 

Thee IDC has many tasks and responsibilities related to the functioning of the 
IMS.. It shall receive, collect, process, analyse, report on and archive data 
fromfrom IMS facilities, including the results of analysis conducted at certified 
laboratoriess (Protocol Part I, par. 16). On a routine basis, the IDC shall 

7666 There have been listed in Annex 1 to the Protocol 80 radionuclide Stations (Table 2-A) 
andd 16 Certified Laboratories (Table 2-B); 11 hydroacoustic Stations (Table 3) and 60 
infrasoundd Stations (Table 4). 
7677 References are to the Operational Manuals for Seismological, Radionuclide, 
Hydroacoustic,, Infrasound Monitoring and the International Exchange of Seismological, 
Radionuclide,, Hydroacoustic, Infrasound Data (See Par. 7, 10, 13 and 15 of the Protocol). 
7688 Every nuclear explosion, no matter how small its yield, releases some noble gases such as 
Xenonn and Krypton. In principle, it is impossible that a nuclear explosion would not be 
detected.. Or, as Austria stated before the CD: "Noble gases might be the only information 
carrierss leaving the scene of a clandestine nuclear test". See Johnson (1996), p. 18. 
7699 See CD/1387, p. 78 and see Johnson (1996), p. 19. 
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applyy automatic processing methods and interactive human analysis to raw 
IMSS data in order to produce and archive standard IDC products on behalf 
off  all States Parties which shall be provided at no costs to the States Parties 
(Protocoll  Part I, par. 18). Also, the IDC shall provide States Parties with 
open,, equal, timely and convenient access to al IMS data, raw or processed, 
alll  EDC products, and all other IMS data in the archive of the IDC or through 
thee IDC of IMS facilities (Protocol Part I, par. 20). 

4.1.34.1.3 The IMS and assessments regarding compliance 
Itt is clear that the exchange of this whole range of monitoring data and their 
subsequentt routine processing, including analysis, by the IDC into 'standard 
IDCC products1 in itself produces enough evidence to make an assessment as 
too whether or not some suspicious event actually constituted a clandestine 
nuclearr explosion. Originally, the Rolling Text of the treaty supported this 
ideaa by stating: 

"[Thee Executive Council shall, on the basis of the results of the preliminary 
identificationn made by the International Data Centre and taking into account 
alll  the relevant factors, make the determination and judgement on whether the 
suspiciouss event is a nuclear weapon test]"770 

Thiss means that the EC would have been in the position to determine that a 
violationn of the substantive norms of the CTBT took place, on the sole basis 
off  the preliminary identification made by the IDC. This idea has been 
radicallyy altered in the final text of the Treaty. The CTBT now makes 
explicitlyy clear that the IDC processed data shall be without prejudice to the 
'finall  judgement with regard to the nature of any event, which shall remain 
thee responsibility of the States Parties' (see Protocol Part I, par. 18). Even 
whenn the IDC is requested by a State Party to help identify the source of 
specificc events, it is made clear that the output of such technical analysis 
shalll  be considered a product of the requesting State Party and therefore not 
off  the IDC (see Protocol Part I, par. 20(c), 21). Still, the standard IDC 
productss shall include 'standard screened event bulletins' that result from 
thee application to each event by the IDC of standard event screening criteria, 
makingg use of the characterisation parameters specified in Annex 2 to the 
Protocol,, 'with the objective of characterising, highlighting in the standard 
eventt bulletin, and thereby screening out, events considered to be consistent 
withh natural phenomena or non-nuclear, man-made phenomena. The 
standardd event bulletin shall indicate for each event the degree to which that 
eventt meets or does not meet the event screening criteria' (Protocol Part I, 
par.. 18(b)). It is therefore obvious that the standard IDC products offer to 

Seee par. 36 of CD/NTB/WP.325,1 April 1996. 
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thee States Parties the possibility of determining for themselves whether 
somee kind of suspicious event probably did constitute a nuclear explosion. 
Inn other words: the exchange of data and their (preliminary) review have 
beenn institutionalised, whereas the assessment resulting therefrom has been 
leftt to the individual States Parties. Thus, when serious doubts are raised 
withh regard to the compliance-behaviour of some State Party (as a result of 
thee standard IDC products) the States Parties have to make use of the 
verificationn provisions of the CTBT before an assessment can be made. 

4.1.44.1.4 Confidence-Building Measures 
Thee (voluntary) Confidence-Building Measures constitute one category of 
measuress in the supervisory mechanism of the CTBT that cannot easily be 
'classified',, since they relate to chemical test-explosions that are not 
prohibitedd under the CTBT.771 Pursuant to Art. IV(68), each State Party 
undertakess to co-operate with the CTBTO and with other States Parties772 in 
implementing,, on a voluntary basis, the relevant Confidence-Building 
Measuress as set out in Part III of the Protocol. Those involve notification to 
thee TS (if possible, in advance) of any chemical explosion using 300 tonnes 
orr greater of TNT-equivalent blasting material, and establish a liaison with 
thee TS to carry out chemical calibration explosions. The purpose of these 
measuress is, inter alia, to contribute to the timely resolution of any 
compliancee concerns arising from possible misinterpretation of verification 
dataa relating to chemical explosions. 

4.24.2 Verification provisions in the CTBT 

GeneralGeneral remarks 
Thee CTBT on the one hand makes use of the term 'verification' as 
encompassingg the entire supervisory mechanism of the treaty (Art. IV(1)). 
Onn the other hand, the treaty consistently refers to the methods of the EMS 
ass 'international data exchanges to assist in the verification of compliance 
withh the treaty', which means that the distinction between the phases of 
monitoringg and verification can be upheld. It is clear that the large-scale 
exchangee and routine processing of data pursuant to the provisions on 
monitoringg in the CTBT are meant to provide the factual information which 
iss indispensable for the functioning of the process of verification. The fact 
thatt in the CTBT the collection of information takes place centralised and 
internationallyy (namely, by the IDC which is an integral part of the TS, itself 

7711 It wil l be clear that a 'chemical' explosion means an explosion not involving nuclear 
components;; it has nothing to do with chemical weapons. 
7722 Co-operation between the States Parties may take the form of offering access to technical 
informationn gathered by way of 'non IMS' verification technologies, such as satellites and 
Electro-Magneticc Pulse (EMP) Monitoring. Cf. CD/1387, p. 52. 
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ann organ of the CTBTO) instead of by way of declarations by the individual 
Statess Parties, explains the absence of provisions on the verification of 
declarationss in the CTBT. Instead, the CTBT provides for 'consultation and 
clarification'' and for 'on-site inspection' as the methods of the verification 
process. . 

4.2.14.2.1 Stage 1 of the verification process: fact-finding 

AdditionalAdditional fact-finding by way of consultation and clarification 
Itt is clear that in the CTBT system with its highly developed continuous 
fact-findingg machinery, viz. the IMS, other fact-finding methods only play a 
supportive,, additional role. In that regard, consultation and clarification 
shouldd be tried before a State Party requests an OSI.773 States Parties should, 
wheneverr possible, first make every effort to clarify and resolve, among 
themselvess or with or through the CTBTO, any matter which may cause 
concernn about possible non-compliance with the basic obligations of the 
treatyy (Art. IV(29)). Like in other arms control treaties, both an inter-State 
variantt ('among themselves') and an institutionalised variant ('through the 
CTBTO')) of the clarification procedures are available.774 In the 
institutionalisedd variant a State Party shall have the right to request the EC 
too obtain clarification on any matter which may cause concern about 
possiblee non-compliance with the basic obligations of the treaty (See Art. 
IV(32)).. Within 24 hours, the EC, through the D-G, shall forward the 
requestt for clarification to the requested State Party, which, in its turn, shall 
providee the clarification to the EC within 48 hours after receipt of the 
request.. The EC shall take note of the clarification and forward it within 24 
hourss to the requesting State Party, which, if it deems the clarification to be 
inadequate,, has the right to request the EC to obtain further clarification 
fromm the requested State Party. All States Parties are informed about any 
requestt for clarification as well as any response provided. It is clear that the 
initiativee during the institutionalised clarification-procedure lies with the 
requestingg State Party. If the requesting State Party considers the further 
clarificationn provided to be unsatisfactory as well, it shall have the right to 
requestt a meeting of the EC in which States Parties involved shall be 
entitledd to take part (also if they are not members of the EC at that moment). 

Ass Art. IV(29) states that the obligation to clarify and resolve issues first is 'without 
prejudicee to the right of any State Party to request an on-site inspection'. Cf. also CD/1387 p. 
37,, stipulating that as a rule States should first clarify any concerns about non-compliance 
beforee requesting an OSI. 
7744 In the 'inter-State' variant, the State Party that receives the request shall provide the 
clarificationn no later than 48 hours after the request. The requesting and requested States 
Partiess are not obliged ('may') to keep the EC and the D-G informed of the request and the 
responsee (Art. IV(30)), but a State Party shall have the right to request the D-G to assist in 
clarifyingg any matter which may cause concern about possible non-compliance with the basic 
obligationss of the treaty (See Art. IV(31)). 
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Att such a meeting, the EC shall consider the matter and may recommend 
anyy measure in accordance with Art. V of the treaty (See Art. IV(33)). 
Beforee the EC undertakes action on the basis of Art. V, which is concerned 
withh 'measures to redress a situation and to ensure compliance, including 
sanctions',, instead an OSI might be the right method to obtain the 
clarificationn sought.775 

AdditionalAdditional fact-finding by way of on-site inspections 
Thee issue of OSI has been complex and occupied a prominent place in the 
negotiationss on the CTBT. OSI in the CTBT can only take place at the 
requestt of a State Party and after the State Party that is to be inspected has 
receivedd a request for clarification. Therefore, OSI under the CTBT is 
neitherr of a 'routine' nature, nor of a real 'challenge' nature. The sole 
purposee of an OSI shall be to clarify whether a nuclear weapon test 
explosionn or any other nuclear explosion has been carried out in violation of 
articlee I and, to the extent possible, to gather any facts which might assist in 
identifyingg any possible violator (Art. IV(35)). From these wordings it 
appearss that OSI is to be seen as a method of 'last resort' in the context of 
clarifyingg already suspicious events rather than as an independent fact-
findingg method standing on equal footing with other fact-finding methods.776 

Thee OSI request shall be based on information collected by the IMS, on any 
relevantt technical information obtained by NTMs in a manner consistent 
withh generally recognised principles of international law, or on a 
combinationn thereof (Art. IV(37)). It is noticeable that NTM-gathered 
informationn may constitute the sole basis for an OSI request. The CTBT 
providess some guidelines to prevent abuse of the right to request OSI, but 
itt does not remedy the apparent inequality between those States Parties that 
possesss NTMs and that hence may request an OSI on the basis of those 
NTMs,, and those States Parties that do not have NTMs and that are 
thereforee deprived of this latter possibility. 

7755 Art. IV(37) provides that the OSI request shall be based on information collected by the 
IMS,, on relevant technical information obtained by NTMs, or on a combination of both. 
7766 Still it is believed that the OSI can be carried out rapidly and therefore will prove to be 
effective.. Especially the US, the UK, France and the other Western States regarded OSI as 
such,, whereas China, Israel, Pakistan and Russia considered OSI more as an method of 'last 
resort'.. See Johnson (1995), p. 24. In contrast, the Australian commentary to the draft text of 
thee CTBT of 29 February 1996 considered OSI to serve a wider purpose, viz. not only the 
collectionn of information to see whether or not a nuclear explosion had occurred, but also 
generall  fact-finding on the basis of which an assessment concerning compliance could be 
made.. See CD/1387, p. 43. 
7777 For example, Art. IV(36) states that the requesting State Party shall be under the obligation 
too keep the OSI request within the scope of the treaty and shall refrain from unfounded or 
abusivee inspection requests. 
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Eachh State Party has the right to request an OSI in the territory or in any 
otherr place under the jurisdiction or control of any State Party.778 Note, that 
thiss concerns only a right to request an inspection, to be conducted by the 
CTBTO;; the States Parties are all under the corollary obligation to permit 
thee CTBTO to conduct an OSI (but not more than one at the same time) on 
theirr territories or places under their jurisdiction or control (see Art. IV(56)). 
Ann OSI shall only be carried out by qualified inspectors specially designed 
forr this function; the inspectors and their assistants shall be nominated for 
designationn by the States Parties. The inspectors (and their assistants) on the 
listt of inspectors proposed for designation shall be regarded as accepted 
unlesss a State Party declares its non-acceptance in writing.779 The members 
off  the inspection team shall be accorded (functional) privileges and 
immunitiess to exercise their functions effectively (Protocol, Part I, par. 26-
31).. The size of the inspection team shall be kept to the minimum necessary 
forr the proper fulfilment of the inspection mandate, and shall not exceed 40 
persons.. The inspection team is designated by the D-G; the D-G also issues 
thee inspection mandate for the conduct of the OSI and shall notify the 
inspectedd State Party no less than 24 hours before the planned arrival of the 
inspectionn team at the point of entry (Art. IV(53-55)). The D-G shall 
determinee the size of the inspection team and shall select its members from 
thee list of inspectors (Protocol, Part II, par.. 9-10). 
Inn the CTBT the conduct of OSI has been surrounded by many procedural 
guarantees.. First, the requesting State Party shall present the inspection 
requestt to the EC and the D-G (Art. IV(38)), the latter of which must 
ascertainn that the request meets the requirements specified in Part n, par. 41 
off  the Protocol (Art. IV(40)). The D-G shall immediately seek clarification 
fromm the State Party sought to be inspected in order to clarify and resolve 
thee concern raised in the request; the State Party shall provide explanations 
withinn 72 hours after this clarification request (Art. IV(42-43)). Besides the 
explanationss obtained, the D-G shall transmit to the EC any additional 
informationn available from the IMS or provided by any State Party or from 
withinn the TS (Art. IV(44)). Within 96 hours after receipt of the OSI 
request,, the EC shall take a decision on the OSI request.780 The decision to 

Art.. IV(34). In addition, this paragraph grants to each State Party the right to request a OSI 
inn any area beyond the jurisdiction or control of any State. The procedure for the 'Conduct of 
inspectionss in Areas beyond the Jurisdiction or Control of any State' is laid down in Protocol 
Partt II , par. 105-108. 
7799 See the Protocol to the CTBT, Part II, par. 14-25. A State Party shall have the right to 
objectt to an inspector (or assistant) at any time, albeit that when an inspection has been 
notified,, the State Party shall not seek the removal from the inspection team of any of the 
inspectorss (or their assistants) named in the mandate. Protocol, Part II , par. 22-23. In 
CD/1387,, p. 85, the objection is raised that reconciling the nomination of the inspectors by 
thee States Parties themselves with the fact that the inspectors should perform their duties 
independentlyy is difficult. 
7800 That is, unless the requesting State Party considers the concern raised in the OSI request to 
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approvee the OSI request shall be made by at least 30 affirmative votes. 
Thee procedure to be followed after the OSI has been initially approved 
providess another strong indication that under the CTBT, OSI is a method of 
lastt resort. No later than 25 days after approval, the inspection team shall 
transmitt to the EC, through the D-G, a progress inspection report. The 
continuationn of the OSI shall be considered approved unless the EC, no later 
thann 72 hours after receipt of the progress inspection report, decides by a 
majorityy of all its members not to continue the inspection (See Art. IV(47)). 
Thee reason behind this 'moment of decision' in the procedure is that 
dependingg on whether the OSI is in its 'initial' or 'continued' phase, the 
inspectionn team will have less (initial) or more (continued) special 
inspection-methodss at its disposal.782 Generally speaking the inspection team 
shall,, whenever possible, begin with the least intrusive procedures and then 
proceedd to the more intrusive procedures only as it deems necessary to 
collectt sufficient information to clarify the concern about possible non-
compliancee with the treaty (Art. IV(58)). The techniques that may be used 
andd activities that may be conducted by the inspection team during the 
inspectionn include visual observation, aerial observation, measurement of 
levelss of radioactivity using gamma radiation monitoring and energy 
resolutionn analysis, environmental sampling and analysis of solids, liquids 
andd gases, and passive seismological monitoring for aftershocks to localise 
thee search area and facilitate determination of the nature of the event 
(Protocol,, Part II, par. 69(a-e)). Any time following the approval of the 
continuationn of the OSI in accordance with par. 47, the inspection team may 
submitt to the EC, through the D-G, a recommendation to terminate the 
inspection.. Such a recommendation shall be considered approved unless the 
EC,, decides by a two-thirds majority of all its members not to approve the 
terminationn of the inspection (Art. IV(50)). This means the inspection team 
hass quite a strong voice in the continuation of the OSI. 
Ass has been noticed before, the conduct of the OSI is regulated by barely 
reconcilablee provisions; for example, the inspected State party has both the 

bee resolved and withdraws the request (Art. IV(45)). 
7811 Art. IV(46)). This is a compromise; the 30/51-voting requirement lies in between a simple 
majorityy (26/51) and a two-third majority (34/51). China and Russia originally desired a 2/3 
orr even '/i-majority rule and India, Pakistan and others supported this position. On the other 
hand,, after the first session of 1996 some delegations considered that a simple majority would 
bee sufficient. See Johnson (1996), p. 20 and see CD/1425, 16 August 1996, p. 15-16. 
7822 Following the continuation of the OSI, the inspection team may make use of 'resonance 
seismometryy and active seismic surveys to search for and locate underground anomalies, 
includingg cavities and rubble zones' and 'magnetic and gravitational field mapping, ground 
penetratingpenetrating radar and electrical conductivity measurements at the surface and from the air, as 
appropriate,, to detect anomalies and artefacts' as additional techniques. See Protocol, Part II, 
par.. 69(f-g) and 70. 
7833 On the other hand, the inspection team may also request the EC to extend the inspection 
durationn by a maximum of 70 days beyond the usual 60-day time frame specified in Part II , 
par.. 4 of the Protocol (Art. IV(49)). 
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'rightt and obligation' to make every reasonable effort to demonstrate its 
compliancee with the treaty and thus to enable the inspection team to fulfi l its 
mandate,, but at the same time the inspected State has the right to take 
measuress it deems necessary to protect national interests and to prevent 
disclosuree of confidential information not related to the purpose of the 
inspectionn (see Art. IV(57)). Also, the OSI shall be conducted in the least 
intrusivee manner possible consistent with the efficient and timely 
accomplishmentt of the inspection mandate (Art. IV(58)). Furthermore, the 
inspectedd State Party has the right to restrict access within the inspection 
areaa but then has the obligation to make every reasonable effort to 
demonstratee through alternative means its compliance with the treaty (Art. 
IV(60)).. 'Access' in the context of an OSI means both the physical access of 
thee inspection team and the inspection equipment to, and the conduct of 
inspectionn activities within, the inspection area (See Art. IV(57)). Under the 
'managedd access' provisions, the inspected State Party shall have the right 
throughoutt the inspection area to take measures to protect sensitive 
installationss and locations and to prevent disclosure of confidential 
informationn not related to the purpose of the inspection; the 'managed 
access'' regime relates both to the inspection area and to the facilities and 
structuress therein (Protocol, Part II, par. 86-96). Again, the powers of the 
inspectionn team are more extensive once continuation of the inspection has 
beenn approved,784 but it is provided that the inspected State Party shall have 
thee right to make the final decision regarding any access of the inspection 
team,, taking into account its obligations under the treaty and the provisions 
onn managed access (Protocol, Part II, par. 88(c)). Some particular intrusive 
fact-findingg methods, viz. overflights over the inspection area and the 
collectionn and removal of relevant samples from the inspection area, are 
investedd with even more specific procedures and guarantees.785 

Uponn conclusion of the inspection, the inspection team shall meet with the 
representativee of the inspected State Party to review the preliminary findings 
off  the inspection team and to clarify any ambiguities.786 The OSI results in 

Seee e.g. Protocol part II, par. 91: "If, following the continuation of the inspection in 
accordancee with Art. V, par. 47, the inspection team demonstrates credibility to the inspected 
Statee Party that access to buildings and other structures is necessary to fulfi l the inspection 
mandatee (...) the inspection team shall have the right to gain access to such buildings or other 
structures.""  A similar provision is made with regard to access to the site, but here no reference 
iss made to the decision on the continuation of the inspection (par. 96). 
7855 See Protocol Part II, par. 71-85 and par. 97-104. The inspection team shall have the right 
too conduct an overflight over the inspection area; additional overflights using additional 
equipmentt (such as gamma spectroscopy and magnetic field mapping) may be conducted 
subjectt to the agreement of the inspected State Party (par. 73). The analysis of samples shall 
takee place on-site as much as possible; 'off-site' analysis shall take place in at least two 
designatedd laboratories, that have been certified by the D-G (par. 102-103). 

Seee Protocol Part II , par. 109. Both the Head of the inspection team and the Representative 
off  the inspected State shall sign the inspection document. Note that at this stage of the 
inspection,, the CTBT does not yet speak of the inspection 'report' but instead refers to the 
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inspectionn reports (see Art. IV(62)). Such reports shall contain, inter alia, 
thee factual findings of the inspection team relevant to the purpose of the 
inspection;; an account of the co-operation granted during the OSI; a factual 
descriptionn of the extent of the access granted, including the alternative 
meanss provided to the team during the OSI. It is made explicit that differing 
observationss may be attached to the report, thereby acknowledging the 
possibilityy that consensus among the inspectors of the team may not be 
reached.. The D-G shall make draft inspection reports available to the 
inspectedd State Party, which shall have the right to provide the D-G within 
488 hours with its comments and explanations and to identify any 
informationn and data which, in its view, are not related to the purpose of the 
inspectionn and should not be circulated outside the TS. It is noticeable that 
thee D-G is under the obligation to incorporate the proposals for changes to 
thee draft inspection report wherever possible (See Art. F/(63)). This is yet 
anotherr indication that in the CTBT the right to conduct OSI is dealt with in 
aa most balanced and cautious manner. 

4.2,24.2,2 Stage 2 of the verification process: review 
Art.. 11(5) of the CTBT incorporates a general obligation of the States Parties 
too co-operate with the CTBTO in the exercise of its functions in accordance 
withh the treaty. States Parties shall consult, directly among themselves, or 
throughh the CTBTO or other appropriate international procedures, including 
proceduress within the framework of the UN and in accordance with its 
Charter,, on any matter which may be raised relating to the object and 
purpose,, or the implementation of the provisions, of the treaty. This very 
broadd provision, which has almost no restrictions as to its applicability, can 
interinter alia be made use of as soon as certain information, for example data 
obtainedd by the use of NTMs, has raised concerns in regard to other State-
Parties'' compliance. The States Parties are thus at liberty to review any 
suspiciouss behaviour among themselves or in the fora of their choice, in 
orderr to resolve the concerns about compliance. Also during the 
'consultationn and clarification' procedure, apart from obtaining additional 
facts,, review of the overall behaviour of the State Party concerned will take 
placee with a view to resolve the concerns raised. This loosely 
institutionalisedd procedure bears many features of diplomatic supervision. 
Revieww after institutionalised fact-finding by way of the conduct of OSI 
startss when the EC shall review the inspection report and (if applicable) any 
resultss from sample analysis in designated laboratories, relevant data from 
thee IMS, the assessments of the requesting and inspected States Parties, as 
welll  as other information that the D-G deems relevant (Art. IV(64-65)). On 
thiss basis, the EC shall address concerns as to whether any non-compliance 

'document'.. Within 24 hours after the conclusion of the inspection, the meeting of the 
inspectionn team and the representative of the State shall be completed. 
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withh the treaty has occurred, and whether the right to request an OSI has 
beenn abused. 

4.2.34.2.3 Stage 3 of the verification process: assessment 
Ass mentioned before, an assessment regarding compliance cannot be solely 
basedd on the data gathered and processed during the phase of monitoring.787 

Off  course a State Party may conclude as a result of 'diplomatic' supervision 
(e.g.. after bilateral consultations in line with Art. 11(5)) that its concerns 
withh regard to treaty compliance have been resolved. However, in the 
institutionalisedd variant, the organs of the CTBTO have a task in this 
respect.. If after an OSI has been conducted the EC reaches the conclusion, 
inn keeping with its powers and functions, that further action may be 
necessaryy with regard to non-compliance issues or issues of abuse of the 
rightt to request an OSI, it shall take the appropriate measures in accordance 
withh Art. V ('measures to redress a situation and to ensure compliance, 
includingg sanctions'). 

4.34.3 Provisions on dispute settlement in the CTBT 

Thee aforementioned broad Art. 11(5) offers a legal basis for consultations as 
aa first step in non-judicial dispute settlement, applicable to any matter which 
mayy be raised relating to the object and purpose and the implementation of 
thee CTBT. The provisions have not been further elaborated, but the explicit 
mentioningg in Art. 11(5) of 'the UN and its Charter' imply that States Parties 
mayy make use of all non-judicial techniques as provided for in Art. 33(1) of 
thee Charter, including resort to regional agencies or arrangements, to arrive 
att the settlement of the dispute. Art. VI of the CTBT offers similar 
proceduress for dispute settlement, albeit with regard to disputes concerning 
thee application or the interpretation of the treaty. This latter, specific article 
onn dispute settlement of the CTBT, is almost identical to Art. XIV of the 
CWCC (see supra). With regard to the 'institutionalised' procedure, the only 
differencee is that in the CTBT the EC, in contributing to the settlement of a 
dispute,, is explicitly allowed to 'bring the matter to the attention of the CSP' 
(VI(3)).788 8 

Itt is truly remarkable, that two treaties (the CTBT and the CWC) with 
related,, but not identical subjects, quite divergent substantive obligations 
andd in many respects completely different verification mechanisms, offer 

Seee again Protocol Part I, par. 18: "the IDC data shall be without prejudice to the final 
judgementt with regard to the nature of any event, which shall remain the responsibility of the 
Statess Parties (...)". 
7888 Two other 'differences' relate to article numbers. Art. VI(4) of the CTBT explicitly 
empowerss the CSP to establish a subsidiary organ for the purpose of settling disputes in 
accordancee with Art. II (26(j)), and Art. VI(6) provides that Art. VI is without prejudice to 
articless IV and V of the CTBT (verification and correction/enforcement). 
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almostt exactly the same provisions for dispute settlement. Then again, the 
applicationn of the provisions on dispute settlement is without prejudice to 
thee (treaty-specific) provisions on the process of verification and the 
provisionss of correction/enforcement (VI(6)). 

4.44.4 Provisions on correction/enforcement in the CTBT 

AA 'familiar1 internal sanction striking a member of the CTBTO which is in 
arrearss in the payment of its assessed contribution to the Organisation can be 
foundd in Art. 11(11). Such member shall have no vote in the Organisation 
(thatt is, in all of its organs) if the amount of its arrears equals or exceeds the 
amountt due for two full years. The CSP may nevertheless permit such a 
memberr to vote if according to the CSP the failure to pay is due to 
conditionss beyond the control of the member. In the context of OSI, in case 
ann OSI request is not approved or the OSI is terminated by the EC on the 
basiss that the request is abusive or frivolous, the EC has the power to 
implementt appropriate measures to redress the situation, including requiring 
thee requesting State Party to pay for the cost of any preparations made by 
thee TS, suspending the right of the requesting State Party to request an OSI 
forr a period of time as determined by the EC, and suspending the right of the 
requestingg State Party to serve on the EC for a period of time (see Art. 
IV(67)).. These internal sanctions are meant to ensure respect for the right to 
requestt OSI (by deterring abuse). 
Art.. V of the CTBT is about measures to redress a situation and to ensure 
compliance,, including sanctions. The CSP shall take the necessary 
measures,, as set forth in par. 2 and 3, to ensure compliance with the treaty 
andd to redress and remedy any situation which contravenes the provisions of 
thee treaty (V(l)).789 In cases where a State Party has been requested by the 
CSPP or the EC to redress a situation raising problems with regard to its 
compliancee and fails to fulfi l the request within the specified time, the CSP 
may,, inter alia, decide to restrict or suspend the State Party from the 
exercisee of its rights and privileges under the treaty (V(2)). This already 
strongg internal sanction is further strengthened by the fact that it is bound to 
remainn in force 'until the CSP decides otherwise'. 
Inn cases where damage to the object and purpose of the CTBT may result 
fromfrom non-compliance with the basic obligations of the treaty, the CSP may 
recommendd to States Parties collective measures which are in conformity 
withh international law (V(3)). Contrary to the CWC, the CTBT explicitly 
linkss damage to the object and purpose of the treaty to non-compliance with 

7899 In taking these measures, the CSP shall take into account, inter alia, the recommendations 
off  the EC (V(l)) . See also Art. II(26(g)). 
7900 A similar sanction appears in the CWC, but then it will last until the State Party concerned 
'undertakess the necessary action to conform with its obligations under the CWC' (Art. XII(2) 
CWC). . 
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itss Art. I ('basic obligations'). However, non-compliance with Art. I 
apparentlyy does not automatically damage the object and purpose of the 
CTBTT ('may result1); furthermore, it is up to the CSP to make (non-binding) 
recommendationss to the States Parties on collective measures. Also in the 
CTBTT the 'coping-stone' of the phase of correction/enforcement is found 
outsidee the treaty system. The CSP, or alternatively, if the case is urgent, the 
EC,, may bring the issue, including relevant information and conclusions, to 
thee attention of the UN (V(4)). Unlike the CWC, the final text of the CTBT 
doess not specify which organs of the UN are to be addressed. It is however 
obviouss that the UNGA and the UNSC come into the picture (in the draft 
textt of the CTBT of April 1996 both UN organs were still mentioned as 
such),, either one of them or both of them at the same time (since Art. V(4) 
doess not place any restrictions on the CSP's or EC's right to refer issues to 
thee UN). 

4.54.5 The interpretative element in the CTBT 

Itt can be expected that the interpretative element in the CTBT will come to 
thee fore in those instances where consultations have been provided for in the 
treaty-provisions.. The procedures providing for 'dispute settlement', 
'consultationn and clarification', the 'confidence-building measures' and 
moree general provisions like Art. 11(5) referring to consultations in the 
contextt of the obligation of the States Parties to co-operate with the 
CTBTO,, all bear in them opportunities for the interpretation and further 
specificationn of treaty provisions. It goes without saying that the organs of 
thee CTBTO can only contribute to the interpretative element if and when 
Statess Parties having a dispute choose to make use of institutionalised 
proceedings.. If States Parties choose to resolve disputes inter se (which 
resembless 'diplomatic' supervision), the interpretative element wil l be less 
apparent. . 
Ass always, the plenary organ of the supervising organisation in which all 
Statess Parties have representatives, the CSP of the CTBTO, is most suited to 
contributee to the interpretative element. As mentioned, the CSP has as one 
off  its functions to consider and review scientific and technological 
developmentss that could affect the operation of the treaty. As compared to 
thee CWC and the IAEA safeguards system, the CTBT contains not many 
specificc definitions (probably to avoid circumvention of prohibitions), 
whichh means that also in that respect there might be a task for the organs of 
thee CTBTO. Finally, also in the CTBT provision has been made for the 
convocationn of a Review Conference to review the operation and 
effectivenesss of the treaty with a view to assuring that the objectives and 
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purposess in the Preamble and the provisions of the treaty are being realised 
(Art.. Vffl(l)). 791 

ii .. Concluding remarks 

Thee treaties examined in this chapter all establish special international 
organisationss with supervisory tasks, having at their disposal an 
internationall  inspectorate and staff enjoying functional privileges and 
immunities.. All of the treaties furthermore implement confidentiality 
regimes,, of which the CWC has the most elaborate by far (including a 
separatee body for dispute settlement in confidentiality issues). The CWC is 
alsoo the first arms control treaty that endeavours to eliminate altogether a 
typee of weapons that can be considered militarily useful under certain 
circumstances.. The comprehensive scope of the substantive obligations (of 
conductt and of result) in the CWC, in connection with the problem of dual 
usee of chemicals and the resulting legitimate interests of States to protect 
confidentiall  (business) information, all account for the immense body of 
procedurall  and institutional law of the CWC. Furthermore, the supervisory 
mechanismm of the CWC not only focuses on materials (chemicals), but also 
separatelyy on (the control and destruction of) facilities. The inherent 
weaknesss of any system that, like the system of the CWC, relies on 
declarationss by the States Parties is to a considerable extent remedied by the 
extensivee regulations on systematic verification, primarily carried out by 
wayy of various 'routine' on-site inspections of declared sites and facilities 
andd confirmation of the States Parties' declarations by the OPCW. 
Challengee inspections can be carried out by the OPCW inspectorate at the 
Statess Parties' request. The large number of methods and related procedures 
availablee for fact-finding (in both the phases of monitoring and verification) 
standd in sharp contrast to the few provisions on the legal evaluation of the 
factss found, and the slender phases of dispute settlement and of 
correction/enforcement. . 

Thee IAEA safeguards system was the first global arms control system, 
providingg for a control mechanism directed at ensuring the peaceful uses of 
nuclearr material. The old structure, based on national systems of 
accountancyy for and control of nuclear material, has functioned well over 
thee past thirty years. The IAEA uses routine inspections to verify inter alia 
thee information provided by the member States. The safeguards system is 
directedd at controlling the transfer of nuclear material and hence is more 
limitedd in scope than the CWC, which also demands the destruction of 

7911 The first Review Conference is scheduled ten years after entry into force of the CTBT and 
furtherr Review Conferences may take place at intervals of ten years, or less if so decided by 
thee CSP as a matter of substance (Art. VIII(2)) . 
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chemicall  weapons. Rooted in history as it is, the IAEA safeguards-system 
breathess respect for the sovereignty of the member States and attaches great 
valuee toJheiiLacceptance of all its elements (as becomes particularly clear 
fromm the provisions on limited access regarding inspections). 'Special' 
(challenge)) inspections can be carried out by the IAEA on its own initiative. 
Thee shortcomings of the system that have come to the surface in the cases of 
Iraqq and the DPRK and that necessitated the IAEA to adapt to the new time-
framee have not been entirely remedied by the Model Additional Protocol 
thatt was adopted in response to these challenges. Even though the Agency 
hass become somewhat less dependent on the ad hoc co-operation by the 
Statess Parties in the gathering of information, reliance is still to a large 
extentt on the preparedness of the States to provide full and adequate 
declarations.. Nevertheless, if the system is strictly complied with the 
Agencyy wil l be able to recognise much earlier than before if and when a 
Statee is in the process of trying to develop a nuclear weapons-capability; as 
such,, the Model Additional Protocol could be said to provide for some kind 
off  'early warning' mechanism. 
Thee drafters of the CTBT have made grateful use of the 'measurability' of 
thee subject matter of the CTBT, viz. nuclear explosions. In contradistinction 
too both the IAEA safeguards system and the CWC, the supervisory 
mechanismm of the CTBT does not have to rely on declarations provided by 
individuall  States Parties. Consequently, there was no need for lengthy 
proceduress for the verification of State declarations. Instead, most fact-
findingg takes place by the constant gathering as well as the routine 
processingg and analysis of relevant data in the IMS, which has been 
conferredd on the supervisory organisation, the CTBTO (more specifically, 
thee IDC of the TS). Thanks to this institutional design, these data are 
accessiblee to all States Parties, which is important for the CTBT to be 
successfull  as a political instrument. In addition, the method of OSI, which 
occupiess an important place in the CWC and in the IAEA safeguards system 
ass an independent fact-finding method, is more of a 'last resort' character in 
thee CTBT and is only available in some kind of 'challenge' form. Unlike the 
CWCC and the safeguards system, no organ seems to have the power to make 
aa formal assessment in the CTBT concerning (non-) compliance with the 
basicc obligations of the treaty. The provisions on dispute settlement and on 
correction/enforcementt of the CTBT are almost identical in substance to 
thosee of the CWC. 
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