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2.1 INTRODUCTION

The process of digital transformation, the accompanying problems of online dis-
information and hate speech, and the decline in media freedom, all of which
are widely seen as threatening democracy, have triggered responses from both
main European policy-makers: the European Union (EU) and the Council of
Europe (CoE).! Both organisations have decades-long history in media policy and
regulation. However, they have until recently followed different logics of regula-
tory intervention. The Cok standards are grounded in a fundamental rights-based
approach, with the right to freedom of expression enshrined in the European
Convention on Human Rights (ECHR) as its centrepiece. The EU has relied on
its competence to regulate the internal market, focusing on the economic rather
than the political and cultural dimension of the media. Recent EU initiatives,
most saliently the Furopean Media Freedom Act (EMFA), have shifted towards
a more fundamental rights-oriented approach. The increasingly convergent
approaches of the EU and the CokF raise questions about the interplay between
the two systems and the importance of their consistency. This chapter analyses the
relationship between the two frameworks and how it could benefit from strength-
ening. To that end, it describes how CoE and EU media rules governing (online)
expression have grown to overlap; analyses why a closer relationship between the
two frameworks may be required; and explores how such a relationship may be
operationalised.

Damian Tambini, ‘Media freedom, regulation, and trust: A systemic approach to information dis-
order’, in Artificial Intelligence — Intelligent Politics Challenges and Opportunities for Media and
Democracy (Strasbourg: Council of Europe Publishing, 2020).
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2.2 THE EMERGING OVERLAP BETWEEN COUNCIL OF EUROPE
AND EUROPEAN UNION RULES ON (ONLINE) EXPRESSION

Furopean media regulation and governance is marked by its complex, multileveled,
multi-stakeholder, and interjurisdictional environment and a number of different,
‘formally independent but functionally interdependent actors and institutions’)?
including the EU, the CoE their respective Member States, media regulators and
self-regulatory bodies, media organisations and their associations, platforms, civil
society organisations, and other interest groups. It is recognised that the challenges
brought about by the structural transformation of the public sphere cannot and
should not be addressed by states alone.3

In this transnational environment characterised by market disruption and demo-
cratic backsliding, two things emerge with some clarity. Firstly, the complex media
architecture can benefit from international co-operation, as the scale of globalisa-
tion combined with digitisation poses regulatory challenges that cannot be success-
fully tackled in isolation.* Secondly, despite the CoE’s and EU’s different starting
points, the dual economic and cultural/political nature of the media has proven dif-
ficult to separate from the beginning, since the regulation of one aspect often entails
regulation of the second.® The 1980s development of cross-border television policy
showed that while the EU Television without Frontiers (TVwF) Directive and the
CoLEl European Convention on Transfrontier Television (ECTT) were prepared
in parallel, they converged on the topics covered and, to a certain extent, on the
wording.® This happened although EU policy started from common market objec-
tives and made media services the focus of its attention, while the CoE’s approach
was underpinned by the parties’ commitment to the free flow of information and the
promotion of the cultural and opinion-making role of broadcasting.”

Beata Klimkiewicz, ‘Introduction. Harmonizing European media policy: Supranational regulatory

trends and national responses’, in Beata Klimkiewicz (ed.), Media Freedom and Pluralism: Media

Policy Challenges in the Enlarged Europe (Budapest: Central European University Press, 2013),

XI-XXVL

3 Council of Europe, Committee of Ministers, ‘Recommendation CM/Rec(2022)11 of the Committee
of Ministers to Member States on Principles for Media and Communication Governance’, 6 April
2022.

+ OECD, OECD Best Practice Principles for Regulatory Policy (Paris: OECD Publishing, 2021).

5 Christina Etteldorf, ‘Why the words “but” and “however” determine the EMFA’s legal basis’,

Verfassungsblog, 13 June 2023.

Council Directive 89/552/EEC of 3 October 1989 on the Coordination of Certain Provisions Laid

down by Law, Regulation or Administrative Action in Member States Concerning the Pursuit of

Television Broadcasting Activities, 298 O] L § (1989); European Convention on Transfrontier

Television, ETS No. 132 § (1993), https://rm.coe.int/168007bodS; Pierre Goerens, ‘Interplay between

relevant European legal instruments ECTT and TVwF Directive: Competition or complementar-

ity?’, in Susanne Nikoltchev (ed.), Audiovisual Media Services without Frontiers: Implementing the

Rules (IRIS Special, 2006), available at: https://rm.coe.int/iris-spe-2006-2-en-optim-pdf/16807834a1.

6

~

Council of Europe, Committee of Ministers, ‘Committee of Ministers Declaration on the Freedom
of Expression and Information’, 29 April 1982.
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2 European Media Policy Grounded in Fundamental Rights 63

The example of the TVwF Directive and the ECT'T also illustrates how the rela-
tionship between two systems is influenced by the — at times diverging — political
will of the respective organisations, even when their membership significantly over-
laps (twenty-seven of the forty-six CoE. Member States are also members of the EU).
The instruments were, as mentioned, similar in substance, and the need for their
modernisation was recognised around the same time. Following the substantial revi-
sion of the TVwF Directive in 2007, it was renamed the Audiovisual Media Services
Directive (AVMSD)® and later codified in 2010.9 This revision necessitated aligning
the ECTT with the AVMSD to ensure coherence between the two instruments and
provide legal certainty for both states and transfrontier broadcasters. The ECTT
underwent a revision process in 2009, but negotiations were discontinued after the
European Commission asserted the exclusive competence of the EU in most mat-
ters covered by the ECTT and reminded EU Members States that they could not
independently become parties to a revised ECTT. However, the Commission did
not take a position on negotiating a revision of the ECTT on behalf of its Member
States. In practice, this meant that the negotiations on the ECTT revision stalled.
Subsequent discussions with Coll Member States and media regulatory authorities
indicated that the ECTT continues to offer added value but would require updating
to remain relevant. Despite this, a consensus has yet to emerge to undertake con-
crete steps towards another revision process."

This experience underlines the important role of political will, a factor to bear in
mind as overlapping efforts by the EU and the CoE in the area of media policy and
regulation have intensified in recent years. EU activity in this area has increased to
address changes to the media system due to democratic backsliding, platformisation,
and digitisation. However, we will not focus on political considerations involved in
international media regulation, but rather examine why closer relationship between
CoE and EU media law might be necessary and how such an alignment could be
operationalised in the future. We will start by highlighting a few of the more impor-
tant recommendations and regulations to show how the hitherto separate regulatory
rationales of the two organisations are converging.

Directive 2007/65/EC of the European Parliament and of the Council of 11 December 2007 amending
Council Directive 89/552/EEC on the coordination of certain provisions laid down by law, regulation
or administrative action in Member States concerning the pursuit of television broadcasting activities.
9 Directive 2010/13/EU of the European Parliament and of the Council of 10 March 2010 on the coor-
dination of certain provisions laid down by law, regulation or administrative action in Member States
concerning the provision of audiovisual media services (Audiovisual Media Services Directive)
(Codified version).

A Draft second amending protocol to the European Convention on Transfrontier Television (with a
consolidated version) was prepared by the Standing Committee on Transfrontier Television (T-TT)
to that end, available at: https://search.coe.int/em?i=ogoooo16805do8oa.

For details consult the note prepared by the CoE’s Steering Committee on Media and Information
Society (CDMSI), available at: https://rm.coe.int/1680707a83 and replies to the 201718 questionnaire
available at: https://tinyurl.com/yc2azvuh.
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2.2.1 Council of Europe

The CoE'’s decision-making body, the Committee of Ministers (CM), has responded
to the last decade’s developments in the media ecosystem by applying its fundamen-
tal rights approach to these new developments. It has done so by adopting a pack-
age of recommendations establishing or updating principles for combating hate
speech, promoting media pluralism and quality journalism, conducting electoral
campaigning online, and enacting media governance in the platformised world.”
Recommendation CM/Rec(2022)16 on combating hate speech, building on the
European Court of Human Rights (ECtHR) case law, maps out a comprehensive
legal and policy framework for dealing with different categories of hate speech,
depending on their severity. It focuses on the online dimension of hate speech and,
among other things, provides guidance to states for putting in place proportionate
obligations on online platforms. It also provides guidance to platforms for imple-
menting human rights-compliant content moderation policies. Recommendation
CM/Rec(2022)12 on electoral communication and media coverage of election cam-
paigns addresses concerns about the fairness and legitimacy of electoral processes
related to the new formats and digital techniques of online campaigning, including
disinformation campaigns and abuse of microtargeting. Finally, Recommendation
CM/Rec(2022)11 on principles for media and communication governance estab-
lishes a comprehensive checklist detailing how to develop and enforce governance
instruments and which contemporary challenges should be addressed by them.
Its aim is to prevent states and other powerful actors from abusing their powers to
restrict freedom of expression and media independence.

These recommendations provide guidance to Member States and other stake-
holders, regulatory authorities, platforms and media, and offer a broad framework
with a range of implementation options to accommodate different legal systems.
However, in the current context of democratic backsliding — where politicians
increasingly come to power through democratic means only to undermine demo-
cratic institutions and dismantle channels of accountability — freedom of expression
is increasingly under threat from political authorities, including in some European
countries. Successive annual reports by the Col Secretary General on the State of
Democracy, Human Rights and the Rule of Law, based on a number of sources but
primarily ECtHR case law, and alerts on serious threats to media freedom posted
on the CoE Platform for the Safety of Journalists,'* highlight a rise in harassment,

The recommendations can be found on the dedicated website, available at: www.coe.int/en/web/

freedom-expression/committee-of-ministers-adopted-texts.

5 Rasmus Kleis Nielsen, ‘The worst threats to journalism come from politicians. The best defence
against them is serving the public’, Reuters Institute for the Study of Journalism, 28 September, avail-
able at: https://tinyurl.com/yc45wtS4.

4 The CoE Platform to promote the protection of journalism and safety of journalists is a mechanism

for monitoring and addressing threats against journalists and media professionals, ranging from
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online hate speech, violence targeting media professionals, restrictive legislation,
large-scale website blocking, and the misuse of laws, such as strategic lawsuits against
public participation (SLAPPs), to stifle critical voices.”> While the CoF. does not
carry out systematic monitoring of the state of freedom of expression, making a reli-
able assessment of the implementation of each standard challenging, it is reasonable
to assume that soft-law standards are poorly implemented in countries where dem-
ocratic norms and institutions are under strain. Nevertheless, there are also positive
developments. A qualitative analysis of the implementation of Recommendation
CM/Rec(2022)16 on combating hate speech (2024) shows that Member States have
made progress in aligning national legislation with the recommendation, inter alia
by introducing remedies for both offline and online hate speech that ‘offer propor-
tionate redress while upholding freedom of expression through nuanced approaches
and effective safeguards’ ¢

2.2.2 BEuropean Union

The EU, which has traditionally focused on the economic aspects of the media,
has in recent years explicitly aimed to address threats to freedom of expression
and to the media’s democratic function that have traditionally been the CoE’s
domain. The European Media Freedom Act (EMFA) and the anti-SLAPP
Directive address threats to media freedom by introducing measures aimed at pro-
tecting the media and journalists from interference by political and other power-
ful actors.’? The EMFA Explanatory Memorandum evokes the role of information
as a public good, acknowledges that media companies cannot be treated in the
same way as other businesses, and emphasises that their independence must be

harassment and physical attacks to legal and political pressures. The platform is a collaboration
between the organisation and a network of prominent press freedom organisations, which post
alerts according to their own vetting processes and standards. Available at: https:/fom.coe.int/en/
accueil.

5 Council of Europe (2021), ‘State of democracy, human rights and the rule of law. A democratic

renewal for Europe’, Report by the Secretary General of the Council of Europe 2021, 6 and 3748,

available at: https://rm.coe.int/annual-report-sg-2021/1680a264a2; Council of Europe (2023), ‘State of

democracy, human rights and the rule of law. An invitation to recommit to the values and standards of

the Council of Europe’, Report by the Secretary General of the Council of Europe 2023, 8 and 37-52,

available at: https://rm.coe.int/secretary-general-report-2023/1680ab2226.

Council of Europe (2024), ‘Compilation of promising practices on combating hate speech at national

level’, Steering Committee on Anti-Discrimination, Diversity and Inclusion (CDADI) and Steering

Committee on Media and Information Society (CDMSI), study prepared by Jennifer Jackson-Preece,

6, available at: https:/tinyurl.com/4cjSnntv.

7 Directive (EU) 2024/1009 of 11 April 2024 on protecting persons who engage in public participation
from manifestly unfounded claims or abusive court proceedings (‘Strategic lawsuits against public
participation’), O] 2024 No. L1069; Regulation (EU) 2024/1083 of the European Parliament and of the
Council of 11 April 2024 establishing a common framework for media services in the internal market
and amending Directive 2010/13/EU (European Media Freedom Act), O] 2024 No. L1083.

16
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protected at the EU level.®® The Regulation on the Targeting and Transparency
of Political Advertising additionally aims to strengthen the role that journalists
and other societal watchdogs play in the media system by increasing their access
to information on the way political advertisements are prepared and distributed."
Finally, although the Digital Services Act (DSA) is a horizontal piece of legisla-
tion (and as such arguably does treat the media like any other business), it too
requires very large online platforms to assess and mitigate risks that their services
pose to ‘freedom of expression and information, including the freedom and plu-
ralism of the media’.*

The EU continues to emphasise the economic nature of the media as well. In
part this is because it is legally required to do so. The EU lacks a legal basis for reg-
ulating the media to safeguard freedom of expression, and most of its new laws are
therefore based on its competence to regulate the internal market.* This requires
the EU to argue that it regulates media freedom, platforms, and political advertis-
ing at least in part to facilitate the provision of cross-border services.” Establishing
a minimum level of responsibility is also necessary to prevent the fragmentation
of the internal market that would occur if Member States individually addressed
the challenges posed by platformisation and digitisation. The increased responsi-
bilities that have been (mainly) imposed on platforms require EU law to engage
with new freedom of expression issues where access to legal content is restricted.”

EMFA p. 1, Proposal for a Regulation of the European Parliament and of the Council establishing a
common framework for media services in the internal market (European Media Freedom Act) and
amending Directive 2010/13/EU, 1 citing the 2021 State of the Union Address by President von der
Leyen, Strasbourg, 15 September 2021.

Hungary voted against all three laws in the Council and at the time of writing is contesting the valid-
ity of the EMFA before the CJEU (CJEU Hungary v. Parliament and Council, C-486/24). All other
Member States voted to adopt the EMFA, the anti-SLAPP directive, and the Political Advertising
Regulation, with the exception of Austria and Estonia, who abstained from the Council vote on the
Political Advertising Regulation.

Regulation (EU) 2022/2065 of the European Parliament and of the Council of 19 October 2022 on
a Single Market for Digital Services and amending Directive 2000/31/EC (Digital Services Act), O]
2022 No. L277, Art. 34(1)(b). See also, on the freedom of expression implications of Art. 14 DSA, Jodo
Pedro Quintais, Naomi Appelman and Ronan Fahy, ‘Using terms and conditions to apply fundamen-
tal rights to content moderation’ (2023) 24(5) German Law Journal 881-gu1.

Kristina Irion and Peggy Valcke, ‘Cultural diversity in the digital age: EU competences, policies
and regulations for diverse audiovisual and online content’ in Evangelia Psychogiopoulou (ed.),
Cultural Governance and the European Union: Protecting and Promoting Cultural Diversity in Europe
(London: Palgrave Macmillan, 2015); Max Z. van Drunen, Natali Helberger and Ronan O Fathaigh,
“The beginning of EU political advertising law: Unifying democratic visions through the internal mar-
ket’ (2022) 30(2) International Journal of Law and Information Technology 181-199 at 192.

Bruno De Witte, ‘Non-market values in internal market legislation” in Niamh Nic Shuibhne (ed.),
Regulating the Internal Market (Cheltenham: Edward Elgar, 2006), pp. 61-86.

For an analysis of the freedom of expression implications of the EU’s Al policy, see Colin Porlezza,
‘Promoting responsible Al: A European perspective on the governance of artificial intelligence in
media and journalism’ (2023) 48(3) Communications 370-394 at 380; Natali Helberger and Nicholas
Diakopoulos, “The European Al Act and how it matters for research into Al in media and journalism’
(2023) 11(9) Digital Journalism 1751-1760 at 1753.

19

20

21
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For example, the Copyright Directive in effect requires platforms to filter the con-
tent their users upload to prevent the unauthorised distribution of copyrighted
material.** The regulations on both terrorist content and political advertising
impose obligations to remove content within a certain time after a notification has
been received.” Finally, the revised AVMSD and DSA impose open-ended obli-
gations on platforms to address both illegal and harmful content** The DSA in
particular requires very large online platforms to assess and mitigate a wide range
of systemic risks. These risks cover, in brief, the dissemination of illegal content
as well as (foreseeable) effects on fundamental rights, the democratic system, and
health. The DSA lists eleven examples of how platforms may mitigate these risks,
including by adapting their moderation, recommender, and advertising systems.*”

2.3 THE CASE FOR A CLOSER RELATIONSHIP BETWEEN
THE COE AND THE EU IN MEDIA LAW

The significant expansion of EU media law and policy, combined with the EU’s
focus on safeguarding fundamental rights, creates a potential tension with the CoE
standards that have traditionally governed the fundamental rights aspects of media
policy on the European level. In this section we explore the need for a closer rela-
tionship between the two legal frameworks, focusing on the need for consistency,
normative guidance for the new EU rules, and the practical effect of CoE standards.

2.3.1 Consistency

The 1990s saw the geographic enlargement of both the CoE and the EU, as well as
treaty reforms that extended EU competences to the area of human rights protec-
tion, resulting in a dual system of rights, actors, and legal instruments. Subsequently,
particularly in the light of the Charter of Fundamental Rights of the European
Union (CFREU or Charter), calls were made for ensuring maximum consistency of

#* Case C-go01/19, Poland v. Parliament and Council [2022] ECLLI:EU:C:2022:297; Directive (EU)
2019/790 of the European Parliament and of the Council of 17 April 2019 on copyright and related
rights in the Digital Single Market and amending Directives 96/9/EC and 2001/29/EC, O] 2019 No.
Li3o., pp. 92125 (2019) Art. 17.

% 4CT Political Advertising Regulation’, 9 May 2023, available at: https:/tinyurl.com/ydkbjypx Art. g;

Regulation (EU) 2021/784 of the European Parliament and of the Council of 29 April 2021 on

Addressing the Dissemination of Terrorist Content Online (Text with EEA Relevance), Pub. L. No.

32021R0784, 172 O] L (2021), Art. 3.

Directive (EU) 2018/1808 of the European Parliament and of the Council of 14 November 2018

amending Directive 2010/13/EU on the coordination of certain provisions laid down by law, regu-

lation or administrative action in Member States concerning the provision of audiovisual media
services (Audiovisual Media Services Directive) in view of changing market realities, O] 2018 No.

L.303/69., Art. 28(b); DSA Art. 14, 34, 35.

DSA Art. 35(1)(a-k).

26

v
~
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fundamental rights standards across Europe®® to prevent fragmentation and conflicts
between the two systems that might weaken overall protection and undermine legal
certainty in this field.*

An initial period of uneasy relations and competition between the organisations
following the EU’s venture into the area of fundamental rights was overcome with
the conclusion of a Memorandum of Understanding (MoU) in 2007, acknowl-
edging and also furthering the strategic partnership between the organisations.
Although the MoU is not a legally binding agreement, it constitutes a framework for
political dialogue and cooperation including in the area of freedom of expression
and information, which has since been consistently identified as a priority area of
cooperation between the two organisations.> The MoU recognises the CoE as the
Furope-wide reference point for human rights and specifies that its norms would be
cited as a reference in EU documents.3* [t further states that coherence between EU
law and the relevant CoE conventions will be ensured, specifying that accession of
the EU to the ECHR ‘would greatly contribute to coherence in the field of human
rights in Europe’. The MoU does not, however, provide any details on accession
such as deadlines or procedures.3

The Court of Justice of the European Union (CJEU) has twice blocked EU
accession to the ECHR3* Moreover, despite strengthening their relationship
through the MoU, the EU is not a party to the CoE. This being the case, CoE

# Jean-Claude Juncker, ‘Council of Europe — European Union: “A sole ambition for the European

continent”, Parliamentary Assembly, 11 April 2006, available at: https://pace.coc.int/en/files/11264/
html.

Anna-Luise Chané et al., ‘EU engagement with other European regional organisations’, European
Commission, 30 April 2016, 67. Citing a statement by L. Wildhaber, President of the European
Court of Human Rights, made on 7 March 2000 before the Minister's Deputies’ Rapporteur Group
on Relations between the Council of Europe and the Furopean Union (GR-EU). Parliamentary
Assembly of the Council of Europe, Communication from Committee of Ministers, Doc 8767 — 8
June 2000.

3°° Memorandum of Understanding between the Council of Europe and the European Union, available

29

at: hitps://rm.coe.int/16804¢437b.

3" Chané et al., ‘EU engagement with other European regional organisations’, 35-37.

3* Para. 17 of the MoU: ‘The European Union regards the Council of Europe as the Europe-wide refer-
ence source for human rights. In this context, the relevant Council of Europe norms will be cited as
a reference in European Union documents.”

33 Chané et al., ‘EU engagement with other European regional organisations’, 31.

3% In Opinion 2/94 (Accession to the ECHR [1996] ECR I-521), the CJDEU found that the EU lacked
competence to accede to the ECHR, following which a such a provision was included in the Lisbon
Treaty. Article 6(2) TEU requires the EU to accede to the ECHR, and on the side of CoE, Protocol
No. 14 was added to the ECHR explicitly enabling the EU to accede to the Convention. In 2013 an
agreement was reached on a draft accession treaty, which was however found incompatible with
the EU constituent treaties by the CJDEU in its Opinion 2/13 (Accession of the European Union
to the ECHR, EU:C:2014:2454). A third attempt is underway. For details see Steering Committee
for Human Rights, ‘Report to the CDDH Ad Hoc Negotiation Group (“46+17) on the accession of
the European Union to the European Convention on Human Rights’, 30 March 2023, available at:
https://tinyurl.com/4ebshutr.
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2 European Media Policy Grounded in Fundamental Rights 69

standards do not (in general)?® require that EU law is consistent with these stan-
dards, as they do not apply to the EU.3° That does not mean, however, that the EU
is free to disregard the standards set by the CoE. After all, CoE standards do apply
to the member states that co-legislate and apply EU law. EU law that conflicts
with CoE standards would therefore force Member States to choose between their
obligations under EU and CoE law.3” This tension, scholars argue, is one of the
reasons the CJEU first introduced fundamental rights into the EU legal order.3®
By recognising fundamental rights that result from international agreements and
national constitutional traditions as general principles of EU law, the CJEU could
avoid putting Member States in a situation in which they might disregard EU law
to comply with their other human rights obligations. Note that this logic holds
only for Cok standards that are binding on Member States, most importantly the
ECHR. Recommendations of the Committee of Ministers (unless made legally
binding by having been incorporated in ECtHR case law) do not trigger the legal
conflict described here.

EU legislators have since formalised the link between EU law and the ECHR in
treaties.?? Article 52(3) of the Charter establishes that Charter rights that correspond
to rights under the ECHR (which the articles governing freedom of expression do)
shall have the same meaning and scope. Crucially, the CJEU has held that the right
to freedom of expression in the Charter has the same meaning and scope as article
10 as interpreted by the ECtHR.° This is key, as much of the value of Article 10
ECHR lies in the extensive body of case law that concretises what its broad princi-
ples mean in practice. Moreover, any other interpretation would leave unresolved
the underlying danger that EU law and the ECHR impose diverging obligations on
Member States, as EU law could still conflict with binding ECtHR judgements.

3 The EU has ratified a few other CoE conventions, namely those on gender-based violence and terror-
ism, medicinal products, and the welfare of farmed animals. EU institutions will have to comply with
these conventions when crafting or enforcing laws in these areas, most notably the DSA provisions on
platforms’” obligation to assess and mitigate the dissemination of illegal content and effects on public
health and gender-based violence. For a full list of the CoE conventions the EU can ratify and has
ratified, see https:/tinyurl.com/ycy3ykky.

36 Lorand Bartels, ‘The EU’s human rights obligations in relation to policies with extraterritorial effects’

(2014) 25(4) European Journal of International Law 1071-1091 at 1078.

37 The ECtHR can review Member States” actions when they enact EU law; in theory it may also be able

to review cases against Member States collectively for acts of the EU. Koen Lenaerts, Piet Van Nuffel

and Tim Corthaut, ‘Fundamental rights and general principles of Union law’, in Koen Lenaerts, Piet

Van Nuffel and Tim Corthaut (eds.), EU Constitutional Law (Oxford: Oxford University Press, 2021),

p. 662.

Steven Greer, Janneke Gerards and Rose Slowe (eds.), Human Rights in the Council of Europe and

the European Union: Achievements, Trends and Challenges (Cambridge: Cambridge University Press,

2018), p. 238

39 An ‘explicit endorsement’ of the CJEU’s case law, in the co-authored words of its president. Koen
Lenaerts and Jose A. Gutiérrez-Fons, “The constitutional allocation of powers and general principles
of EU law’ (2010) 47(6) Common Market Law Review 1663.

4 Case C-460/20, TU and RE v Google LLC [2022] EU:C:2022:962.

38
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Secondary EU law can strengthen links to CoL standards, for example by noting
in the recitals that the directive or regulation at issue is based on CoE standards (in
which case these standards arguably carry stronger interpretative value).* The EU
laws discussed in this chapter do not establish such direct links, with an exception
for the Political Advertising Regulation.# As a result, the obligation to ensure con-
sistency between EU secondary law and ColL standards results only from the general
requirement that EU secondary law is interpreted in conformity with the Charter
and, by extension, Article 10 ECHR, ECtHR case law, and any CoE recommenda-
tions that the ECtHR has incorporated into its case law.#> This case law is especially
relevant for the many open norms that impact fundamental rights and that courts
and regulatory authorities will have to concretise. Examples are the obligation that
the DSA imposes on platforms to assess and mitigate systemic risks to fundamen-
tal rights, and the conditions under which spyware may be used against the media
under the EMFA #

2.3.2 Normative Guidance

A closer relationship between the EU and the CoL can also provide the EU with
important normative guidance on the freedom of expression issues raised by its
increasing regulation of (online) speech. The EU has historically been a primar-
ily economic organisation.¥® The economic power that the EU has accumulated
over the decades is arguably what now positions it to tackle the challenges to the
democratic system posed by large US tech companies, cross-border technology, and
Member States dependent on EU subsidies.#® But the EU’s economic focus has also
meant its institutions and policy framework have not been developed to engage with
the freedom of expression implications involved in regulating online speech. By
contrast, ECtHR case law provides extensive guidance on this issue. It is moreover
complemented by reports and recommendations of the Committee of Ministers

4 See e.g. Directive (EU) 2019/1937 of the European Parliament and of the Council of 23 October 2019
on the Protection of Persons Who Report Breaches of Union Law, 305 OJ L § (2019).

4 The Political Advertising regulation clarifies that its definition of ‘political actor’ includes ‘[concepts
defined in] international legal instruments such as those of the Council of Europe’. 4CT Political
Advertising Regulation Rec. 22.

4 Phil Syrpis, ‘The relationship between primary and secondary law in the EU’ (2015) 52(2) Common
Market Law Review. The case for interpreting the directives and regulations at issue in this chapter in
conformity with fundamental rights is strengthened by the emphasis their recitals place on fundamen-
tal rights.

# EMFA Art. 4; DSA Art. 34, 35.

# Greer, Gerards, and Slowe, ‘Human Rights in the Council of Europe and the European Union’, 238.

# For example, the EU has made Hungary’s access to around €10 billion of COVID recovery funds
and €22 billion of EU structural funds dependent on rule of law reforms, particularly regard-
ing corruption and judicial independence. Laura Dubois and Marton Dunai, ‘EU approves
tranche of Hungary’s frozen funds’, Financial Times, 23 November 2023, available at: www.ft.com/
content/6fabd3ss-c8ca-4eab-bgos-8a5368do87b.
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that analyse how freedom of expression principles can be safeguarded in relation
to contemporary topics such as the roles of platforms and algorithms. To be able to
provide this guidance, the CoE has built up both strong internal expertise on free-
dom of expression and a wide network of academic, governmental, and civil society
experts.’

Drawing on the Col’s long-standing work on freedom of expression offers the EU
ready-made, expert, and relatively detailed guidance about what the most important
technological challenges to freedom of expression are and how they should be navi-
gated. The new EU legal framework is in sore need of such guidance.** Although the
basic rules about how freedom of expression should be safeguarded have now been
laid down, these rules contain many open norms that courts and public authorities
will have to operationalise. One example is the obligation the DSA imposes on large
platforms to assess and mitigate the effects of their services on media pluralism. For
example, the CoE’s recommendations on media pluralism and the financial sus-
tainability of quality journalism address the ways in which platforms’ recommender
systems potentially limit users’ access to diverse and high-quality information, and
suggest a number of ways in which this impact could be addressed.#

Cok standards can also offer increased legitimacy to the operationalizing of EU
law that impacts freedom of expression. Many of the EU laws at issue offer consider-
able space for public authorities and courts to determine how freedom of expression
is safeguarded in practice. Drawing on the framework established by the CoE can
ensure that EU law is operationalised in a way that fits with long-standing freedom
of expression principles. Furthermore, the recommendations of the Committee of
Ministers have been drafted by experts on the specific freedom of expression topics
that they cover and reflect a consensus among the Member States of the CoE on
how contemporary challenges in this field should be addressed.

The way the CoE’s normative guidance can be incorporated into EU standards
depends on the availability and flexibility of EU law and CoF standards on a specific
issue. In some cases, EU law contains (very) open norms that CoFE, guidelines can be
used to concretise. For example, the DSA requires platforms to assess and mitigate
a wide variety of systemic risks without specifying what measures are appropriate

4 Greer, Gerards, and Slowe, ‘Human Rights in the Council of Europe and the European Union’, 70.

# Tt should be noted that critiques that the EU should not reinvent the wheel in human rights policy
emerge with regularity as XU policy expands to cover new human rights. Olivier De Schutter, “The
two Europes of human rights: The emerging division of tasks between the Council of Europe and the
European Union in promoting human rights in Europe’ (2007) 14(3) Columbia Journal of European
Law 509-562; Gulara Guliyeva, Joining forces or reinventing the wheel? The EU and the protection
of national minorities’ (2010) 17(2) International Journal on Minority and Group Rights 287—305.

49 DSA Art. 34, 35; Council of Europe, Committee of Ministers, ‘Recommendation CM/Rec(2018)1
of the Committee of Ministers to member States on Media Pluralism and Transparency of Media
Ownership’, 7 March 2018, para. 2.5; Council of Europe, Committee of Ministers, ‘Recommendation
CM/Rec(2022)4 of the Committee of Ministers to member States on promoting a favourable environ-
ment for quality journalism in the digital age’, 17 March 2022, para. 2.2.1, 2.2.3.
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in any given case. Col, recommendations provide such guidance with regard to a
number of issues either explicitly or implicitly covered by the DSA’s systemic risk
provisions, such as media pluralism, hate speech, and children’s rights.>® Similarly,
ECtHR case law and CoE recommendations could provide guidance about what the
concept of ‘editorial independence’, in Article 17 of the EMFA proposal, requires in
practice.5" In other cases, the extent to which the CoEY’s normative guidance can be
incorporated into EU law is limited. For example, the CoE has provided extensive
guidance on the way media should be defined, emphasising the contribution to the
public interest over profit motives or association with a professional news organisa-
tion. Providing a professional and commercial service is however a key part of the
way the EMFA defines media.>

CoL recommendations can also perform an agenda-setting function. The CoLl
can indicate which freedom of expression issues are particularly pressing and what
measures are needed by highlighting them as (sub-)themes of its recommendations
and reports. In doing so, the CoL is moreover able to take a broader view than the
institutions applying or designing EU law. In contrast to those institutions, the CoE
is not restricted by the EU’s limited competences in the area of freedom of expres-
sion or by the lack of a specific legal provision to apply. This allows the CoL to
indicate where other measures than the ones provided by the EU legal framework
might be more appropriate, or what responsibilities other actors such as Member
States bear. This in turn enables the EU to assess how its actions fit into the broader
human rights framework, or alternatively when EU action may be particularly
important because other actors fail to exercise responsibility.

For example, one of the main ways in which the EMFA and the Digital Markets
Act strengthen media organisations” position vis-a-vis platforms is by giving them
increased access to data on the way advertising and audience measurement systems
perform.> This is expected to strengthen the media’s financial position by allowing
them to evaluate the performance of their content and the share of advertising rev-
enue they are paid.>* The CokF has similarly called for such transparency as part of
a broader analysis of the financial sustainability of quality journalism that also cov-
ers other aspects of the platform—press relationship (such as prioritisation of media

Committee of Ministers, ‘Recommendation on Media Pluralism and Transparency of Media

Ownership’, Council of Europe, Committee of Ministers, ‘Recommendation CM/Rec(2018)7 of the

Committee of Ministers to member States on Guidelines to Respect, Protect and Fulfil the Rights

of the Child in the Digital Environment’, 4 July 2018; Council of Europe, Committee of Ministers,

‘Recommendation CM/Rec(2022)16 of the Committee of Ministers to member States on Combating

Hate Speech’, 20 May 2022.

5 [Editorial note: Article 17 of the EMFA proposal became Article 18 of the adopted text.] Ronan Fahy,
Theresa Seipp, and Max Z. van Drunen, ‘Defining the “media” in Europe: pitfalls of the proposed
European Media Freedom Act’ (2023) 15(1) Journal of Media Law 39—51.

5* Joan Barata, ‘Problematic aspects of the European Media Freedom Act— Old and new’, Media@LSE
(blog), 2 May 2023, available at: https://tinyurl.com/mrwasj6u.

53 EMFA Art. 24, DMA Art. 5(10).

% EMFA Rec. 69—70, DMA Rec. 45.
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content, non-discrimination, and the money that platforms voluntarily provide to
media organisations) as well as the responsibilities of Member States.>> This makes
it clear how the increased transparency of audience measurement systems can fit
into a broader strategy to strengthen the financial sustainability of the media. It also
raises questions about the limits of an approach that provides the media with more
information but that does not fundamentally alter the balance of power between
the media and platforms. One consequence may be that media simply become
more attuned to platforms’ recommender and advertising systems, as they have bet-
ter insight into the ways they can create content that succeeds on these systems but
lack the power to change or reject them.

2.3.3 Implementation

Where CoL standards can offer normative guidance to the EU, this raises an inter-
esting possibility of their incidental implementation through EU instruments. The
Col’s comprehensive soft-law framework for the protection of freedom of expres-
sion and media is of particular interest in this regard. On the one hand, more than a
hundred recommendations and declarations have been produced over five decades,
making a significant contribution to European media policy. On the other hand,
the implementation of those texts depends on the positive disposition of states.®
Opting for soft law in the area of media regulation has its advantages; timely
responses to quick-paced changes can be better achieved through more expedient
and inclusive yet less formal procedures than those used in treaty negotiations. Soft-
law norms can result in more ambitious texts, providing significant levels of detail or
guidance on emerging issues not yet addressed by the ECtHR. However, ensuring
compliance with these standards is a thornier issue, even though their adoption by
consensus shows a willingness to be bound by them, and their wording, calling for
effective implementation, leaves no doubt about their intended impact. At present,
the influence of soft-law instruments is primarily enhanced through the ECtHR,
which regularly refers to them in its case law and has also clarified their status as
interpretative tools in a case pertaining to states” obligations vis-a-vis public service
media (PSM).57 However, as already stated, there is no systematic monitoring of the
state of freedom of expression at the CoF, level, which limits ‘soft enforcement’ to
self-assessment questionnaires, thematic discussions, and exchanges of experience
within the Committee of Ministers and sectoral intergovernmental committees.

5

Council of Europe, Committee of Ministers, ‘Recommendation CM/Rec(2022)4 of the Committee
of Ministers to member States on promoting a favourable environment for quality journalism in the
digital age’, 17 March 2022, sections 2.1.4 Balancing relations between online platforms and media
organisations and 2.2 Dissemination of quality content.

Tarlach McGonagle, “The Council of Europe: Ensuring the freedom and independence of Europe’s
media’, in Leen d’'Haenaens, Helena Sousa and Josef Trappel (eds.), Comparative Media Policy,
Regulation and Governance in Europe (Bristol: Intellect, 2018), p. 243.

57 Manole and Others v. Moldova, No. 13936/02 (ECtHR 17 September 2009) para. 102.

56
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The notable increase of EU regulatory activity in the area of freedom of expres-
sion invites a brief comment on how CoE standards might be reflected in the EU
legal order. In this connection, international courts are regularly confronted with
cases involving the relationship between their own and other legal regimes, requir-
ing that they interpret and apply norms generated by other regimes as well as engage
in an incidental review of those norms.5® The CJEU often relies on the ECtHR’s
case law in interpreting the scope and content of fundamental rights.>® Though it
has started to rely relatively more on the Charter since its entry into force, ECtHR
case law is still quite prominent when it comes to new issues with no precedent,
such as the relationship between academic freedom and freedom of expression.*

The CJEU has long dealt with the role and impact of EU soft law on the
legal framework, to the point of recognising legally binding effects of several
such standards.®" This is not the case for CoE recommendations and other soft
instruments, which instead appear as occasional references to define individual
concepts,® clarify the scope of a right,% or provide guidance on relevant standards
in a particular field,% more or less clearly intended to fill the gaps in hard law. CoE.

8 Erika De Wet, ‘The role of European Courts in the development of a hierarchy of norms within inter-
national law: Evidence of constitutionalisation?” (2009) 5(2) European Constitutional Law Review
284-306.

59 In recent years, the CJEU analysed the ECtHR case law on freedom of expression in several Grand
Chamber judgements, in cases C-633/22, Real Madrid Club de Fiithol, AE, v EE, Société Editrice du
Monde SA [2024] EU:C:2024:843; C-460/20, TU and RE v Google LLC; C-302/20, M. A v Autorité des
marchés financiers [2022] EU:C:2022:190; C-793/19 and C-794/19, SpaceNet and Telekom Deutschland
[2022] EU:C:2022:702.

In its judgement of Case C-66A186, European Commission v. Hungary (Higher Education) [2020],
EU:C:2020:792, the CJEU noted that the ECtHR case law links academic freedom to the right to
freedom of expression protected by Art. 10 ECHR. Academic freedom encompasses not only the
freedom to research, teach, and disseminate knowledge but also academics’ freedom to express opin-
ions. Moreover, the CJEU referred to CoE’s Parliamentary Assembly Recommendation 1762 (20006)
on ‘Academic Freedom and University Autonomy’, which adds an institutional and organisational
dimension to the concept of academic freedom, and the UNESCO Recommendation (1997), which
identifies institutional autonomy as essential for the protection of academic freedom.

Oana Stefan, ‘Soft law and the enforcement of EU Law’ in Andrés Jakab and Dimitry Kochenov
(eds.), The Enforcement of EU Law and Values: Ensuring Member States’ Compliance (Oxford:
Oxford University Press, 2017), pp. 201-217.

Inits judgementofJoined Cases C-924/19 and C-925/19 14, FMS and Others v Orszdgos Idegenrendészeti
Féigazgatosdg Dél-alfsldi Regiondlis Igazgatésdg and Orszdgos Idegenrendészeti Féigazgatdsdg
[2020], EU:C:2020:367, the CJEU referred to Committee of Ministers’ Recommendation Rec(2003)5
on measures of detention of asylum seekers in order to define the meaning of detention (para. 218),
explaining that the legal regime of detention established by Directive 2013/33/EU of the European
Parliament and of the Council of 26 June 2013 laying down standards for the reception of applicants
for international protection is based, among other things, on this Recommendation.

In the above-mentioned Case C-66/18, Commission v Hungary, the CJEU considered the content of
Recommendation 1762 (2006) of the Parliamentary Assembly on ‘Academic freedom and university
autonomy’ to clarify the elements inherent in academic freedom and determine whether the disputed
measures constituted limitations on that freedom.

In its judgement of Case C-601/15 [2016], |. N. v. Staatssecretaris voor Veiligheid en Justitie,
EU:C:2016:84, the CJEU referred, among others, to Committee of Ministers’ Recommendation
Rec(2003)s to set out the grounds for detention of asylum seekers.
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soft-law instruments are more often cited by advocates general, and one opinion
in particular provides some insight into the role of CoE soft law in the EU legal
order, indicating that the Committee of Ministers” “T'wenty Guidelines on Forced
Return’” are considered of relevance in interpreting Directive 2008/115, along with
the ECtHR case law on the right to liberty, because they are referred to in a recital
to the Directive.®

It would be difficult to draw any general conclusions from this one opinion.
Nevertheless, together with the references in the CJEU judgements, it shows that
Cok soft-law instruments can be, and are, used as interpretive tools for further devel-
opment of individual EU law provisions. The scarcity of such references suggests
that the CoE instruments are likely cited because they represent the most practical
or appropriate source available, rather than as the result of a deliberate focus on Coll
standards. Nevertheless, these references contribute to the consistent implementa-
tion of law in areas of institutional overlap and, even if not by design, strengthen
the impact of CokE soft law. In that sense, the benefits that a closer relationship in
the area of media policy offers the CoE and the EU are arguably intertwined: by
incorporating the normative guidance offered by Cok standards, the EU ensures
that its policy is grounded in established fundamental rights principles and in turn
strengthens the practical relevance of those standards.

The EMFA serves as a concrete example of how EU law can facilitate compliance
with some of the CoE’s soft-law instruments. [t refers in its Explanatory Memorandum
to CoF., recommendations on media pluralism and PSM governance,® stating that
the proposal ‘builds on’ them. Indeed, the EMFA includes several provisions that
are similar or equivalent to those included in CoEl recommendations, for example
Article 5 on PSM, which was previously only subject to EU state aid rules, and the
provisions on public funding in the Protocol to the Amsterdam Treaty on the system
of public broadcasting in the Member States. This provision acknowledges the spe-
cial public service mission of PSM characterised by plurality of content, independent
governance and oversight, stable financing, and so on, which in substance corres-
ponds to CoL standards on the guarantee of PSM independence, remit and gover-
nance, and media pluralism.67 The EMFA therefore promises not only to reverse the
trend of deteriorating media freedom in the EU but also to transform CokE soft-law
standards into binding provisions of law, applicable to EU Member States but also to
candidate countries, all of which are also CoE. members.

85 See Opinion of Advocate General Szpunar delivered on 20 October 2020 in the case C-673/19, M and

Others, para. 55.

Council of Europe, Committee of Ministers, ‘Recommendation CM/Rec(2018)1 of the Committee of
Ministers to member States on media pluralism and transparency of media ownership’, 7 March 2018;
Council of Europe, Committee of Ministers, ‘Recommendation CM/Rec(2012)1 of the Committee of
Ministers to member States on public service media governance’, 15 February 2012.

66

See references in previous footnote and also Council of FEurope, Committee of Ministers,
‘Recommendation No. R (96) 10 of the Committee of Ministers to member States on the guarantee
of the independence of public service broadcasting’, 11 September 1996.
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2.4 OPERATIONALISING A CLOSER RELATIONSHIP

2.4.1 Legal Ties

The previous sections show that the increasing overlap between EU and CoE
policy-making in the field of freedom of expression and media freedom creates
opportunities, if not requirements, for the organisations to strengthen their rela-
tionship and ensure the consistency of their respective standards relating to the
protection of freedom of expression. The current EU legal framework already
includes several safeguards to prevent conflict between the two systems of human
rights protection. Notably, ECHR rights are connected to Charter rights and
given effect as general principles of EU law, in an effort to limit the risks that
might arise from two largely overlapping, and potentially conflicting, catalogues
of fundamental rights. Indeed, the double protection through distinct, if related,
systems that are enforced by two supreme jurisdictions may lead to diverging
standards,®® underlining the importance of the EU’s accession to the ECHR,%
which is seen as leading to a coherent framework of fundamental rights protection
throughout Europe.”

Regarding the protection of freedom of expression, the Explanatory Memorandum
to the EMFA proposal reiterates that Article 11 of the CFREU corresponds to Article
10 of the ECHR, meaning that its scope of protection should at a minimum be the
same. However, the same proposal has been criticised for not meeting ECHR stan-
dards on the prohibition of surveillance of journalists and the protection of their
sources.” That said, divergent approaches on individual questions are by no means
indicative of an overall lack of coherence between the Cok: and EU systems, nor are
they necessarily a matter of principle or political choice; they can also result from
differing interpretations of standards or the omission of certain nuances. In general,
the process of rapprochement between the two systems, though consistent, could
benefit from a commitment to more concrete forms of cooperation, which we will
discuss in what follows. We argue that the closer the legal and organisational ties
between organisations, the more likely they are to lead to consistent protection of
fundamental rights across Europe.

% In its Grand Chamber judgement on Case C-399/11, Stefano Melloni v. Ministerio Fiscal [2013],

EU:C:2013:107, the CJEU clarified that national constitutional principles must give way to the pri-
macy, unity, and effectiveness of EU law, meaning they cannot afford a higher level of protection than
that provided by EU law standards.

%9 After two unsuccessful attempts, draft accession instruments were prepared for the third time in
March 2023, once again making accession a realistic prospect.

7° European Court of Human Rights, Accession by the European Union to the European Convention
on Human Rights: Answers to frequently asked questions, available at: https://tinyurl.com/3wmragva.

7 Francisco Javier Cabrera Blazquez, The Proposal for a European Media Freedom Act (Strasbourg:
European Audiovisual Observatory, 2022), pp. 38-39.
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Legal ties, as mentioned, have been strengthened with the 2007 MoU, which
led to ‘an unprecedented qualitative change in mutual relations’” resulting in a
strategic partnership in the areas of political dialogue, legal cooperation, and joint
cooperation activities supporting legal reform and capacity-building mainly in the
countries of EU neighbourhood and enlargement. Aside from the EU’s accession to
the ECHR, the MoU has been impactful” but has become somewhat outdated as
it does not take account of the EU competences gained on the basis of the Lisbon
Treaty, in particular the legally binding status given to the Charter, or indeed
the EU’s recent shift to fundamental-rights-oriented media policy. Recently, the
European Parliament (EP) called on the European Commission to initiate a revi-
sion of the 2007 MoU to take account of these new competences and formalise the
strategic partnership of cooperation between the organisations.” The EP has also
proposed complementing a MoU with additional agreements for joint action on
specific issues, and indicated media freedom, countering hate speech, disinforma-
tion, and electoral interference as areas where continued cooperation between the
organisations is desirable.

In this connection, the EU, represented by the Commission, enjoys the status
of a participant in the CoL'’s intergovernmental committee that develops standards
on media and digital governance,”> meaning it can take part in its meetings and
the meetings of its subordinate bodies and also make drafting proposals. It is even
conceivable, especially if the EU accedes to the ECHR, that the rules governing
the work of intergovernmental committees might be amended to grant the EU the
right to vote in areas of its internal competences and thus directly influence the
development of CoF. standards.”® This would be of particular relevance in devel-
oping soft-law instruments mostly for use in regulating freedom of expression since,
in contrast to many CoLl treaties open to EU accession, they cannot acquire legit-
imacy for the EU system through the process of signature and ratification. As for
the EU’s own regulation in this area, where, as already mentioned, CoE standards
can serve to operationalise EU law or even be incorporated in it, a new MoU or
another sectoral arrangement could provide for concrete guidance on how this is to
be reflected in the EU acts. For example, relevant CoLl standards could be cited as
references in recitals to the EU legislation, thereby indicating their relevance in the

Council of Europe, Committee of Ministers, ‘CM(2014)38 Co-Operation with the European Union —

Summary Report’, 2014.

7 Chané et al., ‘EU engagement with other European regional organisations’, 33.

7+ European Parliament, ‘European Parliament Resolution of 18 April 2023 on the Institutional Relations
between the EU and the Council of Europe’, 18 April 2023.

75 The CoE’s Steering Committee on Media and Information Society (CDMSI), acting under the

authority of the Committee of Ministers, steers the organisation’s work in the fields of freedom of

expression, media, and internet governance.

Jorg Polakiewicz, ‘A Council of Europe perspective on the European Union: Crucial and complex

cooperation’ (2021) 5(1) Europe and the World: A Law Review 1-19 at 5.
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interpretation of individual EU acts.”” Alternatively, specific provisions of relevant
Cok standards could also be mentioned in the normative parts of EU acts, although
this would likely require a clear legal basis and, therefore, a legally binding instru-
ment between the two organisations to underpin such an arrangement.

2.4.2 Organisational Ties

A complementary relationship between the CoFE and the EU in media regulation
is not only a matter of linking the two legal frameworks. The practical effect of this
relationship also depends on organisational ties between the two institutions as they
develop, apply, and give guidance on media regulation and governance.” Consider,
for example, the challenge faced by the Commission’s enforcement team at DG
Connect if they analyse whether TikTok has sufficiently mitigated systemic risks
to freedom of expression on its platform to comply with the DSA. Carrying out this
analysis in line with the CoE'’s freedom of expression standards requires consider-
able knowledge of the existence, rationale, and substance of these standards.

Knowledge of the CoE’s standards is not a given for the actors that will be apply-
ing EU law that impacts freedom of expression. While such knowledge is likely
developed most strongly among national media authorities, even these authori-
ties are confronted with a significant Europeanisation and accompanying increase
in Furopean standards that makes it difficult to maintain a comprehensive over-
view.” Furthermore, the new EU legal framework will be applied not only by
media authorities but also by the Commission and by national data protection,
consumer, and competition authorities.** These actors have generally not had
to build the internal institutional capacity or the external network of freedom of
expression experts that are necessary to address the freedom of expression issues
raised by the application of the new EU legal framework. Stronger organisational
ties to the CoE institutions that have navigated freedom of expression issues for
decades can alleviate these issues.

77" The EU Whistleblower Directive (2019/1937) makes a reference to the relevant ECtHR case law and
the CM Recommendation on the Protection of Whistleblowers in its recital 31.

78 Marina Kolb, The European Union and the Council of Europe (London: Palgrave Macmillan UK,
2013).

79 The audiovisual media authorities of the CoE Member States meet regularly through the European

Platform of Regulatory Authorities, where the Council of Europe and the Council of Europe’s

European Audiovisual Observatory are permanent observing members. ‘Statutes of the European

Platform of Regulatory Authorities’ (2021) Art. 3(1).

EU law often offers Member States considerable leeway to determine how they enforce its provi-

sions: see, for example, Rob Widdershoven, ‘National procedural autonomy and general EU law

limits” (2019) 12(2) Review of European Administrative Law 5-34. The EU law at issue in this article

is enforced by a mix of media (EMFA) and data protection (Chapter III of the Political Advertising

Regulation) authorities, or unspecified authorities that Member States must empower to enforce the

EU law at issue, sometimes under a new name (particularly the Digital Services Coordinator under

the DSA).
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Much has already been written about this relationship at the highest levels at
which EU and CoL law is applied, namely the interaction between the CJEU and
the ECtHR.® Despite the CJEU blocking EU accession to the ECHR, informal
dialogue has so far successfully prevented major inconsistencies between the two
fundamental rights frameworks. Where freedom of expression is concerned, the
CJEU has additionally drawn significant inspiration from the ECtHR’s relatively
extensive case law on this topic.* Our analysis does not provide fundamental new
insights into this relationship. However, two points are worth mentioning. First,
interpreting the new EU legal framework may require the CJEU to address a wide
range of digital freedom of expression issues that have not yet come before the
ECHHR (given the comparatively long time required to obtain such judgements).®3
In these cases, it may become more important for the CJEU also to draw on Cokl
recommendations. And second, it becomes important to ensure a similarly strong
relationship between the ECtHR and the General Court, as the latter will initially
review Commission decisions that enforce the DSA for large platforms.

Many of the concrete decisions about the way freedom of expression is safe-
guarded in the online environment in practice will not be taken by the CJEU
and the ECtHR but rather by those applying EU law. In particular, we argue,
organisational links should be established in three places where EU law governing
online expression is operationalised.

The first is the regulatory authorities that apply EU law. It may be particu-
larly important to establish closer organisational ties between the CoE and the
Commission’s DG Connect, which enforces the DSA with regard to very large
online platforms. Relevant provisions of the DSA are, due to their broad scope and
the scale of the platforms involved, potentially some of the most impactful parts
of the new EU legal framework for freedom of expression.3* Yet because the DSA

8

Evangelia Psychogiopoulou, ‘Judicial dialogue and digitalization: CJEU engagement with ECtHR
case law and fundamental rights standards in the EU’ (2022) 13(2) JIPITEC 145; Grdinne de Burca,
‘After the EU Charter of Fundamental Rights: The Court of Justice as a human rights adjudicator?’
(2013) 20(2) Maastricht Journal of European and Comparative Law 168-184.

Psychogiopoulou, ‘Judicial dialogue and digitalization’; Martin Kuijer, “The challenging relationship
between the European Convention on Human Rights and the EU legal order: Consequences of a
delayed accession’ (2020) 24(7) The International Journal of Human Rights gg8-1010 at 1007; Ryuya
Daidouji, ‘Inter-organizational contestation and the EU: Its ambivalent profile in human rights pro-
tection’, (2019) 57(5) JCMS: Journal of Common Market Studies 1130-1147 at 1138.

Much of the ECtHR’s case law on digital media remains focused on the responsibilities of plat-
form users and forum operators, or the legitimacy of blocking websites. Dirk Voorhoof, ‘Freedom of
expression in the digital environment: How the European Court of Human Rights has contributed
to the protection of the right to freedom of expression and information on the Internet’, in Evangelia
Psychogiopoulou and Susana de la Sierra (eds.), Digital Media Governance and Supranational
Courts (Cheltenham: Edward Elgar Publishing, 2022), pp. 112-137. See also Wolfgang Benedek and
Matthias C. Kettemann, Freedom of Expression and the Internet, 2nd ed. (Strasbourg: Council of
Europe Publishing, 2020).

84 Niklas Eder, ‘Making systemic risk assessments work: How the DSA creates a virtuous loop to address
the societal harms of content moderation’ (2024) 25(7), German Law Journal 1197-1218; Joan Barata,
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is a horizontal regulation, freedom of expression is only one of the many issues for
which DG Connect build capacity. Indeed, the DSA itself emphasises the need for
the Commission to build up capacity and expertise and suggests that it may collab-
orate with a wide group of actors to do s0.%5 In the area of freedom of expression,
organisational ties between the CoE and DG Connect could allow the latter to draw
on the deep expertise and network that the CoE has built, ensuring that the enforce-
ment of EU law is grounded in freedom of expression principles and gives practical
effect to the guidance of the CoLl. Such ties could, for example, involve the second-
ment of CoE employees or inviting the CoE’s input on guidelines adopted under the
EMFA or DSA. Organisational ties between the CoE and national authorities that
enforce EU law could fulfil a similar function. However, the number of authorities
involved in the application of EU law may make such organisational ties difficult to
operationalise in practice. Organisational ties may be more efficiently fostered in the
bodies in which national regulators convene to coordinate and provide overarching
regulatory guidance.

Secondly, therefore, organisational ties can be established between the CoE and
the regulatory bodies established in the new legal framework, such as the European
Board for Digital Services (for the DSA), the European Board for Media Services
(for the EMFA), and the European Regulators Group for Audiovisual Media
Services (for the AVMSD). In some cases the Commission is also empowered to
provide its own regulatory guidance or to draft binding delegated acts specifying
EU legal norms.* If grounded in the CoE’s freedom of expression principles, the
guidance created by these actors could fulfil an important signalling function to
national authorities and provide guidance to actors on which freedom of expression
issues should be prioritised and on how freedom of expression principles should be
operationalised in specific contexts. They could also provide a forum in which the
CoE and EU actors involved in freedom of expression governance can convene and
establish closer connections that allow them to collaborate on a case-by-case basis.
To that end, regulatory bodies could for example grant the CoE observer status in its
meetings, provide the CoL access to its internal documents, and commission Coll
studies into specific issues.”7

Finally, private actors such as platforms and standardisation bodies play an impor-
tant role in determining how the new body of EU law is to be applied. For exam-
ple, the EMFA proposes to require platforms to assess the editorial independence
of media organisations; similarly, the DSA requires that the Commission supports

“The Digital Services Act and its impact on the right to freedom of expression: Special focus on risk
mitigation obligations” (Plataforma por la libertad de informacién, 2021).

DSA Rec. 137; see also Suzanne Vergnolle, ‘Putting collective intelligence to the enforcement of
the Digital Services Act, 2 May 2023, available at: www.articlerg.org/resources/report-civil-society-

85

enforce-cu-digital-services-act/.
See e.g. Political Advertising Regulation Art. 7 and 12; EMFA Art. 12, 15, 17, 20-23.
Kolb, The European Union and the Council of Europe, p. 190.
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standardisation bodies in setting standards on, among other things, the way plat-
forms are audited and the way individuals can exercise control over recommender
systems.® These decisions involve highly nuanced normative considerations regard-
ing the freedom of expression principles at stake.® There is significant concern in
the legal literature regarding the role these actors assume in fundamental rights gov-
ernance by taking such decisions.9 However, if freedom of expression principles are
to be given practical effect in the digital economy, the role of private actors in setting
standards to outline how the norms in the EU legal framework should be complied
with cannot be ignored.

It is unrealistic to expect CoE involvement in this process to fundamentally
change the underlying issues involved in privatised fundamental rights governance.
In large part, the concerns are with the legitimacy of private companies making
fundamental rights decisions and the misaligned profit incentives that prevent them
from doing so in line with freedom of expression principles. However, the CoE
can play a role in providing expertise on the way freedom of expression is impacted
by private companies’ practices and on what considerations should guide their
decision-making and voluntary codes of conduct. If done publicly, this may also cre-
ate accountability by setting a more concrete standard against which private actors’
performance can be judged. However, for private actors to be open to CoE input,
it is important that failing to respond to their collaboration will raise the threat of
EU regulatory action when companies fail to comply with EU law that incorporates
Cok standards.

2.5 CONCLUSION

In this chapter we have explored the relationship between the Cok and the EU in
media policy as the EU increasingly emphasises the need to protect fundamental
rights that have traditionally been the CoE’s purview. We have argued that a closer
relationship between the two is important to ensure consistency between the two
legal frameworks that apply to an overlapping group of Member States. But perhaps
more importantly, a closer relationship can ensure that new EU media policy is
grounded in the freedom of expression principles carefully developed by the CoE
over the past decades, while at the same time giving more practical effect to those

8 EMPFA Art. 17; DSA Rec. 102, Art. 44.

8 This issue is more pronounced in other areas of digital policy, where compliance with self-regulatory
standards presumes compliance with legal standards. Michael Veale and Frederik Zuiderveen
Borgesius, ‘Demystifying the draft EU Artificial Intelligence Act’ (2021) 22(4) Computer Law Review
International g7-112 at 104; Hans-W Micklitz, ‘The role of standards in future EU digital policy legis-
lation: A consumer perspective’, ANEC, BEUC, July 2023.

9° Jack M. Balkin, ‘Free speech in the algorithmic society: Big data, private governance, and new school
speech regulation’ (2017) 51(3) U.C. Davis Law Review 1149; Rikke Frank Jgrgensen (ed.), Human
Rights in the Age of Platforms (Cambridge, MA: The MIT Press, 2019).
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principles. Achieving this, however, is no simple task. It requires that the existing
legal ties between EU law and CokE standards through the Charter are recognised
and expanded. It also requires the EU in particular to ensure that CoF, institutions
are included in the bodies that will give guidance on and concretise EU media pol-
icy in the coming decade.
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