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Chapter VII. Summary (autumn 1998) 

1. The main theme of this book is the desired division of jurisdiction between the ci
vil court and the administrative courts with regard to the legal protection against 
the government, as indicated in the introductory chapter (I). Special attention is 
paid to the question whether further expansion is advisable of the administrative 
court's jurisdiction in three sub-areas of the broad area of the legal protection 
against the government, in which the role of the civil court has not yet been played 
out. 
These three sub-areas concern the government orders to adopt generally binding 
legislation and policy rules ("algemeen verbindende voorschriften en beleidsre
gels"), the governmental acts resulting in damage caused by act by the government 
and the "two-avenue" doctrine issue ("tweewegenleerproblematiek"). 

2. The first sub-area - the legal protection which exists when government orders 
("besluiten") to adopt generally binding legislation and policy rules (algemeen 
verbindende voorschriften en beleidsregels') are directly contested - is examined 
in chapter II. Acts of Parliament (wetgeving in formele zin) will not be considered 
in this context. With a few exceptions, our law does not provide for appeals with 
administrative courts against these kind of government orders, which means that 
interested parties wishing to contest them have to bring proceedings before the ci
vil court and must assert that adoption of such regulations is an unlawful act. H. A 
first includes portions from my 1987 preliminary advice to the Netherlands Asso
ciation of Jurists, in which this judicial process before the civil court is examined. 

3. The advice begins by expounding that the disallowance of appeals to administrati
ve courts against regulations in our legislation and thereby the (mostly uncon
scious!) "choice" for the civil court has never been properly justified by the legis
lator. Next, the discussion turns to when the adoption of regulations is judged to be 
unlawful by the civil court, also looking at the relief the civil court may provide. 
Adopting and enforcing a regulation is unlawful if it violates a regulation with 
higher precedence or - since the Agricultural Pilot Decision [Landbouwvliegersar-
rest] of 16 May 1986 - if it violates general principles of law. The recognition as a 
matter of principle that legislation (not being Acts of Parliament) can also be un
lawful because of a conflict with general principles of law was a logical conse
quence of the circumstance that it is usually a matter of chance whether the inte
rests of citizens and businesses are violated by delegated legislation ("gedelegeer
de wetgeving") or by decisions ("beschikkingen"). Both with regard to adopting 
delegated regulations and to making decisions, the government has discretionary 
powers which should be subject to the same form of legal protection. If one ac
cepts that position, by the same token it is also a strong argument to allow appeals 
with the administrative court against government orders to adopt regulations, 
which, after all, is the court that daily performs such a review regarding the law
fulness of the manner in which discretionary powers are exercised. 

4. With regard to the relief possible, it is important for the legal practice that, since 
the decisions of 1 July 1983, it is possible to have an unlawful generally binding 
regulation "be declared non-binding" in summary proceedings before the president 
of the district court, but only if such regulations are "unmistakably" unlawful. This 
separate requirement, it is argued, is contrary to our legal system. It is advocated 
that, in addition to the criterion of unlawfulness, the question of whether the presi
dent in summary proceedings should intervene, be made dependent on a weighing 
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of interests, as is customary in summary proceedings both before the president as 
well as before the administrative court with regard to requests for taking provisio
nal measures. 

5. In actions on the merits, a damages claim may be brought in addition to a request 
for a declaratory judgement. According to the case law, to obtain a government or
der to pay damages, it suffices if there is an unlawful regulation as mentioned abo
ve and that the other requirements (culpability, causality, damage and relativity) 
have been met. When a regulation is formal unlawful the government is strictly li
able. The other requirements are also discussed in H.A. The civil court is inclined 
to respect and therefore not re-evaluate the judgement on the lack of binding cha
racter and therefore the unlawfulness of the regulation as pronounced by the admi
nistrative court in a case against a government order promulgated on the basis of 
that regulation. 

6. The effect of the civil court's decision is examined next. The problem that the civil 
court's decision on a regulation only binds the parties is not really a problem in 
practice because of the civil court's pragmatic approach, although it would be bet
ter if, in allowing appeals with the administrative court, the appropriate measures 
of "suspension" and "cancellation" were also possible. The participation of intere
sted third parties in proceedings is also better regulated under administrative law 
than before the civil court. The Public Prosecutions Department's action might 
conceivably be deemed not to lie if, in the event the civil court takes a regulation 
out of operation, it were to sue others than those who obtained the decision. 

7. II. A ends with the conclusion that it is desirable to allow appeals to the admini
strative court, because the distinction between delegated regulations and decisions 
is not clear-cut, the civil court has in fact engaged in a similar review as the admi
nistrative court and it is proper within our system in such a case to reduce the role 
of the civil court as a fall-back court in the legal protection against the exercise of 
governmental powers. This possibility for appeal in the case of regulations (except 
for Acts of Parliament) is also attractive from the perspective that the development 
of the criteria against which regulations are reviewed is more appropriate for the 
administrative court, which works with criteria of this nature on a daily basis 
Further, the legal instruments at the administrative court's disposal is more geared 
to regulations, also from the standpoint of making the decision binding on those 
who are not a party to proceedings. 

8. An article included in this book as IIB, which was published in Trema in the 
spring of 1997, ten years after the preliminary advice, subsequently shows that the 
1987 suggestion for appeals to the administrative court has been handled in a cu
rious way. Originally, the 1987 proposal, which was certainly not without support, 
seemed to be followed The same suggestion was put forward by, inter alia, fellow 
pre-advisor Van Buuren, and Van Male and Bok in dissertations appearing later. In 
1993, the Lower House determined with a large majority by amendment that the 
disallowance of appeals to the administrative court against generally binding le
gislation and policy rules (Article 8:2 under b), included in the General Act on 
Administrative Law (Algemene wet bestuursrecht), would be eliminated as per 1 
January 1999. However, under pressure from the discussion about "juridificati-
on"(the so called "juridiseringe, the phenomenon of the increasing influence of the 
law on extraneous societal aspects) in particular, the government issued a memo
randum in May 1997 in which it was argued that the introduction of the appeal op-
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portunity should be postponed. In accordance with this memorandum, the govern
ment then proposed legislation to postpone the introduction of the appeal right 
that, in conformity with the agreement concluded in the summer of 1998 between 
the parties of the coalition forming the government, has in the meantime been ac
cepted and published just in time - on 24 December 1998 - in the statute book. In 
II.B, it was explained that the aforementioned legal arguments in favour of the ap
peal opportunity which, in general, were expressed quite clearly in the govern
ment's memorandum, have, if anything, in fact gained in strength. The postpone
ment (or cancellation?) is therefore regrettable. 

9. The second sub-area, the similarly problematic division of jurisdiction concerning 
damage caused by governmental act is examined in chapter III. The first part con
tains an article (III.A.) which appeared in the Dutch Journal for Administrative 
Law in September 1993, right before the General Act on Administrative Law went 
into effect. The status of the then applicable administrative damages law as well as 
the regulation provided by the General Act on Administrative Law is discussed 
critically, especially with regard to the division of jurisdiction between the civil 
court and the administrative court. It is explained that Article 8:73 of the General 
Act on Administrative Law is rather half-hearted and does not imply a real choice 
for the administrative court. Further, it would have been better - as was it was 
even then expounded - if the legislator had regulated the problem of the admini
strative compensation ("bestuurscompensatie") and the government order solely 
concerning the compensation of damage ("het zelfstandig schadebesluit") and had 
provided the administrative court with explicit jurisdiction in the matter. 

10. The second, new part of this chapter (III.B), contains a description of how, in the 
absence of a statutory solution, the case law has dealt with the problem of the 
government order, solely concerning compensation of damage and to a certain 
extent, with that of the administrative compensation as well, since the General Act 
on Administrative Law became effective. Although it is as such understandable 
that the Council of State, too, has recognised the government order solely concer
ning compensation of damage as being a government order which can be appealed 
with the administrative court, following the other highest administrative courts, the 
case law in practice raises many questions, including the question which opportu
nities remain to bring the matter before the civil court. Legislation is therefore ur
ged. In that connection, two possible approaches towards a solution are discussed. 
The first approach is one where there is a statutory regulation of the most compre
hensive kind of the government order solely concerning compensation of damage 
as a government order subject to appeal, based on a formal application within five 
years after the damage occurred. The second approach assumes that an interested 
party may directly approach the administrative court if the administrative body 
acted unlawfully in preparing and promulgating a government order, or in doing so 
in another way disproportionately prejudiced interests (Article 3:4, paragraph 2). 
Given the fact that this approach is preferable for, inter alia, the sake of efficiency, 
it is advocated that filing 'accessory claims' of a financial nature before the admi
nistrative court ought to be made possible, thereby abandoning the government or
der model. It should also be possible for the government to approach the admini
strative court directly with claims of a financial nature such as a claim on account 
of undue payment for too much subsidy paid. Such a claim should then be seen as 
an accessory claim in relation to the original government order to award a subsidy. 
With regard to government orders of the last type, the normal "government order 
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structure" ("besluitstructuur")of the General Act on Administrative Law should 
remain applicable. 

11. The third sub-area, examined in chapter IV, concerns the two-avenue doctrine is
sue. The portion "Legal Protection" from the preliminary advice from 1990 to the 
Association for Environmental Law has been included as IVA. It discusses the le
gal protection aspects of the two-avenue doctrine issue and explains that a number 
of important considerations from a legal protection point of view support the pri
macy of the administrative law legal protection. That these benefits (better access 
to the court, better protection of third parties etc.) are then put into perspective to 
some extent does not diminish the fact that, as a matter of principle, the legal pro
tection given by the administrative court should be preferred. The interference 
formula of the Dutch Supreme Court's Windmill decision of 26 January 1990 is 
seen as an endorsement of this position. 

12. The article "Private Law and Sanctions on the part of the Government", which ap
peared in the NJB in 1991 has been included as IV.B. in this chapter. It discusses 
to what extent the government can use private law to enforce public law regulati
ons, The relevant case law in the early 1990's after Eindhoven/Staals (1966) and 
Limmen/Houtkoop (1972) is reviewed - hence, the Windmill, Pina and Kunst- en 
Antiekstudio/Lelystad decisions in particular. It is concluded that the government 
still has two avenues open to it in some situations, but that its options for pursuing 
the private law avenue have indeed become fewer. Reference is also made to what 
the Dutch Supreme Court in the Kunst- en Antiekstudio/Lelystad decision called 
the "other correction mechanisms" than the Windmill decision's interference for
mula ("doorkruisingsformule"), which also standardise the government's freedom 
to act via the private law avenue (such as, inter alia, the review on the basis of the 
principles of law and reasonableness and fairness). 

13. Finally, chapter IV contains the January 1998 article "Two-Avenue Doctrine is
sues" in the collection "Government and Business". The interference formula from 
the Windmill decision is critically discussed, because, in practice, it offers very 
little certainty regarding to what extent the government may now rely on private 
law. The criterion is also relevant with regard to the assessment of jurisdiction 
agreements. If the Windmill criterion also offers very little legal certainty in the ju
risdiction agreement area, the same applies for the question what kind of room the
re is if governmental duties are exercised via the private law avenue by private le
gal persons. 

14. The central idea of the book is that the legal protection against the government 
should be vested in the administrative court (even) more than is presently the case 
and that, where necessary, the administrative process should be modernised (see 
the proposal made in HIB regarding accessory claims, which is also revisited in 
the final chapter VI). To some extent, this is directly at odds with the criticism 
from the public administration area in what is referred to as the juridification dis
cussion, where, after all, administrative justice has had to contend with considera
ble flak. Therefore, the final and connecting chapter VI includes a contribution to 
NJB's May 1997 theme issue "Administrative Justice and juridification" (V). The 
article advocates that administrative justice fills an essential need. With a view to 
administrative justice, three aspects of juridification must be distinguished. The 
first aspect is the access to the administrative court, which, over time, has indeed 
increased immensely. This aspect of the juridification is logical and admirable. It 
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should be borne in mind that those seeking a reduction in access to the administra
tive court are in fact advocating a revival of the civil court's role in the legal pro
tection. That consequence, however, does not seem to be appreciated very often, 
but, fortunately, it was in the Cabinet's position paper "Juridification in the Public 
Administration Area", sent to the Lower House by letter dated 21 December 1998. 
The second aspect is the review of governmental government orders against the 
formal principles of proper administration, such as with regard to the requirements 
of care and reasoned argumentation. This form of review, which has developed 
dramatically in the last 20 years, has contributed to the quality of the decision
making and is thus likewise a positive development. The third aspect concerns the 
substantive review, the review of policy choices. There is no reliable study sho
wing that this review has become more in-depth in the past several years. Quite the 
contrary: the impression is that this form of review has actually become less in-
depth over the past 10-15 years, certainly if the decisions of the highest admini
strative courts are examined. All this does not change the fact, however, that the 
criticism uttered by public administrators that the implementation of governmental 
government orders is delayed too much must be given serious attention and that 
overlaps in legal protection opportunities must be combated and streamlining pro
moted, without, however, doing too much violence to the basic premise of good 
legal protection with the administrative court. That would turn out to limit the op
portunities to resolve the complaints. Administrative justice has made a major 
contribution to the quality of decision-making. It need not be ashamed of thatywn-
diflcation. 

15. In the final and connecting chapter (VI), the question is posed which arguments are 
relevant in opting to place the legal protection against the government before the 
administrative court. Four arguments in particular are mentioned. The first argu
ment actually involves several aspects, which are collectively referred to as "the 
culture of good access" (no compulsory legal representation; lower court registry 
fees; in principle no cost recovery from the plaintiff; lower requirements for reaso
ned argumentation in a writ of appeal; still an active judge). The second argument 
in support of legal protection against the government before the administrative 
court is that the process is more geared to "the balancing of the various subsidiary 
interests", by which, for example, the position of third parties, which is often im
portant in administrative law, can be more adequately safeguarded than in a civil 
action. The third argument concerns "the legal instruments available to the judge". 
which, from both a substantive and procedural law perspective, is more geared to 
administrative acts. The fourth argument is "the specialisation of the administrati
ve judge", who has particular expertise and experience in weighing special inte
rests against the public interest. 

16. Against the background of what was earlier written in the book about the three 
sub-areas studied, the final chapter then examines to what extent these four argu
ments argue in favour of (a bigger role for) separate administrative justice with re
gard to each sub-area. The argument of "the culture of good access" supports allo
wing appeals against generally binding legislation and policy rules for the admini
strative court. The argument is also valid for damage claims, in any event to the 
extent they are connected with government orders that may already be appealed to 
the administrative court. With regard to the two-avenue doctrine issue, the argu
ment should, as specifically explained in IV. A positively affect the response to the 
question whether using the private law avenue thwarts the public law judicial pro-
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cess, especially when the government tries to put a stop to illegal activities via the 
private law avenue. 

17. Because the iuridification discussion constitutes somewhat of a counterbalance to 
the argument of "the culture of good access", this is addressed before the discussi
on focuses on the other three arguments which might support the choice for the 
administrative court. It is argued that the representatives from the public admini
strative area use argumentation in this discussion which exhibits an affinity with 
Struycken's resistance in the beginning of this century to the introduction of admi
nistrative justice, and contains few elements which could successfully persuade 
against the choice made by the legislator in 1993 to allow appeals with the admini
strative court against generally binding legislation and policy rules. For damage 
claims and for the two-avenue doctrine issue, the juridification discussion offers 
arguments to provide citizens and the government with the opportunity to directly 
approach the administrative court regarding so-called accessory claims (claims 
which can be derived from a original government order, such as damage claims, 
claims for payment not owed etc.), without an (action concerning a) new govern
ment order being necessary. 

18. The argument of the balancing of the various subsidiary interests likewise provides 
support for the introduction of an appeal possibility against generally binding le
gislation and policy rules to the administrative court: regulation often involves 
conflicting interests. This argument is less relevant to damage claims. For the two-
avenue doctrine issue, however, it carries substantial weight. The position of third 
parties in particular is better regulated in administrative law (see also IV.A). 

19. The argument of the legal instruments available to the judge (again) supports the 
opportunity for allowing appeals to the administrative court against generally bin
ding legislation and policy rules. Relief given such as a (partial) suspension or 
cancellation are also clearer with regard to the effect on third parties (see also 
II.A3). For damage claims and two-avenue doctrine issues, the approach based on 
this argument provides a less unequivocal answer. 

20. The specialisation argument, too, supports the option of an appeal to the admini
strative court against generally binding legislation and policy rules. After all, it in
volves offering legal protection against public law decisions based on criteria 
which are of the same nature as the other government orders which may currently 
be appealed to the administrative court. The administrative judge is uniquely quali
fied in that regard. 

In damage cases, however, the civil court must be deemed the court with the rele
vant expertise. Allocating "governmental damage claims" to the administrative 
court, however, permits the damage aspects to be assessed by the same judge as 
the damage-causing government order. In this connection, it is proposed that it 
should be examined whether the Public Prosecutors at the Dutch Supreme Court 
can be used to provide expert advice to the highest administrative courts, which 
may also promote legal uniformity in cases that belong to the twilight zone be
tween public and private law. 

For two-avenue doctrine cases, the specialisation argument provides an argument 
for giving jurisdiction to the administrative court regarding agreements with gov
ernmental units characterised by many public law elements. 
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21. What contribution do the ideas on the administrative law/civil law relationship 
make to the issue of division of jurisdiction? It is argued that the mixed legal doc
trine has been accepted today instead of the common legal doctrine. The disad
vantage of the mixed legal doctrine, however, is that it is not always clear whether 
the public or private law aspect in a legal relationship dominates. To a certain ex
tent, this uncertainty is acceptable with regard to the substantive law. The division 
of the jurisdiction, however, should be based on the clearest possible legislation 
and as little as possible on case law interpretation. The interpretative legal doctri
ne's objections against any use of private law by the government are not shared. 
From a democratic point of view and the point of view of the position of third par
ties, however, the justified objections against using private law provide a reason to 
see whether appeals with the administrative court should be allowed against (cer
tain) legal acts of a private law nature. 

22. Where do we go from here? A case is made for further expansion of the admini
strative court's jurisdiction. The advantages in this regard predominate, while in
sight into the system as a whole will grow. Administrative law has profited from 
the further development of separate administrative case law in response to an ad
ministrative act to be contested; this development certainly also had a positive im
pact on the administration. Being too zealous in abandoning that structure of the 
administrative process in order to achieve a situation in which the "entire legal re
lationship" can be presented to the judge must not result in the administrative pro
cess becoming an civil proceeding between parties. Private law acts, too, should 
fall to a greater extent under the administrative court's jurisdiction. The two direc
tions for resolution discussed in III.B as a statutory answer to the problem of the 
government order solely concerning the compensation of damage are also raised in 
connection to a possible appeal with the administrative court against (certain) 
agreements with the government. In particular, it is urged that attention be paid to 
the element of the second solution idea in which the government and the citizen 
could approach the administrative court directly through so-called accessory 
claims. Such a direct approach of the administrative court also merits serious con
sideration with regard to enforcement actions by the government. In this way, there 
would be less of a need for enforcement via the private law avenue. The current 
model of the administrative act, which may be objected to and appealed, would 
thus remain important and in any event would have to be maintained for so-called 
original government orders. Yet, with regard to so-called accessory claims, mo
dernisation of administrative law could occur, leading to more efficiency as well 
(less accumulation of objection and appeal proceedings). 

The highest administrative law tribunals' use of the Public Prosecutors at the 
Dutch Supreme Court for issues lying in the 'twilight zone' could overcome the 
disadvantage of lesser expertise in civil law matters and, in addition, promote legal 
uniformity. 

This does not all have to occur simultaneously. A step-by-step approach seems 
sensible. In that respect, it would be preferable that, first, the administrative court's 
jurisdiction with regard to appeals against generally binding legislation and policy 
rules be expanded and the law provide for an appeal to the administrative court 
with regard to damage cases which are related to government orders for which an 
appeal is already possible, preferably with the possibility for approaching the ad
ministrative court directly (hence, without a new government order subject to ap-
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peal). If the appeals against all generally binding legislation, not being Acts of 
Parliament and policy rules go too far - and, given the recent political develop
ments, that, unfortunately, looks to be the case - then the government orders of re
presentative bodies - provincial councils, municipal councils - could be excluded 
from the appeal right. With regard to contract law, a start could be made with pro
viding appeal opportunities to the administrative court against decisions to enter 
into agreements, which frequently involve third party interests, such as agreements 
in which the government-approved destination of immovable property is regulated. 
This book thus seeks to provide assistance in establishing priorities with regard to 
the legislator's further allocation of jurisdiction to the administrative court. 


