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Global Value Chains as Regulatory  
Proxy: Transnationalising the Internal  

Market Through EU Law

JAAKKO SALMINEN, MIKKO RAJAVUORI AND 
KLAAS HENDRIK ELLER*

I.  INTRODUCTION: REGULATION ALONG GLOBAL VALUE CHAINS

Since the late twentieth century, global value chains (GVCs) have emerged as 
a predominant form of economic organisation. GVCs can be understood as 
centrally governed but organisationally and geographically fragmented pro-

duction networks that channel commodities, knowledge, and capital around the 
world. Their proliferation has prompted companies and states to develop advanced 
techniques of governance, seeking to capture the economic, social, and political 
dynamics of GVCs. In short, GVCs increasingly channel regulation and governance 
along the chain.

In this chapter, we examine GVCs as regulatory proxies in the context of the 
European Union’s (EU) recent sustainability instruments. A flurry of contempo-
rary EU legislation, spanning from conflict minerals to sustainability reporting, has 
espoused the terminology and operative mechanisms of GVCs to curb companies’ 
social and environmental ‘externalities’,1 both within and beyond the Union’s terri-
torial borders. Against this backdrop, we identify the primary ways through which 
the EU utilises GVC-related concepts and embeds them in the legal design of EU 
regulations and directives in the context of sustainability. We further analyse how the 
emergent ‘GVC turn’ in sustainability regulation exposes and forges new modalities 
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	 2	On the EU Digital Services Act/Digital Markets Act from a value chain perspective see J Salminen, 
M Viljanen, K Sobel-Read and KH Eller, ‘Digital Platforms as Second-Order Lead Firms: Beyond the 
Industrial/Digital Divide in Regulating Value Chains’ (2022) 30 European Review of  Private Law 1059–88.
	 3	See, eg, A Nissen, The European Union, Emerging Global Business and Human Rights (Cambridge, 
Cambridge University Press, 2022).
	 4	A Roberts, H Choer Moraes and V Ferguson, ‘Toward a Geoeconomic Order in International Trade 
and Investment’ (2019) 22 Journal of  International Economic Law 655–76.
	 5	See A Bradford, The Brussels Effect: How the European Union Rules the World (Oxford, Oxford 
University Press, 2020).

of the EU’s transnational regulatory influence. This new regulatory technique –  
regulating along the GVC – provides a fresh perspective on the governance of transna-
tional production and further augments the dominant narratives of the EU’s internal 
and extraterritorial market regulatory strategies and leverage.

This is also what we mean by GVCs as a ‘regulatory proxy’. Instead of extend-
ing regulation through seeking adoption by foreign regulators or by targeting key 
foreign actors, the EU now ‘only’ regulates actors within its jurisdiction so that 
they in turn privately extend certain governance measures outside the regulating 
jurisdiction. The GVC, and more specifically, the lead firm and the value-chain 
governance emanating from it, become a substitute, or proxy, for transnational 
regulation. Focusing on GVCs allows for a more surgical approach than earlier para-
digms of extraterritorial regulation, enabling the targeting of specific strands of 
global production linked to the regulating jurisdiction by way of chains of contracts. 
It also allows the regulator to focus on a range of motives, spanning from ‘univer-
sal’ justifications, such as global sustainability, to more ‘domestic’ issues including 
security of supply. That said, the political aspirations behind GVC regulation reach 
far beyond improving the sustainability of selected value chains and amount to a 
reconfiguration of the EU internal market in a globalised economy and the EU’s 
global regulatory imprint. Similar to the realm of the digital economy where the 
global interconnections of key platforms elevate EU regulatory efforts to a global 
level,2 the ‘GVC turn’ acknowledges the permeability and global embeddedness of 
the internal market. An international political economy perspective exposes some 
of the blind spots and global distributive dynamics behind this new mode of EU 
regulation under the banner of sustainability.3 In particular, some of the norma-
tive tensions underlying the green transition and the emerging ‘geoeconomic order’4 
with intertwined agendas of sustainability and security of supply affect the legiti-
macy of the EU as a transnational regulatory power.

Drawing on the GVC-governance analytic and related material on value-chain 
governance, we propose that regulating along value chains can be roughly differenti-
ated into three primary approaches. The first approach focuses on the inside of the 
regulating jurisdiction but nonetheless can have an extraterritorial so-called ‘Brussels 
effect’,5 either intentionally or unintentionally. Under the second approach, regula-
tors require companies within their jurisdiction to map, track and report on their 
extraterritorial value chains, thus explicitly extending the regulator’s gaze outside 
its own jurisdiction. Under the third approach, regulators mandate companies not 
only to map but also to govern their extraterritorial value chains in specific ways, 
thus explicitly extending the regulator’s reach outside the regulating jurisdiction.  
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	 6	eg W Milberg and D Winkler, Outsourcing Economics: Global Value Chains in Capitalist Development 
(Cambridge, Cambridge University Press, 2013); G Gereffi, Global Value Chains and Development: 
Redefining the Contours of  21st Century Capitalism (Cambridge, Cambridge University Press, 2018).
	 7	For one account of the narrative, see R Baldwin, The Globotics Upheaval: Globalization, Robotics, 
and the Future of  Work (Oxford, Oxford University Press, 2019).
	 8	World Bank, World Development Report 2020: Trading for Development in the Age of  Global Value 
Chains (World Bank, 2020); for a compelling critique of the report as ‘expansion of neoliberal globalisa-
tion couched in the language of global value chains’ see J Bair et al, ‘Capitalist Crisis in the ‘Age of Global 
Value Chains’ (2021) 53 Environment and Planning A 1253–72.

This rudimentary analytic, we argue, provides an insight into the increasing contes-
tation of transnational space by way of the transnational extension of  EU law and 
the internal market along GVCs or, in other words, using lead firms and the govern-
ance of their value chains as a proxy for furthering diverse regulatory interests 
extraterritorially.

The chapter is structured as follows. Section II briefly explains the emergence 
of GVCs as the dominant contemporary form of transnational economic produc-
tion, with a focus on contractual private governance mechanisms that underpin their 
operation. It further notes the reshuffling of states’ regulatory toolkits to adapt to 
the reality of GVC capitalism. Section III reviews earlier theorisations of the extra-
territorial reach of EU law. It then builds on these by introducing what we claim is 
a ‘GVC turn’ in the transnational extension of EU law and the internal market. The 
GVC turn is elaborated by way of a comparative evaluation of instruments, tech-
niques and ideologies of regulating along value chains. Section IV draws together the 
main lessons of the comparative exercise and highlights what the turn to GVCs means 
for an increasingly contested transnational regulatory space. A short conclusion  
(section V) ends the chapter.

II.  THE ‘GVC TURN’: A NEW FOCAL POINT FOR  
GOVERNANCE AND REGULATION

A.  GVCs as Infrastructure of  a Connected Global Economy

GVCs can be understood as complex and dynamic economic networks in which 
production crosses at least one border. Since the late twentieth century, GVCs have 
become basic operative units of economic organisation and transnational production. 
GVCs are a distinctive stage in the evolution of capitalism and differ considerably 
from previously dominant forms of production, such as centralised mass produc-
tion under industrialisation.6 By spanning across jurisdictions as well as traditional 
product markets, GVCs create links of interconnectedness between actors, places and 
economic dynamics, thereby gradually replacing a territorial conception of markets 
by a functional conception of vertically disintegrated economic co-operation.7 
Currently, around half of global trade takes place in and through GVCs, making 
them vital institutions of the global economic order.8

The proliferation of GVCs is founded on the ideology and practice of specialisa-
tion. Firms focus on their most value-producing core competences, such as research 
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	 9	On specialisation as a path to increased value creation, see, eg, C Krishnarao Prahalad and G Hamel, 
‘The Core Competence of the Corporation’ (1990) 68 Harvard Business Review 79–96. On the econom-
ics of outsourcing, eg, Milberg and Winkler (n 6). On managerial techniques and ideologies in GVCs  
see P Gibbon and S Ponte, ‘Global Value Chains: From Governance to Governmentality?’ (2008) Economy 
and Society 37, 365–92.
	 10	For the concept of lead firm, see, eg, G Gereffi, ‘Global Value Chains in a Post-Washington Consensus 
World’ (2014) 21 Review of  International Political Economy 9–37; J Salminen and M Rajavuori, 
‘Transnational Sustainability Laws and the Regulation of Global Value Chains: Comparison and a 
Framework for Analysis’ (2019) 26 Maastricht Journal of  European and Comparative Law 602–27. 
Essentially, lead firms are actors that use various means to align the interests of their supply chains with 
their own. These are similar to, eg, earlier theories of network forms of organisation, but focus more on 
certain key actors, ie, ‘lead firms’, and their effort, skill and power in the alignment process. For networks, 
WW Powell, ‘Neither Market Nor Hierarchy: Network Forms of Organization’ (1990) 12 Research in 
Organizational Behavior 295–336. For one early approach to conceptualising how firms govern networks, 
G Teubner, Netzwerk als Vertragsverbund: Virtuelle Unternehmen, Franchising, Just-in-Time in sozialwis-
senschaftlicher und juristischer Sicht (Baden-Baden, Nomos, 2004). While much focus is now on lead firms 
as the key avenue of entry into the governance structures of GVCs, this approach has also been criticized, 
for which, eg, A Beckers, ‘The Invisible Networks of Global Production: Re-Imagining the Global Value 
Chain in Legal Research’ (2020) 16 European Review of  Contract Law 95–117.
	 11	This is necessarily a simplification of a complex process depending on, eg, available supplier 
networks and their competences, trade relations and transport and communication infrastructures. For 
just some examples, DM Bernhofen, Z El-Sahli and R Kneller, ‘Estimating the Effects of the Container 
Revolution on World Trade’ (2016) 98 Journal of  International Economics 36–50; T Dietz, ‘Contract Law, 
Relational Contracts, and Reputational Networks in International Trade: An Empirical Investigation into 
Cross-Border Contracts in the Software Industry’ (2012) 37 Law and Social Inquiry 25–57; T López and 
others, ‘Digital Value Chain Restructuring and Labour Process Transformations in the Fast-Fashion Sector: 
Evidence from the Value Chains of Zara & H&M’ (2021) 22 Global Networks 684–700.
	 12	eg, J Salminen, ‘Contract-Boundary-Spanning Governance Mechanisms: Conceptualizing Fragmented 
and Globalized Production as Collectively Governed Entities’ (2016) 23 Indiana Journal of  Global Legal 
Studies 709–42; Salminen and Rajavuori (n 10); KH Eller, ‘Private Governance of Global Value Chains 
From Within. Lessons From and For Transnational Law’ (2017) 8 Transnational Legal Theory 296–329.
	 13	Generally, compare, eg, RM Locke, The Promise and Limits of  Private Power: Promoting Labor 
Standards in a Global Economy (Cambridge, Cambridge University Press, 2013); G Gereffi, J Humphrey 
and T Sturgeon, ‘The Governance of Global Value Chains’ (2005) 12 Review of  International Political 
Economy 78–104; Dietz (n 11); López and others (n 11).
	 14	For some examples, see, eg, P Kajüter and H I Kulmala, ‘Open-Book Accounting in Networks: 
Potential Achievements and Reasons for Failures’ (2005) 16 Management Accounting Research 179–204; 

and development, product design, marketing and intellectual property.9 Other, less 
value-producing aspects of production, such as manufacturing, component design 
and back-office functions, are outsourced to entities and jurisdictions with the highest 
added value (or conversely, the lowest costs) related to these tasks. Specialisation thus 
drives organisational and jurisdictional fragmentation, that is, the fragmentation of 
primarily local individual entities, as under industrialised models of production, into 
primarily global collective entities under value-chain capitalism. In this way, firms 
become the ‘lead firms’ of their own production networks (or value chains),10 by 
choosing which aspects of production are outsourced to global networks of suppliers 
and which are sourced in-house.11

A distinctive factor for understanding the structure and operation of value chains 
is ‘governance’.12 Specialisation is only feasible if the ensuing collective entities can 
be effectively governed, or in other words, if the lead firm can ensure the alignment of 
interests in its value chain with those of its own.13 These interests typically range from 
ensuring the basic logistical functioning of the value chain to ensuring value chain-
wide adherence to standards of product quality, cost-management and research and 
development and, increasingly, also sustainability or security of supply.14 Governance 
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RJ Gilson, CF Sabel and RE Scott, ‘Contracting for Innovation: Vertical Disintegration and Interfirm 
Collaboration’ (2009) 109 Columbia Law Review 431–61; A Ali, A Mahfouz and A Arisha, ‘Analysing 
Supply Chain Resilience: Integrating the Constructs in a Concept Mapping Framework via a Systematic 
Literature Review’ (2017) 22 Supply Chain Management 16–39; Locke (n 13).
	 15	Gereffi, Humphrey and Sturgeon (n 13).
	 16	See especially J Salminen, ‘Towards a Genealogy and Typology of Governance Through Contract 
Beyond Privity’ (2020) 16 European Review of  Contract Law 25–43, Table 1, 39. The table fleshes out 
the three approaches based on a collation of earlier material on governance through contract, in particu-
lar IR Macneil, ‘Contracts: Adjustment of Long-Term Economic Relations under Classical, Neoclassical, 
and Relational Contract Law’ (1978) 72 Northwestern University Law Review 854–905; O Williamson, 
‘Transaction-Cost Economics: The Governance of Contractual Relations’ (1979) 22 Journal of  Law & 
Economics 233–61; Gereffi, Humphrey and Sturgeon (n 13); Locke (n 13).
	 17	Gereffi (n 10); World Bank (n 8).
	 18	D Danielsen, ‘Trade, Distribution and Development under Supply Chain Capitalism’ in A Santos, 
C Thomas and D Trubek (eds), World Trade and Investment Reimagined (London, Anthem Press, 2019) 
121–30.

can take the form of corporate or contractual organisation, standard-setting,  
certification and other co-ordinating devices that ensure a necessary level of control 
while retaining the benefits of decentralised organisation.15

Contractual governance mechanisms are particularly important, and lead firm 
strategies for controlling contractually organised value chains can be roughly sepa-
rated into three approaches.16 The first strategy is contracting based on market price 
with an individual contract partner. Contract, as it exists in the transnational sphere, 
allows lead firms to outsource production based on the market-price mechanism as 
if the world were a unified market (though one with exceptionally little regulation). 
The second strategy is the extension of standards and monitoring throughout the 
value chain, thus acknowledging the fragmented production structure hidden behind 
the initial transaction. The third strategy is an integrated approach where ‘relational’ 
or ‘capability-building’ mechanisms are used to ensure that the entire value chain has 
the means and capabilities to adhere to required standards of operation. This last 
kind of governance most clearly transforms a set of seemingly independent entities 
into a single collective production structure, but even the other strategies entail a lead 
firm’s ultimate control over its value chain in the sense that it is the lead firm that is 
ultimately responsible for its decision to outsource and on what terms.

In sum, GVCs can be described as a jurisdictionally fragmented network of actors 
that, paradoxically, is simultaneously centrally co-ordinated by a lead firm, whose 
governance efforts act as the gravitational force pulling together seemingly independ-
ent entities.

B.  The Reconfiguration of  Regulatory Spaces Along GVCs

The rise of GVCs involves significant economic and political implications. On the 
one hand, economic development and upgrading – whether on firm or state level –  
increasingly occurs through access to GVCs.17 On the other hand, the practices of 
GVC capitalism have exacerbated asymmetries between lead firms and large buyers 
with increasing governance power and their supplier firms and workers, thus reduc-
ing the autonomy of developing states and firms.18 In addition to their impact on the 
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	 19	eg, J Bair and F Palpacuer, ‘CSR beyond the Corporation: Contested Governance in Global Value 
Chains’ (2015) 15 Global Networks S1–S19.
	 20	B Kingsbury, ‘Infrastructure and InfraReg: On Rousing the International Law “Wizards of Is”’ (2019) 8 
Cambridge International Law Journal 171–86; J Lorenzo, ‘A Path Toward Sustainable Development Along 
the Belt and Road’ (2021) 24 Journal of  International Economic Law 591–608.
	 21	P Zumbansen, ‘The Disaster Chain: Counter-Mapping Global Value Chains’ (2022) 42 Northwestern 
Journal of  International Law & Business 303–53.
	 22	See, eg, J Paul, ‘The Transformation of International Comity’ (2008) 71 Law and Contemporary 
Problems 19–38; J Bomhoff, A Brandão de Oliveira and L Biziková, ‘Post-War Yearning for 
Deparochialisation and the Siren of Free Trade: The Bremen v. Zapata Off-Shore Co’ in H Muir Watt and 
others (eds), Global Private International Law: Adjudication without Frontiers (Cheltenham, Edward Elgar,  
2019).
	 23	R Wai, ‘Transnational Liftoff and Juridical Touchdown: The Regulatory Function of Private 
International Law in an Era of Globalization’ (2002) 40 Columbia Journal of  Transnational Law 209–74.
	 24	P Zumbansen, ‘Lochner Disembedded: The Anxieties of Law in a Global Context’ (2013) 20 Indiana 
Journal of  Global Legal Studies 29–69.
	 25	The many externalities of industrialisation were internalised for example through the ‘rise and fall’ 
of freedom of contract in national space. PS Atiyah, The Rise and Fall of  Freedom of  Contract (Oxford, 
Oxford University Press, 1979). This, however, coincided with the liberalisation of transnational contracts, 
removing them from the increasing national restraints. Bomhoff, Brandão de Oliveira and Biziková (n 22).
	 26	D Weil, The Fissured Workplace: Why Work Became So Bad for So Many and What Can Be Done to 
Improve It (Cambridge/MA, Harvard University Press, 2014).

logic of transnational production, GVCs and their individual sites are also a source 
of great distributive inequality and a target of deep political contestation on national 
and international levels.19 GVC-related policies of reshoring have featured promi-
nently on populist and anti-globalist agendas in recent years, while policies such as 
the Chinese Belt and Road Initiative use GVCs and the connection between firms and 
infrastructure for geostrategic influence.20 It is thus no surprise that regulators have 
started paying close attention to the proliferation and reconfiguration of GVCs in 
particular since the 2010s.

However, regulators face an elusive regulatory target, as GVCs utilise the 
‘in-between’, or transnational, space between different national jurisdictions and 
are notoriously difficult to map from a regulatory perspective.21 An international 
economic order built around free trade is an essential facilitative factor for the rise 
of GVCs, and particularly so the transnational recognition and ‘detachment’ of 
contracts from their national regulatory embedding.22 This has on the one hand 
accelerated the jurisdictional ‘lift-off’ of GVCs, whereby the applicable regulatory 
systems for economic operation are decoupled from national regimes.23 On the other 
hand, the lead firm-centric transnational production structure relies to a great extent 
on private governance, such as contracts, that can be even more difficult to under-
stand from the outside for regulators and other actors than the internal workings of 
a corporate group.24

Consider the social or environmental externalities traceable to a GVC. From a 
regulatory perspective, a marked effect of the organisational and geographic frag-
mentation of production is the loss of much of the relevance of earlier rules, focused 
on local corporations (the typical form of organisation for industrial installations) or 
similarly on local bilateral contracts (the typical form of organising relations between 
business and labour, consumers and suppliers).25 Organisational fragmentation, such 
as strategic outsourcing or gig-work, allows lead firms to override existing rules 
aimed at mitigating externalities of earlier regulatory paradigms.26 Jurisdictional 
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	 27	B Hepple, Labour Laws and Global Trade (Oxford, Hart Publishing, 2005).
	 28	J Salminen and M Rajavuori, ‘Private International Law, Global Value Chains and the Externalities of 
Transnational Production: Towards Alignment?’ (2021) 12 Transnational Legal Theory 230.
	 29	eg, Luhmann states that contracts ‘stabilize a specific difference over time, while being indifferent to 
anything else’ (own translation, original in German). N Luhmann, Das Recht Der Gesellschaft (Frankfurt 
a.M., Suhrkamp, 1993) 459.
	 30	For a recent deconstruction of investment law’s internal rationales, see D Schneiderman, Investment 
Law’s Alibis. Colonialism, Imperialism, Debt and Development (Cambridge, Cambridge University Press, 
2022).
	 31	R Hockett and R Kreitner, ‘Just Prices’ (2018) 27 Cornell Journal of  Law & Public Policy 771–99.

fragmentation exacerbates the ensuing regulatory arbitrage, allowing lead firms to 
leverage the even vaster jurisdictional differences in regulation and enforcement.27  
As a result, GVCs, as globally disaggregate, jurisdiction-spanning networks of 
actors, avoid being pinned under specific jurisdictions.28 In these conditions, lead 
firms outsource not only production but also their social, environmental, cultural 
and economic externalities along the GVC.

The severing of these externalities from the operation of a GVC is reflected in 
private governance, such as in the three strategies for controlling contractually-
related GVC entities discussed above. This is most obvious with regard to 
‘fire-and-forget’ market-price contracting. Contractual relations and especially sales 
contracts typically do not need to pay attention to working conditions, labour rights, 
environmental effects or resource use, or whether parties pay taxes to their local 
communities.29 Severance of liability is based on a perceived lack of control over 
actors connected via contractual market-price mechanisms. The missing connection 
between GVC actors is compounded by additional tiers of contractual relations: the 
only constraint that the first market-price contract entails in relation to further tiers 
of contracts is that of the price and physical quality of goods. What is more, firms 
are free to use regulatory arbitrage to leverage global regulatory plurality and gaps. 
This includes not only localisation of contracts in specific jurisdictions, applicable 
laws and enforcement networks, but also means for contesting national regulation 
through investor protection that binds states.30 The end result is a broad freedom to 
act with impunity with regard to the societal effects of contracts.

Conversely, lead firms may also leverage their governance mechanisms to control 
and mitigate social or environmental externalities. Consider the two further contrac-
tual modes of GVC governance. In today’s commerce, it is illusory to imagine the 
market-price mechanism as following from a ‘natural’ interplay of market dynamics.31 
Actors need to co-ordinate their relationship at least marginally to ensure that goods 
and services consistently match diverse expectations. Standards are deployed and 
compliance with them monitored through auditing and other mechanisms. Typically, 
a lead firm requires other value chain actors to comply with standards incorporated 
into their contract along with diverse monitoring mechanisms. The requirements on 
standards and monitoring are then cascaded throughout the value chain to ensure 
that the whole fragmented production entity has the same rule book regarding 
logistical and product-related standards, increasingly including sustainability. The 
integrated contractual strategy of capability-building takes this approach further. 
In addition to merely acknowledging the existence of its contractually connected 
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	 32	J Salminen, ‘The Accord on Fire and Building Safety in Bangladesh – A New Paradigm for Limiting 
Buyers’ Liability in Global Supply Chains?’ (2018) 66 American Journal of  Comparative Law 411–51;  
J Bair, M Anner and J Blasi, ‘The Political Economy of Private and Public Regulation in Post-Rana Plaza 
Bangladesh’ (2020) 73 Industrial and Labor Relations Review 969–94.
	 33	G Monti, ‘The Global Reach of EU Competition Law’ in M Cremona and J Scott (eds), EU Law 
Beyond EU Borders: The Extraterritorial Reach of  EU Law (Oxford, Oxford University Press, 2019).
	 34	M Blessing, Impact of  the Extraterritorial Application of  Mandatory Rules of  Law on International 
Contracts (Helbing & Lichtenhahn, 1999); T Szabados, Economic Sanctions in EU Private International 
Law (Oxford, Hart Publishing, 2021).
	 35	D Vogel, Trading Up: Consumer and Environmental Regulation in a Global Economy (Harvard, 
Harvard University Press, 1995) 68–70; Bradford (n 5).

production structure by spreading and monitoring standards throughout, here a lead 
firm actively governs the value chain by mapping and developing the competences of 
value-chain actors. This can take place either through de facto action that transcends 
contractual boundaries or through dedicated governance contracts that work above 
and beyond individual supply chain contracts to connect fragmented actors through 
explicit contracts, such as the Accord on Fire and Building Safety in Bangladesh.32

But just as lead firms are developing techniques of governance along the GVC, so 
are states. The new modalities of transnational economic production and organisa-
tion are increasingly registered and legally re-conceptualised in national regulation 
particularly with a view to social and environmental sustainability. Since the 2010s, 
a series of transnational sustainability laws have provided examples of regulatory 
strategies and mechanisms through which national legislators have sought to concep-
tualise and rein in GVCs with regard to their sustainability deficits. While diverse in 
their design, these laws put forward an explicit regulatory intervention that attempts 
to extend (home) state control more directly over production and GVC practices that 
take place outside its jurisdiction. In doing so, these national regulations also concep-
tualise and come to terms with the private governance of GVCs. In the next section, 
we situate the EU’s emerging sustainability regulation in the broader genealogy of the 
EU’s role in shaping markets, internally and globally.

III.  A TYPOLOGY OF REGULATING GVCS IN THE EU:  
DRIVERS, MODES AND IMPLICATIONS

A.  EU Regulation of  Transnational Production: A Theoretical Outlook

The proliferation of national laws attempting to capture the operation of GVCs is 
a recent phenomenon, but outward-looking regulation focused on transnational 
economic operation per se is not new. Antitrust law had early on explored approaches 
to capturing distortions of the domestic market emanating from abroad, but these 
focused primarily on maintaining internal cohesion in the regulating jurisdiction.33 
Sanctions aimed at third countries, on the other hand, are clearly focused outside the 
regulating jurisdiction.34 And, in many cases, external effects of regulation appear 
to be incidental. The introduction of local emissions controls or product liability 
regulation in a key market such as California or the EU,35 for example, illustrate the 
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	 36	For a summary, see, eg, D Danielsen, ‘Local Rules and a Global Economy: An Economic Policy 
Perspective’ (2010) 1 Transnational Legal Theory 49–115.
	 37	eg, B Cooreman, Global Environmental Protection through Trade: A Systematic Approach to 
Extraterritoriality (Cheltenham, Edward Elgar, 2017); J Lawrence, Governmentality in EU External Trade 
and Environment Policy: Between Rights and Market (London, Routledge, 2018).
	 38	eg, HW Micklitz, ‘The Internal versus the External Dimension of European Private Law. A Conceptual 
Design and a Research Agenda’ in M Cremona and HW Micklitz (eds), Private Law in the External 
Relations of  the EU (Oxford, Oxford University Press, 2016) 9–31; M Szpunar, ‘Territoriality of Union Law 
in the Era of Globalization’ in D Petrlík et al (eds), Evolution des rapports entre les ordres juridiques de 
l’Union européenne, international et nationaux. Liber Amicorum Jirí Malenovsky 2020 (Brussels, Éditions 
Bruylant, 2020) 149–68; J Basedow, The Law of  Open Societies – Private Ordering and Public Regulation 
of  International Relations (General Course on Private International Law) (Leiden, Brill Nijhoff, 2015)  
75 et seqq.
	 39	eg, G LeBaron and J Lister, ‘The Hidden Costs of Global Supply Chain Solutions’ (2021) Review of  
International Political Economy 669–95.
	 40	See, eg, Council Regulation 3254/91 of 4 November 1991 prohibiting the use of leghold traps in the 
Community and the introduction into the Community of pelts and manufactured goods of certain wild 
animal species originating in countries which catch them by means of leghold traps or trapping meth-
ods which do not meet international humane trapping standards (Animal Legtrap Regulation) [1991]  
OJ L308/1. A comparable mechanism is employed in Regulation 2016/679 of 27 April 2016 on the protec-
tion of individuals with regard to the processing of personal data and on the free movement of such data 
(General Data Protection Regulation (GDPR)) [2016] OJ L119/1.
	 41	eg, Regulation 1223/2009 of the European Parliament and of the Council of 30 November 2009  
on cosmetic products (Cosmetic Products Regulation) [2009] OJ L342/59.
	 42	eg, Regulation (EU) No 596/2014 of the European Parliament and of the Council of 16 April 2014  
on market abuse [2014] OJ L173/57.

potential impact of domestic regulation and liability frameworks on transnational 
economic organisation. In the globalised economy, local rules continue to carry 
major transnational effects.36

Since the 2010s the global effects of these local measures have spurred consid-
erable research spanning international trade and investment law,37 EU and private 
international law,38 and law and political economy.39 Much of this scholarly effort 
has focused on the regulatory infrastructure of the EU. With the EU being the largest 
internal market in the world, its regulation, such as product safety standards, directly 
affects the logic of production processes used by third country operators, given their 
need to meet EU standards if they wish to be granted market access. Accordingly, EU 
policy areas as diverse as competition, personal data and environmental protection 
have long been rife with rationales, mechanisms and regulatory devices that aim at 
underwriting a functioning internal market but, simultaneously, export the reach of 
these initiatives beyond its territorial borders.

Naturally, the EU is not the only actor whose regulatory actions extend trans-
nationally and provoke reactions from individuals and companies based in other 
jurisdictions or from other states. However, it is precisely EU regulatory power that 
has been identified as a special leverage point of the EU as a global actor, leading the 
EU to have become a key target for analysing the extraterritorial and transnational 
dynamics of regulation. There is no shortage of primary EU legislative materials that 
have been used in these analyses. While some regulatory instruments require exporting 
states to have in place legislation fulfilling EU standards,40 others target third-country 
manufacturers directly.41 Similarly, major differences exist between regulatory tech-
niques that aim to cover market-abusive behaviour by third-country operators outside 
the EU42 compared to those preventing producers from placing unsafe products on 
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	 43	Due to our focus on transnational production processes, we rely mostly on product-related regulation, 
thus assigning financial and competition regulation to a lesser role. We acknowledge the importance of, 
eg, EU competition law in defining the broad contours of the EU’s extraterritorial regulatory effects and 
their doctrinal conceptualisation. For discussion of the potential role of EU competition law on private 
contracts outside the EU, see, eg, Blessing (n 34); Monti (n 33).
	 44	Bradford (n 5); see also I Hadjiyianni, ‘The European Union as a Global Regulatory Power’ (2021) 41 
OJLS 243–64. The ‘Brussels effect’ resembles what Vogel (n 34) 68–70 has termed the ‘California effect’ in 
the field of environmental regulation. He argues that regulatory competition ultimately led to a ratcheting 
up of environmental standards in many US states triggered by progressive Californian regulation. Vogel 
contrasts this with the inverse ‘Delaware effect’, which depicts a race towards deregulation in corporate law, 
see, eg, M Roe, ‘Delaware’s Politics’ (2005) 118 Harvard Law Review 2491–2543.
	 45	See, eg, J Scott, ‘Extraterritoriality and Territorial Extension in EU Law’ (2014) 62 CML Rev 87; 
J Scott, ‘The Global Reach of EU Law’ in M Cremona and J Scott (eds), EU Law Beyond EU Borders 
(Oxford, Oxford University Press, 2019).
	 46	Scott, ‘The Global Reach of EU Law’ (n 45).

the internal market. Given the sprawling regulatory infrastructure, it is not surprising 
that the global effects of EU instruments have been extensively theorised in relation 
to their explanatory drivers, operative mechanisms and empirical outcomes. While 
no theoretical account has yet adopted a distinct GVC approach, several recent 
approaches have examined the transnational operation of the EU’s existing regula-
tory instruments in detail. These typologies enable us to sketch a rough analytical 
framework against which we can position the EU’s recent ‘GVC turn’ in sustainability 
regulation.43

The most influential recent high-level account explaining the conditions of 
the global reach of EU regulation is Anu Bradford’s Brussels Effect. According to 
Bradford, the EU has become a powerful global regulator precisely ‘because it has 
built an institutional architecture that has converted its market size into a tangible 
regulatory influence’.44 In essence, Bradford outlines five conditions – among them 
being market size, institutional preference for strict standards and focus on inelastic 
regulatory targets – as key factors unlocking the EU’s unique regulatory clout, which 
materialises either de facto or de jure. In this scheme, a de facto Brussels effect refers 
to processes whereby third-country operators voluntarily change their behaviour, for 
instance by revamping entire production lines to meet EU standards even when prod-
ucts are targeted at non-EU markets. By contrast, EU regulation may also invoke a 
de jure Brussels effect, an example being third countries that design national prod-
uct safety requirements with a view to EU standards through regulatory emulation. 
At the heart of Bradford’s analysis is the empirical analysis of these primary influ-
ence mechanisms across policy areas including competition law, data protection and 
consumer safety.

Another recent account of EU global regulatory power is put forth by Joanne 
Scott.45 Unlike Bradford’s more empirical focus devoid of legal design analysis, 
Scott deploys a doctrinally oriented examination of the techniques through which 
the applicability of EU law is extended beyond the territorial confines of the Union. 
Her account relies on careful distinctions between truly ‘extraterritorial’ regulation 
and regulatory measures that give rise to ‘territorial extension’. The latter category 
is crucial because it covers multiple processes where assessing compliance with EU 
law ‘requires an evaluation of foreign conduct and/or third country law’, usually 
through various ‘triggers’ that bring foreign conduct within the ambit of EU law.46  
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	 47	Scott, ‘Extraterritoriality and Territorial Extension in EU Law’ (n 45).
	 48	Scott, ‘The Global Reach of EU Law’ (n 45).
	 49	L Ankersmit, Green Trade and Fair Trade in and with the EU Process-Based Measures within the EU 
Legal Order (Cambridge, Cambridge University Press, 2017).
	 50	I Hadjiyianni, The EU as a Global Regulator for Environmental Protection (London, Bloomsbury 
Publishing, 2019).
	 51	eg, Animal Legtrap Regulation (n 40).
	 52	eg, Cosmetic Products Regulation (n 41).
	 53	Ankersmit (n 49) 26–38.
	 54	Hadjiyianni (n 50).
	 55	ibid.
	 56	For a careful recent examination on this civilising mission, see A Ganesh, Rightful Relations with 
Distant Strangers: Kant, the EU, and the Wider World (London, Bloomsbury, 2021).

These triggers – which may be activated by market access but also, for example, 
by a transaction concluded with an EU firm in a third country – is most elaborate 
in the context of financial regulation,47 but also touches on other fields such as  
environmental law.48

Many other recent typologies complement and illustrate the high-level accounts 
by Bradford and Scott. For example, Laurens Ankersmit49 and Ioanna Hadjiyianni50 
have recently provided what are essentially instrument-level analyses on the global 
reach of EU economic and environmental regulation. Ankersmit has identified three 
basic regulatory strategies that the EU uses to affect production methods beyond 
its territorial borders. Using the terminology of process-based product rules, 
these techniques are country-based measures (such as prohibitions on import of 
goods from a country that lacks adequate environmental legislation in force),51 
producer-based measures (such as preventing goods that fail to comply with certain 
production rules from accessing the EU market),52 and consumer-based measures 
(such as voluntary labelling rules).53 Similarly, Hadjiyianni’s typology relies, on 
the one hand, on market access-based strategies that materialise as process stand-
ards, which in turn may impose mandatory or non-mandatory conditions, cover 
foreign actors directly or indirectly, and also be based on economic incentives.54 On 
the other hand, she draws attention to the variety of compliance techniques and 
safety valves built into the different regulatory instruments.55 In combination, these 
accounts emphasise both the intricacies of legal design that enable the effective-
ness of the EU’s transnational regulatory efforts and their stated normative zeal of 
protecting human rights and the environment.56

Three broad lessons emerge from these theoretical accounts. First, market access is 
clearly the lynchpin in the EU’s external regulatory strategies. Whether third-country 
producers internalise EU standards voluntarily because of import restrictions or due 
to regulatory emulation in their home country, the trajectory of the EU’s internal 
market-building efforts also conditions and shapes its external reach. Second, the 
concrete instruments used to examine the EU’s global regulatory power are exceed-
ingly heterogenous. The operation of competition law and chemical regulation, for 
example, are based on very different internal and external logics, and thus resist 
sweeping generalisations. Third, the accounts generally focus on the mechanisms and 
techniques of governance but skirt normative questions as to the intent and desir-
ability of EU regulation’s global effects. In this regard, the sustainability-focused 
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	 57	Regulation (EU) 2017/821 of the European Parliament and of the Council of 17 May 2017 laying down 
supply chain due diligence obligations for Union importers of tin, tantalum and tungsten, their ores, and 
gold originating from conflict-affected and high-risk areas (EU Conflict Mineral Regulation (CMR)) [2017] 
OJ L130/1.
	 58	Regulation (EU) 2023/1115 of the European Parliament and of the Council of 31 May 2023 on the  
making available on the Union market and the export from the Union of certain commodities and  
products associated with deforestation and forest degradation and repealing Regulation (EU) No 995/2010  
(Deforestation Regulation) OJ L150/206.
	 59	Proposal for a regulation on prohibiting products made with forced labour on the Union market 
(COM(2022) 453) (Forced Labour Regulation).
	 60	Regulation (EU) 2023/956 of the European Parliament and of the Council of 10 May 2023 establishing 
a carbon border adjustment mechanism (CBAM) [2020] OJ L130/52.
	 61	Regulation (EU) 2020/852 of the European Parliament and of the Council of 18 June 2020 on the estab-
lishment of a framework to facilitate sustainable investment, and amending Regulation (EU) 2019/2088 
[2020] OJ L198/13.
	 62	Directive 2014/95/EU of the European Parliament and of the Council of 22 October 2014 amend-
ing Directive 2013/34/EU as regards disclosure of non-financial and diversity information by certain large 
undertakings and groups (Non-Financial Reporting Directive (NFRD)) [2014] OJ L330/1.

accounts analyse ‘mission-oriented’ regulatory measures with greater affinity and 
often in relation to accountability mechanisms that ought to be built into regulatory 
devices designed with global reach in mind.

No theoretical exposition, however, discusses the drivers, techniques and 
outcomes of EU regulation from a distinct GVC perspective. This does not mean 
that the paradigm shift prompted by the rise of GVC capitalism has gone unno-
ticed. Rather, the contemporary realities of transnational production structures 
animate all accounts of the leverage that the EU enjoys in explicitly steering and 
harnessing third-country producers to fulfil its regulatory objectives. In our view, 
however, a dedicated GVC-based approach can augment existing theorisation 
because of its focus on lead firms as entities co-ordinating transnational produc-
tion through private governance. This conceptual move allows us to locate the GVC 
approach right at the intersection between public and private power, thus high-
lighting a new, discreet modality of regulating by way of  and along the GVC as 
an emerging template for governing transnational production. In the next section, 
we introduce and discuss recent EU approaches to sustainability regulation from a 
GVC perspective.

B.  The ‘GVC Turn’ in EU Regulation and its Relation to GVC Governance

Starting around the 2010s, the EU has increasingly adopted GVC terminology in its 
regulatory efforts. The ‘GVC turn’ can be identified across many policy areas, but 
nowhere does the EU’s reliance on the concept seem greater recently than under the 
banner of sustainability. An array of recent EU legislation has mobilised the concepts 
and operative conditions of GVCs to curb companies’ social and environmental 
externalities both within and beyond the Union’s territorial borders. These span from 
sectoral or thematic approaches, such as conflict minerals,57 deforestation,58 forced 
labour,59 carbon emissions60 and investment,61 to more general ‘non-financial’62 
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	 63	Directive (EU) 2022/2464 of the European Parliament and of the Council amending Regulation (EU) 
No 537/2014, Directive 2004/109/EC, Directive 2006/43/EC and Directive 2013/34/EU, as regards corporate 
sustainability reporting (Corporate Sustainability Reporting Directive (CSRD)) [2022] OJ L322/15).
	 64	Proposal for a Directive of the European Parliament and of the Council on Corporate Sustainability 
Due Diligence and amending Directive (EU) 2019/1937 (COM/2022/71 final; CSDDD). We use this 
version as the primary basis of our analysis. At the same time the political process is moving on. 
On 1 December 2022 the Council of the European Union published its own adopted position for nego-
tiations, available at https://data.consilium.europa.eu/doc/document/ST-15024–2022-REV-1/en/pdf. 
When explicitly so stated, we refer to this instrument. Finally, on 14 December 2023, a provisional politi-
cal agreement is reported to have been reached by EU co-legislators, for which, eg, see the Council of 
the EU’s press release of the same date, ‘Corporate Sustainability Due Diligence: Council and Parliament 
Strike Deal to Protect Environment and Human Rights’, available at www.consilium.europa.eu/en/press/
press-releases/2023/12/14/corporate-sustainability-due-diligence-council-and-parliament-strike-deal-to-
protect-environment-and-human-rights/. Thus, the CSDDD is poised to take the next step in the legislative 
process.
	 65	Communication from the Commission to the European Parliament, the European Council, the 
Council, the European Economic and Social Committee and the Committee of the Regions: ‘The European 
Green Deal’ (COM/2019/640 final).
	 66	Directive (EU) 2022/2557 of the European Parliament and of the Council of 14 December 2022 on 
the resilience of critical entities and repealing Council Directive 2008/114/EC (CER Directive) [2022]  
OJ L333/164.
	 67	Proposal for a Regulation of the European Parliament and of the Council establishing a framework 
for ensuring a secure and sustainable supply of critical raw materials and amending Regulations (EU) 
168/2013, (EU) 2018/858, 2018/1724 and (EU) 2019/1020 (COM/2023/160 final) (CRM Regulation).
	 68	Proposal for a Regulation of the European Parliament and of the Council establishing a Single Market 
emergency instrument and repealing Council Regulation No (EC) 2679/98, COM(2022)459 (SMEI 
Regulation). The SMEI took inspiration from the US Defense Production Act of 1950 that both the Trump 
and the Biden Administration employed to steer national manufacturing of health and medical resources 
during the Covid-19 pandemic.
	 69	Such as the California Transparency in Supply Chains Act and the three UK and Australian Modern 
Slavery Acts. For these, see, eg, Salminen and Rajavuori (n 10). Notably, while the CSDDD speaks of ‘value 
chains’ throughout, the proposed Forced Labour Regulation speaks of ‘value chains’ in the analysis and the 
recitals while switching to ‘supply chains’ in the actual provisions.
	 70	J Bair, ‘Global Commodity Chains: Genealogy and Review’ in J Bair (ed), Frontiers of  Commodity 
Chain Research (Stanford, Stanford University Press, 2009). Generally in the sustainability context, see 
Salminen and Rajavuori (n 10).

or ‘sustainability’63 reporting and due diligence64 type instruments, to say nothing 
of other policy instruments such as the Green Deal.65 While some of the legisla-
tive proposals mentioned here are yet to enter into force, the clear proliferation of 
GVC language already allows preliminary examination of the drivers, dynamics and 
potential outcomes of novel regulatory measures, as well as analysis of their potential 
contribution to theoretical debates on transnational regulation.

Even though ‘GVC language’ is especially prominent in sustainability instruments, 
the EU increasingly relies on this and related concepts on other policy verticals. 
The Covid-19 pandemic and the war in Ukraine, for instance, prompted EU-wide delib-
eration on instruments aimed at developing security of  supply by enhancing the 
resilience of  critical entities,66 access to critical raw materials,67 and more broadly, 
the functioning of the internal market during emergencies.68 These instruments, 
as also many related to sustainability,69 do not always overtly adopt the terminol-
ogy of ‘value chains’ but may refer instead to ‘supply chains’ (though see the CRM 
proposal as a prominent example of  GVC language creeping into the field of  security 
of  supply). Differences in the disciplinary and theoretical background, usage and 
legal effects of  the terms ‘value chain’ and ‘supply chain’ are well-documented.70  

 EBSCOhost: eBook Collection (EBSCOhost) printed on 8/4/2026 8:10:59 AM UTC via UNIVERSITEIT VAN AMSTERDAM. All use subject to 
https://www.ebsco.com/terms-of-use. 

https://data.consilium.europa.eu/doc/document/ST-15024-2022-REV-1/en/pdf
http://www.consilium.europa.eu/en/press/press-releases/2023/12/14/corporate-sustainability-due-diligence-council-and-parliament-strike-deal-to-protect-environment-and-human-rights/
http://www.consilium.europa.eu/en/press/press-releases/2023/12/14/corporate-sustainability-due-diligence-council-and-parliament-strike-deal-to-protect-environment-and-human-rights/
http://www.consilium.europa.eu/en/press/press-releases/2023/12/14/corporate-sustainability-due-diligence-council-and-parliament-strike-deal-to-protect-environment-and-human-rights/


380  Jaakko Salminen, Mikko Rajavuori and Klaas Hendrik Eller

	 71	Salminen and Rajavuori (n 10). The instruments covered included, eg, the California Transparency in 
Supply Chains Act, the US Federal Dodd Frank Act Section 1502 on conflict minerals, the UK, New South 
Wales and Australian Federal Modern Slavery Acts, the French loi de vigilance, the EU NFRD, and planned 
Swiss and Dutch regulations.
	 72	R McCorquodale and J Nolan, ‘The Effectiveness of Human Rights Due Diligence for Preventing 
Business Human Rights Abuses’ (2021) 68 Netherlands International Law Review 455–78. Again, this 
trails extensive debate in relation to the private governance of value chains. J Bair, M Anner and J Blasi, 
‘The Political Economy of Private and Public Regulation in Post-Rana Plaza Bangladesh’ (2020) 73 ILR 
Rev, 969; M Anner and J Bair, ‘The Bulk of the Iceberg: A Critique of the Stern Center’s Report on Worker 
Safety in Bangladesh, Penn State Centre for Global Workers’ Rights Research Brief 10 February 2016’ 
(2016).
	 73	eg, N Bueno and C Bright, ‘Implementing Human Rights Due Diligence through Corporate Civil 
Liability’ (2020) 69 International and Comparative Law Quarterly 789. Once more, this echoes the earlier 
differentiation between more voluntary and more binding private governance instruments in the field 
of sustainability, eg, B ter Haar and M Keune, ‘One Step Forward or More Window-Dressing? A Legal 
Analysis of Recent CSR Initiatives in the Garment Industry in Bangladesh’ (2014) 30 International Journal 
of  Comparative Labour Law & Industrial Relations 5; M Anner, J Bair and J Blasi, ‘Toward Joint Liability 
in Global Supply Chains: Addressing the Root Causes of Labor Violations in International Subcontracting 
Networks’ (2013) 35 Competition Labor Law & Policy Journal 1.
	 74	However, for early work on the transnational theorisation of private value-chain governance, eg, 
Salminen and Rajavuori (n 28); Salminen (n 32).
	 75	See section II.A.

Whichever terminology is chosen and however it is legally operationalised, both 
the EU’s sustainability-related instruments and security-driven instruments aim 
to regulate how firms within the EU govern production taking place outside 
the EU. Our contention is that the EU’s different modes of  regulating transna-
tional production coincide with the way that transnational production is and can 
be organised. This raises the question to what extent certain modes of  private 
governance can inform – and even be organically coupled to – different modes of 
GVC regulation.

We have previously analysed a range of mostly national sustainability laws that 
seek to regulate how lead firms govern their global value chains.71 Our compara-
tive analysis focused on what kinds of lead firms are regulated, how their value 
chains are conceptualised from a legal perspective, and what kinds of obligational 
effects are attached to value-chain governance. After our initial examination it 
seems that research has focused on three topics in particular. Alongside coverage 
of new regulatory instruments, research has focused on practical analyses of the 
effectivities of existing regulation72 and, building on these, comparative analyses 
of different types of regulation, for example by differentiating between reporting 
and so-called mandatory due diligence obligations.73 However, our understanding 
is that the important differences in the modes of  transnational traction of such 
regulation have not been theorised.74 In our view, the EU’s recent GVC-based regu-
latory instruments mark a new stage in EU law’s role in facilitating an ever more 
globally embedded internal market and hence also for scholarship on transnational 
regulation.

The key to our contribution here consists in the three private governance 
approaches that underpin contractual control over fragmented transnational produc-
tion: market-price contracting, private governance through standards and monitoring, 
and capability building.75 These strategies reflect three ‘ideologies’ (as in condensed 
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	 76	Thus, following Michaels, we use the functional method to emphasise difference in the selected 
sustainability regulations. R Michaels, ‘The Functional Method of Comparative Law’ in M Reimann and 
R Zimmermann (eds), The Oxford Handbook of  Comparative Law (Oxford, Oxford University Press, 
2006) 339–82. The evaluative criterion, as we explained, comes from the realisation that GVC-based regula-
tion should, if true to its source, utilise the private governance mechanisms crucial to GVCs, as reflected, 
eg, in the GVC governance analytic of Gereffi, Humphrey and Sturgeon and as compared to related govern-
ance approaches by, eg, Salminen. Gereffi, Humphrey and Sturgeon (n 13); Salminen (n 16).
	 77	Directive 2001/95/EC of the European Parliament and of the Council of 3 December 2001 on general 
product safety, [2002] OJ L11/45. Other acts may have a similar effect even more indirectly. Related to 
product safety, eg, the earlier product liability directive (Council Directive 85/374/EEC of 25 July 1985 on 
the approximation of the laws, regulations and administrative provisions of the Member States concerning 
liability for defective products), in addition to harmonising the internal market has been argued as raising 
the barrier for entry into the single market.

world-views and frames of responsibility) of transnational private ordering particu-
larly when applied to externalities of transnational production. The first strategy, 
‘market-price’, entails a refusal to explicitly tackle the transnational effectivities of 
private governance, even if it is clear that merely setting a price on a commodity 
can affect, for example, the outsourcing choices of suppliers. The second strategy, 
‘private governance’, entails an acknowledgment of the existence of a transnational 
production network beyond first-tier contractual partners and a need to understand, 
map and regulate its extent. The third strategy, ‘capability building’, is a hands-on 
acknowledgment that transnational aspects of production are efficiently governable, 
but only if lead firms invest in governance mechanisms that go beyond the one-sided 
setting and monitoring of standards.

Consequently, we hypothesise that these three approaches, or ideologies, also 
coincide with the EU’s three approaches to regulating transnational production along 
the GVC. In short, we make an explicit connection with GVC governance mecha-
nisms, drawn in part from GVC theory but expanded through legal, economic and 
empirical work in related fields, and the recent rise of the EU’s GVC-driven regulatory 
efforts in a sustainability context. In our view, the process yields a functional compar-
ative analysis of EU sustainability regulation, with the comparison focusing on how 
individual instruments utilise the three main approaches to value-chain governance.76 
This, we hypothesise, will provide insights into the inner workings of what seems to 
be a new wave of transnational regulation focused on regulating along value chains, 
by using lead firms, their value chains and their value-chain governance as a local 
proxy for extending the effects of regulation transnationally.

In combination, the three approaches to GVC governance lead to three regulatory 
approaches. First, regulators can renounce any explicit extension beyond established 
jurisdictional confines, thus limiting the transnational effects of regulation, at least in 
name and stated aims if not in practice. Focus is on activities that take place squarely 
within jurisdictional borders and the traditionally accepted reach of national regu-
lators. In this way, regulators try to maintain their focus within their jurisdiction, 
even if such regulation may nonetheless acknowledge the existence of extraterrito-
rial parts of GVCs and may have an indirect effect on their operation outside the 
regulating jurisdiction. This type of regulation is reflected, for example, in national 
standard-setting that restricts non-compliant imports or other regulations that cut 
off GVCs at borders, such as EC product safety regulation,77 the EU chemicals  
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	 78	Regulation (EC) No 1907/2006 of the European Parliament and of the Council of 18 December 2006 
concerning the Registration, Evaluation, Authorisation and Restriction of Chemicals (REACH) [2006] OJ 
L396/49.
	 79	Of course, the legally operationalised ‘extent’ of the GVC that needs to be mapped is defined by the 
instrument in question. Salminen and Rajavuori (n 10).

regulation REACH78 and the Carbon Border Adjustment Mechanism (CBAM), 
and these rules resonate strongly in the debate on the de facto and de jure Brussels  
effect.

Second, regulators can initiate information-gathering on transnational produc-
tion entities and practices. Focus is on asking lead firms to map the extraterritorial 
extent of their GVCs,79 disclose their scope and any governance mechanisms in place. 
In this way, regulators extend their gaze beyond their jurisdictional boundaries, along 
the lines of GVCs anchored in their jurisdictions. This approach explicitly acknowl-
edges a regulator’s interest in seeing beyond its traditionally conceived jurisdictional 
limits. Aside from many national disclosure regulations, such as the California 
Transparency in Supply Chains Act and the three Modern Slavery Acts in the UK 
and Australia, in the EU this approach is reflected by the Non-Financial Reporting 
Directive (NFRD) and its successor, the Corporate Sustainability Reporting Directive 
(CSRD).

Third, regulators can require local actors to govern their transnational produc-
tion networks in specific ways. Focus is on asking lead firms to forge together a 
particular kind of value chain, with specific, premeditated governance relationships 
that connect otherwise disparate actors. In this way, regulators explicitly extend 
not only their gaze but also their hand over production taking place in other juris-
dictions. They acknowledge that the transnational dimension of value chains, if 
conceptualised as a collective entity fragmented over multiple jurisdictions, is 
efficiently governable through regulation of lead firms domiciled within their juris-
diction. This approach is reflected in due diligence-type regulations, such as the 
Dodd Frank Act Section 1504 on conflict minerals and the French loi de vigilance, 
and in the EU for example the Conflict Mineral Regulation (CMR), the Deforestation 
Regulation and the planned Corporate Sustainability Due Diligence Directive  
(CSDDD).

Against this backdrop, in the next section we suggest an analytical typology focus-
ing on the GVC governance approaches that the EU’s recent sustainability instruments 
deploy when regulating along value chains.

C.  EU Transnational Sustainability Regulation: A Framework and Analysis  
of  Regulation Along Value Chains

In this section, we examine select EU regulatory instruments from the perspective 
of how they exert influence transnationally along value chains. Our deeper analy-
sis focuses on three comparatively established and three novel or proposed EU 
instruments, comprising both regulations and directives. The selected established 
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instruments are the REACH Regulation, the Non-Financial Reporting Directive, 
and the Conflict Mineral Regulation, while the selected novel or proposed instru-
ments are the CBAM Regulation, the CSRD, and the Commission proposal for a 
CSDDD. Of these, the CBAM entered a transitional phase on 1 October 2023, with 
expected full implementation by 1 January 2026, while the CSRD entered into force 
on 5 January 2023 with first reports, concerning the 2024 financial year, expected 
in 2025. Regarding the CSDDD, a provisional agreement was reached between the EU 
co-legislators on 14 December 2023, with the process poised to continue.

These instruments reflect three different approaches to how regulatory instru-
ments can exert influence extraterritorially along value chains by way of regulating 
lead firms and their governance efforts. That three of the instruments are already in 
force, two are currently being phased in and the last one constitutes a well-debated 
legislative proposal provides, we hope, a crude future-oriented dimension to our anal-
ysis. Our focus on sustainability-related instruments is motivated by sustainability 
being one of the areas where the EU’s regulatory approach is particularly rife with 
GVC concepts, up to utilisation of ‘value chain’ (or a partially narrowed version of 
‘value chain’ called ‘chain of activities’, as under the Council’s position) as the key 
operative mechanism delineating corporate due diligence duties in the CSDDD. Of 
the selected instruments, only REACH predates GVC terminology. However, REACH 
is a central figure for Bradford’s notion of the ‘Brussels effect’ and other similar 
typologies and, we argue, representative of the classic, unintentional – or at least 
non-explicit – approach to regulating beyond borders where the regulatory focus falls 
primarily within the regulating jurisdiction.

There is no dearth of additional instruments that could be included in the analy-
sis. The comparison could be extended exponentially by covering more thematic 
areas or even simply more sustainability-related regulatory instruments both within 
and without the EU, but we feel that for the purposes of this initial foray a more 
qualitative approach provides a good starting point. Despite the sustainability 
focus, the instruments we analyse also intertwine with other drivers and motives 
for regulating along value chains, such as guaranteeing internal market cohesion 
and security of supply. By registering these varying motives, we hope our analysis 
will have sufficient breadth to act as a springboard or roadmap to further, more 
expansive and detailed evaluations of regulating along value chains across different 
EU policy verticals.

The instruments are collected in Table 1 (found as an annex to this chapter), which 
is organised along the lines of our proposed analytical GVC regulation typology. 
The vertical axis contains key variables we have previously used for comparing GVC 
regulation, namely a focus on lead firms, value chains and governance obligations.80 
These include the personal and material scope of regulation, the scope of value 
chains, the duties implied, and the stated objectives of the regulatory instruments. 
On the horizontal axis, then, we have framed how the instruments fit into the three-
fold division derived from the private governance of GVCs discussed in sections II 
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	 81	eg, similarly to the EC Product Liability Directive.
	 82	For the ‘functional’ perspective on value chain actors, see, eg, Salminen and Rajavuori (n 10).
	 83	Bradford (n 5).

and III.B). Following this, regulation building on market-price focused approaches 
to governance is referred to as ‘boundaries’ type regulation; regulation building on 
standards and monitoring based approaches to governance is referred to as ‘mapping’ 
type regulation, and regulation building on capability building-based approaches to 
governance is referred to as ‘acting’ focused regulation.

We have included the six chosen EU instruments in Table 1, reflecting two exam-
ples of all three hypothesised governance/regulation categories. Under each of the 
three horizontal categories the first example reflects established regulation, while 
the second example reflects regulation that is being phased in or planned, thus high-
lighting current and future tendencies. First, in relation to GVC measures focusing 
primarily within the territorial limits or ‘boundaries’ of the EU, REACH represents 
established approaches and CBAM – which is currently being phased in – reflects 
newer developments. Second, for measures focusing on ‘mapping’ value chains extra-
territorially, we have selected NFRD as an established example and CSRD – which 
is currently being phased in – as representative of newer developments. Third, in 
relation to measures focusing on ‘acting’ upon value chains extraterritorially, that is, 
eliciting specific forms of control over them, we have selected CMR as a current and 
CSDDD as a future example.

Our analysis here is meant to be preliminary and primarily highlights the different 
techniques of transnational extension of regulation along value chains. To this extent, 
Table 1 seems to confirm our initial hypothesis that we are dealing with a tangible, 
analytically approachable phenomenon that has central importance to transnational 
regulation and is markedly different from earlier approaches theorising the external 
dimension of EU, or indeed other, extraterritorial regulation.

First, the two instruments we see as representing the ‘boundaries’ model of GVC 
regulation, REACH and CBAM, acknowledge the fragmented and globalised nature 
of production while restricting direct regulatory effects within the territory of the 
regulator. REACH, for example, follows an earlier EU regulatory paradigm that in 
principle acknowledges the complex nature of production by focusing on a broad 
category of complementary actors such as manufacturers, importers and down-
stream users.81 At the same time, the aim of this technique is primarily to ensure 
that some relevant value chain actor is within the reach of the regulator by adding 
the qualification ‘within the Community’ to each potentially applicable actor type. 
If, for example, the manufacturer is located outside the EU, then the focus turns to 
importers. This technique essentially avoids having to focus on value chain actors 
outside the EU even if these might, from a value chain functional perspective,82 be a 
more reasonable regulatory focus. Given that it precedes the GVC turn by some years, 
REACH quite naturally focuses on the internal market with little if any reflection of 
any effect it might have outside the EU. However, the instrument is now seen to have 
a clear ‘Brussels effect’ on third countries.83
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	 84	Communication from the Commission, ‘Guidelines on non-financial reporting (methodology for 
reporting non-financial information)’ (2017/C 215/01). More generally on the comparative scope of the 
legal operationalisation of the ‘value chain’ in the NFRD, see Salminen and Rajavuori (n 10).
	 85	CSRD, Art 19a(2).

This kind of approach, focused on staying within the regulating jurisdiction both 
through regulatory mechanisms and stated aims may, however, be partially chang-
ing. This is to some extent due to the realisation that it is increasingly impossible to 
rule out the extraterritorial effects of even locally focused EU regulations. Thus the 
CBAM, while in its regulatory mechanism focusing on EU-internal actors, states in 
Article 14 of its Preamble that:

While the objective of the CBAM is to prevent the risk of carbon leakage, this Regulation 
would also encourage producers from third countries to use technologies that are more effi-
cient in reducing greenhouse gases so that fewer emissions are generated. For that reason, 
the CBAM is expected to effectively support the reduction of greenhouse gas emissions in 
third countries.

While the ‘boundaries’ type of  GVC regulation can thus acknowledge globally 
fragmented production and can even exert an explicitly stated intended effect 
beyond EU boundaries, it does not require lead firms to directly tackle production 
taking place outside the EU in any specific manner.

At the same time such regulation may in part help incentivise EU lead firms to 
map their global value chains and put in place private governance mechanisms that 
ensure their seamless functioning. This effect, however, should be kept separate from 
regulatory instruments explicitly requiring lead firms to map extraterritorial parts of 
their value chains. A marked difference in operative logic exists between instruments 
that require lead firms to tackle, for example, the sustainability impact of goods once 
they enter the EU, as under the CBAM, and instruments that more generally require 
lead firms to map their value chains and know where sustainability impacts arise 
outside the EU.

Second, the two instruments we see as representing extraterritorial ‘mapping’ 
similarly acknowledge the globally fragmented nature of production. However, the 
mapping function embedded in the NFRD, for example, utilises a very limited under-
standing of ‘value chain’. Focus is on a traditional concept of groups of companies 
with business relationships covered ‘where relevant and proportionate’, even if the 
Commission guidelines on reporting methodology attempt to steer attention away 
from the wording of the NFRD towards a more expansive conceptualisation of value 
chains.84 The CSRD, then, expands the mapping effort further by requiring under-
takings to provide descriptions of impacts connected to their ‘value chains’, even if 
the concept of value chain used is no doubt still prone to variation in practice. The 
scope of the mapping exercise is further tied in with growing due diligence obliga-
tions, including foregrounding actions to ‘identify and track’ lead firms’ sustainability 
impacts.85

As opposed to ‘boundaries’ type instruments, ‘mapping’ type instruments openly 
acknowledge the need for information on value chains extending outside the EU to 
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	 86	CSRD, Preamble 32.
	 87	See also KH Eller, ‘The Information Architecture of Corporate Accountability’ in H Shamir, S Banerjee 
and T Barkay (eds), Modern Slavery and the Governance of  Global Value Chains (Cambridge, Cambridge 
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	 88	OECD, ‘The Face Mask Global Value Chain in the COVID-19 Outbreak: Evidence and Policy  
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‘Resilience Decoded: The Role of Firms, Global Value Chains, and the State in Covid-19 Medical Supplies’ 
(2022) 64 California Management Review 46–70.

provide a fair picture of the reality of transnational production in relation to sustain-
ability along the value chain. This is reflected in the way that the instruments require 
reporting of impacts not only within the EU or cumulative impacts on the border, 
but rather pinpointing impacts taking place outside the EU. In relation to the NFRD, 
focus is on the impacts of undertakings on certain sustainability-related indicators. 
In relation to the CSRD, this idea is developed further with the so-called ‘double-
materiality principle’, which includes not only the sustainability impacts of value 
chains but also the impacts of sustainability-related events on the resilience of a 
lead firm’s business model.86 However, the reporting obligations are light and mostly 
depend on lead firms’ willingness to map their value chains.

We cannot stress strongly enough the importance of the value chain ‘mapping’ 
project, especially in comparison to the more traditional ‘boundaries’ type 
regulations.87 Knowing the extent of value chains is a crucial starting point for 
acting. Here, the impact of the two reporting directives might be highlighted by 
further comparison to security of supply instruments – the CER Directive and the 
SMEI and CRM proposals – which establish duties on critical lead firms to map their 
value chains with a view to understanding alternative modes of operation in case 
access to suppliers is denied in crises. The dearth of facial masks in the early stages 
of the Covid-19 pandemic provides a tangible example: better awareness of the facial 
mask value chain might have helped or speeded up possibilities for acting.88 Thus 
the transnational extension and invasiveness of ‘mapping’ type regulations lies in the 
possibilities for acting upon the value chain information they provide. This makes 
‘mapping’-style regulation crucial not only for sustainability but also for other inter-
ests, including security.

Third, and finally, the two instruments we see as representing ‘acting’ – the CMR 
and the planned CSDDD – build on instruments focused on mapping by requiring 
actors not only to track their value chains but also to deploy mechanisms for their 
active governance. Again, legal-operative conceptualisations of a value chain may 
vary, but by our definition these regulations require not only the mapping and moni-
toring of risks in value chains but their active mitigation as well. Regulatory focus is 
on explicitly affecting and steering how a lead firm governs its extraterritorial value 
chain by requiring the lead firm to put in place specific due diligence mechanisms. 
Similarly to the term ‘value chain’, ‘due diligence’ is a broad concept that can entail 
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under the German Supply Chain Due Diligence Act’ (VerfBlog, 5 October 2023), available at https://verfas-
sungsblog.de/effective-human-rights-due-diligence-ten-years-after-rana-plaza/.
	 91	For Lepora and Goodin’s notion of global ‘complicity’ in EU sustainability regulation, eg, Scott, 
‘The Global Reach of EU Law’ (n 45). This view can naturally be criticised. Concretely C Omari 
Lichuma, ‘(Laws) Made in the “First World”: A TWAIL Critique of the Use of Domestic Legislation 
to Extraterritorially Regulate Global Value Chains’ (2021) 81 Zeitschrift für ausländisches öffentliches 
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Law Journal 18–42. From a more abstract conflict of law perspective, eg, Salminen and Rajavuori  
(n 28).

anything from mapping the value chain, analysing related risks and acting on them 
to prevent externalities – as under the Deforestation Regulation – to putting in place 
specific capability building mechanisms to develop value chain integration as under 
the CMR. Something of the state of the art in this regard is provided by the French loi 
de vigilance89 or the proposed CSDDD, which both require integration of value chain 
stakeholders with the lead firm’s governance mechanisms.90

Due to their orientation, these instruments have little choice but to acknowledge 
that their regulatory effect extends outside the regulating jurisdiction. In relation to 
sustainability this is generally justified through the notion of global complicity in 
sustainability deficits.91 Other motives may, however, also be explicitly integrated into 
the regulatory mix. For example, the CMR refers in its preamble to security of supply 
in relation to minerals:

(8) In its communication of 4 November 2008 entitled ‘The raw materials initiative – 
meeting our critical needs for growth and jobs in Europe’, the Commission recognised 
that securing reliable and undistorted access to raw materials is an important factor for 
the Union’s competitiveness. The raw materials initiative contained in that Commission 
communication is an integrated strategy aimed at responding to different challenges related 
to access to non-energy and non-agriculture raw materials. That initiative recognises and 
promotes financial as well as supply chain transparency, and the application of corporate 
social responsibility standards.

(15) Union economic operators have, through public consultations, expressed their inter-
est in the responsible sourcing of minerals and reported on current due diligence schemes 
designed to pursue their corporate social responsibility objectives, customer requests, or 
the security of their supplies.
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Embedded in the justifications of CMR are thus other interests, such as reliable and 
undistorted access to raw materials outside the EU. Sustainability and security seem 
effectively intertwined in the regulatory instrument.92 In the end, the mechanisms 
for striving towards both goals are the same – the mapping and tighter contractual 
integration of value chains. This is also highlighted by instruments such as the CER 
Directive and the SMEI and CRM proposals which, while to some extent resembling 
the CMR in mechanisms deployed, focus solely on geosecurity.

D.  Intensity and Modalities of  Transnational Effects of  GVC  
Regulations

This analysis of three types of transnational extension of regulation along value 
chains is not exhaustive, but it nonetheless points towards increasing contestation 
of transnational regulatory space along value chains. From the EU’s perspective, a 
shift towards a transnational extension of EU law and the internal market is taking 
place under the explicit normative banners of sustainability and, increasingly, secu-
rity interests. However, the EU’s ambitions are enmeshed with other national and 
transnational regulators that have undertaken related initiatives, some in order to 
pursue substantive policies and others primarily with the aim of avoiding regula-
tory fragmentation. The latter is visible in EU law as well since the CSDDD seeks, 
according to its Explanatory Memorandum, to ‘avoid fragmentation of due diligence 
requirements in the single market and create legal certainty for businesses and stake-
holders as regards expected behaviour and liability’.93

When assessing the relative intensity of transnational effects generated by GVC 
regulations, the threefold typology proposed here would thus seem to express differ-
ent degrees and modes of effect that regulations exert on third countries and on 
third-country companies.

The first type of regulation can already have profound effects outside the regulat-
ing jurisdiction. As with the example of the CBAM, it can also entail compilation of 
data related to production practices and processes outside the regulating jurisdiction 
when, for example, products enter the regulating jurisdiction. At the same time, it 
nonetheless fits existing Westphalian ideals of jurisdiction in that any extraterritorial 
effects are – or at least can be claimed to be – incidental.

The difference to the second and third types of regulation is how explicit both 
intentions and mechanisms are for extending the regulator’s transnational reach. 
In the case of the second, mapping-style regulation, a regulator is not content with 
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Contract (London, Routledge, 2017) 1–36.

knowing, for example, the carbon footprint of a product entering its jurisdiction. 
Instead, focus might be on knowing in detail where along the value chain this carbon 
footprint has accrued. The increase in transnational invasiveness is clear.

The second and third types of regulation are distinguished from one another by 
the level of acting required. While the second type requires lead firms to follow, map 
and track their value chains, the third type requires lead firms to act on this mapping, 
putting in place mechanisms that ensure compliance with the regulator’s objectives. 
This may take place, for example, through explicit governance contracts that require 
lead firms to design and operationalise governance structures which ensure that value 
chain actors outside the lead firm’s home state comply and align with the lead firm’s 
interests, even if these are required by a foreign regulator. Established governance 
mechanisms such as open-book accounting94 and the Accord on Fire and Building 
Safety in Bangladesh95 provide good examples of how such governance might be 
structured, including building personal connections between key employees in  
different value-chain firms. Existing instruments also use explicit capability-building 
and burden-sharing obligations. The proposed CSDDD, for example, encourages EU 
lead firms to support third country operators in meeting the effects of the instru-
ment’s due diligence requirements.96

These three categories delineate the GVC approach on transnational sustain-
ability regulation. In our view, the GVC-driven model that we call transnational 
extension of  EU law and the internal market along GVCs enjoys several advan-
tages over prior analytical schemes. The most obvious comparator, Joanne Scott’s 
‘extraterritorial extension’, for example, is focused on broader categories of trans-
actions, companies and countries, and at the same time is more limited in its focus 
on groups of  actors with a comparatively direct connection to the EU instead of 
a network of  actors such as value chains.97 In this sense, transnational extension 
along GVCs might express more accurately that the extension is not personal or 
territorial/jurisdictional, but functionally connected to the GVC and hence more 
emergent and dynamic than before. On the one hand, the GVC approach can be 
relatively intrusive, as regulation can follow the winding paths of GVCs to the other 
end of the world and back again. On the other hand, we have shown that trans-
national extension uses the medium of private governance to gain traction98 and 
is hence exposed to the long debates on its inherent fallacies and biases.99 Finally, 
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transnational extension can be seen to have more nuance in its driving regulatory 
techniques, which are not necessarily focused on ‘ruling out’ non-compliant actors 
but rather using EU lead firms to align global value chains to EU interests through 
private governance.

IV.  EU REGULATION OF GVCS AND THE GLOBAL POLITICAL  
ECONOMY: ‘EXTENSION THROUGH LAW’

As is evident from the discussion in section III, the EU currently deploys a large 
number of regulations and directives drawing on EU competences to shape the 
internal market (notably Articles 50(2)(g) and 114 Treaty on the Functioning of the 
European Union, but which also affect the conduct of third-country producers, trad-
ers and regulators. Access to the internal market serves as leverage and a key incentive 
for compliance.100 Some EU instruments do so by conditioning the entry of products 
themselves, as the example of REACH demonstrates. This product-focused regula-
tion which uses the spatial boundaries of the internal market is still prominent in the 
regulatory toolkit in the EU and beyond.101 Starting in the 2010s, however, the EU 
has increasingly started experimenting with regulating more subtly the transnational 
modes and processes of  production, acknowledging the complexity and the need to 
engage with the deeper layers of production. Following this approach, we propose 
that the transnational extension of EU law and the internal market along GVCs is 
embedded in this new modality of law, clearly visible in the EU’s grasp at more trans-
national regulatory reach.

This development amounts to a new chapter in the development of EU law – and 
EU private law in particular. As is widely known, the European project and espe-
cially the internal market were brought into existence by way of ‘Integration through 
Law’.102 Specific legal mechanisms were instrumental in making and sustaining the 
European polity in light of diverging cultural and political traditions. This implied 
not only a certain substantive telos of the EU legal architecture, but also a certain 
modality of EU law that was instituted in the Four Freedoms, the rules and prac-
tices of EU competences and the foundational role of the European Court of Justice. 
For each stage in the genealogy of the unfinished and shifting European project, law 
offered a ‘window of change’,103 innovating both its own legal form and the European 
polity. While ‘Integration through Law’ sought to overcome internal fragmentation 
into national cultural, political and economic units, many of the contemporary EU 
policies we have covered in this chapter adopt a broader, global lens and are concerned 
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with the EU’s external relations and even more the internal market’s position in a 
global economy marked by geopolitical tensions.

Against this background, we hold that ‘transnational extension’ along GVCs can 
be read as a ‘transnational extension through law’, forming a new stage in the EU’s 
global market-building project and requiring an attuned legal form of EU law. The 
legal medium for ‘extension’ differs from those used for ‘integration’ purposes. It is 
too early to attempt a more general conceptualisation, but we can highlight some 
initial characteristics of this new modality of (EU) law.

First, in terms of regulatory ambitions, ‘extension through law’ does not pursue a 
comprehensive polity-building – or even market-building – effort,104 but uses a rather 
specific political substratum (‘sustainability’, ‘human rights’, ‘security of supply’) to 
move from a territorially defined vision of the internal market to a vision of global 
embeddedness through myriads of production networks.

Second, in terms of key legal instruments, the ‘transnational extension through 
law’ is not anchored in the four freedoms of the EU but relies more on what has 
been characterised as European (Regulatory) Private Law.105 European Private 
Law is a layered and heterogenous legal order that serves particular regulatory 
functions, rather than core values such as individual autonomy as in the national 
architectures of private law.106 The GVC turn consolidates this development by 
placing the logic of global trade above a systematisation of private law, partly to 
the dismay of traditional private lawyers. ‘Transnational extension’ utilises to its 
advantage the private mode of law instead of the public: The regulatory mode 
builds on the privately composed status quo of the governance of existing value 
chains, which it requires to satisfy additional normative requirements. In a sense, 
the EU’s regulating along value chains can be seen as a more subtle alternative 
to the Chinese Belt and Road Initiative,107 using private value-chain governance 
and its material and technological governance infrastructure to connect the global 
economy to European regulators. Selecting the channel of private governance 
allows those concerned to avoid, at least in formal terms, the touchy question 
of extraterritorial application. The lead firm’s domicile serves as the connecting 
factor to the regulating jurisdiction.

Third, in terms of legitimacy, ‘transnational extension’ takes a similarly ‘depolit-
icised’ perspective on private law and private governance. This does, however, create 
different repercussions when compared to the earlier ‘Integration through Law’. 
Under the latter, the distributive effects of European private law and the competing 
visions surrounding the field were insufficiently accounted for in the construction 
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of the EU polity.108 In the new paradigm, the unacknowledged distributive effects 
are those of the ‘green transition’ which materialise outside of the EU, and predomi-
nantly in the Global South. The legitimacy of ‘transnational extension’ and the 
confident European political narrative around it are not only tempered by estab-
lished criticisms of the accountability deficit and power asymmetries in private 
governance.109 The risk also arises of ‘sustainability’ and ‘security of supply’ being 
unilaterally used to reshuffle the EU’s role in select, critical value chains in new ways. 
Indeed, the GVC approach is grounded in development studies, focusing on why 
particular forms of global production benefit some while disadvantaging others.110 
Even as regulation along GVCs might appear as a surgical and moderate interven-
tion, drawing on the seemingly neat and often invisible means of private governance, 
the regulatory interventions discussed in this chapter have robust effects on local 
producers, smallholders and communities beyond the EU. However, the centrality 
of private governance under ‘transnational extension’ has prevented the depth of 
conflicting interests to be fully elucidated. The way states are ‘seeing’111 the trans-
national through the lens of the ‘green transition’ is limited and open to capture 
and simplistic and often colonial discourses of development. For example, the EU’s 
sustainability agenda, which enjoys a broad coalition of support from EU-internal 
labour, non-governmental organisation and corporate interests, has faced push-
back from the Global South112 and its diverse political, economic and legal effects 
on developing economies are rarely accounted for. One of these remote effects is 
to nourish a compliance industry building on a specific type of Western-modelled 
‘bureaucratic’113 legality that will often prioritise audits and conformity assessment 
over capability building.

In other words, conflicting political and economic agendas in an era of 
‘geoeconomics’114 need to be foregrounded in the debate. The creeping prolifera-
tion of regulation along value chains may lead us very soon to a veritable jungle of 
crisscrossing transnationally extended regulations piggybacking along the globally 
interconnected network of value chains.115 In the absence of a plausible guiding 
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role from the World Trade Organisation, decentral co-ordination between compet-
ing claims, agendas and regulatory scopes will be necessary as GVCs emerge as 
the transnational locus for heated controversies around the future geoeconomic 
order.116 The urgency of the ecological crisis has covered up some of the frictions 
in the EU’s sustainability agenda, especially in its global reach. Like any other 
regulatory modality or strategy, regulating along GVCs has a range of impacts 
that materialise differently in different organisational and geographical parts of 
the value chain. The way these impacts are conceptualised and narrated matters 
for both the legitimacy and the outcomes of transnational extension. Historically, 
transnational space has been framed as depoliticised by means of private inter-
national law in the idea that private ordering would be the best infrastructure for 
international commerce.117

This is the fourth and final element by which we want to characterise the mode 
of legality of ‘transnational extension’. Developing techniques of managing plural-
ism and incompatible visions of the ‘green transition’ between different regulators, 
communities and divergent local contexts of implementation will be a central point 
for the long-term viability of EU policies. In other words, rather than counting on 
its sheer global market power behind the ‘Brussels effect’, the EU should explore 
constructive ways to make its extensive experience in managing legal, political and 
cultural pluralism in its internal operation and market-building118 available for  
‘transnational extension’. The EU law of ‘transnational extension’ needs to be 
equipped to find its place in a contested transnational regulatory space while remain-
ing sensitive – in its diverse contexts of implementation along GVCs – to the local 
differences, ecologies and world-visions it encounters. A conflicts-of-law approach, 
broadly understood, appears as a promising legal form to repoliticise GVC regula-
tions and mediate their diverse contexts.119

V.  CONCLUSIONS: GVCS IN AN INCREASINGLY CONTESTED  
TRANSNATIONAL REGULATORY SPACE

The world economy operates on GVCs, which channel people, commodities, ideas 
and capital globally. At their heart, GVCs are utilised by private actors to control and 
govern global production for profit. But GVCs also channel regulation. This transna-
tional regulatory space is increasingly relied on by national authorities that attempt 
to regulate the drivers, processes and outcomes of global production. A range of 
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novel regulatory instruments, spanning from sustainability to security, build on GVCs 
and craft increasingly intricate responses to their operation. The key lynchpin of 
GVCs – governance – is used to extend the regulator’s reach along GVCs, employing 
lead firms and their governance efforts as a local proxy instead of trying to directly 
regulate the realities of extraterritorial economic activity.

Since the 2010s sustainability has been a key domain for increasing regulation 
along GVCs. While interest is growing in transnational sustainability laws in general 
and due diligence laws in particular, the transnational ‘effectivity mechanisms’ these 
instruments use have not been approached in analytical, integrated fashion. In this 
chapter, we have analysed the EU’s sustainability regulation instruments, suggest-
ing that the key to understanding the transnational reach of regulating along value 
chains consists in looking at the governance interventions undertaken by individual 
regulations.

In particular, following the private governance analytic of GVC theory and 
related disciplines, we have proposed an analytical scheme of regulating along GVCs. 
First, regulation can explicitly stop at jurisdictional boundaries, focusing within the 
traditional bounds of jurisdiction. Such regulation can nonetheless have a more or 
less intended effect outside the regulating jurisdiction. Second, regulation can prompt 
lead firms to start mapping and tracking their value chains outside the regulating juris-
diction. Here, regulators would explicitly require actors to extend their gaze along 
value chains instead of merely stopping at the border. Third, regulation can require 
lead firms to put in place specific governance mechanisms for not only mapping but 
also affecting how production takes place outside the regulating jurisdiction. Here, 
regulators explicitly require actors to act along their value chains.

While the first type fits in with current Westphalian models of jurisdiction, the 
second and third types move beyond by explicitly extending the regulator’s reach 
transnationally. Even if this transnational extension is limited to follow select value 
chains, the increased invasiveness of such regulation may lead to growing contesta-
tion of transnational space, on the one hand between actors such as the USA, the 
EU and China as they grapple for control over transnational production, and, on the 
other hand, between these actors and the Global South jurisdictions in which produc-
tion entities are often embedded. More research, particularly on different drivers and 
objectives of transnational extension, is needed to better understand this new reality 
of regulating along value chains and its theoretical and practical implications for 
global law.
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Table 1  Typology of Transnational Effectivity Mechanisms in European Value Chain 
Regulations

REACH (2006) CBAM (2023) NFRD (2014) CSRD (2023) CMR (2017)
CSDDD 
Proposal

Typology

BOUNDARIES
(MARKET ENTRY 

CONDITIONS THAT 
INFLUENCE VALUE CHAIN 

INDIRECTLY)

MAPPING
(DISCLOSURE OBLIGATIONS  

THAT REQUIRE LEAD 
FIRMS TO MAP IMPACTS IN 
EXTRATERRITORIAL PARTS 

OF VALUE CHAINS)

ACTING
(DUE DILIGENCE 

OBLIGATIONS THAT 
REQUIRE LEAD FIRMS 

TO ACT ON IMPACTS IN 
EXTRATERRITORIAL 

PARTS OF VALUE CHAIN)

Existing/
Future Existing Future Existing Future Existing Future

Type/Sector Use and Import 
/ Chemical 
safety

Import / 
Carbon 
Leakage

Reporting / 
Sustainability

Reporting / 
Sustainability

Due Diligence 
/ Conflict 
Minerals

Due Diligence / 
Sustainability

Material 
Scope

Chemical 
substances.

Goods in 
certain sectors 
(cement, iron 
and steel, 
aluminium, 
fertilisers and 
electricity).

Environmental, 
social and 
employee 
matter, 
human rights, 
bribery and 
corruption.

Environmental, 
social and 
human  
rights and 
governance.

Conflict 
minerals (tin, 
tantalum, 
tungsten, 
gold).

Human rights, 
environmental 
and governance 
impacts; 
climate change.

Personal 
Scope

Manufacturers, 
importers and 
downstream 
users of 
chemical 
substances 
within EU. 
Obligations 
vary according 
to role in 
supply chain 
and substance 
(eg Art 37).

Declarants of 
goods.

Large public-
interest 
companies 
with at least 
500 employees.

Large 
companies; 
SMEs (with 
lighter 
obligations); 
third country 
companies 
with over 
150 M€ EU 
turnover or an 
EU subsidiary.

Union 
importers of 
tin, tantalum, 
tungsten 
and gold 
originating 
from conflict-
affected and 
high-risk 
areas whose 
imports 
exceed certain 
volume 
thresholds.

EU companies 
above certain 
thresholds 
(eg over 500 
employees 
and EUR 150 
million global 
turnover, lower 
thresholds 
for certain 
sectors); 
non-EU 
companies 
with 
EU-related 
turnover 
threshold.

Stated 
Primary Aim

Protection 
of human 
health and the 
environment, 
promotion 
of alternative 
methods for 
assessment 
of substance 
hazards, free 
circulation of 
substances on 
internal market, 
enhancing 
competitiveness 
and innovation.

Addressing 
greenhouse 
gas emissions 
embedded in 
goods in order 
to prevent the 
risk of carbon 
leakage.

Enhancing 
consistency 
and 
comparability 
of 
non-financial 
information 
relating to eg 
human rights, 
environment, 
and bribery; 
disclosure.

Ensuring 
adequate and 
comparable 
public 
information 
about 
corporate 
sustainability 
risks and 
impacts.

Curbing trade 
in conflict 
minerals.

Ensuring 
sustainability 
in global 
value chains 
stemming from 
the EU.

(continued)
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REACH (2006) CBAM (2023) NFRD (2014) CSRD (2023) CMR (2017)
CSDDD 
Proposal

Typology

BOUNDARIES
(MARKET ENTRY 

CONDITIONS THAT 
INFLUENCE VALUE CHAIN 

INDIRECTLY)

MAPPING
(DISCLOSURE OBLIGATIONS  

THAT REQUIRE LEAD 
FIRMS TO MAP IMPACTS IN 
EXTRATERRITORIAL PARTS 

OF VALUE CHAINS)

ACTING
(DUE DILIGENCE 

OBLIGATIONS THAT 
REQUIRE LEAD FIRMS 

TO ACT ON IMPACTS IN 
EXTRATERRITORIAL 

PARTS OF VALUE CHAIN)

Existing/
Future Existing Future Existing Future Existing Future

Other Stated 
Aims

Sustainability 
and internal 
market 
cohesion.

Encouraging 
use of more 
emissions-
efficient 
technologies 
by third-
country 
producers.

Sustainability. Intertwining of 
sustainability 
and effects on 
business of 
sustainability 
risks – thus, 
broadly 
understood, 
also a form 
of security of 
supply.

Security of 
supply.

Internal market 
cohesion.

Transnational 
Effectivity 
Mechanism

Import 
restrictions.

Import 
restrictions.

Mapping of 
value chains.

Mapping and 
tracking of 
value chains.

Mapping and 
governing 
value chains 
(eg through 
contractual 
partnerships).

Mapping and 
governing 
value chains 
(eg through 
contractual 
collaboration); 
liability for 
inadequate 
governance.

Value Chain 
Definition

Focus on all 
manufacturers 
and/or 
importers and/
or downstream 
users in a 
supply chain 
(Art 3.17). 
However, de 
facto focus 
more expansive 
in practice as 
it covers all 
instances of 
substances, no 
matter what 
actor they 
originate from.

Expansive: 
Focus on 
emissions 
embedded 
directly in 
goods listed in 
Annex I.  
Also focus on 
developing 
methods of 
calculating 
embedded 
emissions 
based on 
environmental 
footprint, thus 
with a view 
to expanding 
scope to 
indirect 
emissions 
and other 
categories of 
goods.

Company’s 
operations 
and, where 
relevant and 
proportionate, 
its business 
relationships.

Company’s 
value chain, 
including 
its own 
operations, 
its products 
and services, 
its business 
relationships 
and its supply 
chain.

Covers both 
upstream and 
downstream 
supply chain.

Debate 
over scope; 
European 
Commission 
proposes 
classical ’value 
chain’ covering 
production, 
use and end of 
life. European 
Council 
proposes more 
limited ’chain 
of activities’, 
leaving out the 
use phase.

Table 1  (Continued)
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REACH (2006) CBAM (2023) NFRD (2014) CSRD (2023) CMR (2017)
CSDDD 
Proposal

Typology

BOUNDARIES
(MARKET ENTRY 

CONDITIONS THAT 
INFLUENCE VALUE CHAIN 

INDIRECTLY)

MAPPING
(DISCLOSURE OBLIGATIONS  

THAT REQUIRE LEAD 
FIRMS TO MAP IMPACTS IN 
EXTRATERRITORIAL PARTS 

OF VALUE CHAINS)

ACTING
(DUE DILIGENCE 

OBLIGATIONS THAT 
REQUIRE LEAD FIRMS 

TO ACT ON IMPACTS IN 
EXTRATERRITORIAL 

PARTS OF VALUE CHAIN)

Existing/
Future Existing Future Existing Future Existing Future

Duty Duty to ensure 
that substances 
manufactured, 
placed on 
the market 
or used do 
not adversely 
affect human 
health or the 
environment. 
General 
obligation 
to register 
substances, 
carry out safety 
assessments, 
and 
communicate 
information up 
and down the 
supply chain.

CBAM 
declaration; 
calculation 
of embedded 
emissions; 
verification; 
puchase 
of CBAM 
certificates.

Annual 
non-financial 
statement on 
human rights 
impacts and 
due diligence 
policies 
(comply-or-
explain).

Annual 
report with 
information 
necessary to 
understand 
undertaking’s 
sustainability 
impact and 
information 
necessary to 
understand 
sustainability 
effects on the 
undertaking’s 
business.

Due diligence 
obligations 
including 
internal and 
external risk 
management 
systems, 
auditing and 
disclosure.

Duty to 
undertake 
due diligence 
procedure, 
with risk 
of liability. 
Different 
kinds of due 
diligence 
described 
for direct 
and indirect 
relations.

Due 
Diligence/
Risk 
Assessment

Risk 
management 
responsibility 
(precautionary 
principle, 
reasonably 
foreseeable 
conditions) on 
manufacturers, 
importers and 
downstream 
users.

Calculation 
and 
verification 
of embedded 
emissions.

Wide-ranging 
but light-touch 
reporting on 
sustainability.

Wide-ranging 
sustainability 
disclosures, 
including 
description of 
’due diligence 
processes 
implemented 
with regard to 
sustainability 
matters’.

Extensive 
and precise 
due diligence 
obligations, 
including 
contract-
based 
measures with 
suppliers.

Eg risk 
prevention 
action 
plans with 
stakeholder 
involvement, 
contractual 
assurances 
and cascading, 
investments in 
management 
or production 
processes and 
infrastructures, 
targeted and 
proportionate 
support, 
collaboration 
with other 
entities.

Table 1  (Continued)
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