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12. Private International Law and the Interlegality of Global 

Value Chain Due Diligence 

Klaas Hendrik Eller 

I. INTRODUCTION: PRIVATE INTERNATIONAL LAW AND THE LEGAL 

CODE OF GLOBAL VALUE CHAINS1 

Amid the whirlwinds of globalisation roughly around the turn of the millennium, private 

international law came to confront its hitherto dominant self-portrayal as a primarily technical 

framework supporting the global economy. As Upendra Baxi observes, this self-portrayal 

implies ‘more or less settled’2 background assumptions about the social and economic order – 

assumptions that private international law takes for granted when foregrounding and focusing 

on private relations. By treating wider background features of the state and the economy as 

constants and bracketing them within private international law thinking, this approach has 

significantly shaped the ambit and outlook of private international law. Economic 

globalisation, however, has made such a separation untenable.3 New modes of economic 

organising in global production networks coincide with the transformations of statehood and 

sovereignty4 [292] as well as technology5 and logistics.6 Private international law is prompted 

to redefine its role in a world in flux and with fragile and contested conceptions of social and 

economic order. Importantly, the discipline is not external to economic globalisation, but plays 

a constitutive role in shaping global production and in facilitating the rise of global value chains 

(GVCs). Such value chains set the conditions for questions of participation, equality and 

ecology in the global economy and form the infrastructure that captures, relocates, and 

appropriates value.7 It seems no exaggeration to regard them as ‘la prochaine grande 

 
1 This research has benefited from funding from the Dutch Research Council (NWO) (grant VI.Veni211R.058 – 

‘Recording Global Production’). 
2 Upendra Baxi, ‘Mass Torts, Multinational Enterprise Liability and Private International Law’ (1999) 276 

Collected Courses of the Hague Academy of International Law 309. 
3 Horatia Muir Watt, ‘Private International Law Beyond the Schism’ (2011) 2 Transnational Legal Theory 347. 
4 For a private international law perspective Jürgen Basedow, The Law of Open Societies. Private Ordering and 

Public Regulation in the Conflict of Laws (Brill 2015) 28 ff; furthermore Dieter Grimm, Sovereignty. The Origin 

and Future of a Political and Legal Concept (Columbia UP 2015). 
5 Richard Baldwin, The Great Convergence: Information Technology and the New Globalization (Harvard UP 

2016); Florian Butollo and others, ‘Digital transformation and value chains: Introduction’ (2022) 22 Global 

Networks 585; Larry Catá Backer, ‘Theorizing Regulatory Governance Within its Ecology: The Structure of 

Management in an Age of Globalization’ (2018) 24 Contemporary Politics 607. 
6 Daniel Quiroga-Villamarín, ‘Normalising global commerce: Containerisation, materiality, and transnational 

regulation (1956–68)’ (2020) 8 London Review of International Law 457. 
7 Elisabeth Havice and John Pickles, ‘On value in value chains’ in Stefano Ponte, Gary Gereffi and Gale Raj-

Reichert (eds), Handbook on Global Value Chains (Edward Elgar 2019) 169; David Quentin and Liam Campling, 

‘Global inequality chains: Integrating mechanisms of value distribution into analyses of global production’ (2018) 

18 Global Networks 33. 



problématique de droit international privé’8 – a pressing invitation to revisit, test and 

consolidate the burgeoning debate around private international law in the upheaval of economic 

globalisation. 

Global value chains are centrally governed but decentrally organised corporate assemblages, 

composed of dozens, often hundreds of independent entities that are connected through 

corporate or contractual relationships. Lead firms can select from a wide arsenal of governance 

techniques to exert control over legally independent subsidiaries, suppliers, sub-suppliers and 

so on. Such techniques form the legal ‘code’ of GVCs – its operating system that connects a 

multitude of actors across borders. As Katharina Pistor demonstrates in her work on finance,9 

legal institutions of contract, property, securities, and insolvency (and the various professional 

actors and specialised lawyers that ‘master’ them) are in many ways the ultimate drivers of 

finance, creating a globally recognised and effective system of portable assets that are shielded 

from individual states’ influence. Pistor uses several examples from private [293] international 

law to illustrate the legal coding of finance, such as the incorporation theory in company law10 

and choice of law11 in financial agreements that allow to localise and effectively steer which 

public regulations and judicial practice applies to a given legal entity or relation. Similarly, 

private international law ought to be seen as part of the legal code of GVCs, allowing the 

geographic and legal engineering that companies perform when ‘outsourcing’ and ‘offshoring’. 

In their regulatory arbitrage, i.e. their strategic engagement with the material and legal 

asymmetries across jurisdictions, lead firms navigate between ensuring proximity and 

distance,12 or ‘governance’ and ‘un-governance’.13 The resulting dialectic seeks to ensure the 

flow of material resources, payments, and means of quality control across borders, while at the 

same time interrupting legal and reputational attributions of liability for wrongs that occur at 

the end of the value chain. Each of the three core tasks of private international law – 

determining the competent forum and the applicable law as well as regulating the enforceability 

of decisions – is implicated, taking advantage of the regulatory gaps and differences around 

the globe.14 An emblematic illustration of the mishmash of connections to various legal systems 

at play in value chains comes from the Ever Given carrier going aground in the Suez Canal in 

 
8 Horatia Muir Watt, ‘Devoir de vigilance et droit international privé: Le symbole et le procédé de la loi du 27 

mars 2017’ (2017) Revue internationale de la compliance et de l’éthique des affaires 48. 
9 Katharina Pistor, The Code of Capital – How the Law Creates Wealth and Inequality (Princeton UP 2019). 
10 ibid 52–53, 67–69; for an overview Geert van Calster, European Private International Law. Commercial 

Litigation in the EU (4th edn, Hart 2024) 417–431. 
11 Pistor, The Code of Capital (n 9) 167–168. Generally on the role of private international law in Pistor’s work 

see Ralf Michaels, ‘Der Code des Kapitals und seiner Portabilität. Anmerkungen zu Katharina Pistor’ (2021) 85 

RabelsZ 890. 
12 Jennifer Bair, ‘Dialectics of dissociation’ (2019) 9 Dialogues in Human Geography 68. 
13 Deval Desai and Andrew Lang, ‘Introduction: Global un-governance’ (2020) 11 Transnational Legal Theory 

219. 
14 Jaakko Salminen and Mikko Rajavuori, ‘Private International Law, Global Value Chains and the externalities 

of transnational production: towards alignment?’ (2021) 12 Transnational Legal Theory 230. 



2021.15 While under German management, the ship’s Japanese owners Shoei Kisen Kaisha had 

leased it to the Taiwanese firm Evergreen. Flying the flag of Panama, the Ever Given had an 

Indian crew and a British insurer. With European and international rule-setters moving towards 

dedicated value chain legislations for sustainability and resilient supply in recent years, most 

recently through the EU Corporate Sustainability Due Diligence [294] Directive (CSDDD, 

OJ L 2024/1760),16 the debate in private international law has focused on different strategies 

of ensuring the applicability of such laws to extraterritorial settings and guaranteeing access to 

courts for plaintiffs. Scholars have demonstrated how private international law indeed operates 

as a bottleneck to effectuate these legislations.17 Building on these works, this chapter argues 

that the role of private international law in GVCs has additional, deeper levels going beyond 

questions of the reach and justiciability of value chain laws. First, the regulatory target of value 

chain laws, that is complex global production networks, is already preconfigured through 

private international law. A central question is, hence, if and how value chain legislation 

affects the way value chain actors use private international law to engineer the value chain. 

More specifically, do legislations such as the CSDDD or the national due diligence legislations 

in France and Germany set a novel framework for the strategic use of private international law 

in value chains? Second, [295] value chain legislations are not only subject to regulatory 

conflicts,18 but can themselves be understood as mechanisms of private international law in a 

wider sense, namely in their efforts to enable rules to ‘travel’ beyond national borders and to 

moderate the complex interplay of competing legal regimes – often described as 

 
15 Alex Christian, ‘The untold story of the big boat that broke the world’ (Wired, 22 June 2021) <www.wired.com

/story/ever-given-global-supply-chain/> accessed 15 January 2025. 
16 The initially adopted text is Directive (EU) 2024/1760 on corporate sustainability due diligence and amending 

Directive (EU) 2019/1937 and Regulation (EU) 2023/2859 [2024] OJ 2024/1760; for the substantive subsequent 

amendments as part of the Omnibus process see Directive (EU) 2026/470 of the European Parliament and of the 

Council of 24 February 2026 amending Directives 2006/43/ EC, 2013/34/EU, (EU) 2022/2464 and (EU) 

2024/1760 as regards certain corporate sustainability reporting requirements and certain corporate sustainability 

due diligence requirements (Text with EEA relevance) (‘Omnibus I’); on the wider shift to value chain regulation 

see Jaakko Salminen, Mikko Rajavuori and Klaas Hendrik Eller, ‘Global Value Chains as Regulatory Proxy: 

Transnationalising the Internal Market through EU Law’ in Anna Beckers and others (eds), The Foundations of 

European Transnational Private Law (Hart 2024) 367; Anna Beckers, ‘Global Value Chains in EU Law’ (2023) 

42 Yearbook of European Law 322. 
17 See e.g. Liesbeth Enneking, ‘Judicial Remedies: The Issue of Applicable Law’ in Juan José Álvarez Rubio and 

Katerina Yiannibas (eds), Human Rights in Business: Removal of Barriers to Access to Justice in the European 

Union (Routledge 2017) 38; Sandrine Clavel, ‘Private international law, value chains and enforcement of due 

diligence obligations’ in Fabrizio Cafaggi, Paola Iamiceli and Federico Pistelli (eds), Sustainability, Due 

Diligence and Value Chain Governance (Edward Elgard 2025) 157; for studies specifically on the German Supply 

Chain Act and German law cf Giesela Rühl, ‘Anhang I: Anwendbares Recht (insbesondere Rom II-VO)’ in 

Markus Kaltenborn and others (eds), Lieferkettensorgfaltspflichtenrecht (Beck 2023), § 3 Anh 1 LkSG, paras 1–

61; Heinz-Peter Mansel, ‘Internationales Privatrecht de lege lata wie de lege ferenda und 

Menschenrechtsverantwortlichkeit deutscher Unternehmen’ (2018) Zeitschrift für Unternehmens- und 

Gesellschaftsrecht (ZGR) 439; on the French Supply Chain Act cf Étienne Pataut, ‘Le devoir de vigilance – 

Aspects de droit international privé’ (2017) Droit Social 833. 
18 See the proposed US CSDDD-blocking bill, ‘Prevent Regulatory Overreach from Turning Essential Companies 

into Targets Act of 2025’, 985, 119th Congress, 1st session (March 12, 2025). On private international law’s role 

in regulatory conflicts, see Ralf Michaels, ‘Towards a Private International Law for Regulatory Conflicts?’ (2017) 

59 Japanese Yearbook of International Law 175. 



‘interlegality’19 – that value chains cut through. The underlying regulatory vision of these 

legislations is, at least implicitly, animated by the intellectual style of private international law 

and the desire to overcome the rigidities of a state-centric legal order. Value chain legislations 

effectively redraw the boundaries of home state jurisdiction by imposing certain obligations 

along the entire value chain and scrutinising foreign local laws in host states. A private 

international law-inspired thinking bears important learnings for the proper inside 

understanding of the regulatory project of due diligence. The chapter proceeds as follows. The 

next section (II.) situates private international law and especially choice of law within the 

broader context of GVCs, examining its role as the legal infrastructure that enables regulatory 

arbitrage and corporate governance strategies. The subsequent section (III.) traces the European 

‘value chain turn’ and in particular its conceptual core of due diligence through key legislative 

frameworks whose international applicability ought to be ensured through private international 

law. Adopting a wider perspective, the next section (IV.) develops a conceptual understanding 

of due diligence as intertwined with the intellectual tradition of private international law and 

operating akin to mechanisms of applicable law, focusing on its engagement with interlegality 

and the interplay of diverse normative frameworks. Finally, the chapter concludes (V.) by 

reflecting on the transformative potential of private international law in addressing normative 

fragmentation and advancing sustainable governance within GVCs. 

[296] II. GVCS AND THE ROLE OF CHOICE OF LAW IN REGULATORY 

ARBITRAGE 

As any in-house or corporate counsel of a lead firm will attest, GVCs arise in close engagement 

with various legal regimes, from public to private, and from local to transnational.20 Lead firms 

engage in regulatory arbitrage to exploit existing legal, material and cost differences in the 

global economy.21 Consider the examples of corporate arrangements of profit-shifting for tax 

evasion, the circumvention of third-party beneficiary rules through choice of law, the 

involvement of middlemen to shield the lead firm from direct claims, or the evasion of tighter 

labour and environmental regulations by manipulating connecting factors.22 Such regulatory 

 
19 See initially Boaventura de Sousa Santos, Toward a New Legal Common Sense: Law, Globalization, and 

Emancipation (2nd edn, LexisNexis 2002); for a translation into private international law see Robert Wai, ‘The 

Interlegality of Transnational Private Law’ (2008) 71 Law and Contemporary Problems 107; finally for an 

application to European Private Law see Marc Amstutz, ‘In-Between Worlds: Marleasing and the Emergence of 

Interlegality in Legal Reasoning’ in Christian Joerges and Navraj Singh Ghaleigh (eds), Dark Markets: Asset 

Securitization and the Future of Capitalism (Hart 2006) 115. 
20 IGLP Law and Global Production Working Group, ‘The Role of Law in Global Value Chains: A Research 

Manifesto’ (2016) 4 London Review of International Law 57; Dan Danielsen, ‘How Corporations Govern: Taking 

Corporate Power Seriously in Transnational Regulation and Governance’ (2005) 46 Harvard International Law 

Journal 411. 
21 Annelise Riles, ‘Managing Regulatory Arbitrage: A Conflict of Laws Approach’ (2014) 47 Cornell 

International Law Journal 63. 
22 See e.g. Jürgen Basedow, ‘Conflicts of Economic Regulation’ (1994) 42 American Journal of Comparative 

Law 437. 



arbitrage identifies and often reshuffles the limits of regulatory authority in transnational and 

asymmetrical settings. Clauses on applicable law and the competent forum are key components 

of supply or distribution contracts across all tiers of the chain. Choice of law facilitates 

transactions with suppliers in distant and legally heterogeneous jurisdictions through the 

selection of transnational uniform law (such as the United Nations Convention on Contracts 

for the International Sale of Goods (CISG)) or by bringing the home law of the lead firm into 

application. 

From a functional perspective, one can say that mechanisms of private international law serve 

as ‘legal affordances’ for value chain actors – implicitly suggesting certain ways of structuring 

cross-border relations and engagements with the environment, while foreclosing others.23 The 

expansive legal enshrinement [297] of party autonomy over the 20th century provides an 

illustration.24 Party autonomy rose to become an integral building block of transnational private 

ordering and has gained immense economic and political significance. It has, as Alex Mills 

writes, ‘extremely important – even dramatic – effects.’25 Its liberal and utilitarian bases are 

often conflated, supporting a widely accepted view of party autonomy as a ‘natural’ or 

‘mythical’ cornerstone of private international law, a corollary of freedom of contract at the 

domestic level that appears to require no further justification.26 The changing social and 

economic function of party autonomy becomes clearer only when taking interplays between 

public and private international law into account.27 While international economic law limited 

space for national regulation of global trade and investment,28 party autonomy has allowed 

companies to contract out of unwanted rules and develop a legal regime à la carte for GVCs. 

As a principle which remained controversial under classical private international law, party 

autonomy ‘has spread like wildfire’ in the last 50 years.29 Robert Wai has vividly described 

 
23 On the concept of ‘legal affordances’ see Maj Grasten, Leonard Seabrooke and Duncan Wigan, ‘Legal 

Affordances in Global Wealth Chains: How Platform Firms Use Legal and Spatial Scaling’ (2023) 55 

Environment and Planning A 1062, drawing on psychologist James Gibson, ‘The Theory of Affordances’ in 

Robert Shaw and John Bransford (eds), Perceiving, Acting, and Knowing. Toward an Ecological Psychology 

(Lawrence Erlbaum Associates 1977) 67 (understanding ‘affordances’ as actionable possibilities that the 

environment offers to an organism, directly perceived without the need for mental interpretation or processing). 
24 Horatia Muir Watt, ‘“Party Autonomy” in international contracts: From the makings of a myth to the 

requirements of global governance’ (2010) 3 European Review of Contract Law 250, 254. 
25 Alex Mills, Party Autonomy in Private International Law (CUP 2018) 3. 
26 For an overview of the debate see Jürgen Basedow, ‘Theorie der Rechtswahl oder Parteiautonomie als 

Grundlage des Internationalen Privatrechts’ (2011) 75 RabelsZ 32. 
27 Alex Mills, The Confluence of Public and Private International Law: Justice, Pluralism and Subsidiarity in 

International Constitutional Ordering of Private Law (CUP 2009); Verónica Ruiz Abou-Nigm, Kasey McCall-

Smith and Duncan French (eds), Linkages and Boundaries in Private and Public International Law (Hart 

Publishing 2018). 
28 Anne Orford, ‘Theorizing Free Trade’ in Anne Orford and Florian Hoffmann (eds), The Oxford Handbook on 

the Theory of International Law (OUP 2016) 701. 
29 Symeon Symeonides, ‘Private International Law: Idealism, Pragmatism, Eclecticism. General Course on 

Private International Law’ (2016) 384 Collected Courses of the Hague Academy of International Law 387. 



this as ‘transnational lift-off’,30 empowering the development of sophisticated forms of private 

ordering that escape jurisdictional ascriptions. Since this transition followed directly from the 

legal affordances of private autonomy, it has hardly been noticed as a drastic shift for the 

institution of contract.31 

[298] Moreover, choice of law allows significant scaling effects. Especially in complex value 

chains with often hundreds, if not thousands of suppliers, lead firms need to govern a large 

number of parallel business relationships. Their business model is precisely to retain the ability 

to govern the value chain despite the complexity resulting from global sourcing. Private 

international law provides an essential means of legal streamlining and harmonising from the 

perspective of large corporate entities or lead firms, by subjecting a plethora of contracts with 

distant suppliers to the same law and opting for the same forum to be competent. 

There are multiple reasons why private international law has enshrined party autonomy and, 

more generally, has difficulties in grasping its facilitating role in a corporate-driven vision of 

globalisation. Historically, the gradual separation from public international law through the 

liberal dichotomies of public/private and national/international towards the end of the 19th 

century has largely relegated questions of international political economy and ecology outside 

the field, at least of private international law in a European fashion.32 Relatedly, private 

international law has traditionally adopted a compartmentalised outlook on business networks 

and value chains, focusing on individual relations, contracts, and liabilities.33 This was never a 

mere analytical lacuna, but has real-world implications, as it ties in with corporate strategies of 

‘dissociation’. Lastly, in more practical terms, private international law debates – like most 

private law debates – typically centre around the judge or arbitrator as a [299] vantage point, 

leaving the drafting perspective of commercial parties and the evolving techniques employed 

in practice underexposed.34 

 
30 Robert Wai, ‘Transnational Liftoff and Juridical Touchdown: The Regulatory Function of Private International 

Law in an Era of Globalization’ (2002) 40 Columbia Journal of Transnational Law 209. 
31 Klaas Hendrik Eller, ‘Is “Global Value Chain” a Legal Concept? Situating Contract Law in Discourses Around 

Global Production’ (2020) 16 European Review of Contract Law 3. 
32 Horatia Muir Watt, ‘The Relevance of Private International Law to the Global Governance Debate’ in Horatia 

Muir Watt and Diego P. Fernández Arroyo (eds), Private International Law and Global Governance (OUP 2014) 

2; Hans van Loon, ‘Humanisation and Beyond: Private International Law in Support of the UN Sustainable 

Development Goals 2030’ in Jean-Marc Thouvenin (ed), Challenges of International Law at the Time of the 

Centenary of the Hague Academy of International Law (Brill Nijhoff 2024) 441; A Claire Cutler, ‘Blind spots in 

IPE: Contract law and the structural embedding of transnational capitalism’ (2024) 31 Review of International 

Political Economy 831. See, however, on the ‘interest analysis’ promulgated in the US ‘choice-of-law revolution’ 

in the middle of the 20th century Jacco Bomhoff, ‘Rationalising Mid-Century Choice of Law: Legal Technique 

and Its Limits in the “Dark Science” of Conflicts’ (2024) 87 Modern Law Review 1149. 
33 Horatia Muir Watt, ‘Governing Networks: A Global Challenge for Private International Law’ (2015) 22 

Maastricht Journal of European and Comparative Law 352; Salminen and Rajavuori, Private International Law, 

Global Value Chains and the externalities of transnational production: towards alignment?’ (n 14) 241–242. 
34 See Annelise Riles, ‘A New Agenda for the Cultural Study of Law: Taking on the “Technicalities”’ (2005) 53 

Buffalo Law Review 973. 



III. THE ‘VALUE CHAIN TURN’ OF THE EU GREEN DEAL THROUGH 

THE PRISM OF PRIVATE INTERNATIONAL LAW 

Recent years have put GVCs high on the regulatory agenda and have spurred a series of private 

international law debates closely connected to the new regulatory frameworks. The EU Green 

Deal,35 a comprehensive legislative and policy package geared towards a just transition of the 

EU into a sustainable, low-carbon economy, exhibits a veritable ‘GVC turn’ in the EU’s 

regulatory playbook.36 Several legislations target GVCs as the organisational form of an 

interconnected global economy and employ GVC-related concepts as a proxy for extending the 

geographical reach of sustainability policies. In a rough sketch, it can be said that value chains 

are at the heart of the EU’s ambitions to alter: (1) business models and sourcing practices; (2) 

advertising, information, and consumer choice; (3) product design and resources; as well as, 

(4) geopolitical and geoeconomic vulnerabilities. The different pillars affect not only the ‘who’, 

‘when’, and ‘how’ of business operations, but crucially the ‘where’, necessitating an 

engagement with foreign legal orders. Taken together, they entail a new generation and new 

mode of extraterritorial reach of EU law.37 Moving beyond earlier modes of the ‘Brussels 

effect’38 that aimed at third countries or large multinationals as receptors and translators of EU 

law, the Green Deal circumscribes and strategically uses value chains and their private 

governance as a transnational regulatory space. To the extent that the attribute ‘extraterritorial’ 

implies strong territorial references and a meaningful [300] demarcation between the ‘inside’ 

and the ‘outside’ of that territory,39 the notion seems rather ill-fitted to capture the institutional 

focus on GVCs as regulatory targets, detached from their concrete territorial setup. Naturally, 

such a regulatory approach is at odds with traditional connecting factors and both territorial 

and personal anchors for norm application. The UN Guiding Principles as Conceptual 

Groundwork for ‘Due Diligence’ The inception moment for a ‘GVC turn’ and the regulatory 

groundwork of the CSDDD goes back to the UN Guiding Principles on Business and Human 

Rights (UNGP).40 Adopted in 2011,41 the UNGP introduced the idea of a company-led, risk-

 
35 European Commission, ‘The European Green Deal’, COM (2019) 640 final. 
36 See Salminen, Rajavuori and Eller (n 16) and Beckers, ‘Global Value Chains in EU Law’ (n 16). 
37 See, on the modalities of the extraterritorial reach of GVC regulations, Salminen, Rajavuori and Eller (n 16); 

Rodrigo Vallejo, ‘The Jurisprudence of Process and European Transnational Private Law’ in Anna Beckers and 

others (eds), The Foundations of European Transnational Private Law (Hart 2024) 107. 
38 See Anu Bradford, The Brussels Effect: How the European Union Rules the World (OUP 2020); moreover 

Joanne Scott, ‘Extraterritoriality and Territorial Extension in EU Law’ (2014) 62 Common Market Law Review 

87. 
39 For an excellent overview of the conflicted legal and political roots and ramifications of ‘extraterritoriality’, 

see Daniel Margolies and others (eds), The Extraterritoriality of Law (Routledge 2019); and Hannah Buxbaum 

and Thibaut Fleury-Graff (eds), Extraterritoriality (Brill 2022). 
40 UNHRC, ‘Protect, Respect and Remedy: A Framework for Business and Human Rights: Report of the Special 

Representative of the Secretary-General on the Issue of Human Rights and Transnational Corporations and Other 

Business Enterprises’ (7 April 2008) UN Doc A/HRC/8/5. 
41 UNHRC, ‘Res 17/4: Human Rights and Transnational Corporations and Other Business Enterprises’ (16 June 

2011) UN Doc A/HRC/RES/17/4. 



based assessment of human rights impacts that has become the ‘gold standard’ in the field.42 It 

is hence central in unpacking the regulatory vision and the peculiar form of legality which the 

UNGP develop before identifying connecting points with private international law. 

The UNGP emerged in response to the rejection of the UN Draft Norms43 – an ambitious 

framework to extend human rights obligations to transnational corporations – by influential 

States and business actors. This development had made John Ruggie, a trained international 

relations scholar who was tasked by the UN Secretary General with identifying ways to 

overcome the political deadlock, very sceptical towards formal legal processes, including both 

public and private international law.44 While the UNGP in many ways look and [301] operate 

‘as if’ they were a comprehensive new regulatory regime taking the place of earlier rules and 

initiatives, the crux is that they are designed not to replace, but to translate, complement, and 

catalyse the plethora of rules and initiatives that exist in the orbit of corporate responsibility. 

Ruggie’s vision of polycentric governance entailed precisely uniting public, corporate and civil 

governance, each operating with their own animating ideas.45 In other words, the UNGP 

endorsed a connective, pluralistic, or ‘networked’ form of legality from the start,46 

acknowledging entangled national, international and private rules. By centring the notions of 

‘risk assessment’ and ‘impact’, human rights due diligence allowed a pragmatic path for 

translating State-centred obligations to the corporate realm and for bringing together different 

and disparate human rights instruments within a shared framework. In its regulatory 

philosophy, human rights due diligence sets out a procedural practice of risk assessment in 

different steps, akin to earlier management-based approaches developed in the realm of 

environmental regulation. Substantively, the dominant approach up to now is to specify the 

types of ‘risk’ or ‘adverse impact’ that shall be included by referencing lists of international 

conventions and other instruments.47 As a consequence, due diligence is marked by deep 

indeterminacy, stemming from considerable interpretative openness at multiple levels. First, 

the referenced conventions, each taken by itself, raise classical questions of interpretation of 

 
42 Surya Deva, ‘Mandatory human rights due diligence laws in Europe: A mirage for rightsholders?’ (2023) 36 

Leiden Journal of International Law 1; Robert McCorquodale and Cristina Blanco-Vizarreta, ‘Guiding Principle 

17: Human Rights Due Diligence’ in Barnali Choudhury (ed), The UN Guiding Principles on Business and Human 

Rights. A Commentary (Edward Elgar 2023) 126. 
43 UN Draft Norms on the Responsibilities of Transnational Corporations and other Business Enterprises with 

regard to Human Rights (13 August 2003). 
44 See Antoine Duval, ‘Ruggie’s Double Movement: Assembling the Private and the Public Through Human 

Rights Due Diligence’ (2023) 41 Nordic Journal of Human Rights 279, 283. 
45 John Ruggie, ‘The Social Construction of the UN Guiding Principles on Business and Human Rights’ (Harvard 

Kennedy School, Corporate Responsibility Initiative, Working Paper No. 67, June 2017). 
46 Enrico Partiti, ‘Polycentricity and Polyphony in International Law: Interpreting the Corporate Responsibility 

to Respect Human Rights’ (2021) 70 International and Comparative Law Quarterly 133, 135. 
47 This referencing approach became dominant with the German Supply Chain Act (2021) and is also followed in 

the CSDDD. The French devoir de vigilance (2017) operated with general clauses (‘severe violations of human 

rights and fundamental freedoms, serious bodily injury or environmental damage or health risks’, L. 225-102-4. 

C. com.). At the EU level, the Batteries Regulation remains based on general clauses (Annex X, Nr. 2). 



international norms. Second, in a fragmented landscape of international law, crucial questions 

arise regarding the interrelation between different international regimes and conventions.48 

And third, the translation of international norms into the context of corporate activity and into 

the practices of risk assessment not only at the lead firm level, but along heterogeneous contexts 

along GVCs, introduces yet another layer of [302] normative and regulatory ambiguity. 

Remaining true to the idea of polycentric governance,49 Ruggie was far from seeking to ensure 

uniform and hierarchical interpretative authority on each of these levels. Rather, the UNGP and 

due diligence more generally are structurally open to divergence in interpretation and 

interpretive fora, and endorse such pluralism as a motor for legal change.50 A set of 

decentralised interpreters and implementers of due diligence – companies, courts, but also 

regulatory intermediaries including governments and international organisations, NGOs, 

business networks and private consultancies – are involved in an iterative process of 

concretising and consolidating the due diligence process. Importantly, the levels of 

interpretation (understood as the act of providing meaning), and implementation (understood 

as transposing into corporate standards and practices) blend into one another, leaving 

considerable normative authority to corporate and societal practices.51 One illustration is the 

portfolio of sector-specific due diligence guidelines developed by the OECD.52 

This malleability of the due diligence process may both be at the heart of its unparalleled 

strategic success53 and of its fragility as a regulatory mode.54 Like other polycentric regimes, it 

lacks clear arrangements to resolve conflicts between interpretations and practices developed 

by different intermediaries. This was less of a concern in the initial project of the UNGP with 

their sceptical distance towards the legal arena. But at a time when the UNGPs are codified as 

cornerstones of European and national legislation, these legislations [303] need to be embedded 

in an appropriate legal or jurisprudential style or method. This is a large (and for now 

unacknowledged) terrain for possible contributions to private international law as a discipline 

 
48 Andreas Fischer-Lescano and Gunther Teubner, ‘Regime-Collisions: The Vain Search for Legal Unity in the 

Fragmentation of Global Law’ (2004) 25 Michigan Journal of International Law 999. 
49 Josephine van Zeben, ‘Polycentricity as a Theory of Governance’ in Josephine van Zeben and Ana Bobic (eds), 

Polycentricity in the European Union (CUP 2019) 24. 
50 Partiti (n 46) 137; Janina Grabs, ‘The Construction of Compliance with the European Union Deforestation 

Regulation in Global Coffee Value Chains’, (2025) Regulation and Govervnance (Early View). 
51 ibid 142. As a jurisprudential mode, this can be called an inductive or ‘ascending’ argumentative style of 

international law, see Martti Koskenniemi, From Apology to Utopia: The Structure of International Legal 

Argument (CUP 2006) 59–60. 
52 Existing OECD Guidance documents cover minerals, garments and footwear, agriculture, extractives and the 

financial industry, see OECD, ‘OECD Due Diligence Guidance for Responsible Business Conduct’ 

<https://mneguidelines.oecd.org/due-diligence-guidance-for-responsible-business-conduct.htm> accessed 4 

February 2025. 
53 On the intellectual history and the political and regulatory project behind Ruggie’s ‘principled pragmatism’, 

see Duval (n 44). 
54 Partiti (n 46) 164 warns that the ‘threats posed by HRDD’s indeterminate framework and obligations should 

not be underestimated and are similar to the wild proliferation of “sustainability” claims in the past decades’. 



with vast jurisprudential and technical experience in dealing with interlegality and applicable 

law in the global economy.55 Due Diligence Legislations in Europe and the Question of 

Applicable Law The following section will illustrate basic coordinates of the debate around 

applicable law that arose in the context of the French and German national due diligence 

legislations as well as, most recently, of the CSDDD. These debates reflect, inter alia, a growing 

problematisation of regulatory arbitrage in the global economy, including the role of unfettered 

choice of law as one of the legal building blocks of complex production networks.56 In other 

words, regulatory arbitrage is among the factors shaping those value chain structures that are 

subject to due diligence. Against this background, questions of applicable law pertain, first, to 

the application of due diligence laws.57 I will argue, however, that the stakes are even higher 

and the significance of mechanisms of applicable law is more nuanced: first, for a regulatory 

framework as complex as due diligence – often criticised as overly ‘bureaucratic,’ ‘susceptible 

to corporate capture,’ or ‘protectionist’ – private international law and its mechanisms offer 

critical tools to address and engage with these critiques constructively. Second, I will suggest 

that private international law offers a productive lens to delve deeper into the normative 

architecture of due diligence itself, revealing it as an emerging technique for moderating the 

interplay of applicable laws. This perspective bridges the mechanism of due diligence with the 

realities of GVCs, which are preconfigured through private international law.  

French Duty of Vigilance Law (loi sur le devoir de vigilance)  

The French loi de vigilance of 201758 was the first codification of its kind. Condensed in just 

four rather open-ended articles, it documented the political [304] and legal feasibility of value 

chain due diligence and provided an impetus for further legal development. Notably, the loi de 

vigilance makes no explicit reference to private international law and its international 

applicability, leaving key questions to general private international law rules and subsequent 

scholarly and judicial specification. This sparked debate as to its potential quality as overriding 

mandatory provisions, as well as regarding its characterisation under private international law. 

Several authors indeed assessed the law as overriding mandatory provisions under Article 16 

Rome II Regulation.59 Legislators considered explicitly stating the law’s status as overriding 

 
55 Wai, ‘The Interlegality of Transnational Private Law’ (n 19). 
56 For further illustrations, see A Claire Cutler, ‘Blind Spots in IPE: Contract law and the structural embedding 

of transnational capitalism’, (2024) 31 Review of International Political Economy 831. 
57 See e.g. Racha Radja and Seniha Irem Akin, ‘Strengthening the Efficacy of the CSDDD through Private 

International Law’ (2024) 32 European Review of Private Law 875. 
58 Loi n° 2017–399 du 27 mars 2017 relative au devoir de vigilance des sociétés mères et des entreprises 

donneuses d’ordre, 0074 Journal officiel de la République française, 28 March 2017. 
59 Muir Watt, ‘Devoir de vigilance et droit international privé: Le symbole et le procédé de la loi du 27 mars 2017’ 

(n 8); Anne Danis-Fatôme and others, ‘France’ in Catherine Kessedjian and Humberto Cantú Rivera (eds), Private 

International Law Aspects of Corporate Social Responsibility (Springer 2020) 353; Giesela Rühl, ‘Die Haftung 

von Unternehmen für Menschenrechtsverletzungen: Die französische Loi de vigilance als Vorbild für ein 

deutsches Wertschöpfungskettengesetz?’ in Gregor Bachmann and others (eds), Festschrift für Christine 

Windbichler zum 70. Geburtstag am 8. Dezember 2020 (de Gruyter 2020) 1413, 1421. 



mandatory provisions but ultimately concluded that such a provision was unnecessary.60 Others 

contend that the legislative objective is insufficiently connected to a specific national interest, 

but is rather transnational or morally universalist.61 As regards its substantive characterisation, 

the difficulty arises from the fact that due diligence cuts across legal fields and combines 

elements of tort liability with matters of corporate governance and labour relations, each of 

which has its own private international law choice of law rules (conflit des catégories). The 

prevailing characterisation depends on the nature and understanding of the due diligence 

obligation. While some authors suggest a mixed characterisation distinguishing between the 

preventive or repressive telos of due diligence,62 others refer to the Rome II Regulation63 and 

its negative catalogue, excluding matters internal to corporate governance (Article 1(2) [305] 

(d)).64 On that basis, the dominant view identifies the protection of third-party interests as a 

central element of due diligence and hence opts for a delictual characterisation.65 This seems 

plausible – even if due diligence follows a preventive and regulatory philosophy that does not 

absorb itself in the protection of identifiable third-party rights, it does by definition reach 

beyond the internal confines of corporate governance and sanctions, in the case of the French 

law, violations with a claim to damages.  

German Supply Chain Act (Lieferkettensorgfaltspflichtengesetz)  

The German Supply Chain Act of 2021 (LkSG)66 has given rise to further refinements of the 

debate under the Rome II Regulation and thereby set the course for the CSDDD. Given that 

the Act explicitly avoids creating a basis for civil liability and focuses on public enforcement,67 

the private international law debate at this stage might seem speculative. That said, the German 

debate has also predominantly supported a delictual characterisation, since due diligence 

principally serves the protection of third parties.68 The emphasis on public enforcement, not 

 
60 Assemblée nationale XIVe législature, Session ordinaire de 2014–2015, Première séance du lundi 30 mars 

2015, Amendement No. 18 <http://www.assemblee-nationale.fr/14/cri/2014-2015/20150193.asp#P490680> 

accessed 15 January 2025. 
61 Valérie Pironon, ‘Le devoir de vigilance et le droit international privé: Influences croisées’ in Comité Français 

de Droit International Privé (ed), Travaux du comité de droit international privé 2018–2020 (Pedone 2021) 217. 
62 ibid 228–232. 
63 Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 on the Law 

Applicable to Non-Contractual obligations (Rome II), OJ 2007, L 199/40. 
64 Similarly, through a company law lens, Groupe européen de droit international privé (GEDIP), Draft rules on 

the law applicable to companies and other bodies (2016), art 1(2)(a). 
65 Pataut (n 17); Muir Watt, ‘Devoir de vigilance et droit international privé: Le symbole et le procédé de la loi 

du 27 mars 2017’ (n 8); see also Laura Nasse, Loi de vigilance: Das französische Lieferkettengesetz (Mohr 2022) 

232–234. 
66 Lieferkettensorgfaltspflichtengesetz (Act on Corporate Due Diligence Obligations in Supply Chains), BGBl I 

2021, 2959. 
67 art 3(3)(1) LkSG. 
68 e.g. Heinz-Peter Mansel, ‘Internationales Lieferkettenrecht: Grundlagen, Grundprinzipien, Eingriffsnormen 

und extra-territoriale Compliance-Pflichten‘ in Patrick Leyens and Christoph Seibt (eds), Handbuch 

Lieferkettenrecht (C.H. Beck 2025) 245. 



delictual liability, has effectively sidelined the question of whether Section 3 LkSG – the key 

provision outlining the different components of the due diligence process – qualifies as an 

overriding mandatory provision under Article 16 of the Rome II Regulation. The relevant 

perspective here is whether the legislating State considers the provision to be crucial to 

safeguarding its public interests.69 EU Member States enjoy considerable leeway in this 

assessment, within the boundaries of EU primary and secondary law.70 While Article 16 of the 

Rome II Regulation is not meant as a free pass [306] for extraterritorial regulation through 

overriding provisions,71 the CJEU has so far refrained from establishing explicit limits. 

Whether Section 3 LkSG should be regarded as an overriding mandatory provision remains 

contested.72 An explicit legislative intent backing such a characterisation is not included in the 

travaux préparatoires, but can arguably be inferred from the context and regulatory idea behind 

the Act.73 Had civil liability been a path of enforcement, the application of Section 3 LkSG to 

damages occurring in third countries would have been an integral element.74  

[307]  EU Corporate Sustainability Due Diligence Directive 

Questions of applicable law finally came into the spotlight during the debate about a European 

due diligence instrument. Against the background of the experience with the French and 

German laws, it became evident that a European Directive in which liability would play a 

greater role would also need an explicit answer to the question of the applicable law. The 

 
69 Joined Cases C–369/96 and C–376/96 Arblade, Judgment of 23 November 1999, ECLI:EU:C:1999:575, para 

30 (pre-dating the Rome II Regulation). 
70 Case C–184/12 Unamar NV v Navigation Maritime Bulgare, Judgment of 17 October 2013, 

ECLI:EU:C:2013:663 paras 41 ff; Case C–149/18 Da Silva Martins v Dekra Claims Services Portugal SA, 

Judgment of 31 January 2019, ECLI:EU:C:2019:84, paras 30–31 (noting that the national court must base its 

assessment on ‘a detailed analysis of the wording, general scheme, objectives and the context in which that 

provision was adopted’); moreover Giesela Rühl, ‘Towards a German Supply Chain Act? Comments from a 

Choice of Law and a Comparative Perspective’ (2020) 11 European Yearbook of International Economic Law 55, 

65–66. 
71 Gerhard Wagner, ‘Haftung für Menschenrechtsverletzungen’ (2016) 80 RabelsZ 717, 747. 
72 For an overview, see e.g. Peter Mankowski, ‘Einleitung‘, in Holger Fleischer and Peter Mankowski (eds), 

Lieferkettensorgfaltspflichtengesetz (C.H. Beck 2023) paras 505 ff. 
73 An earlier draft bill developed by the Federal Ministry for Economic Cooperation and Development (BMZ) 

that still contained a dedicated liability regime explicitly noted the overriding mandatory nature of due diligence 

provisions, see Section 15 of BMZ, ‘Entwurf eines Gesetzes zur Regelung menschenrechtlicher und 

umweltbezogener Sorgfaltspflichten in globalen Wertschöpfungsketten’ of 1 February 2019, available in Matthias 

Weller and Laura Nasse, ‘Menschenrechtsarbitrage als Gefahrenquelle – Systemkohärenz einer Verkehrspflicht 

zur Menschenrechtssicherung in Lieferketten?’ (2020) 22 Zeitschrift für Unternehmens- und Gesellschaftsrecht 

(ZGR), Sonderheft, 107, 136. While such a provision was not included in the final draft (developed by the Federal 
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understood in the context of the final draft’s shift away from civil liability as an enforcement mechanism. 
74 Rühl (n 17) para 30, points out that a proposal to clarify the nature as overriding provisions, submitted by the 

Bündnis 90/Die Grünen parliamentary group (Deutscher Bundestag, Drucksache 19/30505, 28), was rejected in 

the final stages of the parliamentary process in the Committee on Labour and Social Affairs. However, this 
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contravening explicit legislative intention on this specific point. Rather, it appears plausible that labelling the 

LkSG as overriding provisions was not deemed necessary in view of the exclusion of civil liability and might 
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ensuing discussion – from the legislative process through the adopted CSDDD to its subsequent 

recalibration in the Omnibus package – reveals a spectrum of private international law 

approaches to operationalizing due diligence obligations. These approaches reflect competing 

conceptions of the Directive’s regulatory ambition and functioning, which will be briefly 

outlined in what follows. At the outset of the legislative process, a recurring underlying 

assumption was that the application of the lex loci damni — as typically required under Article 

4(1) Rome II — should not operate as the default outcome.75 As a sidenote, sidestepping the 

host State law has not always been a condition for claimants’ success.76 The most far-reaching 

reform proposal – which did not make it into the final text – came from the JURI Committee 

within the European Parliament suggesting an amendment of Article 6a Rome II Regulation 

modelled on Article 7. This provision would have expanded victims’ choice of law to four 

different legal systems, that is lex loci damni, lex loci actus, the law of the parent company’s 

domicile and the law of the parent company’s operation.77 Such an amendment would have 

revived the place of the event giving rise to damage (Handlungsort) as a connecting factor 

which was common prior to the harmonisation through the Rome II Regulation.78 As is well 

known, the shift towards applying the law of the place where the damage occurs (lex loci 

damni) as brought about by the Rome II Regulation was intended as a step [308] beneficial to 

tort victims and conducive to more legal certainty.79 Allowing victims an ex post choice of law 

indeed creates uncertainty for companies that need to anticipate and by precaution comply with 

multiple laws at the same time.80 Not all of the possibly applicable laws can be identified in 

advance, leading to scenarios in which tort law’s deterrence function81 appears to be 

 
75 See Eva-Maria Kieninger, ‘Internationale Zuständigkeit und anwendbares Recht bei Schadensersatzklagen 

wegen der Verletzung von Sorgfaltspflichten in Lieferketten‘ (2022) Rechtswissenschaft 584. 
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80 See Giesela Rühl, ‘Human rights in global supply chains: do we need to amend the Rome II Regulation?’ 
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81 For an analysis of such a function of tort law see John Goldberg and Benjamin Zipursky, Recognizing Wrongs 
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undermined. Moreover, a quadrupled choice for victims would have been a structural outlier 

among existing choice of law rules.82 

Nonetheless, the JURI Committee proposal would have helped bridge the divide within the 

Rome II framework regarding human rights and environmental impacts. The CSDDD reflects 

the intertwinement of both, growingly echoed in international law,83 by integrating both 

domains into a unified due diligence framework.84 While the lex specialis regime of Article 7 

of the Rome II Regulation originates from the recognition that environmental and natural 

processes defy jurisdictional boundaries, resist confinement within classical territorial maps 

and hence require a dedicated legal framework to guarantee [309] a high level of protection, 

the UNGP are inspired by a parallel understanding in the realm of human rights, namely that 

value chain governance transcends borders.85 Moreover, the JURI proposal captures the 

intuition that due diligence represents a nascent and evolving transnational framework that may 

progressively lead to a certain alignment of national laws. Since the release of the UNGP, due 

diligence has become the conceptual cornerstone of myriads of legislations, private governance 

initiatives and other legal mechanisms.86 Despite considerable differences in the concrete shape 

and workings of different due diligence legislations, it seems not overstated to think of due 

diligence as functioning like a new form of uniform law, or better mode of law – not reaching 

the level of substantive legal harmonisation, but offering a robust and shared legal conceptual 

architecture in line with Ruggie’s vision. Historically, uniform laws have been an answer to 

legal fragmentation and the ensuing challenge of determining the applicable law in 

international business.87 The UNGP – the ‘urtext of business and human rights’88 – have 
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83 See e.g. UN Special Rapporteur on the issue of human rights obligations relating to the enjoyment of a safe, 

clean, healthy and sustainable environment, David Boyd, Report ‘Business, Planetary Boundaries, and the Right 
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Duden (ed), IPR für eine bessere Welt: Vision – Realität – Irrweg? (Mohr Siebeck 2022) 161. 
88 Larry Cata Backer, ‘The UNGP: A Commentary’, Chapter 1 - Preliminary Draft April 2024, 9 <www

.backerinlaw.com/Site/wp-content/uploads/2024/05/ Backer_UNGP_Chp_1.pdf > accessed 16 June 2025. 



effectively harmonised89 the organisational mode through which transnational companies are 

subjected to human rights and environmental responsibilities through the multi-stage process 

of due diligence that is at the heart of different pillars of the Green Deal beyond the CSDDD, 

including the Deforestation Regulation90 [310] and the Forced Labour Ban.91 This growing 

transnational prevalence of due diligence as prefigured through the UNGP reduces, at least to 

some extent, the uncertainty faced by companies in a scenario of claimants’ ex post choice of 

law. In practical terms, due diligence is increasingly solidifying as a standard transnational 

practice for large corporations, diminishing the significance of differences between national 

codifications as a central point of contention. 

At the same time, claimants could play an important role in the future legal development of the 

due diligence process. As a mechanism of polycentric governance that formulates no stable 

benchmark but seeks to facilitate constant revisions and improvements of corporate practices, 

also through the scrutiny by civil society, the UNGP are an evolving or ‘living’ legal 

mechanism. Legal innovation comes in many forms and places, including through cases in 

different jurisdictions, legislative specifications of due diligence requirements, new standards 

formulated by industry, or new strategies of accountability by civil society. By choosing among 

different laws available to them, claimants would engage in a discovery process of legal 

innovations that occur in the context of different national due diligence frameworks, so that 

they can inform legal developments elsewhere – similar to the evolving practice of cross-

jurisdictional references in the realm of climate litigation92 – and ensure the evolving nature of 

the due diligence framework. 

Despite this alignment with the regulatory vision behind due diligence, the European 

Parliament’s JURI Committee proposal was not included in the EU Commission proposal93 

and the final text of the CSDDD.94 Instead, the legislative process of the CSDDD converged 

early on tasking Member States with designating the liability provisions as overriding 

mandatory rules, a solution foreshadowed by earlier debates surrounding the French and 

 
89 Like other projects of legal harmonisation, the UNGP are embedded in a community of practice (that gathers 
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products made with forced labour on the Union market and amending Directive (EU) 2019/1937 (Text with EEA 

relevance). 
92 See e.g. Phillip Paiement, ‘Urgent agenda: how climate litigation builds transnational narratives’ (2020) 11 

Transnational Legal Theory 121. 
93 cf art 22(5) of European Commission, Proposal for a Directive of the European Parliament and of the Council 

on Corporate Sustainability Due Diligence and amending Directive (EU) 2019/1937, 23 February 2022, 

COM(2022) 71 final. 
94 cf art 29(7) CSDDD. 



German laws. Article 29(7) CSDDD as initially adopted extended the characterisation as 

overriding mandatory provisions to all national provisions transposing the comprehensive civil 

liability regime of Article 29 CSDDD. This approach has, however, recently been reversed as 

part of the ‘Omnibus’ process, which led [311] to the deletion of Article 29(7) CSDDD, with 

the stated aim of respecting the ‘different rules and traditions that exist at national level’.95 As 

a result, it is now left to Member States to decide whether to treat their transposing provisions 

as overriding mandatory rules. In the absence of such qualification, domestic courts will apply 

the general regime of the Rome II Regulation, with Article 7 Rome II possibly triggering a 

separation between environmental harm and human rights harm. This risks undermining the 

CSDDD’s move towards a more integrated notion of ‘sustainability due diligence’ that 

combines both environmental and human rights dimensions. From the perspective of lead 

firms, these adjustments to the CSDDD’s applicable law regime are likely to reduce legal 

certainty by encouraging discrepancies between Member States’ laws on this point (possibly 

facilitating forum shopping) and by increasing the likelihood that foreign law (of third 

countries) will apply. In some jurisdictions, we see early evidence of courts extending liability 

regimes along value chains.96 The Omnibus reform may therefore require companies, as a 

matter of precaution, to consider and comply with a broader range of national laws – an 

outcome that, in practice, approximates the effects of the original JURI proposal, as explained 

above.97 It remains thus uncertain whether the deletion of the harmonised liability regime 

ultimately serves the Omnibus’ stated objective of simplification. At the same time, the earlier 

reliance on overriding mandatory provisions was not without conceptual difficulty. Article 29 

CSDDD employed this technique in an unusually expansive manner98 that could be read to 

include detailed procedural elements that would ordinarily fall under the lex fori. Such an 

extensive interpretation of Article 29(7) CSDDD risked exacerbating the unilateralism inherent 

in overriding mandatory rules99 and effectively dovetailed with the post-colonial critiques 

against value chain legislation crafted in the Global North, often with little regard to voices 

from [312] the Global South.100 Historically, the legal influence of European colonial and 
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imperial powers has indeed been closely interlinked with trade routes, often using economic 

activity as a trigger for the application of European-dominated legal rules.101 Besides this 

historical context, the unilateralism of overriding mandatory provisions may even, at least in 

theory, disadvantage victims, as it precludes the application of the principle of favor laesi and 

potentially more favourable non-EU laws. While this point may currently appear to be of a 

rather theoretical nature, it cannot be ruled out that local laws in host States may provide more 

robust protection on specific human rights or environmental matters. 

IV. NAVIGATING INTERLEGALITY: PRIVATE INTERNATIONAL LAW 

AND THE ARCHITECTURE OF DUE DILIGENCE 

While the previous section has traced private international law debates on applicable law 

surrounding the legislative ‘value chain turn’ in the EU and beyond, these are not the only 

contributions a private international law-inspired perspective can offer to the realm of value 

chains. In other words, private international law is not confined to determining which (national) 

due diligence provisions apply; it is also uniquely positioned to illuminate the inner workings 

of the due diligence mechanism. By this, I mean the specific legal mode in which due diligence 

interacts with a diverse set of human rights and environmental conventions. For example, the 

CSDDD includes references to around two dozen conventions that vary in their legal nature, 

i.e. they were [313] formulated in different international contexts, they vary in their current 

state of international adoption, and they demonstrate differing levels of adaptability to a 

corporate setting. This referencing style marks the legal form of due diligence, operating as a 

‘normative node within the business and human rights field … (which) facilitates linkages 

between bodies of norms and the creation of an entangled regulatory network’.102 An 

underestimated innovation of due diligence consists in its ability to navigate a space with 

overlapping, conflicting and often fluid normativities beyond the State, an endeavour which is 

integral to the intellectual DNA of private international law.103 Rather than setting substantive 

standards to apply universally, due diligence represents a mode of law built around a pragmatic 

engagement with interlegality, i.e. the interaction and reconciliation of different legal norms 

and frameworks. The way in which due diligence incorporates multiple sources of authority 

into a context-sensitive regulatory mechanism has significant implications on two levels: first, 

it overcomes a dual limitation of public international law provisions and treaties, namely their 
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primary focus on States as duty bearers and their reliance on national ratification, which often 

results in a patchwork legal landscape. In this regard, due diligence offers a structured 

translation of human rights and environmental conventions to the corporate realm, and 

mandates companies to respect them along their value chain even when dealing with suppliers 

located in countries that are not signatories to them. In other words, due diligence effectively 

bypasses the existing legal fragmentation of human rights and environmental provisions around 

the world by rendering the host State’s domestic law (Erfolgsort) on these points less 

relevant.104 This includes situations in which a host State has refused to ratify an international 

treaty that forms part of the substantive scope of due diligence, or has even acted as a persistent 

objector.105 When the German LkSG, for instance, references European environmental norms, 

the respective prohibitions also apply [314] to production processes outside the EU.106 

Secondly, due diligence shifts the focus from inhibiting rights violations to the empirical and 

open-ended criterion of assessing corporate ‘impact’, thereby effectively overcoming the 

corporate parcellation of the value chain into separate segments under different applicable laws. 

The focus on ‘impact’ entails a transition to a consequentialist, rather than deontic mode of 

law,107 and offers a way to neutralise legal strategies offered to corporations by means of 

contractual governance, choice of law, and choice of jurisdiction. For example, tracing 

‘impacts’ as an empirical exercise remains unaffected by private agreements that exclude 

liability, or by sourcing practices tied to jurisdictions with local standards, or other means of 

regulatory arbitrage by choice of law. Due diligence is hence designed in a way that directly 

addresses the fact that value chains are already a product of private international law 

mechanisms as employed by private actors. However, the notion of ‘impact’ and its 

jurisprudential and practical ramifications remain conceptually underdeveloped in the due 

diligence framework.108 Like earlier forms of risk regulation and impact assessments, notably 

in the realm of environmental law,109 centring ‘impact’ prioritises corporate knowledge 
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production about its operations, communications, and linkages – knowledge that transcends 

boundaries of specific legal frameworks. 

These two aspects illustrate how due diligence not only addresses the fragmentation and 

limitations within the international landscape of human rights and environmental protection 

but also challenges corporate strategies that exploit this fragmentation through regulatory 

arbitrage facilitated by private international law. While regulatory arbitrage occurs mostly 

through choice of law in the realm of contract (and has much less bearing in tort), the argument 

here is that due diligence may mandate companies to refrain from those practices of arbitrage 

that generate or increase the risk of adverse human rights and environmental impacts. Due 

diligence as a primary obligation weighing [315] on corporate conduct hence has an imprint on 

the private (international) law design and governance of value chains, irrespective of a possible 

tort liability in case of a violation of that obligation.110 By understanding due diligence through 

the prism of private international law, this discipline can develop a practical jurisprudence of 

due diligence, especially at the present moment where the mechanism is taking shape in 

legislative and jurisprudential fora. Concretely, the sensitivity to conflicts can uncover and 

address a number of deeper unresolved tensions that are central to the normative orientation 

and the practical effectiveness of due diligence.111 These include, first, giving shape to the 

specific mode of extraterritoriality of due diligence provisions, in particular of the CSDDD. 

While scholarly focus has been on the applicable national law in liability cases – an issue which 

the CSDDD in its initial version had resolved by resorting to overriding mandatory provisions, 

while the Omnibus amendments now revert to the general regime of the Rome II Regulation – 

this does not exhaust the matter from a choice of law perspective. Rather, as we have seen, the 

unilateralist impetus of overriding mandatory provisions and due diligence’s move to de facto 

extend international conventions beyond their personal and territorial scope call for a legal 

methodology that is sensitive to local norms and contexts in host States. Private international 

law can identify suitable entry points beyond an all-or-nothing solution in this regard. For 

instance, host State laws that would be more beneficial to victims but are sidelined by 

overriding mandatory provisions can be mobilised in the interpretation of due diligence. 

Moreover, private international law-inspired thinking can reveal a possible conflict between 

due diligence as a managerial form of law clearly routed in a Western tradition of legality on 

the one hand, and informal, traditional, non-Western legalities shaping social and economic 

lives in host States on the other hand. It also allows exposing and questioning implicit yet 
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pervasive assumptions of [316] hierarchy of legal orders that underlie the political project of 

due diligence, especially in the CSDDD.112 

Second, private international law appears predestined to navigate normative conflicts that may 

exist among the different human rights and environmental conventions listed in the Annex to 

the CSDDD, e.g. spurred by conflicting visions of social and ecological justice. Similarly, it 

can identify conflicts regarding the place of due diligence in the wider legal order. This includes 

questions of prevalence between different pillars of the Green Deal, as well as tensions between 

the social and ecological rationalities of due diligence on the one hand and the economic 

rationalities which remain anchored in other fields of corporate and trade law on the other hand 

(e.g. in doctrines of shareholder value or the consumer welfare standard). The transformative 

ethos of due diligence can only be upheld if it can assert itself in such an inter-systemic 

conflict113 with legal fields and mechanisms that continue to produce incentives that subvert 

responsible business conduct.114 

V. CONCLUSIONS: TOWARDS PRIVATE INTERNATIONAL LAW AS A 

PRACTICAL JURISPRUDENCE OF DUE DILIGENCE 

Private international law has evolved from being a facilitator of economic globalisation to a 

critical framework for addressing its socio-ecological consequences. Lead firms and other 

actors in value chains engage in regulatory arbitrage, employing legal techniques emanating in 

part from private international law. After the ‘GVC turn’ in European and transnational law-

making, attention turned to private international law as a mechanism to ensure global reach of 

these novel legislations by means of applicable law. As I have argued, however, these are not 

the only instances through which private international law actively shapes due diligence. 

Rather, due diligence laws engage so closely [317] with central questions and techniques of 

private international law that the discipline becomes an essential lens through which to analyse 

the inner workings of due diligence. Specifically, due diligence moderates the interplay of 

different rules, normative orders and even modes of law along GVCs in a way that appears 

animated by the intellectual style of private international law. Now that value chain legislations 

have become a field of practice, private international law offers critical insights to navigate 

some of the normative and political conundrums. Private international law needs to be an 

integral part of a practical jurisprudence of due diligence. As such, it allows not only the 
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addressing of the hands-on operational and implementation challenges that companies, 

consultants, civil society, regulators, and courts will face in the coming years but also 

engagement with the deeper inequities underpinning economic globalisation. This is because 

as a legal discipline of second order – i.e. one that cultivates and mandates thinking in-between 

legal regimes115 – private international law prompts us to rethink the very framings we give to 

legal questions. Specifically, the discipline’s technical ability to distil well-defined conflicts 

from complex scenarios allows us to ask critical questions about the global economy that often 

go unaddressed. Global value chains create connections between actors, sites, and processes, 

as well as between colonial pasts and neo-colonial patterns in today’s economy – connections 

which are often in the blind spots of legal frameworks. How does law contribute to obscuring 

these connections through concepts such as territory, legal personhood, and limited liability? 

How can due diligence illuminate these connections in law, while remaining sensitive to the 

competing, and at times incompatible, visions of sustainability across different global contexts? 

Just like private international law-inspired thinking has previously been extrapolated to critique 

the EU’s legal architecture,116 it holds promise as a legal form that could support the regulatory 

vision and potential new political ecology117 that due diligence may usher in. 
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