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GENDER AND CONFLICT OF LAWS: ENABLING VIOLENCE
By Ivana Isailovi¢”
l. INTRODUCTION

Conflict of laws facilitates gender-based violence.

A 24-year-old woman left her home for a women’s shelter with her two children and
her mother, fearing for her life after years of abuse by her ex-husband, the father of her children,
who was well known to the UK police and criminal system. On her way to the shelter, her ex-
husband violently dragged her out of her car and stabbed her to death in front of her children
and r;er mother.! This appalling story is sadly just one example of gruesome violence women
face.

How is this tragedy related to conflict of laws?

Several years before her death, Cassandra Hasanovic traveled to Australia with her
children and refused to return to the UK. Her ex-husband filed proceedings under the
Convention of 25 October 1980 on the Civil Aspects of International Child Abduction
(Convention), which orders a prompt return of the child to the country of the child’s ‘habitual
residence’, except in limited cases, including when there is a grave risk that the return of the
child would ‘expose the child to physical or psychological harm or otherwise place them in an
intolerable situation’.® In recent years, this exception has been raised by the ‘taking parent’,
typically the mother alleging that she and/or her child faced physical and psychological abuse.*
In many cases involving allegations of domestic violence, however, courts have ordered the
return of the child.®> A variety of reasons explain courts’ reluctance to apply the exception,
including a narrow understanding of its scope, misunderstanding of the multifaceted nature of
domestic abuse, differing thresholds when it comes to the burden of proof,® and reliance on
protective measures in the requesting State. In this case, an Australian court ordered the return
of the children, determining that ‘there are a number of actions the mother could take to protect
herself and the children from the violence of the father’ in the UK.” By doing so, the court
enabled the tragic events that unfolded several years later.

* | am thankful to the editors and to Geneviéve Saumier and Aukje van Hoeck for their feedback on
previous drafts.

! Sandra Laville, “Women’s Murder Could Have Been Prevented, Says Jury’ (The Guardian, 26 February
2014) <https://www.theguardian.com/society/2014/feb/26/cassandra-hasanovic-murder-domestic-violence>.

2 In the EU, in 2020, at least 788 women were victims of homicide by a member of their family, or their
partner. European Institute for Gender Equality, ‘Gender Equality Index 2022’ <https://eige.europa.eu/gender-
equality-index/2022/domain/violence>.

3 Art13.1.b.

4 Abbott v Abbott, 560 US 1 (2010); Lozano v Montoya Alvarez, 572 US 1 (2014); Monasky v Taglieri,
140 S Ct 719 (2020), Golan v Saada, 596 US __ (2022); Merle Weiner, “You Can and You Should: How Judges
Can Apply the Hague Abduction Convention to Protect Victims of Domestic Violence’ (2021) 28(1) UCLA
Journal of Gender and Law 223; Katarina Trimmings and Ony6ja Momoh, ‘Intersection between Domestic
Violence and International Parental Child Abduction: Protection of Abducting Mothers in Returning Proceedings’
(2021) 35(1) International Journal of Law, Policy and the Family 1; Brenda Hale, ‘Taking Flight—Domestic
Violence and Child Abduction’ (2017) 70 Current Legal Problems 3.

5 Mary Keyes, ‘Women in Private International Law’ in Susan Harris Rimmer and Kate Ogg (eds),
Research Handbook on Feminist Engagements with International Law (Edward Elgar 2019).

6 See also Re C (Abduction: Grave Risk of Psychological Harm) [1991] 1 FLR 1145, 1154,

" Department of Community Services v Hadzic [2007] FamCA 1703.
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Unlike the field of public international law,® few scholarly contributions explore the
interplay between gender and conflict of laws or private international law.® Connections
between the field and inequalities along gender, race, class, and sexuality are almost never
explored. Feminist public international law scholars have shown little interest in the field,*
reinforcing the fact that gender is a blind spot and entrenching the public-private divide in
international law.

Examples abound, however, of conflict of laws’ engagement with issues that feminists
and gender studies scholars have explored for decades. This is the case for conflict of laws’
founding theories: Brainard Currie’s ‘governmental interest’'! approach, one of the most
influential in conflict of laws in the United States, was articulated in relation to a famous
nineteenth century case, Milliken v Pratt, which focused on married women’s legal capacity.*?
Conflict of laws and gender justice also intersect on other issues, such as access to abortion. In
the aftermath of the US Supreme Court decision in Dobbs v Jackson Women’s Health
Organization,'® according to which the right to abortion is no longer protected by the US
federal constitution, courts must increasingly address interjurisdictional conflicts involving
extraterritorial laws that expand or restrict the right to terminate one’s pregnancy.'*

However, existing conflict of laws’ scholarship that engages with feminist approaches
only tackles a very limited set of questions and does not grapple fully with complex and
intersecting issues of gender, race, class, and sexuality, or insights from decolonial feminism.
Overall, the field is characterized by an absence of comprehensive and critical engagements
with feminist and gender studies that explore how conflict of laws defines the contours of
gender justice.

In this context, this chapter argues that the field needs to develop an intersectional,
contextual, and distributional approach to address these gaps. It must center the analytical
category of gender in relation to race, class, ethnicity, and other identity markers, broaden
conflict of laws’ engagements with the rich and nuanced gender and feminist (legal)
scholarship, focus more explicitly on the notions of power asymmetries, and be attuned to the
diversity of legal, economic, and cultural contexts in which conflict of laws questions are
embedded.

At the core of this approach is the following question: how do conflict of laws methods,
techniques, rules, and discourses regulate, influence and (re)produce gendered power relations?
This could be split into a series of interrelated issues: how do they produce and solidify different

8 Ratna Kapur, Erotic Justice, Law and the Politics of Postcolonialism (Glass House Press 2005);
Research Handbook on Feminist Engagement with International Law (n 5); Sari Kouvo and Zoe Pearson (eds),
Feminist Perspectives on International Law: Between Resistance and Compliance? (Hart 2011); Hilary
Charlesworth, Christine Chinkin, and Shelley Wright, ‘Feminist Approaches to International Law’ (1991) 85(4)
American Journal of International Law 613. See on post-colonial theories and gender, Dianne Otto, ““Taking a
Break” from “Normal”: Thinking Queer in the Context of International Law’ (2007) 101 ASIL Proceedings of
the Annual Meeting 119.

9 Karen Knop, Ralf Michaels, and Analise Riles, ‘From Multiculturalism to Technique: Feminism,
Culture, and the Conflicts of Laws Style” (2012) 64 Stanford Law Review 589; Ivana Isailovi¢, ‘Political
Recognition and Transnational Law, Gender Equality and Cultural Diversification’ in Horatio Muir Watt and
Diego P Fernandez Arroyo (eds), Private International Law and Global Governance (Oxford University Press
2014); Roxana Banu, ‘A Relational Feminist Approach to Conflict of Laws’ (2017) 24(1) Michigan Journal of
International Law 1; Keyes (n 5).

10 As an exception, see Karen Knop, ‘Citizenship Public and Private’ (2008) 71 Law and Contemporary
Problems 309.

11 Brainerd Currie, Selected Essays on the Conflict of Laws (1963).

12125 Mass 374 (1878)

13597 US__ (2022)

14 David S Cohen, Greer Donley, and Rachel Rebouché, ‘The New Abortion Battleground’ (2023) 123
Colorado Law Review 1.



and often demeaning or narrow understandings of gender norms? How do they distribute
material benefits based on these representations? How do they shape and materially affect
individual bodies, in relation to race, ethnicity, citizenship, sexuality, and class, among others?

To expand on some of these issues, the chapter borrows from critical legal and
intersectional feminisms®® that explore gender in transnational contexts. It focuses on conflict
of laws doctrines, techniques, and scholarly legal discourses. It resists essentializing tendencies
within law and it embraces their multiplicity and multidimensionality.'® Second, it understands
law as both producing identities!” and affecting materially bodies within the global political
economy. Finally, this kind of feminism understands law as a site of ongoing discursive and
material struggles, while being skeptical of law’s potential for delivering emancipatory
change.*® It does not strive necessarily to propose legal solutions and reconstructive projects,
but rather attempts to first map out the ways in which law is complicit in facilitating and
entrenching inequalities.

Part 11 of this chapter expands on contributions and gaps in the current conflict of laws
scholarship and elaborates on the methodology proposed, while Part Il deploys this
methodology to illustrate how conflict of laws regulates and legitimizes transnational gendered
violence, using the example of the abovementioned Hague Convention. The Convention is a
private international law instrument, widely ratified by states. Its main goal is to organize the
prompt return of children removed from their country of habitual residence. Over the past
decades, however, scholars, practitioners and even the Hague Conference itself have drawn
attention to gender inequalities that result from the application of the Convention against the
background of domestic violence allegations.’® Many commentators argue that the exception
to the Convention should be more systematically applied if the return of the child would expose
them and the primary caregiver to physical and psychological violence.

How do current interpretations regulate gender-based violence and, to a large extent,
entrench gender-based violence? What is it in the structure of legal thinking that makes a
certain degree of gender violence tolerable?

Scholars and courts tend to adopt a narrow interpretation of the Article 13.1.b
exception, this is in part due to the primacy of the ‘prompt return of the child rule’ and the
foundational doctrines in conflict of laws such as ‘comity’ and ‘mutual trust’ in the EU context.
Moreover, courts and scholarly tends to entrench dismissive gender representations from ‘lying
mothers’ to ‘real victims’ penalizing domestic violence victim-survivors. Finally, the current
focus on ‘protective measures’ in scholarship and legal practice as response to identified legal
limits overlooks the fact that many states fail to properly address domestic violence issues and
fail to incorporate an intersectional lens attuned to how states’ responses differently impact
women based on race, ethnicity, class, and other markers. The chapter draws primarily on
examples and sources from North America and the European Union, while acknowledging that
much work needs to be done to decenter Eurocentrism within the discipline.

15 Rosemary Hunter, ‘Critical Legal Feminisms’ in Emilios Christodoulidis, Ruth Dukes, and Marco
Goldoni (eds), Research Handbook on Critical Legal Theory (Edward Elgar 2019); Kimberlé Crenshaw,
‘Demarginalizing the Intersection of Race and Sex: A Black Feminist Critique of Antidiscriminatory Doctrine,
Feminist Theory and Antiracist Politics’ (1989) University of Chicago Legal Forum 139.

18 Hunter (n 15); Brenda Cossman, ‘Turning the Gaze Back on Itself: Comparative Law, Feminist Legal
Studies and the Postcolonial Project’ (1997) Utah Law Review 525; Angela Harris, ‘Race and Essentialism in
Feminist Legal Theory’ (1990) 42(3) Stanford Law Review 581.

17 Marie Joe Frug, Postmodern Legal Feminism (Routledge 2012).

18 Hunter (n 15).

19 The Hague Conference on Private International Law, Guide to Good Practice (2020) Art 13 (1)(b)
<https://www.hcch.net/en/publications-and-studies/details4/?pid=7059>.
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This is far from a full-fledged analysis. This chapter aims to open up questions and
contribute to scholarly efforts to better grasp how conflict of laws perpetuates inequalities and
how it may start to challenge them.

Il. ‘DOING’ GENDER AND CONFLICT OF LAWS: REFLECTIONS ON METHODS
A. Gender and Conflict of Laws: A Disconnect

For at least five decades, feminist and gender studies scholarship have explored the
ways in which societies, culture, and economies produce and entrench unequal gender norms.
The immense richness of feminist scholarly interventions from the Global North and South,
and their important practical contributions cannot be summarized here. Feminist scholars have
studied and interrogated how norms, practices, and discourses have produced and entrenched—
often through organized structural coercion and violence—male/female identities tied to
heterosexuality, unequal economies, cultural practices, and relations with the non-human
world.?% They have shown how power structures and inequalities persist, and intersect along
gender, race, class, ethnicity, and sexuality lines, among others, and how dominant feminisms
still perpetuate exclusions and marginalization along various identity markers. Finally, feminist
scholars have critically examined the political economy of knowledge production regarding
gender and gender relations in neoliberal universities.?! These various approaches have
developed in a context of political struggles and search for solidarities along the theory-praxis
nexus.

The translations of feminist and gender studies within law have taken many different
directions with respect to the conceptualization of gender relations and the role law is or should
be playing. One characteristic that ties all the feminist approaches together is the
epistemological turn focusing on law’s biases.?? All feminist approaches, in varied and
sometimes irreconcilable ways, focus on the reproduction of inequalities within legal structures
and discourses.

Some legal feminists insist on formal equality, which roughly insists on ‘treating the
likes alike and unalikes unalike’ and which has been criticized for not being able to account for
structural discriminations that exist within a society and of maintaining the status quo.? Others
have focused on substantive equality, recognizing the specific position and historical
disadvantages women face in sex, family, and in the workplace.?* Radical feminists
emphasized the totalizing operation of male dominance.?® Cultural feminists insisted on
‘women’s voices” and values being negated and undervalued in the patriarchal world.?® Critical
legal feminisms, post-modern, and queer scholars unsettled the social category of ‘woman’ and
challenged a homogenous and stable understanding of gender,?” and women’s experiences.?®
Others have turned to the political economy of gender inequalities, examining the relationship
between law, capitalism, gender, and law’s distribution of material resources in connection to

20 Rosi Braidotti, Posthuman Feminism (Wiley 2021).

2l Chandra Talpade Mohanty, ‘Transnational Feminist Crossings: On Neoliberalism and Radical
Critique’ (2013) 38(4) Signs 967

22 K atharine T Bartlett, ‘Feminist Legal Methods’ (1990) 103 Harvard Law Review 829, 846-47.

23 Catharine MacKinnon, ‘Substantive Equality: A Perspective’ (2011) 96 Minnesota Law Review 1.

24 Sandra Fredman, ‘Substantive Equality Revisited’ (2016) 14 International Journal of Constitutional
Law 712.

% Katherine MacKinnon, Towards A Feminist Theory of the State (Harvard University Press 1989)

%6 Robin West, Caring for Justice (NYU Press 1997).

27 Martha A Fineman et al (eds), Feminist and Queer Legal Theory: Intimate Encounters, Uncomfortable
Conversations (Routledge 2009).

8 Frug (n 17).



its power to shape identities.?® Fundamental shifts occurred in legal feminism in the Global
North when transnational feminists showed how feminist interventions perpetuated racial,
Global South-North (or center/periphery),®® and class-based inequalities.®! Some feminist legal
scholars believe that law can redeem itself and that feminist knowledge can make law more
‘rational’.®? Others are deeply skeptical about law’s possibility to truly address power
relations.®

Law’s engagement with gender studies and feminist approaches has yet to be
systematically incorporated into the conflict of laws field thinking. Several contributions
started the work of asking how conflict of laws affect gender relations and women’s material
lives, or how insights from feminist theories could improve our understanding of conflict of
laws. However, these interventions remain rare and incomplete. Below is a short summary of
the recent important contributions from the Global North mapping out some of their
methodological limits, and indicating where more research is needed.

Karen Knop, Ralf Michaels, and Annelise Riles use the ‘intellectual style’ of conflict
of laws as a ‘technique’ to reinvigorate feminist contributions and ‘offer a fresh approach’ to
debates around feminism and culture. At the core of their inquiry is how the field could
contribute to feminists’ (legal) thinking.3* In their view, the field provides intellectual tools that
open new possibilities for thinking about feminist debates.® Its methods resonate with some
feminists’ insights, but unlike feminist approaches, conflict of laws offers a provisional legal
answer to tensions feminists identified.®® While the field examines the politics of conflict of
laws in connection to feminist ideas and methods, it overall leaves unaddressed the question of
how conflict of laws structures and reproduces hierarchies.

In my own work, | deployed the intersectional method and insights from other critical
approaches to examine the theories underpinning the public policy exception and its
application. Using the example of the recognition of Islamic unilateral divorces in French
courts, | argue that the public policy exception interpreted as protecting formal gender equality
enforces essentialization and reproduces marginalization based on gender, religion, and
ethnicity in the French post-colonial context.®” The reasoning of the French supreme court in
civil and criminal matters (Cour de cassation) erases Muslim women’s complex experiences
and identities, and legitimizes essentialized and degrading representations, portraying Muslim
women as the victims of their own cultures in a context in which they face everyday
discrimination. The contribution embeds the ruling in the French context but does not address
how this intersectional approach could operate beyond this example and across legal contexts.

Roxana Banu borrows from cultural feminism to shed light on conflict of laws’ state-
centric and individual centric representations of the individual. Using case studies (surrogacy
and abuses committed by multinationals) she shows how cultural feminism, and its relational
theory could prompt a different approach to conflict of laws that is attentive to relationships

2 Prabha Kotiswaran, Dangerous Sex, Invisible Labor: Sex Work and the Law in India (Princeton
University Press 2011), Ivana Isailovi¢, ‘Gender Equality as Investment: EU Work-Life Balance Measures and
the Neoliberal Shift’ (2021) 46 Yale Journal of International Law 277; Cynthia Grant Bowman, ‘Recovering
Socialism for Feminist Legal Theory in the 21% Century’ (2016) 49 Connecticut Law Review 117.

% Ratna Kapur, ‘Tragedy of Victimization Rhetoric: Resurrecting the “Native” Subject in International
/Post-Colonial Feminist Legal Politics” (2002) 15 Harvard Human Rights Journal 1.

31 Crenshaw (n 15); Harris (n 16); Patricia Williams, ‘On Being the Object of Property’ (1988) 14(1)
Signs 5.

32 Bartlett (n 22) 870-71.

33 Hunter (n 15).

3 Knop, Riles, and Michaels (n 9).

% Ibid, 628.

% 1bid, 635.

37 Isailovi¢ (n 9).



among people in the transnational realm.3® While this contribution adds to our understanding
of conflict of laws’ limits, it does not address in depth the essentializing tendencies of cultural
feminism and how the multifaceted understanding of gender and womanhood would play out
in the conflict of laws analysis.

Finally, addressing the erasure of women’s perspectives within conflict of laws and
using selective case studies such as surrogacy, international child abduction, and family
property agreements, Mary Keyes seeks to identify ‘the particular experiences and perspectives
of women’. *° The paper maps out some of the most important issues in relation to gender-
based inequalities in transnational family law, but does not openly discuss its methodological
underpinnings, and risks essentializing and marginalizing some women by collapsing gender,
race, class and other identity markers.

Why are feminist legal approaches sidelined in conflict of laws?

This is in part due to the structural features of the conflict of laws field, which is often
described as technical, politically neutral, and dogmatic.*® While a strong link between legal
realism and conflict of laws exists in the United States, in the EU, the field is still tethered to
law’s claims to objectivity, neutrality, and rationality. Feminist legal scholars have however
challenged these descriptions, showing how they erase the biased nature of the law and
entrench ethnocentrism, while suppressing other forms of non-Western or subaltern
knowledges produced by marginalized communities.** Further, although interdisciplinarity is
not entirely new within conflict of laws, it has always been treated as a marginal approach.*2
Finally, it may also be unclear for many how feminist studies can contribute to resolving the
types of practical questions that conflict of law scholars and practitioners address. All of this
contributes to exclude feminist methods and insights and legitimize a narrow understanding of
the field.

B. An Intersectional and Distributional Approach to Gender and Conflict of Laws

A feminist intersectional analysis would illuminate the distributive effects and power
dynamics inherent in conflict of laws. It builds on the feminist epistemological turn and the
notion of ‘situate knowledges’ making explicit the normative choices that underpin knowledge
production.*® Using both discourse and materialist analyses* it would interrogate how conflict
of laws distributes power, material benefits and how it impacts and constitute material bodies,*
and subjectivities. The distributional aspects of the analysis would focus on the various forms
of hierarchies, dependencies, and opportunities that the field creates in relation to gender.*® The
focus on intersectionality would direct the legal gaze toward the intersections between various
forms of power dynamics while also challenging a homogenous understanding of gender,
unsettling narrow understanding of ‘womanhood’ and rigid gender binaries. Within this

% Banu (n 9).

3 Keyes (n 5).

40 patrick Kinsch, ‘Le Role du Politique en Droit International Privé’ (2019) 402 Collected Courses of
the Hague Academy.

41 Hunter (n 15).

42 Karen Knop, Ralf Michaels, Analise Riles, ‘Foreword” (2008) 71 Law and Contemporary Problems 1.

3 Donna Haraway, ‘Situated Knowledges: The Science Question in Feminism and the Privilege of Partial
Perspective’ (1988) 14(3) Feminist Studies 585

4 Silvia Federici, The Caliban and the Witch: Women, the Body and Primitive Accumulation (AK Press
2004).

5 Diane Coole, ‘The Body and Politics’ in Georgina Waylen et al (eds), The Oxford Handbook of Gender
and Politics (Oxford University Press 2013).

46 Hila Shamir, The State of Care: Rethinking the Distributive Effects of Familial Care Policies in Liberal
Welfare States (2010) 58 American Journal of Comparative Law 953.



perspective, issues of gender, race, sexuality, and class, as well as decoloniality would be made
visible and would be analyzed in relation to one another.

This approach embeds conflict of laws within broader economic, social, and political
processes across legal contexts, and it is attuned to various understandings of gender and gender
justice. By focusing on the effects of conflict of laws techniques and rules, this method
illuminates how the field shapes gender justice issues which have been central to feminist
critical scholarship and practices. This approach would also reveal how the field enables the
(re)production of the unequal sexual and gender order and where the possibilities lie for
undoing inequality within the (conflict of) law(s). Finally, the main purpose of this method is
not to reform or ‘fix’ conflict of laws, but rather, to first understand the complexities of
exclusionary logics that operate within it. By interrogating conflict of law’s limits, this
approach would make visible the transformative possibilities within the field, without losing
from sight its relation to power.

1. REGULATING AND LEGITIMIZING GENDER-BASED VIOLENCE

This part surfaces how the intersectional and distributional feminist approach could
deepen the analysis of the operation of the 1980 Hague Convention on International Child
Abduction. It provides an example of how conflict of laws’ doctrines, decisions, and scholarly
interventions regulate, enable, and tolerate gendered violence in transnational contexts, how
they define ‘gender’ and penalize victim-survivors of domestic abuse, while in many ways
rewarding abusers.

The Convention mandates the prompt return of the abducted child to the place of their
habitual residence to ensure respect of custody right.*” Typically, the parent who is the primary
caregiver and is the victim of domestic violence—mostly women—flees with her children to
her country of citizenship, and the other parent—typically the child’s father—files an action
under the Convention in the country in which the child previously lived or in the country to
which the child was taken. The petitioner will typically need to show that the removal or
retention of the child under 16 is in breach of their/his custody rights. In case of domestic abuse,
the respondent presents the Article 13.b defense; the mother will argue that she or/and the child
were physically, psychologically, or sexually abused by the petitioner, and that the return of
the child to the country of habitual residence will expose the child and/or them to a grave risk
of harm.

In many cases courts have ordered the return of the child, even though some judges
have recognized the problematic effects of these decisions, and their own feelings of
ambivalence.*® Scholars have explicitly stated that the Convention has become an instrument
that leads to women’s oppression, and that mothers are ‘victims’ of the international treaty.*°
Not only are the welfare of the child and the primary caregiver impacted: according to US legal
scholar Merle Weiner, this restrictive approach has an additional ‘deterrent effect’: ordering
the return of the child against the background of domestic violence claims may cause others to
stay in abusive relationships.° All of these problems are well documented.>*

47 Art 1 of the Convention.

48 Hale (n 4) 3 (‘[1]t often felt as if my role was to oppress women, and specifically mothers—always for
a good reason of course, but that is how it felt’.).

49 Sudha Shetty and Jeffrey L Edleson, ‘Adult Domestic Violence in Case of International Parental Child
Abduction’ (2005) 11 Violence Against Women 115, 135 (taking parents, mostly mothers are ‘victims of an
international treaty, written with good intentions, but when implemented, had unintended negative consequences
for their safety and that of their children”).

50 Weiner (n 4) 241.

51 See outside the conflict of laws field, Daphna Hacker, Legalized Families in the Era of Bordered
Globalization (Cambridge University Press 2018).



In the EU, Brussels I1 ter,> replacing Brussels 11 bis,> further limits the application of
this exception to enhance the effectiveness of the Convention. According to Brussels Il bis, the
court cannot refuse to order the return of the child under Article 13.b of the Convention if ‘it is
established that adequate arrangements have been made to secure the protection of the child
after his or her return’.> Brussels Il ter adds that the return cannot be refused ‘if the party
seeking the return of the child satisfies the court by providing sufficient evidence, or the court
is otherwise satisfied, that adequate arrangements have been made to secure the protection of
the child after his/her return’.® It also includes a significant innovation, namely the possibility
for the domestic Court to include protective orders, enforced throughout the EU, in order to
protect the child from the grave risk of harm, under the condition that ‘they do not delay the
proceedings’.%® Finally, in deciding these cases, state authorities need to apply the European
Convention of Human Rights, in particular its Article 8 protecting the right to private and
family life.>” These provisions do not explicitly mention the situation of the taking parent in
case she was the only one who was exposed to violence.

Below, I sketch out three ways in which the structure of legal reasoning in conflict of
laws, its techniques and practices legitimize and perpetuate gender-based violence. First, the
framing of conflict of laws issues within the scholarship and conflict of laws instruments
disregards or minimizes the risk of domestic violence in this context. Second, courts tend to
adopt demeaning representations of womanhood—the mother is erased, her experience is only
legally relevant if she is a ‘true victim’ and violence is egregious, and is often portrayed as a
‘lying mother’. Overall, these moves entrench gendered binaries and enforce stereotypes,
affecting material physical bodies by enabling the violence to persist. Finally, the current
emphasis in scholarship®® on “protective measures’—namely the idea that courts should assess
whether legal protection, social, and police services exist in the state of habitual residence to
protect the child and the taking parent—is still not enough to ensure the protection of the taking
parent and the child. In part, this is because the conflict of laws literature tends to neglect an
intersectional approach emphasizing that parents are differently situated and face different
obstacles in light of gender, immigration status, race, or class, among others.

A. Framing the Issue: Conflict of Laws’ Values and Rules Versus ‘Gender Politics’
1. Ensuring the prompt return of the child

Conflicts of laws’ complicity in facilitating domestic violence stems in part from the
ways in which the legal questions are framed in conflict of laws, the values that are given
precedence within the legal analysis, and how the rule (ie the prompt return of the child) and
its exceptions operate together. Conflict of laws rules end up regulating and tolerating a degree
of domestic violence.

52 Council Regulation (EU) 2019/1111 on Jurisdiction, the Recognition and Enforcement of Decisions
in Matrimonial Matters and the Matters of Parental Responsibility and on International Child Abduction (Recast),
Official Journal (2019) L 178/1 [hereinafter Brussels 1 ter].

%3 Council Regulation (EU) 2201/2003 Concerning Jurisdiction and the Recognition and Enforcement of
Judgments in Matrimonial Matters and the Matters of Parental Responsibility, Repealing Regulation (EC)
1347/2000 [2003] OJ 1 [Brussels 11 bis].

% Ibid, Art 11.4.

%5 Brussels Il ter (n 52) Art 27.3.

% Ibid, Art 27.5; see also Rec 30.

57 0Cl and Others v Romania, App No 49450/17 (ECtHR, 2019) (the Court found that there was violation
of Article 8 of the Charter when state authorities have not given enough consideration to the grave risk of the
applicant child being exposed to domestic violence).

%8 Guide to Good Practice (n 19) para 59, Trimmings and Momoh (n 4).



The dominant understanding of the Convention precludes a deep engagement with how
it risks legitimizing gendered violence. According to the explanatory report prepared by
Spanish jurist Elisa Pérez-Vera, defining the scope and the objectives of the Convention, the
goal of the Convention is to ensure the child is promptly returned to their State of habitual
residence. The time factor being of crucial importance, Contracting States must use the most
‘expeditious’ procedures to achieve the goal. Exceptions should all be interpreted ‘in a
restrictive fashion if the Convention is not to become a dead letter’.>® According to the report,
a ‘systematic invocation’ of these exceptions would lead to the ‘collapse of the whole structure
of the Convention’ and contravenes the ‘mutual confidence’ between states that is at its core.®

According to scholar Rhona Schuz, the drafters of the Convention faced a ‘difficult
dilemma’: the tension between ensuring that the child is returned promptly without full
investigation into the merits of the dispute, and the fact that in some cases, the return will be
itself contrary to the welfare of the child. However, Schuz argues that allowing for an expansive
exception would have defeated the purpose of the Convention, which is primarily to ensure the
prompt return of the child.*

Linda Silberman, a prominent US conflict of laws professor, also adopts a restrictive
view which emphasizes the importance of the rule of ‘prompt return’ of the child and is critical
of any attempts to frustrate this goal. According to Silberman, ‘[p]erhaps the most important
aspect for success of the Convention will be the ability to limit the use of defences’.6? Although
concerns regarding domestic violence toward the spouse and the child must be considered,
according to her, the exception should be interpreted narrowly. In Silberman’s view, the return
should not be ordered if the foreign court can be trusted to take action to protect the child and
the taking parent, or if undertakings by the petitioners can protect the child. In addition,
Silberman argues, allegations of abuse and domestic violence are frequently made, and it is not
easy to evaluate them.®® Finally, orders that seek to alleviate some of the concerns about
domestic violence should be cautiously designed, to ensure that ‘they do not reward abducting
parents by offering them means to exact concessions on unrelated matters’.%4

As | show below, not all courts agree that evidence of violence against the taking parent,
when the child was not directly the victim of it, is enough to refuse the return of the child.
Moreover, as will be argued below, protective measures are often unhelpful for truly addressing
domestic violence. In addition, while it may be that an expansive understanding of the
exception may be used by the mother to get material or other benefits, as Silberman suggests,
the distribution of benefits/power may often work the other way around. The narrow
understanding of the exception ultimately risks in many cases rewarding abusers and in some
tragic cases endangering the very lives of women who flee to escape violence.

While the recent Guide to Good Practice published by the Hague Conference
concerning Article 13.1.b (Guide to Good Practice) clarifies many legal issues, it does not
frontally challenge this narrow understanding of the exception. Citing the Pérez-Vera report,
the guidelines reaffirm that the exceptions to the Convention must be ‘applied restrictively’.%

2. Comity and mutual trust

%9 See para 34 of the Perez-Vera explanatory report.

80 Ibid; Peter Ripley ‘A Defence of the Established Approach to the Grave Risk Exception in the Hague
Child Abduction Convention’ (2008) 4(3) Journal of Private International Law 443, 450.

81 Rhona Schuz, The Hague Child Abduction Convention: A Critical Analysis (Hart Publishing 2013).

62 Linda Silberman, ‘Hague International Child Abduction Convention: A Progress Report’ (1994) 57
Law and Contemporary Problems 210, 233.

8 Linda Silberman, ‘The Hague Child Convention Turns Twenty: Gender Politics and Other Issues’
(2000) 33 New York University Journal of International Law and Politics 221, 236

& 1bid, 242.

% Guide to Good Practice (n 19) para 25.



Courts often refuse to determine whether domestic abuse exists and whether the foreign
jurisdiction has adequate measures for protecting victims of domestic violence. In common law
jurisdictions, courts rely on the doctrine of ‘comity’%® and in the EU the notion of mutual trust
underpins the EU Regulations implementing the Hague Convention.®” The doctrine of ‘comity’
regulates the reach of domestic and foreign laws and states’ sovereignty: courts restrain
themselves from assessing claims of domestic abuse when a foreign court is more appropriate
forum for deciding them. Historically, the doctrine referred to the notion that courts will apply
foreign laws out of deference toward the foreign sovereign. Today, it refers to the idea that
courts apply foreign or refrain from applying domestic prescriptive, adjudicatory, and
enforcement jurisdictions.®® Both notions tend to erase or downplay concerns about domestic
violence, in the name of respect for state sovereignty or EU integration. But feminist legal
scholars have repeatedly criticized the notion of sovereignty and the private/public divide that
it replicates, for being conceptually and practically flawed and excluding women’s interests.®°

In the Australian context, Mary Keyes notes that courts have argued that it would be
‘presumptuous and offensive in the extreme’ if they were to conclude that the child and the
mother could not be protected in the requesting State’® and that they are concerned not to offend
the courts of another Contracting Party.” For Keyes, this has led Australian courts to accept
that foreign countries’ courts can be trusted to provide the necessary protection to victims of
domestic violence. But nothing in the Convention, as such, seems to prevent courts from
making these types of inquiries, namely whether the legal system of the foreign state is capable
of providing protection to the child and the taking parent.”

Similarly, in the EU context, the notion of ‘mutual trust>—which is one of the pillars
of EU law"® and is at the core of the two EU Regulations’*—risks enabling and legitimizing
domestic violence. The concept denotes the notion that various legal systems within the EU
are compatible to the extent that they all abide by EU law, including human rights, and that
they share a set of fundamental values listed in the EU Treaty.” Because of this, Member States
cannot assess whether other Member States abide by fundamental rights, except in very
exceptional circumstances.’® ‘Mutual trust’ shares with the notion of comity the idea of
openness and deference toward foreign legal orders. In the case of child abduction, the
application of the principle leads therefore to an almost automatic return of the child, and has
led to the clash with the European Convention of Human Rights. */

% Blondin v Dubois, F3d 240, 248-49.

67 Council Regulation (EU) 2019/1111 (n 52) 3.

8 Joel R Paul, ‘The Transformation of International Comity’ (2008) 20 Law and Contemporary Problems
19.

% See eg, Karen Knop, ‘Re/Statements: Feminism and State Sovereignty in International Law’ (1993) 3
Transnational Law and Contemporary Problems 293 (exploring various feminist critiques of sovereignty and
public/private distinction).

0 Murray v Director, Family Services (ACT) (1993) 116 FLR 321, 323.

1 Keyes (n 5) 109-10.

2 \Weiner (n 4).

3 CJEU, Opinion 2/13, on the Compatibility of the Draft Agreement on the EU Accession to the
European Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR) with the EU and
TFEU Treaties of 13 December 2014, para 191.

4 See Keyes (n 5).

S TFEU, Art 2.

6 Case C-216/18 LM (CJEU 25 July 2018) paras 60-61 (emphasizing ‘systemic or generalised
deficiencies’ of the legal system).

7 OCI and Others v Romania (n 57) para 45.
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Domestic violence is overlooked within the latest Regulation and the explanatory report
prepared by the European Commission.”® This is somewhat surprising in a context in which
the Commission itself has highlighted the importance of tackling gender violence: one in three
women has experienced physical and sexual violence and almost one quarter have experienced
violence from their partners.’®

Finally, this automatic rule obfuscates that, across Member States, important
differences exist between legal approaches to domestic violence while overall, legal protection
is insufficient across the EU. In France for instance, legal protection is seriously limited
especially in relation to immigrant women, rural women, women with disabilities, or sex
workers.8® Protective orders are slow to be issued, endangering the victim-survivors of
domestic violence, and survivors face an insufficient number of shelters and welfare safety
nets. These gaps impact especially rural women and those living in French overseas territory
who are most likely women of color.8* On the other side of the EU, in Croatia, human rights
groups and institutions have reported judges and police officers’ general lack of understanding
of domestic violence. The legal framework is focusing on protecting the family rather than
recognizing the existence of specific criminal offenses that disproportionately affect women.®2
The existence of mitigating factors in law, such as the behavior of the victim, or the
perpetrator’s participation in the civil war in the 1990s, the lengthy proceedings (41 months on
average), and the lack of financial resources for tackling the issue exacerbate the problem,® in
a context in which anti-gender movements are very active.?*

A more full-fledged comparative study is needed, but the discussion above shows how
in both Croatia and France, across the EU’s center/periphery divide, the legal framework
presents serious limits on efforts to address domestic violence, while it also illustrates
divergences that differentially impact survivors who have some, or very little legal and material
support. Mutual trust becomes a legal device for papering over these legal differences, and for
suppressing the fact that victims-survivors of domestic violence lack adequate legal protection
and material support across the EU especially those from marginalized backgrounds.

B. Invisible, Not ‘Victim Enough’, and Lying Mothers
When applying the Convention, courts reinforce dismissive and incomplete gendered

representations of ‘mother-abductors’ which in turn shapes the Convention’s scope of
application. Some courts tend to erase the gendered nature of abuse by focusing only on the

8 Ruth Lamont, ‘Mainstreaming Gender into European Family Law? The Case of International Child
Abduction and Brussels II Revises’ [2011] 17 European Law Journal 366; European Commission, Proposal for a
Council Regulation on Jurisdiction, Enforcement, and Recognition of Decisions in Matrimonial Matters and the
Matters of Parental Responsibility and on International Child Abduction (Recast), COM (2016) 411 final.

9 EU Gender Equality Index (n 2) 3 (noting that ‘gender-based violence and harassment continue at an
alarming level’).

8 Le Haut Conseil a I’Egalité entre les Femmes et les Hommes, Violences Conjugales. Garantir la
Protection des Femmes Victimes et de Leurs Enfants Tout au Long de Leur Parcours (2020) <https://www.haut-
conseil-egalite.gouv.fr/violences-faites-aux-femmes/travaux-du-hce/article/violences-conjugales-garantir-la-
protection-des-femmes-victimes-et-de-leurs#top#t1>.

8 lbid. See also Inspection Générale de la Justice, Mission sur les Homicides Conjugaux (2019)
<https://www.justice.gouv.fr/actualites/espace-presse/rapport-ligj-homicides-conjugaux>.

82 See CEDAW, Concluding Observations on the Combined Fourth and Fifth Periodic Report Reports
of Croatia;, CEDAW/C/HRV/CO/4-5 (2015).

8 Dalida Rittossa and Sandra Juranovi¢, Stru¢na analiza pravomocénih kaznenih presuda o nasilju prema
Zenama 2012-2016 (Ured Pravobraniteljice za ravnopravnost polova 2020).

8 Josipa Sari¢, ‘The #Metoo Movement’s Manifestation in Croatia: Engaging with the Meaningfulness
of Transnational Feminist Solidarity” (2022) 13 Transnational Legal Theory 81; Stéphanie Hennette Vauchez and
Camille Robcis, ‘Populism and Gender Ideology’ (in this volume).

11


https://www.haut-conseil-egalite.gouv.fr/violences-faites-aux-femmes/travaux-du-hce/article/violences-conjugales-garantir-la-protection-des-femmes-victimes-et-de-leurs#top
https://www.haut-conseil-egalite.gouv.fr/violences-faites-aux-femmes/travaux-du-hce/article/violences-conjugales-garantir-la-protection-des-femmes-victimes-et-de-leurs#top
https://www.haut-conseil-egalite.gouv.fr/violences-faites-aux-femmes/travaux-du-hce/article/violences-conjugales-garantir-la-protection-des-femmes-victimes-et-de-leurs#top

existence of domestic violence targeting children, even when domestic violence against
primary caregivers—mostly women—is reported. In the US context, courts found that the
respondent did not show that abuse against a mother created a grave risk to her daughter but
illustrate at most ‘isolated incidents of abuse directed at her not at the child’.®® Similarly, a
court of appeals found that the allegations of spousal abuse are relevant only if they ‘seriously
endanger([] the child’ &

While the new Guide to Good Practice recognizes that violence against a parent—
whether psychological or physical—can create a grave risk for the child, it includes a confusing
statement, namely that ‘the existence of a situation of domestic violence in and of itself is ...
not sufficient to establish a grave risk’.8” Despite substantial scientific evidence demonstrating
connections between a situation of domestic violence and harmful effects on the child, this
means that the court will in any case need to assess whether the alleged abuse will place the
child in an intolerable situation, erasing or minimizing the interests and the situation of the
fleeing parents. Some courts addressed the issue of domestic violence conceding that the return
of the child would put them in an intolerable situation.®

On other occasions, courts have adopted an approach that differentiates between
various levels of abuse: the exception to the Convention is not triggered if the abuse is not of a
certain intensity.3® According to the Guide to Good Practice, courts need to assess ‘the nature,
frequency and intensity of domestic violence’ in order to assess if the effect of domestic
violence meets the high threshold of the ‘grave risk’ exception. But, as is now well established,
even minor acts of psychological or physical violence and control can cause fear and endanger
physical safety of the partner and the child who is exposed to it.%°

Finally, some scholars and courts have raised difficulties related to establishing the
credibility of claims of abuse.®! Courts have for instance ordered the return of the child in case
of inconsistencies in the respondent’s testimony or when the survivor cannot produce
corroborating evidence.% This reflects judges’ broader difficulties of correctly identifying what
constitutes domestic violence and how the trauma may shape memory and victim-survivors
behavior, and in particular the consistency of their testimonies.® This difficulty often results
from judges’ own implicit biases. As studies show, judges may have adopted cultural
stereotypes according to which women/mother will lie to gain some sort of legal or material
advantage often shaped by race, class, and other identity-based assumptions, and that are
harmful to victims and advantage the abuser.?* Moreover, as Weiner argues, the trustworthiness
of the victim is also colored by judges’ own reactivity: he or she may often react in a way to
avoid vicariously experiencing the trauma, including sometimes by blaming the victim-
survivor.®®

8 QOrellana v Cartagena, No 17-6520, 2018 US App. LEXIS 1161, at *2 (6th Cir, 17 January 2018).

8 Souratgar v Fair, 720 F3d 96 (2nd Cir, 2013).

87 Guide to Good Practice (n 19) para 58.

8 Al-Hadad v Al Harash [2020] ONCJ 269 (Can); Re E [2011] UKSC 27.

8 Weiner (n 4) 257 (‘courts adopt vague tests that tend to discount the seriousness of the violence, such
as holding that ‘sporadic’, ‘isolated’ or ‘not severe’ violence is insufficient to establish and article 13 (b) defence’).

% Australian Government Attorney General, National Domestic and Family Violence Bench Book (2023)
3.1 <https://aija.org.au/publications/national-domestic-and-family-violence-bench-book/> (defining domestic
violence); Emma Katz, ‘Beyond the Physical Incident Model: How Children Living with Domestic Violence are
Harmed By and Resist Regimes of Coercive Control’ (2016) 25 Child Abuse Review 46.

1 FvN, 2022 SCC 51.

92 See Weiner (n 4) 301-12, citing Orellana v Cartagena (n 850; Rath v Marcoski, 2016 US Dist LEXIS
167685 (MD Fla, 3 October 2016).

% Deborah Epstein and Lisa A Goodman, ‘Discounting Women: Doubting Domestic Violence
Survivors’ Credibility and Dismissing their Experiences’ (2019) 167 University Pennsylvania Law Review 399.

% |bid at 420.

% Weiner (n 4) at 309.
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C. Protective Measures

The Guide to Good Practice and scholarly contributions have put forward protective
measures as a way to address the harms that ensue from domestic abuse in the state of habitual
residence.® For instance, the Guide urges courts to determine whether the defense should be
triggered only after assessing ‘the circumstances as a whole’.®” These measures cover services,
shelters, economic support, and other forms of support, including responses from the criminal
system.*® Other protective measures involve ‘undertakings’ that are verbal promises given to
the court by the litigant.*®

The Convention does not oblige courts to assess protective measures when determining
whether the return should be ordered against the background of domestic violence
allegations.’® But even if it did, these protective measures have limited effects if judges
misunderstand the power dynamics that are conducive to domestic abuse, are unable to
properly assess all the measures that are necessary to address the situation, or fail to correctly
evaluate factors that could lead to compromise the effectiveness of the protective orders.'%! In
many cases, courts will rely on experts, but, as Weiner notes, ‘[a]n expert can make an
inherently uncertain exercise seem more certain than it is’.1%2 More importantly, courts cannot
in any way guarantee that the victim of domestic violence will be effectively protected, in part
because the Convention does not make these protective measures enforceable.%

Moreover, the situation can be extremely dire for taking parents who face intersectional
forms of discrimination. While legal systems may provide for shelters, financial, and other
forms of support, conflict of laws contributions tend to erase the fact that these protective
measures may differentially impact women in light of their ethnicity, race, immigration status,
class, disability, and sexuality, and other identity markers that accentuate their vulnerability.
Absent an explicit intersectional approach to how these measure operate; these proposals may
not be adequate for addressing the experiences of marginalized communities.

V. CONCLUSION

The intersections between feminist studies and conflict of laws, are still very much
uncharted territory. In part, this is due to the belief that the field is doctrinal and technical, and
in part to the lack of compulsory training in feminist analyses and methods in most law schools
in the Global North. Understanding these intersections is extremely valuable for both conflict
of laws and feminist scholars: it allows for a better grasp of how conflict of laws operates across
contexts, what its effects are, how it structures gendered power relations, and what kind of
gender justice it legitimizes.

This chapter summarized most recent scholarly interventions and then sketched out the
intersectional and distributional feminist approach to conflict of laws. The latter would require
diving deep into feminist studies’ rich insights and internal critiques, and the inner logic of

% Paul R Beaumont and Peter E McElleav, The Hague Convention on International Child Abduction
(Oxford University Press 1999) 158.

9 Guide to Good Practice (n 19) para 41.

% Ibid, para 43; see also Blondin 1V, 238 F3d 153, 163 (2" Cir., 2001) (before a court may deny
repatriation ... it must examine the full range of options that might make possible the safe return of a child to the
home country”).

9 Guide to Good Practice (n 19) 11.

100 Hale (n 4); Guide to Good Practice (n 19) para 44; Golan v. Saada (n 4).

101 Weiner (n 4) 282-30.

102 |bid, 297.

103 Trimmings and Momoh (n 4).
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conflict of laws. It would involve asking some of the broad questions: how does the field relate
to intersectional and contextual understandings of gender and women’s lives? How do different
interventions distribute material and legal benefits? What kind of power dynamics do they
enable or unsettle?

The chapter then deploys this approach to highlight some of the persisting problematic
aspects of current practices related to the interpretation and application of the 1980 Hague
Convention on International Child Abduction. It shows that while the Convention was not
designed to address situations of domestic violence, it ends us regulating it transnationally,
facilitating gender-based violence, distorting victim-survivors’ experiences, and shaping the
broader legal understanding of gender and abuse. Many questions still need to be answered
including how does the current legal framework reinforce gender binaries and perpetuate
exclusions? What about abuse within same-sex couples? How can conflict of laws better
incorporate intersectionality? My hope is that in coming years more projects will tackle these
ambitious and important legal questions.
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