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Towards sanctions-based trade and sustainable 
development chapters in the EU’s free trade 
agreements: Why is the EU’s new trade and 

sustainable development policy a step forward?
Zamira Xhaferri � and Jes�us Robles Hern�andez† 

A B S T R A C T  

This article examines the European Union’s (EU) shift from a cooperative and non-binding model to a sanctions- 
based enforcement mechanism for Trade and Sustainable Development (TSD) chapters in free trade agreements 
(FTAs). Since 2011, all EU FTAs have included TSD chapters, traditionally enforced through non-binding panel 
recommendations and without recourse to sanctions, based on the assumption that reputational pressure and civil 
society oversight ensure compliance. NGOs, the European Parliament, and the EU Member States have criticized 
this ‘cooperative approach’, citing limited compliance incentives. The European Commission’s 2022 Trade Policy 
Action Plan introduced a ‘hard approach’ that underpins the enforcement of TSD Chapters with sanctions as a last 
resort. This policy shaped the EU–New Zealand FTA (in force since May 2024), which subjects certain TSD com
mitments to the general dispute settlement mechanism of the FTAs. This comprises binding rulings, compliance re
view, and, in cases of recurrent non-compliance, trade retaliation or financial compensation. The article argues that 
sanctions can strengthen the effectiveness of TSD chapters and mitigate legal uncertainty, especially in the aftermath 
of Opinion 2/15. It criticizes the cooperative approach, using as case study the EU–Korea Labour Commitments 
dispute, which is the only TSD case to date under an EU FTA. This article also draws a parallel between the EU- 
New Zealand FTA and the WTO‘s sanctions regime, which has yielded over the past decades a high compli
ance record.

C O N T E X T U A L I Z I N G  T H E  E U ’ S  T R A D E  A N D  S U S T A I N A B L E  
D E V E L O P M E N T  P O L I C Y

The Chapters for Trade and Sustainable Development (TSD) contained in the  Free Trade 
Agreements (FTAs) concluded by the European Union (EU) have remained the EU’s main trade 
and sustainability policy instrument since the early 2000s.1 Following the ratification of the EU– 
Korea FTA, all EU FTAs contain TSD chapters since 2011.2
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The TSD Chapters in the EU FTAs require the Contracting Parties, inter alia, to commit not 
to lower climate standards in their national jurisdictions and also to comply with international envi
ronmental norms, while including a tailor-made procedure for the resolution of disputes.3 In their 
traditional layout, following a consultation stage,4 the Chapters provide for the establishment of pan
els which can issue recommendations to a Party that has failed to comply with the TSD obligations.5

These recommendations are not legally binding and the Contracting Parties cannot resort to sanc
tions in the event of failure to comply with their obligations.6

This specific procedure for the settlement of TSD disputes should be distinguished from the 
dispute settlement procedure contained in most agreements governing international trade rela
tions, usually termed as ‘general dispute settlement’. Unlike the TSD dispute settlement proce
dure, general dispute settlement allows the Contracting Parties, following consultations,7 to bring 
disputes before a Panel in case of non-compliance with their non-TSD obligations under the 
FTAs.8 The Panel then issues a binding report. If the wrongdoer fails to comply with the Panel’s 
report, the aggrieved Party is entitled to request a financial compensation from the breaching 
Party 9 or, in its absence, to retaliate in a manner equivalent to the level of nullification or impair
ment caused by the violation, which can be reviewed by the Panel.10

The absence of sanctions in the TSD dispute settlement procedure reflects a policy choice of 
the EU institutions to diffuse sustainability based on a ‘cooperative approach’ whereby compliance 
with the Panel’s recommendations is left to the discretion of the breaching Party, under the peri
odic monitoring of the representative organizations from civil society and under the aegis of inter- 
Party dialogue.11 It is based on the assumption that sanctions are either unnecessary for compli
ance or can be counterproductive.12 It is also based on the idea that reputational pressure stem
ming from a Panel’s recommendation and the involvement of civil society suffice to bring a Party 
into conformity with their TSD commitments.13 Until recently, the vast majority of FTAs con
cluded by the EU that are now currently in force have endorsed the ‘cooperative approach’ to
wards the enforcement of TSD commitments.14 Nevertheless, throughout the 2010s, the 
cooperative approach has triggered the criticism of non-governmental organizations, the European 
Parliament, and from a number of EU Member States.15 Their criticism has prompted a change in 
the European Commission’s trade policy. Following the release the EU’s New Trade Policy 
Action Plan in June 2022, the EU aims to underpin the enforcement of TSD obligations with 
sanctions to employ them as a last resort in TSD disputes.16

The EU–New Zealand FTA, which entered into force on 1 May 2024, reflects the ‘hard ap
proach’ of the New Trade Policy Action Plan by subjecting the TSD chapter to the general dis
pute settlement mechanism of the FTA.17 Thus, it allows a Contracting Party to seek 

3 Eg Free Trade Agreement between the European Union and the Republic of Singapore (EU–Singapore FTA) [2019] OJ L294/ 
3, ch 12.

4 eg EU–Singapore FTA, art 12.16.
5 eg EU–Singapore FTA, art 12.17.
6 The term sanction is used in a sense broader than financial penalties and targeted sanctions to encompass remedies such as the 

suspension of trade concessions. Eg compare EU–Singapore FTA, arts 12.16–12.17 (TSD dispute settlement mechanism, with no 
compliance stage) and ch 14 (general dispute settlement mechanism, with a compliance stage laid down in subsection B of 
the chapter).

7 eg EU–Singapore FTA, art 14.3.
8 eg EU–Singapore FTA, arts 14.4–14.8.
9 eg EU–Singapore FTA, 14.12(1).

10 eg EU–Singapore FTA, 14.12(2).
11 Weiß and Furculita (n 2) 249–50.
12 ibid.
13 ibid.
14 The only exception was the first EU–CARIFORUM Economic Partnership Agreement ratified in 2008, the first EU FTA to con

tain TSD commitments, which allows recourse to general dispute settlement in case of a violation of the TSD obligations (except for 
the suspension of trade concessions). Weiß and Furculita (n 2) 246–47.

15 ibid 251–52.
16 European Commission, ‘Sustainable Development in EU Trade Agreements’, <https://policy.trade.ec.europa.eu/development- 

and-sustainability/sustainable-development/sustainable-development-eu-trade-agreements_en> accessed 23 March 2025.
17 Free Trade Agreement between the European Union and New Zealand (EU–New Zealand FTA) [2024] OJ L, 2024/866, art 

26.2(1), which states ‘this Chapter [the Dispute Settlement Chapter of the EU-New Zealand FTA] applies [ … ] with respect to any 
dispute between the Parties concerning the interpretation and application of this Agreement and of the Sanitary Agreement’, with 

2 � Z. Xhaferri and J. Robles 
D

ow
nloaded from

 academ
ic.oup.com

/jw
elb/article/19/1/jw

af018/8530456 by U
niversiteit van Am

sterdam
 user on 04 Septem

ber 2026

https://policy.trade.ec.europa.eu/development-and-sustainability/sustainable-development/sustainable-development-eu-trade-agreements_en
https://policy.trade.ec.europa.eu/development-and-sustainability/sustainable-development/sustainable-development-eu-trade-agreements_en


compensation or retaliate when the other Party has failed to comply with specific provisions under 
the TSD chapter.18

The proposal to use sanctions for TSD commitments has drawn criticism in the academic liter
ature. Opponents argue that sanctions are inequitable enforcement tools and ill-suited for TSD 
commitments, the breach of which is claimed to be non-quantifiable.19 We disagree and therefore 
support the EU’s new approach to trade and sustainable development policy. To provide context, 
the ‘The 2022 Trade Policy Action Plan and TSD dispute settlement under the EU–New Zealand 
FTA’ section outlines the EU’s New Trade Policy Action Plan and briefly discusses the function
ing of TSD dispute settlement based on the EU–New Zealand FTA. ‘The importance of having a 
regulated system of remedies for violations of TSD Chapters in the aftermath of Opinion 2/15 
section discusses the benefits of the EU–New Zealand FTA and, particularly, how it addresses le
gal uncertainty underlying the use of sanctions arising from the violations of TSD chapters in EU 
FTAs, following Opinion 2/15. In ‘Assessing compliance under the cooperative approach: a case 
study of the Korea-Labour Commitments dispute’ section, our contribution criticizes the cooperative 
approach through a detailed analysis of the EU–Korea Labor Commitments dispute, the only TSD 
dispute brought to date under an EU FTA, offering a new perspective that criticizes the conven
tional accounts in the literature. Our findings demonstrate that the EU–New Zealand FTA’s general 
dispute settlement mechanism is more effective than the specific TSD dispute settlement procedures 
envisaged in EU FTAs prior to the New Trade Policy Action Plan. It draws comparisons between 
the EU–New Zealand FTA and a sanctions-based regime under international law, the World Trade 
Organisation (WTO), which shows a high compliance record. ‘Does it matter that the ‘trade and cli
mate change’ provision be quantifiable for assessing the appropriateness of retaliation as an enforce
ment tool?’ section explores whether the critique that violations of TSD commitments are not 
quantifiable amounts to a substantiated objection to the use of sanctions in enforcing TSD chapters. 
‘Are sanctions an inequitable enforcement tool?’ section evaluates whether sanctions constitute ineq
uitable enforcement tools between developed and developing countries. The final section concludes.

T H E  2 0 2 2  T R A D E  P O L I C Y  A C T I O N  P L A N  A N D  T S D  D I S P U T E  
S E T T L E M E N T  U N D E R  T H E  E U – N E W  Z E A L A N D  F T A

On 22 June 2022, the European Commission published its Action Plan for TSD chapters in FTAs 
with a view to strengthening the effective implementation of their TSD provisions.20 The Plan set, 
inter alia, as a policy priority ‘underpinning TSD chapter enforcement with trade sanctions as a 
measure of last resort’.21 The EU seeks to ‘[extend] general state-to-state dispute settlement 
mechanism in EU FTAs to the compliance stage of TSD chapters and thus the possibility of re
course to sanctions in case of a breach that ‘materially defeats the object and purpose’ of the Paris 
Agreement’.22 The EU–New Zealand FTA reflects this policy priority by extending its general dis
pute settlement mechanism to resolve TSD disputes with the possibility of resorting to 
sanctions.23

As a first step, in the event of disagreement over the implementation of the TSD chapter of the 
EU–New Zealand FTA, the Contracting Parties must engage in government consultations to 
reach a mutually satisfactory solution by seeking the advice of domestic advisory groups, where rel
evant.24 When the Parties fail to resolve the dispute, the Party that sought consultations may request 

exception of a list of chapters and provisions. However, the TSD chapter (Chapter 19 of the EU–New Zealand FTA) is not part of 
this list of exceptions.

18 ibid.
19 eg Weiß and Furculita (n 2) 250–55; Gracia Mar�ın Dur�an, ‘Sustainable Development Chapters in EU Free Trade Agreements: 

Emerging Compliance Issues’ (2020) 57 CML Rev 1031–68.
20 European Commission, ‘Communication from the Commission to the European Parliament, the Council, the European 

Economic and Social Committee and the Committee of the Regions: The Power of Trade Partnerships: Together for Green and Just 
Economic Growth’ (Brussels, 22 June 2022), COM(2022) 409 final.

21 ibid 4.
22 ibid.
23 EU–New Zealand FTA, art 26.2.
24 EU–New Zealand FTA, art 26.3.
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the establishment of a Panel25 to resolve the dispute by applying the relevant provisions of the agree
ment based on an objective assessment of the facts.26 The Panel will issue an interim and final report,27

the latter being binding on the Parties and with which the breaching Party must comply, in case of a 
finding to that effect.28 In earlier FTAs, the final report of the Panel marked the last stage of the dis
pute settlement procedure. In contrast, TSD disputes under the EU–New Zealand FTA are not con
cluded following the Panel’s final report. The report is followed instead by a new stage of adjudication: 
the compliance stage, whereby the wrongdoing Party is expected to bring its measures into conformity 
with the FTA. The adjudication of TSD disputes under the EU–New Zealand FTA mirrors dispute 
settlement in international trade law, extending compliance to the adjudicator’s function.29 The stage 
of compliance following the Panel report is the main difference between the old and new approaches 
for the resolution of disputes under the TSD Chapter. In FTAs signed before the release of the the 
New Trade Policy Action Plan and following the ‘cooperative approach’, the recommendations con
tained in the panels’ reports are not legally binding.30 The Parties are required to ‘take into account’31

only the recommendations of the panel and make their best efforts to follow them.32 They are also re
quired to inform the representatives of civil society through a monitoring mechanism established by 
the FTAs.33 As a result, following the cooperative approach, adjudication ends as soon as the Panel 
has issued its final recommendations, and compliance becomes a matter of inter-Party discussion and 
stakeholder monitoring instead of subjecting it to further Panel adjudication.34 The extent to which 
this approach yields in practice positive compliance outcomes will be reviewed in ‘Assessing compli
ance under the cooperative approach: a case study of the Korea-Labor Commitments dispute’ section 
using the Korea-Labor Commitments dispute as an illustrative example.

Following the hard approach of the New Trade Policy Action Plan, the panels instituted for the 
settlement of TSD disputes can review a Party’s compliance with the final report and the appropri
ateness of sanctions adopted by the aggrieved Party against the Party breaching the FTAs. In the 
case of a TSD dispute brought under the EU–New Zealand FTA, the wrongdoing Party must 
comply within 30 days following the issuance of the final Panel report or, where appropriate and 
agreed, within a reasonable period of time,35 and simultaneously inform the other Party and do
mestic advisory groups of the compliance measures.36 In a similar vein to the cooperative ap
proach, the representatives of civil society are invited to express their opinion(s) in TSD disputes 
under the EU–New Zealand FTA. Inter-party dialogue becomes an important element to resolve 
the dispute. However, contrary to the cooperative approach, the final report of a Panel established 
under the EU–New Zealand FTA is binding and, if the Parties disagree on the existence or consis
tency of any measure taken to comply, the complaining Party may bring the matter before the 
Panel.37 Where the Panel finds persistent non-compliance, sanctions become available as a last re
sort to bring into conformity the measures of the breaching Party. In international trade law, sanc
tions can take the form of financial compensation or retaliation.38 Under the EU–New Zealand 
FTA, sanctions are extended solely to two provisions and thereby not to the TSD chapter in its 

25 EU–New Zealand FTA, art 26.4.
26 EU–New Zealand FTA, art 26.8.
27 EU–New Zealand FTA, art 26.11-12.
28 EU–New Zealand FTA, art 26.13.
29 On the idea of international trade dispute settlement as a special form of international dispute settlement that intertwines adjudi

cation and compliance, see Geraldo Bidigal, ‘Remedies and Compliance’ in Daniel Bethelem and others (eds), Oxford Handbook of 
International Trade Law (OUP 2022) 968–70.

30 eg EU–Singapore FTA, art 12.17(9).
31 That is the literal wording of, for instance, the EU–Singapore FTA, art 12.17(9).
32 eg EU–Singapore FTA, art 12.17(9).
33 eg EU–Singapore FTA, art 12.15, 12.17(9).
34 Weiß and Furculita (n 2) 249–50.
35 EU–New Zealand FTA, art 26.14.
36 EU–New Zealand FTA, art 26.13(3).
37 EU–New Zealand FTA, art 26.15(2).
38 They must be distinguished from targeted sanctions, which do not usually form part of the system of remedies in international 

trade law (eg WTO law). Some trade agreements (notably in US practice) provide for the payment of monetary assessments as a third 
form of remedy, yet this is not a remedy available under the EU–New Zealand FTA. Victoria Donaldson and Simon Lester, ‘Dispute 
Settlement’ in Simon Lester and others (eds), Bilateral and Regional Trade Agreements: Commentary and Analysis (CUP 2015) 
428–29.
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entirety.39 Our research does not engage with the labour-related provision40 but focuses solely on the 
environmental provision triggering the use of sanctions. On the environmental side, the third para
graph of the so-called ‘trade and climate change’ provision is subject to sanctions, requiring the Parties 
to refrain from ‘any action or omission that materially defeats the object and purpose of the Paris 
Agreement’.41 The FTA does not contain a non-exhaustive list of measures based on which a Panel 
could determine an action or omission materially defeating the object and purpose of the Paris 
Agreement. The broad and vague wording of TSD commitments has posed challenges for establishing 
a violation of the TSD chapter.42 An illustrative example is the Korea-Labour Commitments dispute, 
which arose under the EU-Korea FTA. Some commentators of the case have argued that the open- 
ended wording of the TSD commitments impeded the Panel from partly holding Korea in breach of 
its obligations.43 The Panel was requested to examine whether Korea’s failure to ratify four of the fun
damental International Labor Organisation (ILO) Conventions, eleven years after the EU-Korea FTA 
entered into force, amounted to a breach of the TSD commitments.44 The Panel found that the provi
sions in the TSD chapter had solely established a ‘best endeavours’ standard of compliance45 in the ab
sence of explicit deadlines and wording. The Parties were required to ‘make efforts’ to ratify the ILO 
Conventions.46 The Panel’s findings were met with criticism in the literature. Some authors argue that 
the findings incentivize ‘EU partners to delay the ratification of ILO Conventions for as much as 10 
years if there are at least some efforts being made’ and emphasize the importance of specificity to hold 
States accountable.47

However, the ambiguous wording of TSD chapters has proved to be rather a ‘double-edged 
sword’. When their provisions are framed in open-ended terms or lack clarification, Panels also 
find space to establish more easily a breach or even rely on that open language to allow a claim to 
advance with greater chances to the merits phase. This view may still seem unconvincing, espe
cially given that imprecise language has not always helped the finding of a breach where the scope 
of application of TSD obligations is narrow. In this regard, a frequently criticized48 characteristic 
of sanctions-based TSD chapters in US FTAs is their narrow scope of application. They often re
quire that the measure constituting a breach of the TSD provisions be demonstrably linked 
to trade.49

The US-Guatemala dispute under the Dominican Republic–Central America FTA failed on the 
merits because the United States could not prove that the contested measure had been adopted 
‘in a manner affecting trade’, as required by the agreement’s TSD provision.50 The Panel's narrow 
and proof-demanding interpretation of the ambivalent phrase 'in a manner affecting trade' was the 
driver of this outcome. Yet, in contrast, in the EU-Korea Labour Commitments dispute, the 
broadly framed language of the TSD chapter allowed the Panel to assert its own jurisdiction over 
the dispute, rejecting Korea’s claim that the narrow ‘trade link’ that existed in the US–Guatemala 
dispute was needed for the claim to advance.51

39 EU–New Zealand FTA, art 26.16(2).
40 EU–New Zealand FTA, art 19.3(3).
41 EU–New Zealand FTA, art 19.6(3).
42 See the criticism summarized in Weiß and Furculita (n 2) 258.
43 ibid.
44 Panel of Experts Proceedings Constituted Under Article 13.15 of the EU–Korea Free Trade Agreement, Report of the Panel of 

Experts (January 20, 2021) (EU–Korea FTA Panel Report).
45 ibid paras 275–76.
46 ibid para 280.
47 Weiß and Furculita (n 2) 258.
48 Dur�an (n 19) 1064–65.
49 eg Office of the United States Trade Representative, ‘United States-Central America-Dominican Republic Free Trade 

Agreement, Final Text’ <https://ustr.gov/trade-agreements/free-trade-agreements/cafta-dr-dominican-republic-central-america-fta/fi 
nal-text> accessed 25 March 2025, art 16.2(1)(a).

50 In the Matter of Guatemala—Issues Related to the Obligations Under Article 16.2.1(a) of the CFTA-DR, Final Report of the 
Panel (US-Guatemala Final Report) (June 14, 2017) paras 164–97.

51 Rebecca Walker, ‘The “Trade-Related” Conundrum of the EU–Korea FTA Expert Panel: are FTAs a Novel Forum to Enforce 
Sustainable Development Goals?’, International Institute for Sustainable Development (7 October 2021) <https://www.iisd.org/itn/ 
2021/10/07/the-trade-related-conundrum-of-the-eu-korea-fta-expert-panel-are-ftas-a-novel-forum-to-enforce-sustainable-develop 
ment-goals/> accessed 22 March 2025.
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The EU–New Zealand FTA does not require the contested measure in a dispute settlement 
procedure to demonstrate a direct link to trade for a Panel to establish its jurisdiction to resolve 
the TSD dispute. The broadly framed scope of application of the TSD Chapter to dispute settle
ment is consistent with the broadly framed wording of the ‘trade and climate change’ provision. It 
confirms that the signatories to the EU-New Zealand FTA  intended to give the provision a broad 
scope encompassing ‘any act or omission’, a language which makes it more likely for a Panel to es
tablish a violation of the TSD provision.

In case of a breach of the third paragraph of the ‘trade and climate change’ provision, the ag
grieved Party may request from the breaching Party consultations to agree on a mutually accept
able compensation.52 Compensation takes the form of payments53 or trade concessions (eg, the 
reduction in tariffs or other trade barriers).54 If compensation cannot be agreed upon, or where 
there is no request for compensation, the complaining Party may suspend the application of obli
gations under the provisions of the FTA, after notifying the breaching Party, in a manner that 
does not exceed the level of nullification or impairment caused by the violation.55 If the breaching 
Party considers that the notified suspension exceeds that level, it may bring the matter before the 
Panel, which shall determine the appropriate level.56

The FTA is silent on how a Panel should determine the level of nullification or impairment 
resulting from a breach of the trade and climate change provision, namely, how such a breach 
should be ‘quantified’. This reflects a prevailing approach in international trade law. Likewise, the 
WTO agreements provide no guidance on how arbitrators should assess whether the level of retal
iation granted to a Member is equivalent to the injury caused by breach.57 Importantly, both the 
suspension of concessions and compensation shall be temporary measures ceasing whenever the 
Parties agree on a mutually satisfactory solution to the dispute and/or for as long as the breaching 
Party fails to take appropriate measures to comply with the provisions of the FTA,58 both being 
matters which can form the subject of Panel review.59 The Parties may reach a mutually accept
able solution at any stage of the dispute settlement procedure.60 In the following sections, our 
contribution will discuss the importance of this parallel avenue to reach a solution, particularly in 
situations where the relationship between the Parties is asymmetrical and thus the prospect of re
taliation is limited.

This concludes our overview of the functioning of TSD dispute settlement under the EU–New 
Zealand FTA. The following sections will analyse the advantages of this approach in terms of legal 
certainty, assess the drawbacks of its cooperative orientation, and address the criticism against the 
use of sanctions in TSD disputes.

T H E  I M P O R T A N C E  O F  H A V I N G  A  R E G U L A T E D  S Y S T E M  O F  R E M E D I E S  
F O R  V I O L A T I O N S  O F  T S D  C H A P T E R S  I N  T H E  A F T E R M A T H  O F  

O P I N I O N  2 / 1 5
By extending a Panel’s power to review compliance and regulate retaliation, the EU–New Zealand 
FTA adopts the form of dispute settlement characteristic of international trade law, in particular 
WTO law. A Panel report that finds an inconsistency with the EU–New Zealand FTA does not 
conclude adjudication. It instead triggers the compliance stage of the dispute settlement 

52 EU–New Zealand FTA, art 26.16.
53 eg WTO Panel Report, United States—Section 110(5) of the US Copyright Act (15 June 2000) WT/DS160/R, where the Parties 

agreed cash payment to cover noncompliance.
54 eg WTO Appellate Body Report, Japan—Taxes on Alcoholic Beverages (4 October 1996) WT/DS8/AB/R, WT/DS10/AB/R 

and WT/DS11/AB/R, where Japan offered additonal tariff concessions on certain imported liquors.
55 EU–New Zealand FTA, art 26.16(3)–(5).
56 EU–New Zealand FTA, art 26.16(6).
57 David Palmeter and Petros C Mavroidis, Dispute Settlement in the World Trade Organization: Practice and Procedure (CUP 

2004) 481.
58 EU–New Zealand FTA, art 26.16(7).
59 EU–New Zealand FTA, art 26.17.
60 EU–New Zealand FTA, art 26.26.
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procedure, entailing compensation or retaliation in cases of persistent non-conformity.61 Unlike 
other regimes of international law, the dispute settlement mechanisms under the EU–New 
Zealand FTA, the WTO and other international trade agreements set out the benefit of regulating 
the use of sanctions and preventing the unilateral resolution of grievances, thereby fostering both 
compliance and cooperation.62 Especially in the aftermath of Opinion 2/15, including explicit pro
visions regulating compliance and retaliation in TSD disputes has gained importance amid ongo
ing legal uncertainty.

In Opinion 2/15, the Court of Justice of the European Union (Court) was called upon to an
swer the question of establishing the division of competences between the EU and its Member 
States under the EU–Singapore FTA, and thus the scope of application of the Common 
Commercial Policy (CCP). The EU–Singapore FTA embeds the cooperative approach and does 
not underpin TSD commitments with sanctions.63 Nevertheless, the Court interpreted broadly 
the EU’s exclusive competence under the CCP, clarifying that the TSD commitments had a spe
cific link to international trade and that ‘the objective of sustainable development [ … ] forms an 
integral part of the common commercial policy’.64 The Court thus stated: 

[T]he provisions of [the TSD Chapter of the EU-Singapore FTA] are intended not to regulate 
the levels of social and environmental protection in the Parties’ respective territory but to govern 
trade between the European Union and the Republic of Singapore by making liberalization of 
that trade subject to the condition that the Parties comply with their international obligations concern
ing [ … ] environmental protection.65

The Court held that the violations of TSD provisions could in principle be sanctionable. While 
the Court did acknowledge in Opinion 2/15 that the general dispute settlement mechanism under 
the EU–Singapore FTA did not apply to breaches of provisions laid down in the TSD Chapter,66

it nonetheless maintained that that Article 60(1) of the Vienna Convention on the Law of the 
Treaties (VCLT) permits the suspension of the liberalization contained in the horizontal provi
sions of the EU–Singapore FTA in the event of such a breach of the TSD commitments.67 This 
finding has been subject to criticism in the academic literature.68 Notably, it created legal uncer
tainty regarding the enforceability of TSD commitments in agreements lacking sanctions as an en
forcement mechanism.

The EU has an internal legal basis for imposing trade sanctions in cases of violations of the 
FTAs pursuant to the Trade Enforcement Regulation.69 However, according to Article 3(b) 
thereof, the Regulation applies ‘when the Union has the right to suspend concessions or other 
obligations under such agreements’.70 Thus, the Regulation applies where the FTA contains a le
gal right to impose countermeasures. The FTAs that follow the cooperative approach carve out 
the TSD chapter from the general dispute settlement mechanism and consequently from the 
scope of countermeasures. Hence, the legal basis for enforcing TSD chapters under those FTAs 
would need to be derived from other provisions of public international law.71 This raises the 

61 Vidigal (n 90) 968–70.
62 ibid.
63 EU–Singapore FTA, arts 12.16–12.17.
64 Opinion 2/15 [2017] ECLI:EU:C:2017:376, para 147.
65 Opinion 2/15, para 166.
66 Opinion 2/15, para 154.
67 Opinion 2/15, para 161.
68 eg Marise Cremona, ‘Shaping EU Trade Policy post-Lisbon: Opinion 2/15 of 16 May 2017’ (2018) 14 Eur Constitutional L 

Rev 231, 245; Dur�an (n 2) 1043–49.
69 Regulation (EU) 654/2014 of the European Parliament and of the Council of 15 May 2014 concerning the exercise of the 

Union’s rights for the application and enforcement of international trade rules and amending Council Regulation (EC) No. 3286/94 
laying down Community procedures in the field of the common commercial policy in order to ensure the exercise of the 
Community’s rights under international trade rules, in particular those established under the auspices of the World Trade 
Organisation (Trade Enforcement Regulation) OJ L 189/50.

70 ibid art 3(b).
71 Weiß and Furculita (n 2) 265–66.
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question of whether the EU could build on the Trade Enforcement Regulation to impose counter
measures under international customary rules in the absence of an express legal basis in the FTA, 
as the Court suggested in Opinion 2/15.72

Some academic commentators contend that the TSD chapters in FTAs following the coopera
tive approach establish special rules on countermeasures that displace general customary norms.73

They criticize the Court’s finding that Article 60(1) VCLT permits the EU to suspend or termi
nate liberalization commitments contained in the provisions of EU FTAs in the event of a TSD 
breach. According to these commentators, Article 60(4) VCLT contains a ‘default clause’ applica
ble only where the treaty lacks explicit provisions on the consequences of a breach of its norms.74

The extent to which a specific legal regime constitutes lex specialis vis-�a-vis customary interna
tional norms remains a contested issue in the academic literature, and Opinion 2/15 accords judi
cial authority to a position that some commentators dispute.75 Thus, Opinion 2/15 leaves open 
the question of whether the EU could lawfully suspend trade concessions following a TSD breach 
under an FTA absent an explicit provision in the FTA setting out sanctions to apply.76

Moreover, beyond the Court’s statements in Opinion 2/15, it remains questionable whether 
the EU can adopt countermeasures against a breach of non-sanctions-based TSD chapter based 
on the International Law Commission’s Draft Articles on State Responsibility for Internationally 
Wrongful Acts (ILC Draft Articles).

Some commentators argue that TSD chapters in FTAs adopting the cooperative approach con
stitute special rules on countermeasures that displace the more general rules of customary interna
tional law. Hence, they criticize the Court’s finding in Opinion 2/15 that Article 60(1) VCLT 
allows the EU to suspend or terminate liberalization commitments under an FTA in response to a 
breach of the provisions in the TSD Chapter, noting that paragraph 4 of Article 60 VCLT ex
pressly frames Article 60 as a default clause applicable only in the absence of a specific treaty pro
vision regulating the consequences of a breach. Admittedly, the extent to which a specific treaty 
regime operates as lex specialis vis-�a-vis customary international norms remains a contested issue in 
the scholarly writings, but Opinion 2/15 appears to lend judicial authority to a position that is 
widely disputed among legal experts. Consequently, significant legal uncertainty persists as to 
whether the EU may lawfully suspend trade concessions under an FTA following a breach of its 
TSD Chapter in the absence of an explicit sanctioning clause.

Moreover, beyond the Court’s statements in Opinion 2/15, it remains debated whether the EU 
could resort to countermeasures for a breach of a non-sanctions-based TSD commitments under 
Article 49 of the International Law Commission’s Draft Articles on State Responsibility for 
Internationally Wrongful Acts (ILC Draft Articles).

Article 55 of the ILC Draft Articles stipulates that ‘these articles do not apply where and to the 
extent that the conditions for the existence of an internationally wrongful act or the content or the 
implementation of the international responsibility of a State are governed by special rules of inter
national law’, thereby codifying the principle lex specialis derogat legi generali.77 The Commentaries 
to the ILC Draft Articles lay down that ‘article 55 makes it clear that [the ILC Draft Articles] op
erate in a residual way’ and therefore the rules of the FTA would prevail. This means that the EU 
would not be able to impose countermeasures based on the ILC Draft Articles if the FTA does 
not allow for the use of sanctions against a violation of the TSD chapter.78 Yet, the scope of the 

72 This question also encompasses the doubt as to whether the customary international law reflected in the International Law 
Commission Draft Articles on State Responsibility (ILC Draft Articles), specifically art 49 thereof, which allows the imposition of 
countermeasures, provide for a legal basis. It is noteworthy the Court did not refer to the ILC Draft Articles in Opinion 2/15 and 
merely referred to the VCLT. ibid 267.

73 ibid.
74 ibid 267–78. See also Dur�an (n 19) 1046–48.
75 eg Bruno Simma and Dirk Pullkowski, ‘Of Planets and the Universe: Self-Contained Regimes in International Law’ (2006) 17 

EJIL 483, 507; see also Alejandro S�anchez, ‘What Trade Lawyers Should Know about the ILC Articles on State Responsibility’ (2012) 
7 Global Trade and Customs J 292, 294.

76 Vidigal (n 90) fn 74.
77 Draft Articles on Responsibility of States for Internationally Wrongful Acts, with Commentaries (2001) Yearbook of the 

International Law Commission, vol II, Part Two (ILC Draft Articles) art 55.
78 ibid art 55, para 2.
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lex specialis principle is not straightforward since ‘it will depend on the special rule to establish the 
extent to which the more general rules on State responsibility [ … ] are displaced by that rule’.79

A further open question is whether the EU may invoke the International Law Commission’s 
Draft Articles on State Responsibility for Internationally Wrongful Acts to adopt countermeasures 
once the bespoke dispute settlement procedures and special rules set out in its FTAs for dispute 
settlement have been exhausted. This connects to the broader problem of whether FTA dispute 
settlement mechanisms are intended to be ‘exclusive’. In that vein, could the special rules and pro
cedures under EU FTAs exclude the general rules on countermeasures that would otherwise apply 
or could they coexist in parallel? Ultimately, the answer depends on whether the EU FTA in ques
tion constitutes a so-called a ‘weak’ or a ‘strong’ form of lex specialis.

The ‘weak’ form of lex specialis refers to a legal regime that is not sufficiently ‘exhaustive’ to pre
clude recourse to customary international law.80 By contrast, the strong forms of lex specialis are 
‘self-contained’ regimes whose exhaustive legal framework displaces the application of the ILC 
Draft Articles.81 Academic debates focus on whether international trade regimes qualify as ‘strong’ 
forms of lex specialis. Some academic commentators argue that even a legal regime with an exhaus
tive system of remedies, like the WTO, cannot be considered ‘self-contained’ since it lacks rules 
on attribution, interpretation, burden of proof and State succession.82 Others dispute whether any 
‘self-contained’ regime exists in international law, including the EU itself.83 On this view, EU 
FTAs likewise cannot be regarded as ‘self-contained’ regimes, suggesting that the general rules on 
State responsibility may, in principle, coexist with the dispute settlement provisions of the FTA.

The reknown jurist Hans Kelsen justified fallback on the international law of State responsibil
ity, where a special regime lacked enforcement mechanisms including reprisals.84 His rationale 
was that the principle of effectiveness encompassed enforceability. Thus, it could not be inferred 
that a State intended to renounce its rights of unilateral reaction under general international law 
using special rules with weaker enforcement mechanisms.85 In Kelsen’s view, enforcement through 
countermeasures under general international law could apply where special mechanisms failed to 
enforce the law. In contrast, Emer de Vattel argued that the act of committing to new, more pre
cise obligations in and of itself suggests that the special rules embodied a stronger commitment 
(‘il est ordonn�e plus pr�ecis�ement, et il parôıt qu’on l’a voulu plus fortement’), regardless of the 
form of commitment.86 On this reasoning, since such special rules towards which States are pre
sumed to demonstrate a stronger commitment may be of any nature, ‘states are free to negotiate 
special norms of international law precisely with a view to softening their obligations’.87 Whatever 
the merits of both opposing views,  legal uncertainty persists regarding the enforcement of TSD 
disputes through countermeasures, where the relevant FTA does not contain sanctions as an en
forcement mechanism.

One of the advantages of the EU–New Zealand FTA is that its shift towards a sanctions-based 
TSD chapter mitigates legal uncertainty. The question of whether customary international law 
provides for a legal basis to adopt measures under the Trade Enforcement Regulation is therefore 
no longer relevant for TSD disputes under the EU–New Zealand FTA, given the existence of an 
explicit provision under the FTA for the use of sanctions.

More importantly, the EU–New Zealand FTA establishes a regulated system of remedies that 
essentially differs from, and is more desirable than, countermeasures under customary interna
tional law. Countermeasures adopted pursuant to the ILC Draft Articles are unilateral in several 
respects. It is for the State resorting to them to determine whether they are lawful under 

79 ibid art 55, para 3.
80 S�anchez (n 75) 294.
81 ibid.
82 ibid.
83 Simma (n 75) 505.
84 ibid 508–9.
85 ibid.
86 ibid.
87 ibid.

Sanctions in the TSD Chapters of EU FTAs  � 9 
D

ow
nloaded from

 academ
ic.oup.com

/jw
elb/article/19/1/jw

af018/8530456 by U
niversiteit van Am

sterdam
 user on 04 Septem

ber 2026



international law (ie, whether they seek to redress an internationally wrongful act). Thus, ‘[a] 
State which resorts to countermeasures based on its unilateral assessment of the situation does so 
at its own risk and may incur responsibility for its wrongful conduct in the event of an incorrect 
assessment’.88 While countermeasures do not pose a challenge when they are enacted pursuant to 
the ILC Draft Articles following adjudication by a Panel, the situation differs under the EU’s non- 
sanction-based FTAs, where Panel recommendations are not legally binding.

Whatever the argument may be, WTO law and the EU–New Zealand FTA may be preferred 
because they regulate important aspects of the remedies available, thereby making them more suit
able to establish cooperation between the Parties to a dispute. For instance, those regimes set out 
clear provisions on the permissible level of retaliation, a reasonable time period for compliance be
tween parties based on a mutual agreement, and set parameters for the amount of compensation 
acceptable to the Parties that can provide an alternative to noncompliance. Both the aggrieved 
State and the responding Party are placed on an equal footing in this system of remedies, with dis
agreements submitted to an independent and neutral third party (the Panel) to resolve any dis
agreements between them. Especially where the trade partnership is between a developed 
economy (the EU) and a developing partner or small economy, having a regulated system of rem
edies to redress violations of TSD disputes proves a better and more equitable way of enforcement 
than reliance on purely unilateral countermeasures under customary international law.

A S S E S S I N G  C O M P L I A N C E  U N D E R  T H E  C O O P E R A T I V E  A P P R O A C H :  A  
C A S E  S T U D Y  O F  T H E  K O R E A - L A B O R  C O M M I T M E N T S  D I S P U T E

While the preceding section outlined reasons in favour of the EU–New Zealand FTA’s approach 
towards TSD enforcement, this section addresses the problems of the cooperative approach 
through a case-study analysis of the Korea-Labor Commitments dispute arising under the EU– 
Korea FTA, which is the only TSD dispute under an FTA to which the EU has been a 
Contracting Party to date.89 Other TSD disputes have emerged under sanction-based U.S. FTAs, 
all of which were settled to the satisfaction of the complaining Party, raising important questions 
about whether such outcomes can be replicated under a cooperative enforcement model.90

The Korea-Labor Commitments dispute was a labour-related dispute under the TSD Chapter of 
the EU–Korea FTA. In 2018, the EU requested formal consultations with South Korea (hereafter 
‘Korea’), alleging that the country failed to comply with its labour-related commitments based on 
the TSD Chapter.91 Following the Parties’ failure to reach a mutually acceptable solution through 
formal consultations, the EU requested the establishment of a Panel of Experts.92 It challenged 
Korea on two grounds. First, it alleged that Korea was failing to comply with its obligation under 
the FTA’s TSD Chapter93 to respect principles concerning labour rights.94 Secondly, it alleged 
that Korea had failed to comply with the obligation to make ‘continued and sustained efforts’ to
wards ratifying the ILO Fundamental Conventions,95 as also required by the FTA’s 
TSD Chapter.96

On the first claim, the EU found some inconsistencies between the principles of the freedom of 
association and provisions in Korea’s Trade Union and Labor Relations Adjustment Act 
(TULRAA). Specifically, it raised four issues before the Panel: (a) the definition of ‘worker’ under 

88 ILC Draft Art, art 49.
89 For a list of the bilateral disputes that have taken place under FTAs concluded by the EU, see European Commission, ‘Bilateral 

Disputes’ <https://policy.trade.ec.europa.eu/enforcement-and-protection/dispute-settlement/bilateral-disputes_en> accessed 15 
January 2025.

90 Geraldo Vidigal, ‘Regional Trade Adjudication and the Rise of Sustainability Disputes: Korea–Labor Commitments and Ukraine– 
Wood Exports Ban’ (2022) 166 AJIL 567, 572.

91 EU–Korea FTA Panel Report, para 2.
92 Free Trade Agreement between the European Union and its Member States, of the one part, and the Republic of Korea, of the 

other part (EU-Korea FTA) [2011] OJ L127/6, art 13.15.
93 EU–Korea FTA, art 13.4.3.
94 EU–Korea FTA Panel Report, para 103.
95 EU–Korea FTA Panel Report, paras 264–65.
96 EU–Korea FTA, art 13.4.3.
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the TULRAA excluded certain self-employed persons, as well as dismissed and unemployed per
sons, (b) an organization could not qualify as a trade union if it included any non-worker as mem
ber, (c) trade union officials could only be elected from among that union’s own members, and 
(d) the TULRAA provided for a ‘discretionary certification procedure for the establishment of 
trade unions’.97

On the second claim, the EU argued that Korea had not ratified four ILO Conventions at the 
time of signing the FTA, and had maintained that position for a decade after the FTA had entered 
into force, by the time the Panel was established.98 Although Korea had taken steps towards ratifi
cation, the EU argued these fell ‘short of the continued and sustained efforts’ standard under the 
TSD chapter.99

In its final report, the Panel found Korea in breach of the freedom of association with the 
TULRAA. First, it upheld the EU’s claim that excluding self-employed, dismissed, and unem
ployed persons from the definition of ‘worker’, and disqualifying organizations with non-worker 
members from being recognized as trade unions, was inconsistent with the freedom of association. 
The Panel recommended that Korea amend the TULRAA to extend the definition of ‘worker’ to 
encompass self-employed, dismissed and unemployed persons.100 Secondly, it also recommended 
that Korea ensure that ‘the members of enterprise and non-enterprise unions may elect officials in 
full freedom’, following the principle of freedom of association.101 However, due to competing evi
dence from the Parties, the Panel could not determine whether the certification procedure for 
establishing trade unions was discriminatory in practice.102 Thirdly, the Panel dismissed the EU’s 
second claim and found that the ‘textual language’ of the invoked TSD provision ‘accord[ed] the 
Parties a certain level of leeway in selecting specific ways of making such required efforts’.103 It 
confirmed the absence of ‘specific target dates or discernible schedules’ agreed by the Parties to 
ratify the ILO Convention, leaving the provision as an ‘obligation of best endeavors’.104 The Panel 
agreed that Korea had made efforts (albeit ‘less than optimal’) to ratify the ILO Conventions.105

One month after the publication of the Panel’s report in 2021, Korea proposed bills for the rati
fication of three out of the four previously unratified ILO Conventions. It had also introduced a 
bill for the amendment of the TULRAA while the Panel’s decision was still pending in late 
2020.106 Those measures were well-received in academic circles, with some commentators inter
preting them as evidence that sanctions are not necessarily required to induce a Party’s compli
ance with a Panel’s recommendations.107

To date, the ‘conventional wisdom’ is that the Korea-Labor Commitments dispute is a success 
story for the cooperative approach to enforcing TSD obligations. However, academic commenta
tors seem to overlook important aspects of the broader story of the dispute. The TULRAA 
amendments addressed only part of the issues identified by the Panel. Moreover, because the 
amendments were passed in the National Assembly on 6 July 2020 while the Panel’s report was 
still pending, they did not fully reflect the Panel’s final recommendations.108 Nor is there evidence 
that Korea fully implemented those recommendations after the delivery of the report as of the 
time of writing. These gaps cast doubt on whether the Korea case supports the cooperative ap
proach as strongly as ‘conventional wisdom’ suggests.109

97 EU–Korea FTA Panel Report, para 101.
98 Ji Sun Han, ‘The EU-Korea Labor Dispute: A Critical Analysis of the EU’s Approach’ (2021) 26 Eur Foreign Affairs Rev 

531, 536.
99 EU–Korea FTA Panel Report, para 264.

100 EU–Korea FTA Panel Report, paras 196–97.
101 EU–Korea FTA Panel Report, para 228.
102 EU–Korea FTA Panel Report, para 255.
103 EU–Korea FTA Panel Report, para 274.
104 EU–Korea FTA Panel Report, paras 276–77.
105 Report Panel of Experts EU–Korea FTA, paras 196, 208, 227, 257, 293.
106 Chunlei Zhao, ‘Implementing and Enhancing Labour Standards Through FTAs? A Critical Analysis of the Panel Report in the 

EU-Korea Case’ (2022) 56 J World Trade 939, 959.
107 ibid.
108 Sun Han (n 98) 542.
109 eg Weiß and Furculita (n 2) 256–60.
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The latest session of the EU–Korea FTA’s Committee on Trade and Sustainable Development 
(the body entrusted with monitoring Korea’s compliance with the TSD chapter and the 
Panel’s recommendations) noted that the implementation of the Panel’s findings remains par
tial.110 The definition for ‘worker’ in the TULRAA was amended using broader wording, which 
remains in force to date.111 However, only certain categories of ‘self-employed’ (ie, persons in spe
cial types of employment, to the exclusion of workers such as truck drivers and construction work
ers) can join or set up their own trade unions under the TULRAA.112 Moreover, as to the 
eligibility of executive officers of trade unions, Korea has not yet fully implemented the Panel’s 
recommendations. This shortcoming has been noted in the sessions of the Trade and Sustainable 
Development Committee,113 despite Korea’s promise to address it following the Panel’s report.114

Lastly, Korea has not yet ratified the ILO Convention on the Abolition of Forced Labor. While 
the issue has surfaced throughout all the sessions of the Committee on Trade and Sustainable 
Development after the panel delivered its recommendations, the situation remains unchanged.115

Partial implementation of a Panel’s report does not amount to full compliance with an interna
tional obligation: the ‘quality’ and ‘timeliness’ of compliance are important factors in assessing the 
compliance record of a given international law regime.116 The inclusion of a ‘reasonable period of 
time’ for compliance in the EU–New Zealand FTA reflects the idea that the ‘timeliness’ of compli
ance should be regulated.117

Beyond the case study of the EU–Korea Labor Commitments dispute, there are also broader the
oretical objections to the cooperative approach that must not be overlooked. By relying on the 
pressure that civil society groups can exert over the national authorities, the cooperative approach 
is premised on the assumption that the other Party to the FTA operates as a well-functioning de
mocracy.118 The effectiveness of the ‘reputational pressure’ that Panel recommendations and their 
monitoring are expected to exert on the wrongdoing Party is hardly reconcilable with the fact that 
TSD Committees seldom meet or do not hold their sessions regularly (the TSD Committee of 
the EU–Korea FTA meets once a year).119 Moreover, the absence of a prospect that sanctions 
might take place in cases of non-compliance also renders the cooperative approach ineffective. In 
our view, the sessions held by the EU–Korea FTA’s TSD Committee, and in particular the lan
guage of the report, with the EU ‘inviting’ Korea to fully implement panel recommendations with
out any progress recorded throughout the sessions, underscore the issue. Sanctions arguably carry 
a ‘deterrent’ effect that can foster compliance before the establishment of a panel. The tendency 
of WTO disputes to be resolved at the consultation stage illustrates this point that the prospect of 
sanctions incentivizes the resolution of disputes without adjudication. Table 1 provides an over
view of dispute settlement activity in the WTO. Out of a total of 635 requests for consultations, 
there were only 49 arbitral awards on retaliation. The small number of arbitrations on retaliation 
110 EU–Korea Free Trade Agreement—10th Session of the Committee on Trade and Sustainable Development—Joint Minutes 

(Seoul, 11–12 September 2024) <https://circabc.europa.eu/ui/group/09242a36-a438-40fd-a7af-fe32e36cbd0e/library/bdf7e4c1- 
1efc-4449-becd-1ca2a19d6a0c/details> accessed 22 March 2025.
111 Korea Legislation Research Institute, ‘Trade Union and Labor Relations Adjustment Act’ <https://elaw.klri.re.kr/eng_service/ 

lawView.do?lang=ENG&hseq=22056> accessed 21 March 2025, art 2(1) states: ‘The term “worker” means any person who lives on 
wages, a salary, or any other income equivalent thereto, regardless of the person’s occupation’. That provision prior to its amendment 
in 2021 stated that a ‘worker’ is a ‘person who lives on wages, salary or other equivalent form of income earned in pursuit of any kind 
of job’. See Report Panel of Experts EU–Korea FTA, para 151.
112 See EU–Korea Free Trade Agreement—9th Session of the Committee on Trade and Sustainable Development—Joint Minutes 

(Brussels, 6–7 September 2023) <https://circabc.europa.eu/ui/group/09242a36-a438-40fd-a7af-fe32e36cbd0e/library/26cdef87- 
a20b-4b85-9062-d5201aa1df70/details> accessed 22 March 2025.
113 10th Session of the Committee on Trade and Sustainable Development, 3.
114 EU–Korea Free Trade Agreement—8th Session of the Committee on Trade and Sustainable Development—Joint Minutes 

(Seoul, 15–16 September 2022) <https://circabc.europa.eu/ui/group/09242a36-a438-40fd-a7af-fe32e36cbd0e/library/3d1d9557- 
4318-45b1-b277-77da4eaba260/details> accessed 22 March 2025, 3.
115 See 8th Session of the Committee on Trade and Sustainable Development, 2; 9th Session of the Committee on Trade and 

Sustainable Development, 3; 10th Session of the Committee on Trade and Sustainable Development, 3.
116 William J Davey, ‘Sanctions in the WTO: Problems and Solutions’ in Chad P Bown and Joost Pauwelyn (eds), The Law, 

Economics and Politics of Retaliation in WTO Dispute Settlement (CUP 2010) 360–61.
117 EU–New Zealand FTA, art 26.14.
118 Ionel Zamfir, ‘Labor Rights in EU Trade Agreements toward Stronger Enforcement’ (2022) EPRS Briefing <https://www.euro 

parl.europa.eu/thinktank/en/document/EPRS_BRI(2022)698800> accessed 22 March 2025, 11.
119 Denise Pr�evost and Iveta Alexovicov�a, ‘Mind the Compliance Gap: Managing Trustworthy Partnerships for Sustainable 

Development in the European Union’s Free Trade Agreements’ (2019) 6 Intl J Public L and Policy 236, 250.
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relative to the total number of grievances submitted by WTO members (first via request for con
sultations) suggests a compliance-inducing effect.120

The use of sanctions in the context of TSD disputes under American FTAs has also demon
strated a strong record of compliance, in contrast to the shortcomings of the Korea-Labor 
Commitments dispute. Table 2 compiles all identifiable TSD disputes arising under FTAs con
cluded by the United States.121 Contrary to what was the case in the Korea-Labor Commitments 
dispute, the US succeded in bringing Korea into conformity with the US-Korea FTA (KORUS) 
after requesting environmental consultations for Korea’s alleged failure to apply sufficient sanc
tions to deter vessels from engaging in illegal fishing, violating international law and, as such, the 
KORUS. Within months, Korea passed an amendment to a national law that strengthened its re
gime to deter and penalize illegal fishing. Importantly, the Environmental Chapter of the KORUS 
under which Korea had been held to be in violation and under which the US pursued consulta
tions was sanctions-based: it allowed the Parties to resort to the KORUS general dispute settle
ment mechanism following the failure of consultations.122 The KORUS case is, thus, evocative of 
the WTO legal regime, where disagreements often end at the consultation stage in the prospect of 
adjudication and sanctioning. It is yet a piece of evidence yielding support for the ‘deterrent’ effect 
of sanctions as compliance-inducing.

Another illustrative case arose under the US–Peru FTA (PTPA), regarding the placement of 
Peru’s agency in charge of the supervision of forest resources under the Ministry of Environment, 
which would undermine the agency’s independence to effectively enforce Peru’s forestry laws. 
The US requested consultations arguing that the action was contrary to the provisions in the 
Environmental Chapter of the PTPA. Within months, Peru also annulled its decision to relocate 

Table 1. Overview of dispute settlement activity in the WTOa

Actions Total

Request for consultations 635
Decision to establish panel 366
Request to DG to compose panel 229
Constitution of panel 343
Circulation of panel report to Members 303
Adoption of panel report 251
Notification of appeal 200
Adoption of Appellate Body Report 166
Circulation of the award under Article 21.3(c) 53
Circulation of panel report on implementation 

(Article 21.5)
49

Issuance of Article 22.6 arbitration award 28
Mutually Agreed Solution 98
Notice of Appeal against Panel Report on 

Implementation
35

Adoption of AB report on Implementation 29
Adoption of panel Report on Implementation 40
Withdrawal or Settlement 39

a The authors compiled the following table using the data published by the World Trade Organisation. See in ‘Statistical Reports 
of Dispute Settlement—Overview of Dispute Settlement Activity (1 January 1995–19 March 2025)’ <https://dsdb.wto.org/ 
StatisticalReports.aspx> accessed 19 March 2025.

120 Vidigal (n 90) 982–91.
121 The word ‘dispute’ is understood in a broad sense, that is, not merely in the context of adjudication, and rather as a synonym of 

‘disagreement’, since Table 2 provides many cases where a disagreement between the Parties was resolved without resorting to Panel 
review. Table 2 was compiled by the authors.
122 Office of the United States Trade Representative, ‘Final Text (as of January 1, 2019)’ <https://ustr.gov/trade-agreements/free- 

trade-agreements/korus-fta/final-text> accessed 25 Mach 2025, art 20.9.
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the agency. As in the KORUS case, the Environmental Chapter of the PTPA was subject to sanc
tions in the event that consultations failed.123

Under the United States-Mexico-Canada Agreement (USMCA), a total of 32 TSD (labour-re
lated) disputes have arisen, all of them between Mexico and the United States, with the latter be
ing the invoking Party in all disputes.124 These disputes concern commitments by the Parties 
under the Labor Chapter (Chapter 21) of USMCA. Chapter 31 Annex A of the USMCA, the so- 
called Facility-Specific Rapid-Response Labor Mechanism (USMCA-RRM), provides a form of 
dispute settlement that allows one Party to apply sanctions against individual facilities within the 
other Party that are violating internationally recognized labour rights as provided for in Chapter 
21 USMCA. The RRM does not apply to situations where a State fails to uphold its USMCA obli
gations. It is limited to infringements of international law committed by production facilities. 
Accordingly, the parallel between sanctions under TSD chapters in EU FTAs and the RRM is 
modest, and so is the comparative analysis between the Korea-Labor Commitments dispute and 
RRM disputes. The latter reach the stage of resolution more easily: in most cases, they require 
some form of administrative action by the Party concerned, and swift reaction by the targeted fa
cility, to redress a violation of an internationally recognized right; whereas the former usually 
requires the amendment of legislation by the Parliament and therefore is comparatively procedur
ally burdensome. This explains the swiftness of compliance in RRM disputes, as shown in Table 2
where most cases are resolved within months. Nevertheless, despite the limitations of this compar
ison, two points should be emphasized: First, the fact that the adoption of legislation by the 
Parliament is procedurally complex does not justify Korea’s continued non-compliance four years 
following the receipt of the Panel’s recommendations. Secondly, the high compliance record in 
RRM disputes showcases the effectiveness of sanctions as enforcement tools. Of all the USMC- 
RRM disputes, only 6.5% disputes were resolved to the satisfaction of the complaining Party with
out imposing penalties in the form of suspension of liquidation, ie, denying the entry of a good at 
the stage of assessing that the importer has paid the correct estimated duties. Most disputes, 
amounting to 77%, were resolved to the satisfaction of the invoking Party, either through modifi
cation of conduct by the wrongdoer or some ‘course of remediation’ (ie, a detailed plan to resolve 
the underlying issue) agreed by the Parties, without reaching the stage of Panel adjudication. Only 
one RRM dispute has not been resolved to the satisfaction of the complaining Party following 
Panel adjudication (since the Panel declined jurisdiction). Outside the RRM context, another dis
pute where the Panel declined jurisdiction to the dissatisfaction of the complaining Party is the 
US–Guatemala case under the CAFTA DR. There are a number of RRM disputes for which the 
authors have not been able to gather information concerning compliance, in the absence of a press 
release by the US Trade Representative’s Office to that effect (no record).

The fact that most TSD disputes brought under non-EU FTAs have been resolved to the satisfac
tion of the complaining Party makes it difficult to maintain that the sanctions-based approach is inef
fective, at least in light of the available empirical evidence. Nevertheless, theoretical objections to the 
use of sanctions in TSD disputes remain, and these will be analysed in the following section.

D O E S  I T  M A T T E R  W H E T H E R  T H E  ‘T R A D E  A N D  C L I M A T E  C H A N G E ’  
P R O V I S I O N  C A N  B E  Q U A N T I F I E D  F O R  A S S E S S I N G  T H E  

A P P R O P R I A T E N E S S  O F  R E T A L I A T I O N  A S  A N  E N F O R C E M E N T  T O O L ?
Our analysis now turns to a point of contention in the scholarly debates: the quantification of en
vironmental harm. As highlighted in ‘The 2022 Trade Policy Action Plan and TSD dispute 
123 Office of the United States Trade Representative, ‘Final Text’ <https://ustr.gov/trade-agreements/free-trade-agreements/peru- 

tpa/final-text> accessed 25 March 2025, art 18.12.
124 Importantly, this does not provide an argument that sanctions are mostly used by large economies vis-�a-vis weaker counterparts 

and thus it does not support the argument that sanctions are inequitable. The reason why the USA is the invoking Party in all gathered 
disputes is that the scope of application of the RRM within the USA is limited. See Desire LeClerq, ‘Biden’s Worker-Centered Trade 
Policy: Whose Workers?’ (16 May 2021, International Economic Law and Policy Blog) <https://ielp.worldtradelaw.net/trade_and_la 
bor/> accessed 25 March 2025.
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settlement under the EU–New Zealand FTA’ section, a central issue is how a Panel established 
under the EU–New Zealand FTA might ‘quantify’ the economic damage from a breach of the 
‘trade and climate change’ provision in order to determine the permitted level of retaliation.

Some scholars contend that the task of ‘quantifying’ a breach of a TSD commitment is challeng
ing.125 This line criticism is twofold. First, a Panel must quantify a breach of the TSD Chapter as 
economic damage, which is allegedly difficult given that TSD commitments are sometimes 
broadly framed.126 The ‘trade and climate change’ provision under the EU–New Zealand FTA 
does not clarify the meaning of ‘any action or omission’ defeating the purpose of the Paris 
Agreement. As discussed in ‘The 2022 Trade Policy Action Plan and TSD dispute settlement un
der the EU–New Zealand FTA’ section, the EU–New Zealand FTA does not indicate how a 
Panel could determine what might constitute a breach of such a provision and how it may be 
quantified as economic loss, against the ever-growing trend to clarify and render TSD commit
ments more explicit in the practice of EU FTAs.127 Secondly, a Panel must determine the level of 
suspension equivalent to the amount of damage caused by the wrongdoing Party as determined 
by the Panel in its first calculation. In essence, a Panel instituted under the EU–New Zealand 
FTA, when faced with a breach of the ‘trade and climate change’ provision, must engage in two 
calculations to establish and assess the damage incurred and the prospective effect of retaliation, a 
task which leaves a wide margin of discretion to adjudicators and where the possibility for a Panel 
to incur in error is considerable;128 making it difficult for Panels to ‘properly enforce’ TSD obliga
tions and in principle turning sanctions into an undesirable enforcement tool.129

Suffice it to say that the difficulty of determining the level of suspension equivalent to the dam
age caused by the breach of a trade agreement (ie, determining the so-called ‘equivalence’) is not 
unique to TSD provisions in trade agreements and is recurrent throughout international trade law 
practice, including the WTO. An arbitrator under WTO law might simillarly face the task of deter
mining the equivalence standard when a Member seeks authorization to retaliate against another 
Member that has breached any of the covered agreements.130 Like a Panel under the EU–New 
Zealand FTA, a WTO arbitrator must make two calculations: first, the actual damage incurred as 
a result of the breach of WTO law, and secondly, the prospective loss resulting from retaliation. 
WTO practice may accordingly yield valuable insights into whether retaliation under the EU– 
New Zealand FTA is a desirable enforcement tool. The sanctions regime of the EU–New Zealand 
FTA, like the vast majority of trade agreements currently in force, derives both its purpose and 
form from the WTO system of remedies.131

The prevailing view in the literature is that the aim of retaliation in the WTO is neither to fully 
repair the injury caused by the wrongdoing Member,132 nor to ‘rebalance’ the terms agreed by the 
Members during the negotiation of their trade concessions.133 Rather, the purpose of retaliation 
125 Dur�an (n 19) 1064; see the criticism summarized in Weiß and Furculita (n 2) 253.
126 Swedish National Board of Trade, ‘Implementation and Enforcement of Sustainable Development Provisions in Free Trade 

Agreements’ (27 May 2016) <https://www.kommerskollegium.se/globalassets/publikationer/rapporter/2016-och-aldre/publ-imple 
mentation-and-enfocement-of-sustinability-provisions-in-ftas.pdf> aaccessed 11 March 2025, 13. See also Marco Bronckers and 
Giovanni Gruni, ‘Retooling the Sustainability Standards in EU Free Trade Agreements’ (2021) 24 J Intl Economic L 25, 33; Pr�evost 
and Alexovicov�a (n 119) 249.
127 eg see the developments in EU–Korea FTA, ch 13.
128 For a parallel in WTO arbitration on retaliation, see Thomas Sebastian, ‘The Law of Permissible WTO Retaliation’ in Bown and 

Pauwelyn (n 116) 126, who states that ‘often, WTO members and commentators fail to acknowledge the inescapable discretion in
volved in the arbitrator’s task [when determining the level of suspension equivalent to nullification or impairment caused by a breach 
of the covered WTO agreements]’.
129 Searching for a parallel in the WTO, the panel in US-Gambling outlined the difficulties WTO arbitrators face to fulfill their man

date of safeguarding that retaliation is equivalent to the level of injury. See Decision by the Arbitrator, United States—Measures 
Affecting the Cross-Border Supply of Gambling and Betting Services (Article 22.6—Antigua) (21 Deember 2007) WT/DS285/ARB, paras 
3.173–4. Usually, the calculation methods used by WTO arbitrators have been the subject of controversy. See eg Sebastian (n 182) 
89–127; see also Yves Renouf, ‘From Bananas to Byrd: Damage Calculation Coming of Age?’ in Bown and Pauwelyn (n 116) 135–46.
130 Palmeter and Mavroidis (n 57) 468.
131 Vidigal (n 90) 968–970.
132 In Factory at Chorz�ow, the Permanent Court of International Justice set out reparation as a form of remedy under public interna

tional law, stating that ‘reparation must, as far as possible, wipe out all the consequences of the illegal act and re-establish the situation 
which would, in all probability, have existed if that act had not been committed’. Factory at Chorz�ow (Merits) (1928) PCIJ Ser A No 
17, 47–48.
133 Palmeter and Mavroidis (n 57) 457, 465.
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in the WTO is to induce compliance.134 Since its primary purpose is to induce compliance rather 
than to remedy past harm or rebalance benefits ex post,135 the assessment of the ‘equivalence stan
dard’ becomes largely irrelevant when evaluating the appropriateness of retaliation as an enforce
ment tool. In the case US-Offset Act (Byrd Amendment), the WTO arbitrator clarified that the 
actual value of the suspension of trade concessions that can induce compliance remains uncer
tain.136 It cannot be demonstrated as a matter of logic that retaliation equivalent to the level of 
breach is the most effective in inducing a wrongdoing State to comply: equivalence may serve as a 
rebalancing tool, but from the point of view of logic it does not necessarily induce compliance 
more effectively than the suspension of trade concessions beyond equivalence137 In the latter 
case, the wrongdoing State would face the prospect of punitive loss when committing a breach 
rather than the mere rebalancing of trade concessions.138 As WTO case-law suggests, corrobo
rated by the literature, ‘equivalence’ in international trade law is primarily aimed at introducing 
notions of equity, fairness or proportionality into the process of retaliation and not to serve the 
overarching purpose of dispute settlement, which is to induce compliance.139 Even where a Panel 
determines equivalence adequately, this will not induce better compliance than where the equiva
lent amount of retaliation is not determined by a Panel. There is no inherent connection between 
the concept of equivalence and the objective of inducing compliance in the first place. This is not 
to suggest that there is no association between retaliation and compliance, nor that ‘equivalence’ 
should be disregarded by WTO arbitrators or a Panel under the EU–New Zealand FTA when de
termining the appropriate level of retaliation.140 Rather, the argument is that a Panel’s difficulty in 
defining the meaning ‘equivalent retaliation’ to quantify any breaches of the ‘trade and climate 
change provision’ is ‘beside the point’, irrelevant to assessing the appropriateness of retaliation as 
an enforcement tool. Equivalence is not the decisive factor in determining whether retaliation 
induces compliance. Rather, our view is that compliance is induced by two factors: (a) the (quali
tative, not quantitative) aspects of retaliation that have inducing effects on a State’s willingness to 
comply and (b) the prospective threat of retaliation, driven more by qualitative than quantitative 
considerations. Empirical evidence supports this view. From the entry into force of the WTO 
Agreements until the date of writing, the WTO Members initiated arbitrations on retaliation, 

134 art III:7 of the WTO’s Dispute Settlement Understanding states that the ‘first objective of the dispute settlement mechanism is 
usually to secure the withdrawal of measures concerned if these are found to be inconsistent with the provisions of any of the covered 
agreements’. The view seems confirmed by the practice of WTO members; see Gregory Schaffer and Daniel Ganin, ‘Extrapolating 
Purpose from Practice: Rebalancing or Inducing Compliance’ in Bown and Pauwelyn (n 116) 73–85.
135 Retaliation is, in fact, a useless tool to repair past injury, since from the economic point of view the suspension of trade conces

sions involves harm to domestic economy and, thus, rather than compensating for harm, only accrues it. See Vidigal (n 90) 984–85.
136 Decision by the Arbitrator, US—Offset Act (Byrd Amendment) (Article 22.6—Canada) (31 August 2004) WT/DS234/ARB/ 

CAN, para 6.2.
137 This is an argument put forward by Alan O Sykes. However, Sykes frames it in a different sense. He argues that, if the purpose 

of retaliation in the WTO were to induce compliance, then WTO members would have allowed retaliation to go beyond equivalence. 
He therefore posits that the purpose of WTO retaliation also encompasses rebalancing. However, as put forward by Joost Pauwelyn 
and Geraldo Vidigal, there are other aspects of the WTO which belie the view that the purpose of WTO retaliation is rebalancing, and 
instead support the conclusion that compliance is the main aim of retaliation, in spite of the existence of the equivalence standard (eg, 
the possibility of cross-retaliation, the permissibility of the carousel practice, the fact that remedies are prospective and temporary, 
etc). See Joost Pauwelyn, ‘The Calculation and Design of Trade Retaliation in Context: What is the Goal of Suspending WTO 
Obligations?’ in Bown and Pauwelyn (n 116) 38–42; see also Vidigal (n 90) 967–93.
138 See Pauwelyn’s reflections on Sykes in Pauwelyn (n 137) 42.
139 In this regard, Andew D Mitchell notes the parallel between the equivalence standard in WTO law and proportionality as a gen

eral principle of law and of customary international law. He also describes the reflection of this parallelism in WTO case law. See 
Andrew D Mitchell, ‘Proportionality and Remedies in WTO Disputes’ (2007) 17 The Eur J of Intl L 985, 999. Former member of the 
WTO Appellate Body Giorgio Sacerdoti subscribes to this view, when describing WTO arbitrations on retaliation as ex aequo et bono 
decisions involving the discretion of the arbitrator, who must get equivalence ‘about right’ and cannot determine it exactly. See 
Giorgio Sacerdoti, ‘The Nature of WTO Arbitration on Retaliation’ in Bown and Pauwelyn (n 116) 23–33. This understanding of the 
purpose of WTO retaliation as ‘inducing compliance albeit with equivalence’ is best reflected in Decision by the Arbitrators, EC- 
Bananas III (US) (Art 22.6-EC) (9 April 1999) WT/DS27/ARB, para 6.3, where the arbitrators state: ‘ … it is the purpose of counter
measures to induce compliance. But this does not mean that the DSB should grant authorization to suspend concessions beyond what 
is equivalent to the level of nullification or impairment’ (emphasis in the original).
140 WTO arbitrators and EU–New Zealand FTA Panels have the obligation to safeguard the equivalence standard. See 

Understanding on the Rules and Procedures Governing the Settlement of Disputes, April 15, 1994, Marrakesh Agreement 
Establishing the World Trade Organization, Annex 2, Legal Instruments—Results of the Urugay Round, 33 ILM 1226 (1994) art 
22.4; see also EU–New Zealand FTA, art 26.16(3)–(5).
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leading to 49 arbitral awards, compared to 251 adopted panel reports, 166 adopted Appellate 
Body reports and 635 requests for consultations (as of March 2025).141

The small number of retaliation arbitrations compared to the total number of disputes brought 
before the WTO supports the argument that the threat of retaliation itself can induce compliance. 
This conclusion is reinforced by the observation that compliance does not accrue significantly af
ter authorization to retaliate is granted by the Dispute Settlement Body to a WTO member. 
Rather, results vary across cases.142 In the context of TSD disputes under FTAs, the threat element 
alone inherent in retaliation helps explain the empirical finding that improvements in environmen
tal protection standards often occur even before an FTA is signed, during the negotiation phase, 
where the FTA’s TSD chapter is sanction-based.143 Other factors also contribute to inducing com
pliance in international trade law, apart from the threat inherent in the prospect of retaliation, 
such as the choice of the concessions suspended (rather than their amount) and the form in which 
the withdrawal of concessions takes place.144 The choice of the goods (or sectors, if cross- 
retaliation is allowed) retaliated against is essential in inducing compliance at the ‘threat stage’: a 
WTO member is incentivized to choose politically sensitive products likely to affect the constitu
ency of the wrongdoing Party (even in the form of a list of products that can be retaliated against: 
the so-called carousel practice), rather than to seek rebalancing its concessions for the 
same good.145

Compliance is not necessarily induced by a Panel’s determination of the suspension amount 
equivalent to the injury. The difficulty a Panel may face in calculating such equivalence is largely 
irrelevant when assessing the extent to which  retaliation is appropriate as an enforcement tool. A 
Panel alone cannot entirely influence compliance, which depends instead on factors beyond its 
mandate and assessment, most notably, the deterrent effect that retaliation exerts on the targeted 
goods. The selection of such goods subject to retaliation falls outside an arbitrator’s jurisdiction; 
save for reviewing whether cross-retaliation is permissible an arbitrator‘s mandate extends solely 
to the quantitative dimension of retaliation, namely, equivalence.146 Thus, the fact that 
equivalence plays only a limited role does not imply that retaliation, and sanctions more broadly, 
are incapable of inducing compliance with the international obligations of wrongdoing States.

A R E  S A N C T I O N S  A N  I N E Q U I T A B L E  E N F O R C E M E N T  T O O L ?
The EU–New Zealand FTA is an agreement concluded between two developed States and thus 
operates within an equitable relationship. However, given its importance in the literature, we dis
cuss the criticism that sanctions (both compensation and retaliation) are inequitable enforcement 
tools. This question is likely to prove relevant as the EU expands the ‘hard approach’ to TSD en
forcement to its FTAs with other partners, including developing economies.147

141 World Trade Organization, ‘Statistical Reports of Dispute Settlement—Overview of Dispute Settlement Activity (1 January 
1995–19 March 2025)’ <https://dsdb.wto.org/StatisticalReports.aspx> accessed 19 March 2025.
142 See the evidence provided by Vidigal (n 90) 982–91.
143 See the empirical studies summarized in the London School of Economics’s 2022 report commissioned by the European 

Commission’s Directorate-General for Trade, Jean-Baptiste Velut and others, Comparative Analysis of Trade and Sustainable 
Development Provisions in Free Trade Agreements (London School of Economics 2022) 29–30.
144 ibid. See also Michelle Limenta, WTO Retaliation: Effectiveness and Purposes (Bloomsbury Publishing PLC 2017) 147–48.
145 See Pauwelyn (n 137) 39. See also Bown and Pauwelyn (n 116) 13: the text cites the case where the European Communities re

taliated against products from the ‘swing’ states in US President Bush’s 2004 re-election campaign, exerting clear political pressure. 
The carousel practice took place in EC-Hormones, where the United States identified a list of potential target products to freely pick 
products from that list in an amount not exceeding the equivalence level set by the arbitrator. The publication of a list serves the pur
pose of exerting pressure over potential target industries in the wrongdoing Party, forcing the latter to bring its measures into confor
mity with the law breached. See Decision by the Arbitrator, European Communities-Measures Concerning Meat and Meat Products 
(Hormones) (US) (Article 22.6-EC) (12 July 1999) WT/DS26/ARB, para 21. Admittedly, the case EC-Hormones led to a settlement al
ternative to compliance, but it is part of the exceptions, rather than the rule, in the history of the WTO. In the cases US-COOL, US- 
Tuna II (Mexico), US-1916 Act, US-FSC, US-Offset Act (Byrd Amendment) and EC-Bananas, a change took place by the wrongdoing 
Member that was accepted as compliance by the complainant following a request for arbitration on retaliation. See Palmeter and 
Mavroidis (n 57) 470. See Vidigal (n 90) 982–84.
146 Palmeter and Mavroidis (n 57) 474–76.
147 As the authors were writing this paper, the EU in fact concluded a trade agreement with Kenya, yet to enter into force, 

reflecting the hard approach to the enforcement of the TSD chapter. See European Commission, ‘EU-Kenya: Text of the Agreement’ 
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A strand of the literature suggests that retaliation rules tend to favour large or developed econo
mies over smaller or developing ones.148 At the core of this critique lies the argument that the with
drawal of trade concessions is a remedy that is detrimental to the consumers and overall economic 
welfare of the retaliating State.149 In cases where a small or developing economy retaliates against a 
developed country, the adverse impact of retaliation is greater for the citizens of the former than for 
those of the latter.150 The limited capacity of a small economy to retaliate may barely be expected to 
induce compliance from a larger country.151 Without an effective remedy of last resort, sanctions risk 
proving inadequate as an enforcement mechanism in TSD disputes.152 Notwithstanding this criticism, 
the WTO practice under its sanctions-based regime demonstrates a high rate of compliance with ad
verse rulings, regardless of whether the dispute was initiated by a developing Member.153

This evidence suggests that the scale of retaliation is not per se an inducement to comply. As 
noted above, the effectiveness from the actual withdrawal of trade concessions varies accross dis
putes, with qualitative factors playing the principal role in inducing compliance. The impact of 
trade sanctions on ensuring compliance is often more complex than the simplistic dichotomy of 
developed/developing country suggests. The sanctioning capacity may not depend solely on a 
country’s level of development, but also on other factors such as the export profile of the violating 
country.154 For instance, trade sanctions might work better against a country that exports signifi
cant volumes, particularly parts or components of final products, while this is less likely  for coun
tries with lower export volumes or whose exports consits of mainly raw materials, such as oil, that 
can be diverted and sold to other trading partners.155 These factors are independent of whether 
the countries involved are developed or developing economies.156

Along the same reasoning, the form of retaliation, rather than its magnitude might determine 
whether the withdrawal of concessions, once implemented, induces compliance. In the WTO con
text, arbitrators have not hesitated to allow developing countries to cross-retaliate (eg, suspending 
intellectual property rights in response to a violation in the goods or services sectors) when retalia
tion within the same sector would be impracticable or ineffective.157 Cross-retaliation can create 
for smaller economies distinct advantages vis-�a-vis larger ones: for instance, suspending intellectual 
property rights of foreign nationals may enhance domestic welfare while exerting a greater political 
pressure in the violating country than sanctions in the form of trade restrictions, since intellectual 
property protection tends to favour the interests of developed countries with a comparative advan
tage in innovation.158 As discussed elsewhere in this contribution, the choice of goods and sectors 
targeted for retaliation highlights the importance of the threat stage of retaliation in inducing com
pliance, by mobilizing sensitive industries in the wrongdoing State even before concessions are ac
tually withdrawn.

<https://policy.trade.ec.europa.eu/eu-trade-relationships-country-and-region/countries-and-regions/east-african-community-eac/eu- 
kenya-agreement/text-agreement_en> accessed 22 March 2025.
148 See, with respect to retaliation in the WTO, the criticism summarized in Hunter Nottage, ‘Evaluating the Criticism that WTO 

Retaliation Rules Undermine the Utility of WTO Dispute Settlement for Developing Countries’ in Bown and Pauwelyn (n 116) 319–25.
149 ibid 322–4.
150 ibid.
151 ibid 320–22.
152 Dur�an (n 19) 1059–60.
153 Nottage (n 148) 327.
154 See Simon J Evenett, ‘Sticking to the Rules: Quantifying the Market Access that is Potentially Protected by WTO-sanctioned 

Trade Retaliation’ in Bown and Pauwelyn (n 116) 198–230.
155 ibid.
156 ibid.
157 Decision by the Arbitrator, European Communities—Regime for the Importation, Sale and Distribution of Bananas (Ecuador) 

(Article 22.6—European Communities) (24 March 2000) WT/DS27/ARB/ECU, paras 103–4. See also Decision by the Arbitrator, 
United States—Measures Affecting the Cross-Border Supply of Gambling and Betting Services (Article 22.6-Antigua) (21 December 2007) 
WT/DS285/ARB, para 4.114. See also Decision by the Arbitrator, United States—Subsidies on Upland Cotton I (Article 22.6-United 
States) (31 August 2009) WT/DS267/ARB/1, paras 5.61–5.230.
158 Bown and Pauwelyn (n 116) 14; see also Nottage (n 148) 335–36; see also Arvind Subramanian and Jayashree Watal, ‘Can 

TRIPS Serve as an Enforcement Device for Developing Countries in the WTO?’ (2000) 3 J of Intl Economic L 403.
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There are a few instances where the impact of the threat to retaliate did not materialise in the 
violating State, at least in the history of the WTO. The US-Gambling case is often cited in the liter
ature as a case where sanctions failed to induce compliance. In that case, the asymmetry between 
the market size of the violating State (the United States) and the aggrieved Member (Antigua) 
was so significant that it overshadowed other compliance-inducing factors.159 In the debate over 
sanctions-based TSD Chapters, it has been argued that ‘there is yet to be one example of ‘David 
vs. Goliath’ compliance-inducing retaliation’ to belie the criticism that ‘introducing trade sanctions 
under TSD Chapters would, in practice, translate into an imbalanced one-way enforcement mech
anism in favor of the EU in most FTAs’.160 However, retaliation is not the only sanction available 
for breaches of international obligations under international trade law. Compensation is also avail
able as a remedy and may be effective where the prospect of retaliating or threatening to retaliate 
is limited. The US was willing to compensate Antigua for losses equivalent to the damage suffered 
by the breach of WTO law. However, Antigua’s insistence on receiving compensation for an 
amount exceeding the adjudicated loss stalled the negotiations, leaving it with only the last resort 
of ineffective retaliation, given its economic weakness vis-�a-vis the US.161 Such compensation 
would have offered a solution based on dialogue even prior to the commencement of retaliation. 
Compensation is equitable as it requires the mutual agreement of the Parties to the dispute and is 
therefore the product of negotiation and parity between them. The EU–New Zealand FTA indeed 
provides that compensation must be the result of negotiation between the Parties, thereby exclud
ing the possibility that the amount of compensation might be determined unilaterally by the ag
grieved or the wrongdoing Party.162

There are other cases, such as the EC-Bananas III, in which the retaliatory measures imposed 
by a developing economy against a developed WTO member did not materialise , thus yielding 
criticism that sanctions as an enforcement tool are biased against developing economies. 
Nevertheless, in this instance, the Parties to the dispute reached a mutually satisfactory solution, 
which the complainants accepted as compliance.163

Beyond these observations, it is noteworthy that US-Gambling and EC-Bananas III should be 
considered as exceptions rather than the standard practice in the WTO‘s record of compliance. 
Thus, given the high compliance record in the WTO and the arguments outlined above, the case 
for characterizing sanctions as inherently inequitable means of enforcement does not seem to be 
supported by international practice.

C O N C L U S I O N
The use of sanctions as enforcement tools against violations of TSD Chapters in the EU FTAs is a 
step forward in the EU’s sustainability agenda. Sanctions, whether in the form of retaliation or fi
nancial compensation, are more likely to induce compliance. In contrast, the cooperative approach 
to enforcing TSD Chapters, which eschews sanctions altogether, has thus far proved ineffiient in 
inducing compliance, as illustrated by our case-study analysis of the Korea–Labor Commitments 
dispute under the EU–Korea FTA.

Our research suggests that the strand of academic literature criticizing the use of sanctions is 
misplaced. Panels‘ difficulty in determining the level of retaliation equivalent to the loss caused by 
a breach of the ‘trade and climate change’ provisions in the EU–New Zealand FTA are irrelevant 
to the assessment of whether such retaliation measures are likely or unlikely to induce compliance 
with the TSD Chapter. Furthermore, there is no basis for considering sanctions to be inequitable 

159 Dur�an (n 19) 1060.
160 ibid.
161 Vidigal (n 90) fn 111. See also Minutes of DSB Meeting of 17 December 2012 (4 March 2013) WT/DSB/M/327, 28–30.
162 EU–New Zealand FTA, art 26.16(1).
163 Vidigal (n 90) 982–84.
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remedies, as the WTO’s strong compliance record demonstrates that its Members have met their 
obligations and resolved their disputes regardless of their economic power.

As a broader reflection on this academic debate, our findings demonstrate the benefits of a hard 
approach to TSD enforcement, enhancing legal certainty. The EU-New Zealand FTA contains an 
explicit legal basis for the regulated adoption of countermeasures under the Trade Enforcement 
Regulation, thereby closing the gap noted in Opinion 2/15 on the EU’s ability to use counter
measures for violations of TSD Chapters. Finally, this regulated system of remedies is more desir
able than countermeasures under customary international law because it integrates a cooperative 
framework for settling TSD disputes and thereby excludes unilateralism.
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