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Abstract 

This study, commissioned by the European Parliament�s Policy Department for Citizens� 
Rights and Constitutional Affairs at the request of the AFCO Committee, examines the 
impact of Brexit on the institutional balance within the Council and European Parliament, 
on the interinstitutional balance and on the necessity of Treaty changes, and delineates 
constitutional limits on the  participation of non-Member States in EU policies.  
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�XECUTIVE SUMMARY 
The voting balance in the Council 

Although the United Kingdom has supported the vast majority of measures adopted by the Council 
over the last two decades, it has been the most active veto player. The UK�s allies substantively, and 
also in voting behaviour, have been Sweden, the Netherlands and Denmark. New coalitions will be 
sought by traditional UK allies, though the expectation is that these cannot easily form a sufficient 
majority or blocking minority in terms of the population requirement. 

The UK�s withdrawal has some consequences for the power relations within the Council under the 
ordinary qualified majority rule (Article 16(4) TEU). The required number of Member States voting in 
favour (55%) goes from 16 to 15 Member States and under the present Treaty provisions cannot go 
lower than that. This means that should the EU shrink further, the required number of Member States 
will be gradually higher than 55%.  

The population percentages of France and Germany will go up (to just over 33%), as a consequence 
of which there are more theoretical possibilities of blocking decision-making. Although France has 
a tradition of rarely voting against a proposal, the potential of forming a blocking minority can be a 
powerful bargaining chip prior to taking a vote, and hence the bargaining power of France may 
increase. This may also be the case for Germany and smaller countries that ally with them.  

In qualified majority voting, overall the larger Member States gain numerical voting power, whereas 
the smaller and smallest loose some, Member States of the population size of Ireland being the 
turning point between gaining and loosing. Should a small Member State of the size of Montenegro 
accede to the EU, this would lead to gains in the formal voting power of the small Member States. 
The UK�s withdrawal will have no consequences for the voting balance under the slightly different 
qualified majority rule in case of non-participating Member States. Under the reinforced qualified 
majority rule (Article 238(2) and (3) (b) TFEU), Brexit will increase the voting power of all Member 
States in proportion to the differences in population size, larger Member States gaining more power 
than smaller Member States. 

The institutional balance within the European Parliament 

An estimate of impact of Brexit on the future political dynamics in the European Parliament 
(Parliament) can only be made ceteris paribus, which is impractical given the upcoming May 2019 
elections. 

The use of habitual residents as the relevant population figures for distributing Parliament seats over 
the Member States is justifiable constitutionally, historically and practically.  

The distribution of seats must comply with the (justiciable) Treaty requirements of degressivity 
(Article 14(2) TEU), the general principle of transparency and the duty to state the reasons on which 
a legal act is based (Article 296(2) TFEU). The distribution of seats has to be degressively proportional 
when measured against the population data as available at the time of decision-making. Employing 
an objective method is the best guarantee for objectivity and fairness. If a mathematical method is 
used to translate population numbers into seat numbers, it should be made clear explicitly which of 
the various methods discussed is chosen. 

The composition of the Parliament of 2019�2024, based on the European Council Decision of 28 June 
2018, for the first time since introduction of the present legal framework under the Lisbon Treaty 
conforms fully to the requirement of degressive proportionality under Article 14(2) TEU. It turns out 
to come very close to the result of an objective mathematical method, namely that of the so-called 
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Power Compromise. However, whether this or a similar method was used is not apparent from the 
preparatory materials to the Decision, which therefore leaves something to be desired in terms of 
the quest for an open and transparent, stable, fair and objective method. The principle that no 
member state shall lose seats as compared to the previous seat distribution may not be sustainable 
with future accessions.  

Postponement or a cancellation of Brexit will lead to an extension of the composition of the 
Parliament 2014�2019 to that of 2019�2024; this distribution infringes the Treaty requirement of 
degressive proportionality  and cannot persist for a longer period. 

Interinstitutional balance 

The overall interinstitutional balance seems to give a relatively greater weight to large Member 
States in the Council, and to smaller states in the Parliament, whereas � somewhat more indirectly � 
the equality of Member States, in particular also the smaller states, is guaranteed in the composition 
of the Commission. Brexit will not upset the interinstitutional balance overall.  

Participation of non-member states in EU policies 

Participation of the UK as a non-member-state in EU policies beyond transition must respect EU 
decisional autonomy. The great variety in present forms of cooperation with non-member states 
would require a further categorization as to the institutional parameters and in particular the levels 
of cooperation that can be allowed to a former Member State that has decided to be essentially 
outside the Union. In this regard, it deserves further scrutiny to what extent the status of a former 
Member State is comparable to the status of a candidate state or a potential candidate state. 
Participation in a Union policy area by a non-Member State can never take the form of having a vote 
on legally binding instruments. The factual power of non-Member States in certain areas can 
function as a factual constraint of the normative autonomy of the Union.  

Recommendations 

To gain more insight into the consequences of Brexit for the political dynamics within the Council, 
further research into coalition building in the Council in particular policy areas after Brexit is 
desirable. 

The requirement of a minimum of 15 Member States consenting to a proposal does not seem very 
meaningful in a Union of >27; it would run counter to the possible logic of deeper integration should 
the Union become smaller. 

The requirement of a minimum of four members to constitute a blocking minority under the ordinary 
qualified majority rule would need to be recalibrated in a <27 EU; it might be reformulated in order 
to express the idea that a blocking minority of Member States should comprise at least the minimum 
number of Council members representing more than 35% of the population of the participating 
Member States, plus one additional member. 

It remains urgent to further improve on objective, fairer and more transparent decisions on the 
future composition of the Parliament, in order not to undermine its democratic legitimacy. This 
urgency can only increase with the accession of new Member States. 

A codification of the principle of autonomy at the constitutional level has no additional value given 
the supra-constitutional status in the case law of the ECJ. Further study and consideration should, 
however, be given to the question of the desirability of an institutional framework for participation . 
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Textbox 1: Textual origin of Council qualified majority criteria in European Convention2 

This struggle between smaller and larger Member States explains the adoption of an extra 
requirement as to the number of Member States that are able to block a decision, in order to prevent 
a situation in which three large Member States can block any decision, as we shall describe below. 

The emphasis on veto power assumes that national sovereignty is best protected by the inability to 
act in the framework of EU law; this applies to in the case of unanimity and mutatis mutandis also to 
the quasi-veto power of the �blocking� minority in the context of majority voting. However, under 
conditions in which the issues tackled in the framework of European integration are of a 
transnational nature, the inability to act in the framework of the EU can very well imply the inability 
for a single Member State to act effectively. This state of affairs implies that (quasi-) veto power may 
protect a Member State�s interests, but the opposite may just as well be the case: veto power 
frustrates action that is in a Member State�s own interests. This latter point is exactly why Member 
States may prefer majority voting over unanimity: majority voting reduces the power of others to 
veto a decision to the detriment one�s own interest.  

As Craig pointed out in the context of unanimity: 
�A state may well decide [�]that sovereignty and the national interest are indeed better protected 
via qualified majority than unanimity. This was in effect part of the rationale for the UK Conservative 
Party acceptance of the most important shift from unanimity to qualified majority in the EU�s history, 
through acceptance in the Single European Act 1986 of Article 95, which became the principal 
vehicle for enactment of single market legislation. The unanimity rule in Article 94 was felt to be 
impeding the market liberalisation desired by the Conservative Party and Prime Minister thatcher, 
hence the willingness to sacrifice the veto for the enhanced possibility of Community Action.�3  

2 The quotation is attributed to ValØry Giscard d�Estaing in the diary of Alain Lamassoure, Histoire Secrète de la Convention 
Européenne, Fondation Robert Schuman, Albin Michel 2004, p. 367. The text of the draft articles prepared by Giscard in the 
Easter weekend following the Athens summit were presented to the Presidium on 21 April 2003, but have only been 
published in Peter Norman, The Accidental Constitution, EuroComment, Brussels 2004, p 343-349 at 346, Art. 17b, which 
reads: �1. When the European Council or the Council take decisions by qualified majority, such a majority shall consist of 
the majority of the Member States, representing at least two-thirds of the population of the Union.� Norman describes 
Giscard�s key articles as �a blueprint for a directoire of large Member States to run the Union�, and the rule for qualified 
majority voting in the Council as �his most provocative article� (pp. 224-225). 
3 Paul Craig, The Lisbon Treaty: Law, Politics, and Treaty Reform, Oxford, 2010, 44-45.  

The introduction of a qualified majority based on population size was prepared by the European 
Convention on the future of Europe that drafted the eventually abortive Constitution for Europe. 
The idea of introducing the population criterion was attributed to Giscard d�Estaing, chair of the 
Convention�s presidency, who proposed it as a breakthrough of the stalemate after the 
European Council�s meeting of 16 April 2003 in Athens on the interim results of the Convention 
up to that point, which had resulted in a stalemate: 
« Je propose de généraliser la codécision et le vote majoritaire au Conseil. Avec le quota: une majorité 
simple d’Etats représentant les deux tiers de la population – parce qu’il faut tout de même pas que les 
grands pays soient les otages des petits. » 
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Figure  1: Visualisation of abstention and negative votes by Member State over 679 votes (2009-2018); 
http://www.consiliumvote.eu/visualizer/, (last consulted 25 October 2018). 

 

 
 
Figure 2: Votes against per member state as a percentage of the total votes 2004�2009; Hix, Hagemann, 
Frantescu (2016) Would Brexit matter? The UK�s voting record in the Council and the European Parliament. 
VoteWatch Europe, Brussels, p. 5. 
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Figure 3: Votes against per Member State as a percentage of the total votes 2009�2015; ibid. 
 
Nevertheless, these figures must be interpreted cautiously. Germany, as is apparent from Figure  1, 
is the second largest veto player, but this is hardly ever on the same issues as the UK. Closest allies of 
the UK in opposing proposals are Sweden, the Netherlands and Denmark, which can also be 
considered closest allies with the UK in passing proposals. This is clear from the Figure 4 which shows 
which Member States voted with the UK most frequently, thus sketching UK�s allies in voting 
behaviour. 
 

 

 
Differentiating according to respective policy areas leads to the conclusion that British opposition to 
EU policies occurred especially on budget, foreign policy and foreign aid issues. It has been dissenter, 
though not the greatest dissenter, in the sectors of international trade, fisheries, legal affairs, 
industry, research and energy, nor was it the most frequent dissenter on internal market affairs and 
in the field of public health and environment. Nevertheless, the UK was not the most oppositional 
government on several other important issue areas. And it has in all fields been casting more 
negative votes than the EU average, with � in comparison with some other Member States � 
significant numbers of negative votes and abstentions on the internal market, legal affairs, transport, 
environment, and fisheries.9 See Figure 5 below. 
 
 
 
                                                           
9 Ibidem, p. 6 for the period 2009-2015.  

Figure 4: UK allies, % of votes, 2009-15, Hix c.s. 2016, p. 6. 
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Beyond the shadow of the vote and the shadow of compromise? 
 
Traditionally, decision-making in the Council is by consensus. In the EU context this is meant to say  
that proposals are adopted by the Council without either an abstention or a vote against being  
registered  

Textbox 2: Consensus voting 13 
 
The number of decisions adopted with either abstentions or votes against has been around a third. 
The sense, however, is that more decisions are taken by majority than previously, and on this basis 
there is some speculation that the consensual tradition may be gradually receding into the 
background.14 The figures show that the year 2018 is set to be a record year in terms of the relative 
number of non-consensual decisions in the Council, with a percentage of over 43% of decisions 
taken by majority.15 The actual numbers of non-consensual decisions taken in the Council over the 
last nine years are in FiguresFigure 6 and Figure 7 below. Although percentage-wise there is a certain 
inclination towards less consensual decision-making, the fluctuations from year to year are 
significant, for instance looking at the years 2012�2014 as compared to 2017�2018. The period is 
probably too short to be entirely certain of the overall trend.  
 
In sum, there are empirical quantitative indications of a gradual increase in non-consensual decision-
making. That non-consensual decision-making will prove to be a lasting feature may be a premature 
conclusion if we look at the situation over the last nine years.  
 
 

                                                           
13 See the Comments on the Council�s Rules of Procedure, https://www.consilium.europa.eu/en/documents-
publications/publications/council-rules-procedure-comments/#, March 2016, p. 53: �Whatever the practice followed [i.e., 
either the members casting a vote in due order, or, at the end of the discussion, the Presidency asking the members voting 
for, against or wishing to abstain to identify themselves, even if there are none to do so], it should be noted that the Council 
takes a vote whenever it adopts an act in accordance with the Treaty.� So also consensus voting without explicit votes being 
cast is a vote. Consequently, all votes � also those by consensus � are registered in the Council�s voting register. Differently, 
Thomas Beukers, Law, Practice and Convention in the Constitution of the European Union, [PhD dissertation University of 
Amsterdam, 2011], p. 115 ff. uses the expression �taking decisions without a vote� as synonymous with decision-making by 
consensus, for which he relies on pre-Lisbon practice, ibidem, footnote 400.   
14 Future of Europe: Voting in Council Signals Possible Changes. VoteWatch 27 May 2017, available at:  
https://www.votewatch.eu/blog/future-of-europe-voting-in-council-signal s-possible-changes/. 
15 As on 1 November 2018. 

This is different from certain other domestic or international contexts where decision-making 
by consensus may mean that no actual vote is taken. Differently from what is sometimes 
thought, the Council always takes a vote whenever it adopts an act in accordance with the 
Treaty; in other words, decisions by consensus are not taken �without a vote�.18 
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Figure 6: Consensual and non-consensual adoption of proposals in the Council 2010- (Nov) 2018; the 
numbers are absolute numbers of decisions, non-consensual comprising both votes against and 
abstentions, based on data on Council website16. 

 
Figure 7: Consensual and non-consensual adoption of proposals in the Council 2010- (Nov) 2018; 
differentiating between votes against and abstentions, in absolute numbers as well as percentages of 
non-consensual on total number of decisions. 

This being as it may, we need to look at how consensus-seeking relates to the majority voting 
arrangements, before focussing on these in the next sections of this chapter.  
The traditional culture of consensus has sometimes led to the erroneous conclusion that rules on 
majority voting and blocking minorities are in practice not very relevant. Research into the practice 
of the Council makes it abundantly clear this is a misunderstanding. In practice the voting rules on 

                                                           
16 https://www.consilium.europa.eu/en/general-secretariat/corporate-policies/transparency/open-data/voting-results/#. 
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Textbox 5: quotes from research by Beukers, T, 2011 on qualified majority and compromise seeking 22 
 
Contrary to several earlier empirical studies that found a negative relationship between voting 
power and bargaining success, there is empirical evidence � particularly in the field of environmental 
legislation � that voting power increases bargaining power, to the extent that the weight of votes 
(and the ability to block a majority decision) counts more than the mere weight of arguments.23 This 
confirms findings of (amongst others) Novak and Beukers. 
 
There can be little doubt that there is a strong culture of reaching consensus, and several reasons are 
adduced as to the social psychology of this phenomenon. Thus, there may be differences between 
the informal vote in COREPER and the formal vote in the Council � the only one publicly registered � 
in order not to expose the fact of having lost the vote or being isolated, or, to the contrary, one may 
wish to voice an abstention or make a declaration or vote against in order to make a statement. From 
a different perspective, outvoting Member States in the Council is a highly sensitive matter, and 
much is undertaken to compromise if opposition exists on the part of particularly affected Member 
States.24 All this, of course, may not apply when there is a national parliamentary mandate as to the 
nationally desirable voting behaviour, which explains voting behaviour on particular issues.25  
 
At the same time, the Council Presidency has a stake in being perceived as successful, and has 
therefore a strong motive to adopt a measure as soon as it has acquired a relevant majority,26 thus, 
paradoxically, sometimes enforcing the process towards consensus. The idea here is that the 
Presidency tends to be output oriented, as the taking of decisions is considered to be a sign of 
success. This attitude may lead a Presidency to push for a decision as of the moment that the 
required majority seems to be attained. This in turn may force members who may not initially have 
been contributing to the majority, into paying up as to their willingness � which may be low e.g. due 
to fear to being exposed as being isolated or as losing the vote � to cast a contrary vote or to abstain.  
One cannot underestimate all the other factors that lead to the adoption of a measure by consensus. 
But the interplay in the practice of the Council of the conditions of majority voting arrangements 
with those other factors, including the �shadow of compromise� based on the collective ethos of 
achieving successful decisions, do not allow playing-down the shadows that the voting 
arrangements cast over deliberations. This also applies to the rules on blocking decision-making, 
including the �blocking minority� rule. There is evidence that in cases of controversy over aspects that 

                                                           
22 Thomas Beukers, Law, Practice and Convention in the Constitution of the European Union, [PhD dissertation University of 
Amsterdam, 2011] 117, with references to the sources. 
23 Andreas Warntjen (2017) Do votes matter? Voting weights and the success probability of member state requests in the 
Council of the European Union, Journal of European Integration, 39:6, 673-687, at 674: �Previous studies of member state 
interventions found no connection or even a negative relationship between the voting power of individual member states 
and bargaining success. In addition, they found that member states that put forward requests were less successful in the 
negotiations in the Council than less active member states (Cross 2013; Arregui 2016). In contrast, this study shows that 
member state requests that are supported by more votes are more likely to be successful.� 
24 For a convincing and full discussion see StØphanie Novak,  Two effects of a high threshold of qualified majority, in:  
Majority Decisions: Principles and Practices (StØphanie Novak, Jon Elster, eds.), Cambridge 2014. 177-195.  
25 Novak, 2013, p. 1096. We are not aware of solid research as to the cases in which this actually applies, and how this 
�external� mandate relates to the �internal� decisional dynamics within the Council.  
26 Ibidem. 

‘It is generally agreed that the availability of a qualified majority vote is the best guarantee for 
reaching a consensus. [�]  
Unanimity allowed the sector experts to lean back; with qualified majority people have to look 
for compromise. [�]  
Qualified majority voting changes the way you negotiate. If you know that you can be put in the 
minority, you will prepare yourself differently. The logic of the negotiation changes.� 
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Blocking minority 

Under the qualified majority rule of Article 16(4) TEU as well as the qualified majority rule in case of 
non-participating Member States (Art. 238(3)(a) TFEU), there exists a �blocking minority rule�.29 
Without this special blocking minority rule, if three Member States that together comprise more than 
35% of the population (i.e. three largest Member States) are against a proposal, it would be rejected. 
The blocking minority rule adds another condition to the threshold of 35% of the Union�s population, 
viz. that the blocking minority must comprise at least four Member States. In other words, the blocking 
minority of more than 35% of the Union�s population must comprises at least four member states 
under the ordinary qualified majority rule.30  

In case of non-participating members, the �blocking minority� rule requires that a minority includes 
at least the minimum number of Council members representing more than 35% of the population 
of the participating Member States, plus one additional member, failing which the qualified majority 
shall be deemed attained.31 

Apart from the blocking minority based on population figures, the adoption of a measure by 
ordinary qualified majority may be blocked, both in an EU of 28 and of 27, if there are 13 Member 
States opposing the proposal. A blocking minority based on the number of Member States does not 
need to comprise 35% of the Union�s population. Indeed, in an EU of 28 and of 27 the 13 smallest 
Member States comprise only 8.3% of the Union population.32  

Reinforced qualified majority 

In some cases � where there is no Commission of High Representative33 � the so-called reinforced 
qualified majority voting rule applies: the required number of member initiative states voting in 
favour is higher; 72% instead of 55%.34 In a Union of 28 Member States, the requirement of at least 
72% of the Member States means that 21 Member States must vote in favour. In a Union of 27 
Member States, the requirement of at least 72% of the Member States means that 20 Member States 
must vote in favour. 

29 The blocking minority rule does not apply in the case of reinforced qualified majority (Art. 238(2) and (3b) TFEU).  
30 Art. 16(4), second subparagraph, TEU. 
31 Article 238(3) TFEU. 
32 On the basis of population figures applying to 2019, in an EU of 27 the 12 smallest comprise 35 725 166 inhabitants on a 
Union total of 447 036 565 inhabitants, and in an EU of 28 the 13 smallest comprise 42 775 200 out of 513 274 572.  
33 E.g. Art. 255 TFEU on consultative panel for appointment of judges and adv-gen ECJ (initiative Pres ECJ); Art. 76 TEU 
measures on administrative cooperation in the area of freedom security justice (1/4 MS); some ECB initiatives. 
34Article 238(2) and (3) (b) TFEU.  

Thus, in order to prevent a vote from passing a coalition of states needs 
either  

1. to consist of more than 45% of the total number of member states (i.e. 13 states in the
EU 27 and EU 28) so that the requirement of 55% of the member states (i.e. 15 states in
the EU27 and 16 states in the EU28) is not achieved

or 
2. to consist of at least 4 member states that together represent more than 35% of the EU�s 

population.
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Special majorities: the Ioannina Compromise and the EBA Board of Supervisors 
 
There are some special majority rules in specific cases.  
These include the so-called Ioannina Compromise,35 which amounts to a procedural rule that voting 
is in practice suspended in case at least eight Member States or states comprising at least 19,25% of 
the EU population (�at least 55% of the population, or at least 55% of the number of Member States 
necessary to constitute a blocking minority�) indicate their opposition to adoption of an act. 
 
Another special majority rule is found in the context of voting in the Board of Supervisors of the 
European Banking Authority (EBA), which adds a �double majority� rule, to the effect that a qualified 
majority or simple majority, as respectively applicable with regard to respective decisions specified 
under the EBA Regulation, must include at least a simple majority of members participating in the 
Single Supervisory Mechanism (SSM), as well as a simple majority of members not participating in 
the SSM�.36, 37 
 
Simple majority 
 
In most procedural decisions, a simple majority suffices, which is defined as a simple majority of the 
component members.38 In practice, this is 15 in an EU of 28 Member States and 14 in an EU of 27 
Member States.  

2.3.2. The impact of Brexit 

Absolute and relative criteria  
 
The voting rules we just described, contain absolute criteria (expressed in numbers) and relative 
criteria (expressed in percentages), in regard of which the withdrawal of a Member State (or for that 
matter, accession of a new Member State) has different effects.  
 
The absolute criteria contained in voting arrangements are the concrete number of Member State 
votes that must be cast for a decision to be adopted, regardless of how many Member States the 
Union has. An example is the ordinary qualified majority rule which requires that the number of 
Member States in favour must be at least fifteen (Article 16(4) TEU), while �blocking minority rule� 
establishes a minimum number of four Member States for blocking a decision.  
 
The relative criteria are criteria the exact meaning of which depends on the number of Member States 
the EU has at the time of voting and the populations of those Member States. The relative criteria are 
expressed as minimum percentages of the number of Member States (for example Article 238(1) TFEU: 
more than 50% of the Council�s component members), or a minimum percentage of the EU�s 
population contained in countries that vote in favour (for instance in Article 16(4) TEU 65% of the 
population).  
 
Sometimes, as we saw with regard to the ordinary qualified majority voting rule of Article 16(4:1)) 
TEU, a combination of relative and absolute criteria must be met for the adoption of a decision. 
 
How is the effect of these absolute and relative criteria in the present voting arrangements altered 
by the UK�s withdrawal? We arrange our discussion of this question by voting rule, beginning with 

                                                           
35 Council Decision 2009/857, OJ [2009] L 314/73. 
36 Article 44, EBA Regulation, quoted in full in footnote 106 below.  
37 Note that the single supervisory mechanism applies automatically to Eurozone member states, but the participation of 
non-Eurozone countries only participate on a voluntary basis; to date no non-Eurozone countries participate. 
38 Article 238(1) TFEU. 
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Again, a caveat is in place. We know from the studies referred to above on the decisional practice of 
the Council, that the blocking minority rule is not there actually to obstruct decision-making, but as 
a bargaining tool that issues in a majority decision to adopt the proposal with the largest possible 
degree of consensus. This means that France may be averse to expressing a contrary vote at the 
stage of taking the vote, it may well play the card of potentially obstructing adoption in the various 
stages of negotiations in order to influence the content of adopted measures. And here other 
Member States may have coalition opportunities that do not appear publicly.41 

Relative criteria 

We now proceed to discuss the extent to which the effect of the relative criteria of the ordinary 
qualified majority rule is altered by the UK�s withdrawal.  

The relative requirements of the qualified majority rule are in the abstract independent from the 
number of Member States and have therefore an objective value which, as a matter of constitutional 
principle, is not affected by the decrease or increase of Member States, and in this sense are 
independent thereof. Therefore, one might perhaps at first sight expect the effect of relative criteria, 
which are fixed percentages, not to change much when the number of Member States changes 
because of the withdrawal of one or more Member States (or, for that matter, because of one or more 
Member States� accession to the Union). It is nevertheless evident that there may be significant shifts 
in the actual effect of these criteria, in particular the population criterion. A large Member State 
leaving the Union would intuitively have different consequences from a small one leaving. And to 
some extent this also applies to the percentage of the required number of Member States needed 
to adopt a proposal. The concrete application of both brings about changes in the voting power of 
concrete Member States in practice.  

In this sub-section, voting power is defined as the power to sway the outcome of the vote, which 
lends itself to quantification and modelling.42 So here we are concerned with the cases in which a 
Member State�s vote can turn a losing coalition into a winning coalition by joining that coalition, as 
well as those in which Member State can turn a winning coalition into a losing coalition by leaving 
it. It is in this specific sense that we examine the changes in voting power of Member States 
consequent upon the UK�s withdrawal. 

It is worth to note here once again that the power to sway the outcome of the vote is not the only 
way to define and analyse political power in the context of voting (see page 10 above). 

41 We do not know of any studies that provide a reliable insight in actual position shifting of respective member states 
during respective stages of decision-making of the Council. 
42 On this concept of voting power and its mathematical modelling, see Werner Kirsch, A Mathematical View on Voting and 
Power, 2016a,; Werner Kirsch, Brexit and the Distribution of Power in the Council of the EU, CEPS Commentary, 26 
November 2016b, www.ceps.eu.  
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Croatia 0.8% 2.2% 0.9% 2.2% 0.1% 0.0 -0.5%

Lithuania 0.5% 2.0% 0.6% 2.0% 0.1% 0.0 -1.8%

Slovenia 0.4% 2.0% 0.5% 1.9% 0.1% -0.1 -2.6%

Latvia 0.4% 2.0% 0.4% 1.9% 0.0% -0.1 -2.8%

Estonia 0.3% 1.9% 0.3% 1.8% 0.0% -0.1 -3.5%

Cyprus 0.2% 1.8% 0.2% 1.8% 0.0% -0.1 -4.1%

Luxemburg 0.1% 1.8% 0.1% 1.7% 0.0% -0.1 -4.4%

Malta 0.1% 1.8% 0.1% 1.7% 0.0% -0.1 -4.6%

UK 12.9% 8.3 

Table 3: Increase and loss in voting power caused by Brexit 

As there is the prospect of possible accession of a number of smaller Member States, it may be useful 
to simulate the effect thereof after Brexit. One would perhaps expect that only if a larger new 
Member State would accede to the EU27, the smaller Member States will relatively increase their 
power and the larger ones relatively lose voting power. As a matter of fact, this is also the case if a 
small Member State accedes to an EU27 after Brexit. In the simulation in the table below, we have 
chosen Montenegro as an acceding state. The figures show that the smaller Member States will gain 
more decisional power and larger members lose some voting power also when a small Member State 
accedes. In this simulation, the turning point becomes a Member State of the size of Belgium. See 
Table 4 below. 

EU without UK EU without UK + Montenegro 

% of EU 
population 

Banzhaf 
Index 
% 

Net pop 
increase 
after 
Brexit 

Net 
power 
increase 
after 
Brexit 

Relative 
power 
increase 
after 
Brexit 

% of EU 
population 

Net 
power 
increase 

Relative 
Power 
increase 

Germany 18.5% 12.0 2.3% 1.8 17.1% 18.5% -1.15% -9.6%

France 15% 10.0 1.9% 1.5 18.2% 15.0% -0.91% -9.1%

Italy 13.7% 9.1 1.8% 1.3 16.7% 13.7% -0.81% -8.9%

Spain 10.4% 7.6 1.3% 1.4 23.1% 10.4% -0.59% -7.7%

Poland 8.5% 6.5 1.1% 1.4 28.1% 8.5% -0.52% -8.0%

Romania 4.4% 4.0 0.6% 0.3 6.9% 4.4% -0.11% -2.9%

Netherlands 3.9% 3.7 0.5% 0.2 6.6% 3.9% -0.08% -2.1%

Belgium 2.6% 3.0 0.4% 0.1 4.5% 2.5% 0.02% 0.5% 

Greece 2.4% 3.0 0.3% 0.1 4.2% 2.4% 0.03% 0.9% 

Czechia 2.3% 2.9 0.3% 0.1 4.1% 2.3% 0.03% 1.0% 

Portugal 2.3% 2.9 0.3% 0.1 3.9% 2.3% 0.04% 1.2% 
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Hungary 2.3% 2.9 0.3% 0.1 3.9% 2.3% 0.04% 1.4% 

Sweden 2.2% 2.8 0.3% 0.1 3.7% 2.2% 0.04% 1.4% 

Austria 2.0% 2.7 0.3% 0.1 3.1% 2.0% 0.06% 2.2% 

Bulgaria 1.6% 2.5 0.2% 0.0 1.9% 1.6% 0.09% 3.4% 

Denmark 1.3% 2.4 0.2% 0.0 1.0% 1.3% 0.11% 4.7% 

Finland 1.2% 2.3 0.1% 0.0 0.7% 1.2% 0.12% 5.0% 

Slovakia 1.2% 2.3 0.1% 0.0 0.7% 1.2% 0.12% 5.1% 

Ireland 1.0% 2.3 0.1% 0.0 0.2% 1.1% 0.13% 5.6% 

Croatia 0.9% 2.2 0.1% 0.0 -0.5% 0.9% 0.14% 6.4% 

Lithuania 0.6% 2.0 0.1% 0.0 -1.8% 0.6% 0.16% 8.0% 

Slovenia 0.5% 1.9 0.1% -0.1 -2.6% 0.5% 0.17% 9.0% 

Latvia 0.4% 1.9 0.0% -0.1 -2.8% 0.4% 0.18% 9.2% 

Estonia 0.3% 1.8 0.0% -0.1 -3.5% 0.3% 0.19% 10.1% 

Cyprus 0.2% 1.8 0.0% -0.1 -4.1% 0.2% 0.19% 10.9% 

Luxemburg 0.1% 1.7 0.0% -0.1 -4.4% 0.1% 0.20% 11.3% 

Malta 0.1% 1.7 0.0% -0.1 -4.6% 0.1% 0.20% 11.8% 

Montenegro 0,1% 1,94% 

Table 4: Change in voting power after post-Brexit accession of small Member State in comparison with 
the EU27 

The change of relative voting power in the Council post-Brexit and post-EU27+1 as compared with 
the present EU28 is as in    Table 5 below. 
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Post Brexit EU27 + 
Montenegro Total 

Germany 17.1% -9.6% 7.5% 

France 18.2% -9.1% 9.1% 

Italy 16.7% -8.9% 7.8% 

Spain 23.1% -7.7% 15.4% 

Poland 28.1% -8.0% 20.1% 

Romania 6.9% -2.9% 4.0% 

Netherlands 6.6% -2.1% 4.4% 

Belgium 4.5% 0.5% 5.0% 

Greece 4.2% 0.9% 5.1% 

Czechia 4.1% 1.0% 5.1% 

Portugal 3.9% 1.2% 5.2% 

Hungary 3.9% 1.4% 5.2% 

Sweden 3.7% 1.4% 5.1% 

Austria 3.1% 2.2% 5.3% 

Bulgaria 1.9% 3.4% 5.3% 

Denmark 1.0% 4.7% 5.6% 

Finland 0.7% 5.0% 5.8% 

Slovakia 0.7% 5.1% 5.8% 

Ireland 0.2% 5.6% 5.8% 

Croatia -0.5% 6.4% 6.0% 

Lithuania -1.8% 8.0% 6.2% 

Slovenia -2.6% 9.0% 6.4% 

Latvia -2.8% 9.2% 6.4% 

Estonia -3.5% 10.1% 6.6% 

Cyprus -4.1% 10.9% 6.9% 

Luxemburg -4.4% 11.3% 6.8% 

Malta -4.6% 11.8% 7.2% 

Montenegro  7.5% 
    Table 5: Increase in voting power post-Brexit and post-accession small Member State after Brexit 

These differences make visible the actual change in voting power. Poland, Spain, France and 
Germany remain the gainers. But the longer term replacement of the UK by a small Member State 
leads also to gain in voting power of small Member States. 







35 
 

Latvia 2.0 3.4% 1.9 3.5% 0.1% 2.6% 

Estonia 1.9 3.4% 1.8 3.4% 0.1% 2.6% 

Cyprus 1.8 3.4% 1.8 3.4% 0.1% 2.5% 

Luxemburg 1.8 3.4% 1.7 3.4% 0.1% 2.4% 

Malta 1.8 3.4% 1.7 3.4% 0.1% 2.4% 

  
 

         

UK 8.34  4.2%        

Table 6: Voting power change in reinforced QMV 

The figures in this table make clear that in the case of reinforced qualified majority voting, the 
changes in voting power due to Brexit are more evenly spread than in the case of ordinary qualified 
majority voting: every remaining Member State gains some power as a result of the UK�s exit. This is 
explained by this voting procedure being less dependent on the population sizes of the Member 
States, which leads to less variation in the weight of each vote, and consequently to more intuitive 
changes to the power balances in case of one voter leaving. However, the change that occurs does 
indeed still depend on the population of the Member State: larger Member States gain more power 
than smaller Member States, because in a limited number of cases 21+ (in EU28) or 20+ (in EU27) 
Member States will not contain 65% of the EU�s population, and the population sizes will then matter 
for the formation of winning coalitions. 

2.3.2.4.  Special majorities: the Ioannina Compromise and the EBA Board of Supervisors 

There are some special majority rules in specific cases. These include the so-called Ioannina 
Compromise (bis),50 which amounts to a procedural rule that voting is in practice suspended in case 
at least eight Member States or states comprising at least 19,25% of the EU population (�at least 55% 
of the population, or at least 55% of the number of Member States necessary to constitute a blocking 
minority�) indicate their opposition to adoption of an act. The effect of invoking it, is that the Council 
shall discuss the issue � this on the understanding that, as under the previous Ioannina Compromise, 
the Council shall do its utmost to reach broader support for the decision. According to the literature, 
very scarce use has been made of the Ioannina Compromise, never leading to a delay of more than 
a day,51 and there are no documented cases of the use of Ioannina bis.  
 
The withdrawal of the UK is in the abstract not changing the overall effect of this rule, in as much as 
the threshold in terms of the population requirement is still such as to prevent a single large Member 
State from triggering the Ionannina Compromise.  
 
Another special majority rule is found in the context of voting in the Board of Supervisors of the 
European Banking Authority, which adds another �double majority� rule, to the effect that a qualified 
majority or simple majority, as respectively applicable with regard to respective decisions specified 
under the EBA Regulation, must include at least a simple majority of members participating in the 

                                                           
50 Council Decision of 13 December 2007relating to the implementation of Article 9C(4) of the Treaty on European Union 
and Article 205(2) of the Treaty on the Functioning of the European Union between 1 November 2014 and 31 March 2017 
on the one hand, and as from 1 April 2017 on the other (2009/857/EC), OJ [2009] L 314/73. This is referred to as �Ioannina 
bis�, due to the fact that it was previously adopted under different circumstances and with different thresholds on the 
occasion of protracted negotiations on the accession of Austria, Finland and Sweden in 1994.  
51 Piris, 223.  



36 
 

Single Supervisory Mechanism (SSM), as well as a simple majority of members not participating in 
the SSM�.52 
 
Because (at the time of the writing of this report) only Eurozone states are participating, and only 
one Member State (Bulgaria) has expressed interest to participating the EBA, the withdrawal of the 
UK will not affect this voting rule. 

2.3.2.5.  Simple majority 

In most procedural decisions, a simple majority suffices, which is defined as a simple majority of the 
component members.53 In practice this is 15 in an EU of 28 Member States and 14 in an EU of 27 
Member States. Since under this voting procedure no weighed votes are involved, as population 
sizes are of no significance, every state has exactly same power as every other state. The power is 
thus equally distributed among all Member States. In the EU28 each state holds approximately 3.6% 
of power, and in an EU27 that percentage rises to approximately 3.7%. After Brexit each EU Member 
States will gain slightly over 0.1% of power in the context of simple majority voting.  
 
  

                                                           
52 Article 44, EBA Regulation, quoted in full in footnote 106 below. Note that the single supervisory mechanism applies 
automatically to Eurozone member states, but the participation of non-Eurozone countries only participate on a voluntary 
basis; to date no non-Eurozone countries participate. 
53 Article 238(1) TFEU. 
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3. REPRESENTATION OF MEMBER STATES IN THE EUROPEAN PARLIAMENT 
 
The Parliament represents citizens, while the Council represents Member States.54  

�Citizens are directly represented at Union level in the European Parliament. Member States 
are represented in the European Council by their Heads of State or Government and in the 
Council by their governments, themselves democratically accountable either to their 
national Parliaments, or to their citizens.� 
 

The departure of the United Kingdom from the Union has two major consequences for the 
Parliament. It reduces the number of citizens to be represented, and the number of Member State 
constituencies. This implies the withdrawal leads to a new balance in the composition of the 
membership of the Parliament. This has two types of consequences. The first relates to the political 
dynamics within the Parliament, and the second relates to the composition of the Parliament.  

3.1. Implications of Brexit for political dynamics in the Parliament 

The 73 seats of members of the Parliament elected in the United Kingdom (henceforth: �British MEPs�) 
will have a clear political impact on the political groups within the Parliament as they currently exist, 
ceteris paribus (all other things being equal). To this extent shifts can be indicated, but we must 
realize that the ceteris paribus condition cannot be fulfilled in practice � some other things can be 
expected to change as a consequence of the 2019 elections for the Parliament.  

Briefly, the present British MEPs are concentrated mainly in the Socialists and Democrats (S&D) 
group, which would lose 20 Labour MEPs (out of currently 187); the European Conservative and 
Reformist Group (ECR), which would also lose 19 Conservative and Ulster Unionist members (out of 
75); the European of Freedom and Direct Democracy (EFDD), which would lose 17 UKIP members 
(out of 41); the Greens/European Free Alliance Group (G/EFA) would lose 6 members (out of 52); and 
the Europe of Nations and Freedoms (ENF) would lose 4 members (out of 37); the European People�s 
Party would lose 2 members (out of 217); while the Liberal Group (ALDE � presently 68 members), 
the European United Left (GUE � presently 52) would each lose one member; there are three non-
attached UK members.55  

This would make for a shift among groups, for instance in as far as (ceteris paribus) the EFDD would 
no longer comply with the requirements for forming a parliamentary group � although obviously, 
new populist parties elected in other Member States might join in 2019. At any rate, the history of 
the parliamentary groups in the Parliament shows that many groups tend to be quite fluid with new 
parties (re-)joining and splitting off from existing ones. The choice of group for a party like La 
République en Marche, and the AfD could make much difference for the composition of ideological 
groups. If the elections of May 2019 are to reflect recent developments of elections within Member 
States, the S&D might be expected to suffer, while populist and right wing parties might grow 
significantly. At the time of writing, this remains a matter of speculation.  

 

                                                           
54 Art. 10(2) TEU. 
55 Numbers are based  on:  
http://www.europarl.europa.eu/meps/en/search/advanced?name=&groupCode=2970&countryCode=GB&constituency=
&bodyType=ALL ; last consulted on 1 February 2019.  
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3.2. Representation in the European Parliament: constitutional concept and 
historical trajectory  

The history of the Treaty provisions on what is now the Parliament shows a shift in its very 
representative nature. This is expressed most clearly in the difference in wording of the earlier 
provision as compared with the present one.  

Prior to the entry into force of the Lisbon Treaty, the Parliament was said to consist of �representatives 
of the peoples of the States brought together in the Community�. Since the Lisbon Treaty, the Treaty on 
European Union provides that the Parliament is composed of �representatives of the Union’s citizens�.  

From a representation of the peoples of the Member States, it has become a representation of the 
citizens as such. The formulation of the Court of Justice in the 1980s that through the Parliament �the 
peoples should take part in the exercise of power through the intermediary of a representative 
assembly�, no longer applies. The Parliament is no longer a representation of particular Member State 
peoples, and therefore not of the Member States� substratum of persons either. It represents the 
persons forming the Union, similar to national parliaments representing the persons forming the 
states.  

This has been understood to have practical implications. As representatives of all citizens, members 
of the Parliament can participate in deliberations and decisions on any matter, independent of 
whether they are elected in a constituency of a Member State that does or does not participate in 
the relevant matter.56 This is reflected in the law and practice of the institutions, where this means, 
for instance, that the participation by British MEPs in the Parliament�s deliberations and voting on 
Brexit is not suspended. Similarly, MEPs from Member States under scrutiny under Article 7 TEU (back 
sliding on the EU�s founding values) participate in the relevant deliberations and votes. This contrasts 
with the rules and practice within the Council, where the UK cannot participate in the Article 50 TEU 
deliberations and votes. Member States under Article 7 TEU scrutiny cannot participate in the 
Council vote either. The explanation is clear and simple: the Council represents the Member States, 
the Parliament the citizens of the Union.  

The shift towards representation of citizens, rather than Member State peoples, also reflects a 
broader representational aspect inherent in the nature of parliaments and their members in the 
democratic tradition of Europe. In modern national parliaments in Europe, the members of 
parliament represent not merely any particular limited group; parliamentary representation is not a 
mechanistic reproduction of those who have elected them. Parliaments represent the whole of the 
body politic, the commonweal; their members have the vocation to represent and act in the general 
interest in accordance with the free mandate that has been given to them by the electorate. This 
implies that members of parliament not only represent their particular voters. They also represent 
those who cannot vote, those who do not have the right to vote as well as those who have not 
actually voted, such as minors, non-nationals and others. Members of parliament decide not only for 
their voters but decide what affects all over whom the polity or political community has jurisdiction. 
That the principles quod omnes tangit and no taxation without representation form part of the 
European political tradition, suggests that the representational role of the Parliament does not fully 
coincide with and is exhausted by its electorate.  

In this context, we point out that in the Council, the qualified majority rules in the Treaties refer to 
population size of the Union composed of the populations of the Member States, for which the 

                                                           
56 K. Lenaerts and P. Van Nuffel, European Union law,  Robert Bray, Nathan Cambien (eds.), London : Sweet & Maxwell, 3rd 
ed., 2011, p. 462. 
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