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1. INTRODUCTION 

1.1. Research question and approach  

“I have never known much good done by those who affected to trade for the public good”, 

stated Adam Smith in his 1776 Wealth of Nations, “it is an affectation, indeed, not very common 

among merchants, and very few words need be employed in dissuading them from it.”
1
 While 

Smith’s work has fundamentally inspired the economic theory underlying (EU) competition law, 

this statement does not reflect the EU state of affairs. On the contrary, much ink has been 

spilled over the question of whether - and, if so, how - non-competition interests should or 

could be taken into account to justify an otherwise anti-competitive agreement prohibited by 

Article 101 TFEU. For lack of a better term, this process is referred to in this dissertation as the 

balancing of competition and non-competition interests (“balancing”).
2
 

The story behind Article 101 TFEU balancing is to a large extent the tale of the development 

of EU competition law and policy itself.
3
 It can be traced as far back as 1957 when Article 101 

TFEU (ex. Articles 85 EEC and 81 EC) was first included in the Rome Treaty establishing the 

European Community. The vague wording of the Article suggests that there is room for 

consideration of non-competition interests, but it details neither the precise extent of such 

balancing nor the test guiding it. Over the years, the Council, Commission, EU Courts, and 

European Parliament have repeatedly endorsed consideration of non-competition interests – 

such as employment, environment, and culture – within the enforcement of Article 101 TFEU. 

They have emphasised that EU competition law is not an end unto itself, but rather an 

instrument for achieving the EU Treaty’s economic and social goals.
4
 Despite this, the rationale, 

method, and limits for considering non-competition interests remain persistently subject to 

political discussion. Favouring consensus over clarity, the EU institutions and the Member States 

have never codified the Article’s goals or defined a comprehensive balancing framework in EU 

primary or secondary law.  

 

1
 Emphasis added. (Smith, 1776), 572. 

2 On the different types of balancing processes in EU competition law see Section 4.1.2 below and 
(Nicolaides 2005), 125-126. 

3
 This is elaborated in Chapter 2. 

4
 For example, former Competition Commissioner (van Miert 1993), 1. Also see Ibid. 
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At the same time, in the past, this practice had rather limited consequences. The narrow 

competences of the EU in its early years resulted in comparably narrow areas of conflict 

between competition and non-competition interests. Moreover, the enforcement structure was 

well suited to address those conflicts. Under the old enforcement regime of Regulation 17/62, 

all agreements were notified to the Commission prior to their implementation. The Commission 

balanced competition and non-competition interests in a centralised and ex-ante manner. 

Although the Commission did not develop a set of balancing principles, it followed a fairly 

predictable form-based approach. It permitted certain types of restrictions and prohibited others 

according to formalistic rules of thumb. 

Therefore, the debate over the role of non-competition interests was only revived around 

the turn of the millennium, when the Commission advocated a comprehensive three-pillared 

reform to the enforcement of EU competition law (the “modernisation”). As elaborated below, 

each of the three pillars of modernisation raised fundamental questions as to the role of non-

competition interests in the enforcement of Article 101 TFEU.
5
 

Under the first substantive pillar of modernisation, the Commission adopted a set of 

guidelines and notices introducing more stringent economic thinking to EU competition law and 

policy. Those policy papers offered a new interpretation of Article 101 TFEU, which considerably 

reduced the role of non-competition interests under the Article. According to this new approach, 

Article 101 TFEU must be understood as directed at the protection of competition as a means of 

enhancing consumer welfare. Subsequently, many non-competition interests that had previously 

been taken into account under Article 101 TFEU were no longer applicable in the Commission’s 

view, at least to the extent they could not be expressed in efficiency or monetary terms. 

The Commission’s new approach encountered a two-front opposition: First, from a 

constitutional perspective, the compatibility of the Commission’s new approach with EU law is at 

the very least questionable. The limited role of non-competition interests cannot be squared 

with the EU Courts’ earlier case law on balancing. Legally-hierarchically, the Commission is not 

competent to alter the substantive scope of the EU competition provisions by means of soft-law 

policy papers. Second, from a political perspective, the development of the EU has created new 

areas of conflict between competition and non-competition interests. In particular, as more and 

more traditionally public sectors of the economy become subject to EU competition law, the 

5
 The three pillars of modernisation and their effects on balancing are elaborated in Chapter 2, Section 5.4. 
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Commission has to balance the protection of competition against the Member States’ 

sovereignty as a reflection of their national public interests. The tension between competition 

and non-competition interests grew following the economic crisis of 2008 and the EU’s political 

crisis at the beginning of the 2010s, bringing to the forefront new questions about the desirable 

boundaries of EU competition law.  

To make matters even more complicated, the balancing also transformed in the wake of the 

procedural and institutional pillars of modernisation. In parallel with the substantive 

modernisation, Regulation 1/2003, which entered into force in May 2004, swept away the old 

centralised notification regime in favour of radical institutional and procedural reform. Under the 

institutional pillar of modernisation, the enforcement of Article 101 TFEU was decentralised; 

national competition authorities (“NCAs”) and courts were entrusted with powers allowing them 

to fully apply Article 101 TFEU. To this end, NCAs exercise discretionary powers to balance 

competition and non-competition interests. Since the Commission’s notices and guidelines are 

binding on the Commission alone, NCAs may adopt diverging interpretations where EU primary 

and secondary laws or the EU Courts’ case law do not prescribe otherwise and subject to the 

duty of sincere cooperation anchored in Article 4(3) TEU.
6
 NCAs enjoy a wide margin of 

discretion to shape their national approaches to balancing on the basis of their respective legal, 

economic, and social traditions. Accordingly, this decentralisation, coupled with the lack of a 

clear balancing framework, bears the serious risk that Article 101 TFEU is not enforced in a 

uniform manner across the EU. 

The procedural pillar of modernisation further aggravates this risk. Under the realm of 

Regulation 1/2003, undertakings no longer give notification of their agreements prior to 

implementation. Rather, undertakings must self-assess the compatibility of their agreements 

with Article 101 TFEU, and particularly, evaluate whether non-competition interests can justify 

an otherwise anti-competitive agreement. This self-assessment regime is based on the 

assumption that the principles governing the enforcement of Article 101 TFEU are sufficiently 

clear. In such circumstances, the lack of a coherent and uniform framework to guide balancing 

runs counter to the very premise of the self-assessment regime, thereby raising serious 

concerns about legal uncertainty and fragmentation weaknesses. 

6
 The impact of Article 4(3) TEU on the Member States’ and national enforcers’ discretion to adopt 

diverging balancing interpretations is further discussed in Chapter 3, Section 6.3.1 and Chapter 5, 
Section 2.2. 
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Against this background, this dissertation addresses the following research questions: How 

has the balancing of competition and non-competition interests in the enforcement of Article 

101 TFEU evolved between 1958 and 2017? How has this evolvement affected the objectives of 

the enforcement, namely its effectiveness, uniformity, and legal certainty? 

Admittedly, an impressive array of legal scholarship has already explored the role of non-

competition interests under Article 101 TFEU and the shift in the Commission’s approach from 

doctrinal, historical, constitutional and economic perspectives.
7
 Yet, thus far only limited 

attention has been given to the manner in which the EU and national competition enforcers 

have actually administered this balancing. Studying balancing as it is applied in practice is 

especially important given the lack of a clear EU balancing framework. Under those 

circumstances, the dissertation asserts that the rules governing balancing must be deduced 

from the enforcement of Article 101 TFEU by the various competition enforcers.  

To overcome this gap, the dissertation takes a novel combination of empirical, doctrinal, and 

normative approaches. The first empirical stage applies systematic content analysis (“coding”) to 

all Article 101 TFEU proceedings investigated by the Commission, EU Courts and the NCAs and 

courts of five representative Member States
8
 (the “competition enforcers”) - from the creation of 

the EEC in 1958 through 2017. Covering more than 3100 proceedings, the empirical insights offer 

a systematic quantitative and qualitative overview of balancing as applied in practice. As 

elaborated in Section 3.1 below, this empirical approach not only assists in identifying explicit 

forms of balancing in which the competition enforcers have overtly considered non-competition 

interests; it also sheds light on the so-called “dark matter” of balancing, namely the invisible 

forms of balancing triggered by the institutional setup and specific procedures of the competition 

enforcers. In particular, the dissertation uncovers balancing that has taken place in the course of 

the competition enforcers’ detection of infringements, selection of enforcement targets, choice of 

legal instruments, and imposition of remedies. 

7 
For example, see (Frazer 1990);

 
(Gyselen 1994); (Wesseling 1999), 77-113; (Ehlermann 2000);

 

(Mortelmans 2001); (Schmidt 2001); (Monti 2002);
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This empirical analysis relies on a functional comparative law approach.
9
 Hence, it 

acknowledges that EU competition law is applied by different enforcers, which vary in their legal 

and political structures, competencies and interpretations of the law. The comparative approach 

is sensitive to the implication of such diversity in the decentralised enforcement regime of EU 

competition law.  

The second doctrinal stage builds on the empirical findings as a baseline to identify the 

modalities underlying the balancing practices of the EU and national enforcers.
10

 Aiming at 

answering the first part of the research question (“how has the balancing evolved between 

1958-2017”), it lays down a comprehensive description of the development of the principles, 

rules, and concepts governing balancing over the years and across the Member States.  

Finally, the third normative stage critically evaluates the balancing practices. Aiming to 

answer the second part of the research question (“how has this evolvement affected the 

objectives of the enforcement”), it approaches this exercise from an internal perspective. 

Accordingly, the dissertation uses the objectives of Article 101 TFEU enforcement as the 

standard for appraisal of the competition enforcers’ balancing practices.
11

 Those objectives are 

stated in Regulation 1/2003, which is aimed at ensuring the effectiveness, uniformity, and legal 

certainty of enforcement (“normative benchmarks”). 

1.2. Six balancing tools 

Traditionally, Article 101(3) TFEU has been seen as the main Treaty provision for balancing 

competition and non-competition interests within Article 101 TFEU. However, Article 101(3) 

TFEU is certainly not the only legal tool to take account of non-competition interests. In fact, the 

empirical findings presented in this dissertation show that Article 101(3) TFEU, far from being 

the primary balancing tool, can be classified as one of six different types of balancing tools. 

The dissertation examines substantive balancing tools, including (i) Article 101(3) TFEU 

individual exemptions/exceptions; (ii) Block exemption regulations (“BERs”); and (iii) Article 

101(1) TFEU exceptions. These substantive balancing tools have been the focus of most 

previous scholarship.  

9
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10
 (Smits 2017), 5. 

11
 The notion of the internal perspective of law, also known as the internal aspect of law, was developed 

in the work of Hart. See (Hart & Green 2012), 98-99, 314. 
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In addition, the dissertation studies how non-competition interests are being taken into 

account using national balancing tools, namely via (iv) unique national exceptions to Article 101 

TFEU that originate from Member States’ rules.  

Finally, the dissertation assesses procedural balancing tools embedded in (v) the remedies 

imposed for an Article 101 TFEU infringement, which include accepting commitment or 

moderating fines; and (vi) priority setting choices of the various competition enforcers. 

Supported by empirical evidence, the dissertation submits that balancing not only takes place 

when applying Article 101 TFEU but also when a choice is made not to apply the Article to 

agreements that generate certain non-competition benefits.  

The choice between the various balancing tools is not neutral. Each tool assigns a different 

weight and function to non-competition interests. In particular, the dissertation identifies three 

aspects in which balancing differs across the range of balancing tools: First, the types of benefit 

that can be taken into account (i.e., only economic efficiencies, or also broader non-economic 

benefits for society as a whole); second, the types of balancing process (i.e., the legal or 

economic standard for weighing competing interests); and third, the intensity of control 

(including evidential requirements). The dissertation, as the next section demonstrates, is 

structured around those six balancing tools. 

1.3. Structure 

The dissertation is structured as follows. Chapter 1 introduces the research topic and context 

and sets out the definitions and the methodology guiding the dissertation. It justifies the narrow 

definition of competition interests advocated by this dissertation and elaborates on the scope 

and design of the empirical study. In addition, it defines the normative benchmarks that are 

used throughout the dissertation to evaluate the empirical findings. 

Chapter 2 provides a historical overview of the development of Article 101 TFEU balancing 

to frame and identify the uncertainties surrounding it. The chapter begins with the EU primary 

and secondary law provisions, illustrating that they do not prescribe a clear balancing 

framework. Against this backdrop, the chapter shows that the balancing principles have been 

greatly shaped by the practices of the Commission and EU Courts. It affirms that the 

development of the balancing principles is best understood by sorting the practices into four 

enforcement periods, which are then explored throughout the empirical chapters of the 

dissertation. In addition to the developments at the EU level, the chapter devotes special In addition, the dissertation studies how non-competition interests are being taken into 
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attention to the competition law setup and balancing approaches of each of the five Member 

States examined in the dissertation. 

Chapters 3-8 present and evaluate the empirical findings. Each chapter provides an 

empirical and legal overview of one balancing tool, mapping the quantitative and qualitative 

aspects of balancing as applied in practice. It highlights the frequency of invoking and accepting 

the balancing tool, and analyses the three aspects of each balancing tool, namely the type of 

benefits that were taken into account, the balancing process, and the intensity of control. 

Moreover, each chapter examines the role of EU and national courts in scrutinising the 

application of the balancing tools. It illustrates that the courts have adopted diverse 

approaches to balancing, which have in turn left the Commission and NCAs with different 

levels of discretion to balance. Finally, each chapter evaluates the balancing practices against 

the normative benchmarks. 

Chapters 3-5 first detail the enforcement of the substantive balancing tools. Chapter 3 

studies the enforcement of Article 101(3) TFEU individual exemptions/exceptions. It reveals a 

great divergence in the frequency with which the Commission, NCAs, and EU and national 

courts have invoked and accepted the Article 101(3) TFEU balancing tool, as well as their 

interpretations of the types of relevant benefits, the balancing process, and the intensity of 

control. Moreover, it uncovers the “death” of Article 101(3) TFEU exceptions in the 

Commission’s practice following modernisation.  

Chapter 4 focuses on the balancing embedded in BERs. It submits that although the 

function of BERs is usually perceived as a means for reducing the administrative workload, they 

have also been used as a tool to balance competition and non-competition interests. 

Chapter 5 is dedicated to Article 101(1) TFEU balancing tools. It shows that unlike most of 

the balancing tools that are based on EU primary or secondary law and which were largely 

developed by the Commission, the balancing tools of Article 101(1) TFEU are predominantly 

derived from the CJEU’s case law. This chapter reveals that the CJEU introduced those tools to 

counterbalance the Commission’s broad interpretation of what constitutes a restriction of 

competition falling within the ambit of Article 101(1) TFEU. The CJEU has held that agreements 

restricting the commercial freedom of parties might escape the prohibition of Article 101(1) 

TFEU if they are necessary for attaining social or efficiency-related goals. 
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In short, Chapters 3-5 demonstrate that prior to the modernisation, those substantive 

balancing tools facilitated much of the balancing debate. Yet, following modernisation, they 

have rarely been invoked or accepted. Nevertheless, this does not mean that non-competition 

interests no longer play a role. Rather, Chapters 6-8 reveal that the balancing has only shifted 

to national and procedural balancing tools.  

Accordingly, Chapter 6 studies the balancing entrenched in unique national rules of the 

Member States. Those national balancing tools bear significantly on balancing in the 

decentralised enforcement era, during which almost 90% of Article 101 TFEU proceedings have 

taken place in front of NCAs. Despite its limited length, this chapter is essential for highlighting 

the doubts about the compatibility of those national exceptions with EU competition law, a topic 

that has been largely overlooked by legal scholarship. 

Chapters 7 and 8 examine the procedural balancing tools. Chapter 7 maps balancing by way 

of imposing remedies, i.e. accepting commitments or moderating fines for an infringement. It 

demonstrates that, at times, the remedies imposed have gone beyond what was essential for 

the achievement of punitive, restorative or deterrence objectives, so as to give weight to non-

competition interests. In fact, the empirical findings presented in this chapter illustrate that, 

following modernisation, the consideration of many non-competition interests that had 

previously been examined by applying the substantive balancing tools of Articles 101(1) and (3) 

TFEU, has shifted to the procedural stage of imposing remedies. 

Chapter 8 investigates balancing by setting enforcement priorities. Setting enforcement 

priorities is an inherent feature of any administrative action. It is a necessary precondition for 

allowing the Commission and NCAs to make effective use of their scarce resources to ensure 

effective enforcement of Article 101 TFEU. At the same time, enforcement choices are not just 

about achieving compliance with Article 101 TFEU but are also for determining the scope and 

boundaries of the Article. To this extent, this chapter shows that the transition from a prior-

notification to a self-assessment enforcement regime has entrusted the Commission and NCAs 

with a new balancing tool in the form of their priority-setting powers.  

Finally, Chapter 9 concludes and reflects on the empirical findings presented in the previous 

chapters. It reveals a remarkable three-fold shift in the role of non-competition interests in the 

post-modernisation era: first, a shift in the types of balancing tools employed in practice, 

reflecting a transition from substantive to procedural balancing tools; second, a shift in the locus In short, Chapters 3-5 demonstrate that prior to the modernisation, those substantive 
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Finally, Chapter 9 concludes and reflects on the empirical findings presented in the previous 
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of the balancing tools, from EU- to Member States-based balancing; and third, a shift from an 

active to a passive role of the EU Courts in shaping the balancing principles. The chapter 

maintains that while the modernisation of EU competition law might have been successful in 

general, its effect on balancing has been counterproductive. More specifically, it has hindered the 

attainment of the very objective of Regulation 1/2003, that is, effective, uniform and legally 

certain balancing. 

1.4. Contribution to the literature 

This dissertation contributes to the existing scholarship on the role of non-competition interests 

under Article 101 TFEU in four ways: First, it examines the role of non-competition interests on 

the basis of a quantitative and qualitative empirical data. As mentioned, despite the extensive 

legal scholarship on this topic,
12

 thus far only very limited attention has been given to the 

manner in which EU and national competition enforcers have actually administered this 

balancing in practice. 

Second, the dissertation advances the very limited empirical study of EU law in general, and 

EU competition law in particular.
13

 To this end, this is the first study to present a complete 

qualitative and quantitative analysis of Article 101 TFEU proceedings.
14

 This analysis identifies 

trends and draws conclusions that cannot be observed in a framework of positive or normative 

legal studies, which are based on anecdotal evidence and case studies. 

Third, the dissertation sheds new light on national balancing practices. The study of national 

enforcement is particularly significant following the entry into force of Regulation 1/2003, by 

which the vast majority of the public enforcement of Article 101 TFEU – and, consequently, of 

balancing - takes place in front of NCAs.
15

 Nevertheless, to date, national practices have been 

predominantly overlooked. Most of the scholarship has been confined to the balancing 

prescribed at the EU level, as applied by the Commission and EU Courts.
16

 The dissertation 

provides a unique perspective on the enforcement challenges in the era of decentralised 

enforcement. 
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Fourth, the dissertation offers an all-inclusive overview of substantive and procedural 

balancing tools. While most of the previous scholarship has been confined to the balancing 

embedded in the substantive balancing tools of Article 101(1) and (3) TFEU, the dissertation 

also studies the invisible balancing entrenched in setting the enforcement priorities and 

remedies (the so-called “dark matter” of balancing).
17

 

With the combination of the above four contributions, the dissertation establishes a 

fundamental point of reference for reflection on or reforming existing balancing practices. The 

next section sets the scene for the rest of the dissertation: It defines and justifies the definition 

of competition and non-competition interests used for the purpose of this dissertation. 

2. COMPETITION AND NON-COMPETITION INTERESTS: A DIALECTIC APPROACH  

The term competition interests is used in this dissertation in a narrow sense. It refers to the 

protection of the competitive process and competitive structure as such.
18

 Competition interests 

thus reflect an objective and independent economic value. This definition matches the premise 

of Regulation 1/2003, which declares that the objective of Article 101 TFEU is “the protection of 

competition on the market”.
19

 

All other interests are referred to as non-competition interests. These interests include 

economic and non-economic values such as consumer welfare, economic efficiency, industrial 

policy, growth, market and social stability, market integration, environment, and culture. Hence, 

as further elaborated in Chapter 2, non-competition interests include both economic and non-

economic benefits.
20

 In particular, interests that are often attributed to the objectives of EU 

competition policy, namely economic freedom, market integration, and welfare, are classified as 

non-competition interests. Chapter 2 further shows that those three objectives encompass various 

political-societal values, none of which are directly related to the competitive process or structure 

17
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exerted in the market by different players in search of market shares and profits. It is a game of outdoing 
one another in winning customers, so that customers will purchase a given company’s goods or services”.  
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as such. The protection of competition interests is one means to achieve these outcomes or 

objectives, which might need to be balanced against other non-competition interests.
21

  

This narrow definition of competition interests reflects a so-called dialectic approach to 

competition law, advocated by and detailed in the work of Andriychuk.
22

 Dialectics is a method 

of legal reasoning in which controversy between norms is considered inevitable and productive. 

Instead of searching for a definition of competition interests that reconciles the different 

objectives of Article 101 TFEU and of EU competition policy as a whole, the dialectic approach 

focuses on the discourse between the different objectives. Inconsistency between those social 

and economic objectives is regarded, in and of itself, as an engine that stimulates the 

development of competition law.
23

 The manner in which competition interests interact with non-

competition interests is used to reflect on the internal conflicts within the law and to understand 

the scope of Article 101 TFEU. 

Notably, the dialectic approach to the definition of competition interests used in this 

dissertation departs from those used in previous scholarship on the role of non-competition 

interests in Article 101 TFEU. Many studies have incorporated into the notion of competition 

interests, or a comparable term, not only the protection of the competitive process and structure 

but also some of the objectives of EU competition policy and particularly economic welfare. 

Those definitions centre on the outcomes or effects of competition, and not on the competitive 

structure and process as such. For instance, Semmelmann, Townley, and Van Rompuy classify 

efficiency-related considerations as competition interests.
24

 Monti opts for an even broader 

definition, including, in addition to efficiency, economic freedom and market integration.
25

 

These broad definitions represent a holistic approach. They do not focus on the core 

objective of Article 101 TFEU, namely the promotion of competition process and structure. 

Instead, they define competition interests with reference to the overarching objectives of the 

21
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EU in general, and EU competition policy in particular.
26

 Under a holistic approach, the definition 

of competition interests reflects an internal balance between the different economic and social 

objectives of EU competition policy. Unlike the dialectical approach, such a holistic definition 

entails a policy choice. It seeks to build up a harmonious homogenous hierarchy between the 

different objectives. Accordingly, agreements are classified as promoting competition interests 

to the extent they help attain a certain outcome, for instance, enhancing welfare, promoting the 

single market or protecting individual freedoms. 

The differences between the dialectic and holistic approaches are illustrated by Figure 1.1. 

The figure shows that a dialectic approach defines competition interests and assesses balancing 

with reference to the narrow objective of Article 101 TFEU, i.e. the protection of the 

competition process and structure itself. In comparison, a holistic approach focuses on the 

general function the provision serves in the EU legal order. 

  Figure 1.1: Dialectic and holistic approaches 
 
 
 
 
 
 
 
 

 

A dialectic approach to competition interests offers various advantages for the purpose of this 

dissertation. The definition provides a solid theoretical framework for assessing balancing. A 

dialectic approach is based on the assumption that no economic or legal theory is sufficiently rigid 

to provide a precise description of balancing practices. Because the objectives of EU competition 

policy are policy preferences that cannot be prioritised by objective economic models,
27

 a reliance 

on a holistic approach could not provide an unequivocal yardstick to reconcile the clashing interests. 
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Instead of trying to resolve conflicts between competition and non-competition interests, a dialectic 

approach aims to understand the manner competition is balanced vis-à-vis other interests.
28

  

A dialectical approach also corresponds to the systematic content analysis methodology 

deployed in this dissertation and detailed in Section 3 below. A dialectical approach deconstructs 

the legal and economic notions guiding balancing into basic building blocks, which can be 

recorded empirically. Because a dialectical approach defines competition interests as a self-

standing value, competition and non-competition interests can be accurately identified. A holistic 

approach, on the other hand, is unsuitable for a systematic content analysis. Since the three 

objectives of EU competition policy are broad and vague, a holistic definition requires discretion in 

deciding how to classify an agreement. As Ezrachi aptly observed, it is possible to broaden the 

objectives of EU competition policy to include almost every interest. Comparing the characteristics 

of competition law to a sponge, he notes: “the ability to stretch or narrow its [competition law’s] 

application and harness it, at times, to protect a wide range of social goals. They illustrate the 

possible ‘instrumentalisation’ of competition law: advancing goals which may go beyond the 

competitive process as understood by many. When coupled with politically dependent 

enforcement structures, the ‘sponge’ may well become arbitrary and less predictable.”
29

  

Moreover, a holistic approach cannot empirically capture situations of conflict amongst the 

three objectives of EU competition policy themselves. For instance, a price-fixing agreement 

between manufacturers from several Member States might be classified as anti-competitive since 

it increases prices and impedes consumer welfare (the welfare objective) but pro-competitive 

since it makes it easier to trade across borders (the market integration objective). Therefore, a 

holistic approach is unsuitable to pinpoint and categorise balancing between the three objectives. 

Finally, a dialectical approach to competition interests is also better suited to capture the 

differences between the balancing practices of the EU and national enforcers. There is no 

consensus among the Member States that the three objectives of EU competition policy guide 

the enforcement practices of their NCAs.
30

 A prominent example is Germany, which declares 

that it focuses on the competitive process rather than on the consumer welfare standard 

28
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advanced by the Commission.
31

 Therefore, a holistic definition classifying the three objectives as 

competition interests may go against national interpretations. A narrow definition of competition 

interests provides a more nuanced analysis of national practices. 

In any event, it must be emphasised that the dialectic approach to the definition of 

competition interests does not deny that the three objectives of EU competition policy, or any 

other interest for that matter, are or should be the overarching aims of EU competition policy, 

or of Article 101 TFEU. It merely recognises, from a methodological point of view, that the 

objectives might not be entirely consistent with the promotion of competition interests or with 

one another. All non-competition interests, including the three objectives of EU competition 

policy, are recorded in the empirical study. The dialectical approach, consequently, does not 

preclude including or excluding them from further analyses. 

3. SYSTEMATIC CONTENT ANALYSIS 

In his 1928 inaugural address as President of the American Association of Law Schools, Oliphant 

called for reliance on empirical methods to study the function of US law. “Our case material is a 

gold mine for scientific work”, he observed, yet “it has not been scientifically exploited”.
32

 From 

the late 1950s, American scholars have used empirical methods to explore legal questions, 

resulting in an impressive collection of studies.
33

 This stream of legal scholarship is rooted in 

Legal Realism, which rejects Legal Formalism's search for independent doctrines of law that 

constrain legal actors.
34

 No such parallel development took place in Europe. Oliphant’s 

statement still holds true for the legal study of EU law in general, and of EU competition law in 

particular. Beyond its direct contribution to the study of the research questions, therefore, this 

dissertation aspires to support the empirical endeavour of understanding EU competition law.  

The dissertation adheres to one form of empirical legal research, that is, a systematic 

content analysis of Article 101 TFEU proceedings. Systematic content analysis of legal texts can 

be described as a hybrid of traditional legal methodologies and empirical research, or as a 

unique legal empirical methodology.
35

 It consists of recording features of legal documents - in 
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this dissertation: decisions and judgments - and drawing inferences about their use and 

meaning. This technique is also labelled as coding.
36

 

Because systematic content analysis is a technique rarely used in European legal scholarship, it 

may be worth dedicating a few words to the methodology guiding the coding and the design of 

this study. For this purpose, after presenting the promises and pitfalls of systematic content 

analysis, this section describes the best practices of such method as identified by Hall and 

Wright.
37

 According to those best practices, this study is based on the following three stages: (i) 

case selection: creating a database of cases on the basis of robust selection criteria; (ii) coding: 

coding cases in a consistent and reliable manner, according to pre-defined protocol; and (iii) 

reflection: drawing inferences from the coding process on the basis of normative benchmarks. This 

section discusses the first two stages. The normative benchmarks are detailed in Section 4 below. 

3.1. Promises and pitfalls of systematic content analysis  

This dissertation applies systematic content analysis to identify the modalities of balancing 

competition and non-competition interests in public enforcement proceedings involving Article 

101 TFEU. One of the unique characteristics of content analysis, which distinguishes it from 

other more qualitative or interpretative methodologies, is its attempt to meet the standards of 

scientific research methods. Systematic content analysis offers a scientific understanding of the 

balancing practices themselves, by way of generating falsifiable and reproducible knowledge 

about the competition enforcers’ practices.
38

 It provides a tool for testing hypotheses on the 

basis of theory, ensuring the reliability, validity, and generalizability of the results. In this 

dissertation, it assists in identifying previously unnoticed balancing patterns, which are further 

interpreted using doctrinal and normative methodologies.
39

 Moreover, it is used to verify or 

refute theories on balancing that have been based on anecdotal or subjective studies.
40

  

Systematic content analysis provides an analytical method for understanding large numbers 

of proceedings. This is based on the assumption that each of the proceedings has roughly the 

same value. It therefore represents a departure from traditional legal analysis, which tends to 

focus on leading cases or precedent. This methodology views the decisional practices of 

36
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competition enforcers as not only a reflection of the law but rather as the law itself.
41

 This 

dissertation asserts that this is predominantly true with respect to the enforcement of EU 

competition law. As detailed in Chapter 2, the wording of the Treaty tells us little about the 

particularities of balancing, and the EU Courts have not yet supplied an overall balancing 

framework. Similarly, the non-binding Commission’s guidelines and notices outline only a 

general normative perspective. In the absence of a designated balancing framework, the 

balancing rules are substantially reflected by case law. Especially under Regulation 1/2003’s 

self-assessment regime, undertakings evaluate their compliance with EU competition rules 

essentially pursuant to Commission, NCA, and court practices.
42

  

At the same time, it is important to acknowledge the limitations inherent to content analysis 

and hence of this dissertation. First, content analysis is not designed to predict or explain the 

outcomes of proceedings. It does not study causality. It uses the details gleaned from 

decisional practices to understand the body of case law.
43

 This research method is also known 

as descriptive statistics.
44

  

Second, content analysis is restricted to the endogenic information extracted from the 

examined proceedings, without reference to exogenous data. In other words, the empirical 

findings do not contain considerations that are not reflected within the wording of the cases. 

Admittedly, this is an important limitation of this dissertation. Yet, as already mentioned, 

analysis of the cases merits an important study; they represent the law in practice and are the 

main source of information directing undertakings’ conduct. The cases demonstrate the factual 

and analytical richness of questions that come before competition enforcers and courts, how 

undertakings structure their arguments, and how the enforcers reason their decisions.
45

  

Third, another limitation of any content analysis of case law relates to the fact that not all 

infringements result in a reasoned administrative act. While the database of cases purports to 

cover all public enforcement of Article 101 TFEU,
46

 aspiring to encompass all consideration of non-

competition interests, it cannot fully code infringements that did not end with a reasoned 

41
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decision.
47

 There are several types of Article 101 TFEU infringement that have not been recorded 

in the database: the database does not include information on undetected infringements, which 

are estimated to be the vast majority of anti-competitive agreements;
48

 the database does not 

record detected infringements if no administrative procedure was initiated or if the investigation 

was dropped without publication; finally, the database holds only partial information on cases in 

which competition enforcers did not issue an Article 101 TFEU decision on the merits. Balancing 

by means of alternative instruments (e.g., sector regulation, markets-work) or procedural 

balancing tools (e.g., commitments or fines), is not fully reflected in the database. Consequently, 

it must be acknowledged that there is a large body of unidentified “dark-matter” Article 101 TFEU 

infringements. This caveat applies to the use of the database and what can be learned from it.
49

  

This dark-matter, referred to by Davies and Ormosi as the “known unknowns”
50

 and 

summarised by Figure 1.2, may certainly involve balancing. Of the totality of anti-competitive 

agreements in the EU market, only agreements handled by explicit balancing tools are fully 

represented in the database. 

Figure 1.2: The "dark matter" of balancing
51

 

      

Despite this limitation, the dark matter is a noteworthy subject of study in itself. As 

demonstrated in Chapter 8, the choices competition enforcers make when devising detection 

policies, setting enforcement targets, choosing which legal instrument to apply to a case, and 

47
 (Davies & Ormosi 2010), 34-35. 

48
 For example (Combe et al. 2008) estimated detection chance between 12.9% and 13.2%. See also: 

(Davies & Ormosi 2010), 43; (Davies & Ormosi 2013). 
49

 (Carree et al. 2010), 98. 
50

 (Davies & Ormosi 2013), 4. 
51

 The proportions depicted for the various types of agreements are merely for purposes of illustration.  

gg

All anti-competitve  
agreements 

Detected 
agreements  agreements 

 
Investiged 
agreements  
Investig
agreeme  

 
 

Explict 
balancing 

tools 

Implict 
balancing 

tools 

decision.47 There are several types of Article 101 TFEU infringement that have not been recorded 

in the database: the database does not include information on undetected infringements, which 

are estimated to be the vast majority of anti-competitive agreements;48 the database does not 

record detected infringements if no administrative procedure was initiated or if the investigation 

was dropped without publication; finally, the database holds only partial information on cases in 

which competition enforcers did not issue an Article 101 TFEU decision on the merits. Balancing 

by means of alternative instruments (e.g., sector regulation, markets-work) or procedural 

balancing tools (e.g., commitments or fines), is not fully reflected in the database. Consequently, 

it must be acknowledged that there is a large body of unidentified “dark-matter” Article 101 TFEU 

infringements. This caveat applies to the use of the database and what can be learned from it.49  

This dark-matter, referred to by Davies and Ormosi as the “known unknowns” 50  and 

summarised by Figure 1.2, may certainly involve balancing. Of the totality of anti-competitive 

agreements in the EU market, only agreements handled by explicit balancing tools are fully 

represented in the database. 

Figure 1.2: The "dark matter" of balancing51 

      

Despite this limitation, the dark matter is a noteworthy subject of study in itself. As 

demonstrated in Chapter 8, the choices competition enforcers make when devising detection 

policies, setting enforcement targets, choosing which legal instrument to apply to a case, and 

47 (Davies & Ormosi 2010), 34-35. 
48 For example (Combe et al. 2008) estimated detection chance between 12.9% and 13.2%. See also: 

(Davies & Ormosi 2010), 43; (Davies & Ormosi 2013). 
49 (Carree et al. 2010), 98. 
50 (Davies & Ormosi 2013), 4. 
51 The proportions depicted for the various types of agreements are merely for purposes of illustration.  

g g

All anti-competitve  
agreements 

Detected 
agreements  agreements 

 
Investiged 
agreements  
Investig
agreeme 

 
 

Explict 
balancing 

tools 

Implict 
balancing 

tools 

decision.47 There are several types of Article 101 TFEU infringement that have not been recorded 

in the database: the database does not include information on undetected infringements, which 

are estimated to be the vast majority of anti-competitive agreements;48 the database does not 

record detected infringements if no administrative procedure was initiated or if the investigation 

was dropped without publication; finally, the database holds only partial information on cases in 

which competition enforcers did not issue an Article 101 TFEU decision on the merits. Balancing 

by means of alternative instruments (e.g., sector regulation, markets-work) or procedural 

balancing tools (e.g., commitments or fines), is not fully reflected in the database. Consequently, 

it must be acknowledged that there is a large body of unidentified “dark-matter” Article 101 TFEU 

infringements. This caveat applies to the use of the database and what can be learned from it.49  

This dark-matter, referred to by Davies and Ormosi as the “known unknowns” 50  and 

summarised by Figure 1.2, may certainly involve balancing. Of the totality of anti-competitive 

agreements in the EU market, only agreements handled by explicit balancing tools are fully 

represented in the database. 

Figure 1.2: The "dark matter" of balancing51 

      

Despite this limitation, the dark matter is a noteworthy subject of study in itself. As 

demonstrated in Chapter 8, the choices competition enforcers make when devising detection 

policies, setting enforcement targets, choosing which legal instrument to apply to a case, and 

47 (Davies & Ormosi 2010), 34-35. 
48 For example (Combe et al. 2008) estimated detection chance between 12.9% and 13.2%. See also: 

(Davies & Ormosi 2010), 43; (Davies & Ormosi 2013). 
49 (Carree et al. 2010), 98. 
50 (Davies & Ormosi 2013), 4. 
51 The proportions depicted for the various types of agreements are merely for purposes of illustration.  

g g

All anti-competitve  
agreements 

Detected 
agreements  agreements 

 
Investiged 
agreements  
Investig
agreeme 

 
 

Explict 
balancing 

tools 

Implict 
balancing 

tools 



shaping the remedies, are an independent form of balancing. This balancing tool is particularly 

significant since it is often implicit and overlooked. By identifying the entire scope of enforcement 

activities, the empirical exercise in this dissertation yields important conclusions also on the areas 

that have remained untouched by EU competition enforcement and in which anti-competitive 

agreements are de facto tolerated. The database thus allows evaluation of the balancing 

practices not only on the basis of observed cases, but also on the basis of unobserved cases.
52

 

3.2. The database: case selection and definitions  

The cases in the database were selected by applying methodical selection criteria, yielding a 

sufficiently large and representative sample of over 3100 cases. It is based on a robust, a priori 

selection method that allows drawing conclusions about the entire population of Article 101 

TFEU proceedings across the EU, while safeguarding against selection bias.
53

 As demonstrated 

below, the proceedings are essentially homogenous; they involve the public enforcement of 

Article 101 TFEU or closely related national equivalents. Differences that potentially impede 

uniformity are controlled for (e.g., between the Commission’s and NCAs’ institutional and 

procedural setup; differences in enforcement before and after entry into force of Regulation 

1/2003; differences between by-object and by-effect infringements). 

The following sections outline these selection criteria and clarify some of the definitions 

used throughout the dissertation. The latter are also summarised in the Table of Definitions 

found at the beginning of this dissertation. 

 Legal provisions 3.2.1.

The database comprises all public enforcement proceedings involving Article 101 TFEU. It also 

covers the identical versions of the Article in previous European Treaties (Articles 81 EC and 85 

EEC) and in the Agreement on European Economic Area (Article 53 EEA). Unless explicitly 

stated otherwise, references to Article 101 TFEU should be understood as references to those 

other identical provisions. Proceedings involving the enforcement of Article 101 TFEU and those 

identical provisions are labelled collectively as EU cases. 
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In addition, the database encompasses the public enforcement proceedings of the national 

provisions equivalent to Article 101 TFEU.
54

 The database includes cases in which both Article 

101 TFEU and the national equivalent were applied and cases where only the national provision 

was applied. Those proceedings are referred to as mixed-cases and purely national cases, 

respectively. EU cases, mixed-cases, and purely national cases are labelled collectively in this 

dissertation as Article 101 TFEU proceedings. Hence, this terminology is used as shorthand to 

refer to the enforcement of both the EU and/or the national equivalent provisions.  

The inclusion of purely national cases in the database has a three-fold aim. First, NCAs and 

EU and national courts have mostly ascribed virtually identical meaning to the EU and national 

prohibitions. They apply them interchangeably or without clearly distinguishing between the 

two, even when the wording of a national prohibition differs from its EU counterpart.
55

 This has 

led the CJEU to declare that it is competent to issue preliminary rulings on the interpretation of 

the national equivalent prohibitions even in purely national cases.
56

 Therefore, balancing 

principles that have been developed in national cases also inform the balancing applicable to 

Article 101 TFEU. Second, the inclusion of purely national cases is required to account for cases 

that gave no indication of whether they were based on the EU or the national provisions.
57

 

Finally, as elaborated in Chapter 8 Section 5.4, purely national cases provide insight into the 

application of the effect on trade criterion and the extent to which it has been used for 

balancing purposes. 

 Jurisdiction selection 3.2.2.

The database is comprised of all proceedings held before the Commission and the NCAs of 

France, Germany, Hungary, the Netherlands and the UK. In addition, it includes the 

decisions of EU and national courts in appeals and the preliminary rulings of the CJEU. The 

Commission, NCAs, EU and national courts are collectively referred to in this dissertation as 

the competition enforcers.  
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The five Member States studied were chosen from among the EU twenty-eight Member 

States by employing a purposive-heterogeneous selection method. In other words, the selection 

aimed to capture a wide range of approaches to the balancing of competition and non-

competition interests.
58

 The five Member States represent a wide spectrum of legal and 

economic structures, traditions, and approaches to competition policy and balancing.
 
The 

heterogeneous sample demonstrates how the consideration of non-competition interests differs 

across jurisdictions and highlights the difficulties of balancing in the EU multi-governance 

enforcement regime. 

France, Germany,
59

 and the UK
60

 were selected since they are the Member States that have 

exercised the greatest influence on the substantive and procedural development of EU 

competition law and balancing. As detailed in Chapter 2, each of those Member States has 

advocated for a distinct balancing regime stemming from their domestic competition law 

traditions. To a large extent, EU competition law could be understood as representing a 

compromise between those varying approaches.
61

  

The Netherlands was chosen in light of its vibrant national debate on the role of non-

competition interests under EU and national competition law. The Netherlands generally 

supports the consideration of broad, non-economic benefits in competition law enforcement, 

especially in the field of sustainability. The Dutch legislator has specifically acknowledged that 

non-competition interests should play a role in EU and national competition law enforcement.
62

  

Hungary was selected to include the balancing challenges encountered by the eastern and 

central European Member States that have joined the EU since 2004. As elaborated in Chapter 

2 Section 6.5, upon accession to the EU, those new Member States had to transform from 

58
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centrally-planned to market economies and, within a short period of time, enact new 

competition laws and develop new cultures.
63

 Moreover, as transitional economies, they had to 

overcome structural weaknesses to ensure effective competition law enforcement.
64

 Particularly 

due to the fact that those significant legal and economic changes were a result of external 

forces rather than organic-internal competition culture, they raised questions about the 

appropriate balance of competition and other public policy considerations, and the treatment of 

newly liberalised sectors.
65

 Finally, Hungary provides an example of balancing against a 

backdrop of strong, politically-inflected government influence over the administrative discretion 

of the NCA. This trend became evident following the 2010 national elections, at which time the 

newly elected right-wing government passed a series of laws that have been criticised as 

undermining the rule of law, at both the domestic and EU levels.
66

  

 Sources of information  3.2.3.

The database includes all enforcement actions of Article 101 TFEU, published in the form of a 

decision, formal or informal opinion, press release available on the competition enforcers’ 

websites, or reference in an annual report. Both formal and informal proceedings are included. 

The database covers proceedings related to infringements,
67

 inapplicability decisions,
68

 

settlements,
69

 formal or informal commitments,
70

 decisions not to investigate or to terminate 

investigations,
71

 and formal or informal opinions on the conduct of a specific undertaking (as 

opposed to general or sectoral guidelines or advocacy).
72

 

The database includes only aggregate data on the Commission’s so-called comfort 

letters.
73

 While comfort letters go largely unpublished, aggregate data indicating the date, 
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name of the case and the result of the Commission’s preliminary assessment is available 

going back to 1990.
74

  

The inclusion of all types of Article 101 TFEU public enforcement proceedings is warranted 

by the functional approach of comparative law
75

. This is based on the assumption that rules 

that have the same function or effect may take different forms in various jurisdictions. In the 

context of EU competition law, it must be considered that EU and national competition 

enforcers are subject to different procedural rules and follow different practices (different 

forms) when enforcing the same legal provision of Article 101 TFEU (same function).
76

 A 

comparative overview of Article 101 TFEU enforcement, therefore, must take into account all 

the forms in which public enforcement proceedings have been issued.  

 Types of proceedings and time frame  3.2.4.

The database includes public law enforcement actions, as well as appeals on those actions. In 

addition, it covers CJEU preliminary rulings that specify Article 101 TFEU in the questions 

referred to the Court. Criminal, civil, procedural, and interim procedures are excluded from the 

database. Those proceedings are governed by procedural rules that significantly vary across the 

Member States. In those cases, differences in balancing may be associated with procedural 

aspects rather than disparate enforcement of Article 101 TFEU. 

The database provides a complete overview of all Article 101 TFEU proceedings since the 

foundation of the European Economic Community in 1958 up to 2017. This includes Commission 

decisions and CJEU preliminarily rulings rendered from the entry into force of the Treaty of 

Rome (1 January 1958), and NCA decisions following the entry into force of Regulation 1/2003 

(1 May 2004). In addition, the database covers all EU and national courts appeals on the above 

decisions. The cut-off date of this dissertation is 31 May 2018. Therefore, it includes only 

decisions that were rendered before 31 December 2017 and published by 31 May 2018.  

Table 1.1 summarises the number of Article 101 TFEU proceedings included in the 

database, according to their enforcement period,
77

 competition enforcer, and legal provision. 

74
 The data is available in the Commission’s website: http://ec.europa.eu/competition/antitrust/cases/ 

comfort_letter.html. 
75

 (Zweigert & Kötz 1992), 32-47. 
76

 On the functional comparative law approach in EU competition law see (Larouche 2013), 158; (Cseres 
2014), 41. 

77
 As mentioned, the four enforcement periods are defined in Chapter 2, Section 5. 

name of the case and the result of the Commission’s preliminary assessment is available 

going back to 1990.74  

The inclusion of all types of Article 101 TFEU public enforcement proceedings is warranted 

by the functional approach of comparative law75. This is based on the assumption that rules 

that have the same function or effect may take different forms in various jurisdictions. In the 

context of EU competition law, it must be considered that EU and national competition 

enforcers are subject to different procedural rules and follow different practices (different 

forms) when enforcing the same legal provision of Article 101 TFEU (same function).76 A 

comparative overview of Article 101 TFEU enforcement, therefore, must take into account all 

the forms in which public enforcement proceedings have been issued.  

 Types of proceedings and time frame  3.2.4.

The database includes public law enforcement actions, as well as appeals on those actions. In 

addition, it covers CJEU preliminary rulings that specify Article 101 TFEU in the questions 

referred to the Court. Criminal, civil, procedural, and interim procedures are excluded from the 

database. Those proceedings are governed by procedural rules that significantly vary across the 

Member States. In those cases, differences in balancing may be associated with procedural 

aspects rather than disparate enforcement of Article 101 TFEU. 

The database provides a complete overview of all Article 101 TFEU proceedings since the 

foundation of the European Economic Community in 1958 up to 2017. This includes Commission 

decisions and CJEU preliminarily rulings rendered from the entry into force of the Treaty of 

Rome (1 January 1958), and NCA decisions following the entry into force of Regulation 1/2003 

(1 May 2004). In addition, the database covers all EU and national courts appeals on the above 

decisions. The cut-off date of this dissertation is 31 May 2018. Therefore, it includes only 

decisions that were rendered before 31 December 2017 and published by 31 May 2018.  

Table 1.1 summarises the number of Article 101 TFEU proceedings included in the 

database, according to their enforcement period,77 competition enforcer, and legal provision. 

74 The data is available in the Commission’s website: http://ec.europa.eu/competition/antitrust/cases/ 
comfort_letter.html. 

75 (Zweigert & Kötz 1992), 32-47. 
76 On the functional comparative law approach in EU competition law see (Larouche 2013), 158; (Cseres 

2014), 41. 
77 As mentioned, the four enforcement periods are defined in Chapter 2, Section 5. 

name of the case and the result of the Commission’s preliminary assessment is available 

going back to 1990.74  

The inclusion of all types of Article 101 TFEU public enforcement proceedings is warranted 

by the functional approach of comparative law75. This is based on the assumption that rules 

that have the same function or effect may take different forms in various jurisdictions. In the 

context of EU competition law, it must be considered that EU and national competition 

enforcers are subject to different procedural rules and follow different practices (different 

forms) when enforcing the same legal provision of Article 101 TFEU (same function).76 A 

comparative overview of Article 101 TFEU enforcement, therefore, must take into account all 

the forms in which public enforcement proceedings have been issued.  

 Types of proceedings and time frame  3.2.4.

The database includes public law enforcement actions, as well as appeals on those actions. In 

addition, it covers CJEU preliminary rulings that specify Article 101 TFEU in the questions 

referred to the Court. Criminal, civil, procedural, and interim procedures are excluded from the 

database. Those proceedings are governed by procedural rules that significantly vary across the 

Member States. In those cases, differences in balancing may be associated with procedural 

aspects rather than disparate enforcement of Article 101 TFEU. 

The database provides a complete overview of all Article 101 TFEU proceedings since the 

foundation of the European Economic Community in 1958 up to 2017. This includes Commission 

decisions and CJEU preliminarily rulings rendered from the entry into force of the Treaty of 

Rome (1 January 1958), and NCA decisions following the entry into force of Regulation 1/2003 

(1 May 2004). In addition, the database covers all EU and national courts appeals on the above 

decisions. The cut-off date of this dissertation is 31 May 2018. Therefore, it includes only 

decisions that were rendered before 31 December 2017 and published by 31 May 2018.  

Table 1.1 summarises the number of Article 101 TFEU proceedings included in the 

database, according to their enforcement period,77 competition enforcer, and legal provision. 

74 The data is available in the Commission’s website: http://ec.europa.eu/competition/antitrust/cases/ 
comfort_letter.html. 

75 (Zweigert & Kötz 1992), 32-47. 
76 On the functional comparative law approach in EU competition law see (Larouche 2013), 158; (Cseres 

2014), 41. 
77 As mentioned, the four enforcement periods are defined in Chapter 2, Section 5. 

http://ec.europa.eu/competition/antitrust/cases/


Table 1.1: Database of cases 

 
Enforcement period/ 
competition enforcer 

Commission/NCA  
Courts Total EU and mixed-

cases 
Purely national 

cases 
Legal provision 
not mentioned 

EU level 

 First enforcement period 
(1962-1977) 

108    49 

 Second enforcement period 
(1978-1987) 

127    75 

 Third enforcement period 
(1988-April 2004) 

331    305 

 Fourth enforcement period 
(May 2004-2017) 

170    570 

National level 
 France 357 156 177 24 103 
 Germany 170 57 19 94 40 
 Hungary 174 56 117 1 134 
 The Netherlands 192

78,79
 67 88 37 102 

 UK 70 33 30 7 24 

3.3. Coding Book 

The dissertation employs classic content analysis
80

 to record both the quantitative and 

qualitative aspects of the cases included in the database. The coding is based on a designated 

coding book
 81

 developed for the purpose of this dissertation on the basis of an extensive 

literature review. The coding book offers a systematic and reproducible method for reducing the 

text of the cases to pre-determined codes representing the various balancing aspects.  

The coding book defines 41 variables. Each variable describes a feature of the case or of the 

balancing. The variables include details of case identification (date, case number, competition 

enforcer), the undertakings, substantive aspects of balancing (the non-competition interest 

78
 This figure includes reassessment proceedings of the Dutch NCA’s decisions by an advisory committee. 

This procedure is detailed in Chapter 2, Section 6.3.3. 
79

 For methodological reasons, a special coding protocol was applied to coding the so-called Dutch 
construction cartel cases. In 2001, following numerous complaints, the Dutch NCA investigated anti-
competitive agreements in various sectors of the Dutch construction industry. These investigations were 
supported by over 480 leniency applications, which in 2005 led to the imposition of fines on about 1,400 
firms. Given the immense magnitude of those cases, the NCA instigated a special fast-lane procedure in 
which undertakings agreed to waive their right to contest the legal and factual claims of the NCA in favour 
of a 15% fine reduction. This procedure, and its interesting legal implications, are explored by (Gerbrandy 
& Lachnit 2013). Coding all of those proceedings separately would have created distortions in the data, 
especially since they are significantly higher in number than all of the other NCAs’ enforcement activities 
combined. Therefore, the Dutch construction cartel cases were aggregated and coded as 11 independent 
cases. This categorisation was based on the case identification number allocated by the Dutch NCA, which 
identified 11 sectors in the construction industry in which the infringements took place. 

80
 (Webley 2010), 12. 

81
 See Annex B for a list of the coding book variables. The full coding book is available upon request from 

the author. 
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examined, its normative legal source, the types of benefits, and the balancing method), and on the 

outcome and remedy imposed. Each variable has been assigned with a pre-determined closed-list 

of value labels (in the form of a number or letters) that symbolically represent possible variations 

of each variable. The value labels are exhaustive, mutually exclusive, and also account for missing 

values. As is customary in legal systematic content analysis, the coding has been restricted to the 

legal assessment part of the proceedings.
82

 Consequently, in the event a competition enforcer 

failed to address an argument presented by an undertaking, it was not recorded. 

The coding book ensures the validity of the coding as a reliable basis for drawing normative 

conclusions about the enforcement of EU competition law.
83

 The validity and reliability of the 

coding are inherently linked to the type of content that has been coded. Most of the variables 

defined by the coding book provide a quantitative description of manifest content,
84

 namely of 

content that is on the surface, and hence is easily observable and countable without need for 

interpretation (e.g. the number of cases that invoked Article 101(3) TFEU, or the number of 

cases that were concluded by way of settlement). Because this type of coding is essentially 

comprised of clerical recording, it is the most reliable and valid type of content analysis.
85

 

A smaller number of variables involve latent pattern content.
86

 These variables are more 

qualitative in nature, focusing on patterns identified in the text itself. As such, this coding left 

some room for the coders’ judgment. The coding of the application of certain legal doctrines, 

such as the proportionality tests of Article 101(1) and (3) TFEU, merited such a value judgment. 

Yet, the coding book has strived to limit the value judgment inherent to such interpretations, 

and hence to increase the reliability of the coding, by providing detailed and unequivocal criteria 

for coding on the basis of a detailed literature overview.
87

 

The validity and reliability of the coding were also ensured by the use of overlapping 

coding.
88

 Accordingly, two independent coders separately and simultaneously coded 10% of the 

cases in the database to ensure the coding replicability.  

82
 See, for example, (Niblett, Posner, & Shleifer, 2008), 332.  

83
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84
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The coding book design draws inspiration from The Framework Approach developed in the 

1980s by the UK National Centre for Social Research.
89

 Created to facilitate large-scale applied 

policy research, The Framework Approach is used to classify and organise data according to key 

themes and concepts. Each concept is charted by completing a matrix in which each row 

represents an observation (in this dissertation, an Article 101 TFEU proceeding), and each 

column a subtopic (in this dissertation, an aspect of balancing). The charts are used to examine 

the data for patterns and connections across columns (with regard to each case) and across 

rows (with regard to each aspect of balancing). In line with The Framework Approach, the data 

management stage and the interpretation stage were sequential in the dissertation, not 

concurrent. The empirical stage merely documented and organised the data, whereas the 

interpretation stage involved consideration of exogenous sources (e.g. literature, policy papers 

and interviews with experts) and was based on the normative benchmarks described in the next 

section. Yet, differing from The Framework Approach, the coding book has been based on 

numerical value labels instead of summarised decision texts. This choice was essential in light of 

the large number of cases examined (N≈3100), which excludes the consideration of large texts 

during the interpretation stage.  

4. NORMATIVE BENCHMARKS 

This dissertation evaluates the balancing practices, as identified by the empirical findings, 

against the normative benchmarks of the objectives of Article 101 TFEU enforcement. Those 

objectives are specified in Regulation 1/2003, stating that enforcement must ensure 

effectiveness, uniformity, and legal certainty.
90

 

This evaluation assesses the manner in which competition enforcers have exercised their 

discretion to account for non-competition interests when enforcing Article 101 TFEU. A 

competition enforcer, like any other administrative authority, can be said to have discretion 

whenever the law leaves it a certain amount of freedom to choose among various possible 

89
 (Ritchie, Lewis, Nicholls, & Ormston, 2013), 282-283. The Framework Approach was used in many 

qualitative studies designed to evaluate and reform public policies, for instance in (Oram 2011); 
(Heath et al. 2012); (Gale et al. 2013); (Barn & Kumari 2015), including EU policies, for instance in 
(Farmer, Philip, King, Farrington, & Macleod, 2010); (Mohammad, 2012); (McCarthy, Zeegers Paget, 
& Barnhoorn, 2013); (Yardley et al., 2006). 

90
 Regulation 1/2003, Preamble 1, 3, 22; Modernisation White Paper (1999). para 44-51. Those objectives 

also guided the old enforcement regime governed by Regulation 17/62. See Regulation 17/62, 
Preamble; Modernisation White Paper (1999), para 3-4, 6, 16-18, 24. 
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courses of action.
91

 There is room for discretion when the applicable legislative, constitutional, 

and case law has not laid down rules that fully specify which course of action the enforcer must 

take. Administrative discretion, therefore, determines the boundaries of the day-to-day 

enforcement of Article 101 TFEU in general, and of balancing in particular. 

Discretion is a matter of degree. An enforcer has either narrower or wider discretion 

according to the extent to which the law circumscribes the range of possible choices. The law 

can limit such a range, for instance, by excluding certain courses of action, prescribing the 

objectives to be pursued, or requiring that certain elements be considered during the decision-

making process.
92

 As the following chapters illustrate, the six balancing tools left the 

competition enforcers with varying levels of discretion for balancing. Moreover, the degree of 

discretion depended on the extent to which the reviewing courts could substitute their own 

judgment for that of the Commission or the NCAs, and the extent to which they choose to do so 

in practice. An enforcer had discretion only insofar as the reviewing court was willing to defer to 

its interpretation, rather than fully supplant the interpretation of the enforcer with its own.
93

 

The following sections define the normative benchmarks. It must be noted that all three 

benchmarks are presented on a scale. A position at the high end of the scale means that the 

benchmark has been met to a high degree, less so at the opposite end. The degree to which 

the application of each of the balancing tools has met the normative benchmarks is detailed at 

the end of Chapters 3-8, and further assessed in Chapter 9.  

4.1. Effectiveness  

Regulation 1/2003 declares that Article 101 TFEU must be applied “effectively” across the EU.
94

 

Nevertheless, it does not offer a specific standard by which this effect should be measured. It 

merely specifies that the enforcement system must ensure that competition in the market is not 

distorted, guarantee rigorous enforcement, and allow the Commission to refocus its 

enforcement efforts on combatting the most serious restrictions of competition.
95

 Hence, the 

precise meaning of effectiveness in the context of Regulation 1/2003 remains unclear. 
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This dissertation ascribes a substantive element to effectiveness. This definition is inspired 

by Galligan’s writing on the effective use of discretion in the process of administrative decision-

making.
96

 According to Galligan, the effectiveness of an administrative action refers to the 

degree by which it contributes to realising the statutory goal of such action.
97

 When applied to 

the act of balancing, this definition entails that effectiveness is assessed in reference to the 

objectives of Article 101 TFEU.
98

 Balancing is considered effective if it ensures that competition 

in the internal market is not distorted, and is ineffective if it fails to achieve that outcome.
99

 

As Galligan points out, although the statutory goal is the focal point of the administrative 

action, the effective achievement of such a goal is not a simple matter of finding a suitable 

means to achieving a given end. It would be unrealistic to assume that a simplistic, technical 

relationship exists between a specified goal and the means adopted for its achievement. Rather, 

the administrative authority’s action is always affected by other policy goals, as well as by the 

need to accommodate procedural and financial constraints. Therefore, an administrative action 

is likely to achieve a more modest level in pursuit of the overall statutory goal.
100

 For the 

purpose of this dissertation, the definition of effectiveness acknowledges that enforcement of 

Article 101 TFEU does not purely aim to protect competition interests. A competition enforcer 

must take other non-competition interests into account, in addition to being bound by 

procedural and institutional constraints. The effectiveness of balancing should thus be thought 

of as an ideal. The closer the means adopted arrives at achieving the objectives of Article 101 

TFEU, the more effective the balancing is. 

The dissertation identifies three criteria to measure the effectiveness of balancing. These 

relate to the types of benefits balanced against the competition interests, the process of 

balancing, and the types of the remedy sought by balancing. As elaborated below, balancing is 

more effective when deviations from the objective of Article 101 TFEU are more limited. 

Inspired by Galligan’s model,
101

 this is illustrated in Figure 1.3. 
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This figure demonstrates that, unlike the simplistic view (a), the enforcement of Article 101 TFEU in practice, and 
hence of balancing, is not purely aimed at promoting competition interests. The realistic view (b) takes non-
competition interests into account as well as procedural and institutional constraints. Therefore, effective balancing is 
seen as protecting competition interests to a high degree, rather than at a perfect level 

Before defining the three criteria used to measure the effectiveness of balancing, one 

should keep in mind two caveats to the proposed definition of effectiveness. First, the definition 

examines only the effectiveness of balancing in protecting competition interests. It does not 

evaluate the degree to which balancing has successfully promoted non-competition interests. 

While this is undoubtedly important, the protection of non-competition interests cannot be 

directly deduced by coding Article 101 TFEU proceedings.  

Second, it should be acknowledged that the proposed substantive definition is not the only 

possible definition of effectiveness in the sense of Article 1/2003. For example, effectiveness 

could also be defined in quantitative terms, namely the number of Article 101 TFEU 

enforcement proceedings. According to this definition, which guided the Commission’s 

assessment of the application of Regulation 1/2003,
102

 more proceedings means greater 

effectiveness. Other scholars have suggested that effectiveness should be seen as an 

application of the general EU principle of equivalence and effectiveness. According to this 

approach, the enforcement of Article 101 TFEU must not be made virtually impossible or 

excessively difficult by national procedural rules.
103

 Yet, such approaches are not suitable for 

the purposes of this dissertation, as they do not offer any relevant normative benchmark for 

assessing balancing. 
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 Types of benefits 4.1.1.

The first criterion for assessing the effectiveness of balancing centres on the types of benefits 

being balanced against competition interests. As elaborated in Chapter 2 Section 2.3.1, such 

benefits are positioned between two opposite ends of a scale. At one end, a competition enforcer 

can consider direct economic benefits, namely, cost and qualitative efficiencies that either directly 

affect prices or directly provide additional non-price value for consumers. To this end, the 

enforcer takes only interests that impact the functioning of markets into account. Accordingly, the 

anti-competitive effects of an agreement are balanced against other interests relating to the 

shape and the operation of the affected markets, such as efficiencies or innovation.  

At the other end of the scale, a competition enforcer can take non-economic benefits into 

account, i.e. benefits not directly related to the characteristics of the product or service in 

question. Such benefits are non-pecuniary and are often more subjective than economic 

benefits. This balancing is not limited to market-driven interests. The anti-competitive effects of 

an agreement are balanced against other societal and regulatory policies, such as the 

agreement’s effect on employment, social cohesion or the environment. The choice of the level 

of protection of those benefits is an expression of a policy preference. Such a preference can be 

determined by the competition enforcer or might be encoded in legislative or executive acts 

limiting the application of EU competition law.  

Economic benefits are closer in nature to the objectives of Article 101 TFEU, namely the 

promotion of competition. Therefore, balancing that is confined to economic benefits is 

generally more effective in protecting competition as compared to balancing which takes 

broader non-economic benefits into account. 

 Process of balancing 4.1.2.

The second criterion for assessing the effectiveness of balancing focuses on the process, or 

method, of balancing. This criterion is based on the classification offered by Townley, which 

distinguishes three types of balancing processes:
104

 

First, an economic balancing process uses economic principles to compare the quantifiable 

impact of an agreement on competition against its quantifiable effect on non-competition 

interests. This balancing is based on an economic cost-benefit analysis. It aims to ensure the 
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maximisation of consumer welfare, or of an alternative economic concept. Therefore, applying 

economic balancing to a specific case does not require the prioritisation of one type of interest 

over another. Rather, the effects of both competition and non-competition interests on 

consumer welfare can be expressed in monetary terms. If the welfare generated by non-

competition interests offsets the harm caused by an anti-competitive agreement, the agreement 

will be permitted, and vice versa.  

Second, a legal balancing process is not linked to an economic welfare assessment. 

Competition and non-competition interests are balanced by means of a legal proportionality 

analysis. The competition enforcers examine whether an anti-competitive agreement has gone 

beyond what is required to attain a legitimate non-competition interest and whether the claimed 

benefits exceed the harm to competition interests. The decision to recognise a non-competition 

interest as legitimate and the weighing of competing interests are at the competition enforcer’s 

discretion. Consequently, legal balancing provides a more abstract analysis compared to the 

economic balancing process. 

Third, balancing can take place by way of exclusion. The two balancing processes described 

above are based on a compromise, reconciling competition and non-competition interests. The 

anti-competitive harm is weighed against the promotion of non-competition interests. Exclusion, 

on the other hand, resolves clashes between competition and non-competition interests by 

promoting one interest and ignoring the other. For example, Chapter 5 Section 2.2 shows that 

the mere involvement of a Member State in an agreement has sometimes been used by the 

CJEU as justification for altogether excluding the application of Article 101(1) TFEU, irrespective 

of the agreement’s actual impact on competition.  

In general, economic and legal balancing processes ascribe greater weight to competition 

interests in comparison with exclusion. Therefore, they are more likely to safeguard the 

effectiveness of a balancing tool. 

 Corrective or regulatory balancing 4.1.3.

Finally, the effectiveness of balancing also depends on the type of remedy pursued. In this 

regard, a distinction is made between corrective and regulatory balancing.
105
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over another. Rather, the effects of both competition and non-competition interests on 

consumer welfare can be expressed in monetary terms. If the welfare generated by non-

competition interests offsets the harm caused by an anti-competitive agreement, the agreement 

will be permitted, and vice versa.  

Second, a legal balancing process is not linked to an economic welfare assessment. 

Competition and non-competition interests are balanced by means of a legal proportionality 

analysis. The competition enforcers examine whether an anti-competitive agreement has gone 

beyond what is required to attain a legitimate non-competition interest and whether the claimed 

benefits exceed the harm to competition interests. The decision to recognise a non-competition 

interest as legitimate and the weighing of competing interests are at the competition enforcer’s 

discretion. Consequently, legal balancing provides a more abstract analysis compared to the 

economic balancing process. 

Third, balancing can take place by way of exclusion. The two balancing processes described 

above are based on a compromise, reconciling competition and non-competition interests. The 

anti-competitive harm is weighed against the promotion of non-competition interests. Exclusion, 

on the other hand, resolves clashes between competition and non-competition interests by 

promoting one interest and ignoring the other. For example, Chapter 5 Section 2.2 shows that 

the mere involvement of a Member State in an agreement has sometimes been used by the 

CJEU as justification for altogether excluding the application of Article 101(1) TFEU, irrespective 

of the agreement’s actual impact on competition.  

In general, economic and legal balancing processes ascribe greater weight to competition 

interests in comparison with exclusion. Therefore, they are more likely to safeguard the 

effectiveness of a balancing tool. 
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Corrective balancing aims to restore the situation that would have occurred in the absence 

of the anti-competitive agreement. Accordingly, corrective balancing takes non-competition 

interests into account only to the extent required to ensure that the rights of consumers, 

undertakings, and third parties are not adversely affected by enforcement of Article 101 TFEU 

against a specific agreement. A corrective tool does not promote non-competition interests any 

more than is required to remedy the specific competitive harm.  

Regulatory balancing, on the other hand, uses the enforcement of Article 101 TFEU as a 

means to regulate markets and promote interests that are not directly related to the anti-

competitive behaviour of the undertakings concerned.
106

 A regulatory tool might protect non-

competition interests even where no harm has been caused to competition interests, or in a 

disproportionate manner; it could use Article 101 TFEU to prevent an agreement harming 

other public policies. For instance, a competition enforcer might invoke Article 101 TFEU to 

prohibit an agreement that impedes market integration or public health even if such an 

agreement does not have a significant negative impact on competition. Moreover, a 

regulatory tool can be used to permit an agreement that significantly harms competition but 

promotes other public policies. For instance, the balancing might tip in favour of a price-fixing 

agreement that generates environmental benefits. In such cases, non-competition interests 

are used to circumvent the prohibition of Article 101(1) TFEU, despite a significant 

competitive harm.  

Corrective balancing, which focuses on the competitive harm caused by a specific 

agreement, is more effective as compared to regulatory balancing because it limits the scope of 

consideration of non-competition interests. Combining the three criteria of effectiveness, the 

first benchmark can be defined as follows: 

Effectiveness: balancing is more effective, as a matter of degree, the more it guarantees that 

competition in the internal market is not distorted. Accordingly, balancing is more effective 

when it takes economic benefits into account, is guided by an economic balancing process and 

pursues a corrective balancing aim, in comparison with balancing that is guided by non-

economic benefits, follows an exclusionary process and pursues a regulatory aim. 
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4.2. Uniformity  

The second benchmark relates to the multi-level nature of the enforcement regime of 

Regulation 1/2003. As previously mentioned, following the decentralisation of enforcement in 

May 2004, the Commission and NCAs apply Article 101 TFEU in parallel. The pursuit of a 

uniform application is a core objective of Regulation 1/2003. To this end, the Commission 

stressed in its Modernisation White Paper that the multi-governance enforcement regime should 

not compromise the creation of a single corpus of rules to be developed and applied in the 

same manner throughout the EU.
107

  

The uniform enforcement of Article 101 TFEU, and hence of balancing, has two aspects. 

First, and quite naturally, decentralised enforcement must not lead to the adoption of conflicting 

decisions by two or more competition enforcers with respect to a single agreement.
108

 For the 

purposes of this dissertation, this means that two or more competition enforcers should not 

reach different outcomes when applying balancing to the same agreement. As elaborated in 

Chapter 2 Section 3.3.3, Regulation 1/2003 introduced various coordination mechanisms to 

mediate this risk. Nevertheless, this has not completely prevented contradictory balancing 

decisions. A recent example is the famous Booking.com saga in which, as detailed in Chapter 3 

Section 6.3.1, the German NCA issued a conflicting decision regarding an agreement that had 

been examined by 25 other NCAs.   

The second aspect of uniformity refers to the consistent enforcement of Article 101 TFEU by the 

various competition enforcers. Regulation 1/2003 pursues the creation of a level playing field on 

which the Article is applied in a similar, if not identical, manner across the EU. This can be seen as 

linked to the principle of equality.
109

 As a general principle of EU law, equality entails that 

comparable situations will not be treated differently and that different situations will not be treated 

the same.
110

 Applying this principle to balancing suggests a degree of equivalence and consistency 

in the types of benefits, balancing processes, and intensity of control applied to similar situations.
111
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Achieving this aspect of uniformity is less self-evident. In the absence of a harmonised EU 

framework on the substantive and procedural aspects of balancing, Member States are allowed to 

craft national rules, methods, and approaches. This arouses a significant risk of fragmentation. It 

impedes the level playing field across the EU, exposing undertakings to multiple procedural and 

substantive balancing standards.
112

 The second normative benchmark thus reads: 

Uniformity: A uniform balancing avoids reaching conflicting decisions with respect to the same 

agreement. Moreover, the competition enforcers must balance in a consistent manner by 

following similar balancing principles in similar situations, so as to ensure a level playing field 

across the EU.  

4.3. Legal certainty 

Regulation 1/2003 and the Modernisation White paper emphasise that the enforcement of 

Article 101 TFEU must take place in compliance with the principle of legal certainty.
113

 The 

Modernisation White Paper asserts that the switch to a self-assessment regime was based on 

the premise that, after 35 years of enforcement, EU competition law had been clarified and thus 

become more predictable for undertakings. As the scope of Article 101 TFEU became more 

predictable, ex-ante analysis by the Commission was rendered unnecessary.
114

 At the same 

time, enforcement of Article 101 TFEU must endeavour to ensure a reasonable level of legal 

certainty. The rules must be defined as clearly as possible to allow undertakings to self-assess 

their restrictive practices.
115

  

Legal certainty is a principle common to the constitutional systems of the Member States, is 

recognised by the EU Courts, and is entrenched within the rule of law.
116

 It entails that 

undertakings should be able to know in advance what legal consequences will flow from their 

actions. This dissertation identifies three criteria of such legal certainty. These relate to the 

transparency of the balancing rules, the predictability of the balancing outcomes, and the 

competition enforcers’ degree of discretion. 
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Notably, all three criteria of legal certainty could also be linked to the uniformity benchmark. 

The obligation to balance in a sufficiently similar manner is not only directed at ensuring a level 

playing field but also aimed at allowing undertakings to predict the scope of Article 101 TFEU 

and the room it leaves for non-competition interests.
117

 This is especially true since Regulation 

1/2003 does not give unequivocal rules for case allocation.
118

 Therefore, undertakings often 

cannot predict to a sufficient degree of certainty which enforcer would handle their case. 

Nevertheless, to avoid repetition, treatment of the legal certainty benchmark will focus on 

aspects of legal certainty that are not directly related to uniformity. 

 Transparency 4.3.1.

Ensuring legal certainty under the ex-post self-assessment enforcement regime of Regulation 

1/2003 heavily depends on the existence of clear and transparent legal rules. In the context of 

balancing, legal certainty requires a transparent balancing regime in which the role of non-

competition interest is clearly defined.
119

 In particular, the competition enforcers should actively 

communicate the legal rules and their application in each case. 

 Predictability 4.3.2.

Undertakings must be able to predict to a sufficient degree of certainty whether an agreement 

violates Article 101 TFEU and if, and how, balancing will be administered.
120

 The predictability of 

balancing encompasses notions of both legitimate expectations and non-retroactivity (or non-

retrospectively) of the law.
121

 Especially under the self-assessment regime, legal certainty 

requires a high degree of predictability for the outcome of balancing in a particular case. For 

this purpose, the competition enforcers must develop consistent and durable balancing 

methods, worthy of respect over time.
122

 The balancing should not be applied on an ad-hoc 

basis, or fluctuate frequently. 
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EU and national Courts have an important role in securing this aspect of legal certainty. 

Legal certainty is enhanced when judges and the Commission reach coherent decisions, which 

can then serve to help undertakings predict the outcome of future cases.
123

 

 Discretion  4.3.3.

Finally, the legal certainty of balancing is also dependent on the degree of discretion necessary 

to apply a certain balancing tool. As mentioned previously, administrative discretion can be 

defined as the degree of freedom an enforcer has to choose between different possible courses 

of action.
124

 The degree of discretion is determined by the extent to which the relevant 

legislative and constitutional frameworks and the applicable case law have directed or codified 

such a choice. 

For this purpose, this dissertation differentiates between general balancing standards and 

precise balancing rules.
125

Precise balancing rules apply equally and consistently to all 

agreements. Once it has been determined that a certain agreement lies within a relevant 

category, a predetermined-categorical rule applies that limits the discretion of the competition 

enforcer (i.e. a BER). A precise balancing rule promotes legal certainty as it offers a rigid set 

of balancing principles. A general balancing standard, on the other hand, employs 

indeterminate terms by referring for example to the purpose of a regulation or to a vague 

consumer welfare standard. The outcome of balancing in a specific case is essentially based 

on the discretion of the competition enforcer and is, therefore, less certain. Hence, general 

balancing standards that are vague or opened-textured leave more room for discretion 

compared to precise balancing rules.  

Combining the above three criteria of legal certainty, the third benchmark can be defined 

as follows: 

Legal certainty: A balancing promotes legal certainty when the balancing framework is 

transparent and predictable, and constructed in a manner that allows undertakings to self-

assess their conduct. A precise balancing rule is more likely to promote legal certainty compared 

to a general balancing standard. 
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4.4. Trade-off between normative benchmarks  

It must be emphasised that all three normative benchmarks cannot be fully realised at once. 

For instance, balancing on the basis of economic benefits and a process aimed at correcting the 

market (i.e. is highly effective), will almost always allow some degree of flexibility and discretion 

(i.e. a lower degree of legal certainty, and perhaps uniformity). Similarly, given the inherent 

limitations of human foresight and language, it might be impossible to formulate a precise 

balancing framework that consistently achieves its purpose. Precise rules can lead to arbitrary 

results in practice.
126

 Accordingly, a tightly formulated balancing tool that entails a limited 

degree of discretion or national deviation (i.e. is certain and uniform), might hamper the 

effectiveness of balancing.  

This introduces yet another layer of balancing to the equation. Balancing between the 

various objectives of Regulation 1/2003. With this in mind, this dissertation assesses the level at 

which balancing meets each normative benchmark separately, rather than in aggregated form. 

This is summarised at the end of each of the empirical Chapters 3-8 in a radar (spider) chart. 

Radar charts are a way of comparing multiple variables, which in our case are the sub-

components of the normative benchmarks defined in this section. Each variable is provided with 

an axis that starts from the centre, varying from 0 (low compliance) to 3 (high compliance). 

This method of presentation reflects the trade-offs between normative benchmarks and reflects 

the degree to which balancing meets the normative benchmark and the trade-off occurring 

prior to and following modernisation. 

To conclude, this chapter has laid the methodological basis that guides this dissertation. 

Before moving ahead to discuss the empirical results on the application of the six balancing 

tools and their fulfilment of the normative benchmarks, the next chapter places the debate on 

balancing in an appropriate historical EU context by providing a historical overview of the 

development of balancing under Article 101 TFEU. 
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1. INTRODUCTION 

The possibility of considering non-competition interests under Article 101 TFEU and the manner 

in which that would occur are intrinsically linked with the objectives pursued by the Article. To 

paraphrase Bork,
127

 the enforcement of Article 101 TFEU and the balancing framework cannot be 

made rational until one determines what the objectives of the Article are. This chapter explains 

why more than 60 years after the drafting of Article 101 TFEU, there is still no simple answer to 

this question. It illustrates that the content of competition law and the balancing framework are 

policy choices.
128

 Favouring consensus over clarity, the EU institutions and the Member States 

have never identified the Article’s objectives or created a defined balancing framework. 

The chapter tackles this question from a historical perspective. It examines five aspects. First, 

Section 2 details the historical development of the balancing principles embedded in EU primary 

law. It shows that the Member States have not agreed on the objectives of the Article and the 

127
 (Bork 1978), 50; Also see (Townley 2009), 11; (Witt 2016b), 77-79. 

128
 (Bork 1978), 50; (Townley 2009), 11, 46; (Frazer 1990), 623. 

6. Balancing in practice II: five Member States ...................................................... 81 
6.1. France ........................................................................................................................... 82 

6.1.1. Origins of national competition law ..................................................................... 82 
6.1.2. National equivalent of Article 101 TFEU and consumer welfare standard .............. 83 
6.1.3. National enforcement system ............................................................................. 84 

6.2. Germany ....................................................................................................................... 85 
6.2.1. Origins of national competition law ..................................................................... 85 
6.2.2. National equivalent of Article 101 TFEU and consumer welfare standard .............. 86 
6.2.3. National enforcement system ............................................................................. 88 

6.3. The Netherlands ............................................................................................................ 88 
6.3.1. Origins of national competition law ..................................................................... 88 
6.3.2. National equivalent of Article 101 TFEU and consumer welfare standard .............. 89 
6.3.3. National enforcement system ............................................................................. 91 

6.4. UK ................................................................................................................................. 91 
6.4.1. Origins of national competition law ..................................................................... 92 
6.4.2. National equivalent of Article 101 TFEU and consumer welfare standard .............. 95 
6.4.3. National enforcement system ............................................................................. 95 

6.5. Hungary ........................................................................................................................ 96 
6.5.1. Origins of the national competition law ............................................................... 96 
6.5.2. National equivalent of Article 101 TFEU and consumer welfare standard .............. 98 
6.5.3. National enforcement system ............................................................................. 98 

7. Objectives of Article 101 TFEU: an open question ........................................................... 99 

1. INTRODUCTION 

The possibility of considering non-competition interests under Article 101 TFEU and the manner 

in which that would occur are intrinsically linked with the objectives pursued by the Article. To 

paraphrase Bork,127 the enforcement of Article 101 TFEU and the balancing framework cannot be 

made rational until one determines what the objectives of the Article are. This chapter explains 

why more than 60 years after the drafting of Article 101 TFEU, there is still no simple answer to 

this question. It illustrates that the content of competition law and the balancing framework are 

policy choices.128 Favouring consensus over clarity, the EU institutions and the Member States 

have never identified the Article’s objectives or created a defined balancing framework. 

The chapter tackles this question from a historical perspective. It examines five aspects. First, 

Section 2 details the historical development of the balancing principles embedded in EU primary 

law. It shows that the Member States have not agreed on the objectives of the Article and the 

127 (Bork 1978), 50; Also see (Townley 2009), 11; (Witt 2016b), 77-79. 
128 (Bork 1978), 50; (Townley 2009), 11, 46; (Frazer 1990), 623. 

6. Balancing in practice II: five Member States ...................................................... 81 
6.1. France ........................................................................................................................... 82 

6.1.1. Origins of national competition law ..................................................................... 82 
6.1.2. National equivalent of Article 101 TFEU and consumer welfare standard .............. 83 
6.1.3. National enforcement system ............................................................................. 84 

6.2. Germany ....................................................................................................................... 85 
6.2.1. Origins of national competition law ..................................................................... 85 
6.2.2. National equivalent of Article 101 TFEU and consumer welfare standard .............. 86 
6.2.3. National enforcement system ............................................................................. 88 

6.3. The Netherlands ............................................................................................................ 88 
6.3.1. Origins of national competition law ..................................................................... 88 
6.3.2. National equivalent of Article 101 TFEU and consumer welfare standard .............. 89 
6.3.3. National enforcement system ............................................................................. 91 

6.4. UK ................................................................................................................................. 91 
6.4.1. Origins of national competition law ..................................................................... 92 
6.4.2. National equivalent of Article 101 TFEU and consumer welfare standard .............. 95 
6.4.3. National enforcement system ............................................................................. 95 

6.5. Hungary ........................................................................................................................ 96 
6.5.1. Origins of the national competition law ............................................................... 96 
6.5.2. National equivalent of Article 101 TFEU and consumer welfare standard .............. 98 
6.5.3. National enforcement system ............................................................................. 98 

7. Objectives of Article 101 TFEU: an open question ........................................................... 99 

1. INTRODUCTION 

The possibility of considering non-competition interests under Article 101 TFEU and the manner 

in which that would occur are intrinsically linked with the objectives pursued by the Article. To 

paraphrase Bork,127 the enforcement of Article 101 TFEU and the balancing framework cannot be 

made rational until one determines what the objectives of the Article are. This chapter explains 

why more than 60 years after the drafting of Article 101 TFEU, there is still no simple answer to 

this question. It illustrates that the content of competition law and the balancing framework are 

policy choices.128 Favouring consensus over clarity, the EU institutions and the Member States 

have never identified the Article’s objectives or created a defined balancing framework. 

The chapter tackles this question from a historical perspective. It examines five aspects. First, 

Section 2 details the historical development of the balancing principles embedded in EU primary 

law. It shows that the Member States have not agreed on the objectives of the Article and the 

127 (Bork 1978), 50; Also see (Townley 2009), 11; (Witt 2016b), 77-79. 
128 (Bork 1978), 50; (Townley 2009), 11, 46; (Frazer 1990), 623. 



room, scope, or method for balancing. Next, Section 3 focuses on EU secondary law. It explores 

how the Council and the Commission have shaped the procedural rules governing the application 

of Article 101 TFEU in general and balancing in particular. Section 4 investigates the EU Courts’ 

role in filling the gaps in the law and interpreting the balancing rules. Finally, the chapter offers a 

historical overview of how balancing has been applied in practice by the Commission and NCAs. 

For this purpose, Section 5 discusses the development of the Commission’s balancing practices. 

Section 6 examines the approaches of the five Member States examined in this dissertation, 

which have not always converged to the Commission’s approach.  

It should be pointed out that many of those topics have already been extensively discussed 

elsewhere. Therefore, this chapter lays out the necessary background for discussing the 

empirical findings that are presented in Chapters 3-8.  

2. BALANCING IN EU PRIMARY LAW: MORE QUESTIONS THAN ANSWERS  

2.1. Normative value of competition in the EU Treaties 
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The vague wording of the Treaties has sparked a long discussion on the objectives of EU 

competition policy.
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 That debate goes beyond the scope of this study. For the purpose of this 

dissertation, it is sufficient to note that EU Courts and legal scholarship often point to three 

possible constituent objectives, which have been accorded varying weights throughout the years.  
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The first objective of EU competition policy is the maintenance of economic freedom, which is 

drawn from an Ordoliberalism concept of competition policy. According to this objective, 

competition policy is a means for preserving a free society. This objective is to be achieved by 

eliminating private economic power concentrations, and more specifically by establishing and 

enforcing complete competition on markets. This theory runs counter to the neo-classical concept of 

competition, which is embedded in laissez-faire economic philosophy and limits intervention in 

markets. Ordoliberalism advocates for governmental intervention imposing obligations of fair 

conduct and suppressing economic power to safeguard economic freedom in the marketplace.
132

 

The second objective of EU competition policy is market integration. Unlike other 

jurisdictions’ competition policies, EU competition law is a mechanism for integrating EU 

markets. Competition policy is a complementary measure to the EU free movement rules, 

ensuring that private firms will not re-establish national market divisions that were previously 

put in place by Member States’ protectionist measures.
133

 

The third objective of EU competition policy is the promotion of economic welfare. According 

to this objective, EU competition policy is designed to ensure an efficient allocation of resources 

throughout the EU. As elaborated in Section 5 below, the objectives of economic freedom and 

market integration have played a significant role in directing the enforcement of EU competition 

policy in the past. Since the mid-1990s, however, EU competition policy has taken a turn, now 

focusing on economic welfare. There are various views as to the type of economic welfare EU 

competition policy should promote. Some argue that EU competition policy is or should be 

directed at the advancement of the total, aggregated welfare of all groups of citizens in the 

economy. Others maintain that it advances, or should advance, consumer welfare only.
134

 

The three above objectives of EU competition policy encompass various political-societal 

values, none of which is directly related to the competitive process or structure as such.
135

 In 

other words, the protection of competition interests is only one means to achieve those three 

132
 On the Ordoliberalism objective of EU competition policy see, in particular, (Monti 2007), 22-24; 
(Maier-Rigaud 2012), 136; (Parret 2012), 66-68; (Lianos 2013), 24-28; (Pérez & Scheur 2013), 21-
31; (Talbot 2016). On the German origins of Ordoliberalism see Section 6.2.1 below. 

133
 On the market integration objective of EU competition policy see, in particular, (Gerber 1998), 334-

391; (Monti 2007), 39-44; (Parret 2012), 65-66; (Lianos 2013), 14-15; (Pérez & Scheur 2013), 22, 
26, 40-52. 

134
 On the economic welfare objective of EU competition policy see, in particular, (Kjolbye 2004), 566; 

(Nazzini 2006), 504; (Gerber 2008), 1247; (Parret 2012), 14-16; (Witt 2016b), 80-83. 
135

 (Andriychuk 2010), 155. 

The first objective of EU competition policy is the maintenance of economic freedom, which is 

drawn from an Ordoliberalism concept of competition policy. According to this objective, 

competition policy is a means for preserving a free society. This objective is to be achieved by 

eliminating private economic power concentrations, and more specifically by establishing and 

enforcing complete competition on markets. This theory runs counter to the neo-classical concept of 

competition, which is embedded in laissez-faire economic philosophy and limits intervention in 

markets. Ordoliberalism advocates for governmental intervention imposing obligations of fair 

conduct and suppressing economic power to safeguard economic freedom in the marketplace.132 

The second objective of EU competition policy is market integration. Unlike other 

jurisdictions’ competition policies, EU competition law is a mechanism for integrating EU 

markets. Competition policy is a complementary measure to the EU free movement rules, 

ensuring that private firms will not re-establish national market divisions that were previously 

put in place by Member States’ protectionist measures.133 

The third objective of EU competition policy is the promotion of economic welfare. According 

to this objective, EU competition policy is designed to ensure an efficient allocation of resources 

throughout the EU. As elaborated in Section 5 below, the objectives of economic freedom and 

market integration have played a significant role in directing the enforcement of EU competition 

policy in the past. Since the mid-1990s, however, EU competition policy has taken a turn, now 

focusing on economic welfare. There are various views as to the type of economic welfare EU 

competition policy should promote. Some argue that EU competition policy is or should be 

directed at the advancement of the total, aggregated welfare of all groups of citizens in the 

economy. Others maintain that it advances, or should advance, consumer welfare only.134 

The three above objectives of EU competition policy encompass various political-societal 

values, none of which is directly related to the competitive process or structure as such.135 In 

other words, the protection of competition interests is only one means to achieve those three 

132 On the Ordoliberalism objective of EU competition policy see, in particular, (Monti 2007), 22-24; 
(Maier-Rigaud 2012), 136; (Parret 2012), 66-68; (Lianos 2013), 24-28; (Pérez & Scheur 2013), 21-
31; (Talbot 2016). On the German origins of Ordoliberalism see Section 6.2.1 below. 

133 On the market integration objective of EU competition policy see, in particular, (Gerber 1998), 334-
391; (Monti 2007), 39-44; (Parret 2012), 65-66; (Lianos 2013), 14-15; (Pérez & Scheur 2013), 22, 
26, 40-52. 

134 On the economic welfare objective of EU competition policy see, in particular, (Kjolbye 2004), 566; 
(Nazzini 2006), 504; (Gerber 2008), 1247; (Parret 2012), 14-16; (Witt 2016b), 80-83. 

135 (Andriychuk 2010), 155. 

The first objective of EU competition policy is the maintenance of economic freedom, which is 

drawn from an Ordoliberalism concept of competition policy. According to this objective, 

competition policy is a means for preserving a free society. This objective is to be achieved by 

eliminating private economic power concentrations, and more specifically by establishing and 

enforcing complete competition on markets. This theory runs counter to the neo-classical concept of 

competition, which is embedded in laissez-faire economic philosophy and limits intervention in 

markets. Ordoliberalism advocates for governmental intervention imposing obligations of fair 

conduct and suppressing economic power to safeguard economic freedom in the marketplace.132 

The second objective of EU competition policy is market integration. Unlike other 

jurisdictions’ competition policies, EU competition law is a mechanism for integrating EU 

markets. Competition policy is a complementary measure to the EU free movement rules, 

ensuring that private firms will not re-establish national market divisions that were previously 

put in place by Member States’ protectionist measures.133 

The third objective of EU competition policy is the promotion of economic welfare. According 

to this objective, EU competition policy is designed to ensure an efficient allocation of resources 

throughout the EU. As elaborated in Section 5 below, the objectives of economic freedom and 

market integration have played a significant role in directing the enforcement of EU competition 

policy in the past. Since the mid-1990s, however, EU competition policy has taken a turn, now 

focusing on economic welfare. There are various views as to the type of economic welfare EU 

competition policy should promote. Some argue that EU competition policy is or should be 

directed at the advancement of the total, aggregated welfare of all groups of citizens in the 

economy. Others maintain that it advances, or should advance, consumer welfare only.134 

The three above objectives of EU competition policy encompass various political-societal 

values, none of which is directly related to the competitive process or structure as such.135 In 

other words, the protection of competition interests is only one means to achieve those three 

132 On the Ordoliberalism objective of EU competition policy see, in particular, (Monti 2007), 22-24; 
(Maier-Rigaud 2012), 136; (Parret 2012), 66-68; (Lianos 2013), 24-28; (Pérez & Scheur 2013), 21-
31; (Talbot 2016). On the German origins of Ordoliberalism see Section 6.2.1 below. 

133 On the market integration objective of EU competition policy see, in particular, (Gerber 1998), 334-
391; (Monti 2007), 39-44; (Parret 2012), 65-66; (Lianos 2013), 14-15; (Pérez & Scheur 2013), 22, 
26, 40-52. 

134 On the economic welfare objective of EU competition policy see, in particular, (Kjolbye 2004), 566; 
(Nazzini 2006), 504; (Gerber 2008), 1247; (Parret 2012), 14-16; (Witt 2016b), 80-83. 

135 (Andriychuk 2010), 155. 



objectives,
136

 which must be balanced against other economic and political non-competition 

interests. In fact, the three objectives reflect various theories of markets and societies and 

manifest different preferences towards the balancing of the economic, social and political 

objectives of the EU.
137

 

The debate about the objectives of EU competition policy was revived in the mid-2000s. In 

2004, the (discarded) draft of the Treaty establishing a Constitution for Europe advocated 

enhancing the normative value of competition. It proposed to declare, for the first time, that “an 

internal market where competition is free and undistorted” is a stand-alone EU objective and not 

merely an “activity” aimed at achieving the other aims.
138

 Yet, France opposed this change when 

the Lisbon Treaty was adopted in 2009. French President Sarkozy argued that competition should 

not be a means and an end unto itself, but rather a mechanism for the realisation of EU industrial 

policy.
139

 Accordingly, not only was competition not included as an objective of the Lisbon Treaty, 

it was also no longer even mentioned as an “activity”. At the same time, the substantive 

reference to competition is still part of EU primary law. The Protocol on the Internal Market and 

Competition annexed to the Lisbon Treaty provides that the internal market “include […] a system 

ensuring that competition is not distorted”.
140

 Moreover, Article 119 TFEU specifies that EU 

economic policy follows “the principles of an open market economy with free competition”. 

As a consequence, the normative implications of the change concerning competition in the 

Lisbon Treaty are disputed. On the one hand, scholars have listed several factors indicating that 

the change has no real impact, but is at most symbolic. They have stressed that the Protocol is 

an integral part of the Treaty and that the Treaty does not form a clear hierarchy between the 

various EU policies. The fact that competition is listed as neither an objective nor an activity 

has, therefore, not reduced its importance.
141

 Those scholars have also cited the CJEU, which 

has reaffirmed the legal value of competition policy by emphasizing that the Protocol is an 

136
 This approach dates back to Smith’s economic theory detailed in an Inquiry into the Nature and 
Causes of the Wealth of Nations (1776). Accordingly, competitive markets are seen as a desirable 
framework for fostering welfare and growth. Also see (Pera 2008), 129-130. 

137
 (Townley 2009), 48. Also see (Sufrin 2006), 953. Chapter 1, Sections 2 and 4.1 asserted that this 

justifies the narrow definition of competition interests used in this dissertation, and the use of the 
objective of Article 101 TFEU enforcement, rather than the objectives of EU competition policy, to 
measure the effectiveness of balancing. 

138
 Draft Treaty establishing a Constitution for Europe (2004), Article 3(2). 

139
 Quoted in (Drexl 2010), 663 and (Van Rompuy 2011), 2. Also see (Schweitzer 2007), 1. 

140
 Protocol 27 on the Internal Market and Competition. Also see Article 51 TEU. 

141
 (Semmelmann 2008b), 32; (Lavrijssen 2010), 637. 

objectives,136 which must be balanced against other economic and political non-competition 

interests. In fact, the three objectives reflect various theories of markets and societies and 

manifest different preferences towards the balancing of the economic, social and political 

objectives of the EU.137 

The debate about the objectives of EU competition policy was revived in the mid-2000s. In 

2004, the (discarded) draft of the Treaty establishing a Constitution for Europe advocated 

enhancing the normative value of competition. It proposed to declare, for the first time, that “an 

internal market where competition is free and undistorted” is a stand-alone EU objective and not 

merely an “activity” aimed at achieving the other aims.138 Yet, France opposed this change when 

the Lisbon Treaty was adopted in 2009. French President Sarkozy argued that competition should 

not be a means and an end unto itself, but rather a mechanism for the realisation of EU industrial 

policy.139 Accordingly, not only was competition not included as an objective of the Lisbon Treaty, 

it was also no longer even mentioned as an “activity”. At the same time, the substantive 

reference to competition is still part of EU primary law. The Protocol on the Internal Market and 

Competition annexed to the Lisbon Treaty provides that the internal market “include […] a system 

ensuring that competition is not distorted”.140  Moreover, Article 119 TFEU specifies that EU 

economic policy follows “the principles of an open market economy with free competition”. 

As a consequence, the normative implications of the change concerning competition in the 

Lisbon Treaty are disputed. On the one hand, scholars have listed several factors indicating that 

the change has no real impact, but is at most symbolic. They have stressed that the Protocol is 

an integral part of the Treaty and that the Treaty does not form a clear hierarchy between the 

various EU policies. The fact that competition is listed as neither an objective nor an activity 

has, therefore, not reduced its importance.141 Those scholars have also cited the CJEU, which 

has reaffirmed the legal value of competition policy by emphasizing that the Protocol is an 

136 This approach dates back to Smith’s economic theory detailed in an Inquiry into the Nature and 
Causes of the Wealth of Nations (1776). Accordingly, competitive markets are seen as a desirable 
framework for fostering welfare and growth. Also see (Pera 2008), 129-130. 

137 (Townley 2009), 48. Also see (Sufrin 2006), 953. Chapter 1, Sections 2 and 4.1 asserted that this 
justifies the narrow definition of competition interests used in this dissertation, and the use of the 
objective of Article 101 TFEU enforcement, rather than the objectives of EU competition policy, to 
measure the effectiveness of balancing. 

138 Draft Treaty establishing a Constitution for Europe (2004), Article 3(2). 
139 Quoted in (Drexl 2010), 663 and (Van Rompuy 2011), 2. Also see (Schweitzer 2007), 1. 
140 Protocol 27 on the Internal Market and Competition. Also see Article 51 TEU. 
141 (Semmelmann 2008b), 32; (Lavrijssen 2010), 637. 

objectives,136 which must be balanced against other economic and political non-competition 

interests. In fact, the three objectives reflect various theories of markets and societies and 

manifest different preferences towards the balancing of the economic, social and political 

objectives of the EU.137 

The debate about the objectives of EU competition policy was revived in the mid-2000s. In 

2004, the (discarded) draft of the Treaty establishing a Constitution for Europe advocated 

enhancing the normative value of competition. It proposed to declare, for the first time, that “an 

internal market where competition is free and undistorted” is a stand-alone EU objective and not 

merely an “activity” aimed at achieving the other aims.138 Yet, France opposed this change when 

the Lisbon Treaty was adopted in 2009. French President Sarkozy argued that competition should 

not be a means and an end unto itself, but rather a mechanism for the realisation of EU industrial 

policy.139 Accordingly, not only was competition not included as an objective of the Lisbon Treaty, 

it was also no longer even mentioned as an “activity”. At the same time, the substantive 

reference to competition is still part of EU primary law. The Protocol on the Internal Market and 

Competition annexed to the Lisbon Treaty provides that the internal market “include […] a system 

ensuring that competition is not distorted”.140  Moreover, Article 119 TFEU specifies that EU 

economic policy follows “the principles of an open market economy with free competition”. 

As a consequence, the normative implications of the change concerning competition in the 

Lisbon Treaty are disputed. On the one hand, scholars have listed several factors indicating that 

the change has no real impact, but is at most symbolic. They have stressed that the Protocol is 

an integral part of the Treaty and that the Treaty does not form a clear hierarchy between the 

various EU policies. The fact that competition is listed as neither an objective nor an activity 

has, therefore, not reduced its importance.141 Those scholars have also cited the CJEU, which 

has reaffirmed the legal value of competition policy by emphasizing that the Protocol is an 

136 This approach dates back to Smith’s economic theory detailed in an Inquiry into the Nature and 
Causes of the Wealth of Nations (1776). Accordingly, competitive markets are seen as a desirable 
framework for fostering welfare and growth. Also see (Pera 2008), 129-130. 

137 (Townley 2009), 48. Also see (Sufrin 2006), 953. Chapter 1, Sections 2 and 4.1 asserted that this 
justifies the narrow definition of competition interests used in this dissertation, and the use of the 
objective of Article 101 TFEU enforcement, rather than the objectives of EU competition policy, to 
measure the effectiveness of balancing. 

138 Draft Treaty establishing a Constitution for Europe (2004), Article 3(2). 
139 Quoted in (Drexl 2010), 663 and (Van Rompuy 2011), 2. Also see (Schweitzer 2007), 1. 
140 Protocol 27 on the Internal Market and Competition. Also see Article 51 TEU. 
141 (Semmelmann 2008b), 32; (Lavrijssen 2010), 637. 



essential part of the objectives of the Treaty.
142

 By the same token, scholars have noted that 

neither the competition law provisions of the Treaty nor secondary regulations were modified 

following the Lisbon Treaty.
143

 As confirmed by Kroes, the European Commissioner for 

Competition at the time, the Lisbon Treaty upholds the existing status of competition.
144

 

On the other hand, other scholars have maintained that the change could be understood as 

a political declaration that competition policy has less weight compared to other EU policies. 

This position may affect the weight the competition enforcers ascribe to competition vis-à-vis 

other non-competition interests.
145

 

For the purpose of this dissertation, it is sufficient to note that the EU Treaties do not clearly 

define the objectives of EU competition policy. Those objectives are still contentious and subject 

to ongoing political and legal debate. 

2.2. Article 101 TFEU wording and structure: Member States agree to 

disagree  

A separate yet linked question relates to the objectives of Article 101 TFEU. This question 

moves away from examining the objectives of EU competition policy as a whole, and toward 

rationalising the objectives behind the EU’s prohibition on anti-competitive agreements. The 

wording and structure of Article 101 TFEU are the results of lengthy negotiations preceding the 

adoption of the Rome Treaty of 1957.
146

 It was settled upon by the national delegations 

attending the Messina conference of 1955.
147

 

The drafting of the Article was strongly influenced by French competition law. Being the 

only Member State having comprehensive competition rules at the time, French law served as a 

prominent model for Article 101 TFEU.
148

 As elaborated below, the French law was based on a 
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principle of abuse, and thus did not unequivocally prohibit all anti-competitive agreements. 

Instead, it used an ex-post, case-by-case analysis to determine if positive effects on economic 

development or on society could counterbalance an agreement’s negative effect on prices. 

Thus, non-competition interests inherently influenced the scope of the French prohibition.
149

  

During the negotiations of the Rome Treaty, Germany was in the process of adopting its own 

competition law. Although the issue was subject to heated political debate, the German 

delegation advocated an EU law provision based on a principle of prohibition. That is to say, a 

total prohibition on any (horizontal) anti-competitive agreement, leaving no room for balancing.
150

 

The Netherlands proposed a third, intermediate model. It offered a compulsory notification 

system with provisional validity, analogous to its domestic competition regime at the time. 

According to this suggestion, while all agreements should have been notified to the Commission 

if an agreement was be found abusive, its lack of validity would only be effective 

prospectively.
151

 

The clash between the Member States’ approaches was resolved by means of a compromise 

between the French and German methods: the wording of Article 101 TFEU closely followed the 

French proposal. Like the French law, Article 101 TFEU has a bifurcated structure that leaves 

room for balancing: Article 101(1) TFEU imposes a general ban prohibiting any anti-competitive 

agreement affecting trade between Member States,
152

 and Article 101(3) TFEU provides a 

structured framework for balancing.
153

 The latter limits the general prohibition by stating “the 

provisions of paragraph 1 may, however, be declared inapplicable” if an agreement “contributes 

to improving the production or distribution of goods or to promoting technical or economic 

progress, while allowing consumers a fair share of the resulting benefit, and which does not: (a) 

impose on the undertakings concerned restrictions which are not indispensable to the 

attainment of these objectives; (b) afford such undertakings the possibility of eliminating 

competition in respect of a substantial part of the products in question”. 
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At the same time, Article 101 TFEU was also inspired by the German approach. Based on 

the principle of prohibition it declares that an anti-competitive agreement is prohibited (Article 

101(1) TFEU) and is automatically void (Article 101(2) TFEU). Article 101(3) TFEU sets an 

exception to the general prohibition, rather than defining the scope of the prohibition itself, as 

suggested by the principle of abuse advocated by the French.  

Still, the wording of Article 101 TFEU has left many issues unresolved. In particular, the 

Member States have avoided taking controversial decisions on how to balance competition and 

non-competition interests: At a substantive level, the Article does not define the types of 

relevant benefits, method of balancing, or intensity of control; at a procedural level, although 

Article 101(3) TFEU states that the prohibition “may, however, be declared inapplicable”, it does 

not specify whom should make such a declaration, or when. The substantive aspects are 

detailed in the next section, and the procedural aspects are elaborated in Section 3 below. 

2.3. Substantive aspects: the four conditions of Article 101(3) TFEU 

The wording of Article 101(3) TFEU lays out the substantive framework for balancing under 

Article 101 TFEU. An anti-competitive agreement that is otherwise prohibited by Article 101(1) 

TFEU can only be accepted if all four conditions of Article 101(3) TFEU have been met.
154

 

Hence, an agreement must (i) produce benefits; (ii) allow consumers a fair share of those 

benefits (iii) be limited to restrictions that are indispensable for attaining such objectives; and 

(iv) must not eliminate competition in the relevant markets. This section demonstrates that 

each of the four conditions was drafted in ambiguous terms, leaving the competition enforcers 

wide discretion to balance in a specific case. 

  First condition: benefit 2.3.1.

The first condition of Article 101(3) TFEU stipulates that an agreement must contribute “to 

improving the production or distribution of goods or to promoting technical or economic 

progress”. This is known as the benefit resulting from an agreement. This condition raises two 

important sets of questions.  
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First, the Article does not clearly define the nature of benefits that fall within the scope of 

the first condition. Some types of benefits are clearly covered by the Article. This includes cost-

efficiencies related to production and distribution chains (“improving the production or 

distribution”), development of new technologies and products (“technical progress”), and 

economic growth (“economic progress”). Yet, the consideration of less quantifiable non-

competition interests is more equivocal. Article 101(3) TFEU does not indicate if industrial 

policies (e.g. protection of the national or the common market, development of industries, 

employment) or political policies (e.g. culture, preservation of traditional forms of trade) may 

also constitute a relevant benefit. 

Second, the Article does not define the relevant beneficiaries.
155

 It does not specify, for 

instance, whether only direct benefits to direct consumers should be considered or whether 

indirect benefits to consumers in other markets or to society as a whole should also play a role.  

The answer to these questions bears a significant impact on balancing. Accepting broad 

types of benefits for a wide group of beneficiaries reserves a greater role for non-competition 

interests and vice versa. To structure the discussion, this dissertation follows the categorisation 

of benefits offered by a group of experts and summarized by the OFT. Combining the above 

two questions, it differentiates between three categories of benefits:
156

 

Direct economic benefits are cost and qualitative efficiencies that occur to direct or indirect 

users of the product or service covered by the agreement. These benefits either directly affect 

prices or directly provide additional non-price value for consumers, such as new products, 

better quality or greater product variety.
157 

 

Indirect economic benefits are cost and qualitative efficiencies that do not occur in the 

market in which the agreement takes place or has a direct impact. Such benefits arise, for 

example, in two-sided markets. An agreement concluded on one side of the market could 

produce indirect benefits for consumers on the other side of the market.
158

  

Finally, non-economic benefits are not directly related to the characteristics of the product 

or service of the agreement in question. These benefits are non-pecuniary and are often more 

subjective than direct or indirect economic benefits. They include cultural interests, 

155
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environmental benefits (that are not directly valued by consumers within the relevant market), 

financial stability or the promotion of national or international interests.
159

 

The differences between the three categories can be illustrated by the example of an 

agreement between manufacturers of paper used for printing journals by which they agree to 

combine production means, set a minimum price for the paper sold, and move to greener 

production methods.
160

 Undoubtedly, a reduction in the paper price due to economies of scale is 

a benefit that may be considered under Article 101(3) TFEU (direct economic benefit). Benefits 

to the journals’ advertisers may also possibly be taken into account. For example, a reduction in 

the price of paper could lead to a reduction in the price of journals. Subsequently, the number 

of subscribers might increase, rendering advertisements more effective (indirect economic 

benefit). Finally, the agreement could also generate indirect environmental benefits for society 

as a whole. For example, greener production means could decrease tree-cutting and pollution 

(non-economic health and environmental benefits).  

The distinction between the various categories of benefits is not dichotomous; they can be 

placed on a scale depending on the degree of remoteness. Benefits generated to remote 

beneficiaries are more likely to be characterised as an indirect economic benefit than as a direct 

economic benefit. Moreover, a high degree of remoteness makes a benefit more intangible, and 

hence more similar to a non-economic benefit.
161

 

On a side note, it should be observed that the term “benefits” is not identical to the notion 

of “non-competition interests” as defined in this dissertation.
162

 Non-competition interests 

describe the type of policy promoted by an agreement (e.g. environmental or employment). 

The notion of benefits refers to the case-specific improvement resulting from an agreement. 

The promotion of a single non-competition interest might produce various types of benefits. For 

example, an agreement that stimulates environmental policy might create direct economic 

benefits (e.g. quality improvements in the form of green credentials), while another agreement 

might produce non-economic environmental benefits enjoyed by society as a whole (e.g. 

reducing pollution). 

159
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  Second condition: fair share 2.3.2.

The second condition of Article 101(3) TFEU states that an agreement must allow “consumers a 

fair share of the resulting benefit”. This condition also raises two sets of questions. 

The first set of questions relates to what constitutes a fair share. The Article does not 

specify a quantitative definition of fair share. It is unclear if consumers can only be 

compensated for the anti-competitive harms or if the overall effects of an agreement should be 

positive. Should consumers receive a fair share of each type of benefit?
163

 Article 101(3) TFEU, 

likewise, does not stipulate how different types of benefits should be weighted. For example, 

can an increase in prices be compensated by improved quality? And if so, what degree of 

improvement is sufficient?
164

 The answers to those questions outline the limits of balancing. A 

broad definition of fair share, which allows offsetting benefits and competitive harm across 

groups of consumers and between different types of benefits, broadens the discretion of 

competition enforcers to balance competition and non-competition interests.  

The second set of questions centres on the definition of consumers. The Article does not 

specify if each consumer must be individually compensated or whether benefits to a group of 

consumers can compensate for the harm caused to another group.
165

 Similarly, the Article does 

not explain if the benefits and costs within each affected relevant market should be considered 

separately (i.e. for each group of consumers) or aggregated across all affected markets. If two 

separate geographic markets are affected by an agreement, and the gains in one market 

significantly outweigh the harm done in the other, should one aggregate the two sets of costs and 

benefits in order to examine the agreement (i.e. cross-subsidisation of consumers groups)?
166

  

The definition of consumer also relates to the issue of future consumers. For instance, can the 

calculation of the fair share incorporate gains enjoyed by future consumers? Are inter-

generational benefits sufficient to compensate anti-competitive harm inflicted on present 

consumers? And if so, how should a discount rate be applied to future benefits?
167

 

Constructing the notion of relevant consumers quite broadly increases the likelihood that 

non-competition interests could offset anti-competitive harm. Instead of compensating each 
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consumer for the specific harm caused to him or her, the harm could be countered by benefits 

to other consumers, consumers in other markets, future consumers or society as a whole.  

  Third condition: indispensability  2.3.3.

The third condition of Article 101(3) TFEU states that an agreement must not impose 

“restrictions which are not indispensable to the attainment of these objectives”. This means that 

the restrictions of competition must be indispensable to the attainment of the benefits (i.e. to 

the improvement of production or distribution or to the technical and economic progress).  

The Article does not explain which features of indispensability are required. As early as 

Grundig-Consten (1966), the CJEU pointed to two aspects of this condition:
168

 First, the Court 

maintained that there should be a causal link between the restrictions on competition and the 

benefit. The restriction must contribute to the realisation of the benefit. Second, the Court clarified 

that indispensability entails balancing.
169

 An agreement may be exempted only if it generates 

benefits large enough to compensate the distortion of competition. This also means that the 

applicability of Article 101(3) TFEU might be limited in time. An agreement is exempted only as 

long as the restriction is necessary to realise the benefits. The third condition of Article 101(3), 

therefore, contains a proportionality test.
170

 Accordingly, strict application of the indispensability 

condition makes it difficult to accept any anti-competitive measure, and vice versa.  

 Fourth condition: elimination of competition 2.3.4.

The final condition of Article 101(3) TFEU stipulates that an agreement must not afford 

undertakings “the possibility of eliminating competition in respect of a substantial part of the 

products in question”. The interpretation of the fourth condition is particularly ambiguous and 

has changed over the years. In the past, the prevailing view was that the condition was closely 

linked to the concept of dominance. According to this interpretation, undertakings having a 

large market share were automatically in breach of the fourth condition and could never be 

exempted under Article 101(3) TFEU.
171

 Hence, non-competition interests could not be 

examined if they were included in an agreement involving dominant undertakings. 

168
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Towards the 2000s, the interpretation shifted to a more economic-based analysis.
172

 The fourth 

condition of Article 101(3) TFEU was seen as ascribing weights to the balance between competition 

and non-competition interests. Namely, the condition was seen as a declaration that the protection 

of rivalry and the competitive process are prioritised over other benefits. Short-term benefits arising 

from an anti-competitive agreement cannot prevail over a long-term harm to the competitive 

process.
 173

 This reading allows dominant undertakings to benefit from Article 101(3) TFEU. 

The above demonstrates that, although the four conditions of Article 101(3) TFEU establish 

the substantive framework for balancing under Article 101 TFEU, they do not provide a detailed 

substantive balancing regime. The four conditions were drafted in broad terms, leaving each 

competition enforcer a wide margin of discretion to decide whether to take non-competition 

interests into account, what types of benefits to consider, and how. As the next section shows, 

in the past, these gaps were primarily filled by the practices of the Commission. Since May 

2004, however, NCAs and national courts have also influenced the balancing exercise. 

3. BALANCING IN EU SECONDARY LAW: BETWEEN NOTIFICATIONS AND SELF-ASSESSMENT  

The vague wording of Article 101 TFEU not only leaves the substantive elements of the Article 

open to interpretation, but also the applicable procedural framework.
174

 This section shows that 

the Treaties have entrusted the Council with a choice between an ex-ante authorisation system 

versus a directly applicable ex-post exception enforcement system, and between a centralised 

or decentralised regime.
175

 Section 5 reveals that those procedural choices have had a 

tremendous influence on the substantive aspects of balancing.  
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3.1. Notification-centralised regime of Regulation 17/62 

The procedural framework for applying Article 101(3) TFEU balancing was first clarified in 1962 

with the adoption of Regulation 17/62. As with the adoption of Article 101 TFEU itself, this too 

was the product of “extremely tense”
176

 negotiation between the French and German 

delegations. Whilst France was prominent in the drafting of Article 101 TFEU itself, this time 

around the German approach prevailed.  

France (supported by Luxemburg) had proposed that a declaration of inapplicability under 

Article 101(3) TFEU should be based on self-assessment with ex-post control, corresponding with 

the principle of abuse that guided its domestic law.
177

 This was not only inspired by competition 

concerns; it was also motived by the political aim of avoiding a “too rigid” supervision of cartels.
178

  

The German delegation (supported by the Netherlands, Belgium, and the Commission) 

pursued a different approach. After its proposal for a total prohibition on cartels in Article 101 

TFEU had been rejected, Germany strove to ensure a strict ex-ante application of EU competition 

rules similar to its own national system.
179

 Moreover, the German delegation rejected the French 

proposal as incompatible with the wording of Article 101 TFEU. It noted that the phrase “may, 

however, be declared inapplicable” required a constitutive decision for exemption.
180

 

Regulation 17/62 reflected a notification and authorisation system based on the German 

approach. The Regulation introduced a centralised system by which all agreements need to 

have been notified to the Commission prior to their implementation. Hence, the Commission 

had exclusive competence for balancing under Article 101(3) TFEU.
181

  

The Member States also debated the level of involvement they would retain in enforcement. 

On the one hand, France aimed to safeguard the role of national governments. It demanded 

that the Commission and the affected Member States take infringement decisions jointly and 

“the High Authority shall have sole jurisdiction […] to rule whether any such agreement […] is 
compatible with this Article”. 

176
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 (Sufrin 2006), 923; (Seidel & Federico Pace 2013), 70. This criticism was repeated with the adoption 
of Regulation 1/2003, as detailed in Section 3.3.1 below. 
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had exclusive competence for balancing under Article 101(3) TFEU.181  

The Member States also debated the level of involvement they would retain in enforcement. 

On the one hand, France aimed to safeguard the role of national governments. It demanded 

that the Commission and the affected Member States take infringement decisions jointly and 

“the High Authority shall have sole jurisdiction […] to rule whether any such agreement […] is 
compatible with this Article”. 
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that Member States have veto powers via an Advisory Committee. Similarly, France objected to 

granting the Commission independent investigation and fining powers.
182

 On the other hand, 

the German proposal, which had been adopted by the Regulation, granted the Commission 

complete independence. An Advisory Committee, an ad hoc body composed of officials 

appointed by the Member States, had only advisory, non-binding powers.
183

  

Notably, the Commission’s independence and monopoly to apply Article 101(3) TFEU were 

based on the assumption that it was the only actor capable of employing the discretionary 

balancing powers in a coherent and uniform manner. Other enforcers, it was feared, would 

incorporate domestic non-competition interests into their decisions.
184

 This position was 

summarised in the Commission’s policy report in 1993, noting: “the grant of a derogation from 

the ban on restrictive agreements requires assessment of complex economic situation and the 

exercise of considerable discretionary power, particularly where different objectives of the EC 

Treaty are involved. This task can only be performed by the Commission.”
185

 The strength of 

this assumption should not be underestimated. Ehlermann, the Director-General of DG COMP 

until 1995, described the Commission’s monopoly as “natural” and “almost a religious belief”.
186

 

3.2. Blessing and curse: consequences of Regulation 17/62 

The consequences of Regulation 17/62 are well documented.
187

 Shortly after it was issued, the 

Commission was flooded with an unmanageably large number of notifications. The Commission 

had to process more than 34.500 notifications requesting a negative clearance (i.e. declaring 

that Article 101(1) TFEU did not apply) or an individual Article 101(3) TFEU exemption.
188

 The 

large number of notifications was reinforced by the Commission’s and CJEU’s broad 

interpretation of Article 101(1) TFEU. They constructed the notions of “restriction of 
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competition” and “trade between Member States” so broadly that they included almost any 

restriction imposed on undertakings’ commercial freedom.
189

  

Faced with the enormous number of notifications, the Commission quickly developed several 

tools to avoid having to apply a full competition analysis in each case:
190

 First, as early as 1967, 

the Commission had introduced the first Block Exemption Regulation (BER) on Distribution 

Agreements.
191

 The BER exempted categories of agreements en bloc, depending on their form 

(i.e. if they contained certain provisions and omitted others). The BER relieved the Commission 

from the duty of undertaking case-by-case balancing, and significantly reduced its backlog of 

cases.
192

 In fact, out of the 40.000 notifications received by the Commission during the first 

years of Regulation 17/62, 25.000 were settled by the BER.
193

 

Second, the Commission had issued notices indicating that certain agreements were not 

prohibited under Article 101(1) TFEU. Such notices on patent licensing, cooperation between 

undertakings, and the de minimis rule have expressed a form of balancing.
194

 

Third, from the early 1970s, the Commission had developed an informal instrument in the 

form of so-called comfort letters. A comfort letter is an administrative letter signed by a 

Commission official stating that no action will be taken with respect to a particular 

agreement.
195

 Following the issuance of such a letter, the Commission terminates the 

proceedings without adopting a formal decision. The Commission has used comfort letters to 

deal with agreements which ''at first sight raise no problems with respect to the rules of 

competition and do not require a formal decision."
196

 Initially, comfort letters were only 

employed for negative clearance, but since the mid-1980s they have been extended to Article 

101(3) TFEU exemptions.
197

 Notably, comfort letters are not binding on national courts, NCAs, 

or third parties.
198

 However, since the 1980s, in an effort to increase their legal authority, the 
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Commission has begun to publish the essential contents of the notified agreements in the 

official journal and invited comments from third parties.
199

  

Fourth, the Commission closed proceedings by accepting voluntary commitments.
200

 For this 

purpose, the Commission has employed its exclusive power to apply Article 101(3) TFEU to invite 

undertakings to modify their agreements. Those modifications have been incorporated into both 

formal and informal decisions to “secure a practical solution to a competition problem”.
201

 

By virtue of combining the four above measures, more than 95% of Articles 101 and 102 

TFEU proceedings under Regulation 17/62 have been resolved by means of informal 

measures.
202

 Those cases have often gone unpublished. Van Bael has estimated that only 4% 

of the informal proceedings have been mentioned, even briefly, in the Commission’s policy 

reports or press releases.
203

 This has led the enforcement regime of Regulation 17/62 to be 

perceived as being “both a blessing and a curse”.
204

  

On the one hand, the centralised-enforcement regime has facilitated an EU culture of 

competition. At a time when most Member States did not have robust competition laws, it 

empowered the Commission to apply uniform rules throughout the EU.
205

 Moreover, the 

combination of BERs, notices, comfort letters and informal commitments had empowered the 

Commission to monitor the development of competition policy. The Commission had not only 

enforced competition law to correct specific infringements but had also regulated the activities 

of undertakings and the functioning of markets.
206

 

On the other hand, the enforcement regime suffered from serious procedural and substantive 

flaws. At the procedural level, the Commission was never able to totally eliminate its backlog of 

cases, especially as it gradually began to assess more complicated infringements.
207

 Most 

199
 Policy report (1981), para 15; also see (Van Bael 1986), 78-79. 

200
 Policy report 1982, 59; (Korah 1981), 15; (Van Bael 1986), 63. Also see Chapter 7, Section 2. 

201
 (Bailey 2016), 115. 

202
 The statistical information extracted from the Commission's policy reports is reproduced in (Van Bael 

1986), 61. Also see Policy report 1971, 24; Policy report 1976, 11; Policy report 1999, 26; (Forrester 
1994), 469; (Wesseling 2000), 22-23. 

203
 (Van Bael 1986), 64-65. 

204
 In the words of (Wilks 2005), 434. 

205
 Modernisation White Paper (1999), para 4. 

206
 (Van Bael 1986), 62; (Wils 2005), 5–7; (Bailey 2016), 114. Also see Section 5.2.1 below and Chapter 

3, Section 4.3. 
207

 Policy report 1996, 24; policy report 1999, 20. 

Commission has begun to publish the essential contents of the notified agreements in the 

official journal and invited comments from third parties.199  

Fourth, the Commission closed proceedings by accepting voluntary commitments.200 For this 

purpose, the Commission has employed its exclusive power to apply Article 101(3) TFEU to invite 

undertakings to modify their agreements. Those modifications have been incorporated into both 

formal and informal decisions to “secure a practical solution to a competition problem”.201 

By virtue of combining the four above measures, more than 95% of Articles 101 and 102 

TFEU proceedings under Regulation 17/62 have been resolved by means of informal 

measures.202 Those cases have often gone unpublished. Van Bael has estimated that only 4% 

of the informal proceedings have been mentioned, even briefly, in the Commission’s policy 

reports or press releases.203 This has led the enforcement regime of Regulation 17/62 to be 

perceived as being “both a blessing and a curse”.204  

On the one hand, the centralised-enforcement regime has facilitated an EU culture of 

competition. At a time when most Member States did not have robust competition laws, it 

empowered the Commission to apply uniform rules throughout the EU. 205  Moreover, the 

combination of BERs, notices, comfort letters and informal commitments had empowered the 

Commission to monitor the development of competition policy. The Commission had not only 

enforced competition law to correct specific infringements but had also regulated the activities 

of undertakings and the functioning of markets.206 

On the other hand, the enforcement regime suffered from serious procedural and substantive 

flaws. At the procedural level, the Commission was never able to totally eliminate its backlog of 

cases, especially as it gradually began to assess more complicated infringements. 207  Most 

199 Policy report (1981), para 15; also see (Van Bael 1986), 78-79. 
200 Policy report 1982, 59; (Korah 1981), 15; (Van Bael 1986), 63. Also see Chapter 7, Section 2. 
201 (Bailey 2016), 115. 
202 The statistical information extracted from the Commission's policy reports is reproduced in (Van Bael 

1986), 61. Also see Policy report 1971, 24; Policy report 1976, 11; Policy report 1999, 26; (Forrester 
1994), 469; (Wesseling 2000), 22-23. 

203 (Van Bael 1986), 64-65. 
204 In the words of (Wilks 2005), 434. 
205 Modernisation White Paper (1999), para 4. 
206 (Van Bael 1986), 62; (Wils 2005), 5–7; (Bailey 2016), 114. Also see Section 5.2.1 below and Chapter 

3, Section 4.3. 
207 Policy report 1996, 24; policy report 1999, 20. 

Commission has begun to publish the essential contents of the notified agreements in the 

official journal and invited comments from third parties.199  

Fourth, the Commission closed proceedings by accepting voluntary commitments.200 For this 

purpose, the Commission has employed its exclusive power to apply Article 101(3) TFEU to invite 

undertakings to modify their agreements. Those modifications have been incorporated into both 

formal and informal decisions to “secure a practical solution to a competition problem”.201 

By virtue of combining the four above measures, more than 95% of Articles 101 and 102 

TFEU proceedings under Regulation 17/62 have been resolved by means of informal 

measures.202 Those cases have often gone unpublished. Van Bael has estimated that only 4% 

of the informal proceedings have been mentioned, even briefly, in the Commission’s policy 

reports or press releases.203 This has led the enforcement regime of Regulation 17/62 to be 

perceived as being “both a blessing and a curse”.204  

On the one hand, the centralised-enforcement regime has facilitated an EU culture of 

competition. At a time when most Member States did not have robust competition laws, it 

empowered the Commission to apply uniform rules throughout the EU. 205  Moreover, the 

combination of BERs, notices, comfort letters and informal commitments had empowered the 

Commission to monitor the development of competition policy. The Commission had not only 

enforced competition law to correct specific infringements but had also regulated the activities 

of undertakings and the functioning of markets.206 

On the other hand, the enforcement regime suffered from serious procedural and substantive 

flaws. At the procedural level, the Commission was never able to totally eliminate its backlog of 

cases, especially as it gradually began to assess more complicated infringements. 207  Most 

199 Policy report (1981), para 15; also see (Van Bael 1986), 78-79. 
200 Policy report 1982, 59; (Korah 1981), 15; (Van Bael 1986), 63. Also see Chapter 7, Section 2. 
201 (Bailey 2016), 115. 
202 The statistical information extracted from the Commission's policy reports is reproduced in (Van Bael 

1986), 61. Also see Policy report 1971, 24; Policy report 1976, 11; Policy report 1999, 26; (Forrester 
1994), 469; (Wesseling 2000), 22-23. 

203 (Van Bael 1986), 64-65. 
204 In the words of (Wilks 2005), 434. 
205 Modernisation White Paper (1999), para 4. 
206 (Van Bael 1986), 62; (Wils 2005), 5–7; (Bailey 2016), 114. Also see Section 5.2.1 below and Chapter 

3, Section 4.3. 
207 Policy report 1996, 24; policy report 1999, 20. 



decisions were informal in nature, lacking sufficient transparency and fully binding effect.
208

 

Reform became pressing in light of the gradual enlargement of the EU, and particularly the 

significant accession of ten Central and European Member States in 2004.
209

 Under those 

circumstances, the notification system of Regulation 17/62 had simply become unmanageable.  

At the substantive level, the Commission’s scarce resources were used to manage 

notifications rather than investigate complaints or pursue ex officio procedures. In fact, by the 

late 1990s, only 0.5% of the agreements notified to the Commission ended in a prohibition 

decision.
210

 In the more than 40 years of application of Regulation 17/62, there have been only 

9 decisions in which a notified agreement was prohibited without a complaint having been 

lodged against it.
211

 At the Member States level, the NCAs have rarely dealt with infringement of 

Article 101 TFEU. Although around half of the NCAs were formally competent under their 

national laws to apply Article 101(1) TFEU, the Commission’s monopoly to apply Article 101(3) 

TFEU had discouraged them from doing so.
212

 Reform was vital to allow the Commission to 

refocus its enforcement priorities to combat the most serious restrictions on competition.
213

 In 

parallel, the justification for the Commission’s monopoly for granting Article 101(3) TFEU 

exemptions weakened. Over the years, the Commission developed EU competition policy and 

Member States adopted national competition laws and set up specialised authorities to 

implement them.
214

 

To conclude, the procedural regime of Regulation 17/62 has had mixed effects for 

balancing. It has allowed the Commission to resolve conflicts between competition and non-

competition interests in an ex-ante, centralised and fairly independent manner. Meanwhile, this 

enforcement regime has not had the effect of pressuring the Commission to adopt a clear and 

comprehensive balancing framework. Those effects on the balancing are examined in Section 5 

below. 
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3.3. Modernisation of competition law 

 Origin and reactions to the White Paper  3.3.1.

By the mid-1990s, there was a clear need for a reform to increase the effectiveness of Article 

101 TFEU enforcement.
215

 The establishment of the Modernisation Group in 1997 marked the 

first step towards reform. Consisting of approximately a dozen Commission officials, the Group’s 

work was kept secret, even within the Commission itself.
216

  

The Group’s recommendations were presented in the Modernisation White Paper of 1999. It 

advocated a radical, and largely unforeseen, three-pronged reform.
217

 The procedural pillar of 

modernisation proposed a shift towards a self-assessment system, in which Article 101(3) TFEU 

is reviewed ex-post by the competition enforcers. Under the institutional pillar of modernisation, 

the Commission gave up its monopoly to apply Article 101(3) TFEU in favour of decentralised 

enforcement. Finally, the substantive pillar of modernisation introduced economic thinking to EU 

competition law. The effects of those three pillars on balancing are detailed in Section 5.4 below.  

While the Modernisation White Paper had generally received positive reactions,
218

 it did 

encounter some opposition. Germany, in particular, expressed strong disagreement with the 

White Paper. While acknowledging that procedural reform was necessary, the German 

Monopolies Commission
219

 submitted that such a reform required a Treaty amendment. It 

argued that the positive wording of Article 101(3) TFEU (“may, however, be declared 

inapplicable”) does not support a self-assessment system. Similarly, it maintained that a 

decentralised self-assessment system contradicts the CJEU’s case law declaring that Article 

101(1) TFEU has direct effect. According to the Monopolies Commission, the proposed 

enforcement regime granted the Member States discretion to apply Article 101(3) TFEU in a 

215
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manner that denies the conditions for direct effect.
220

 It also believed that the shift from a 

notification to a self-assessment system was unnecessary to deal with the Commission’s 

excessive workload. Rather, this could have been resolved by a more efficient allocation of 

resources or modification of the existing system (e.g. a decentralised notification system).
221

  

The German Monopolies Commission further highlighted that the Commission’s sole power 

to grant Article 101(3) TFEU exemptions served an important balancing aim. It ensured uniform 

application of the exemption criteria “in view of the great differences between the national 

competition laws and the legal and economic policy ideas of Member States”.
222

 The Monopolies 

Commission submitted that only the Commission had both the mandate and the ability to 

reconcile the conflicts of interest, holding that: “this is essentially a political act, whose subject 

matter is the weighing up of incommensurable factors.”
223

In fact, the Monopolies Commission 

was concerned that the new priority-setting powers granted to the Commission pursuant to the 

regime would give rise to political considerations. For instance, opening or withdrawing 

procedures could be guided by industrial policy rather than by pure competition interests.
224

 

A designated Committee of the UK House of Lords raised similar concerns, although the UK 

government was more supportive of the Commission’s modernisation proposal.
225

 Nevertheless, 

given the overall positive reactions to the Modernisation White Paper, in 2000 the Commission 

submitted to the Council a legislative proposal for the reform.
226

 The proposal was worded similarly 

to the version finally adopted by virtue of Regulation 1/2003. Yet, as the next section reveals, it was 

different in one important respect: the relationship between EU and national competition laws. 

 Point of contention: EU and national competition laws 3.3.2.

The decentralisation of enforcement has generated new questions as to the relationship 

between EU and national competition laws. The Commission, Council, European Parliament, and 

industry representatives were concerned that decentralised enforcement would lead to the re-
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nationalisation of EU competition policy.
227

 They highlighted that the enforcement regime must 

ensure that Article 101 TFEU is applied in a uniform manner throughout the EU, despite 

differences in national competition laws and traditions.
228

  

To accommodate such concerns, the legislative proposal for Regulation 1/2003 originally 

suggested that national competition laws would not apply to agreements that fall within the scope 

of Article 101 TFEU.
229

 In other words, EU and national competition laws would not be applied in 

parallel. Nevertheless, this provision drew significant opposition from a number of Member States. 

In fact, it proved to be the most contentious point in the Council’s deliberations.
230

  

A compromise was ultimately found in the form of Article 3 of Regulation 1/2003. The 

Article introduced a duty for the parallel application of EU and national laws. It has obliged 

NCAs and national courts to apply EU competition law when applying national competition law 

to agreements falling within the scope of application of Article 101 TFEU, that is, agreements 

having an effect on trade between Member States (the primacy rule of Article 3(1)). It further 

establishes the primacy of EU law by holding that the application of national competition law 

may not lead to the prohibition of an agreement that is not prohibited under Article 101 TFEU 

(the convergence rule of Article 3(2)).
231

 

 Commission’s and NCAs’ role under Regulation 1/2003 3.3.3.

Regulation 1/2003 empowers the Member States to apply Article 101(3) TFEU directly. Although 

it entrusted the NCAs with the power to apply EU competition rules, the development of 

competition policy still remains the Commission’s prerogative. This is reflected by various 

provisions of the Regulation:
232
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First, only the Commission can adopt a positive decision, that is, a formal decision explaining 

why an agreement is not in breach of Article 101(1) TFEU or fulfil the conditions of Article 101(3) 

TFEU.
233

 The NCAs can only find that there are no grounds for action on their part when, on the 

basis of the information in their possession, the conditions for Article 101 TFEU have not been 

met.
234

 As confirmed by the CJEU in Tele2Polska (2011), the NCAs do not have the power to 

formally declare that Article 101 TFEU is inapplicable.
235

 The difference between positive and no-

ground-for-action decisions is important: only the Commission can reach a binding conclusion on 

the application of Article 101 TFEU, and thus on balancing. NCAs can simply explain why an 

investigation was discontinued, while the Commission or another NCA may reach a different 

decision in the future.
236

 Nevertheless, no-ground-for-action decisions are significant. As 

demonstrated by the empirical findings presented throughout this dissertation, NCAs have used 

those decisions to shape and clarify Article 101 TFEU balancing principles.
237

 

Second, Regulation 1/2003 safeguards the Commission’s role in ensuring the consistent 

application of EU competition law. The Regulation set the ground for the European Competition 

Network (ECN), a forum for informal contact and consultation between the Commission and 

NCAs on enforcement policy aimed at avoiding divergent application.
238

 The Commission has a 

central role to play in this network. In particular, Article 11(3) and (4) of the Regulation obliges 

NCAs to inform the Commission before commencing a first formal investigative measure, 

adopting a decision requiring an infringement brought to an end, accepting commitments, or 

withdrawing a benefit conferred by a BER.
239

 Subsequent to those notifications, the Commission 

may initiate its own proceeding while relieving the NCA of its competence to apply Article 101 

TFEU to such case.
240

 According to the Commission’s and Council’s declaration, the Commission 

will only do so in exceptional cases, if NCAs are about to issue conflicting decisions in a single 

case, when a decision “is obviously in conflict with consolidated case law” or when a decision 

233
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has “significant divergence” with respect to the facts. The Commission may also initiate 

proceedings when its decision is necessary for the development of EU competition policy.
241

 In 

practice, however, the Commission has not formally initiated such proceedings.
242

  

Third, in a similar vein, Article 15(3) of Regulation 1/2003 entrusts the Commission with the 

submission of amicus curiae briefs on its own initiative in proceedings taking place before 

national courts when the coherent application of Article 101 TFEU so requires.
243

  

In conclusion, this section has demonstrated that EU secondary law indirectly affects 

balancing by dictating the actors that may do so, and the relevant point in time. Yet, EU 

secondary law has not established any substantive criteria for balancing. It has not defined 

what types of benefits can be taken into account, the balancing method, or the intensity of 

control. The next section shows that the EU Courts have played an important role in filling some 

of these gaps, especially prior to modernisation. 

4. EU COURTS’ ROLE IN SHAPING BALANCING  

Over the years, the EU Courts have played an important role in developing certain balancing 

principles. As elaborated throughout the dissertation, the EU Courts have shaped balancing in 

two types of proceedings: 

First, CJEU preliminarily rulings have interpreted various aspects of balancing.
244

 To this end, 

preliminarily rulings have facilitated a dialogue between the CJEU and national courts seeking 

guidance on the appropriate scope of balancing. The CJEU has advised national enforcers in 

matters such as the objectives of Article 101 TFEU, the types of benefits that can be taken into 

account when applying the various balancing tools, and the balancing method. 
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Second, the CJEU, and since 1988 also the GC, have examined appeals against the 

Commission’s balancing decisions.
245

 The Commission’s decisions have been reviewed by the GC 

on points of fact and law, and, subsequently, by the CJEU on points of law. The EU Courts 

apply two standards of judicial review. A full merit review guides the assessment of fines 

imposed by the Commission for an Article 101 TFEU infringement.
246

 A marginal review is used 

to assess the application of the Article itself. This entails that the Courts only examine the 

relevance of the facts, and the legal consequences the Commission deduces therefrom.
247

 The 

marginal review standard also demands that if a court annuls the Commission’s decision, the 

case is referred back to the Commission. Unlike many other national administrative courts, the 

EU Courts do not substitute their appreciation of the facts for that of the Commission. They do 

not decide whether to grant an exemption.
248

  

The marginal review standard of the Commission’s decisions (excluding the imposition of 

fines), has a number of justifications. It has been linked to the Commission’s central role in 

developing competition policy and ensuring compliance with competition rules.
249

 It was also 

explained by the complex evaluation of economic matters involved in applying Article 101 TFEU, 

which necessarily implies a degree of discretion. Finally, it has also been vindicated by the need 

to maintain uniform application of Article 101(3) TFEU. 

Despite the marginal standard of review, the empirical findings show that, prior to 

modernisation, the EU Courts, and especially the CJEU, held the reins in the development of 

balancing principles. In a series of landmark cases, the CJEU filled certain gaps in EU primary 

and secondary law concerning balancing. The Courts engaged in complex evaluations to 

influence the types of benefits that could be taken into account under the Article, the balancing 

method, and the development of new balancing tools. The GC played a similar role in 

influencing balancing, especially with respect to Article 101(1) TFEU balancing tools, albeit to a 

lesser extent than the CJEU.  
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As elaborated in the following chapters, the CJEU and GC have differed in their approaches to 

balancing.
250

 Historically, the CJEU has facilitated the consideration of a wide array of economic and 

non-economic benefits under Article 101 TFEU. As early as the 1960s, it promoted a more case-

specific application of Article 101 TFEU which took into account the effects of an agreement on 

other public policies.
251

 The Court annulled a number of the Commission’s decisions, finding that it 

had failed to adequately reflect the specific circumstances of the case. The GC, however, was 

generally more positive towards the Commission’s approach. It called for a more market-based 

analysis in applying Article 101 TFEU and had typically accepted the Commission’s balancing decisions.  

The next section illustrates that while the EU Courts have not produced a detailed balancing 

framework, their case law has had an immense influence on the scope of Article 101 TFEU 

balancing, to a degree by which it is difficult to separate the EU Courts’ approach to balancing 

from the development of the Commission’s approach. The next section also reveals that the 

modernisation has marked a change in the EU Courts’ role. Following modernisation, the EU 

Courts have played only a marginal role in shaping balancing principles, mostly in reaction to the 

Commission’s practices. Although the Courts, and especially the CJEU, have not fully endorsed the 

Commission’s more economic approach and its attempts to introduce a consumer welfare-based 

interpretation of Article 101 TFEU, they have not taken a clear stand on those matters. 

5. BALANCING IN PRACTICE I: THE COMMISSION’S APPROACH 

This section provides a historical overview of the Commission’s approach to Article 101 TFEU 

balancing as applied in practice. It details the development of the objectives and focus of 

enforcement.
252

 An orderly review of such developments calls for distinguishing between different 

enforcement periods. This dissertation roughly follows the periodisation established by previous 

scholars:
253

 (i) the foundation period (1962-1977), from the entry into force of Regulation 17/62 to 

the Metro I judgment; (ii) the workable competition period (1978-1987), from Metro I to the signing 

of the SEA; (iii) the economic social and political EU era (1988-April 2004), from the SEA up until 

the entry into force of Regulation 1/2003; and (iv) the post-modernisation era (May 2004-2017). 

250
 Also see (Sauter 2016), 191-192. 

251
 With respect to Article 101(3) TFEU see Chapter 3, Sections 3.3.1 and 5; and with respect to Article 

101(1) TFEU see Chapter 5, Section 2.1. Also see (Jones 2010), 791; (Gerard 2012), 36-38. 
252

 On this development, see also (Gerber 1998); (Wesseling 2000); (Gerber 2008); (Van Rompuy 2012), 
137-203; (Patel & Schweitzer 2013); (Witt 2016b); (Sauter 2016), 27-60. 

253
 (Gerber 1998), 335-369; (Wesseling 2000), 9; (Van Rompuy 2012), 122; Pérez (2013). 

As elaborated in the following chapters, the CJEU and GC have differed in their approaches to 

balancing.250 Historically, the CJEU has facilitated the consideration of a wide array of economic and 

non-economic benefits under Article 101 TFEU. As early as the 1960s, it promoted a more case-

specific application of Article 101 TFEU which took into account the effects of an agreement on 

other public policies.251 The Court annulled a number of the Commission’s decisions, finding that it 

had failed to adequately reflect the specific circumstances of the case. The GC, however, was 

generally more positive towards the Commission’s approach. It called for a more market-based 

analysis in applying Article 101 TFEU and had typically accepted the Commission’s balancing decisions.  

The next section illustrates that while the EU Courts have not produced a detailed balancing 

framework, their case law has had an immense influence on the scope of Article 101 TFEU 

balancing, to a degree by which it is difficult to separate the EU Courts’ approach to balancing 

from the development of the Commission’s approach. The next section also reveals that the 

modernisation has marked a change in the EU Courts’ role. Following modernisation, the EU 

Courts have played only a marginal role in shaping balancing principles, mostly in reaction to the 

Commission’s practices. Although the Courts, and especially the CJEU, have not fully endorsed the 

Commission’s more economic approach and its attempts to introduce a consumer welfare-based 

interpretation of Article 101 TFEU, they have not taken a clear stand on those matters. 

5. BALANCING IN PRACTICE I: THE COMMISSION’S APPROACH 

This section provides a historical overview of the Commission’s approach to Article 101 TFEU 

balancing as applied in practice. It details the development of the objectives and focus of 

enforcement.252 An orderly review of such developments calls for distinguishing between different 

enforcement periods. This dissertation roughly follows the periodisation established by previous 

scholars:253 (i) the foundation period (1962-1977), from the entry into force of Regulation 17/62 to 

the Metro I judgment; (ii) the workable competition period (1978-1987), from Metro I to the signing 

of the SEA; (iii) the economic social and political EU era (1988-April 2004), from the SEA up until 

the entry into force of Regulation 1/2003; and (iv) the post-modernisation era (May 2004-2017). 

250 Also see (Sauter 2016), 191-192. 
251 With respect to Article 101(3) TFEU see Chapter 3, Sections 3.3.1 and 5; and with respect to Article 

101(1) TFEU see Chapter 5, Section 2.1. Also see (Jones 2010), 791; (Gerard 2012), 36-38. 
252 On this development, see also (Gerber 1998); (Wesseling 2000); (Gerber 2008); (Van Rompuy 2012), 

137-203; (Patel & Schweitzer 2013); (Witt 2016b); (Sauter 2016), 27-60. 
253 (Gerber 1998), 335-369; (Wesseling 2000), 9; (Van Rompuy 2012), 122; Pérez (2013). 

As elaborated in the following chapters, the CJEU and GC have differed in their approaches to 

balancing.250 Historically, the CJEU has facilitated the consideration of a wide array of economic and 

non-economic benefits under Article 101 TFEU. As early as the 1960s, it promoted a more case-

specific application of Article 101 TFEU which took into account the effects of an agreement on 

other public policies.251 The Court annulled a number of the Commission’s decisions, finding that it 

had failed to adequately reflect the specific circumstances of the case. The GC, however, was 

generally more positive towards the Commission’s approach. It called for a more market-based 

analysis in applying Article 101 TFEU and had typically accepted the Commission’s balancing decisions.  

The next section illustrates that while the EU Courts have not produced a detailed balancing 

framework, their case law has had an immense influence on the scope of Article 101 TFEU 

balancing, to a degree by which it is difficult to separate the EU Courts’ approach to balancing 

from the development of the Commission’s approach. The next section also reveals that the 

modernisation has marked a change in the EU Courts’ role. Following modernisation, the EU 

Courts have played only a marginal role in shaping balancing principles, mostly in reaction to the 

Commission’s practices. Although the Courts, and especially the CJEU, have not fully endorsed the 

Commission’s more economic approach and its attempts to introduce a consumer welfare-based 

interpretation of Article 101 TFEU, they have not taken a clear stand on those matters. 

5. BALANCING IN PRACTICE I: THE COMMISSION’S APPROACH 

This section provides a historical overview of the Commission’s approach to Article 101 TFEU 

balancing as applied in practice. It details the development of the objectives and focus of 

enforcement.252 An orderly review of such developments calls for distinguishing between different 

enforcement periods. This dissertation roughly follows the periodisation established by previous 

scholars:253 (i) the foundation period (1962-1977), from the entry into force of Regulation 17/62 to 

the Metro I judgment; (ii) the workable competition period (1978-1987), from Metro I to the signing 

of the SEA; (iii) the economic social and political EU era (1988-April 2004), from the SEA up until 

the entry into force of Regulation 1/2003; and (iv) the post-modernisation era (May 2004-2017). 

250 Also see (Sauter 2016), 191-192. 
251 With respect to Article 101(3) TFEU see Chapter 3, Sections 3.3.1 and 5; and with respect to Article 

101(1) TFEU see Chapter 5, Section 2.1. Also see (Jones 2010), 791; (Gerard 2012), 36-38. 
252 On this development, see also (Gerber 1998); (Wesseling 2000); (Gerber 2008); (Van Rompuy 2012), 

137-203; (Patel & Schweitzer 2013); (Witt 2016b); (Sauter 2016), 27-60. 
253 (Gerber 1998), 335-369; (Wesseling 2000), 9; (Van Rompuy 2012), 122; Pérez (2013). 



It should be emphasised that this periodisation has been used to provide a sense of time 

structure, and should not be taken too strictly.
254

 It offers an analytical guide for understanding 

changes in the modalities of balancing. It is also supported by the empirical findings, which 

point to changes in balancing patterns and are elaborated throughout the dissertation.  

5.1. First enforcement period (1962-1977): the foundation period 
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The Commission began enforcing Article 101 TFEU with the adoption of Regulation 17/62, with 

its first decisions being handed down two years later, in 1964. During the first enforcement 

period, the Commission applied Article 101 TFEU very carefully. It focused on minor cases 

centred on jurisdictional and procedural issues. It refrained from imposing fines for 

infringements, only levying its first fine in 1969.
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Nevertheless, the Commission’s practices during those first years should not be 

undervalued. It set the theoretical basis for enforcement, which guided its decisions for decades 

to come.
256

 In particular, the Commission was openly and increasingly inspired by Keynesian 

economic theories. According to the Keynesian theory of competition, free market forces are 

not the only source of economic development. Market forces should be limited to promote other 

public interest values, such as industrial and social policy. Thus, Keynesian theories advocate 

the use of planning (planification) and neo-corporatism in the market.
257

 

Based on this theory, from its inception and until the late 1970s, EU competition policy 

chiefly served as a mechanism for completing the internal market and developing EU industrial 

policy. As observed by various scholars
258

 and affirmed by the empirical findings presented in 

Chapter 3, the balancing under Article 101(3) TFEU exemplified strong neo-mercantilist and 

protectionist traits. The Commission tolerated significant distortions of competition in favour of 

promoting industrial and social policy in general and market integration in particular.
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Maan Sassen, the second European Commissioner for Competition, who took office in 1967, 

led this approach.
260

 He asserted that protection of the competitive process should not enjoy 

priority over political considerations linked to the prominence of EU firms. Along those lines, the 

Commission’s policy report stated: “the Commission's policy necessarily consisted in preserving 

effective competition in the common market while at the same time encouraging schemes for 

cooperation, reorganisation and combination calculated to render Community enterprises as 

competitive as possible both inside and outside the Common Market. A competition policy on 

these lines is a first essential to the success of the industrial policy”.
261

 The three successors of 

Sassen, who were consecutively in office until 1985, followed a similar approach.
262

 They 

envisioned a “modified” free market system in which economic values are not the sole criteria 

guiding competition policy.
263

 They expressly acknowledged that social interests often demand 

different results than those prescribed by purely market forces.
264

 

 Market integration as the primary aim 5.1.2.

Based on the above, market integration was the main objective of EU competition policy during 

the first enforcement period. As observed by Hawk, market integration played a double role in 

the enforcement of Article 101 TFEU:
265

  

On the one hand, the Commission overtly declared that it would direct its enforcement 

efforts to fighting agreements that had the most negative impact on cross-border trade, rather 

than on competition as such.
266

 Accordingly, it concentrated on vertical restraints that separated 

or protected national markets. This stood in contrast with the practices of most other 

competition law jurisdictions that targeted horizontal agreements, which are perceived as a 

serious form of distortion of competition. The US and German competition laws at the time, for 
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instance, did not prohibit vertical agreements at all.
267

 The Commission paid considerably less 

attention to horizontal agreements.
268

 The few horizontal agreements examined were prohibited 

only when they impeded market integration in addition to competition (e.g. geographic market-

sharing).
269

 The focus on market integration was also evident from the remedies imposed for 

infringements. Agreements involving serious restrictions of competition (e.g. price and quotes 

fixing or export bans), were settled by accepting voluntary commitments or attaching conditions 

without imposing fines if they did not impede market integration.
270

  

On the other hand, the Commission exempted agreements that did not hinder cross-border 

activity or promote EU industrial policy, even when they considerably restricted competition. In 

fact, the empirical findings demonstrate that all of the horizontal cooperation agreements 

examined by the Commission during the first enforcement period were either found to fall 

outside the scope of Article 101(1) TFEU or were exempted under Article 101(3) TFEU if they 

did not impede market integration.
271

 Informed by Keynesian theory, the Commission took into 

account industrial policy interests aimed at growth, regional cohesion, and employment.
272

 

Those decisions reflected a political choice. They promoted strategic economic sectors and the 

use of “fair” business practices over the promotion of competition as such.
273

 

5.2. Second enforcement period (1978-1987): workable competition  

 Workable competition standard and regulatory balancing 5.2.1.

The emphasis on market integration guided the application of Article 101 TFEU well into the 

1990s. During the second enforcement period, however, the Commission shifted its reasoning 

from establishing the single market towards regulating it.
274

 

This trend was marked by the CJEU’s judgment in Metro I (1977). As detailed in Chapter 3 

Section 3.3.1, the Court declared that Article 101 TFEU is not necessarily guided by a standard 

of perfect competition. Instead, it introduced the notion of workable competition, that is to say, 

a degree of competition “necessary to ensure the observance of the basic requirements and the 
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attainment of the objectives of the Treaty”.
275

 According to the Court, a lower degree of 

competition may be optimal where an agreement is necessary for the pursuit of an economic or 

social objective.
276

 The workable competition standard does not have the same solid economic-

theoretical foundation as the perfect competition theory. Applying it necessitates a value 

judgment to strike a balance between competition, economic, and social objectives.
277

 

The workable competition standard resulted in incoherent balancing. Instead of following a 

uniform set of balancing principles, such principles were modified according to the desired 

degree of competition in each market.
278

 Those differences were particularly visible when the 

Commission had first applied Article 101 TFEU to agreements subject to specific sector 

regulation, such as banking and insurance.
279

 The workable competition standard also guided 

the BERs adopted during that period, which applied to specific sectors rather than to types of 

restrictions.
280

 The flexibility and discretion embedded in the workable competition standard 

vested the Commission with powers to apply Article 101 TFEU as a market-building tool. The 

Commission used the Article not only to correct infringements of Article 101 TFEU but also as a 

means to regulate and promote EU industry.
281

  

This regulatory role of Article 101 TFEU, in turn, encouraged the European Parliament to 

join the debate on balancing.
282

 The Parliament advocated a broader role for non-competition 

interests under Article 101(3) TFEU. In VBVB/VBBB (1981), for example, the Commission 

prohibited a price-fixing agreement between Dutch and Flemish book associations.
283

 Prior to 

the adoption of the decision, the Parliament had stated that “exclusively economic criteria 

should not apply to the book industry and trade because of the specific nature of books as 

products which directly affect the interests of the citizen in the cultural, educational and 

information field”. According to the Parliament, Article 101(3) TFEU should be interpreted “in 

the light of the cultural and educational aspects of books”.
284

 In recognition of the Parliament’s 

resolution, the Commission gave the associations an extension to bring the anti-competitive 
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agreement to an end. It wished to resolve the matter informally by asking the associations to 

submit proposals for a system compatible with the rules of competition.
285

 

As the room for balancing within the application of EU competition law expended, other 

stakeholders also asked to be involved. Since 1981, the Economic and Social Committee, for 

instance, has been involved in inter-institutional discussions regarding competition policy in 

terms of both general policy and specific matters.
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The workable competition standard was also prominent in applying Article 101 TFEU to 

agreements affected by the EU economic crisis of the mid-1970s. The crisis profoundly changed 

the economic and political context of EU competition policy. Against the backdrop of a decrease 

in economic activity and an increase in unemployment, market integration was no longer seen 

as the sole aim of EU economic policy. The Commission faced political pressure to take active 

measures for the protection of the Member State economies and to strengthen the 

competitiveness of European firms.
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The Commission advocated a “flexible” application of 

competition rules in times of crisis.
288

 It mostly refused to exempt agreements that directly set 

prices or quotes or hindered market integration. Yet, it
 
exempted, under Article 101(3) TFEU 

other agreements that protected national industries against foreign competition or the national 

economy. The empirical findings presented in the following chapters illustrate that the effects of 

the financial crisis were also taken into account in the balancing tools of Articles 101(1) TFEU 

and at the remedy stage.
289

  

The workable competition standard empowered the Commission to regulate the markets 

and adjust competition policy to different, changing situations. For the very same reasons, 

however, it also impeded the development of a clear balancing regime for application of Article 

101 TFEU.
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 The balancing principles greatly remained case-specific.  
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5.3. Third enforcement period (1988-April 2004): economic, social 

and political EU 

 Sectoral approach  5.3.1.

The third enforcement period was embarked upon with the entry into force of the Single 

European Act (SEA) in 1987, followed by the Maastricht Treaty on European Union of 1992. The 

SEA represented a political commitment of the Member States to comply with various actions 

intended to complete the internal market by 1992. The two Treaties involved regulation of new 

sectors (e.g. banking), in combination with delegation, self-regulation, and privatisation (e.g. in 

the transport, telecommunications and energy markets). The combination of those measures 

subjected new sectors and policies to the EU to market forces. During the first two enforcement 

periods, Article 101 TFEU was enforced only against agreements between purely private 

undertakings. The Member States, consequently, remained competent to pursue public policies 

at the expense of competition. Yet, the new Treaties blurred the dividing line between private 

and state conduct. They increased the competencies and the objectives of the EU beyond 

economic integration, towards social and political integration.
291

 

Subsequently, from the third enforcement period, the Commission expended the reach of 

Article 101 TFEU enforcement to regulated and liberalised markets in which “a competitive 

environment is not yet fully established”.
292

 Moreover, competition had a role in ensuring that 

liberalisation and deregulation would realise their expected economic and social advantages.
293

 

Hence, although the Commission continued to refer to competition as a means for economic 

integration, it highlighted its social and political implications.
294

 

This promoted the adoption of a sectoral approach to Article 101 TFEU. The workable 

competition premise of the second enforcement period was utilised during the third 

enforcement period to alter the application of Article 101 TFEU balancing tools depending on 

the sector concerned.
295

 In turn, the shift from market integration to a broader economic, 

social, and political EU agenda required modifying the way balancing took place. Chapters 3 and 

5 show that the Commission and CJEU took two diverging approaches to do so. The 
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Commission broadened the types of benefits that could be taken into account in the 

enforcement of Article 101(3) TFEU to include a wide variety of social and political policies. The 

CJEU also balanced under Article 101(1) TFEU. It gradually created new balancing tools, which 

are not explicitly pronounced in the Treaties, to weigh interests related to state or public 

powers and efficient market outcomes. 

 Policy-linking clauses  5.3.2.

The SEA and the Maastricht Treaties introduced so-called policy-linking or cross-sectional 

clauses to EU law. Those clauses require EU institutions to consider certain public policies when 

enforcing EU policies. The first three policy-linking clauses in the SEA concerned industrial, 

cohesion, and environmental policies.
296

 The Maastricht Treaty added also health, culture, 

consumer protection, development cooperation, education, employment, and equality between 

men and women.
297

 The policy-linking clauses granted a formal status to the above non-

competition interests and formalised the obligation to balance them against competition 

interests.
298

 They instruct the Commission and EU Courts (as EU institutions) to consider certain 

social policies within the application of Article 101 TFEU (as an EU policy).  

Nonetheless, the clauses do not explain how such balancing should take place. They do not 

form a clear hierarchy or provide mechanisms to solve conflicts between the various policies.
299

 

Moreover, the empirical findings presented in this dissertation show that the competition 

enforcers have rarely relied on the policy-linking clauses as a normative source guiding 

balancing. Similarly, they did not give priority to interests protected by the policy-linking clauses 

over competition or other non-competition interests.
300

 Accordingly, the empirical findings 

demonstrate that the introduction of the policy-linking clauses during the third enforcement 

period did not impact balancing in practice. 
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 First seeds of the more economic approach 5.3.3.

Until the mid-1990s, the Commission’s overall approach to Article 101 TFEU was form-based. 

The competition analysis hinged on identifying certain forms of restrictions imposed on the 

commercial freedom of undertakings, rather than on their actual effects. Over the years, this 

policy has encountered growing criticism.
301

 This was especially highlighted when the 

Commission’s decisions clashed with its US counterpart in cases with an international 

dimension, such as in the (in)famous GE/Honeywell merger.
302

 It became evident that EU and 

US law did not adhere to the same substantive principles. 

By the mid-1990s the Commission responded to this criticism with an increasing use of 

economic theory and tools for applying Article 101 TFEU. The driving force behind this more 

economic approach was Commissioner Mario Monti. Being the first Competition Commissioner 

with an economic rather than a legal background, he introduced new procedural and 

substantive changes, earning him the epithet “great reformer.”
303

 

The shift to a more economic approach was first marked by the adoption of the new vertical 

BER in 1999. The BER and most of the BERs adopted since, centred on the market power held 

by the undertakings, and on economic principles.
304

 This approach was extended to individual 

exemptions in the Commission’s Vertical Guidelines of 2000. The Guidelines declared that only 

benefits that “can improve economic efficiency” or produce “efficiency-enhancing effects” can 

be examined under Article 101(3) TFEU.
305

 Section 5.4.2 below shows that the Modernisation 

White Paper (1999) took a similar approach. Similarly, the Commission Horizontal Guidelines 

adopted two years later affirmed that Article 101(3) TFEU relates to “economic benefits”
306

 and 

“efficiency gains”,
 307 

calling for greater emphasis on “economic criteria”.
308
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Nevertheless, the Commission did not articulate an exact method for applying the more 

economic approach or its implications. In 1999, at the beginning of his period in office, Monti 

referred to the more economic approach essentially as the use of economic tools in competition 

assessment.
309

 Accordingly, the Commission placed more emphasis on the generic benefits of 

competition policy such as economic efficiency and consumer welfare rather than on market 

integration.
310

 It used economic norms and methods to interpret the data it encountered and to 

decide cases.
311

 Towards the end of the third enforcement period, the Commission also 

appointed a Chief Economist to provide economic advice on all competition matters.
312

  

The more economic approach also guided the Commission’s enforcement priorities. Whilst 

during the first two enforcement periods it had focused on practices hampering market 

integration, starting in the mid-1990s the Commission identified the fight against cartels as an 

enforcement priority. It declared that cartels were the most harmful agreements to consumers 

and the European economy in general.
313

 For this purpose, in 1996 it issued its first leniency 

notice aimed at incentivising undertakings to reveal secret cartels. Modelled on the similar US 

and Canadian policies, the notice allows fines imposed for participation in cartels to be reduced 

or waived.
314

 

Remarkably, during the third enforcement period, the more economic approach did not 

prevent the Commission from continuing to examine broader types of benefits under Article 

101(3) TFEU.
315

 This was evident from the Commission’s decisions, its policy papers, and 

Commissioner Monti’s public statements: First, as shown in Chapter 3 Section 3.3, until the end 

of the third enforcement period the Commission took into account a broad array of economic 

and non-economic benefits in its enforcement practices. In fact, the empirical findings show 

that they were more prominent in the Commission’s decisions than ever before. 

309
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Second, while referring to the benefits of the first condition of Article 101(3) TFEU as 

“efficiencies”, the Vertical and Horizontal Guidelines explicitly left room for consideration of non-

economic benefits.
316

 The Commission Vertical Guidelines (2000) mention market integration as 

one of the objectives of Article 101 TFEU,
317

 and the Commission Horizontal Guidelines (2001) 

specifically accept environmental agreements benefiting society as a whole.
318

  

Third, in public statements, Monti emphasised the need to balance competition and non-

competition interests. He rejected laissez-faire capitalism as the standard for EU competition 

law in favour of a social market economy in which social standards and other objectives of 

society are respected.
319

 Monti compared Article 101(3) TFEU to the public interest defence in 

the area of free movement of goods, in which broad policy considerations are relevant.
320

 He 

affirmed that non-economic benefits to future consumers were compatible with EU competition 

law. In particular, he stated, “that environmental concerns are in no way contradictory with 

competition policy […] provided that restrictions of competition are proportionate and necessary 

to achieving the environmental objectives aimed at, to the benefit of current and future 

generations”.
321

 

In 2004, towards the end of his time in office, Monti first suggested that the more economic 

approach went beyond the introduction of economic instruments. He pointed to a substantive 

shift according to which competition policy focuses on consumer welfare.
322

 As described in the 

next section, this considerably limited the scope for balancing under Article 101(3) TFEU. This 

section, however, has suggested that this was perhaps not the original intention when 

introducing the more economic approach.
323

 The more economic approach did not initially aim 

to limit the scope for consideration of non-competition interests under Article 101 TFEU but, 

rather, was confined to introducing new economic thinking and tools for competition analysis. 

316
 Also see (Sauter 2016), 43-44. 

317
 Commission Vertical Guidelines (2000), para 7 states that “market integration is an additional goal of 

EC competition policy. Market integration enhances levels of trade in the Community. Companies 
should not be allowed to recreate private barriers between Member States where State barriers have 
been successfully abolished”. 

318
 Commission Horizontal Guidelines (2001), para 10. 

319
 (Monti 2000a). 

320
 (Monti 2000c). 

321
 Emphasis added. Commission Press Release IP/00/148 of 11.2.2000. 

322
 (Monti 2004). 

323
 (Witt 2016b), 55-57. 

Second, while referring to the benefits of the first condition of Article 101(3) TFEU as 

“efficiencies”, the Vertical and Horizontal Guidelines explicitly left room for consideration of non-

economic benefits.316 The Commission Vertical Guidelines (2000) mention market integration as 

one of the objectives of Article 101 TFEU,317 and the Commission Horizontal Guidelines (2001) 

specifically accept environmental agreements benefiting society as a whole.318  

Third, in public statements, Monti emphasised the need to balance competition and non-

competition interests. He rejected laissez-faire capitalism as the standard for EU competition 

law in favour of a social market economy in which social standards and other objectives of 

society are respected.319 Monti compared Article 101(3) TFEU to the public interest defence in 

the area of free movement of goods, in which broad policy considerations are relevant.320 He 

affirmed that non-economic benefits to future consumers were compatible with EU competition 

law. In particular, he stated, “that environmental concerns are in no way contradictory with 

competition policy […] provided that restrictions of competition are proportionate and necessary 

to achieving the environmental objectives aimed at, to the benefit of current and future 

generations”.321 

In 2004, towards the end of his time in office, Monti first suggested that the more economic 

approach went beyond the introduction of economic instruments. He pointed to a substantive 

shift according to which competition policy focuses on consumer welfare.322 As described in the 

next section, this considerably limited the scope for balancing under Article 101(3) TFEU. This 

section, however, has suggested that this was perhaps not the original intention when 

introducing the more economic approach.323 The more economic approach did not initially aim 

to limit the scope for consideration of non-competition interests under Article 101 TFEU but, 

rather, was confined to introducing new economic thinking and tools for competition analysis. 

316 Also see (Sauter 2016), 43-44. 
317 Commission Vertical Guidelines (2000), para 7 states that “market integration is an additional goal of 

EC competition policy. Market integration enhances levels of trade in the Community. Companies 
should not be allowed to recreate private barriers between Member States where State barriers have 
been successfully abolished”. 

318 Commission Horizontal Guidelines (2001), para 10. 
319 (Monti 2000a). 
320 (Monti 2000c). 
321 Emphasis added. Commission Press Release IP/00/148 of 11.2.2000. 
322 (Monti 2004). 
323 (Witt 2016b), 55-57. 

Second, while referring to the benefits of the first condition of Article 101(3) TFEU as 

“efficiencies”, the Vertical and Horizontal Guidelines explicitly left room for consideration of non-

economic benefits.316 The Commission Vertical Guidelines (2000) mention market integration as 

one of the objectives of Article 101 TFEU,317 and the Commission Horizontal Guidelines (2001) 

specifically accept environmental agreements benefiting society as a whole.318  

Third, in public statements, Monti emphasised the need to balance competition and non-

competition interests. He rejected laissez-faire capitalism as the standard for EU competition 

law in favour of a social market economy in which social standards and other objectives of 

society are respected.319 Monti compared Article 101(3) TFEU to the public interest defence in 

the area of free movement of goods, in which broad policy considerations are relevant.320 He 

affirmed that non-economic benefits to future consumers were compatible with EU competition 

law. In particular, he stated, “that environmental concerns are in no way contradictory with 

competition policy […] provided that restrictions of competition are proportionate and necessary 

to achieving the environmental objectives aimed at, to the benefit of current and future 

generations”.321 

In 2004, towards the end of his time in office, Monti first suggested that the more economic 

approach went beyond the introduction of economic instruments. He pointed to a substantive 

shift according to which competition policy focuses on consumer welfare.322 As described in the 

next section, this considerably limited the scope for balancing under Article 101(3) TFEU. This 

section, however, has suggested that this was perhaps not the original intention when 

introducing the more economic approach.323 The more economic approach did not initially aim 

to limit the scope for consideration of non-competition interests under Article 101 TFEU but, 

rather, was confined to introducing new economic thinking and tools for competition analysis. 

316 Also see (Sauter 2016), 43-44. 
317 Commission Vertical Guidelines (2000), para 7 states that “market integration is an additional goal of 

EC competition policy. Market integration enhances levels of trade in the Community. Companies 
should not be allowed to recreate private barriers between Member States where State barriers have 
been successfully abolished”. 

318 Commission Horizontal Guidelines (2001), para 10. 
319 (Monti 2000a). 
320 (Monti 2000c). 
321 Emphasis added. Commission Press Release IP/00/148 of 11.2.2000. 
322 (Monti 2004). 
323 (Witt 2016b), 55-57. 



5.4. Fourth enforcement period (May 2004-2017): post-

modernisation era 

The previous sections have demonstrated that up until the third enforcement period, the 

Commission and EU Courts followed a case-by-case approach to balancing. While they regularly 

emphasised the possibility, and even the duty, to balance competition against a variety of social 

and political interests, they did not establish a clear balancing framework under Article 101(3) 

TFEU. Nevertheless, the lack of a set of well-defined legal or economic balancing tools had rather 

limited consequences prior to May 2004. Under the realm of Regulation 17/62, conflicts between 

competition and non-competition interests were balanced ex-ante and resolved in a centralised 

and fairly independent manner by the Commission. This dramatically changed with the introduction 

of Regulation 1/2003. As elaborated below, each of the three aspects of modernisation altered the 

balancing principles and created a pressing need for a clearly defined regime. 

 Institutional pillar of modernisation (decentralisation) 5.4.1.

Regulation 1/2003 entrusted the NCAs, for the first time, with the power to apply Article 101 

TFEU as a whole. The motivation for decentralisation, as mentioned, was essentially a 

pragmatic one. In the enlarged EU, the Commission could not effectively enforce Article 101 

TFEU alone.
324

 Indeed, from May 2004 to 2017, 89% of the investigations for infringements of 

Articles 101 and 102 TFEU were carried out by NCAs.
325

 

In addition to this pragmatic motive, the Modernisation White Paper also ascribed a 

substantive aim to decentralisation. The Commission stressed a political objective in the form of 

“bringing the decision-making process closer to citizens […] to ensure that that the citizens of 

Europe view competition policy in a positive manner and recognise it as playing an important 

role in their daily lives”.
326

 Allowing consumers to address NCAs and national courts was 

perceived as a step toward improving EU citizens’ perception of competition policy. 

Decentralisation was essential to provide the Commission with “strong political support” for its 

competition policy.
327
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Bringing the decision-making process closer to citizens, however, carried an inherent risk. As 

the NCAs and national courts became the mediators of the economic and political forces that 

shape EU competition policy, they influenced the way in which the policy was applied.
328 

Faced 

with the lack of a clear framework, balancing became subject to the discretion of each national 

enforcer, to its institutional, procedural, and political characteristics and competition culture. 

The empirical findings presented throughout this dissertation reveal that in such settings, the 

unclear role of non-competition interests has endangered the effectiveness, uniformity, and 

legal certainty of balancing under the new enforcement regime. Section 3.3 above has already 

shown that the Commission had attempted to respond to this risk by enacting a set of 

information and cooperation mechanisms to resolve conflicts arising between the competition 

enforcers.
329

 The following sections further illustrate that the Commission had also altered the 

substantive competition rules to limit the discretion of the competition enforcers to account for 

non-competition interests under Article 101 TFEU. 

 Substantive pillar of modernisation (1): White Paper 5.4.2.

From the very inception of the Modernisation White Paper, the Commission was concerned that 

decentralised enforcement would result in the incorporation of politically induced national non-

competition interests into the application of Article 101(3) TFEU. While DG COMP is generally 

free from political interference in the enforcement of individual cases, not all NCAs are equally 

independent. Some NCAs are institutionally and politically independent of their governments, 

whilst others are considerably less so.
330

  

To avoid undue national influence, the Modernisation White Paper has reframed Article 

101(3) TFEU into an “objective” tool facilitating economic assessment that is devoid of political 

considerations.
331

 It explained that Article 101(3) TFEU was intended “to provide a legal 

framework for the economic assessment of restrictive practices and not to allow application of 

the competition rules to be set aside because of political considerations.”
332
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Commentators quickly pointed out that the new interpretation of Article 101(3) TFEU was 

incompatible with the Commission’s and the CJEU’s previous case law, which reserved 

significant room for non-competition interests under that provision.
333

 Ehlermann, the former 

Director General of DG Competition, suggested a restricted interpretation of the Modernisation 

White Paper, explaining: “It would probably be an exaggeration to assume that, according to 

the Commission, non-economic considerations are to be totally excluded from the balancing test 

required by Article [101(3) TFEU]. Such an interpretation would hardly be compatible with the 

Treaty, the Court of Justice’s case law, and the Commission’s own practice. However, the 

passage quoted is a clear indication that non-competition-oriented political considerations 

should not determine the assessment under Article [101(3) TFEU]”.
334

 

Similarly, while the German Monopolies Commission agreed with the White Paper’s substantive 

merits, it considered it to be incompatible with EU law. It stated: “in the White Paper the 

Commission attempts to tone down the significance of a discretionary process of weighing up in the 

frame of exemption decisions […] No matter how much such a viewpoint should be welcomed the 

Commission is neither empowered nor able to issue a binding interpretation of the EC Treaty.”
335

 

 Substantive pillar of modernisation (2): Commission’s guidelines  5.4.3.

Despite this criticism, the Commission took yet another step to limit the scope of Article 101(3) 

TFEU balancing in the guidelines it adopted from May 2004 onwards. Up until that time, the 

Commission had stipulated that the first condition of Article 101(3) TFEU was fulfilled when an 

agreement produced “benefits”.
336

 Although the Commission’s policy papers from the end of the 

1990s onward introduced elements of economic efficiency to the application of Article 101(3) 

TFEU, they explicitly left room for non-economic benefits.
337

 During the fourth enforcement 

period, however, the Commission’s policy papers no longer referred to Article 101(3) TFEU as 
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Commentators quickly pointed out that the new interpretation of Article 101(3) TFEU was 

incompatible with the Commission’s and the CJEU’s previous case law, which reserved 

significant room for non-competition interests under that provision.333 Ehlermann, the former 

Director General of DG Competition, suggested a restricted interpretation of the Modernisation 

White Paper, explaining: “It would probably be an exaggeration to assume that, according to 

the Commission, non-economic considerations are to be totally excluded from the balancing test 

required by Article [101(3) TFEU]. Such an interpretation would hardly be compatible with the 

Treaty, the Court of Justice’s case law, and the Commission’s own practice. However, the 

passage quoted is a clear indication that non-competition-oriented political considerations 

should not determine the assessment under Article [101(3) TFEU]”.334 

Similarly, while the German Monopolies Commission agreed with the White Paper’s substantive 

merits, it considered it to be incompatible with EU law. It stated: “in the White Paper the 

Commission attempts to tone down the significance of a discretionary process of weighing up in the 

frame of exemption decisions […] No matter how much such a viewpoint should be welcomed the 

Commission is neither empowered nor able to issue a binding interpretation of the EC Treaty.”335 

 Substantive pillar of modernisation (2): Commission’s guidelines  5.4.3.
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limited to “objective economic efficiencies”,
338

 and then increased the evidential requirement 

necessary to prove such efficiencies.
339

 

Article 101(3) Guidelines were also the first to introduce the notion of consumer welfare as 

the primary aim of EU competition policy in general, and Article 101(3) TFEU in particular. They 

declared that the aim of EU competition rules was to protect competition “as a means of 

enhancing consumer welfare and of ensuring an efficient allocation of resources.”
340

 In parallel, 

they discarded market integration as an objective of EU competition policy.
341

  

The Guidelines, together with the Modernisation White Paper, clearly deviate from the 

Commission’s and EU Courts’ previous case law. Many non-economic benefits that had been 

taken into account until the third enforcement period – such as social benefits, industrial policy 

or environmental consideration - were no longer applicable, in the Commission’s view. 

Although this is often attributed to the more economic approach, scholars have also explained 

the change in the guidelines as prompted by the fear that the decentralisation of enforcement 

would induce national enforcers to tolerate unlawful agreements on national public policy 

grounds.
342

 As Sufrin put it, “this exclusion of public interest considerations from Article [101(3) 

TFEU] is partly a matter of principle but largely a matter of pragmatism”.
343

 The narrow definition 

of relevant non-competition interests serves as a safeguard against national protectionism. By 

transforming Article 101(3) TFEU into a purely economic efficiency norm, the Commission had 

limited the discretion of national competition enforcers to incorporate non-competition interests.  

Other scholars have linked the Commission’s narrow approach to the direct applicability of 

Article 101(3) TFEU in the new regime.
344

 Direct applicability, as a concept of EU law, requires 

that the legal provision be clear, precise, and unconditional. According to this interpretation, the 

narrow approach to Article 101(3) TFEU is warranted to reduce the margin of discretion in the 

application of the provision, to allow it to be applied under the realm of Regulation 1/2003. 

338
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While not admitting as much explicitly, the Commission acknowledged that Article 101(3) 

Guidelines entailed a new interpretation of the Article. The
 
Guidelines declare that “with regard 

to a number of issues, the present guidelines outline the current state of the case law of the 

Court of Justice. However, the Commission also intends to explain its policy with regard to 

issues that have not been dealt with in the case law, or that are subject to interpretation”.
345

 To 

align the Commission’s new interpretation with the Commission’s and EU Courts’ previous case 

law, Article 101(3) Guidelines left some room for the consideration of non-economic benefits by 

concluding: “goals pursued by other Treaty provisions can be taken into account to the extent 

that they can be subsumed under the four conditions of Article [101(3)]”.
346

 This provision, in 

fact, imposes two additional cumulative conditions for granting an Article 101(3) TFEU 

exception on the basis of non-economic benefits.
347

 First, only interests that can be ascribed to 

the “goals pursued by other Treaty provisions” could be relevant. Second, these interests can 

only be taken into account to the extent they can be “subsumed” by the four conditions of 

Article 101(3) TFEU. This, in conjunction with the general spirit of the Guidelines, suggests that 

non-competition interests could only be taken into account under Article 101(3) TFEU if they 

could be reckoned as economic efficiency gains. The legal and normative difficulties of those 

two conditions are further discussed in Chapter 3 Section 3.4.  

 Substantive pillar of modernisation (3): consumer welfare 5.4.4.

As mentioned above, the Commission’s Article 101(3) Guidelines introduced the notion of 

consumer welfare as the aim of Article 101(3) TFEU. From an economic-theoretical perspective, 

consumer welfare is calculated by aggregating the consumer surplus of all relevant consumers. 

The consumer surplus is the difference between the amount that the consumer was willing to 

pay for a particular product (consumers’ valuations) and the amount that consumers actually 

paid for that product. This economic definition takes into account only the effects reflected in 

supply and demand curves, namely price and quantity. It does not include economic aspects 

that consumers might value such as quality, innovation, or the existence of verity of products. It 

345
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346
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also does not include non-economic benefits. Therefore, the purely economic definition of 

consumer welfare is of limited use in practice.
348

 

Like the policy papers and decisional practices preceding them, the Commission’s Guidelines 

have once again refrained from laying down a detailed standard to govern Article 101(3) TFEU 

balancing. The Commission has merely declared that the Article is based on a consumer welfare 

standard. It did not explain a method to account for non-competition interests under the Article. 

In fact, the Commission had consciously left this question open, proclaiming that it was case 

specific.
349

 As Daskalova proficiently observes,
350

 it is ironic that the meaning of consumer 

welfare remains unclear when one of the reasons for its introduction into Article 101(3) TFEU 

was to bring legal certainty and uniformity to a decentralised regime.  

The EU Courts, too, have not clarified this issue. They did not issue detailed judgments 

explaining whether they had accepted the Commission’s notion of consumer welfare as a standard 

for applying Article 101(3) TFEU, and if so, how it ought to be applied. In fact, in T-Mobile (2009) 

and GlaxoSmithKline (2009), the CJEU actually left open the question of whether consumer welfare 

was at all the legal standard for Article 101(3) TFEU.
351

 Passing on a valuable opportunity to clarify 

the matter, the Court ambiguously stated that the Article “like the other competition rules of the 

Treaty, is designed to protect not only the immediate interests of individual competitors or 

consumers but also to protect the structure of the market and thus competition as such.”
352

 

The unclear role and scope of the consumer welfare standard created much uncertainty 

about balancing in the post-modernisation era. This uncertainty was amplified because the 

standard is mostly absent from the Commission’s decisional practice. Chapter 3 Section 4.4.1 

shows that despite the importance of the standard in the Commission’s policy papers, consumer 
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welfare is rarely mentioned in the Commission’s decisions, and is almost never defined.
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 It is 

unsurprising, therefore, that national enforcers have adopted divergent interpretations in this 

regard.
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 Finally, the uncertainty surrounding the consumer welfare standard has increased 

because Article 101(3) TFEU nearly disappeared from the decisional practice of the Commission 

after May 2004. The empirical findings presented in Chapter 3 Section 2 reveal that the Article 

was never accepted and seldom discussed by the Commission following modernisation. 

 Procedural pillar of modernisation: self-assessment and priority setting  5.4.5.

The disappearance of Article 101(3) TFEU from the Commission’s decisional practice might 

initially be seen as proof that non-competition interests no longer play a role in the enforcement 

of Article 101 TFEU, or at least in the Commission’s practice. This conclusion, nevertheless, is 

not supported by the empirical findings. In its place, the empirical findings presented 

throughout the dissertation indicate that during the fourth enforcement period the consideration 

of non-competition interests shifted from the substantive balancing tools of Article 101 (1) and 

(3) TFEU to various procedural and national balancing tools.  

First, the empirical findings uncover that non-competition interests are embedded in the 

competition enforcers’ selection of detection instruments, enforcement targets, and instruments. 

Remarkably, the procedural pillar of modernisation entrusted the competition enforcers with the 

power to set their own enforcement priorities.
355

 Whereas under the old notification regime the 

Commission examined all notified agreements, under the new self-assessment regime of 

Regulation 1/2003 the competition enforcers could allocate their own enforcement efforts. 

Chapter 8 illustrates that the competition enforcers have made use of their new priority-setting 

powers to account for non-competition interests. They have directed their enforcement efforts to 

clear-cut infringements of Article 101 TFEU, often by use of leniency applications and/or 

settlements
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 which are unlikely to be justified by overriding non-competition interests. The 
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competition enforcers have rarely adopted positive decisions or given individual informal 

guidance.
357

 Rather, agreements that raise balancing questions have mostly been resolved by 

closing the investigation into a case altogether. The competition enforcers’ selection of cases, 

therefore, has left very limited room for the use of substantive balancing tools. 

Second, the competition enforcers have taken non-competition interests into consideration 

when accepting formal and informal commitments and imposing fines for infringements. This 

type of procedural balancing tool is elaborated in Chapter 7.  

Third, the NCAs and national courts have made use of national balancing tools instead of 

the substantive balancing tools of Articles 101(1) and (3) TFEU. Those unique national 

exceptions are considerably different from the EU-based balancing tools. They might indeed 

result in the fragmentation of applicable competition rules across the EU. These unique national 

balancing tools are elaborated in Chapter 6. 

The shifts in balancing brought about by the three pillars of modernisation have created many 

ambiguities concerning the role of non-competition interests of Article 101 TFEU in the post-

modernisation era. As a result, and as will be demonstrated in the next chapters, many aspects of 

balancing remain unclear today, more than 15 years after the adoption of Regulation 1/2003. 

6. BALANCING IN PRACTICE II: FIVE MEMBER STATES 

This section provides a short summary of the historical development of the approaches taken to 

balancing by five Member States. Those national approaches are significant in light of the mutually 

determinative connection between national and EU-level balancing. The Member States are 

affected by EU balancing rules when NCAs and national courts implement the balancing rules in 

practice. In parallel, the Member States affect balancing in two ways. First, they take an active part 

in shaping the balancing rules contained in EU primary and secondary law. As discussed above, the 

role of non-competition interests under Article 101 TFEU is the result of ongoing negotiation 

between the Member States and the EU institutions. Second, national approaches affect the 
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application of balancing. The empirical findings presented in Chapters 3-8 illustrate that the NCAs 

have followed divergent interpretations of the Article 101 TFEU balancing tools and adopted unique 

national balancing rules that influence the way balancing is administered by national enforcers. 

This section, therefore, provides background information for understanding both the 

development of the balancing tools and their implementation in practice. Each section describes 

the origins of the national competition legislation, the national provision equivalent to Article 101 

TFEU, the standard for balancing (e.g. type of consumer welfare standard) and the institutional 

and procedural structure of the national enforcement system. In addition, each section details 

the appeals procedure against the NCA’s decisions. They show that national appeals systems 

differ in the characteristics of the relevant appellate body (i.e. civil/administrative court or a 

specialised tribunal) and its competence (i.e. full/limited review of legal/factual elements).
358

  

6.1. France  

 Origins of national competition law  6.1.1.

The roots of French competition law can be traced back to the French revolution.
359

 At the 

beginning of the 19
th
 century, French competition rules were entrenched in human-rights 

thinking rather than based on economic motives. They prohibited forms of horizontal price 

fixing, which were viewed as hindering equal access to commercial life and a violation of the 

right to equality among men.
360

 Those early laws enacted a competition system based on the 

abuse principle, which guided French competition law for many decades to come.
361

 

During the Second World War, France progressively became a controlled economy, 

characterised by extensive governmental control and cartelisation. New laws fostered and 

imposed forms of mandatory cartelisation.
362

 Even when France formally ceased to be an 

authoritarian corporative state in 1946, the government’s pivotal role in the economy 

358
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persisted.
363

 The French competition regime adopted in the mid-1950s, correspondingly, 

focused on price control and the limitation of practices negatively affecting prices.
364

 

Since the 1980s, France has gradually transformed into a more market-based economy. The 

government has opened markets up to competition and privatised many state-owned 

companies while retaining control over certain companies and industries.
365

 In 1986, the 

Ordinance on Competition and Freedom of Prices established modern French competition 

policy
366

 and was codified in 2000 in Book IV of the Commercial Code. 

 National equivalent of Article 101 TFEU and consumer welfare standard  6.1.2.

As mentioned, 1950s French competition law served as the model for Article 101 TFEU.
367

 In its 

present version, Article L. 420-1 of the French Commercial Code contains an absolute cartel ban. 

Like Article 101(1) TFEU, it prohibits any agreement having the aim or effect of preventing, 

restricting, or distorting the free play of competition in a market. Article L. 420-4 lays down three 

exceptions to the general prohibition: a regulated-conduct defence, the possibility of issuing 

BERs, and a provision similar to Article 101(3) TFEU.
368

 The latter is broader in scope than Article 

101(3) TFEU. Its wording covers wide-ranging policy considerations including those that benefit 

society as a whole. Notably, the French exceptions are not drafted in the form of exemptions but 

rather detail the scope of the prohibition itself. As such, they reflect the distinction between 

“good” and “bad” cartels recognised under the principle of abuse. 

The French NCA declares that it enforces Article 101 TFEU on the basis of a long-term consumer 

welfare standard, which is broadly construed. It assumes that intermediate objectives (such as 

enhancing the competitive process, stimulating efficient allocation of resources and preventing 

unchecked market power) foster consumer welfare in the long run.
369

 Competition is therefore not 

an end unto itself, but a means to safeguard the market economy alongside other public policies. 
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enhancing the competitive process, stimulating efficient allocation of resources and preventing 

unchecked market power) foster consumer welfare in the long run.369 Competition is therefore not 

an end unto itself, but a means to safeguard the market economy alongside other public policies. 
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 National enforcement system 6.1.3.

Like the EU system following modernisation, the post Second World War French system was 

based on a self-assessment system that did not require prior authorisation. Unlike many other 

Member States, France maintained its self-assessment regime even after Regulation 17/62 

opted for an EU notification and exemption system. Regulation 1/2003 thus drew the EU 

enforcement system closer to the French one.  

The French enforcement system of the mid-1950s was highly susceptible to political 

interference. It was based on a two-tier review: the competition assessment was performed by 

the Commission technique des ententes, an independent specialist body with merely advisory 

powers; at a second stage, the decisions were adopted by the Ministry of Economic Affairs.
370

 In 

1977, as part of the general trend towards a more market-based economy, the system 

transformed into a single-stage examination, which no longer involved the Ministry. The Conseil 

de la concurrence was established, a quasi-judicial independent body having powers to initiate 

proceedings, issue orders, and impose fines.
371

 This enforcement system is less susceptible to 

political influence.  

In 2004, the Conseil was endowed with additional powers, bringing it into line with other 

NCAs.
372

 In 2008, those powers were extended to include self-referral and investigation powers, 

and the Conseil was renamed Autorité de la concurrence.
373

 Yet, the Ministry still holds some 

powers. It may review certain anti-competitive practices considered to be less significant,
374

 and 

has the right to appeal the decisions of the Autorité de la concurrence.
375

 

Decisions of the French NCA can be appealed to civil law courts. The Paris Court of Appeal 

examines the factual and legal grounds of the decision. If it declares that the NCA’s decision is 

void, it may replace it with its own decision. A second appeal on points of law may be submitted 

to the Supreme Court (the Court of Cassation).
376
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6.2. Germany 

 Origins of national competition law  6.2.1.

Germany was the European pioneer in terms of introducing legislation specifically intended to 

protect the competitive process itself, and not merely to control prices. Its Regulation Against 

Abuse of Economic Power Position of 1923, was part of the emergency measures adopted by 

the Weimar Republic following the First World War. It aimed to ensure market freedom, 

increase production, and reduce inflation.
377

 Yet, during the years of Nazi control (1933-1945), 

Germany transformed into a fully planned, state-controlled economy.
378

  

Following the Second World War, the occupying forces adopted the Decartelisation Laws of 

1947. The Laws represented the belief that excessive concentration of economic power was one 

of the causes of German military aggression and the Nazis’ rise to power. Suppression of 

economic power was seen as a precondition for social justice.
379

 The competition provisions in 

those laws were heavily influenced by the American occupation and the American Sherman 

Act.
380

 The laws in the American and British Zones were similar, including a detailed prohibition 

against horizontal and vertical practices. The law in the French Zone was less comprehensive, 

reflecting France’s more lenient approach towards cartels, as discussed above. 

When occupation ended, the adoption of a new competition regime was subject to rigorous 

debate: On the one hand, representatives of the German industry supported an abuse-based 

self-assessment regime, similar to the French system. They argued that a strict prohibition on 

cartels would impede the reconstruction of national industry.
381

On the other, supporters of 

Ordoliberalism, including the German Minister of the Economy, advocated for a principle of 

prohibition and control. Namely, that anti-competitive agreements should have no legal force 

unless notified and approved by a regulatory body. They aimed to establish an order-based 
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competition policy as the cornerstone for a democratic order protecting citizens against an 

authoritarian threat.
382

 As the next section shows, the German Competition Act of 1957 

represented a compromise between those two approaches. 

 National equivalent of Article 101 TFEU and consumer welfare standard  6.2.2.

The German Competition Act of 1957 was based on an authorisation system enacting an 

absolute cartel ban subject to many sectoral and individual exceptions. The Act is still in force 

today, although with subsequent significant revisions. The prohibition on anti-competitive 

agreements is laid down in Section 1. The original provision provided that an agreement is 

ineffective insofar as it is likely to influence production or market conditions by restraining 

competition. In 1998, the Sixth Amendment of the Act changed the wording to follow the 

formulation of Article 101(1) TFEU.
383

 At the same time, up until 2005, the prohibition did not 

generally apply to vertical restraints. Certain forms of vertical restraint were regulated, bound to 

different prohibition and exception rules.
384

 

Over the years, the Act has included four types of exemptions: First, individual exemptions 

to certain business practices.
385

 Second, sectoral exceptions shielding various industries from 

the cartel prohibition.
386

 Since the late 1980s, the number of industries protected by the Act has 

been gradually reduced, yet some still exist today.
387

 Third, a political exemption granted by the 

Minister of the Economy, confined to narrowly defined circumstances where an agreement is 

“necessary for prevailing reasons concerning the economy as a whole and the public interest” 

or upon an “immediate danger to the existence of a majority of the undertakings in a sector”.
388
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Fourth, in 1998, the law first introduced an exemption based on the effects of an agreement, 

similar to Article 101(3) TFEU.
389

  

The German exemptions drastically changed following the modernisation of EU competition 

law. A 2005 amendment aimed at harmonising the national law with EU competition law.
390

 The 

amendment was adopted at the end of a long and controversial debate, including a mediation 

procedure between the Bundestag (Lower House of the German Federal Parliament) and the 

Bundesrat (Upper House of the German Federal Parliament).
391

 The amendment abolished both 

the specific and ministerial exemptions. Instead, Section 2(1) of the revised Act included a 

general exception, identical to Article 101(3) TFEU. Despite the abolishment of most specific 

exemptions, Section 3 of the Act still provides that the conditions for Section 2(1) exception 

have been fulfilled when an agreement rationalises an economic activity and serves to improve 

the competitiveness of SMEs. This only applies to purely national agreements that do not affect 

trade between Member States.
392

 

In addition, the amendment provides that Regulations of the European Council and the 

Commission on the application of Article 101(3) TFEU apply mutatis mutandis to purely national 

cases. Remarkably, the draft of the amendment initially also referenced EU guidelines and 

principles as a source of interpretation. However, this was removed before the legislation was 

finalised, noting that such guidelines and principles were binding on neither the German 

administration nor the German judiciary.
393

  

The German NCA has rejected consumer welfare as a standard for balancing. It has 

declared that it bases its exemption decisions solely on competition criteria: “it is undisputed 

that there are other important economic and socio-political goals than ensuring competition. 

However, it is not the Bundeskartellamt’s responsibility to realise these interests”.
394
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Bundesrat (Upper House of the German Federal Parliament).391 The amendment abolished both 

the specific and ministerial exemptions. Instead, Section 2(1) of the revised Act included a 

general exception, identical to Article 101(3) TFEU. Despite the abolishment of most specific 

exemptions, Section 3 of the Act still provides that the conditions for Section 2(1) exception 

have been fulfilled when an agreement rationalises an economic activity and serves to improve 

the competitiveness of SMEs. This only applies to purely national agreements that do not affect 

trade between Member States.392 

In addition, the amendment provides that Regulations of the European Council and the 

Commission on the application of Article 101(3) TFEU apply mutatis mutandis to purely national 

cases. Remarkably, the draft of the amendment initially also referenced EU guidelines and 

principles as a source of interpretation. However, this was removed before the legislation was 

finalised, noting that such guidelines and principles were binding on neither the German 

administration nor the German judiciary.393  

The German NCA has rejected consumer welfare as a standard for balancing. It has 

declared that it bases its exemption decisions solely on competition criteria: “it is undisputed 

that there are other important economic and socio-political goals than ensuring competition. 

However, it is not the Bundeskartellamt’s responsibility to realise these interests”.394 
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 National enforcement system  6.2.3.

The Competition Act of 1957 established the Federal Cartel Office, the Bundeskartellamt. It is 

an independent higher federal authority assigned to the Federal Ministry of Economic Affairs 

and Energy.
395

 The procedural regime follows the EU practice. Originally it was based on a 

notification and authorisation system. Since the 2005 amendment, it has transformed into a 

self-assessment system.
396

 

Decisions of the German NCA can be appealed to civil courts. At first instance, the 

Düsseldorf Higher Regional Court (OLG Düsseldorf) investigates both factual and legal aspects 

of the decisions and has full jurisdiction over fines. A second appeal on points of law can be 

submitted to the Federal Court of Justice.
397

 

6.3. The Netherlands 

 Origins of national competition law  6.3.1.

Dutch competition policy has been famously ineffective for many years.
398

 The Law Regulating 

Economic Competition of 1956 introduced a compulsory notification system with provisional 

validity, representing a mix of the German and French approaches: Similar to the German 

approach, it established a notification system, and similar to the French approach it was based 

on the abuse principle. Accordingly, the Dutch Minister of Economic Affairs would examine the 

effect of an agreement on the “public interest”.  

The term public interest remained undefined. It mandated a case-by-case evaluation and 

involved consultation with other ministries and the Economic Competition Commission.
399

 

Following the assessment, the Minister could issue a declaration of general application, 

expanding the effect of an agreement that was deemed positive for the common good to a 

whole sector. Alternatively, it could grant a declaration of invalidity to an agreement with 

negative effects.
400
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Although it was frequently amended,
401

 up until the mid-1990s the law had little use in 

practice, and the Netherlands remained a “cartel heaven”.
402

 At the same time, Dutch firms 

were increasingly subject to Article 101 TFEU infringement procedures at the EU level. In fact, 

the Commission condemned some agreements even after the Dutch government approved 

them.
403

 This phenomenon reached its peak in the Commission’s Dutch construction cartel 

(1992) case.
404

 In addition to imposing fines on the undertakings, the Commission initiated an 

infringement procedure against the Dutch government, claiming that the Dutch law and 

enforcement practices had hindered the proper functioning of EU competition rules.  

The Commission terminated the proceedings after the government agreed to enact a more 

modern domestic competition policy.
405

 Initially, the Dutch government only enforced its 

existing competition laws more rigorously. Yet, the adoption of the Dutch Competition Act of 

1998, which is still in force today, modelled the national law closely after its EU counterpart.  

 National equivalent of Article 101 TFEU and consumer welfare standard  6.3.2.

Since the late 1990s, two opposing forces have shaped the Dutch approach to balancing. On 

the one hand, subsequent to the adoption of Regulation 1/2003, the Dutch government called 

for the Europeanisation of the Dutch law, bringing it “as far as possible into line with the [EU] 

regime”.
406

 Hence, Article 6(1) and (3) of the Dutch Competition Act repeat the wording of 

Articles 101(1) and (3) TFEU, respectively. 

On the other hand, the Dutch government has consistently pushed for the consideration of 

broad non-competition interests. In particular, in addition to Article 6(3), the Act includes a 

broad de minimis exception, exceptions for undertakings entrusted with the provision of 

services in the public economic interest, BERs, and sectoral exceptions for collective labour 

agreements and agreements on pensions.
407

 Those exceptions were criticised as being overly 

401
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broad, still encompassing most of the exemptions that could be considered under the old Dutch 

public interest test.
408

  

In a similar vein, in 2003, the Social and Economic Council of the Netherlands (SER)
409

 

critiqued the manner in which the Dutch NCA examined non-competition interests, noting that 

Dutch competition policy was a means to boost the prosperity of Dutch society, rather than an end 

unto itself. Such prosperity was defined broadly, including economic progress (income and 

productivity growth), social progress (well-being and social cohesion) and a good quality of life (in 

both a spatial and environmental sense).
410

 The SER condemned the Dutch NCA for following the 

Commission’s approach to balancing. It noted that the Commission had not provided a clear and 

transparent criterion, and confined balancing to benefits having economic effects.
411

 The SER thus 

recommended that the Commission and NCA take broader types of benefits into account.  

The SER proposal for an EU treaty amendment was not accepted. The Dutch Competition Act, 

however, was amended to order the Dutch NCA “to include other interests besides economic 

interests in its considerations for purposes of Article 6(3)”.
412

 Following this amendment, the Dutch 

government demanded that the Dutch NCA consider a broad array of non-economic benefits in the 

application of Article 101 TFEU. In particular, a 2007 Dutch Court of Audit report concluded that the 

NCA should balance in a clearer manner, and include broader interests.
413

 Following this critique, 

the Dutch NCA has regularly dedicated special attention to balancing in its annual reports.
414

 

In 2014, the Dutch NCA took a significant stand in favour of including non-economic benefits by 

adopting a Vision Document on Competition and Sustainability.
415

 Interpreting both Dutch and EU 

competition policy, the Vision Document claimed that sustainability interests could play an important 

role in the enforcement of “agreements on sustainable initiatives”.
416

 The Vision Document is 

408
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 The SER advises the Dutch government and parliament on key points of social and economic policy. 
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the democratic system. It monitors the central government’s revenues and expenditures and whether 
the central government’s policies are implemented as intended. 
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remarkable on account of offering a broad interpretation of the role of non-competition interests 

under both EU and Dutch law and is further elaborated in Chapter 3 Section 6.2.2.  

 National enforcement system  6.3.3.

The Competition Law of 1998 established the Nederlandse Mededingingsautoriteit (NMa). At first, 

the NMa was part of the Ministry of Economic Affairs, which retained decision-making powers. In 

2004, it was transformed into an autonomous administrative authority.
417

 Yet, the Minister has 

remained responsible for competition policy and has the power to issue general directives. 

The enforcement system underwent reform in 2013.
418

 First, the NMa, consumer, and post 

and telecommunication authorities were consolidated into the Authority for Consumers and 

Markets (ACM). Second, the Minister of Economic Affairs and the Minister of Infrastructure and 

the Environment were vested with the power to overturn an “order of general application” 

issued by the Dutch NCA if the NCA was “not competent to take one”.
419

 While the wording of 

the provision is rather vague, it could be seen as allowing the Minister to annul a decision due 

to public policy considerations.  

When the Dutch NCA decides to impose sanctions, the undertakings concerned may ask the 

NCA to reassess the case. This administrative review is based on the opinion of an advisory 

committee, which is independent of the NCA. Following review, the parties may appeal to the 

District Court of Rotterdam, and then to the Trade and Industry Appeals Tribunal. Both courts 

are competent to examine the legality of the decision, with a full review of sanctions.
420

 

6.4. UK 

UK competition law and policy are likely to undergo significant reform upon the departure of the 

UK from the EU (Brexit). At the time of writing of this dissertation there is still great uncertainty 

about the modalities of exiting the EU, and the impact it might have on EU and UK competition 

law. Scholars have already explored various alternatives, including their impact on balancing.
421

 

Nevertheless, Brexit has no direct bearing on this dissertation. Since the dissertation focuses on 

past practice, the UK is simply regarded as one of the EU Member States in this context.  

417
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On the reassessment procedure see (Frese 2014), 146. 
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When the Dutch NCA decides to impose sanctions, the undertakings concerned may ask the 

NCA to reassess the case. This administrative review is based on the opinion of an advisory 

committee, which is independent of the NCA. Following review, the parties may appeal to the 

District Court of Rotterdam, and then to the Trade and Industry Appeals Tribunal. Both courts 

are competent to examine the legality of the decision, with a full review of sanctions.420 

6.4. UK 

UK competition law and policy are likely to undergo significant reform upon the departure of the 

UK from the EU (Brexit). At the time of writing of this dissertation there is still great uncertainty 

about the modalities of exiting the EU, and the impact it might have on EU and UK competition 

law. Scholars have already explored various alternatives, including their impact on balancing.421 

Nevertheless, Brexit has no direct bearing on this dissertation. Since the dissertation focuses on 

past practice, the UK is simply regarded as one of the EU Member States in this context.  
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 Origins of national competition law  6.4.1.

The roots of UK competition policy are grounded in the private-law restraints of trade doctrine. 

Developed in the fifteen century and valid to the present day, the doctrine holds that an 

agreement that leads to unreasonable restraints on the freedom of economic activity is 

unenforceable by its parties. The doctrine is based on a two-stage assessment. The plaintiff 

must first prove the existence of a restraint on trade. If such restraint can be established, the 

burden of proof shifts to the defendant. The defendant must show that its behaviour was not 

unreasonable and that it gave due consideration to the interests of other parties.
422

 This public 

interest test implies that courts will refuse to enforce a contract only if it impinges on both 

competition rules and the public interest. 

The UK’s early public-law competition policy was adopted following the Second World War in 

pursuit of recovery of industries and full employment. Accordingly, it was not based on solid 

economic theory, but rather on the public interest test.
423

 Moreover, between the 1940s and 

1960s the substantive, procedural, and institutional rules were regularly revised to respond to 

immediate concerns and developments:
424

 

The Monopolies and Restrictive Practices (Inquiry and Control) Act of 1948 created an 

informal enforcement procedure. Any governmental department with an interest in an 

agreement could apply the public interest test to determine whether to take action. The Act 

also created the Monopolies and Restrictive Practices Commission (MRPC) - the first 

administrative European competition agency. While the MRPC had no decision-making 

capabilities, it investigated monopolies and restrictive practices following references from the 

Board of Trade.
425

 This informal procedure was criticised as being too vague, unpredictable, and 

political. As a response, the Restrictive Trade Practices Act of 1956 enacted a more formal 

notification system. It created the Registrar of Restrictive Trading Agreements and imposed the 

duty to give notification of all agreements involving the production or supply of goods that 

determined prices, supply terms, or quantities or imposed sale restrictions. The powers of 

investigation and decision were transferred to the Restrictive Practices Court (RPC), a newly 
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established judicial body.
426

 Unlike the MRPC, the RPC was independent of political and 

economic pressure.
427

 It examined all agreements of which it had been notified by using a 

rebuttable presumption that they had contradicted the public interest.
428

 Because the 1956 Act 

significantly reduced the MRPC’s role, it was renamed the Monopolies Commission (MC). In 

1965, The Monopolies and Mergers Act granted the MC a role in merger review and renamed it 

the Monopolies and Mergers Commission (MMC). 

The novelty of the 1956 regime was significant, yet still unsatisfactory: although it prompted 

more rigid competition assessment, it did not specify how to apply the public interest test. In 

addition, it did not apply to agreements that were not subject to obligatory registration, which 

continued to be examined under the old regime of the 1948 Act.
429

 During the 1960s and 

1970s, the registration requirements were expanded to include other types of agreements.
430

 

The Fair Trading Act of 1973 was adopted in parallel to the UK’s accession to the EU. It 

marked the first step away from the public interest test by referring for the first time to 

competition as a public aim unto itself.
431

 Yet, it still recognised other aims such as the 

promotion of consumer interests, reduction of costs, efficiency, employment, and UK 

competitiveness. The 1973 Act once again changed the institutional structure of enforcement. It 

created the office of Director General of Fair Trading (DGFT). Agreements subject to 

registration were notified to the DGFT, which had inherited the Registrar’s duties. Restrictive 

agreements not subject to registration could have been referred by the DGFT (subject to the 

veto power of the Secretary of State
432

), the Secretary of State, or by a Minister acting in 

concert with the Secretary of State.
433

 Referred agreements were investigated by the MMC, and 

426
 (Scott 2012), 196. 

427
 Restrictive Trade Practices Act of 1956. Also see (Kuenzler & Warlouzet 2013), 110. 

428
 According to Section 12 of the Restrictive Trade Practices Act of 1956, the Board of Trade could, upon 

the representation of the Registrar, remove from the Registrar and not refer to the RPC agreements 
having no substantial economic significance. 

429
 (Kuenzler & Warlouzet, 2013), 101, 105. 

430
 The UK Resale Price Act of 1964, UK Restrictive Trade Practices Act of 1968, and UK Fair Trading Act 

of 1973 which broaden the registration requirements to other forms of agreements, including 
collective resale price maintenance, information exchange and agreements in the services sector. 

431
 The UK Fair Trading Act of 1973, Section 84. Also see (Motta 2004), 12. 

432
 In 1969, the monopolies functions were transferred from the Board of Trade to the Secretary of State. 

See (Korah 1982), 20. 
433

 The UK Fair Trading Act of 1973, Sections 40, 50-51 and 94. 

established judicial body. 426  Unlike the MRPC, the RPC was independent of political and 

economic pressure.427 It examined all agreements of which it had been notified by using a 

rebuttable presumption that they had contradicted the public interest.428 Because the 1956 Act 

significantly reduced the MRPC’s role, it was renamed the Monopolies Commission (MC). In 

1965, The Monopolies and Mergers Act granted the MC a role in merger review and renamed it 

the Monopolies and Mergers Commission (MMC). 

The novelty of the 1956 regime was significant, yet still unsatisfactory: although it prompted 

more rigid competition assessment, it did not specify how to apply the public interest test. In 

addition, it did not apply to agreements that were not subject to obligatory registration, which 

continued to be examined under the old regime of the 1948 Act.429 During the 1960s and 

1970s, the registration requirements were expanded to include other types of agreements.430 

The Fair Trading Act of 1973 was adopted in parallel to the UK’s accession to the EU. It 

marked the first step away from the public interest test by referring for the first time to 

competition as a public aim unto itself. 431  Yet, it still recognised other aims such as the 

promotion of consumer interests, reduction of costs, efficiency, employment, and UK 

competitiveness. The 1973 Act once again changed the institutional structure of enforcement. It 

created the office of Director General of Fair Trading (DGFT). Agreements subject to 

registration were notified to the DGFT, which had inherited the Registrar’s duties. Restrictive 

agreements not subject to registration could have been referred by the DGFT (subject to the 

veto power of the Secretary of State432), the Secretary of State, or by a Minister acting in 

concert with the Secretary of State.433 Referred agreements were investigated by the MMC, and 

426 (Scott 2012), 196. 
427 Restrictive Trade Practices Act of 1956. Also see (Kuenzler & Warlouzet 2013), 110. 
428 According to Section 12 of the Restrictive Trade Practices Act of 1956, the Board of Trade could, upon 

the representation of the Registrar, remove from the Registrar and not refer to the RPC agreements 
having no substantial economic significance. 

429 (Kuenzler & Warlouzet, 2013), 101, 105. 
430 The UK Resale Price Act of 1964, UK Restrictive Trade Practices Act of 1968, and UK Fair Trading Act 

of 1973 which broaden the registration requirements to other forms of agreements, including 
collective resale price maintenance, information exchange and agreements in the services sector. 

431 The UK Fair Trading Act of 1973, Section 84. Also see (Motta 2004), 12. 
432 In 1969, the monopolies functions were transferred from the Board of Trade to the Secretary of State. 

See (Korah 1982), 20. 
433 The UK Fair Trading Act of 1973, Sections 40, 50-51 and 94. 

established judicial body. 426  Unlike the MRPC, the RPC was independent of political and 

economic pressure.427 It examined all agreements of which it had been notified by using a 

rebuttable presumption that they had contradicted the public interest.428 Because the 1956 Act 

significantly reduced the MRPC’s role, it was renamed the Monopolies Commission (MC). In 

1965, The Monopolies and Mergers Act granted the MC a role in merger review and renamed it 

the Monopolies and Mergers Commission (MMC). 

The novelty of the 1956 regime was significant, yet still unsatisfactory: although it prompted 

more rigid competition assessment, it did not specify how to apply the public interest test. In 

addition, it did not apply to agreements that were not subject to obligatory registration, which 

continued to be examined under the old regime of the 1948 Act.429 During the 1960s and 

1970s, the registration requirements were expanded to include other types of agreements.430 

The Fair Trading Act of 1973 was adopted in parallel to the UK’s accession to the EU. It 

marked the first step away from the public interest test by referring for the first time to 

competition as a public aim unto itself. 431  Yet, it still recognised other aims such as the 

promotion of consumer interests, reduction of costs, efficiency, employment, and UK 

competitiveness. The 1973 Act once again changed the institutional structure of enforcement. It 

created the office of Director General of Fair Trading (DGFT). Agreements subject to 

registration were notified to the DGFT, which had inherited the Registrar’s duties. Restrictive 

agreements not subject to registration could have been referred by the DGFT (subject to the 

veto power of the Secretary of State432), the Secretary of State, or by a Minister acting in 

concert with the Secretary of State.433 Referred agreements were investigated by the MMC, and 

426 (Scott 2012), 196. 
427 Restrictive Trade Practices Act of 1956. Also see (Kuenzler & Warlouzet 2013), 110. 
428 According to Section 12 of the Restrictive Trade Practices Act of 1956, the Board of Trade could, upon 

the representation of the Registrar, remove from the Registrar and not refer to the RPC agreements 
having no substantial economic significance. 

429 (Kuenzler & Warlouzet, 2013), 101, 105. 
430 The UK Resale Price Act of 1964, UK Restrictive Trade Practices Act of 1968, and UK Fair Trading Act 

of 1973 which broaden the registration requirements to other forms of agreements, including 
collective resale price maintenance, information exchange and agreements in the services sector. 

431 The UK Fair Trading Act of 1973, Section 84. Also see (Motta 2004), 12. 
432 In 1969, the monopolies functions were transferred from the Board of Trade to the Secretary of State. 

See (Korah 1982), 20. 
433 The UK Fair Trading Act of 1973, Sections 40, 50-51 and 94. 



decided by the Minister. In practice those enforcement efforts were limited. The high inflation 

rates of the 1970s focused most of the enforcement on price control.
434

 

The UK’s economic governance underwent significant reform after the election of Margaret 

Thatcher in 1979. The Competition Act of 1980 was adopted as part of the new administration’s 

neoliberal market-oriented philosophy. It abolished the price control regime and attempted to 

reduce prices and fight inflation by means of competition.
435

 It replaced the UK’s former form-

based approach (i.e. examining the type of the agreement) with an assessment of the 

agreement’s effect on competition, like the EU regime. The 1980 Act extended the DGFT’s 

powers, allowing it to initiate and conduct investigations. Yet, if the DGFT did find a restriction, 

it filed a reference with the MMC, which then examined whether there was a restriction, and if 

that was the case, assessed it using the public interest test. 

A more fundamental modernisation of UK competition policy took place only two decades 

later with the Competition Act of 1998 and the Enterprise Act of 2002, which are still in effect 

today. The reform aimed to align the UK regime as closely as possible with its EU equivalent.
436

 

The Enterprise Act of 2002 replaced the DGFT with the Office of Fair Trade (OFT). While 

decisions of the DGFT were executed in the name of the individual appointed to that position by 

the Secretary of State, OFT decisions were actually taken by a Board appointed by the 

Secretary of State.
437

 The reform revised that institutional structure. The DGFT’s powers were 

significantly increased at the expense of powers previously reserved to the judiciary and the 

executive. The DGFT was assigned the tasks of assessing infringements, granting exemptions, 

issuing directions, and imposing remedies. The MMC was renamed the Competition Commission 

(CC). Its powers were reduced and are bound to a DGFT referral but still include investigation of 

markets, mergers, and economic regulation.  

The Enterprise and Regulatory Reform Act of 2013 merged the CC and the OFT to create 

the Competition and Markets Authority (CMA).
438
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 National equivalent of Article 101 TFEU and consumer welfare standard  6.4.2.

Modelled on the design of EU competition law, Chapter I of the UK Competition Act of 1998 

includes a cartel prohibition similar to Article 101(1) TFEU. The Chapter I prohibition is subject 

to three types of exception: an exception similar to Article 101(3) TFEU, BERs, and a regulated 

conduct defence.
439

 The first exception imposes conditions almost identical to those of Article 

101(3) TFEU and abolished the public interest test. The Other Enactments (Amendment) 

Regulations of 2004 accommodated the UK regime to changes introduced by Regulation 

1/2003. Most importantly, it abandoned the notification regime in favour of legal exceptions. 

The UK did not explicitly adopt a consumer welfare standard. Yet, Chapter 3 Section 6.2.1 

shows that, in practice, it had opted for a short-term, narrow consumer welfare standard similar 

to the one advocated by the Commission following modernisation.  

 National enforcement system  6.4.3.

In addition to the OFT and the CMA described above, UK sector regulators are also empowered 

to apply Article 101 TFEU and the national equivalent provision. Sector regulators were created 

in the UK starting in the 1980s in conjunction with the national privatisation initiatives. The 

regulators were gradually required to promote competition, and sometimes also had to make 

references to the competition authorities (the MC/MMC).
440

  

The powers of the sector regulators were reinforced by the Competition Act of 1998, which 

introduced a formal concurrent enforcement model.
441

 It entrusted the Office of Communications, 

the Gas and Electricity Markets Authority, the Water Services Regulation Authority, the Office of 

Rail Regulation, the Northern Ireland Authority for Utility Regulation, the Civil Aviation Authority 

and the healthcare sector regulator for England (NHS Improvement, formerly Monitor) with 

reference powers to the CC. Later, following the entry into force of Regulation 1/2003, these 

powers were extended to the enforcement of EU competition rules. 

The empirical findings presented in this dissertation demonstrate that, in practice, only a 

very few competition decisions were adopted by means of the concurrency model. Sector 

regulators have mostly chosen to rely on their specific sector regulation rather than enforce EU 

439
 Those exceptions are detailed in Chapter 3, Section 6.2.1; Chapter 4, Section 5.1.3; and Chapter 5, 

Section 4.1, respectively. 
440

 (Dunne 2014b), 258. 
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or national competition rules.
442

 The Enterprise and Regulatory Reform Act of 2013 was 

designed to remedy this shortcoming. The Act obliges sector regulators to consider using their 

competition powers in appropriate cases and supports their efforts through greater coordination 

with the UK NCA.
443

 Failing to apply concurrent competition powers in a sufficiently rigorous 

manner might elicit losing jurisdiction to the UK NCA.  

The Enterprise Act of 2002 established the Competition Appeal Tribunals (CAT). This is a 

specialised administrative body serving as an appellate instance for NCA and sector regulator 

decisions. Unlike many other appeal instances, the CAT can reopen cases, hear new evidence, 

and is not bound by the NCA’s prior decisions. A second appeal on matters of law or fines is 

submitted to the appropriate court, according to a geographic criterion.
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Following the Second World War, Soviet occupation transformed Hungary into a 

communist state. Consequently, as pronounced by Hungary’s Supreme Court in 1952, "under 

the socialist economic order the regulation of competition lost its substance".
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 Yet, Hungary 

still adhered to certain market-based principles. Subsequent to the Hungarian Revolution and 

withdrawal from the Warsaw Pact in 1956, the Hungarian Civil Code of 1959 enacted 

provisions encouraging efficiency and reliance on price mechanisms to improve firms’ 

performance in the planned economy. It prohibited price fixing, foreclosing customers from 

suppliers, and business activities that gave an unfair advantage to undertakings or harmed 

consumers. Next, in 1968 the government put an end to the National Planning Office that had 
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previously fixed the types and quantities of goods and products to be produced in the 

country.
447

 Ordinances in opposition to price cartels, certain types of market sharing, and 

vertical restraints were passed in 1967 and 1975.
448

 

The Act on the Prohibition of Unfair Economic Activities of 1984 prohibited unfair market 

practices, cartels, and abuse of dominance. Since the Act did not include an enforcement 

mechanism it, too, had little use in practice.
449

 Nevertheless, it had significant symbolic value. 

Together with similar Yugoslavian and Polish legislation, it was one of the first economic 

reforms to be passed in the East and Central European socialist countries. Hungarian Justice 

Salamon described the Act as guided "not by the actually existing market, but by the desire 

aimed at it".
450

 A decade later, during the 1990s, most of the other (former) socialist countries 

adopted similar rules.
451

  

Following the fall of communism, Hungary gradually opened up its markets to competition. 

Article 9 of the 1989 amendment to Hungary’s constitution acknowledged a market-based 

economy and the freedom of competition. Simultaneously, the government introduced vast 

privatisation, particularly in the industry, services, and agricultural sectors.
452

A designated 

competition policy was adopted quickly after the election of the first post-communist 

government in 1990.
453

 Inspired by the EU and German models, it adopted a general cartel 

prohibition and a set of exemptions.
454

 Those included agreements intended to prevent abuse of 

economic superiority, de minimis, and a defence similar to Article 101(3) TFEU.  

Hungary began negotiating EU accession shortly thereafter. It applied for EU membership in 

1994, started formal negotiations in 1998, and acceded the EU in May 2004. Consequently, the 

new Competition Act adopted in 1996 was closely modelled on the EU regime.
455
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 National equivalent of Article 101 TFEU and consumer welfare standard  6.5.2.

The wording of the Hungarian law is similar to Article 101 TFEU. Article 11 is almost identical to 

Article 101(1) TFEU. Article 17 resembles Article 101(3) TFEU. Chapter 3 Section 6.2.1 shows 

that, despite certain differences, the Hungarian NCA has interpreted it as essentially identical to 

the provision of Article 101(3) TFEU. 

The preamble of the Competition Act declares that the Act is not confined to the promotion 

of competition as such, but rather to the promotion of “the public interest attached to the 

maintenance of competition on the market ensuring economic efficiency and social progress, 

the interests of undertakings complying with the requirements of business fairness and the 

interests of consumers require the state to protect by law fairness and freedom of economic 

competition”. By the same token, the Hungarian NCA pronounces that it enforces competition 

rules for the public interest in a manner that enhances long-term consumer welfare and 

efficiency. It states that competition should stimulate economic growth and employment, 

resulting in an increase in the standard of living. In cases of market failure, however, 

competition does not provide the best result.
456 

 

 National enforcement system  6.5.3.

The 1990 competition Act established the Hungarian competition authority, the Gazdasági 

Versenyhivatal (GVH). The GVH is an administrative authority reporting only to parliament. It 

was vested with investigation and enforcement powers. In the past, enforcement was based on 

a notification system. Yet, following accession to the EU and the modernisation of EU 

competition law, it has shifted to a self-assessment system.
457

 

Appeals on decisions of the Hungarian NCA take place at three levels. There are two instances 

of ordinary review, which examine the legality of the decision on points of law and fact. In 

exceptional cases, the Supreme Court (Curia) reviews cases on legal matters.
458

 In the past, the 

ordinary instances were the Budapest Metropolitan Court followed by a second appeal to the 

Budapest Appeal Court. Since 2013, the Metropolitan Administrative and Labour Court of Budapest 

is the court of first instance, and the Metropolitan Court of Budapest the court of second instance.  

456
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7. OBJECTIVES OF ARTICLE 101 TFEU: AN OPEN QUESTION 

This chapter has shown that, over the years, the Member States and the EU institutions have 

not taken a clear stand on the objectives of Article 101 TFEU. The procedural and substantive 

elements defining balancing were the outcome of heated negotiation and compromises 

among Member States with substantially different economic policies and traditions, that were 

often influenced by social and historical factors, and in response to entirely different 

objectives.
459

 Nevertheless, at present, there are two main approaches vis-à-vis the objectives 

of Article 101 TFEU.
460

 

The first approach sees Article 101 TFEU as directed at the maximisation of (consumer or 

total) welfare.
461

 The advocates of this position have focused on the outcomes of competition. 

They have submitted that the Article is designed to ensure the efficient allocation of resources 

throughout the EU for the benefits of consumers. This view has gained in influence since the 

introduction of the Commission’s more economic approach in the early 2000s. Nevertheless, as 

mentioned, it does have certain weaknesses. From a legal perspective, this approach is not 

encored in EU primary or secondary law and has not been fully embraced by the CJEU. From a 

practical perspective, despite the importance of the notion of consumer welfare, it has no 

single, unambiguous meaning.
462

 The Commission has left the notion undefined, while national 

enforcers have developed different interpretations in accordance with their national systems 

and values. As a result, competition enforcers rely on varying standards when taking account of 

non-competition interests. 

The second approach perceives Article 101 TFEU as protecting competition interests, in the 

sense of the narrow definition used in this dissertation.
463

 According to this view, the objective 

of the Article is not related to the outcomes or effects of competition (e.g. consumer welfare), 

but rather to the process and structure of competition as such. This approach is supported by 

indications found in primary and secondary EU sources: The wording of Article 101 prohibits 

459
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460
 See a detailed discussion in (Monti 2013a), 44-49 and (Peeperkorn 2016), 390-393. Some scholars 

combine the two, arguing that Article 101(1) TFEU aims to protect competition, while Article 101(3) 
TFEU protects consumer welfare. See (Nicolaides 2005), 124. 
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This is also the position of the German NCA, as described in Section 6.2.2 above. 
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conduct that endangers the competitive process and structure thereof. Harm to competition is 

the basic precondition for initiating any competition enforcement procedure.
464

 Regulation 

1/2003 states that Article 101 TFEU has as its objective “the protection of competition on the 

market.”
465

 A similar rationale is reflected in the CJEU’s decision in T-Mobile (2009) and 

GlaxoSmithKline (2009)
466

 and in several of the Commission’s policy papers.
467

 

As explained in Chapter 1 Section 2, this dissertation adheres to the second approach for 

defining the term non-competition interests and assessing the effectiveness of balancing. This 

approach provides a solid theoretical framework for identifying and assessing balancing and fits 

the systematic content analysis methodology that guides this dissertation. Nevertheless, this 

dissertation does not claim to make a normative determination of which approach does indeed, 

or should, prevail. The following chapters move away from focusing on the declared objectives 

of Article 101 TFEU, or of EU competition policy in general. Instead, they examine balancing as 

applied in practice. They show that the consideration of non-competition interests has shifted 

away from the use of the substantive balancing tools of Articles 101(1) and (3) TFEU in favour 

of procedural balancing tools, and from EU to national-based balancing tools, which do not fully 

reflect either of the two approaches to the objectives of Article 101 TFEU. 

464
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465
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47. 
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 See Section 5.4.3 above. 
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 For instance, Commission Article 101(3) Guidelines (2004), para 105 declare that the protection of the 
competitive process is the “ultimate” role of Article 101 TFEU. Also see (Gerard 2012), 29-30. 
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1. INTRODUCTION 

Article 101(3) TFEU is the “classic” provision for accepting non-competition interests as a 

justification for an otherwise anti-competitive agreement that is prohibited by Article 101(1) 

TFEU. The wording and structure of Article 101 TFEU, as well as the EU Courts’ case law
468

 and 

the Commission’s guidelines,
469

 suggest that an exclusion from the prohibition on anti-competitive 

agreements can only be granted to agreements that fulfil the four conditions of Article 101(3) 

TFEU. As such, Article 101(3) TFEU outlines the substantive scope of non-competition interests 

that can be taken into account under Article 101 TFEU.
470

 

 

 

468
 The Courts have stated that non-competition interests arising from an agreement should only be 
examined within the framework of Article 101(3) TFEU. See the CJEU in C-382/12P MasterCard 
(2014), para 181 upholding the GC’s judgment in T-111/08 MasterCard (2012), para 182. Also see C-
243/83 Binon (1985), para 43-46; T-208/13 Telefónica/Portugal Telecom (2016), para 102-104; T-
112/99 TPS (2001), para 106-107; T-360/09 E.ON/GDF (2012), para 64-65; T-470/13 Lundbeck 
(2016), para 307. 

469
 The Commission Article 101(3) Guidelines (2004), para 42 provide that “goals pursued by other Treaty 

provisions can be taken into account to the extent that they can be subsumed under the four 
conditions of Article [101(3)]”. Also see 38606 Cartes bancaires (2007), para 367-368; 39188 
Bananas (2008), para 303; 39839 Telefónica/Portugal Telecom (2013), para 395-396. 
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Despite its great importance, the application of Article 101(3) TFEU to an individual case, 

and hence balancing, is far from unequivocal. Chapter 2 has shown that the wording of the four 

conditions of Article 101(3) TFEU created a great deal of uncertainty about balancing, leaving 

each competition enforcer a wide margin of discretion to decide if to take non-competition 

interests into account, what types of benefits to take into account, and how.
471

  

Against this backdrop, this chapter takes an empirical approach to mapping out the 

competition enforcers’ interpretations of balancing under Article 101(3) TFEU. This reveals a 

great divergence in the frequency with which the Commission, NCAs, and EU and national 

courts have invoked and accepted Article 101(3) TFEU, the types of benefits they have been 

willing to examine under the Article, the balancing process, and the intensity of control. 

The chapter begins by focusing on the Commission’s approach. Section 2 provides an 

empirical and legal overview of the Commission’s application of the Article. Next, Section 3 

maps the development of the Commission’s approach as to the types of benefits that can be 

taken into account under the Article. It shows that while in the past the Commission has 

considered economic and non-economic benefits, following modernisation, it has re-interpreted 

the Article to cover only economic benefits. Section 4 reports a similar trend with respect to the 

balancing process and intensity of control, revealing that, following modernisation, the 

Commission has narrowed the scope of Article 101(3) TFEU by introducing a short-term narrow 

consumer welfare standard to guide balancing.  

Section 5 goes on to analyse the practice of the EU Courts, showing that they have not fully 

embraced the Commission’s new approach. Section 6 then points out a similar divergence in the 

Member States’ approaches.  

Section 7 concludes by assessing the degree to which the above practices have met the 

normative benchmarks, affirming that the modernisation of EU competition law has resulted in a 

trade-off between the increased effectiveness of Article 101(3) TFEU balancing on the one 

hand, to a hindrance of uniformity and legal certainty, on the other. 

The differences in the competition enforcers’ approaches, which are elaborated throughout 

this chapter, are summarised in Table 3.1. 
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Table 3.1: Trends in Article 101(3) balancing 

Enforcement period/ 
jurisdiction 

Types of benefits Balancing method Intensity of control Frequency 
Invoking Accepting 

Commission 
First enforcement 
period   
(1962-1977) 

Industrial policy Legal balancing process, 
impact on market 
integration 

Focus on 1
st
 

condition, loose 
application 

72% 31% 

Second enforcement 
period             
(1978-1987) 

Economic and non-
economic benefits 

Legal balancing process, 
workable competition 
standard  

Focus on 1
st
 and 3

rd
 

conditions, sectoral 
approach 

76% 31% 

Third enforcement 
period            
(1988-April 2004) 

Economic and non-
economic benefits 

Legal balancing process, 
workable competition 
standard 

Focus on 1
st
 and 3

rd
 

conditions, sectoral 
approach 

45% 26% 

Fourth enforcement 
period              
(May 2004-2017) 

Only narrow 
economic benefits 

Economic balancing 
process, short-term 
narrow consumer welfare 

Focus on 1
st
 

condition, strict 
application 

25% 0% 

EU Courts (following May 2004) 
CJEU and GC Economic and non-

economic benefits 
Unclear Mainly procedural 

elements  
  

NCAs (following May 2004) 
France Economic and non-

economic benefits  
Until 2009, long-term 
broad consumer welfare. 
Since then, short-term 
narrow consumer welfare  

Focus on 1
st
 and 3

rd
 

conditions. Until 2009 
loose, since then 
strict application  

14% 1% 

Germany Competition 
interests, industrial 
policy or national law 

Effect on competition 
process and structure 

Focus on 1
st
 and 3

rd
 

conditions. Very strict 
application  

25% 1% 

Hungary Only narrow 
economic benefits 

Until 2006, long-term 
broad consumer welfare. 
Since then, short-term 
narrow consumer welfare 

Focus on 1
st
 and 3

rd
 

conditions. Until 2006 
loose, since then 
strict application 

34% 6% 

The Netherlands Economic and non-
economic benefits 

Long-term broad 
consumer welfare 

Varying control, 
sectoral approach 

15% 2% 

UK Only narrow 
economic benefits 

Short-term narrow 
consumer welfare 

Focus on 1
st
 and 3

rd
 

conditions. Strict 
application 

27% 0% 

Before presenting the legal and empirical background, a quick note on definitions: Under 

the old notification regime of Regulation 17/62, Article 101(3) TFEU was applied by way of 

issuing an exemption. Namely, at the request of an undertaking, the Commission would exempt 

an agreement ex-ante from the prohibition imposed by Article 101(1) TFEU. The shift to a self-

assessment regime brought about by Regulation 1/2003 transformed Article 101(3) TFEU into a 

directly applicable exception. Therefore, this dissertation uses the terms Article 101(3) TFEU 

exemptions and exception according to the applicable enforcement period. For the sake of 

convenience, general references to the Article use the term exemption. 
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the old notification regime of Regulation 17/62, Article 101(3) TFEU was applied by way of 

issuing an exemption. Namely, at the request of an undertaking, the Commission would exempt 

an agreement ex-ante from the prohibition imposed by Article 101(1) TFEU. The shift to a self-

assessment regime brought about by Regulation 1/2003 transformed Article 101(3) TFEU into a 

directly applicable exception. Therefore, this dissertation uses the terms Article 101(3) TFEU 

exemptions and exception according to the applicable enforcement period. For the sake of 

convenience, general references to the Article use the term exemption. 
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2. LEGAL AND EMPIRICAL BACKGROUND 

Figure 3.1 outlines the application of Article 101(3) TFEU by the Commission. It presents the number 

of proceedings in which the Article was invoked by undertakings (blue line) in relation to the total 

number of Article 101 TFEU proceedings each year (grey line). In addition, the figure indicates the 

number of individual exemptions granted by the Commission. It differentiates three types of 

exemption. First, exemptions granted without any conditions or obligations attached (red bars). 

Second, exemptions - in which, initially, one or more of the four conditions of the Article had not been 

not fulfilled - granted only after the Commission attached specific conditions or obligations to bring the 

agreement within the scope of Article 101(3) TFEU (“specific conditions”, green bars). Third, 

exemptions subject to other general conditions or obligations (“general conditions”, purple bars).
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The figure highlights changes in the enforcement of Article 101 TFEU in general and Article 

101(3) TFEU in particular across the four enforcement periods. During the first two enforcement 

periods (i.e. until 1987), the possibility of granting an Article 101(3) TFEU exemption was 

central to many Article 101 TFEU proceedings. Article 101(3) TFEU was invoked in more than 

70% of the proceedings. Exemptions were granted in around 40% of those proceedings, of 

which approximately half were subject to general or specific conditions. 

By comparison, the third enforcement period (1988 to April 2004) was characterised by 

three interrelated developments. First, the number of Article 101 TFEU proceedings had 

increased significantly. Second, the number of cases in which Article 101(3) TFEU was invoked 

had experienced a substantial drop (from 76% in the second enforcement period to only 45% 

in the third period). Despite that, third, the success rate when invoking Article 101(3) TFEU had 

risen (from 40% during the second enforcement period to 58% of the proceedings in which 

Article 101(3) TFEU had been invoked during the third enforcement period).  

The first development, namely the increase in the total number of Article 101 TFEU 

proceedings, is explained by the geographical enlargement of the EU (i.e. the accession of new 

Member States) together with the expansion of the substantive scope of EU competition law (i.e. 

applying Article 101 TFEU to new sectors that had traditionally been considered to be part of the 

public realm).
473

 The latter two developments can be understood in light of the change in the 

types of infringement that the Commission examined during the third enforcement period. By the 

late-1990s, various agreements that had required individual assessment in the past were 

assessed by means of the new Vertical and Horizontal BERs
474

 or unpublished comfort letters.
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Those agreements are not fully reflected in the empirical database,
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 which might explain the 

decline in the invocation rate of Article 101(3) TFEU. On the other side of the same coin, the 

increase in Article 101(3) TFEU exemptions could be linked to the growing substantive scope of 

EU competition law. As elaborated in Section 4.3.3 below, the enforcement of Article 101 TFEU to 
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the necessary investments to exploit the licensed know-how, thereby increasing the number of plants 
manufacturing the products in the EU. Following the adoption of Regulation 556/89 on Know-how 
Licensing Agreements, similar agreements no longer required an individual decision. 
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newly liberalised and regulated markets had expanded the scope of application of Article 101(3) 

TFEU and required the development of tailored balancing to fit those types of agreement. 

Finally, the figure reveals that the Commission has never accepted an Article 101(3) TFEU 

exception following the entry into force of Regulation 1/2003 in May 2004.
477

 Some scholars link 

this disappearance of Article 101(3) TFEU to the Commission’s more economic approach. As 

elaborated in Sections 3.4 and 4.4 below, they maintain that this change is explained by the 

Commission’s attempt to narrow the types of benefit that can be examined under the Article and 

to increase the evidentiary requirement. Yet, this explanation does not account for the other trend 

identified by Figure 3.1, that is, the significant decline in the percentage of proceedings in which 

Article 101(3) TFEU was discussed. During the fourth enforcement period (May 2004-2017) the 

undertakings invoked Article 101(3) TFEU in only 25% of all of Article 101 TFEU proceedings 

(compared to 45% and 76% of the proceedings in the third and second enforcement periods, 

respectively).  

Chapter 8 argues that this trend is related to the new priority setting powers granted to the 

Commission and NCAs by virtue of Regulation 1/2003. Whereas under the old notification 

regime the Commission examined all notified agreements, under the new self-assessment 

regime the Commission and NCAs set their own enforcement priorities.
478

 That chapter shows 

that the Commission has decided to focus its enforcement efforts on clear-cut restrictions of 

competition, which are unlikely to raise balancing questions. By choosing to enforce against 

clear-cut restrictions of competition, the chapter submits, the Commission has circumvented the 

need to balance under Article 101(3) TFEU. 

The following sections demonstrate that the above changes reflect a much more extensive 

development in Article 101(3) balancing approaches and practices. 

3. BALANCING TOOL: TYPES OF BENEFITS 

The types of benefits that can be examined under Article 101(3) TFEU are one of the great 

mysteries of EU competition law.
479

 Article 101(3) TFEU, as described in Chapter 2 Section 2, 

does not clearly spell out the types of benefits that can be taken into account. The empirical 

477
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findings presented in this section illustrate that in the absence of a clear balancing framework in 

EU primary or secondary law, the Commission has developed its own approach in its policy 

paper and decisional practice. This approach was adapted over the four enforcement periods to 

match the general political, economic and social advances of the EU. 

3.1. Overview  

Figure 3.2 describes the categories of benefits that were argued before (a) and accepted by (b) 

the Commission as the basis for an Article 101(3) TFEU exemption.
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Figure 3.3(a) includes efficiency and industrial policy related benefits, while Figure 3.3(b) 

specifies other types of non-competition interests. 
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subjective than economic benefits. 
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paper and decisional practice. This approach was adapted over the four enforcement periods to 

match the general political, economic and social advances of the EU. 

3.1. Overview  

Figure 3.2 describes the categories of benefits that were argued before (a) and accepted by (b) 

the Commission as the basis for an Article 101(3) TFEU exemption.480 
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unpublished comfort letters. In some proceedings, more than one benefit was accepted as a justification 

Next, Figure 3.3 takes a closer look at the proceedings described in Figure 3.2(b), by 

outlining the types of non-competition interests that justified exemptions. For sake of clarity, 

Figure 3.3(a) includes efficiency and industrial policy related benefits, while Figure 3.3(b) 

specifies other types of non-competition interests. 

480 The three categories of benefits are defined in Chapter 2, Section 2.3.1. Direct economic benefits are 
cost and qualitative improvements enjoyed by consumers in the relevant market. Indirect economic 
benefits are cost and qualitative improvements that do not occur on the market in which the 
agreement takes place or has a direct impact. Non-economic benefits are not directly related to the 
characteristics of the relevant product or service. They are non-pecuniary and are often more 
subjective than economic benefits. 
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Figure 3.3: Types of non-competition interests justifying exemptions, 
Commission 

(a) Efficiency and industrial policy  

(b) Other non-competition interests 

All Article 101 TFEU proceedings exempted by the Commission, excluding unpublished comfort letters. In some 
cases, more than one interest was accepted as a justification 

The above figures reveal a transformation in the types of benefits assessed under Article 

101(3) TFEU. During the first enforcement period (i.e. up to 1977), Article 101(3) TFEU was 

essentially used for balancing competition and industrial policy interests related to the efficiency 

of production, R&D, or rationalisation. Starting in the second enforcement period, the 

Commission gradually expanded the scope of the Article to cover broader types of benefits. Yet, 

following modernisation, the Commission has once again changed its approach, limiting Article 

101(3) TFEU to efficiency related considerations. Those changes are elaborated below.  
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3.2. First enforcement period: industrial policy 

During the first enforcement period (1962-1977), the Commission used Article 101(3) TFEU 

essentially as a tool to balance competition, market integration, and EU industrial policy.
481

 

Accordingly, it exempted horizontal agreements that furthered the EU’s strategic development 

and growth efforts, such as specialisation agreements, joint research agreements, and joint 

ventures for the development, manufacture and marketing of products. It emphasised the 

economic benefits generated by the agreements, such as lower costs (i.e. setting up long 

production runs) and better utilisation of production capacities (i.e. specialisation).
482

 The 

Commission stressed the importance of promoting R&D, the international competitiveness of EU 

industry, penetration into new geographical markets, and overcoming the technical difficulties 

and financial risks linked with the development of advanced-technology products.
483

 Similarly, it 

exempted a line of agreements setting the rules for participation in specialised fairs and 

exhibitions at which companies present and sell similar products under one roof. The 

Commission underlined the rationalisation effects of such specialised fairs and exhibitions, 

affording an opportunity for a periodic comparison of benefits to both exhibitors and buyers.
484

 

This possibility of relying on industrial policy as the basis for an Article 101(3) TFEU 

exemption was established during the late 1960s. In Transocean Marine Paint Association 

(1967), the Commission reviewed agreements between manufacturers of marine paint that had 

agreed to produce and sell paint under a common trademark. The agreements included 

territorial protection provisions which prohibited each manufacturer from selling paint in the 

home territory of another manufacturer without the latter’s consent and payment of a fee. The 

Commission exempted the agreements despite their negative effects on both competition and 

market integration. It accepted the undertakings’ claim that buyers of marine paints would 

prefer to deal with firms offering paints of identical composition and quality in all large ports. 

481
 This is elaborated in Chapter 2, Section 5.1 and in Section 4.2 below. 

482
 See Annex 3.1. Also see Policy report 1969, 64; policy report 1971, 41; Policy report 1972, 43; policy 

report 1976, 38; policy report 1977, 115. As mentioned in Chapter 2, Section 5.1.2, during the first 
enforcement period the Commission mainly granted exemptions to horizontal agreements, which 
were less likely to hinder market integration in comparison to vertical restrictions. 

483
 See Annex 3.2. 

484
 93 European Machine Tool Exhibitions (EEMO) (1969); 181 CEMATEX (1971); 28775 UNIDI (1975); 417 

BPICA (1977). Also see policy report 1971, 53 and policy report 1977, 97. The Commission exempted 
similar agreements during the second and third enforcement periods, in 27492 SMM&T Exhibition 
Agreement (1983); 28959 VIFKA (1986); 31739 Internationale Dentalschau (1987); 31559 Sippa (1991).
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Moreover, it pointed to broader non-economic benefits, noting that the agreements allowed 

European SME manufacturers to compete with major international companies.
485

 

The relevance of industrial policy considerations in the enforcement of Article 101 TFEU was 

explicitly formulated two years later in the CJEU’s preliminary ruling in Walt Wilhelm (1969). 

The CJEU declared that the main objective of the EU competition law provisions was to 

eliminate obstacles to free movement.
486

 Thus, the EU institutions were competent to take 

negative measures aimed at increasing market integration by eliminating impediments to trade 

between Member States. Moreover, the Court added that the EU institutions could also take into 

account positive measures determining the policies for the operation of markets and aimed at 

promoting EU economic development.
487

  

The above illustrates that, during the first enforcement period, the Commission used Article 

101(3) TFEU almost exclusively as a tool to promote market integration and EU industrial policy. 

As Figure 3.2 above revealed, during that period the undertakings did not even attempt to 

invoke other types of non-economic benefits as justification for an exemption. 

3.3. Second and third enforcement periods: broadening the types of 

benefits  

 Metro I and the workable competition standard  3.3.1.

The types of relevant benefits were considerably broadened following the CJEU landmark 

judgment in Metro I (1977).
488

 That case examined the operation of Saba, a manufacturer of 

electronics consumer goods, which had established a selective distribution system in Germany. 

Saba appointed wholesalers who would purchase its products and resell them to approved 

specialised dealers. The Commission exempted the selective distribution system under Article 

485
 223 Transocean Marine Paint Association (1967), 4-6. This was not a vertical agreement like most of 

the other agreements assessed during the first enforcement period (see Chapter 2, Section 5.1.2). 
Yet, it raised competition concerns similar to those arising from exclusive distribution agreements. 
See (Chard 1980), 423. 

486
 On the market integration objective of EU competition law and policy, see Chapter 2, Section 2.1. 

487
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also see (Wesseling 2000), 37. 
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 C-26/76 Metro I (1977). For a detailed analysis of the judgment, also see (Wesseling 2000), 34-36; 
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101(3) TFEU.
489

 In line with its previous approach during that time, the exemption was based 

on an efficiency inducing argument.
490

 

The Commission’s decision was challenged by Metro, a wholesaler that had been denied 

accesses to Saba’s selective distribution system. In a ground-breaking judgment, the CJEU 

agreed with the Commission that the agreement had been correctly exempted, yet the Court 

gave a different justification. In particular, while the Commission had based its exemption on 

economic benefits, the Court resorted to a teleological interpretation of Article 101 TFEU. The 

Court held that Article 101 TFEU, read in conjunction with Article 3 EEC,
491

 entailed that the 

appropriate standard for an exemption was not necessarily one of perfect competition. Instead, 

it introduced the notion of workable competition, in which the degree of competition protected 

under Article 101 TFEU is that “necessary to ensure the observance of the basic requirements 

and the attainment of the objectives of the Treaty, in particular the creation of a single market 

achieving conditions similar to those of a domestic market.”
492

 The nature and intensity of 

competition, according to the Court, would vary according to what was dictated by the product 

or service in question and according to the economic structure of the relevant market.  

The Court further noted that the requirement of workable competition could be reconciled 

with the “safeguarding of objectives of a different nature” if they complied with the latter two 

conditions of Article 101(3) TFEU.
493

 Consequently, the Court concluded that non-economic 

benefits related to stabilizing the provisions of employment justified an exemption.
494

 

With this somewhat vague statement, the Court had opened the door to the consideration of 

all types of non-competition interests and benefits under Article 101(3) TFEU. Indeed, the 

empirical findings presented in Figure 3.2 and Figure 3.3 above prove that while the Commission 

had refused to exempt agreements that did not provide genuine benefits,
495

 following Metro I it 

489
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posed no restrictions on the types of relevant benefits. In addition to direct and indirect economic 

benefits, the Commission and EU Courts took non-economic benefits into account including public 

health, employment, the operation of sports, and public and financial services. Market integration, 

industrial policy, and efficiencies were no longer the sole justifications for exemption. 

The impact of Metro I should be understood in combination with the CJEU’s previous 

statement in Walt Wilhelm (1969). In that case, the Court held that EU institutions could take 

into account positive measures promoting the development of EU economic activity when 

enforcing EU competition law.
496

 Wesseling has explained that the application of Article 101(3) 

TFEU after Metro I was based on the combination of those two landmark judgments,
497

 namely, 

that when economic circumstances in certain markets (Metro I dicta) required the Commission 

to take certain positive indirect actions to promote the harmonious development of EU 

economic activity (Walt Wilhelm dicta), the Commission would apply Article 101(3) TFEU to take 

non-competition interests into account under Article 101 TFEU. The next section demonstrates 

the significant impact of the above judgments. It uses the example of environmental benefits to 

illustrate how those judgments transformed the scope of Article 101(3) TFEU. 

 The case of environmental agreements
498 

3.3.2.

The need to consider environmental interests within the enforcement of Article 101 TFEU came 

into vogue only in the 1990s.
499

 During the 1970s and 1980s, EU environmental policy was 

primarily shaped by direct EU regulations.
500

 As a result, there was little tension between Article 

101 TFEU and EU or national environmental policies. This changed in the 1990s when the EU 

institutions started advocating the use of market-based mechanisms to govern environmental 

policy.
501

 The Council and Member States introduced state subsidies and taxes, tradable permits, 

and emission schemes, and encouraged voluntary environmental initiatives. Those mechanisms 

were decentralised to the Member State level, leaving the Member States a margin of appreciation 

496
 C-14/68 Walt Wilhelm (1969). See Section 3.2 above. 

497
 (Wesseling 2000), 36. Also see (Van Rompuy 2012), 151. 

498
 For a detailed analysis of the development of EU environmental policy see (Kingston 2011), 41-96. For 

an analysis of Article 101(3) TFEU and environmental considerations see (Kingston 2011), 261-293. 
499

 Notably, the Commission exempted agreements promoting “greener” products and production methods 
even prior to the 1990s. For instance, agreements creating joint ventures (29428 GEC-Weir Sodium 
Circulators (1977); 29955 Carbon Gas Technologie (1983); 32368 BBC Brown Bover (1988)) and selective 
distribution systems (14650 Bayerische Motoren Werke (1974)). However, as described in Section 4.3.6 
below, those environmental considerations were expressed as additional justifications for the exemptions. 

500
 See (Kingston 2011), 42-49. 

501
 Article 103r SEA and Articles 2 and 3 EC. The Fifth Environmental Action Programme (1993). Also see 

(Kingston 2011), 41-96. 

posed no restrictions on the types of relevant benefits. In addition to direct and indirect economic 

benefits, the Commission and EU Courts took non-economic benefits into account including public 

health, employment, the operation of sports, and public and financial services. Market integration, 

industrial policy, and efficiencies were no longer the sole justifications for exemption. 

The impact of Metro I should be understood in combination with the CJEU’s previous 

statement in Walt Wilhelm (1969). In that case, the Court held that EU institutions could take 

into account positive measures promoting the development of EU economic activity when 

enforcing EU competition law.496 Wesseling has explained that the application of Article 101(3) 

TFEU after Metro I was based on the combination of those two landmark judgments,497 namely, 

that when economic circumstances in certain markets (Metro I dicta) required the Commission 

to take certain positive indirect actions to promote the harmonious development of EU 

economic activity (Walt Wilhelm dicta), the Commission would apply Article 101(3) TFEU to take 

non-competition interests into account under Article 101 TFEU. The next section demonstrates 

the significant impact of the above judgments. It uses the example of environmental benefits to 

illustrate how those judgments transformed the scope of Article 101(3) TFEU. 

 The case of environmental agreements498 3.3.2.

The need to consider environmental interests within the enforcement of Article 101 TFEU came 

into vogue only in the 1990s.499 During the 1970s and 1980s, EU environmental policy was 

primarily shaped by direct EU regulations.500 As a result, there was little tension between Article 

101 TFEU and EU or national environmental policies. This changed in the 1990s when the EU 

institutions started advocating the use of market-based mechanisms to govern environmental 

policy.501 The Council and Member States introduced state subsidies and taxes, tradable permits, 

and emission schemes, and encouraged voluntary environmental initiatives. Those mechanisms 

were decentralised to the Member State level, leaving the Member States a margin of appreciation 

496 C-14/68 Walt Wilhelm (1969). See Section 3.2 above. 
497 (Wesseling 2000), 36. Also see (Van Rompuy 2012), 151. 
498 For a detailed analysis of the development of EU environmental policy see (Kingston 2011), 41-96. For 

an analysis of Article 101(3) TFEU and environmental considerations see (Kingston 2011), 261-293. 
499 Notably, the Commission exempted agreements promoting “greener” products and production methods 

even prior to the 1990s. For instance, agreements creating joint ventures (29428 GEC-Weir Sodium 
Circulators (1977); 29955 Carbon Gas Technologie (1983); 32368 BBC Brown Bover (1988)) and selective 
distribution systems (14650 Bayerische Motoren Werke (1974)). However, as described in Section 4.3.6 
below, those environmental considerations were expressed as additional justifications for the exemptions. 

500 See (Kingston 2011), 42-49. 
501 Article 103r SEA and Articles 2 and 3 EC. The Fifth Environmental Action Programme (1993). Also see 

(Kingston 2011), 41-96. 

posed no restrictions on the types of relevant benefits. In addition to direct and indirect economic 

benefits, the Commission and EU Courts took non-economic benefits into account including public 

health, employment, the operation of sports, and public and financial services. Market integration, 

industrial policy, and efficiencies were no longer the sole justifications for exemption. 

The impact of Metro I should be understood in combination with the CJEU’s previous 

statement in Walt Wilhelm (1969). In that case, the Court held that EU institutions could take 

into account positive measures promoting the development of EU economic activity when 

enforcing EU competition law.496 Wesseling has explained that the application of Article 101(3) 

TFEU after Metro I was based on the combination of those two landmark judgments,497 namely, 

that when economic circumstances in certain markets (Metro I dicta) required the Commission 

to take certain positive indirect actions to promote the harmonious development of EU 

economic activity (Walt Wilhelm dicta), the Commission would apply Article 101(3) TFEU to take 

non-competition interests into account under Article 101 TFEU. The next section demonstrates 

the significant impact of the above judgments. It uses the example of environmental benefits to 

illustrate how those judgments transformed the scope of Article 101(3) TFEU. 

 The case of environmental agreements498 3.3.2.

The need to consider environmental interests within the enforcement of Article 101 TFEU came 

into vogue only in the 1990s.499 During the 1970s and 1980s, EU environmental policy was 

primarily shaped by direct EU regulations.500 As a result, there was little tension between Article 

101 TFEU and EU or national environmental policies. This changed in the 1990s when the EU 

institutions started advocating the use of market-based mechanisms to govern environmental 

policy.501 The Council and Member States introduced state subsidies and taxes, tradable permits, 

and emission schemes, and encouraged voluntary environmental initiatives. Those mechanisms 

were decentralised to the Member State level, leaving the Member States a margin of appreciation 

496 C-14/68 Walt Wilhelm (1969). See Section 3.2 above. 
497 (Wesseling 2000), 36. Also see (Van Rompuy 2012), 151. 
498 For a detailed analysis of the development of EU environmental policy see (Kingston 2011), 41-96. For 

an analysis of Article 101(3) TFEU and environmental considerations see (Kingston 2011), 261-293. 
499 Notably, the Commission exempted agreements promoting “greener” products and production methods 

even prior to the 1990s. For instance, agreements creating joint ventures (29428 GEC-Weir Sodium 
Circulators (1977); 29955 Carbon Gas Technologie (1983); 32368 BBC Brown Bover (1988)) and selective 
distribution systems (14650 Bayerische Motoren Werke (1974)). However, as described in Section 4.3.6 
below, those environmental considerations were expressed as additional justifications for the exemptions. 

500 See (Kingston 2011), 42-49. 
501 Article 103r SEA and Articles 2 and 3 EC. The Fifth Environmental Action Programme (1993). Also see 

(Kingston 2011), 41-96. 



for their implementation. The decentralised, market-based mechanisms subjected those new 

environmental agreements to the application of Article 101 TFEU.
502

 Accordingly, the Commission 

and EU Courts began to balance competition against environmental interests. 

In 1992, the Commission first acknowledged that environmental considerations might 

justify, in principle, an Article 101(3) TFEU exemption.
503

 A year later, it clarified the terms of 

Article 101(3) TFEU, stating that they were “sufficiently broad” to allow the inclusion of 

environmental protection objectives.
504

 However, only as late as 1998 had the Commission first 

invoked environmental benefits as the main justification for an exemption. In EACEM (1998), 

the Commission cleared - by means of a comfort letter - a voluntary agreement between the 

European Association of Consumer Electronics Manufacturers and its members aimed at the 

reduction of the power consumption of electronic equipment.
505

 A year later, in CECED (1999), 

it exempted a similar agreement between an association of manufacturers of domestic 

appliances and national trade associations and their members. The undertakings agreed not to 

manufacture or import washing machines that did not meet certain energy efficiency criteria.
506

 

In DSD (2001) and Austrian system for the disposal of packaging waste (2003), the Commission 

enunciated a similar positive approach to anti-competitive agreements concluded as part of an 

EU or national environmental initiative.
507

 

The exemptions granted in those proceedings were exceptional. First, they required a broad 

interpretation of Article 101(3) TFEU to be able to include non-economic benefits for society as a 

whole. In addition to the individual economic benefits stemming from the agreements (i.e. cost 

savings due to lower energy bills), the Commission took into account the collective environmental 

benefits resulting from a reduction in energy consumption. It stated that the agreement had 

significantly contributed to the management of energy resources, reduced CO2 emissions, and, 

502
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503
 Policy report 1992, 53. 

504
 Policy report 1993, 51-52. Also see policy report 1998, 56; Policy report 2000, 39-40. 

505
 36494 EACEM (1998). The decision is unpublished but is detailed in the Commission’s Policy report 1998, 

56. In previous cases, the environmental considerations were a part of an array of other types of 
benefits (see 34252 Philips-Osram (1994); 33814 Ford/Volkswagen (1992); 33640 Exxon/Shell (1994)). 

506
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accordingly, to the efforts to counter global warming.
508

 The Commission not only took short-term 

benefits into account but also benefits to “present and future generations”.
509

 

Second, the environmental exemptions required the Commission to balance the harm to 

competition inflicted on individual consumers with the environmental benefits generated for society 

as a whole. The Commission explained that environmental benefits “would adequately allow 

consumers a fair share of the benefits even if no benefits accrued to individual purchasers.”
510

 In 

other words, the Commission relied on the general assumption that consumers would receive a fair 

share of the environmental benefits without proving or calculating how the agreements actually 

benefited individual consumers.
511

 

Third, in the balance between environmental benefits and the harm to competition, the 

Commission gave preference to the former. To that end, the Commission exempted the 

environmental agreements while acknowledging that, in the short term, they were likely to lead 

to price increases.
512

 

The above illustrates that, up until modernisation, the Commission did not limit the types of 

benefits that could be examined under Article 101(3) TFEU. The Commission assessed both 

economic and non-economic benefits that benefitted either individual consumers or society as a 

whole. In fact, as the empirical findings presented in the next section show, the Commission 

took even broader types of benefits into account under the Article than those originally 

advocated by the CJEU in Metro I. 

 The irrelevance of the legal source 3.3.3.

The CJEU defined the workable competition standard in Metro I (1977) as the degree of 

competition necessary for the “attainment of the objectives of the Treaty”.
513

 This wording 

suggests that non-competition interests can justify an Article 101(3) TFEU exemption only if 

508
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they constitute an EU objective.
514

 Indeed, scholars have often linked the consideration of non-

economic benefits under Article 101(3) TFEU to the policy-linking clauses. As mentioned, policy-

linking clauses require EU institutions to take certain public interests into account in the 

formulation or implementation of other policy areas. In this vein, they could be seen as a 

formalisation of the need for balancing under Article 101 TFEU.
515

 

However, the empirical findings presented in Figure 3.4 show that, despite this wording, the 

Commission did not attach importance to the legal source of the non-competition interests. The 

figure details the legal sources of the non-competition interests used to justify Article 101(3) 

TFEU exemptions, as presented by the Commission in each proceeding. 

Figure 3.4: Legal source of non-competition interest justifying exemptions, 
Commission (1958-2017) 

 

 
 
 
 
 
 
All Article 101(3) TFEU exemptions granted by the Commission, excluding unpublished comfort letters. In some 
proceedings, more than one interest was accepted as justification for the exemption. “National interest” (purple area) 
includes non-competition interests that are protected by an international treaty signed by a Member State. All of the 
proceedings in which the legal source of the non-competition interest was indicated were granted following Metro I 

The figure demonstrates, first, that the Commission has almost never specified the legal 

source of the non-competition interest that justified granting an exemption (grey area). In 

particular, it has usually not invoked a policy-linking clause to justify an exemption.
516
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economic benefits under Article 101(3) TFEU to the policy-linking clauses. As mentioned, policy-
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Second, deviating from the wording of Metro I, the Commission has invoked non-

competition interests that are not, or were not at that time of the decision, listed as Treaty 

objectives. For example, it had implicitly accepted employment interests even before the 

Treaties protected such benefits.
517

 In other proceedings, the Commission referred to national 

non-competition interests to justify an exemption (purple area).
518

 

Third, even in the few proceedings in which the Commission identified a policy-linking 

clause as the legal source for an exemption (blue area), it did not clarify the applicable 

balancing method. In Ford/Volkswagen (1992), for instance, the Commission exempted a joint 

venture for the development and manufacture of vehicles. The exemption was primarily based 

on direct economic benefits.
519

 Yet, the Commission also invoked non-economic benefits 

protected by policy-linking clauses, stating that, in the “exceptional circumstances” of the case, 

the joint venture had helped to create jobs and reduce regional disparities.
520

 The Commission 

ambiguously stated that “this would not be enough to make an exemption possible unless the 

conditions of Article [101(3) TFEU] were fulfilled, but it is an element which the Commission has 

taken into account”.
521

 On appeal, the GC, too, avoided taking a clear stand. It explained that 

the non-economic benefits “were taken into account only supererogatorily”.
522

 The Commission 

and GC, therefore, did not clarify the role those non-economic benefits had had in granting the 

exemption and the significance of the policy-linking clause.
523

 

The CJEU has implicitly confirmed this broad reading of Metro I in its preliminary rulings. In 

Binon (1985) the Court reviewed selective distribution systems for press publications, which 

involved price fixing. The German government submitted that the freedom of the press, as a 

fundamental right protected by national constitutional law and the CJEU’s case law, entailed 
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that competition law could not apply to the press sector without modification.
524

 The Court 

reviewed the freedom of the press under Article 101(3) TFEU, although such an interest was 

not listed in the Treaty.
525

 The CJEU followed a similar approach with regard to employment 

interests even before they were protected by the policy-linking clauses.
526

 

The above demonstrates that both the Commission and the EU Courts have not confined 

Article 101(3) TFEU to the limited non-competition interests rooted in the Treaties. In fact, the 

workable competition standard has been applied without distinction, even to interests lacking a 

formal EU law basis. Consequently, prior to modernisation, there was no limitation on the types 

of non-competition interests or benefits that could be examined under the Article.   

3.4. Fourth enforcement period: limiting the types of benefits 

As part of its more economic approach, the Commission’s policy papers following modernisation 

have considerably limited the relevant types of benefits under Article 101(3) TFEU to include 

only “objective economic efficiencies”.
527

 According to the Commission Article 101(3) Guidelines 

(2004), non-economic benefits should only be taken into account if they are “goals pursued by 

other Treaty provisions” and only to the extent that they can be “subsumed” under the four 

conditions of Article 101(3) TFEU.
528

 

The Commission has declared, in other words, that benefits that were used to justify exemptions 

during the second and third enforcement periods could no longer be taken into account. At the same 

time, it has refrained from admitting to a change in its approach. Instead, the Commission Guidelines 

argue that this new approach was “implicitly” indicated in certain paragraphs of Metro I (1997) and 

Ford/Volkswagen (1994).
529

 Those judgments, however, do not support such a position. 

First, the paragraphs referred to in those two judgments merely confirm that employment 

and the development of infrastructure are relevant benefits for applying the first condition of 

Article 101(3) TFEU.
530

 The judgments neither limit the types of benefits that can be taken into 

account, nor demand that non-competition interest must be “subsumed” under Article 101(3) 

524
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TFEU. Rather, as mentioned, the CJEU and GC have assumed that non-economic benefits are 

relevant subject to fulfilment of the other three conditions of the Article.  

Second, the Commission’s new approach does not correspond with the essence of the two 

judgments.
531

 As shown in the previous section, the EU Courts have not limited the benefits under 

Article 101(3) TFEU to interests pursued by other provisions of the Treaties: At the time Metro I was 

rendered, employment considerations were not yet included in any policy-linking clause. Similarly, in 

Ford/Volkswagen, the GC did not refer to the policy-linking clause as a legal basis for an exemption.
532

  

Finally, the Commission Article 101(3) Guidelines have essentially added two new conditions 

for the consideration of non-economic benefits under Article 101(3) TFEU. They require that the 

benefits are (i) pursued by other Treaty provisions and are (ii) “subsumed” under the four 

conditions of the Article. Adding those new conditions is incompatible with the notion that the 

four conditions of Article 101(3) TFEU are cumulative and exhaustive. According to the CJEU 

and the Commission Article 101(3) Guidelines themselves, the granting of an exception cannot 

be made dependent on any other condition once the four conditions have been met.
533

  

It is difficult to assess whether and how the Commission’s new approach has actually been 

applied in practice. Since the Commission has not accepted an Article 101(3) TFEU defence 

since May 2004, it has not had the opportunity to accept non-economic benefits as the basis for 

an exception (see Figure 3.2(b) above). Moreover, following modernisation, the Commission 

has rarely discussed the relevance of those types of benefits (see Figure 3.2(a) above). During 

the fourth enforcement period, the Commission has mostly rejected outright the possibility of 

granting an Article 101(3) TFEU exception, arguing that no relevant benefit has been 

identified.
534

 In other proceedings, the Commission has simply mentioned that the claimed 

benefits were not sufficiently substantiated.
535

 It was not required, therefore, to clarify whether 

and how non-economic benefits could justify an exception. 
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3.5. Interim conclusion  

This section has demonstrated that, prior to modernisation, no limitation was placed on the types 

of non-competition interests or benefits that could be examined under Article 101(3) TFEU. 

Influenced by the CJEU, the Commission took a broad range of benefits into account. In addition 

to direct and indirect economic benefits to individual consumers, it included non-economic 

benefits to society as a whole and to future generations. This approach reflected a regulatory 

balancing aim.
536

 Namely, Article 101(3) TFEU has not only been seen as a tool to balance the 

harm and benefits to specific undertakings and their customers. It has also taken regulatory and 

social objectives into account such as environmental, employment, and development policies.  

As part of the substantive modernisation, however, the Commission has deviated from its 

previous practices. It has essentially restricted the types of relevant benefits under Article 

101(3) TFEU to include only direct economic benefits that influence consumer welfare. This new 

approach reflects a corrective balancing aim directed at restoring the efficient operation of 

markets. It leaves no room for the consideration of any other types of benefits. 

4. BALANCING TOOL: METHOD  

4.1. Overview 

The previous section discussed the changes in the types of benefits that could be assessed 

under Article 101(3) TFEU over the span of four enforcement periods. This section reveals a 

corresponding transformation in the method that guided balancing. More specifically, it 

demonstrates how the process of balancing, the intensity of control, and the relative weight 
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was the reason for rejecting most applications for exemption, excluding the proceedings in 

which the Article was rejected without discussion of the conditions. It also reveals that the third 

condition requiring that the restriction be indispensable has gained growing importance since 

the second and third enforcement periods (green and turquoise bars). Finally, the figure 

confirms that the fourth condition for the elimination of competition was rarely the sole reason 

for denying an exemption (orange bar). The above trends, as the next section shows, point to 

fundamental changes in the balancing method. 
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4.2. First enforcement period: market integration and the first benefit 

condition  

During the first enforcement period (i.e. up until 1977), Article 101(3) TFEU, like EU competition 

policy in general, chiefly served as a mechanism for completing the internal market and developing 

the EU industrial policy.
537

 The empirical findings indicate that the application of Article 101(3) TFEU 

during that period did not involve a genuine balancing of competition and non-competition interests 

but rather centred around assessing the agreement’s impact on market integration. 

Accordingly, the Commission has refused to exempt agreements having a negative impact on 

the internal market, even when they promoted competition interests or had direct economic 

benefits.
538

 This policy can be traced back to the famous case of Grundig-Consten (1964, 1966).
539

 

In its first decision refusing to grant an Article 101(3) TFEU exemption, the Commission had 

examined an exclusive distribution agreement between a German producer of radios and 

televisions and a French firm appointed as an exclusive distributor in France. As part of the 

agreement, the producer permitted the distributor to register the products’ trademark in France. 

Emphasising the importance of the single market, the Commission explained that trademarks must 

not be used to reinforce export prohibitions that result in the isolation of national markets.
540

  

The CJEU confirmed this approach. It rejected the undertakings’ argument that an increase 

in trade and inter-brand competition could offset the intra-brand restriction resulting from the 

exclusive distribution agreement. The Court explained that when assessing the relationship 

between competition and market integration in Article 101(3) TFEU, the latter prevails.
541

 It 

prioritised the potential risk to the internal market over the harm to competition. 

On the other side of the coin, during the first enforcement period, the Commission was open 

to exempting agreements that did not hinder market integration.
542

 The empirical findings show 
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 A similar approach was adopted following IPRs cases, such as 28812 Theal/Watts (1976); 28374 
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1997), 119. 
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 The fact that the agreements contained no territorial restrictions was a decisive factor in granting the 
exemptions. See Annex 3.5. Also see Policy report 1971, 54-65; Policy report 1975, 24, 54; Policy 
report 1977, 107. 
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that the analysis of those proceedings focused on the first benefit condition. The other three 

conditions of Article 101(3) TFEU were marginal to the analysis and interpreted loosely.
543

 For 

instance, when applying the second condition, i.e. the fair share, the Commission exempted 

agreements that benefited society as a whole even when they did not advance the interests of 

the consumers of the product.
544

 Similarly, the Commission exempted cooperation agreements 

while explicitly declaring that the restriction of competition might not have been indispensable.
545

 

The degree of harm to competition played almost no role in assessing an exemption. Those 

decisions rarely contain information on the undertakings’ market share, economic power or even 

identify the relevant markets. They did not differentiate between theories of harm from horizontal 

and vertical restraints. Instead of indicating if, and how, an agreement has restricted competition, 

the decisions have centred on the form of the agreement and its effects on market integration.
546

 

Hence, an agreement’s effect on market integration was the decisive criterion guiding Article 

101(3) TFEU analysis during the early years of EU competition law.   

4.3. Second and third enforcement periods: sectoral approach and the 

third indispensability condition  

 The workable competition standard as a balancing method  4.3.1.

The workable competition standard, introduced by the CJEU in Walt Wilhelm (1969) and Metro I 

(1977),
547

 changed the Article 101(3) TFEU balancing method in three interrelated manners. First, it 

broadened the types of benefits that could be examined under the Article. As described above, 

during the second and third enforcement periods (i.e. 1978-April 2004) the Commission interpreted 

the first condition of Article 101(3) TFEU to include all types of non-competition interests and 

543
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benefits.
548

 Widening the scope of the first condition had required the Commission to find other 

ways to balance competition and non-competition interests. The empirical findings indicate that this 

was done by adding more weight to the last two conditions of Article 101(3) TFEU, to the 

indispensability condition in particular. The Commission interpreted the indispensability condition as 

entailing a legal balancing process with regulatory aims, by which it loosely assessed whether the 

harm to competition was reasonable and proportionate in light of the potential benefits.
549

  

Second, the workable competition standard was used to apply Article 101(3) TFEU to new areas 

of the economy. Whilst during the first enforcement period Article 101 TFEU had only been enforced 

with regard to agreements in the private sector, from the early 1980s onward the Commission applied 

the Article to agreements in the public realm, in regulated and liberalised sectors in particular. In this 

context, the workable competition standard was used to introduce a sectoral approach as the new 

method for balancing. Rather than using a one-size-fits-all balancing tool, the Commission 

administered a case-by-case approach. It tailored the scope and intensity of the four conditions of 

Article 101(3) TFEU according to the “degree of competition necessary” in each sector.
550

 

Third, the Commission invoked the workable competition standard for the application of Article 

101(3) TFEU as a regulatory, market-building tool. During the second and third enforcement periods, 

the Commission proclaimed that Article 101(3) TFEU was “more than just a means of lifting the ban 

on restrictive practices”. Rather, it could also foster industrial policy and the rationalisation process.
551

 

Accordingly, Article 101(3) TFEU was employed to regulate economic policy, shelter national industries 

from foreign competition, ensure an adequate level of services of general economic interest, protect 

SMEs, and promote social goals.
552

 The function of Article 101(3) TFEU as a market-building tool was 

also reflected by the Commission’s practice of attaching conditions or obligations to exemptions. As 
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benefits.548 Widening the scope of the first condition had required the Commission to find other 

ways to balance competition and non-competition interests. The empirical findings indicate that this 

was done by adding more weight to the last two conditions of Article 101(3) TFEU, to the 

indispensability condition in particular. The Commission interpreted the indispensability condition as 

entailing a legal balancing process with regulatory aims, by which it loosely assessed whether the 

harm to competition was reasonable and proportionate in light of the potential benefits.549  

Second, the workable competition standard was used to apply Article 101(3) TFEU to new areas 

of the economy. Whilst during the first enforcement period Article 101 TFEU had only been enforced 

with regard to agreements in the private sector, from the early 1980s onward the Commission applied 

the Article to agreements in the public realm, in regulated and liberalised sectors in particular. In this 

context, the workable competition standard was used to introduce a sectoral approach as the new 

method for balancing. Rather than using a one-size-fits-all balancing tool, the Commission 

administered a case-by-case approach. It tailored the scope and intensity of the four conditions of 

Article 101(3) TFEU according to the “degree of competition necessary” in each sector.550 

Third, the Commission invoked the workable competition standard for the application of Article 

101(3) TFEU as a regulatory, market-building tool. During the second and third enforcement periods, 

the Commission proclaimed that Article 101(3) TFEU was “more than just a means of lifting the ban 

on restrictive practices”. Rather, it could also foster industrial policy and the rationalisation process.551 

Accordingly, Article 101(3) TFEU was employed to regulate economic policy, shelter national industries 

from foreign competition, ensure an adequate level of services of general economic interest, protect 

SMEs, and promote social goals.552 The function of Article 101(3) TFEU as a market-building tool was 

also reflected by the Commission’s practice of attaching conditions or obligations to exemptions. As 
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demonstrated by Figure 3.1 above, about half the exemptions granted during the second and third 

enforcement periods were subject to general or specific conditions.
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The empirical findings presented in the next sections illustrates that the combination of the 

above effects has prompted an incoherent approach to Article 101(3) TFEU. The four conditions 

of the Article were applied strictly to agreements impairing market integration, and loosely to 

agreements in liberalised or regulated sectors, agreements in sectors affected by an economic 

crisis, and agreements promoting EU industrial policy.
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 Market integration  4.3.2.

The analysis of Article 101(3) TFEU continued to focus on market integration during the second 

and third enforcement periods. The Commission persisted in refusing to exempt most naked 

horizontal restrictions of competition, vertical agreements which involved elements of exclusive 

agreements, export or import bans, and arrangements having similar effects.
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 Yet, the 

reasoning for granting exemptions gradually shifted from the establishment of the common 

market to the need to regulate economic policy and the competitive process.
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Accordingly, the Commission used the indispensability condition to preserve the prominence of 

market integration. It applied the condition strictly to agreements having a negative effect on 

market integration, and loosely to others. This is illustrated by comparing the Commission’s approach 

to two industrial standards agreements examined in the 1980s.
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prohibited a system of vetting washing machines and dishwashers for compliance with Belgian 

pollution control standards since it restricted parallel imports (i.e. market integration). The alleged 

public health benefits could not justify an exemption. The Commission observed that although the 

Agreement may have guaranteed the quality of the water supply, the restriction was not 

indispensable to achieve this aim.
558

 On the other hand, in X/Open Group (1986) the Commission 

exempted the creation of an European industrial standard for the interface of the Unix operating 

system. The standard significantly restricted competition by granting the undertakings involved 

early access to the interface definitions and an opportunity to implement them before they were 

made public. Nevertheless, in the absence of a negative effect on market integration, the 

Commission declared that the negative effects on competition were “easily outweighed” by the 

advantages resulting from the standard.
559

  

 Liberalized and regulated markets  4.3.3.

As the European integration process gathered pace following the Single European Act of 1986 

and the Treaty on European Union of 1992, the Commission expanded the substantive scope of 

EU competition law. It began to apply Article 101 TFEU to newly liberalized markets (insurance, 

financial services, postal services, energy, telecom, and transport) and to regulated sectors 

(regulated professions, sports, media and pharmaceutical products).
560

 

In those markets, Article 101(3) TFEU often served as a means to ensure the promotion of the 

single market and a sufficiently high quality of services, rather than the promotion of competition as 

such.
561

 Along those lines, the Commission issued designated policy papers adapting the enforcement 

558
 29995 ANSEAU-NAVEWA (1981), para 63. 

559
 31458 X/Open Group (1986), para 42. A similar example is found in two proceedings in which 
undertakings had invoked culture and the promotion of knowledge of languages as a justification 
under 101(3). While in both decisions the Commission acknowledged that cultural aspects could be 
taken into account, it granted an exemption in only one. In 29972 Langenscheidt/Hachette (1981), it 
exempted the creation of a joint subsidiary for the publication and distribution of French language 
courses in Germany between the largest publishing house in France and a major publisher in 
Germany. Nevertheless, in 428 VBVB/VBBB (1981) it prohibited an agreement between Dutch and 
Flemish book associations requiring that the member publishers fix retail-selling prices and that the 
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of Article 101 TFEU to those sectors.
562

 It tailored the conditions of Article 101(3) TFEU to the relevant 

sector to facilitate a case-specific balance between social and political non-competition interests.
563

 

The Commission interpreted the conditions of the Article loosely to accommodate agreements 

that furthered liberalization of the respective markets. In Scottish Nuclear Energy Agreement 

(1991), for example, it exempted an exclusive import and export rights agreement, which formed 

part of a Scottish electricity privatisation scheme. It examined neither the particularities of the 

claimed benefits nor whether they were likely to be passed on to consumers.
564

 The Commission 

merely assumed that consumers would benefit from a liberalised market while acknowledging 

that the agreement would lead to higher prices in the short term.
565

 In other words, the 

liberalisation of the industry was regarded, in itself, as the fair share for consumers. 

The application of Article 101(3) TFEU to the insurance and financial markets provides a 

good example of how the workable competition standard facilitated this balancing. Given their 

economic and social values, in many Member States, those sectors were traditionally heavily 

regulated or run by states’ monopolies. Consequently, they were not fully subject to 

competition law. The Commission first enforced Article 101 TFEU in those markets only in the 

mid-1980s.
566

 Even then, it followed a flexible approach, adapting the conditions of Article 

101(3) TFEU to limit competition in favour of other policy objectives. 

In the financial sector, the empirical findings reveal that the Commission exempted all of the 

notified agreements during the second enforcement period, of which two cases were subject to 

certain voluntary modifications.
567

 This was true even with respect to highly restrictive 
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agreements with an effect similar to price fixing. In Visa International’s multilateral interchange 

fee (2002), for example, the Commission exempted an agreement setting default multilateral 

interchange fees (MIF).
568

 The Commission acknowledged that the agreement limited the banks’ 

pricing policies, amounting to the de facto setting of a minimum fee.
569

 Yet, it exempted the 

agreement by emphasising its contribution to market integration (i.e. facilitating and 

encouraging cross-border purchases).
570

 

Similarly, in the insurance sector, while the Commission has prohibited agreements resulting in 

price fixing or recommendations,
571

 it has accepted significant restrictions of competition that would 

probably not have been accepted if they had been concluded in other markets.In Nuovo Cegam 

(1984), for instance, it held that a standard tariff constitutes, in itself, a benefit in the meaning of the 

first condition of Article 101(3) TFEU. The Commission merely stated that the third indispensability 

condition applied, without explaining why such a tariff was necessary, or why a standards tariff could 

justify an exemption whereas the setting of an obligatory premium could not.
572

  

Moreover, the Commission frequently applied Article 101 TFEU via a negotiation process in 

which it eventually accepted voluntary commitments.
573

 In P&I Clubs (1985) it exempted an 

agreement between protection and indemnity clubs for marine mutual insurance. The agreement 

significantly restricted competition by limiting the attractiveness of transferring between clubs by 

setting up a mechanism relating to the premiums quoted for ships that were already insured. After 

three years of negotiations, the undertakings agreed to modify the mechanism. While the premiums 

were opened up to negotiation, their level, and the timing for transferring to a new club were still 

restricted. The Commission held that the modified system was “a fair compromise between the 

different interests.”
574

 It used industrial policy considerations to justify its loose application of the 

standardisation of the services
 
(31356 ABI (1986)), and integration of the services across Member 

States (30717 Uniform Eurocheques (1984)). The sectoral approach was also prominent when 
assessing agreements in the banking sector at the beginning of the third enforcement period (32408 
TEKO (1989); 32265 Concordato Incendio (1989); 33100 Assurpol (1992)). 

568
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fourth condition by noting that there was a “strong likelihood” that prohibiting the agreement would 

have “harmful effects on the mutual insurance system” leading members of the clubs to “decide to 

leave the clubs and set up new P&I clubs outside the Community.”
575

  

The sectoral approach to Article 101(3) TFEU was also evident in the assessment of 

environmental agreements.
576

 The empirical findings show that during the second and third 

enforcement periods the Commission refused to exempt agreements on the basis of 

environmental considerations on only a single occasion. In Ansae (1990), it was not convinced 

that there was a causal link between a market sharing agreement and the alleged benefit.
577

 All of 

the other environmental agreements were exempted. The Commission applied the four conditions 

of Article 101(3) TFEU loosely to favour environmental benefits over competition. It took into 

account broad non-economic benefits, including benefits for future generations, without requiring 

solid proof for substantiating the alleged benefits. When exempting the agreement in CECED 

(1999), for instance, the Commission relied on the identification and quantification of the benefits 

presented by the undertakings.
578

 Similarly, when applying the third indispensability condition, it 

held that less restrictive alternatives compared to a total ban on high-energy consumption 

washing machines (e.g. industry-wide target, information campaigns and a greater focus on 

fulfilling EU eco-label criteria) would either jeopardise the attainment of the environmental 

benefits or be less effective. This statement seems debatable given the fact that the only 10% of 

the washing machines sold in the EU fell within the banned category.
579

 

 Sectors affected by economic crisis  4.3.4.

The sectoral approach was also evident in the assessment of agreements in sectors affected by 

the economic crisis of the mid-1970s.
580

 Per its declared policy, the Commission adopted a 

special method for applying Article 101(3) TFEU to those sectors. It differentiated between two 

types of restrictions of competition. On the one hand, it refused to exempt the so-called “crisis-

575
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electricity output by […]” (para 36); “According to CECED, were models of phased-out machines to be 
replaced by an equivalent number of machines […] TWh would be saved” (para 47); “CECED 
estimates the pollution avoided […]” (para 51). 
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cartels” aimed at setting prices or quotes.
581

 On the other, it did exempt industrial-restructuring 

agreements directed at an orderly reduction of excess capacity.
582

 In fact, during the second 

enforcement period, the Commission exempted all the restructuring agreements it had under 

review.
583

 This required a loose application of the conditions of Article 101(3) TFEU. 

For example, in Synthetic fibres (1984) the ten largest EU synthetic fibre manufacturers had 

agreed to close down 18% of their production capacity for the manufacture of synthetic textiles. 

The Commission exempted the agreement, noting that free market forces had failed to achieve 

the capacity reductions necessary to re-establish and maintain a long-term, effective, and 

competitive structure. This conclusion is questionable. In the first place, the restructuring 

agreement did not generate economic benefits from which consumers could receive a fair 

share. On the contrary, it clearly aimed to increase the undertakings’ profits by raising prices 

and limiting capacity.
584

 Nevertheless, the Commission submitted that the agreement 

strengthened long-term social cohesion and employment conditions in the region.
585

 This 

conclusion also raises doubts. While the agreement might possibly have benefited the overall 

economic and social conditions, it is difficult to explain how the consumers of the product 

received a fair share from such benefit.
586

 In the second place, the Commission did not oblige 

the undertakings to prove that restructuring was the least restrictive way to achieve these 

benefits. The agreement was classified as indispensable merely because it did not coordinate 

the use of the remaining capacity.
587
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582
 In its policy report (1981), 13 the Commission explained “[w]here there is an irreversible disparity 

between production capacity and demand, agreements between undertakings aimed at achieving an 
orderly reduction of excess capacity may be exempted from the ban on restrictive practices, in so far 
as undertakings do not jointly fix production and delivery volumes and selling prices of the relevant 
products nor aim at barring imports. Nor can the Commission tolerate measures which use private or 
public protectionism to shield a national market from external competition”. 
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although the agreement had significantly restricted competition. Also see Policy report 1984, 56. 

587
 Policy report 1982, 43-44. In 31055 ENI/Montedison (1986) although the restructuring agreement was 

classified as indispensable, the exemption was granted even though the agreement resulted in a 
substantial reduction of competition in the market. Also see policy report 1986, 76-77. 

cartels” aimed at setting prices or quotes.581 On the other, it did exempt industrial-restructuring 

agreements directed at an orderly reduction of excess capacity.582 In fact, during the second 

enforcement period, the Commission exempted all the restructuring agreements it had under 

review.583 This required a loose application of the conditions of Article 101(3) TFEU. 

For example, in Synthetic fibres (1984) the ten largest EU synthetic fibre manufacturers had 

agreed to close down 18% of their production capacity for the manufacture of synthetic textiles. 

The Commission exempted the agreement, noting that free market forces had failed to achieve 

the capacity reductions necessary to re-establish and maintain a long-term, effective, and 

competitive structure. This conclusion is questionable. In the first place, the restructuring 

agreement did not generate economic benefits from which consumers could receive a fair 

share. On the contrary, it clearly aimed to increase the undertakings’ profits by raising prices 

and limiting capacity. 584  Nevertheless, the Commission submitted that the agreement 

strengthened long-term social cohesion and employment conditions in the region. 585  This 

conclusion also raises doubts. While the agreement might possibly have benefited the overall 

economic and social conditions, it is difficult to explain how the consumers of the product 

received a fair share from such benefit.586 In the second place, the Commission did not oblige 

the undertakings to prove that restructuring was the least restrictive way to achieve these 

benefits. The agreement was classified as indispensable merely because it did not coordinate 

the use of the remaining capacity.587  

 

581 29869 Italian cast glass (1980), 8; 30350 Zinc producer group (1984), 16. 
582 In its policy report (1981), 13 the Commission explained “[w]here there is an irreversible disparity 

between production capacity and demand, agreements between undertakings aimed at achieving an 
orderly reduction of excess capacity may be exempted from the ban on restrictive practices, in so far 
as undertakings do not jointly fix production and delivery volumes and selling prices of the relevant 
products nor aim at barring imports. Nor can the Commission tolerate measures which use private or 
public protectionism to shield a national market from external competition”. 

583 30810 Synthetic fibres (1984); 30863 BPCL/ICI (1984); 31055 ENI/Montedison (1986). Also see policy 
report 1984, 69-70. 

584 30810 Synthetic fibres (1984), para 28. Also see (Hornsby 1987), 92. 
585 30810 Synthetic fibres (1984), para 37, 39-41. Also see policy report 1982, 43-44; policy report 1983, 

53-54. 
586 In 30525 International Energy Agency (1983), para 30 the Commission took a similarly lenient approach 

towards an agreement aimed at ensuring a secure supply in times of crisis, due to its benefits for 
consumers as well as to the “general economy of the involved countries”. The exemption was granted 
although the agreement had significantly restricted competition. Also see Policy report 1984, 56. 

587 Policy report 1982, 43-44. In 31055 ENI/Montedison (1986) although the restructuring agreement was 
classified as indispensable, the exemption was granted even though the agreement resulted in a 
substantial reduction of competition in the market. Also see policy report 1986, 76-77. 

cartels” aimed at setting prices or quotes.581 On the other, it did exempt industrial-restructuring 

agreements directed at an orderly reduction of excess capacity.582 In fact, during the second 

enforcement period, the Commission exempted all the restructuring agreements it had under 

review.583 This required a loose application of the conditions of Article 101(3) TFEU. 

For example, in Synthetic fibres (1984) the ten largest EU synthetic fibre manufacturers had 

agreed to close down 18% of their production capacity for the manufacture of synthetic textiles. 

The Commission exempted the agreement, noting that free market forces had failed to achieve 

the capacity reductions necessary to re-establish and maintain a long-term, effective, and 

competitive structure. This conclusion is questionable. In the first place, the restructuring 

agreement did not generate economic benefits from which consumers could receive a fair 

share. On the contrary, it clearly aimed to increase the undertakings’ profits by raising prices 

and limiting capacity. 584  Nevertheless, the Commission submitted that the agreement 

strengthened long-term social cohesion and employment conditions in the region. 585  This 

conclusion also raises doubts. While the agreement might possibly have benefited the overall 

economic and social conditions, it is difficult to explain how the consumers of the product 

received a fair share from such benefit.586 In the second place, the Commission did not oblige 

the undertakings to prove that restructuring was the least restrictive way to achieve these 

benefits. The agreement was classified as indispensable merely because it did not coordinate 

the use of the remaining capacity.587  

 

581 29869 Italian cast glass (1980), 8; 30350 Zinc producer group (1984), 16. 
582 In its policy report (1981), 13 the Commission explained “[w]here there is an irreversible disparity 

between production capacity and demand, agreements between undertakings aimed at achieving an 
orderly reduction of excess capacity may be exempted from the ban on restrictive practices, in so far 
as undertakings do not jointly fix production and delivery volumes and selling prices of the relevant 
products nor aim at barring imports. Nor can the Commission tolerate measures which use private or 
public protectionism to shield a national market from external competition”. 

583 30810 Synthetic fibres (1984); 30863 BPCL/ICI (1984); 31055 ENI/Montedison (1986). Also see policy 
report 1984, 69-70. 

584 30810 Synthetic fibres (1984), para 28. Also see (Hornsby 1987), 92. 
585 30810 Synthetic fibres (1984), para 37, 39-41. Also see policy report 1982, 43-44; policy report 1983, 

53-54. 
586 In 30525 International Energy Agency (1983), para 30 the Commission took a similarly lenient approach 

towards an agreement aimed at ensuring a secure supply in times of crisis, due to its benefits for 
consumers as well as to the “general economy of the involved countries”. The exemption was granted 
although the agreement had significantly restricted competition. Also see Policy report 1984, 56. 

587 Policy report 1982, 43-44. In 31055 ENI/Montedison (1986) although the restructuring agreement was 
classified as indispensable, the exemption was granted even though the agreement resulted in a 
substantial reduction of competition in the market. Also see policy report 1986, 76-77. 



 Industrial policy  4.3.5.

Much like in the first enforcement period, the Commission seemed favourable towards agreements 

promoting EU industrial policy. In particular, it exempted joint ventures and horizontal cooperation 

agreements that failed to fulfil the conditions of the Horizontal BERs, given the undertakings high 

market shares. Despite the potential restriction of competition, the Commission maintained that 

such agreements were a necessary component in the economic strategy of the EU, essential for 

rationalisation, R&D, innovation, and the dissemination of technology.
588

 

Typically, the application of Article 101(3) TFEU to those agreements focused on the 

indispensability condition while assuming that they produced benefits and granted consumers a 

fair share.
589

 In other cases, the Commission simply stated, without any further reasoning, that 

the indispensability condition applied.
590

 The Commission essentially waived the requirements of 

the fourth condition when the other three conditions were fulfilled.
591

 This is illustrated by three 

decisions exempting the creation of transport services between the UK and continental Europe 

as part of the opening of the Channel Tunnel (1994).
592

 Each of the cooperation arrangements 

involved an agreement between the public rail companies owning the railway infrastructure in 

their respective countries. The Commission admitted that a joint entry into the emerging 

international transport market could reinforce the undertakings’ already dominant position, 

making access impossible or extremely difficult for competing providers. Yet, it observed that 

entry into that market required considerable investment in transport equipment and fixed 

installations, and that the economic viability of such new activities was highly uncertain. 

Therefore, the rapid promotion of these new services for the benefit of European industry 

justified the cooperation between the incumbent national rail companies. 

588
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as part of the opening of the Channel Tunnel (1994).592 Each of the cooperation arrangements 

involved an agreement between the public rail companies owning the railway infrastructure in 

their respective countries. The Commission admitted that a joint entry into the emerging 

international transport market could reinforce the undertakings’ already dominant position, 

making access impossible or extremely difficult for competing providers. Yet, it observed that 

entry into that market required considerable investment in transport equipment and fixed 

installations, and that the economic viability of such new activities was highly uncertain. 

Therefore, the rapid promotion of these new services for the benefit of European industry 

justified the cooperation between the incumbent national rail companies. 
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The Commission also emphasised the need to ensure the international competitiveness of 

EU firms, and the role of competition law in economic recovery, growth, and employment.
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For instance, it justified exempting a collective management and copyright licensing agreement 

by emphasising the need to respond to a changing marketplace driven by globalisation, rapid 

technological progress, and a dynamic nature.
594

 By the same token, it exempted restructuring 

agreements and cooperation agreements in the vehicle sector, pointing to the structural 

changes in the sector, and to the frequent link-ups between manufacturers.
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 Non-competition interests as an additional justification 4.3.6.

In addition to the exemptions that were detailed in Figure 3.1 and in the above sections, the 

Commission used non-competition interests as an additional justification to specify or add 

weight to Article 101(3) exemptions.
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 Figure 3.6 summarises the use of non-competition 

interests as additional justification. It details the number of proceedings and categories of 

benefits that were used as additional justification. 

Figure 3.6: Non-competition interests as an additional justification, Commission 

 
 
 
 
 

All Article 101 TFEU proceedings rendered by the Commission in which an Article 101(3) TFEU exemption was 
granted, excluding unpublished comfort letters 

The figure shows that the practice of using non-competition interests as additional justification 

was particularly prominent during the third enforcement period. It was especially used to take 

non-economic benefits into account (red bars). In fact, the empirical findings show that 
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environmental, employment and industrial policy considerations were the main non-competition 

interests invoked as additional justifications for exemptions.
597

 The reference to non-competition 

interests in those proceedings was made in a complementary fashion, making it hard to 

understand what weight, if any, was given to them. In Synthetic fibres (1984), for example, the 

Commission explained that the coordinated closure of plants “will also make it easier to cushion 

the social effects of the restructuring by making suitable arrangements for the retraining and 

redeployment of workers made redundant.”
598

 Similarly, in Ford/Volkswagen (1992), it referred to 

investment, employment and harmonised development of the EU as interests that were not 

sufficient for the justification of an exemption but should nevertheless be taken into account.
599

 

The role of non-competition interests as additional justifications, therefore, is ambiguous. 

Gyselen, the former head of DG COMP, has argued that the references to non-competition 

interests as additional justification were used as obiter dicta, suggesting they had no 

independent value.
600

 However, Monti maintains that the non-competition interests were 

decisive in such cases, tipping the balance in favour of granting an exemption.
601

 He maintained 

that the Commission had deliberately chosen to refer to non-competition interests, knowing that 

it provided guidance. Thus, Monti has noted “if ex post we are told that the Commission does 

not mean what it writes, this casts grave doubt about the entirety of the decisions”.
602

 

The reference to non-economic benefits as additional justification generates further doubts 

on their already uncertain role under Article 101(3) TFEU. As Van Rompuy has observed, if such 

benefits are relevant, the Commission should explain how they were taken into account. 

Against this background, the Commission’s choice to abandon the practice of using those 

additional justifications following modernisation seems like a suitable policy.   
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4.4. Fourth enforcement period: consumer welfare and economic 

evidence  

 Modernising the balancing method 4.4.1.

The modernisation has brought about three considerable changes to the method of Article 

101(3) TFEU balancing.
604

 

First, at a substantive level, the Commission has introduced the short-term narrow consumer 

welfare standard as the benchmark for applying Article 101(3) TFEU. Short-term consumer 

welfare focuses on measuring static efficiency, namely, the optimal distribution of resources 

among alternative production targets at a certain point in time. This entails that a competition 

enforcer only examines static efficiency that benefits direct or indirect consumers in the relevant 

markets.
605

 This new standard has marked a significant change. The Commission has replaced the 

workable competition standard that guided the application of Article 101(3) TFEU prior to 

modernisation with an economic-based balancing method. It has transposed the legal balancing 

process based on a proportionality analysis into an economic balancing process based on an 

economic welfare assessment.
606

 At the same time, the empirical findings reveal that the 

Commission has rarely referred to consumer welfare in its decisional practice.
607

 In contrast to 

many NCAs that have established theoretical and practice-based frameworks,
608

 the Commission’s 

decisional practice does not explain how the standard should be applied to a specific case.  

Second, the Commission has increased the nature and level of evidence necessary for granting 

an Article 101(3) TFEU exception. The previous sections have already illustrated that, prior to 

modernisation, the Commission often settled for a low standard of proof, relying on speculative 

evidence or general policy arguments. Yet, following modernisation, the Commission has demanded 

strong economic evidence to prove the fulfilment of the four conditions. In its Article 101(3) 

Guidelines (2004), the Commission enacted a high threshold for proving the first benefit condition. 

Undertakings are expected to substantiate the nature of the claimed efficiencies, a causal link 

604
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between the agreement and the efficiencies, the likelihood and magnitude of the claimed efficiency, 

and how and when each claimed efficiency would be achieved. In addition, they are required to 

calculate, as accurately as possible, the value of such efficiencies.
609

 

Similarly, the Commission has restricted the application of the second fair share condition. 

Its Article 101(3) Guidelines have inverted the order of the second and third conditions, 

ordering an examination of the indispensability condition before calculating the fair share 

passed on to consumers. Accordingly, the Guidelines have excluded from the calculation of fair 

share benefits that are the result of a restriction that was not indispensable.
610

 In International 

Skating Union’s eligibility rules (2017), for example, it found that benefits resulting from the 

Skating Union’s so-called eligibility rules could not be taken into account for the purpose of 

calculating the benefits and fair share since such rules go beyond what is necessary to protect 

legitimate sport-related interests.
611

 This was not the Commission’s practice in the past. Prior to 

modernisation, the Commission would examine the indispensability of an agreement only after 

identifying the relevant benefits and the share passed on to consumers. Hence, the fair share 

included benefits resulting from restrictions that were not indispensable.  

Moreover, the modernisation has had the effect of shifting the burden of proof. According to 

Regulation 1/2003, the competition enforcer only bears the burden of proving an Article 101(1) 

TFEU infringement. The undertakings bear the burden of proving that the four conditions of 

Article 101(3) TFEU have been fulfilled.
612

 In other words, the Regulation builds on the 

bifurcated structure of Article 101 TFEU to introduce a new allocation of the burden of proof. 

This has created an asymmetry: the standard for proving a justification under Article 101(3) 

TFEU has become significantly higher than the standard for proving an infringement of Article 

101(1) TFEU. This asymmetry makes it more difficult to successfully invoke Article 101(3) 

TFEU.
613

 Indeed, as mentioned, the empirical findings point out that the Commission has 

609
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calculating the benefits and fair share since such rules go beyond what is necessary to protect 

legitimate sport-related interests.611 This was not the Commission’s practice in the past. Prior to 

modernisation, the Commission would examine the indispensability of an agreement only after 

identifying the relevant benefits and the share passed on to consumers. Hence, the fair share 

included benefits resulting from restrictions that were not indispensable.  
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TFEU infringement. The undertakings bear the burden of proving that the four conditions of 

Article 101(3) TFEU have been fulfilled. 612  In other words, the Regulation builds on the 

bifurcated structure of Article 101 TFEU to introduce a new allocation of the burden of proof. 
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609 Commission Article 101(3) Guidelines (2004), para 51-58. Similar details are required for applying the 
other three conditions of Article 101(3) TFEU, in para 76, 78, 94, 109-115. This approach was 
repeated in the new versions of the Vertical Guidelines (2010), para 6, 19, 60, 96, 122-127, 
Horizontal Guidelines (2011), para 29, 49, 95-100, 141, 183, 217, 246, and in the BERs adopted after 
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610 Commission Article 101(3) Guidelines (2004), para 39, as recently repeated in 40208 International 
Skating Union’s Eligibility rules (2017), para 290. 

611 40208 International Skating Union’s Eligibility rules (2017), para 294-297. 
612 Regulation 1/2003, Preamble 5 and Article 2. 
613 (GCLC Annual Conference 2010), 19-20. 



rejected most Article 101(3) TFEU claims outright following modernisation, noting that no 

relevant benefit had been identified or substantiated.
614

 

Third, the changes to the evidentiary requirements have also affected the relative weight 

given to the four conditions of Article 101(3) TFEU. In the post-modernisation era, the focus of 

Article 101(3) TFEU has shifted away from the indispensability condition to the quantification and 

calculation of benefits, and to a lesser extent to the fair share condition.
615

 Since undertakings 

have almost never managed to produce such evidence, the other conditions imposed by the 

Article have become less significant. One could argue that although the provisions of Article 

101(3) TFEU contain four conditions, in practice only the first is a substantive condition, whereas 

the other three are limitations on, or requirements of, the first.
616

 

Kjolbye,
617

 Faull and Nikpay,
618

 three Commission officials writing in a private capacity, have 

linked the above changes to the procedural modernisation. The notification regime of 

Regulation 17/62 entailed a reactive enforcement culture in which the Commission devoted 

most of its enforcement efforts to assessing notified agreements. The indispensability condition 

was, in their opinion, well suited for this purpose. It served as a type of proportionality test. 

When the first condition was satisfied and there was a sufficiently competitive market, the 

Commission would often assume that consumers would receive a fair share of the benefits.
619

 

On the other hand, Regulation 1/2003 is based on self-assessment. This, in combination with 

the more economic approach, means that fewer cases will be found to fall within the scope of 

Article 101(1) TFEU in the first place. The rest of the cases will merit a more careful analysis of 

all four conditions, which requires greater emphasis on the first two conditions.
620

 

The modernisation of Article 101(3) TFEU can be demonstrated by reviewing the 

Commission’s payment card decisions. As described above, in Visa II (2002) the Commission 

exempted an MIF system despite its price-fixing effects,
621

 assuming that the MIF furthered 

economic and technical progress by contributing to “the existence of a large-scale international 
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payment system”.
622

 Merely five years later, following modernisation, the Commission 

established a much higher threshold for fulfilling the first condition of Article 101(3) TFEU.
623

 

Departing from its previous approach, it held that “there is no presumption” that MIFs enhance 

the efficiency of card schemes.
624

 Rather, it required robust theoretical and empirical 

evidence.
625

 Although it held that the payment systems generated efficiencies, it did not identify 

a causal link between the efficiencies and the specific restrictions.
626

 

 Hard-core and by-object restrictions 4.4.2.

The modernisation has also altered the Commission’s approach to the application of Article 

101(3) TFEU to by-object restrictions. The Commission’s Article 101(3) Guidelines (2004) 

declare that although Article 101(3) TFEU does not a priori exclude certain types of agreements, 

“practice shows” that hard-core restrictions are “unlikely” to fulfil the conditions of the Article.
627

 

The Commission’s decisions use even stronger language, holding that by-object restrictions are 

“in principle” ineligible for an exception.
628

 

The empirical findings, however, support the opposite conclusion. Figure 3.7 describes the 

types of restrictions in which Article 101(3) TFEU has been accepted. It differentiates between 

by-object restrictions (red bars), by-effect restrictions (blue bars), and proceedings that did not 

indicate the type of the restriction (grey bars). 
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Figure 3.7: Exemptions according to restriction type, Commission 

All Article 101 TFEU proceedings, excluding unpublished comfort letters. The type of restriction is based on the 
classification of the Commission, as indicated in each proceeding 

The figure demonstrates that, prior to modernisation, the Commission exempted a number 

of by-object restrictions. For example, in Société Air France/Alitalia Linee (2004), rendered only 

three weeks before the entry into force of Regulation 1/2003, the Commission exempted a 

cooperation agreement that had been classified as a by-object restriction.
629

 The number of 

exemptions granted to by-object restrictions is likely to be even higher than indicated by the 

graph, as some of the proceedings in which the Commission did not indicate the type of the 

restriction (grey bars) involved hard-core restrictions. 

The change in the Commission’s approach could be linked to a transformation in the 

classification of a restriction as by-object. The switch to an effects-based approach and the 

introduction of the ancillary restraints doctrine has narrowed the scope of Article 101(1) 

TFEU.
630

 Therefore, some of the by-object restrictions that were exempted in the past may no 

longer fall within the scope of the prohibition of Article 101(1) TFEU. At the same time, this 

explanation cannot fully account for the Commission’s new approach. As shown above, prior to 

modernisation, the Commission also exempted “classic” horizontal hard-core restrictions, such 

as quotes or prices fixing, which are still classified as hard-core restriction today.
631

 

Against this backdrop, the Commission’s new approach to by-object is another limitation of 

the type of restrictive agreement that could benefit from an Article 101(3) TFEU exception. The 
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Commission created a unique balancing framework for by-object restrictions, which is based on 

neither primary nor secondary EU law, nor on the case law of the EU Courts. In fact, Section 

5.3 below reveals that this new approach to the balancing of by-object restrictions has not been 

accepted by the EU Courts. This has created tension between the Commission’s and EU Courts’ 

approaches to Article 101(3) TFEU balancing following modernisation.  

4.5. Interim conclusion  

Over the years, the Commission has altered its Article 101(3) TFEU balancing methods. It has 

changed the balancing process, the evidentiary burden for exemptions, and the interpretations 

and relative weight given to the four conditions of Article 101(3) TFEU.  

Prior to modernisation, balancing was guided by the workable competition standard. This 

facilitated a legal balancing process that left the Commission a significant margin of discretion 

to decide whether to exempt an agreement. The Commission’s application of Article 101(3) 

TFEU, in turn, was incoherent. The empirical findings show that the Commission applied the 

conditions of the Article strictly to agreements impairing market integration, and loosely to 

agreements in liberalised or regulated sectors, agreements in sectors affected by an economic 

crisis, and agreements promoting EU industrial policy. 

As part of its substantive modernisation, the Commission has changed the balancing 

method. It has transformed Article 101(3) TFEU into an economic balancing process with the 

introduction of the short-term narrow consumer welfare standard. According to the 

Commission, balancing is limited to measuring the economic, quantifiable benefits of an 

agreement against its harm to competition. This balancing method is based on an economic and 

factual cost-benefit analysis and limits the Commission’s discretion.  

Nevertheless, the Commission’s new approach remains unclear because the Commission has 

had only limited opportunity to apply Article 101(3) TFEU following modernisation and has 

mostly rejected outright the possibility of granting an exception. This uncertainty has been 

reinforced because, as the next section reveals, the EU Courts have not fully accepted the 

changes advocated by the Commission. They have not fully accepted either the limitations 

placed by the Commission on the relevant types of benefit or the balancing method and the 

new framework for by-object restrictions.  
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conditions of the Article strictly to agreements impairing market integration, and loosely to 

agreements in liberalised or regulated sectors, agreements in sectors affected by an economic 

crisis, and agreements promoting EU industrial policy. 

As part of its substantive modernisation, the Commission has changed the balancing 

method. It has transformed Article 101(3) TFEU into an economic balancing process with the 

introduction of the short-term narrow consumer welfare standard. According to the 

Commission, balancing is limited to measuring the economic, quantifiable benefits of an 

agreement against its harm to competition. This balancing method is based on an economic and 
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Nevertheless, the Commission’s new approach remains unclear because the Commission has 

had only limited opportunity to apply Article 101(3) TFEU following modernisation and has 

mostly rejected outright the possibility of granting an exception. This uncertainty has been 
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changes advocated by the Commission. They have not fully accepted either the limitations 

placed by the Commission on the relevant types of benefit or the balancing method and the 

new framework for by-object restrictions.  

 



5. EU COURTS 

5.1. Overview  

Article 101(3) TFEU balancing has been rightly described as the foremost area of inconsistency 

between the Commission’s and EU Courts’ approaches following modernisation.
632

 The empirical 

findings presented below show that prior to modernisation, the EU Courts had a leading role in 

shaping Article 101(3) TFEU balancing. They had a decisive influence in determining the types of 

benefits that could be examined under the Article and with the balancing method. This changed 

subsequent to modernisation. At the turn of the millennium, the Commission took up the reins on 

interpreting Article 101(3) TFEU. This section shows that although the EU Courts had not fully 

endorsed the Commission’s new approach to Article 101(3) TFEU, neither did they take a clear 

stand on how balancing should be applied. Their judgments have often used vague and ambiguous 

wording and did not directly address questions as to the scope of the Article. This has created much 

uncertainty as to the current role of non-competition interests under the Article. Moreover, as 

Section 6 later illustrates, the lack of guidance from the EU Courts has facilitated conflicting national 

balancing practices, which have hampered the uniformity of balancing throughout the EU.   

Before exploring the above in detail, this section shall provide an overview of the 

proceedings in which the EU Courts have discussed the application of Article 101(3) TFEU. First, 

Figure 3.8 presents the number of preliminary rulings in which the Article has been discussed. 

Figure 3.8: Article 101(3) TFEU, preliminary rulings  
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The figure discloses that national courts have referred only a limited number of questions on the 

interpretation of Article 101(3) TFEU to the CJEU. This can perhaps be explained by the fact that 

until May 2004, the Commission had the sole power to grant Article 101(3) TFEU exemptions in 

public enforcement proceedings. National courts, therefore, only reviewed the application of the 

Article in a number of private enforcement cases. Moreover, scholars have noted that, since 

modernisation, national courts have not made any preliminary references concerning matters 

covered by the Commission’s guidelines.
633

 Accordingly, although the guidelines are non-binding 

soft law, they de facto have limited the CJEU’s opportunities to enunciate its balancing approach. 

Interestingly, the empirical findings reveal that the preliminary rulings have focused on the 

same types of infringements as the ones examined by the Commission during each enforcement 

period. Correspondingly, up until the third enforcement period (i.e. April 2004), the preliminary 

rulings have centred on the application of Article 101(3) TFEU to distribution systems. Following 

modernisation, they have mostly dealt with the application of the Article in regulated sectors.
634

 

Next, Figure 3.9 examines appeals involving the application of Article 101(3) TFEU.
635

 It 

specifies the number of appeals against the Commission’s decisions (grey line), appeals in 

which an individual exemption was discussed (blue line), appeals in which the Courts ratified 

the exemption granted by the Commission (blue bars), and appeals in which the Courts 

overturned a Commission’s decision granting or denying an individual exemption (red crosses).  

Figure 3.9: Article 101(3) TFEU, appeals 
 (a) CJEU 
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The seven proceedings heard by the GC in 2012 in which Article 101(3) TFEU was examined appealed only two 
Commission decisions. Therefore, it does not represent a substantive peak 

The figure demonstrates that the EU Courts have had limited opportunities to review the 

Commission’s application of Article 101(3) TFEU,
636

 and have rarely overturned the Commission’s 

analysis. Despite that, as the next sections reveal, the EU Courts had an important role in shaping 

Article 101(3) TFEU balancing principles prior to modernisation.  

5.2. Active role prior to modernisation 

From the early days of EU competition law, the CJEU introduced a standard of marginal review 

to scrutinise the Commission’s application of Article 101(3) TFEU. It has consistently 

emphasised that the Commission has a wide margin of discretion when applying the Article.
637

 

Indeed, the empirical findings confirm that the CJEU and GC have mostly confined their 

appraisal to procedural elements of the Commission’s decisions or undertaken a very general 

appraisal of its analysis. In most cases, they did not question the Commission’s substantive 

assessment of the four conditions of the Article.
638

 

This, however, does not mean that the EU Courts have not influenced the balancing 

principles. As demonstrated in Sections 3 and 4 above, the Courts, and the CJEU in particular 

have had an immense impact on the development of Article 101(3) TFEU. They have shaped 

636
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the types of benefits that could be examined under the Article by interpreting Article 101(3) 

TFEU to include broad economic and non-economic benefits. Moreover, they have introduced 

the workable competition balancing method, based on a legal balancing process and with a 

relatively low level of evidence needed.  

In many of the Article 101(3) TFEU landmark cases, the Court did not overturn the outcome 

of the Commission’s decisions. It merely introduced new balancing methods and principles.
639

 In 

parallel, despite the narrow marginal review standard, the Courts have overturned the 

Commission’s balancing in some instances. In fact, four out of the five Court judgments 

overturning Commission decisions on the application of Article 101(3) TFEU were based on an 

appraisal of the substantive balancing elements.
640

 In those judgments, the Courts actively 

engaged in complex balancing issues. In particular, the Courts criticised the manner in which 

the Commission had calculated the benefit condition
641

 and applied the indispensability
642

 and 

elimination of competition
643

 conditions.  

The above findings disclose that despite the marginal review standard, in the past, the EU 

Courts played a leading role in the development of Article 101(3) TFEU balancing. The next 

section affirms that this changed in parallel with modernisation. While the EU Courts did not 

accept the Commission’s new interpretation of Article 101(3) TFEU, they refrained from 

clarifying the scope of balancing under the Article. 

5.3. Rejecting the Commission’s new approach 

The first part of this chapter demonstrated that from the outset of the modernisation plans, the 

Commission has advocated for substantive reform to Article 101(3) TFEU balancing. Under the 

639
 See, for example, the Courts’ judgments in Joined cases C-56/64 C-58/64 Grundig-Consten (1966), as 
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Commission’s decision in 32150 EBU/Eurovision System (1993); T-168/01 GlaxoSmithKline (2006) as 
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Commission’s decisions in 36957 Glaxo Wellcome (2001). 
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heading of the more economic approach, it has attempted to alter the EU Courts’ previous case 

law on the types of relevant benefits and balancing method.
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In terms of legal hierarchy, however, the Commission does not have the legal competence to 

ignore the EU Courts’ case law. The Commission is bound by the principles developed in the case law 

and cannot limit the scope of Article 101(3) TFEU by means of soft law or as a hidden result of 

Regulation 1/2003.
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 While the Commission is entitled to adopt guidelines indicating its policy on how 

to exercise its discretion, it may not depart from the rules of the Treaty or previous judgments.
646

 

Against this background, the uniform enforcement and consistent development of EU 

competition law would have been well served by clarification from the EU Courts as to the limits of 

balancing, the scope of Article 101(3) TFEU, and the validity of the Commission’s new approach. 

The empirical findings presented below show that the EU Courts did not answer these questions 

directly. Nevertheless, there are various indications that they never fully embraced the 

Commission’s limitation on the types of benefits that could be examined under Article 101(3) TFEU 

and the reference to the short-term narrow consumer welfare standard as a balancing method.
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 Types of benefits  5.3.1.

There are several indications that the EU Courts have not followed the Commission’s new 

narrow reading of the first condition of Article 101(3) TFEU.
648

 First, the CJEU’s preliminary 

rulings following May 2004 still recognise that the protection of non-economic benefits – such 

as those relating to financial services, regulated professions, IPRs, and sport - could justify an 

Article 101(3) TFEU exception.
649

 The pertinence of non-economic benefits is also supported by 

the parallel the CJEU drew between Article 101(3) TFEU and free movement exceptions, in 

which broad non-economic benefits justify an exemption. In Football Association Premier 

League (2011), for example, the Court examined an exclusive broadcasting license agreement. 

The CJEU first affirmed that the agreement restricted the freedom to provide services and could 
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not be justified by IPRs or promotion of sport considerations since it went beyond what is 

necessary to achieve those aims.
650

 The Court also referred to this free movement analysis to 

explain why the agreement did not fulfil the conditions of Article 101(3) TFEU.
651

 

Second, the GC has declared that policy-linking clauses created an obligation to consider 

non-economic benefits under Article 101(3) TFEU. In CISAC (2013), it noted that the policy-

linking clause on the protection of culture entails the obligation “to bear in mind the 

requirements relating to the respect for and promotion of cultural diversity” when applying the 

four conditions of the Article.
652

 Although the Court did not specify how culture should be taken 

into account, it emphasised that such non-economic benefit was relevant. 

Third, following modernisation, the EU Courts upheld a number of Commission decisions 

that had been adopted prior to May 2004, which exempted agreements on the basis of non-

economic benefits. The Courts confirmed that non-economic benefits relating to sports, the 

environment, and financial services justified Article 101(3) TFEU exceptions. Moreover, the EU 

Courts held that fighting free riding, promoting R&D, and culture were interests that could, in 

theory, justify an exception.
653

 Those Court decisions did not recognise any change in the rules 

of identifying the relevant benefits under Article 101(3) TFEU.  

Finally, the EU courts have also not accepted the Commission’s position limiting the beneficiaries 

under Article 101(3) TFEU to direct consumers. In GlaxoSmithKline (2009), they affirmed that the 

promotion of innovation in the pharmaceutical industry should be taken into account.
654

 In other 

words, future benefits to society as a whole could justify a restriction of competition. In MasterCard 

(2014), the CJEU seemed to take a more restrictive approach, requiring that benefits to direct 

consumers as well as benefits to indirect consumers in “separate but connected” markets be taken 

650
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into account.
655

 In any event, the courts clearly did not accept the Commission’s reading that limited 

the Article to direct economic benefits.  

 Balancing method 5.3.2.

Similarly, there are indications that the EU Courts did not embrace the consumer welfare 

standard for applying Article 101(3) TFEU in general and the narrow short-term consumer 

welfare in particular. At first, the GC actually appeared to support the Commission’s new 

approach. In GlaxoSmithKline (2006) the GC asserted that Article 101(1) TFEU aims “to prevent 

undertakings, by restricting competition between themselves or with third parties, from 

reducing the welfare of the final consumer”.
656

 Yet, this statement referred to Article 101(1) 

TFEU, hinting that Article 101(3) TFEU or Article 101 TFEU as a whole might pursue other 

objectives.
657

 Moreover, the GC’s positive approach towards consumer welfare was short-lived. 

In T-Mobile (2009) and GlaxoSmithKline (2009), the CJEU rejected, at least in part, the 

consumer welfare standard as the sole aim of Article 101 TFEU. It declared that Article 101 

TFEU “is designed to protect not only the immediate interests of individual competitors or 

consumers but also to protect the structure of the market and thus competition as such”.
658

 

Notably, the CJEU opted for a vague formulation compared to the one suggested by the 

Advocated General. AG Kokott submitted that Article 101 TFEU was not designed “only or 

primarily” to protect competitors or consumers, but mainly to “protect the structure of the 

market and thus competition as such (as an institution)”.
659

 The advancement of consumer 

welfare, according to her, is only a secondary and indirect effect of competition policy. The 

CJEU, however, did not repeat this clear statement. Instead, it abstained from taking a clear 

stand on the goals and method for applying the Article. 
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In a similar vein, the EU Courts did not clearly embrace the Commission’s call to rely on 

economic evidence. The empirical findings demonstrate that the Courts based their decisions on 

a legal rather than economic balancing process when applying Article 101(3) TFEU.
660

 

Finally, the empirical findings reveal that the EU Courts did not adopt the Commission’s new 

approach to the balancing of by-object restrictions. They continued to order a full analysis of 

Article 101(3) TFEU conditions, also with respect to by-object restrictions. They have neither 

required a different analysis nor indicated a lower likelihood of success in such cases.
661

 

5.4. Interim conclusion  

The empirical findings affirm that prior to modernisation, the EU Courts were active in shaping 

Article 101(3) TFEU balancing. They had an important role in developing the principles guiding 

the types of benefits examined under the Article and the balancing method. This changed 

following modernisation. On the one hand, the EU Courts did not embrace the Commission’s 

new interpretation of Article 101(3) TFEU, at least in part. They continued to follow the 

balancing principles established in their case law prior to May 2004, leaving significant room for 

the consideration of non-competition interests. On the other hand, regrettably, the EU Courts 

rejected the Commission’s new interpretation in an indeterminate manner. They were not clear 

on what types of benefits could be taken into account, the role of the consumer welfare 

standard, and the balancing method.  

The Courts’ practice generated great uncertainty on the limits of Article 101(3) TFEU 

balancing. Because the Commission and the EU Courts have not reached coherent decisions, it 

is difficult to predict the applicable balancing framework. As the next section demonstrates, it 

also opened the door for the national enforcers to adopt diverging approaches to balancing in 

the era of decentralised enforcement. 
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a legal rather than economic balancing process when applying Article 101(3) TFEU.660 
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6. NCAS AND NATIONAL COURTS 

6.1. Overview 

The previous sections have exhibited how the substantive and procedural pillars of 

modernisation have altered Article 101(3) TFEU balancing. This section discusses an additional, 

less explored effect of Regulation 1/2003 relating to the institutional pillar of modernisation. The 

decentralisation of enforcement has empowered the NCAs, for the first time, to apply Article 

101(3) TFEU, and as such to engage in the balancing of competition and non-competition 

interests. At the same time, the Regulation has not provided a clear and binding framework to 

guide such balancing. As a consequence, when EU primary and secondary law or the case law 

of the EU Courts do not prescribe otherwise, the NCAs enjoy a wide margin of discretion to 

shape their national approaches on the basis of their legal, economic, and social traditions. 

Although the Commission’s guidelines and policy papers have stimulated a process of voluntary 

convergence to the Commission’s practices,
662

 they are not binding on the Member States. 

In fact, this section illustrates that the NCAs have developed unique balancing approaches. 

A first group of NCAs (i.e. UK and Hungary) has generally conformed to the Commission’s 

approach. A second group (i.e. Netherlands and Germany) has openly deviated from such an 

approach. A third group (i.e. France) had also done so, but with more subtlety. Before exploring 

those national differences in detail, Figure 3.10 first presents an empirical overview of the 

application of Article 101(3) TFEU by the Five NCAs.  
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The figure records three types of cases. First, it presents the aggregated number of Article 

101 TFEU proceedings in the EU, mixed and purely national cases (grey lines). Second, it 

indicates the number of EU and mixed-cases in which Article 101(3) TFEU was invoked (green 

lines). From those cases, it specifies the number of proceedings in which the exception was 

accepted by a formal (green triangular) or informal (green triangular with black border) 

measure.
663

 Third, the figure presents the number of purely national cases in which only the 

national exception equivalent to Article 101(3) TFEU was examined (blue lines). From those 

cases, it details the number of proceedings in which the national provision was accepted by a 

formal (blue square) or informal (blue square with black border) measure.  

The figure reveals that, similarly to the Commission’s practice, the NCAs, too, have made 

little use of Article 101(3) TFEU following modernisation. Moreover, like the Commission, they 

have mostly rejected Article 101(3) TFEU outright without providing detailed reasoning for the 

application of the four conditions of the Article. 

The remainder of this section is dedicated to a discussion of the national balancing 

approaches. It shows that the NCAs have adopted different positions on the types of relevant 

benefits, balancing method, and intensity of control for applying the Article’s four conditions. 

Balancing was also affected by the national equivalent provision, which in some cases differed 

from the wording of Article 101(3) TFEU. 

6.2. Types of benefits and consumer welfare 

Figure 3.11 summarises the categories of benefits argued by the undertakings and accepted by 

the NCAs as justification for an Article 101(3) TFEU exception.  
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 The figure reveals that Article 101(3) TFEU was often discussed and accepted by means of informal 

ex-ante opinions. While the enforcement regime of Regulation 1/2003 typically entails an ex-post 
assessment, some NCAs render such opinions. The impact of those proceedings on balancing is 
detailed in Chapter 8, Section 6. 
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The empirical findings show that the NCAs’ approaches in this regard can be roughly divided 

into three groups: NCAs that have restricted Article 101(3) TFEU to economic benefits and 

followed a short-term narrow consumer welfare standard (UK and Hungary); those that have 

also taken non-economic benefits into account and followed a long-term broad consumer 

welfare standard (Netherlands and France); and those that have rejected a consumer welfare 

standard altogether (Germany). 

 Economic benefits and short-term narrow consumer welfare (UK and Hungary) 6.2.1.

The first group of NCAs followed a short-term narrow consumer welfare standard and limited 

the scope of Article 101(3) TFEU to economic benefits, similar to the position advocated by the 

Commission’s subsequent modernisation. 

The UK NCA provides a prominent example. The UK NCA declared that it does not consider 

non-competition interests beyond narrow consumer welfare when applying Article 101(3) TFEU. 

It only takes quality efficiencies and those detailed in the Commission Article 101(3) Guidelines 

(2004) into account.
664

 Even when the UK NCA examined an agreement that might have an 
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 CE/2596-03 Tobacco (2010), para 7.58. The decision was quashed by the CAT in 1160/1/1/10 
1161/1/1/10 1162/1/1/10 1163/1/1/10 1164/1/1/10 1165/1/1/10 Tobacco (2011); Rural broadband 
wayleave rates (2012), para 8.12. The role of narrow consumer welfare in the enforcement of Article 
101 TFEU and the national equivalent exception was confirmed by UK NCA officials (in their private 
capacities) as well as by academics. See (Townley 2010), 311 and the reference there. Remarkably, 
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impact on non-economic benefits, it has focused on narrow efficiencies. In its informal opinion 

on Rural broadband wayleave rates (2012), for example, it assessed the rate recommendations 

proposed to their members by the National Farmers’ Union and the Country Land and Business 

Association for the grant of wayleaves for broadband in rural areas. The analysis centred 

exclusively on quality and cost-saving efficiencies and did not examine the potential social 

benefits emanating from improving the service in rural areas.
665

 Similarly, in Modelling Sector 

(2016), the UK NCA examined collusion between model agencies and their trade association 

involving modelling service pricing.
666

 The NCA rejected outright the claim that price fixing was 

justified due to its effect on improving the working conditions of models. While it acknowledged 

that trade associations could increase the efficiency of markets, e.g. by clearly expressing 

standard terms and conditions that are transparent to customers, such benefits could only be 

taken into account if they affected consumers, such as by reducing the consumer price. 

Remarkably, the consumer welfare standard followed by the UK NCA is narrower than the 

one promoted by the Commission. In MasterCard (2005) the UK NCA reviewed a MIF case, 

which resembled the Commission’s Visa (2002) decision.
667

 The UK NCA had rejected an Article 

101(3) TFEU exception, contrary to the Commission’s decision. It explained that the 

Commission had exempted the agreement inter-alia on basis of market integration 

considerations, which are not considered by the NCA when applying Article 101(3) TFEU and 

the national equivalent provision.
668

 

The Hungarian NCA has stated in its policy papers that it follows a long-term broad consumer 

welfare standard.
669

 However, the decisional practice of the Hungarian NCA reveals that it has actually 

in CA98/05/05 MasterCard (2005), the NCA cryptically stated in footnote 464 that “maximizing 'social 
welfare' (according to some economic yardstick) is not necessarily the same as satisfying the 
exception conditions in Article 81(3) or section 9 of the CA98”. This remark did not seem to have an 
impact on future proceedings. 

665
 Rural broadband wayleave rates (2012), para 8.12, 8.16-8.17. In comparison, the Dutch NCA 
examined social benefits in a similar case 14.1134.15 ATMs in rural areas (2014). 

666
 CE/9859-14 Modeling sector (2016), para 4.170. 

667
 On Visa (2002), see Section 4.3.3 above. 

668
 CA98/05/05 MasterCard (2005), para 104-106. The appeals tribunal set the decision aside in 
1054/1/1/05 1055/1/1/05 1056/1/1/05 MasterCard (2006) after it became apparent that the NCA’s 
defence in appeal was substantially different from the analysis in its decision. 

669
 GVH, Fundamental Principles of Competition Policy (2007), 7-8, 18. Although the NCA refers to the 

notion of long-term consumer welfare, it has overtly decided not to adopt an exact definition of its 
standard. Instead, it has affirmed that that notion provides general, underlying, conceptual guidance 
rather than a technical test for enforcement in practice, see ICN Competition Enforcement and 
Consumer Welfare (2011), 19. 
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The Hungarian NCA and courts have held that Article 101(3) TFEU does not cover non-economic 
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education, the fight against unlicensed software, and freedom of the press.
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 Non-economic benefits and long-term broad consumer welfare (the Netherlands 6.2.2.

and France) 

The second group of NCAs opted for a long-term broad consumer welfare standard for applying 

Article 101(3) TFEU. Long-term broad consumer welfare is based on dynamic efficiency, 

namely, the increase of welfare over time in light of the incentive to innovate and renew 

processes and products. Unlike short-term narrow consumer welfare, it also takes non-

economic benefits into account. It includes both benefits to the specific consumer and society 

as a whole, as well as benefits to current and future generations.
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The Dutch NCA has declared that it follows such a standard.
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 Its approach to sustainability 

agreements demonstrates the implications of this policy choice. The role of sustainability benefits 

in Article 101(3) TFEU has been subject to a lengthy political process in the Netherlands. In 

November 2011, the Minister of Agriculture submitted a letter to the Dutch House of 

Representatives demanding the consideration of animal welfare and environmental interests in 

NCA proceedings related to agreements in the agricultural and nutrition sectors.
673

 In early 2013, 

the House of Representatives requested the Minister of Economic Affairs to instruct the NCA, by 

means of a policy rule, on how to assess such agreements.
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 Following those requests, in May 
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2014 the NCA adopted its Vision Document on Competition and Sustainability.
675

 Interpreting both 

Dutch and EU competition law, this policy paper maintains that sustainability considerations can 

play an important role in the enforcement of Article 101 TFEU.  

The Vision Document pursues a long-term broad consumer welfare approach by interpreting 

the four conditions of Article 101(3) TFEU loosely. The benefit condition, in the NCA’s 

interpretation, entails that an agreement must have a positive welfare effect through the 

realisation of efficiencies. Despite the use of the term “efficiencies”, the NCA assesses the 

subjective value consumers attach to certain product features as well as the objective benefits 

resulting from a more efficient use of scarce natural resources.
676

 Similarly, the fair share 

condition is fulfilled if the consumers that have suffered anti-competitive harm would be no 

worse off as a result of the agreement. There is no obligation to demonstrate that consumers 

actually benefit from an agreement. This interpretation opens the door to accept an agreement 

that benefits society as a whole rather than produce benefits for specific consumers. In 

addition, the Dutch NCA has declared its willingness to offset disadvantages to current 

consumers with long-term benefits to future consumers.
677

  

The Dutch NCA has also adhered to a loose reading of the last two conditions of Article 

101(3) TFEU, noting they were not applied strictly in practice. It explained that the 

indispensability condition does not mean that there is no less harmful measure available to 

achieve the sustainability aim. Rather, a “reasonably necessary” test applies, which considers 

only realistic and feasible, less far-reaching alternatives that could potentially bring about 

significantly greater efficiencies.
678

 Similarly, since the fourth condition is assessed in connection 

with the three other subtests, significant sustainability benefits are able to compensate the 

substantial anti-competitive restrictions of an agreement. 
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Although the Vision Document is lengthy and detailed, it does not propose a clear balancing 

method. It maintains that sustainability considerations are relevant but does not explain how 

they should be weighed against competition interests. Indeed, the empirical findings show that 

the Dutch NCA has used significantly different balancing methods when applying Article 101(3) 

TFEU to sustainability agreements in specific cases.    

First, Coal power plants (2013) involved an agreement between energy producers, 

distributors, the government, and advisory bodies aimed at achieving more sustainable energy 

production in the Netherlands. As part of the agreement, the parties had planned to accelerate 

the closing down of five coal-fired power plants. Referring to (the then draft version of) the Vision 

Document, the Dutch NCA noted that non-economic benefits such as a reduction in emissions and 

more sustainable energy production could be taken into account under Article 101(3) TFEU.
679

 

While the Dutch NCA agreed that closing down the plants would lead to emission reductions, it 

determined that the agreement did not produce environmental benefits. It explained that the EU 

emissions trading system would have allowed other parties to use the CO2 emissions that had 

been saved by shutting down the plants. The CO2 emission reduction would thus be cancelled out 

by an increase in emissions elsewhere.
680

 Next, the Dutch NCA used shadow prices to assess 

benefits resulting from reducing other types of emissions. It examined the benefits created for the 

Dutch society as a whole by calculating the estimated reduction in costs as a result of the 

agreement. Since the estimated increase in price was higher than the expected avoided costs, the 

Dutch NCA declared that the first two conditions of Article 101(3) TFEU had not been met.
681

 

Second, in De Stroomversnelling (2013) the Dutch NCA examined a proposed joint venture 

between construction companies and public-housing corporations to renovate and turn houses into 

energy-neutral buildings. The undertakings had planned to use the energy costs paid by lessees to 

finance the required renovations. In the first phase, the construction companies would experiment 

with 1,000 homes using different technologies and construction methods. In the next two phases, 

110,000 homes would be made energy-neutral. Unlike Coal power plants, the Dutch NCA did not 

calculate the possible environmental or monetary benefits of the project. Instead, it assumed that 

the exchange of knowledge and experience would make the construction industry more sustainable. 

However, the Dutch NCA had doubts as to whether the restriction of competition was limited to 
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what was necessary. It noted that certainly after the first phase, other construction companies 

should be able to compete for contracts from these public-housing corporations as well.
682

  

Third, in the much-debated Chicken of tomorrow (2015), the Dutch NCA used a third method 

to account for sustainability benefits under Article 101(3) TFEU. It reviewed an agreement 

between provincial governments, farmers, animal-fodder producers, veterinarians, and 

supermarkets aimed at replacing regularly produced broiler chickens with a more sustainable 

product. The agreement had established a minimum standard for improving the living conditions of 

chickens and required the use of fewer antibiotics. The Dutch NCA used the willingness-to-pay test 

to apply Article 101(3) TFEU. It explained that animal welfare, environmental, and public health 

benefits could only be taken into account if consumers attached actual value to them. Based on a 

consumer survey, it held that consumers were willing to pay only a small amount for achieving 

those benefits, which could not compensate for the expected increase in price.
683

 

The willingness-to-pay test differs from other methods used by the Commission and other NCAs 

to account for non-competition interests under Article 101(3) TFEU. It quantifies non-economic 

benefits that cannot be measured using traditional economic tools. Rather than focus on the 

objective benefits arising from an agreement (e.g. the reduction in emissions in Coal power plant), 

it measures the subjective value consumers attach to such benefits. Moreover, while in Coal power 

plant the Dutch NCA had examined the environmental benefits to the entire population, in Chicken 

of tomorrow it only included benefits for chicken consumers (and not, for example, for vegetarians). 

It should be noted that the Vision Document emphasises that sustainability considerations do 

not form a special category. Namely, other non-competition interests ought to be evaluated using 

the same analytical framework and balancing tools.
684

 The empirical findings presented in Section 

6.3.2 below, however, indicate that the NCA was more lenient when applying the conditions of 

Article 101(3) TFEU to sustainability agreements in comparison to other types of agreement. 

To complete the picture, it must be noted that the Dutch executive was unsatisfied with the 

outcomes of the above proceedings. In July 2015, the Minister of Economic Affairs sent a letter 
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euro per kilo. Thus, the NCA concluded that the agreement generated no net benefits for consumers. 
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not form a special category. Namely, other non-competition interests ought to be evaluated using 
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to the House of Representatives declaring his intention to amend the policy rule to demand 

broader consideration of sustainability issues.
685

 A draft policy rule from December 2015 

suggested that the NCA was required to take benefits to society as a whole outside the relevant 

market into account, and to assess a package of agreements in its totality (e.g. in the coal 

power plant scenario).
686

 Yet, the Minister withdrew his original proposal a year later after 

encountering opposition from the Commission
687

 and the Dutch NCA
688

 which raised questions 

on the compatibility of the proposed regime with EU competition law.
689

  

Instead, the Minister adopted three alternative measures. First, in September 2016 he 

published an amended policy rule.
690

 The new rule provided that the Dutch NCA had to take 

benefits occurring in the long-term as well as benefits to society as a whole into account. Second, 

the Minister declared that he would submit a new legislative proposal to facilitate sustainability 

initiatives which would exclude the applicability of competition rules. Third, the Minister would 

engage in talks with the Commission, advocating for more room for sustainability initiatives. 

Finally, in December 2016, the Dutch NCA published “basic principles for oversight of 

sustainability agreements” which could potentially mark a change in approach. The document 

states that the NCA “will not take action against sustainability arrangements that enjoy broad 

social support if all parties involved such as the government, citizen representatives, and 

businesses are positive about the arrangements”.
691

 Consequently, agreements such as those in 
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Coal power plant and Chicken of tomorrow, which enjoyed the social support and involvement 

of interests groups, would no longer be enforced even when they failed to fulfil the four 

conditions of Article 101(3) TFEU. This could endanger the effectiveness of EU competition law 

and will be discussed in Chapter 8. 

As in the Netherlands, the French NCA also asserted in its policy papers that it adheres to a 

long-term broad consumer welfare standard.
692

 The empirical findings affirm that the long-term 

broad consumer welfare standard was evident in French practice at least until around 2009-

2010. It guided the three cases in which the French NCA found that the four conditions of 

Article 101(3) TFEU applied.
693

 One of them, Exchanges Check-Image Fee (2010),
694

 is 

particularly noteworthy. While it had a similar factual basis as the Commission’s and UK’s MIF, it 

resulted in a different outcome.
695

 The French NCA prohibited collusion between French banks 

for setting check exchange fees. At the same time, it held that fixing six other related services 

fees was justified. Using a long-term broad consumer welfare standard, the French NCA 

explained that such fees reflected a proper return for the new services that compensated the 

relevant costs. Moreover, unlike the Commission and UK decisions, the French NCA did not rely 

on economic evidence for granting an exception.
696

 This is a prominent example of how the 

consumer welfare standard affects the outcome of balancing. 

Gradually, the French NCA’s policy papers moved closer to the narrow short-term standard 

advocated by the Commission. This substantive change had taken place in parallel to the procedural 

and institutional reform of French competition law.
697

 The first seed of this development is evident 

in a 2009 paper by Lasserre, the president of the French NCA. Lasserre called for convergence in 

the enforcement of competition law throughout the EU and expressed the NCA’s commitment to 

following an effects-based approach based on robust economics and strict rules.
698
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In the same vein, the NCA declared that it limited the categories of benefits that could 

justify an Article 101(3) TFEU exception. In the past, it had maintained that indirect economic 

and non-economic benefits – such as protection of jobs, living standards, fair trade rules, 

stabilisation of prices, increased barging power, culture, and protection of SMEs – were relevant 

under Article 101(3) TFEU.
699

 Since 2009, however, the NCA has seemed to restrict the 

categories of benefits that could justify an exception. In the Digital books (2009) informal 

opinion, it was hesitant to determine that a single price system for digital books could be 

justified by cultural interests. Departing from its previous approach, it held that culture was a 

general interest rather than a true economic justification.
700

 Along similar lines, in 2011 the NCA 

asserted that in the enforcement of competition rules, the notion of consumer welfare should 

be confined to an economic criterion. It explained that its mandate was limited to making 

markets work in the best interest of consumers. Promoting other public policies and, if need be, 

reconciling those with consumer welfare was a task best left to Government and Parliament.
701

  

Nevertheless, the empirical findings reveal that the French NCA has continued to examine 

non-economic benefits such as public health, environmental considerations, and the development 

of rural areas under Article 101(3) TFEU.
702

 However, it has refused to grant exceptions by 

demanding a high level of economic evidence or applying the indispensability condition strictly.
703

  

The Dutch and French interpretations of Article 101(3) TFEU are incompatible with the approach 

of the first group of competition enforcers. In a departure from the Commission’s new approach, 

they were willing to incorporate broad non-economic interests under the Article. While, admittedly, 

those NCAs have accepted Article 101(3) defences in a handful of cases (see Figure 3.10 above), 

their interpretations have clearly deviated from the first group of competition enforcers. 

 Rejecting the consumer welfare standard (Germany) 6.2.3.

Finally, the third group of NCAs has altogether rejected the use of a consumer welfare 

standard. The German NCA, for instance, has done so openly. In 2008, a year before the CJEU 

699
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700
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questioned such a standard in GlaxoSmithKline (2009),
704

 the president of the German NCA 

opted for a similar approach. He explained that German competition law focused primarily on 

the protection of the competitive process and not on consumer interests. In his opinion, the 

consumer welfare standard was not only contrary to the German approach but also conflicted 

with the “well-established approach of European jurisprudence”.
705

 He affirmed that a consumer 

welfare standard did not provide a theoretical toolkit for the purpose of applying competition 

law but was rather “an endeavor fraught with numerous uncertainties.”
 706

 

Later, the German NCA explained that, although consumer welfare plays an important role 

in its work, it is not the primary goal of enforcement.
707

 Article 101(3) TFEU is seen as a 

mechanism for accepting restrictive agreements that have a positive impact on competition 

interests, namely, on the competitive structure and process. This was repeated in the NCA’s 

mission statement declaring that it “bases its decisions solely on competitive criteria […] it is 

undisputed that there are other important economic and socio-political goals than ensuring 

competition. However, it is not the Bundeskartellamt’s responsibility to realise these”.
708

 

Accordingly, the German NCA has limited the types of benefits that can be examined under the 

first condition. It has taken only cost and quality efficiencies (direct economic benefits)
709

 and 

industrial policy considerations related to security of supply, bargaining power, the functioning of 

online platforms, and elimination of “white spots” of Internet access into account (direct economic 

and non-economic benefits).
710

 Other benefits, such as facilitating highly risky investments, reducing 

costs that could indirectly improve R&D efforts, and reducing the deficit in health care providers, could 

not be taken into account.
711

 This was recently confirmed by the Dusseldorf Higher Regional Court.
712
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consumer welfare standard was not only contrary to the German approach but also conflicted 

with the “well-established approach of European jurisprudence”.705 He affirmed that a consumer 

welfare standard did not provide a theoretical toolkit for the purpose of applying competition 

law but was rather “an endeavor fraught with numerous uncertainties.” 706 

Later, the German NCA explained that, although consumer welfare plays an important role 

in its work, it is not the primary goal of enforcement.707 Article 101(3) TFEU is seen as a 

mechanism for accepting restrictive agreements that have a positive impact on competition 

interests, namely, on the competitive structure and process. This was repeated in the NCA’s 

mission statement declaring that it “bases its decisions solely on competitive criteria […] it is 

undisputed that there are other important economic and socio-political goals than ensuring 

competition. However, it is not the Bundeskartellamt’s responsibility to realise these”.708 

Accordingly, the German NCA has limited the types of benefits that can be examined under the 

first condition. It has taken only cost and quality efficiencies (direct economic benefits)709 and 

industrial policy considerations related to security of supply, bargaining power, the functioning of 

online platforms, and elimination of “white spots” of Internet access into account (direct economic 

and non-economic benefits).710 Other benefits, such as facilitating highly risky investments, reducing 

costs that could indirectly improve R&D efforts, and reducing the deficit in health care providers, could 

not be taken into account.711 This was recently confirmed by the Dusseldorf Higher Regional Court.712 

704 See Section 5.3.2 above. 
705 (Heitzer 2008), 3. See Section 4.4.1 above. 
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While the German NCA has largely limited the possibility of taking non-economic benefits 

into account under Article 101(3) TFEU, it has not utterly excluded the consideration of 

environmental benefits. In Container glass (2007), for instance, the NCA reviewed the 

establishment by German container glass manufacturers of a glass recycling company to jointly 

purchase all the waste glass recovered from household rubbish collection. With reference to the 

policy-linking clause and an environmental study, the undertakings claimed that the agreement 

saved natural resources, reduced energy use, and lowered emissions.
713 

The NCA admitted that 

the possibility of taking such benefits into account under Article 101(3) TFEU depends on the 

broader question of whether the Article is limited to benefits to individual consumers or can also 

take benefits to society as a whole into account. Yet, the NCA decided to leave this question 

open, noting that, in any case, less restrictive measures could have achieved the same 

environmental aims.
714

 Recently, in Round timber in Baden-Württemberg (2017), the Dusseldorf 

Higher Regional Court excluded the possibility of examining such benefits, holding that 

sustainability concerns related to the management of forests, climate, water balance or clean 

air could not be taken into account under Article 101(3) TFEU.
715

 

Despite this narrow reading, the German NCA has used Article 101(3) TFEU to examine 

agreements that formed an inherent part of the implementation of a national law. In those 

cases, the NCA gave deference to the legal source of the restriction of competition. For 

example, in Coordination of tenders for sales packaging waste collection services by compliance 

schemes (2011), the NCA found, with reference to the German Packaging Ordinance, that the 

conditions of Article 101(3) TFEU had been fulfilled. An amendment to the Ordinance had 

obliged compliance schemes for sales packaging waste to coordinate their tenders via a newly 

established joint body.
716

 Yet, the amendment did not make any stipulations as to the form of 

the coordination. The NCA affirmed that, while the form of coordination chosen by the 

undertakings fell within Article 101(1) TFEU, it was justified by Article 101(3) TFEU as a 

713
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necessary element of the scheme.
717

 Notably, the NCA chose to label environmental benefits as 

cost savings stemming from the collaboration rather than as non-economic environmental 

benefits. In comparison, when the Commission examined a similar system in DSD (2001), it tied 

the exemption to environmental benefits.
718

  

More recently, in Construction of corvettes (2017), the German NCA decided not to initiate 

proceedings against the planned participation of a German undertaking in a consortium for the 

construction and supply of corvette class ships that had been commissioned by the German 

armed forces. The Public Procurement Tribunal at the Bundeskartellamt held that the planned 

award of the tender to the consortium did not comply with public procurement provisions, as 

the consortium was the only undertaking that had been invited to participate in the bidding 

procedure.
719

 However, the German NCA found that the tender could nonetheless meet the 

legal requirements for an exemption under Article 101(3) TFEU. 

The above examples show that, although the German NCA had not declared that Article 101 

TFEU was inapplicable to situations of state involvement, it has accepted broader types of non-

economic benefits, which would otherwise probably not justify an Article 101(3) exception. This 

approach was also recently enunciated by the German legislator and is elaborated in Chapter 

.
721

 As described in Chapter , the Commission and most other NCAs have accepted similar 

agreements by applying Article 101(1) TFEU balancing tools rather than Article 101(3) TFEU. 

To conclude, the five NCAs have adopted very different approaches to the types of benefits that 

can be examined under Article 101(3) TFEU and by using the balancing method. While some have 

followed a lenient approach similar to the Commission’s and EU Courts’ prior to modernisation, 

others have narrowed the scope of the Article by following the Commissions’ new approach.  

717
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6.3. Intensity of control  

In addition to variations in the methods guiding balancing and the types of relevant benefits, the 

NCAs have applied different levels of intensity of control when assessing the four conditions of 

Article 101(3) TFEU. The UK, German, and Hungarian NCAs have generally applied the conditions 

strictly. The Dutch NCA, and to a lesser degree the French NCA, have taken a sectoral approach in 

which the intensity of control has varied according to the type of agreement or sector concerned. 

 Strict control (UK, Germany, and Hungary) 6.3.1.

The empirical findings reveal a strict application of the four conditions of Article by the UK, 

German, and Hungarian NCAs.  

The UK NCA has mostly rejected outright the possibility of an exception, noting that the 

undertakings had not invoked Article 101(3) TFEU or had done so in an undetailed manner.
722

 In 

the remaining proceedings, however, the NCA provided an exhaustive analysis of Article 101(3) 

TFEU. It rejected all claims for exceptions, highlighting that they should be based on robust 

evidence proving appreciable and objective economic benefits.
723

 Like the Commission’s approach 

following modernisation, the UK NCA has inverted the examination of the second and third 

conditions, and taken only benefits resulting from indispensable restrictions into account.
724

 

The Hungarian NCA has adopted a similar approach. Until 2005, the NCA accepted almost 

all claims invoking an Article 101(3) defence as long as the agreements had not set prices 

directly. Those exceptions were mostly justified with reference to the agreements’ contribution 

to rationalising national markets. They merited a flexible interpretation of the conditions of 

Article 101(3) TFEU, which was not based on quantification of the alleged benefits.
725

 However, 

since 2006, the NCA has adopted a stricter approach, leading it to deny exceptions in most 

cases.
726

 This strict approach was especially prominent since the NCA generally chose to enforce 

agreements in sectors that were prone to balancing, such as regulated professions, liberalised 

722
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 Moreover, the NCA has refused claims for an 

Article 101(3) TFEU defence even when national law protected the relevant non-competition 

interest. In Online distribution of contact lenses (2015), for instance, the NCA declared that a 

rebate system for contact lenses that discriminated against online distributors could not be 

justified for public health reasons. It held that a national regulation requiring all distributors to 

have a physical shop did not change this analysis, since it was not the duty of manufacturers to 

ensure distributor compliance with relevant sector-specific regulations.
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At the same time, the Hungarian NCA adopted a more lenient standard to review 

agreements that could “almost” benefit from a provision of a BER or the Commission’s 

guidelines. In British American Tobacco group (2006), for instance, the NCA examined an 

exclusive distribution agreement between undertakings having a higher market share than the 

one prescribed by the Vertical BER. The NCA nevertheless granted an exception for the 

agreement without engaging in a full analysis of Article 101(3) TFEU. It explained that since the 

BER was denied due only to the high market share, it was sufficient to examine the fulfilment of 

the fourth elimination of competition condition.
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 The only other two exceptions granted by the 

NCA following 2006 involved similar circumstances.
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 The NCA relied on the presumptions set 
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in BERs and the Commission’s guidelines and only assessed the parts of the agreements that 

failed the BER or guidelines. The Commission and German NCA, by comparison, adopted a 

different approach to such matters, which will be detailed in Chapter 4 Section 6.1.  

The German NCA took an even stricter approach. It mostly refused to grant exceptions due to 

failing to fulfil the benefit and indispensability conditions of Article 101(3) TFEU,
732

 and in a few
 

proceedings due to failure to fulfil the fair share condition.
733

 Moreover, even when a non-competition 

interest was regarded as relevant, the balancing of competition and non-competition interests often 

tilted in favour of the former. In fact, the empirical findings show that in several instances the NCA 

was unwilling to accept practices that were approved by other competition enforcers. This 

demonstrates how a strict intensity of control affects the balancing under Article 101(3) TFEU: 

First, in Long-term gas supply (2007, 2009), the German NCA and courts refused to grant an 

exception for long-term gas supply contracts because of their long duration and high purchasing 

obligations.
734

 The non-compete obligations in those contracts were shorter than those prescribed 

by the Commission’s Vertical BERs and restrictions that had been accepted by the Commission.
735

  

Second, in Pecuniary loss liability risks for auditors and chartered accountants (2008), the NCA 

prohibited insurance companies from jointly insuring the pecuniary loss liability risks run by auditors 

and chartered accountants in an insurance pool. The undertakings referred to the Commission’s 

decision in P&I Club (1985) and the insurance BER, arguing that an exception was warranted due to 

coinsurance benefits.
736

 They claimed that although the BER was inapplicable due to the 

undertakings’ high market share, the BER should be understood as the EU legislator’s 

business relations exclusively, on a long-term basis, with its founders. The exception was based on 
the agreement’s contribution to cost- saving effects through the joint purchase and coordination 
involved in the distribution of goods to the outlets.  
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exceed 30% to 50%. In IP/00/297 Gas Natural/Endesa (2006), which involved an Article 102 TFEU 
infringement, the Commission accepted a duration of twelve years. 
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acknowledgment that the three first conditions of Article 101(3) TFEU applied.
737

 The NCA rejected 

the argument, noting the agreement did not create benefits and was not indispensable.
738

  

Third, the German NCA developed a unique approach to the so-called price parity or most 

favoured nation (“MFN”) clauses used in online platforms. According to those clauses, a supplier 

agrees to grant a platform the best terms and conditions it makes available to any third party. 

There are two types of MFN clauses: Those that ensure that the price and terms quoted 

through the platform are not higher than those available on the upstream supplier’s website 

(“narrow MFN”), and those which also apply to other platforms and channels (“wide MFN”).
739

  

Although many NCAs objected to a wide MFN, the German NCA also opposed narrow MFN 

clauses. The NCA first prohibited a wide MFN clause in Amazon (2013) and HRS-Hotel Reservation 

Service (2013).
740

 In Booking.com (2015), it extended the prohibition to narrow MFN clauses. It 

rejected the claim that a narrow MFN was justified by general benefits related to online hotel 

platforms, such as generating traffic, bundling demand, better utilisation rate for hotels, improved 

access to foreign customers, economies of scale, reduction of search costs for end-consumers, 

and transparent pricing. It concluded that such benefits were irrelevant under Article 101(3) TFEU 

and that only direct benefits stemming from a narrow MFN clause could be examined.
741

 

The German prohibition of narrow MFNs clearly deviated from the approaches of other NCAs that 

had accepted the very same clause. In fact, in July 2015, following investigations by several NCAs and 

with the help of the Commission, Booking.com implemented a narrow MFN clause throughout the 
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competition on quality, or the "searchability" of products. It held that, even if such benefits persisted, a 
wide MFN would result in increased prices. Hence, the clause failed to provide consumers with a fair 
share and went beyond what was necessary to achieve the aim. See B6-46/12 Amazon (2013), 2-3. The 
case was informally closed after Amazon removed the clauses from their contracts with its dealers; B9-
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EU.
742

 A total of 25 NCAs publicly accepted or tacitly endorsed Booking’s commitment, some by 

means of commitments.
743

 Mundt, the president of the German NCA, explained that the divergent 

German approach was conceivable since the decision concerned the German market.
744

 This 

explanation, however, is unconvincing. The German NCA applied Article 101 TFEU in a case that 

affected trade between Member States. Therefore, it was bound to the limits of Article 101(3) TFEU. 

Interestingly, the conflict between the German NCA and the other NCAs’ interpretations of 

Article 101(3) TFEU was subject to judicial review by the Dusseldorf Higher Regional Court. The 

undertakings claimed that by adopting a view divergent from the majority of NCAs, the German 

NCA had breached its obligation to apply Article 101 TFEU in a uniform manner as required under 

Regulation 1/2003 and derived from the duty of sincere cooperation in the sense of Article 4(3) 

TEU. The Court, nevertheless, rejected those claims. It maintained that the fact that various NCAs 

had adhered to interpretations of issues that were not settled by law did not hinder an NCA from 

issuing a decision. According to the Court, the correct application of the law was the sole decisive 

factor in the duty of an NCA to enforce EU competition law effectively. Therefore, simply counting 

the number of NCAs advocating for one or another interpretation of the law was not required.
 745

 

While the Dusseldorf Higher Regional Court’s judgment may comply with the black letter of the 

Treaties, it does not observe the spirit of Regulation 1/2003. Accommodating conflicting decisions 

of NCAs with respect to a single agreement has detrimental effects on the uniformity and legal 

certainty of balancing, which lies at the heart of the decentralized enforcement regime.
746

 

 Varying control (the Netherlands and France) 6.3.2.

The Dutch NCA was less consistent and more flexible in applying the four conditions of Article 

101(3) TFEU in comparison to the UK, Hungarian, and German NCAs. The empirical findings 

742
 In contrast to wide MFNs, narrow MFNs constitute a less intrusive restriction on pricing or terms, and 

do not involve many of the competition concerns of wide MFN. See (Ezrachi 2015), 506-507. 
743

 Commitments were adopted in Italy, Sweden, France, Denmark, Ireland and Austria. See European 
Commission Daily News 21/04/2015; (Ezrachi 2015), 512; (Heinz 2016), 531. Since other NCAs have 
accepted narrow MFN by way of commitments, they have not discussed in depth how, and if, they 
complied with the four conditions of Article 101(3) TFEU. One exception is the Swedish NCA decision, 
which submitted that a narrow MFN reduced the risk of free riding on investments made by Booking.com. 
See Swedish Competition Authority, Bookingdotcom Sverige AB and Booking.com (15 April 2015) Ref: 
596/2013, para 30. A similar positive position to narrow MFN clauses was adopted by the UK NCA in CMA 
- Private Motor Insurance Market Investigation: Final Report of September 2014, para 8.56. 

744
 See in (Ezrachi 2015), 513. 

745
 Kart 1/16 (V) Booking (2016), para 107-115. 

746
 The German NCA and courts have also adopted diverging interpretations of the balancing principles 

embedded in BERs, as elaborated in Chapter 4, Section 5. 

EU.742 A total of 25 NCAs publicly accepted or tacitly endorsed Booking’s commitment, some by 

means of commitments.743 Mundt, the president of the German NCA, explained that the divergent 

German approach was conceivable since the decision concerned the German market. 744  This 

explanation, however, is unconvincing. The German NCA applied Article 101 TFEU in a case that 

affected trade between Member States. Therefore, it was bound to the limits of Article 101(3) TFEU. 

Interestingly, the conflict between the German NCA and the other NCAs’ interpretations of 

Article 101(3) TFEU was subject to judicial review by the Dusseldorf Higher Regional Court. The 

undertakings claimed that by adopting a view divergent from the majority of NCAs, the German 

NCA had breached its obligation to apply Article 101 TFEU in a uniform manner as required under 

Regulation 1/2003 and derived from the duty of sincere cooperation in the sense of Article 4(3) 

TEU. The Court, nevertheless, rejected those claims. It maintained that the fact that various NCAs 

had adhered to interpretations of issues that were not settled by law did not hinder an NCA from 

issuing a decision. According to the Court, the correct application of the law was the sole decisive 

factor in the duty of an NCA to enforce EU competition law effectively. Therefore, simply counting 

the number of NCAs advocating for one or another interpretation of the law was not required. 745 

While the Dusseldorf Higher Regional Court’s judgment may comply with the black letter of the 

Treaties, it does not observe the spirit of Regulation 1/2003. Accommodating conflicting decisions 

of NCAs with respect to a single agreement has detrimental effects on the uniformity and legal 

certainty of balancing, which lies at the heart of the decentralized enforcement regime.746 

 Varying control (the Netherlands and France) 6.3.2.

The Dutch NCA was less consistent and more flexible in applying the four conditions of Article 

101(3) TFEU in comparison to the UK, Hungarian, and German NCAs. The empirical findings 

742 In contrast to wide MFNs, narrow MFNs constitute a less intrusive restriction on pricing or terms, and 
do not involve many of the competition concerns of wide MFN. See (Ezrachi 2015), 506-507. 

743 Commitments were adopted in Italy, Sweden, France, Denmark, Ireland and Austria. See European 
Commission Daily News 21/04/2015; (Ezrachi 2015), 512; (Heinz 2016), 531. Since other NCAs have 
accepted narrow MFN by way of commitments, they have not discussed in depth how, and if, they 
complied with the four conditions of Article 101(3) TFEU. One exception is the Swedish NCA decision, 
which submitted that a narrow MFN reduced the risk of free riding on investments made by Booking.com. 
See Swedish Competition Authority, Bookingdotcom Sverige AB and Booking.com (15 April 2015) Ref: 
596/2013, para 30. A similar positive position to narrow MFN clauses was adopted by the UK NCA in CMA 
- Private Motor Insurance Market Investigation: Final Report of September 2014, para 8.56. 

744 See in (Ezrachi 2015), 513. 
745 Kart 1/16 (V) Booking (2016), para 107-115. 
746 The German NCA and courts have also adopted diverging interpretations of the balancing principles 

embedded in BERs, as elaborated in Chapter 4, Section 5. 

EU.742 A total of 25 NCAs publicly accepted or tacitly endorsed Booking’s commitment, some by 

means of commitments.743 Mundt, the president of the German NCA, explained that the divergent 

German approach was conceivable since the decision concerned the German market. 744  This 

explanation, however, is unconvincing. The German NCA applied Article 101 TFEU in a case that 

affected trade between Member States. Therefore, it was bound to the limits of Article 101(3) TFEU. 

Interestingly, the conflict between the German NCA and the other NCAs’ interpretations of 

Article 101(3) TFEU was subject to judicial review by the Dusseldorf Higher Regional Court. The 

undertakings claimed that by adopting a view divergent from the majority of NCAs, the German 

NCA had breached its obligation to apply Article 101 TFEU in a uniform manner as required under 

Regulation 1/2003 and derived from the duty of sincere cooperation in the sense of Article 4(3) 

TEU. The Court, nevertheless, rejected those claims. It maintained that the fact that various NCAs 

had adhered to interpretations of issues that were not settled by law did not hinder an NCA from 

issuing a decision. According to the Court, the correct application of the law was the sole decisive 

factor in the duty of an NCA to enforce EU competition law effectively. Therefore, simply counting 

the number of NCAs advocating for one or another interpretation of the law was not required. 745 

While the Dusseldorf Higher Regional Court’s judgment may comply with the black letter of the 

Treaties, it does not observe the spirit of Regulation 1/2003. Accommodating conflicting decisions 

of NCAs with respect to a single agreement has detrimental effects on the uniformity and legal 

certainty of balancing, which lies at the heart of the decentralized enforcement regime.746 

 Varying control (the Netherlands and France) 6.3.2.

The Dutch NCA was less consistent and more flexible in applying the four conditions of Article 

101(3) TFEU in comparison to the UK, Hungarian, and German NCAs. The empirical findings 

742 In contrast to wide MFNs, narrow MFNs constitute a less intrusive restriction on pricing or terms, and 
do not involve many of the competition concerns of wide MFN. See (Ezrachi 2015), 506-507. 

743 Commitments were adopted in Italy, Sweden, France, Denmark, Ireland and Austria. See European 
Commission Daily News 21/04/2015; (Ezrachi 2015), 512; (Heinz 2016), 531. Since other NCAs have 
accepted narrow MFN by way of commitments, they have not discussed in depth how, and if, they 
complied with the four conditions of Article 101(3) TFEU. One exception is the Swedish NCA decision, 
which submitted that a narrow MFN reduced the risk of free riding on investments made by Booking.com. 
See Swedish Competition Authority, Bookingdotcom Sverige AB and Booking.com (15 April 2015) Ref: 
596/2013, para 30. A similar positive position to narrow MFN clauses was adopted by the UK NCA in CMA 
- Private Motor Insurance Market Investigation: Final Report of September 2014, para 8.56. 

744 See in (Ezrachi 2015), 513. 
745 Kart 1/16 (V) Booking (2016), para 107-115. 
746 The German NCA and courts have also adopted diverging interpretations of the balancing principles 

embedded in BERs, as elaborated in Chapter 4, Section 5. 



show that the Dutch NCA adapted the application of Article 101(3) TFEU to the relevant sector. 

In general, Article 101(3) TFEU was only discussed in a very small number of proceedings. In 

most instances, the possibility of granting an exception was promptly rejected without in-depth 

analysis.
747

 Yet, as examined above, the NCA interpreted the conditions of the Article loosely 

when it assessed sustainability agreements.
748

  

Similarly, the French NCA used a loose and flexible legal test to justify Article 101(3) TFEU 

exceptions, especially prior to 2009. This is demonstrated in Fair Trade (2006), in which the 

French Minister of the Economy asked the NCA to examine the operating conditions of a fair 

trade trademark system. The system set higher prices for fair trade products; this aimed to 

improve the living conditions of producers and the means of production in developing countries. 

The NCA held that such price setting might be justified given its positive effects on both the 

environment and the social conditions in developing countries. 

The French NCA applied a loose legal analysis to evaluate environmental benefits. It held that the 

agreement could be justified due to its “general” contribution to the protection of the environment, an 

interest that is protected by both EU and national policy papers.
749

 Referring to the Commission’s 

Horizontal Guidelines (2001) and Carbon Gas Technologie (1983) decision,
750

 the NCA maintained that 

when an agreement produces a positive rate of return for consumers in reasonable payback periods, 

there is no need to calculate the environmental benefits.
751

 The NCA overlooked the Commission 

Article 101(3) Guidelines (2004), which instigated a stricter standard for the calculation of benefits.
752

 

Similarly, the assessment of social benefits entailed a broad interpretation of Article 101(3) 

TFEU. The NCA admitted that improving social conditions in developing countries was a benefit that 

fell outside the regular scope of Article 101(3) TFEU. It could not be considered to constitute 

economic progress in the meaning of the first condition of the Article. Rather, other instruments 

such as taxation, social legislation, and public services were better suited to help achieve such 

aims.
753

 The NCA also acknowledged that it was unclear whether benefits to farmers from non-EU 

countries (“extra-territorial benefits”) could be taken into account.
754

 Yet, it decided to leave this 
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question open, noting that such benefits could, in any case, be included insofar as they produced 

effects in EU markets. By interpreting the first benefit condition of Article 101(3) TFEU broadly, the 

NCA had invoked indirect economic and non-economic benefits such as the establishment of a 

reference price system, the creation of employment opportunities, and a boost to the 

competitiveness of EU markets.
755

 Those benefits do not seem to align with the standard set by the 

Commission’s Article 101(3) Guidelines (2004), which requires a direct causal link between the 

agreement and the benefits
756

 and considerably limits the use of non-economic benefits.  

The application of the second fair share condition also demanded a flexible interpretation of Article 

101(3) TFEU. The French NCA noted that the fair trade system was likely to increase the price of fair 

trade products.
757

 However, the fair share could be realised by means of the improved quality of the 

product.
 758

 Alternatively, the fair trade products could be perceived as introducing a new “service” of 

solidarity. This assures consumers that the premium paid for the fair trade product is used for the 

benefit of the third-country workers and population (e.g. improved wages, education, health or 

technology), and is not pocketed by EU producers.
759

 At first sight, this argument resembles the 

CJEU’s Article 101(1) TFEU case law declaring that agreements operating on solidarity principles are 

not prohibited by the Article.
760

 However, unlike the Article 101(1) TFEU case law, Fair trade examined 

an agreement between economic operators having a commercial purpose. The French NCA’s 

argument thus shifts the classification of solidarity - from a social interest to a commodity. 

The loose application of Article 101(3) TFEU was also reflected in other cases heard by the 

French NCA. For instance, the NCA used the protection of non-economic benefits enshrined in 

national legislation as a benchmark for assessing whether there was a benefit under Article 101(3) 

TFEU, instead of requiring economic evidence. In Cycle and cycle products (2006), it found that 

safety concerns regulated by national legislation could justify an exception as long as the 

restriction was limited to what was necessary.
761

 On the other side of the same coin, in Heating, 

ceramic sanitary and plumbing equipment (2006), manufacturers and sellers concluded a series of 

agreements limiting the resale of heating products to professional fitters. The French NCA rejected 

the claim that the restriction was warranted due to safety requirements related to the insulation of 
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heating equipment using fuel and gas. It noted that even if the insulation of such products was 

unsafe, the applicable national regulations did not restrict their sale to professional installers.
762

 

Gradually, however, the French NCA tightened the standard for an Article 101(3) TFEU 

defence. In addition to the shift from a long-term broad to a short-term narrow consumer welfare 

standard,
763

 the NCA demanded economic evidence to substantiate the alleged benefit and fair 

share, and carefully applied the indispensability condition.
764

 Indeed, the empirical findings reveal 

that, since 2010, Article 101(3) TFEU has not been successfully invoked in France.
765

 

6.4. National equivalent provisions 

The national approaches to balancing have also been affected by the wording of national 

provisions equivalent to Article 101(3) TFEU. This section shows that this has not only affected 

the balance of purely national cases but has also sometimes had spillover effects on the 

interpretation of Article 101(3) TFEU in mixed-case scenarios in which the EU provision applied. 

Regulation 1/2003 obliges the Member States to apply Article 101 TFEU in parallel to 

national competition law when an agreement affects trade between the Member States.
766

 Yet, 

EU law does not affect the scope of the national provisions equivalent to Article 101(3) TFEU. 

Consequently, whereas the laws of some Member States closely mirror the wording of Article 

101(3) TFEU, others have opted for different formulations. Of the five Member States examined 

in this dissertation, the wording of the German, Dutch and UK national equivalent provisions is 

identical to the wording of Article 101(3) TFEU.
767

 The wording of the French and Hungarian 

exceptions, as elaborated below, differs from the EU counterpart. 

In Hungary, this difference has had an only limited impact in practice. The Hungarian 

exception is worded similarly to Article 101(3) TFEU but adds that the first benefit condition is 
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fulfilled when an agreement contributes to “the protection of the environment”.
768

 The empirical 

findings, however, affirm that, in practice, the NCA has not accepted agreements on this basis.
769

 

Yet, in France, the different wording of the exception has had an impact in practice, even in 

mixed-cases.
770

 As such, it provides an illuminating example of how a national law can affect 

balancing in a decentralised regime. The French exception differs from Article 101(3) TFEU in 

two ways. First, it applies to agreements aimed at creating or maintaining jobs.
771

 This is a non-

economic benefit for society as a whole. Second, the French provision grants exceptions for 

“practices which may consist of organizing, for agricultural products or products of agricultural 

origin, under the same brand or trade name, the production volumes and quality and the 

commercial policy, including by agreeing a common transfer price”.
772

 

The French NCA had long insisted that the national and EU exceptions were substantively 

identical.
773

 However, this statement was not always supported by its enforcement practices, 

especially prior to 2008. The NCA held that certain agreements could escape the prohibition of 

Article 101(1) TFEU due to their positive impact on the job and agriculture markets. In mixed-cases, 

such as Fair Trade (2006), the NCA used the wording of the national exception to apply Article 

101(3) TFEU to an agreement having an effect on trade between Member States.
774

 Similarly, in a 

number of purely national cases, it used the national exception while maintaining that the result 

would have been the same even if the case had had an effect on trade between Member States.
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In later proceedings, however, the French NCA limited the scope of the national exception, 

bringing it closer to Article 101(3) TFEU. In Organisation of fruit and vegetable processing 

industry (2008) and Dairy (2009), the NCA took a favourable view of the creation of 
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associations of producer organisations - as long as they did not have a dominant market 

position. To arrive at this conclusion, the NCA referred to the standards established by the 

Commission Article 101(3) Guidelines.
776

 It interpreted the agriculture exception as an example 

of one type of economic benefit that could be examined under the national exception. This line 

of reasoning was repeated in Endive (2012). The NCA held that, when assessing agriculture 

agreements, the concept of economic progress hinged mainly on two complementary 

objectives: consumer welfare via the improvement of product quality, and the production 

conditions.
 
Consequently, the NCA analysed the national exception with reference to the 

Commission Article 101(3) Guidelines.
777

 

6.5. National courts  

Regulation 1/2003 envisioned an essential role for national courts in ensuring the consistent and 

effective application of Article 101 TFEU.
778

 Yet, the influence of the national courts on the 

enforcement of Article 101 TFEU in general and 101(3) TFEU in particular has been greatly 

underappreciated by legal scholarship. This might be a result of the limited visibility of national court 

judgments in comparison with the practices of the Commission and NCAs, which operate within the 

ECN network of EU competition authorities. Unlike the NCAs, national courts are required to 

transmit judgments concerning the application of Article 101 TFEU to the Commission only after 

they have been notified to the parties. Although the Commission can submit its observations to the 

national courts, it cannot take over a case the way it can with respect to NCA investigations.
779

 

The practice of national courts, however, is a noteworthy subject of study. As clearly 

illustrated by the Dusseldorf Higher Regional Court’s judgment in Booking.com described 

above,
780

 national courts may create significant convergence when interpreting the national 

balancing principles. The national courts’ approaches to balancing thus have an important 

bearing on effectiveness, uniformity and legal certainty.  
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Against this backdrop, Figure 3.12 summarises the number of appeals appearing before national 

courts that have scrutinised the application of Article 101(3) TFEU by NCAs. It specifies the number of 

proceedings in which the application of Article 101(3) TFEU has been appealed (blue columns) and 

the number of cases in which the courts have overturned NCA decisions (red columns).  

Figure 3.12: Article 101(3) TFEU, national courts (May 2004-2017) 

Each appeal instance at which a case was examined is counted as an independent appeal 

The figure yields two interesting observations. First, it shows that most national courts have 

examined the application of Article 101(3) TFEU in only a relatively small number of cases. This could 

be explained by the small invocation rate of Article 101(3) TFEU before NCAs and the use of informal 

measures to examine Article 101(3) TFEU issues, which are unlikely to be appealed (see Figure 

3.10). As a result, national courts have had only a few opportunities to scrutinise Article 101(3) TFEU 

balancing. Hungary represents a clear exception to this rule. The Budapest Metropolitan has 

reviewed various appeals on the application of Article 101(3) TFEU, which were often re-examined 

by the Budapest Appeal Court as a second instance for appeal, or by the Curia in the third instance. 

Second, the figure reveals that national courts have been exceptionally careful in interfering 

with NCA decisions. They have mostly affirmed the NCAs’ analyses and shown deference to their 

discretion. The UK courts, however, present a special case. The CAT has applied strict and 

intensive scrutiny to the application of Article 101(3) TFEU. In fact, the empirical findings show 

that the Court has set aside all appeals to NCA decisions refusing exceptions due to flaws in the 

assessment procedure.
781

 At the same time, the CAT has not explained how Article 101(3) TFEU 

ought to be applied in those cases. This practice is rather unfortunate. As an Article 101(3) TFEU 
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exception was examined in only 5 decisions of the UK NCA and was overturned in 3, there are 

grounds for concern that the UK national interpretation of Article 101(3) TFEU remains unclear. 

The empirical findings show that although national courts have full jurisdiction to engage in 

Article 101(3) TFEU balancing, they have done so infrequently. This limited involvement raises 

doubts as to the degree that national judiciaries have actually ensured the effectiveness, 

uniformity and legal certainty of balancing in practice, as intended by the decentralised 

enforcement regime of Regulation 1/2003.  

6.6. Interim conclusion  

Given the lack of a clear and binding EU balancing framework, the NCAs have developed very 

different approaches to Article 101(3) TFEU balancing. While some NCAs have converged with the 

balancing principles advocated by the Commission, others have explicitly or inexplicitly deviated from 

that approach. This has created serious uniformity concerns. The NCAs have reached conflicting 

decisions with respect to the same or similar agreements and adopted different balancing principles. 

The fragmentation of Article 101(3) TFEU balancing impedes the level playing field and legal 

certainty of economic actors across the EU, exposing undertakings to multiple balancing standards. 

7. NORMATIVE BENCHMARKS 

This chapter has pointed to changes in Article 101(3) TFEU balancing, both over time and 

between competition enforcers. In particular, it has shown that modernisation has resulted in a 

trade-off between a higher effectiveness of balancing on the one hand, and weaker uniformity 

and legal certainty on the other. The old ex-ante centralised enforcement regime promoted 

uniformity and legal certainty but was not fully effective in protecting competition. Non-

competition interests were given priority over competition interests, balancing was highly sectoral, 

and was not based on a clear legal or economic balancing process. The modernisation aimed to 

promote effectiveness by introducing economic tools to guide balancing. Yet, the new ex-post 

decentralised enforcement inherently suffers from uniformity and legal certainty difficulties. The 

compatibility of agreements with Article 101(3) TFEU is assessed ex-post, and the more economic 

approach merits a case-specific evaluation of complex economic issues. Balancing is guided by 

vague and general balancing standards, rather than by precise balancing rules.
782
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Before detailing the compatibility of Article 101(3) TFEU balancing with the normative 

benchmarks, it should be noted that the Commission’s attempts to increase the effectiveness of 

balancing as part of modernisation have had a limited impact in practice. The empirical findings 

presented in this chapter have demonstrated that the Article was seldom used after May 2004. 

Therefore, the assessment below only reflects situations in which the Article was applied. The 

impact of the choice to refrain from applying the Article is discussed in Chapter 8. 
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7.1. Effectiveness  

Prior to modernisation, Article 101(3) TFEU balancing had been condemned as ineffective. From 

a substantive point of view, Article 101(3) TFEU exemptions were not always, or at least not 

primarily, based on economic principles or corrective motives. They were not directed at the 

protection of competition as such. By invoking the workable competition standard, balancing 

could advance multiple non-competition interests. It was applied in a sectoral manner, thereby 

furthering market integration, industrial policy, and other non-economic benefits.
783

 This, 

together with the Commission’s practice of subjecting the exemptions to modification, was 

criticised as a form of market regulation. Moreover, the process of balancing was based on a 

loose legal analysis in which non-economic benefits frequently overpowered the competitive 

harm. The method of balancing was heavily dependent on the form of the agreement and on 

the relevant sector. It was not based on coherent economic principles or an analysis of the 
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effects of the agreement. The Commission and EU Courts have set a low threshold for fulfilling 

the four conditions of Article 101(3) TFEU, especially in regulated and liberalised markets.
784

 

Admittedly, from a procedural point of view, the old notification regime had a certain 

positive effect on the effectiveness of balancing. It allowed the Commission to negotiate with 

the undertakings the terms for exemptions prior to the implementation of an agreement. The 

Commission could strike a precise balance in borderline cases.
785

 Yet, such effectiveness should 

not be overestimated. Only a limited number of the notified agreements were subject to a 

formal decision, while most agreements were assessed by means of an informal comfort letter 

without a detailed competition analysis.
786

 

The more economic approach was expected to increase the effectiveness of Article 101(3) 

TFEU balancing. The Commission’s new guidelines and policy papers called for balancing based 

on a short-term narrow consumer welfare standard and confined to economic benefits. The 

Commission rationalised balancing and attempted to limit the competition enforcers’ discretion 

to take account of non-competition interests. This market-driven balancing relied on effect-

based, economic principles and corrective aims.  

In practice, however, the empirical findings presented in this chapter indicate that the 

effectiveness was not fully achieved. First, not all competition enforcers adhered to the 

Commission’s new approach. The more economic approach was based on the Commission’s soft 

law and practice and thus was not binding. This chapter has shown that the NCAs had different 

standards for applying Article 101(3) TFEU (short-term narrow or long-term broad consumer 

welfare, or rejecting such standards) and took account of different types of benefits (direct and 

indirect economic and non-economic benefits) while applying various levels of intensity of control.
787

 

Second, the Commission’s guidelines, as such, were not entirely compatible with the more 

economic approach.
788

 An effects-based approach is premised on the need to tailor the 

competitive analysis on a case-by-case basis, according to the effects and the market factors of 

each agreement. The Commission’s guidelines, on the other hand, articulated presumptions 

based on categories of restrictions. Those presumptions were not dependent on market-specific 
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factors. For instance, the more economic approach did not modernise the analysis of hard-core 

restrictions, which are almost always treated as incompatible with Article 101 TFEU. 

It should be noted that it is difficult to assess the effectiveness of Article 101(3) TFEU in 

light of the small number of cases discussing its application following modernisation and an 

almost complete lack of cases demonstrating its successful application. This, as elaborated in 

the following section, has also hampered the uniformity and legal certainty of balancing. 

7.2. Uniformity and legal certainty  

One key merit of the old centralised notification regime was that it provided a highly unified and 

certain application of Article 101(3) TFEU. The centralised regime was justified with reference to 

the considerable discretion involved in the application of Article 101(3) TFEU. Although the 

Commission did not develop a set of coherent balancing principles, undertakings learned of the 

compatibility of an agreement prior to its implementation (albeit more often than not by means 

of informal comfort letters). In addition, the Commission took a fairly transparent and 

predictable form-based approach which permitted certain types of restrictions and prohibited 

others according to formalistic rules of thumb.
789

 

The modernisation brought with it the inherent risk of upsetting the uniformity and legal 

certainty of balancing. From a procedural point of view, the switch to a self-assessment regime 

had produced a certain degree of uncertainty. Because the Commission no longer reviewed 

each agreement ex-ante, certain grey areas involving novel questions were bound to emerge, in 

which self-assessment might be difficult to execute.
790

  

From an institutional point of view, the modernisation was not complemented by the 

establishment of a single, binding EU balancing framework. Because most of the balancing 

principles were not part of EU primary or secondary law or enshrined in the case law of the EU 

Courts, national enforcers were allowed to adopt diverging approaches. The empirical findings 

presented in this chapter suggest that the procedural safeguards of Regulation 1/2003 were 

insufficient to ensure the uniformity and legal certainty of Article 101(3) TFEU balancing. The 

NCAs adopted considerably varied interpretations, even with respect to the same agreement 

(e.g. the Booking case). As pronounced by the German court in Booking, neither the duty of 

789
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notification to the ECN network under Article 11 of Regulation 1/2003 nor the duty of sincere 

cooperation under Article 4(3) TEU, oblige the uniform and consistent interpretation of the 

Article.
791

 The possibility of divergent interpretations being adopted especially becomes a reality 

when it comes to national courts. As judiciaries, national courts are not required, formally or 

legally, to follow the non-binding interpretations of an administrative body such as the 

Commission. In addition to frustrating uniformity, this hinders legal certainty. The interpretation 

and application of Article 101(3) TFEU are dependent on the relevant competition enforcer. 

From a substantive point of view, most competition enforcers did not established a set of 

consistent and durable balancing principles which were respected over a long period of time in 

each respective Member State. This created further uncertainty, which was aggravated by 

Article 5 of Regulation 1/2003 and the CJEU’s decision in Tele2Polska, which allows NCAs to 

find, without reasoning or reporting the case to the ECN network, that there are no grounds for 

action on their part on the basis of Article 101(3) TFEU.
792

  

Moreover, balancing suffered from the legal uncertainty weakness even when the competition 

enforcers followed the Commission’s more economic approach. The more economic approach 

inherently entails balancing on a case-by-case basis, which is dependent on an agreement’s effects 

and other issue-specific factors.
793

 In particular, the calculation of an agreement’s effect on 

consumer welfare has been called a “notoriously daunting task”.
794

 Especially when the benefits are 

not easily quantifiable, balancing almost inevitably calls for a value judgment. As such, balancing 

does not follow precise balancing rules but is rather based on general balancing standards. 

This chapter submits that the Commission’s and EU Court’s practices have increased the 

risks that balancing poses to uniformity and legal certainty across the EU. First, the empirical 

findings demonstrate that the Commission issued only a limited number of Article 101(3) TFEU 

decisions following modernisation. The shift to the self-assessment regime was based on the 

assumption that the old notification regime had “enabled the Commission to build up a coherent 

body of precedent cases”.
795

 Yet, in parallel, the more economic approach focused attention on 

the substantive context. The old case law, which adhered to a form-based analysis, could not 
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guide the new effects-based self-assessment.
796

 This was especially true considering that the 

very few proceedings in which the Commission applied Article 101(3) TFEU had focused on 

economic benefits. The Commission did not explain if and how non-economic benefits could fit 

into its short-term narrow consumer welfare analysis.
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Second, the Commission refrained from issuing informal individual guidance or formal 

positive decisions. The Modernisation White Paper stressed that those two measures were 

essential for safeguarding legal certainty and uniformity in a self-assessment regime.
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 The lack 

of such decisions prevented the emergence of a body of decisions that, despite being non-

binding, could explain why the Commission believed that Article 101(3) TFEU could be 

successfully invoked, thus increasing the transparency and predictability of the Commission’s 

approach. This is further elaborated in Chapter 8 Section 6.  

Third, the risk to uniformity and legal certainty was not offset by the Commission’s 

guidelines, which were inconsistent with the balancing principles prescribed by the EU Courts’ 

case law.
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 As soft law, they could not alter the EU balancing principles. Moreover, practitioners 

and academics have repeatedly submitted that the guidelines only offered economic 

conceptualisation, using abstract economic standards and theory. They did not explain how 

balancing ought to be applied in practice.
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Finally, the risk to uniformity and legal certainty was aggravated by the practices of the 

CJEU. The CJEU was reluctant to provide a clear ruling on balancing. It failed to grasp the 

opportunity presented in cases such as GlaxoSmithKline (2009) and T-Mobile (2009) to define 

the scope of the more economic approach and the consumer welfare standard. It did not 

scrutinise the Commission’s guidelines or reveal how they could be squared with the Court’s 

previous decisions. 

The chapter has shown that in contrast to the prominence of Article 101(3) TFEU in the EU 

competition law scholarship on balancing, in practice, the Article was applied by competition 

enforcers in only a limited number of instances, post modernisation. Accordingly, one could say 
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rather than of practical importance. Indeed, as the next chapters will show, following 

modernisation, much of the consideration given to non-competition interests under Article 101 

TFEU has shifted away from Article 101(3) TFEU to other national and procedural balancing tools.
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1. INTRODUCTION 

Block exemption regulations (BERs) are traditionally perceived as having the administrative 

function of reducing the Commission’s workload.
801

 This chapter, however, submits that BERs 

have an additional role. BERs, like Article 101(3) TFEU individual exemptions, are also a tool 

that can be used to balance competition and non-competition interests.
802

  

BERs were initially introduced to EU competition law to accommodate the enormous number 

of notifications that resulted from the enforcement setup of Regulation 17/62. When the 

Commission adopted the first BER on Distribution Agreements in 1967, it was already faced with 

a backlog of 37.450 notifications. The BER successfully reduced the Commission’s workload: of 

the 40.000 notifications received by the Commission during the first years of application of 

Articles 101 and 102 TFEU, 29.500 were covered by the BER.
803

 

However, this workload-reducing function perished following the entry into force of 

Regulation 1/2003. Under the self-assessment regime, undertakings, rather than the 

Commission, are required to examine whether an agreement could benefit from the terms of a 

BER. Although the workload motivation had lost its value, the Commission decided to keep the 

special BER instrument.
804

 It did not, for example, abolish all BERs, issuing corresponding 

substitute guidelines for the application of Article 101(3) TFEU instead.  

Scholars have already noted that the BER instrument does not fit in with the new 

enforcement regime. Marcos and Sánchez Graells, for example, have described BERs as a 

“fossilised” administrative device which enacts a specific competition analysis for certain sectors 

or types of agreements without any economic justification.
805

 As such, BERs cannot be squared 

with the more economic and effects-based approach of EU competition law. Thus, they have 

maintained, following modernisation there is no longer any (proper) function for BERs, which 

distort consistent enforcement across all markets and sectors. 

801
 See Chapter 2, Section 3.2. 

802
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803
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In 1987, the Commission estimated that there were over 100.000 exclusive distribution agreements 
and over 500.000 exclusive purchasing agreements throughout the EU. See policy report 1987, 33. 
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This chapter, nonetheless, advocates a different approach. It concludes that BERs play, and 

have played in the past, an important role beside their administrative function. BERs, like Article 

101(3) TFEU individual exemptions, reflect a form of balancing between competition and non-

competition interests. They offer a pre-determined, explicit balancing tool, which promotes the 

uniformity and legal certainty of balancing. 

The chapter shows that balancing under BERs takes place on two levels: First, the adoption of 

each BER is the result of a lengthy political process involving the Member States and the EU 

institutions. It entails ex-ante balancing between the protection of competition interests on the one 

hand and the promotion of other industrial and political interests on the other. Second, the 

application of a BER to an individual agreement also involves balancing. Some BERs prescribe 

precise balancing rules which are confined to objective factual criteria. Others enact only general 

balancing standards, requiring the competition enforcer to engage in a full analysis weighing the 

harm and benefits produced by an agreement, as in the assessment of an individual exemption.
806

 

The effectiveness, uniformity, and legal certainty of balancing depend on the characteristics 

of the BERs, which have undergone a transformation over the enforcement periods. Up until the 

end of the third enforcement period (i.e. the late 1990s), BERs were based on a formalistic 

analysis. Yet, most of the BERs adopted since reflect an effects-based approach, rendering 

them more effective in protecting competition. In fact, this shift represented the first wave of 

substantive and procedural modernisation in other fields of EU competition law. 

Moreover, this chapter distinguishes between general BERs that apply to certain categories 

of business practice, and sectoral BERs that apply to specific sectors and industries. It shows 

that sectoral BERs are often more political in nature and directed at regulatory balancing aims 

that protect a broad range of non-economic benefits. Thus, sectoral BERs are generally less 

effective at protecting competition interests. Accordingly, this chapter reveals that, parallel to 

the modernisation of the BERs, the Commission has gradually abolished most sectoral BERs. 

The development of the various BERs and their categorisation (form or effects based; general 

or sectoral) are also summarised in Annex C. 

The modernisation of BERs, combined with the abolishment of most sectoral BERs, has 

represented a trade-off between increased effectiveness of balancing on the one hand, and 

806
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reduced uniformity and legal certainty on the other. The old formalistic and sectoral BERs were 

highly transparent but less effective at protecting competition. The new effect-based BERs 

require a higher level of discretion in applying the economic balancing process, a typical 

downside of the more economic approach that jeopardises the legal certainty and consistent 

application of balancing across the EU.
807

 

Before discussing the balancing embedded in BERs in detail, it should be noted that 

theoretical and empirical scholarship on BERs is scarce. Because BERs are often seen as an 

administrative tool, there are only a few studies on the rationale and function of BERs as a 

substantive legal instrument. Moreover, there is a limited number of Article 101 TFEU 

proceedings that have detailed the application of BERs. Even under the old notification regime, 

agreements falling within the scope of certain BERs were not notified to the Commission.
808

 

Other agreements that required notification were mostly assessed by means of informal 

settlements or comfort letters when they were protected by a BER.
809

  

The comprehensive quantitative and qualitative coding presented in this dissertation can 

help fill this gap. Aiming to map the balancing function of BERs, this chapter is constructed as 

follows: Section 2 presents an overview of the empirical findings on the application of BERs by 

the Commission and EU Courts. Section 3 details the balancing function of BERs. It points to the 

different balancing characteristics of the general and sectoral BERs. Section 4 analyses the 

modernisation of the BERs towards the end of the third enforcement period, and the manner in 

which this increased the effectiveness of balancing. Section 5 discusses the application of BERs 

by national enforcers while pointing out the legal certainty and uniformity challenges. Section 6 

reveals similar fragmentation in the competition enforcers’ approaches to the relationship 

between Article 101(3) TFEU individual exemptions and BERs. Finally, Section 7 concludes by 

assessing the degree to which balancing by BERs meets the normative benchmarks. It 

emphasises that even following the modernisation of the BER, they still rely on formalistic 

categories of agreements and sectors rather than on a detailed case-specific economic analysis. 

As such, while BERs generally promote legal certainty and uniformity, they inherently run 

counter to an effects-based approach. 
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2. LEGAL AND EMPIRICAL BACKGROUND  

The BER is a legal tool that automatically discharges certain categories of agreements from the 

prohibition imposed by Article 101 TFEU, without the need to undertake a detailed competition 

analysis.
810

 When an agreement is covered by the terms of a BER, undertakings are protected by a 

safe haven and are relieved from the burden to prove that the agreement fulfils the conditions of 

Article 101(3) TFEU. As such, each BER is based on the presumption that the protected categories 

of agreements satisfy “with sufficient certainty” all four conditions of the Article.
811

 It offers a rule 

of thumb by establishing a presumption of legality for relatively unproblematic cases.
812

 

Figure 4.1 indicates the number of Article 101 TFEU proceedings in which the Commission has 

examined the application of BERs. It details the total number of Article 101 proceedings (grey line), 

proceedings in which the benefits of a BER were investigated (blue line) and proceedings in which a 

BER was found to apply (red bars). In addition, it specifies the number of proceedings in which the 

withdrawal of a BER was investigated (green crosses); this will be discussed in Section 6.2 below. 

Figure 4.1: BERs, Commission 

All Article 101 TFEU proceedings rendered by the Commission, excluding comfort letters. In some proceedings, more 
than one BER was invoked, or only certain restrictions exempted 
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 The legal source for issuing BERs is found in Articles 101(3) and 103 TFEU. 
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Regulation 1218/2010 on Specialisation Agreements, Preamble 5; Regulation 772/2004 on Technology 
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Vehicles, Preamble 14. Also see Commission Article 101(3) Guidelines (2004), para 35. 
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The figure highlights two interesting findings. First, it points to the limited availability of 

empirical data on the application of BERs. This illustrates that BERs have been invoked 

infrequently (blue line). This was especially true during the fourth enforcement period, post-

modernisation. After May 2004, there was a significant drop in the number of proceedings in 

which the benefit of a BER was examined. This could be explained by reference to the 

Commission’s enforcement priorities. As elaborated in Chapter 8, the Commission has focused 

its enforcement efforts on hard-core infringements of competition, in which BERs do not apply. 

The decline in the invocation rate of BERs could also be linked to the modernisation of BERs in 

the late 1990s. The modernisation of the BER released undertakings from the duty to give 

notification of agreements that benefited from a BER.
813

 Since notification of those agreements 

was no longer given, they are not reflected in the figure.  

Second, the figure shows that the Commission found that an agreement benefited from a 

BER in only a limited number of Article 101 TFEU proceedings (red bars). As Figure 8.5 

demonstrates, the benefits of BERs were mostly acknowledged by means of comfort letters. On 

the one hand, this could indicate the success of the BER as an instrument; if BERs are clear and 

predictable legal tools, agreements that fall within the scope of a BER do not require the 

Commission’s analysis and can be exempted informally.
814

 This conclusion is reinforced by the 

observation that most cases in which the benefit of a BER was accepted were related to 

sectoral BERs (see Figure 4.3). As detailed in Section 3.2.3 below, those BERs require a more 

comprehensive competition analysis involving a wide margin of discretion for the competition 

enforcer. At the same time, since most exemptions were settled informally or by means of an 

unpublished comfort letter, the lack of detailed exemption decisions might lead to uncertainty 

about the scope of the BERs.
815

    

Next, Figure 4.2 summarises the number of Article 101 TFEU proceedings in which the EU 

Courts have reviewed the application of BERs. This includes cases in which the Courts have 

appraised (CJEU – blue line, GC - red line) and overturned (crosses) the Commission’s 

decisions. In addition, the figure details the number of proceedings in which BERs-related 

questions were referred for CJEU preliminary ruling (grey dotted line).  

813
 See Section 4.1 below. 

814
 (Greaves 1994), 9. 

815
 This touches upon the greater trend of the limited number of inapplicability decisions, as observed in 

Chapter 3, Section 2 and elaborated in Chapter 8, Section 6. 
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In some proceedings, more than one BER was invoked. The 6 proceedings before the GC in 2016 all related to 
appeals lodged against a single Commission decision. Thus, they do not represent a substantive increase in the 
number of appeals involving the application of BERs 

The figure reveals that the CJEU has regularly discussed questions relating to BERs in its 

preliminary rulings (grey dotted line). In fact, the Court has answered significantly more 

preliminary questions on BERs than questions related to Article 101(3) TFEU individual 

exemptions.
816

 Section 3.1.1 below affirms that those rulings were essential in shaping the 

substantive scope of the BER and hence of balancing.  

In contrast, the Courts have had only limited involvement in reviewing challenges to the 

Commission’s application of BERs. The CJEU (blue lines) and GC (red lines) have reviewed few appeals 

on the matter. Moreover, until the beginning of the 1990s, the Courts had not examined any appeals 

on the application of BERs by the Commission, issuing the first ruling on this matter as late as 1993. 

Even when the Courts did appraise the application of a BER, they rarely intervened in the Commission’s 

decisions. The few judgments in which the GC did overturn a Commission decision involved procedural 

errors
817

 or insufficient evidence (red crosses).
818

 These findings are a testament to the Commission’s 

wide margin of discretion to balance under the BER regime, as further elaborated below. 
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 See Figure 3.8. 
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Commission’s decision which reviewed the agreement under Regulation 17/62 and not the special 
mechanism established by Regulation 101/68 (confirmed by C-264/95P Distribution of railway tickets 
by travel agents (1997)). In T-7/93 Langnese-Iglo (1995), para 207, the GC held that the Commission 
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3. BALANCING TOOL 

BER balancing takes place at two levels: during the process of adopting a BER, and when 

applying a BER to a specific agreement. The characteristics of balancing at each of those two 

levels differ according to the type of BER, i.e. general or sectoral. Thus, the section first 

explores the two levels of balancing (Section 3.1), before examining how it has differed 

between the two types of BERs (Section 3.2).  

3.1. Two levels of balancing  

 Adopting BERs 3.1.1.

The adoption of a BER is the result of a lengthy political process involving the Member States, 

Council, Commission, EU Courts, Parliament, and members of interest groups. The legislative 

process is normally carried out at two stages.
819

  

First, the Council adopts an Enabling Regulation, which empowers the Commission to adopt 

a BER dealing with a specific category of agreements. This process ensures the involvement of 

the Member States in balancing. In fact, the Commission originally proposed a one-time 

delegation of powers, allowing it to issue all types of BERs. Such a general delegation would 

have allowed the Commission to independently shape the balancing embedded in BERs. Yet, 

the Council, consisting of representatives of the Member States, was unwilling to relinquish 

complete control. The Council restricted the delegation of powers of each Enabling Regulation 

to a specific category of agreements.
820

 To date, the Council has adopted only three Enabling 

Regulations: with respect to vertical agreements and the bilateral licencing of IPRs; 

standardisation, R&D, and specialisation; and insurance.
821

 

could not withdraw the benefit of a BER with respect to future agreements (confirmed by C-279/95P 
Langnese-Iglo (1998)). 

818
 In T-79/95 80/95 Eurotunnel (1996), para 60-65 the GC held that the Commission had misinterpreted 

the agreements as a matter of fact; in T-374/94 T-375/94 T-384/94 T-388/94 Night Services (1998), 
para 189, that the Commission did not take a sufficient account of the legal and economic context 
surrounding the agreement; and in T-427/08 Watch Repair (2010), para 130-142 that the 
Commission had granted an exemption without sufficiently establishing the market share. 

819
 BERs in the transport sector followed a different adoption process, as discussed in Section 3.2.3 
below. 

820
 (Greaves 1994), 6, 20. 

821
 Enabling Council Regulation 19/65 on Vertical Agreements (as amended by Regulation 1215/99); 
Enabling Council Regulation 2821/71/EEC on Standardisation, R&D and Specialisation agreements; 
Enabling Council Regulation 1534/1991 on Insurance. 
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At the second stage, the Commission defines the terms and provisions of the BER.
822

 Since 

the commercial behaviour of undertakings is often shaped by the Commission’s views on 

balancing, this allows the Commission to regulate, and not only enforce EU competition policy. 

To this extent, by adopting BERs, the Commission encourages undertakings to conclude 

agreements that benefit from the terms of a BER and to avoid others.
823

 

This stage also involves the EU Courts. The terms of each BER must conform to the Courts’ 

case law. Hence, BERs have often been based on or modified to comply with the Courts’ 

approaches to balancing.
824

 Especially since the process of adopting a BER is commonly quite 

lengthy, the Courts have had a number of opportunities to influence the substance of a draft 

BER. In those cases, the Courts rather than the Commission have settled controversial 

balancing issues during the process of adopting that BER. 

For example, the CJEU was highly influential in shaping the balancing principles embedded 

in the first BER on distribution agreements. Following the approval of the Enabling Regulation in 

1965, the Commission began investigating what types of distribution agreements should be 

exempted by the prospective BER. Yet, the CJEU was the institution that finally resolved this 

issue. In STM (1966) and Consten & Grundig (1966), which were rendered before the 

Commission had finalised its position, the CJEU held that not all distribution agreements are 

prohibited by Article 101(1) TFEU.
825

 The CJEU also shaped the amendment of the same BER in 

1976. The amendment aligned the text of the BER with the CJEU interpretation, which ran 

counter to the Commission’s previous interpretation.
826

 Similarly, the Court’s judgment in Maize 

seed (1982) clarified the content of the Patent Licensing BER, and its judgment in Pronuptia 

(1986) shaped the Franchising BER.
827

 

Also, the Member States and interest groups both play a role in the legislative process. Each 

BER is finalised following a consultation with all Member States through the Advisory Committee 

and with commercial and industrial interest groups. The consultation process takes interests 

822
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represented by regional, national, and sectoral pressure groups into account. In various 

instances, those consultations led to substantial changes to earlier drafts of BERs.
828

 Finally, the 

Parliament also takes part in shaping balancing. The Commission is required to report to the 

Parliament on the application of BERs, to which the Parliament can recommend revisions.
829

 

Hence, both the Member States and the EU institutions are involved in shaping the 

balancing principles applicable under each BER. Their positions are not only based on pure 

competition interests but also take broader policy considerations into account. 

 Applying BERs 3.1.2.

In addition to the ex-ante balancing embodied in the adoption of a BER, the application of a 

BER to a specific agreement also entails balancing. The characteristics of such balancing are 

dependent on the level of discretion provided by each BER. The wider the discretion, the 

greater the room for the consideration of non-competition interests.
830

 One can distinguish 

between three levels of discretion.  

First, a BER that is based on precise balancing rules leaves the competition enforcer with 

only limited discretion. This necessitates that the method of balancing is comprehensively 

detailed in each BER. The competition enforcer cannot independently decide how to balance 

and is simply required to examine whether an agreement satisfies the objective factual criteria 

listed in the BER (e.g. the type of agreement and the undertakings’ market share). As detailed 

below, precise balancing rules often guide the application of the general BERs. 

Second, a BER that is based on teleological balancing allows the competition enforcer to go 

beyond the wording of a BER and apply the benefits of a BER to situations that are merely 

compatible with its “spirit”. The competition enforcer must identify the rationale behind the BER 

and exempt agreements in comparable situations. As detailed below, teleological balancing has 

sometimes been advocated by the EU Courts for applying the general BERs and guided the 

application of certain sectoral BERs. Furthermore, some national competition enforcers have 

referred to the “spirit” of BERs as a legal source for granting an individual exception to 

agreements that fail to fulfil one of the conditions of a BER. 

828
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Finally, a BER that is based on general balancing standards entrusts the competition enforcer 

with broad discretion to account for non-competition interests. Such BERs only prescribe the 

general balancing method and oblige the competition enforcer to independently decide how to 

balance competition and non-competition interests. As detailed below, some sectoral BERs have 

been drafted by reference to general balancing standards. The next section explores the different 

levels of discretion involved in the application of the different types of BERs. 

3.2. Two types of BERs: general and sectoral 

 Overview  3.2.1.

Examining the nature of balancing under a BER merits drawing a distinction between two types 

of BER: general and sectoral.
831

 As mentioned, Annex C provides a comprehensive overview of 

the BERs in each category. This section shows that the two types of BER vary in the types of 

benefits that they take into account and in their balancing methods. These differences have an 

impact on the margin of discretion required in their application. 

General BERs exempt agreements that contain specific categories of business practices (e.g. 

vertical agreements, specialisation, or R&D).
832

 They are applicable without distinction to all 

sectors and industries. Sectoral BERs exempt a variety of business practices in a specific sector 

(e.g. maritime transport, motor vehicles). They exempt significant restrictions of competition in 

favour of promoting the functioning of the sector, even if there are no directly related 

efficiencies.
833

 Hence, sectoral BERs represent a form of regulatory balancing aimed at 

promoting EU industrial policy.
834

 They overtly require the consideration of non-economic 

benefits, going beyond the regular scope of Article 101(3) TFEU balancing.
835

  

Figure 4.3 summarises the number of Article 101 TFEU proceedings in which the 

Commission has discussed the application of general and sectoral BERs. It presents the number 

of BERs examined (general – blue bars, sectoral – red bars), and exempted (triangles and 

crosses). 
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Figure 4.3: General and sectoral BERs, Commission 

 
All Article 101 TFEU proceedings rendered by the Commission, excluding comfort letters. In some cases, more than 
one BER was invoked 

The figure reveals that, since the third enforcement period (i.e. after 1988), most of the 

BERs invoked and accepted were sectoral (red bars and crosses). This can be explained by the 

Commission’s focus during that period on enforcement in regulated and liberalised markets.
836

 

Since the Commission directed its enforcement efforts to agreements in areas governed by 

sectoral BERs, those BERs were more likely to be discussed in Commission decisions. 

The high rate of invocation and acceptance of sectoral BERs can also be linked to the 

discretion warranted in their application. As the next sections illustrate, sectoral BERs prescribe 

only general balancing standards and leave the competition enforcers broad discretion, which 

renders their application in a specific case less certain. This uncertainty might have motivated 

the Commission to examine those cases in reasoned and published decisions rather than by 

means of comfort letters or informal settlements.
837

 As a result, sectoral BERs are more visible 

in Article 101 TFEU proceedings in comparison with general BERs. 

 General BERs 3.2.2.

General BERs remove two types of agreement from the scope of Article 101 TFEU. First, they 

exempt agreements that do not bear anti-competitive effects.
838

 Second, general BERs exempt 

agreements that have an anti-competitive effect, but which generate economic benefits that 

potentially outweigh the harm caused to competition interests. As such, they balance 

competition and efficiency-related interests. For example, BERs for horizontal agreements 

836
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renders their application in a specific case less certain. This uncertainty might have motivated 

the Commission to examine those cases in reasoned and published decisions rather than by 

means of comfort letters or informal settlements.837 As a result, sectoral BERs are more visible 

in Article 101 TFEU proceedings in comparison with general BERs. 

 General BERs 3.2.2.

General BERs remove two types of agreement from the scope of Article 101 TFEU. First, they 

exempt agreements that do not bear anti-competitive effects.838 Second, general BERs exempt 

agreements that have an anti-competitive effect, but which generate economic benefits that 

potentially outweigh the harm caused to competition interests. As such, they balance 

competition and efficiency-related interests. For example, BERs for horizontal agreements 

836 See Chapter 2, Section 5.3.1. 
837 This is also supported by the empirical findings presented in Figure 8.2(c). 
838 As the Commission noted in its Article 101(3) Guidelines (2004), para 35, not all agreements that fall 

within the terms of a BER restrict competition in the meaning of Article 101(1) TFEU. 
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Figure 4.3: General and sectoral BERs, Commission 

 
All Article 101 TFEU proceedings rendered by the Commission, excluding comfort letters. In some cases, more than 
one BER was invoked 
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Since the Commission directed its enforcement efforts to agreements in areas governed by 
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balance competition interests with certain economic benefits such as risk sharing, cost saving, 

increased investments, pooling of know-how, and enhancement of product quality and variety.
839

 

BERs for vertical agreements balance competition interests with economic efficiency within a 

chain of production or distribution by facilitating better coordination. They exempt agreements 

that are likely to reduce transaction and distribution costs or optimise sales and investment 

levels.
840

 Both horizontal and vertical BERs take R&D and innovation interests into account.
841

 

In the past, general BERs were also directed at promoting market integration.
842

 They did 

not exempt agreements capable of dividing the internal market even if they did not have a clear 

anticompetitive effect (i.e. if the parties held low market shares). Consequently, on balance, 

market integration prevailed over competition interests.
843

 

The empirical findings suggest that the application of general BERs to specific cases was, in 

general, straightforward. They prescribed precise balancing rules, leaving the competition 

enforcers limited discretion to balance. The EU Courts repeatedly confirmed that, as a legal 

exception to competition rules, BERs should be interpreted strictly.
844

 Accordingly, a competition 

enforcer is essentially required to identify the type of agreement (e.g. vertical, horizontal) and 

to calculate the market share of the undertakings involved. In addition, an enforcer has to 

verify that the agreement does not include any prohibited clauses (a hard-core restrictions). 

Consequently, while the adoption of BERs involves a degree of discretion to balance competition 

and non-competition interests, the application of a general BER mostly involved a limited 

degree of discretion. 

Yet, the empirical findings also show that the competition enforcers were not entirely 

consistent in this approach. The competition enforcers occasionally deployed a higher margin of 

discretion, going beyond the strict wording of the BER. The Commission and EU Courts 

sometimes used teleological balancing. In Fonderies Roubaix-W Atirelos (1976), for example, 

839
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840
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841
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the CJEU examined the wording of the BER on Exclusive Distribution, stating that the exemption 

shall not apply to agreements in which “undertakings from one Member State only are party 

and which concern the resale of goods within that Member State”.
845

 Despite this wording, and 

contrary to the Commission’s submission,
846

 the Court interpreted the BER broadly. It held that 

“there is no reason based on the objectives of Regulation No 67/67 for failing to allow 

agreements of an identical nature concluded between two undertakings belonging to the same 

Member State to benefit from this general exemption.”
847

 In BP Kemi (1979), the Commission 

engaged in similar teleological balancing. It held that, when interpreting a provision of a BER, 

“we cannot confine ourselves solely to the letter of the text; its spirit and purpose and its 

function within the general objectives of the Regulation have also to be considered.”
848

 As a 

result, the Commission found that the purchasing agreement concluded by undertakings did not 

enjoy the exemption of Regulation 67/67 on Exclusive Distribution. 

The CJEU also used teleological balancing to adapt BERs to changes in the technological 

environment. In Pierre Fabre (2011), for example, the Court examined whether a de facto 

prohibition on all forms of selling via the Internet could benefit from the terms of the Vertical 

BER. Article 4 of that BER, which specified a list of hard-core restrictions that remove the 

benefit of the BER from an agreement, did not explicitly mention such a restriction. Yet, Article 

4(c) of the BER excluded the benefits of the BER from agreements that have as their object the 

restriction of sales to end users, including by way of prohibiting members of a distribution 

system from operating out of an unauthorised place of establishment.
849

 

The Court noted that, since undertakings can always benefit from Article 101(3) TFEU 

individual exceptions, it is not necessary to interpret the provisions of the BER broadly so as to 

bring the agreement within the scope of the BER. By employing teleological balancing, it held 

that the BER aims to exclude total prohibitions on passive sales. Thus, the Court interpreted the 

term “a place of establishment” as prohibiting a de facto ban on Internet sales. 
850
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In Coty (2017), the CJEU once again used teleological balancing for an even more nuanced 

interpretation of the Vertical BER. By reference to the objective of the BER, it held that a ban on the 

use of third-party platforms is not a hard-core restriction insofar as it does not prohibit the use of 

the internet as a means of marketing, and is part of a selective distribution contract for luxury 

products whereby customers remain able to find the online offer of authorised distributors.
851

 

The above demonstrates that even the application of the relatively inflexible legal tool of the 

general BER leaves substantial room for discretion when applied in a specific case. Section 5.1.1 

below further shows that certain national enforcers have interpreted the general BERs as 

setting only a general balancing standard that leaves an even broader margin of discretion. 

These interpretations have rendered balancing less certain than what at first sight might be 

expected from general BERs, sometimes resulting in their inconsistent application. 

 Sectoral BERs 3.2.3.

The substantive scope of sectoral BERs, as well as their adoption process, reflects a form of 

regulatory balancing.
852

 The transport BERs provide a good illustration of this point. During the 

negotiation of the Rome Treaty, the economic, political, and legal conditions of the transport 

sector differed substantially across the Member States and were subject to both national and 

international legislation.
853

 Because the Member States considered transport to be a national 

interest, they decided not to regulate it in the same manner as other economic activities. 

Transport received a separate chapter in the Rome Treaty and was exempted from the general 

application of competition rules.
854

 The competition rules could apply only to certain means of 

transport, subject to the adoption of special regulations.
855

  

The adoption of such regulations was highly contentious. It took the Commission, Council, 

and Member States a full three years to agree on the rules governing inland transport, and the 

rules for maritime and air transport were adopted almost twenty-five years later in 1986 and 

1987, respectively.
856

 Even then, the Member States refused to give up control, deciding that 

851
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852

 For the definition of regulatory balancing aim see Chapter 1, Section 4.1.3. 
853

 Policy report 1968, 51; Policy report 1980, 19-20; (Greaves 1991), 17. 
854

 Regulation 141/62 Exempting Transport from Regulation 17/62, Article 1. 
855

 Regulation 141/62 Exempting Transport from Regulation 17/62, Articles 2-3. 
856

 Regulation 4056/86 on Maritime Transport repealed by Regulation 1419/2006 on Maritime Transport; 
Regulation 246/2009 on Liner Shipping; Regulation 3975/87 on Air Transport, replaced by Regulation 
487/2009 on Air Transport. 

In Coty (2017), the CJEU once again used teleological balancing for an even more nuanced 

interpretation of the Vertical BER. By reference to the objective of the BER, it held that a ban on the 

use of third-party platforms is not a hard-core restriction insofar as it does not prohibit the use of 

the internet as a means of marketing, and is part of a selective distribution contract for luxury 

products whereby customers remain able to find the online offer of authorised distributors.851 

The above demonstrates that even the application of the relatively inflexible legal tool of the 

general BER leaves substantial room for discretion when applied in a specific case. Section 5.1.1 

below further shows that certain national enforcers have interpreted the general BERs as 

setting only a general balancing standard that leaves an even broader margin of discretion. 

These interpretations have rendered balancing less certain than what at first sight might be 

expected from general BERs, sometimes resulting in their inconsistent application. 

 Sectoral BERs 3.2.3.

The substantive scope of sectoral BERs, as well as their adoption process, reflects a form of 

regulatory balancing.852 The transport BERs provide a good illustration of this point. During the 

negotiation of the Rome Treaty, the economic, political, and legal conditions of the transport 

sector differed substantially across the Member States and were subject to both national and 

international legislation.853 Because the Member States considered transport to be a national 

interest, they decided not to regulate it in the same manner as other economic activities. 

Transport received a separate chapter in the Rome Treaty and was exempted from the general 

application of competition rules.854 The competition rules could apply only to certain means of 

transport, subject to the adoption of special regulations.855  

The adoption of such regulations was highly contentious. It took the Commission, Council, 

and Member States a full three years to agree on the rules governing inland transport, and the 

rules for maritime and air transport were adopted almost twenty-five years later in 1986 and 

1987, respectively.856 Even then, the Member States refused to give up control, deciding that 

851 Coty involved the new version of the BER, namely Regulation 330/2010 on Vertical Restraints. See C-
230/16 Coty (2017), para 59-69. 

852 For the definition of regulatory balancing aim see Chapter 1, Section 4.1.3. 
853 Policy report 1968, 51; Policy report 1980, 19-20; (Greaves 1991), 17. 
854 Regulation 141/62 Exempting Transport from Regulation 17/62, Article 1. 
855 Regulation 141/62 Exempting Transport from Regulation 17/62, Articles 2-3. 
856 Regulation 4056/86 on Maritime Transport repealed by Regulation 1419/2006 on Maritime Transport; 

Regulation 246/2009 on Liner Shipping; Regulation 3975/87 on Air Transport, replaced by Regulation 
487/2009 on Air Transport. 

In Coty (2017), the CJEU once again used teleological balancing for an even more nuanced 

interpretation of the Vertical BER. By reference to the objective of the BER, it held that a ban on the 

use of third-party platforms is not a hard-core restriction insofar as it does not prohibit the use of 

the internet as a means of marketing, and is part of a selective distribution contract for luxury 

products whereby customers remain able to find the online offer of authorised distributors.851 

The above demonstrates that even the application of the relatively inflexible legal tool of the 

general BER leaves substantial room for discretion when applied in a specific case. Section 5.1.1 

below further shows that certain national enforcers have interpreted the general BERs as 

setting only a general balancing standard that leaves an even broader margin of discretion. 

These interpretations have rendered balancing less certain than what at first sight might be 

expected from general BERs, sometimes resulting in their inconsistent application. 

 Sectoral BERs 3.2.3.

The substantive scope of sectoral BERs, as well as their adoption process, reflects a form of 

regulatory balancing.852 The transport BERs provide a good illustration of this point. During the 

negotiation of the Rome Treaty, the economic, political, and legal conditions of the transport 

sector differed substantially across the Member States and were subject to both national and 

international legislation.853 Because the Member States considered transport to be a national 

interest, they decided not to regulate it in the same manner as other economic activities. 

Transport received a separate chapter in the Rome Treaty and was exempted from the general 

application of competition rules.854 The competition rules could apply only to certain means of 

transport, subject to the adoption of special regulations.855  

The adoption of such regulations was highly contentious. It took the Commission, Council, 

and Member States a full three years to agree on the rules governing inland transport, and the 

rules for maritime and air transport were adopted almost twenty-five years later in 1986 and 

1987, respectively.856 Even then, the Member States refused to give up control, deciding that 

851 Coty involved the new version of the BER, namely Regulation 330/2010 on Vertical Restraints. See C-
230/16 Coty (2017), para 59-69. 

852 For the definition of regulatory balancing aim see Chapter 1, Section 4.1.3. 
853 Policy report 1968, 51; Policy report 1980, 19-20; (Greaves 1991), 17. 
854 Regulation 141/62 Exempting Transport from Regulation 17/62, Article 1. 
855 Regulation 141/62 Exempting Transport from Regulation 17/62, Articles 2-3. 
856 Regulation 4056/86 on Maritime Transport repealed by Regulation 1419/2006 on Maritime Transport; 

Regulation 246/2009 on Liner Shipping; Regulation 3975/87 on Air Transport, replaced by Regulation 
487/2009 on Air Transport. 



the Council (which comprises representatives of the Member States) would directly adopt some 

of the transport BERs, rather than delegating this power to the Commission as was done with 

most other BERs.
857

 This provided the Member States with the power to strike a balance 

between transport and competition interests.  

Indeed, the transport BERs justified exemptions by reference to a wide array of non-

competition interests. For instance, Regulation 1017/68 on Inland Transport included an 

exemption for technical agreements promoting technical efficiencies,
858

 but also for non-

economic benefits such as the grouping of SMEs into purchasing cartels, and crisis cartels.
859

 

Comparable provisions requiring the consideration of non-competition interest were also 

included in future transport BERs.
860

 For instance, Regulation 4056/86 on Maritime Transport 

exempted agreements concluded by the members of a liner conference which had been 

designed to fix the rates and conditions of carriage, as well as other market-sharing 

agreements. While these are clearly anti-competitive agreements, the BER justified the 

exemption by noting the “the distinctive characteristics of maritime transport”.
861

 This rather 

vague justification was often explained by the historically cartelised structure of the liner trade 

and the welcome stability it brought to the industry.
862

 

The Member States also insisted on reserving some degree of control in the application of 

the transport BERs to a specific agreement. Regulation 1017/68, for instance, obliged the 

Commission to consult the Council whenever an agreement raises questions of principle 

concerning the common transport policy and required the approval of crisis cartels by the 

Council.
863

 Similarly, the Regulation ordered that a designated Advisory Committee be consulted 
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exemption for technical agreements promoting technical efficiencies, 858  but also for non-

economic benefits such as the grouping of SMEs into purchasing cartels, and crisis cartels.859 

Comparable provisions requiring the consideration of non-competition interest were also 

included in future transport BERs.860 For instance, Regulation 4056/86 on Maritime Transport 
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engage in detailed assessment. In fact, some BERs warrant a full competition analysis 

comparable to the balancing method of Article 101(3) TFEU individual exemptions. For instance, 

Regulation 1017/68 on Inland Transport repeats the wording of Article 101(3) TFEU with only 

small modifications to adapt it to the sector.
865

  

Some sectoral BERs prescribe an even more flexible balancing method, which is guided by a 

legal proportionality test. For example, Regulation 1400/2002 on Motor Vehicles states that the 

exemption does not apply “where the supplier of motor vehicles refuses to give independent 

operators access to any technical information, diagnostic and other equipment […] required for 

the repair and maintenance of these motor vehicles or for the implementation of environmental 

protection measures.”
866

According to the Commission, the technical information must be 

“proportionate to independent repairers’ needs”.
867

  

Sectoral BERs, involving similar characteristics and broad room for consideration of non-

economic benefits, are not limited to the transport sector. Since the mid-1980s, the Commission 

has gradually adopted additional sectoral BERs. In 1983 it adopted rules for beer supply and 

petroleum service-station agreements,
868

 in 1985 for the motor vehicle sector,
869

 and in 1991 on 

insurance.
870

 Notably, the Commission’s sectoral approach to BERs has mirrored the workable 

competition standard that guided Article 101(3) TFEU individual exemption balancing in that it 

prescribes that balancing methods be determined according to the relevant sector.
871
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3.3. Interim conclusion  

This section has examined the balancing that has taken place in the process of adopting and 

applying BERs, highlighting that BERs involve considerable room for non-competition interests. 

This is especially true with respect to sectoral BERs. While general BERs mainly take economic, 

efficiency-related considerations into account, sectoral BERs incorporate broad non-economic 

benefits and often reserve greater political power to the Council and Member States. As a result, 

sectoral BERs are less effective at protecting competition in comparison with general BERs. 

Moreover, sectoral BERs prescribe only general balancing standards, leaving competition enforcers 

greater discretion to balance. General BERs, by comparison, often provide precise balancing rules 

that limit the discretion of competition enforcers. Consequently, sectoral BERs facilitate balancing 

that is less uniform and certain compared with the balancing embodied in general BERs. 

In light of the above, the next section will show that the Commission’s policy of abolishing 

most sectoral BERs, which it began implementing during the fourth enforcement period (i.e. the 

late 1990s), contributed to the effectiveness, uniformity, and legal certainty of balancing.  

4. MODERNISING BERS  

4.1. From form-based to effects-based balancing  

Balancing of competition and non-competition interests under BERs has changed over the 

enforcement periods. This section shows that until the end of the third enforcement period, 

BERs were based on a formalistic analysis. Yet, most of the BERs adopted since then reflect an 

effects-based approach. In fact, this shift planted the first seeds for the advent of an effects-

based approach in all other areas of EU competition law.
872

 

The application of the early BERs warranted a formalistic and relatively straightforward 

examination. The first BER on Distribution Agreements essentially centred on the form of an 

agreement. The exemption was dependent on whether an agreement contained certain provisions 

and omitted others.
873

 This approach also guided the BERs replacing and supplementing the first 
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BER.
874

 Each BER included a detailed list of what could be included in an agreement without infringing 

Article 101(1) TFEU (“white provisions”), restrictions that could be exempted by the BER (“grey 

restrictions”), and restrictions that would cause the BER to lose its effect (“black restrictions”).
875

 

This formalistic “pigeonholing”
876

 approach was well-suited to achieve the administrative 

motivation of the BERs. It allowed the Commission to quickly review a large number of agreements 

without overtaking an in-depth competition analysis. It also provided undertakings with legal 

certainty.
877

 Yet, this approach was also condemned as arbitrary. In a seminal 1995 article, Hawk 

argued that this approach forced undertakings to alter their agreements to comply with the forms 

permitted by the BERs in a manner that benefitted neither themselves nor their consumers.
878 

Pointing to what would later be described as the “straitjacket effect”, he argued that the BERs 

limited the structures of distribution in the EU while ignoring the changing commercial and 

technological realities.
 
Hawk’s line of criticism was widely accepted by practitioners, scholars, and 

members of the industry alike.
879

 By the late 1990s, it was also accepted by the Commission itself. 

In its 1998 policy report, the Commission acknowledged the need to modernise the BERs.
880

  

A year later, the Commission introduced Regulation 2790/99 on Vertical Agreements, 

replacing a number of earlier BERs. The new BER covered all types of vertical agreements and 

followed an effects-based approach. Accordingly, an exemption became dependent on the 

market power held by the undertakings rather than on the form of the agreement. In the 

Commission’s words: “there should be a single and very broad block exemption regulation 

covering all vertical restrictions of competition in respect of all intermediate and finished goods 

and all services. A limited number of restrictions would be excluded, such as price-fixing 

agreements for example. These would form a ‘black list’ of clauses that were not exempted by 

the regulation. The regulation would not seek to list the clauses that were exempted, as is done 

in the block exemption regulations currently in force, and this would immediately remove the 

874
 Regulation 1983/83 on Exclusive Distribution; Regulation 1984/84 on Exclusive Purchasing; Regulation 

4087/88 on Franchising Agreements. 
875

 (Monti 2007), 357; (Goyder 2009), 209-210. 
876

 As described by (Hawk 1995), 984. 
877

(Whish 2000), 887; (Sufrin 2006), 932-933; (Monti 2007), 357; (Goyder 2009), 209-210; (Gerard 
2012), 25-29. 

878
 (Hawk 1995). 

879
 Policy report 1996, 31; Policy report 1999, 8; (Whish 2000), 887; (Sufrin 2006), 932-933; (Monti 

2007), 357; (Goyder 2009), 209-210; (Gerard 2012), 25-29. 
880

 Policy report 1998, 21-22. 

BER.874 Each BER included a detailed list of what could be included in an agreement without infringing 

Article 101(1) TFEU (“white provisions”), restrictions that could be exempted by the BER (“grey 

restrictions”), and restrictions that would cause the BER to lose its effect (“black restrictions”).875 

This formalistic “pigeonholing” 876  approach was well-suited to achieve the administrative 

motivation of the BERs. It allowed the Commission to quickly review a large number of agreements 

without overtaking an in-depth competition analysis. It also provided undertakings with legal 

certainty.877 Yet, this approach was also condemned as arbitrary. In a seminal 1995 article, Hawk 

argued that this approach forced undertakings to alter their agreements to comply with the forms 

permitted by the BERs in a manner that benefitted neither themselves nor their consumers.878 

Pointing to what would later be described as the “straitjacket effect”, he argued that the BERs 

limited the structures of distribution in the EU while ignoring the changing commercial and 

technological realities. Hawk’s line of criticism was widely accepted by practitioners, scholars, and 

members of the industry alike.879 By the late 1990s, it was also accepted by the Commission itself. 

In its 1998 policy report, the Commission acknowledged the need to modernise the BERs.880  

A year later, the Commission introduced Regulation 2790/99 on Vertical Agreements, 

replacing a number of earlier BERs. The new BER covered all types of vertical agreements and 

followed an effects-based approach. Accordingly, an exemption became dependent on the 

market power held by the undertakings rather than on the form of the agreement. In the 

Commission’s words: “there should be a single and very broad block exemption regulation 

covering all vertical restrictions of competition in respect of all intermediate and finished goods 

and all services. A limited number of restrictions would be excluded, such as price-fixing 

agreements for example. These would form a ‘black list’ of clauses that were not exempted by 

the regulation. The regulation would not seek to list the clauses that were exempted, as is done 

in the block exemption regulations currently in force, and this would immediately remove the 

874 Regulation 1983/83 on Exclusive Distribution; Regulation 1984/84 on Exclusive Purchasing; Regulation 
4087/88 on Franchising Agreements. 

875 (Monti 2007), 357; (Goyder 2009), 209-210. 
876 As described by (Hawk 1995), 984. 
877(Whish 2000), 887; (Sufrin 2006), 932-933; (Monti 2007), 357; (Goyder 2009), 209-210; (Gerard 

2012), 25-29. 
878 (Hawk 1995). 
879 Policy report 1996, 31; Policy report 1999, 8; (Whish 2000), 887; (Sufrin 2006), 932-933; (Monti 

2007), 357; (Goyder 2009), 209-210; (Gerard 2012), 25-29. 
880 Policy report 1998, 21-22. 

BER.874 Each BER included a detailed list of what could be included in an agreement without infringing 

Article 101(1) TFEU (“white provisions”), restrictions that could be exempted by the BER (“grey 

restrictions”), and restrictions that would cause the BER to lose its effect (“black restrictions”).875 

This formalistic “pigeonholing” 876  approach was well-suited to achieve the administrative 

motivation of the BERs. It allowed the Commission to quickly review a large number of agreements 

without overtaking an in-depth competition analysis. It also provided undertakings with legal 

certainty.877 Yet, this approach was also condemned as arbitrary. In a seminal 1995 article, Hawk 

argued that this approach forced undertakings to alter their agreements to comply with the forms 

permitted by the BERs in a manner that benefitted neither themselves nor their consumers.878 

Pointing to what would later be described as the “straitjacket effect”, he argued that the BERs 

limited the structures of distribution in the EU while ignoring the changing commercial and 

technological realities. Hawk’s line of criticism was widely accepted by practitioners, scholars, and 

members of the industry alike.879 By the late 1990s, it was also accepted by the Commission itself. 

In its 1998 policy report, the Commission acknowledged the need to modernise the BERs.880  

A year later, the Commission introduced Regulation 2790/99 on Vertical Agreements, 

replacing a number of earlier BERs. The new BER covered all types of vertical agreements and 

followed an effects-based approach. Accordingly, an exemption became dependent on the 

market power held by the undertakings rather than on the form of the agreement. In the 

Commission’s words: “there should be a single and very broad block exemption regulation 

covering all vertical restrictions of competition in respect of all intermediate and finished goods 

and all services. A limited number of restrictions would be excluded, such as price-fixing 

agreements for example. These would form a ‘black list’ of clauses that were not exempted by 

the regulation. The regulation would not seek to list the clauses that were exempted, as is done 

in the block exemption regulations currently in force, and this would immediately remove the 

874 Regulation 1983/83 on Exclusive Distribution; Regulation 1984/84 on Exclusive Purchasing; Regulation 
4087/88 on Franchising Agreements. 

875 (Monti 2007), 357; (Goyder 2009), 209-210. 
876 As described by (Hawk 1995), 984. 
877(Whish 2000), 887; (Sufrin 2006), 932-933; (Monti 2007), 357; (Goyder 2009), 209-210; (Gerard 

2012), 25-29. 
878 (Hawk 1995). 
879 Policy report 1996, 31; Policy report 1999, 8; (Whish 2000), 887; (Sufrin 2006), 932-933; (Monti 

2007), 357; (Goyder 2009), 209-210; (Gerard 2012), 25-29. 
880 Policy report 1998, 21-22. 



straitjacket effect associated with the present white lists, which incite firms to force their 

agreements into a mould provided by the relevant block exemption regulation.”
881

 

The Commission’s new effects-based approach was an essential pillar in the overall 

modernisation of EU competition law. At the substantive level, it marked a shift from a form-based 

to an effects-based approach. At the procedural level, it was the first step towards diminishing the 

notification regime. The Vertical BER was the first to dispense with the obligation of prior 

notification in all vertical agreements covered by the BER.
882

 This model was followed by all 

subsequent general BERs. It was also extended to some, but not all, of the new sectoral BERs.
883

 

The modernisation of the BERs is summarised in Figure 4.4. The figure indicates the number 

of form-based and effects-based BERs invoked (blue and red lines, respectively) and accepted 

(triangles and crosses, respectively).  

Figure 4.4: Form and effect-based BERs, Commission  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

All Article 101 TFEU proceedings rendered by the Commission, excluding comfort letters. In some cases, more than 
one BER was invoked 

The figure highlights that formalistic BERs were invoked much more frequently compared to 

effects-based BERs and were also accepted more often. This could be partially explained by the 

findings in Figure 4.1 above, reporting a general decline in the number of BERs invoked and 
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straitjacket effect associated with the present white lists, which incite firms to force their 

agreements into a mould provided by the relevant block exemption regulation.”881 

The Commission’s new effects-based approach was an essential pillar in the overall 

modernisation of EU competition law. At the substantive level, it marked a shift from a form-based 

to an effects-based approach. At the procedural level, it was the first step towards diminishing the 

notification regime. The Vertical BER was the first to dispense with the obligation of prior 

notification in all vertical agreements covered by the BER.882 This model was followed by all 

subsequent general BERs. It was also extended to some, but not all, of the new sectoral BERs.883 

The modernisation of the BERs is summarised in Figure 4.4. The figure indicates the number 

of form-based and effects-based BERs invoked (blue and red lines, respectively) and accepted 

(triangles and crosses, respectively).  
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However, these findings could also indicate that the effects-based approach did not 

significantly impede the legal certainty of those BERs. The period between the adoption of the 

effects-based Vertical BER and the entry into force of Regulation 1/2003 (i.e. 1999 to April 

2004) was characterised by an increase in the total number of Article 101 TFEU proceedings 

(see Figure 4.1) and a drop in the invocation rate of effects-based BERs (see Figure 4.4). In 

other words, it seems that undertakings were generally capable of self-assessing their conduct 

and complying with the requirements of the effects-based BERs. 

It should be noted that, although the modernisation of BERs increased the effectiveness of 

the BERs as a balancing tool, it cannot be denied that BERs still run counter to an effects-based 

approach. BERs inherently rely on formalistic categories of agreements and sectors, rather than 

on detailed economic case-by-case analyses of their effects. Hence, BERs are generally less 

effective in the protection of competition compared to Article 101(3) TFEU individual exceptions.   

4.2. Questioning the theoretical justification of sectoral BERs 

The modernisation of the BER has also marked a change in attitude towards sectoral BERs. 

Sectoral BERs had been increasingly criticised as a form of protectionism sheltering inefficient 

industries and firms and impeding market efficiency.
884

 They were condemned as instruments 

that were regulatory in nature rather than aimed at competition enforcement.
885

 

By the end of the 1990s, the Commission (partly) accepted this criticism. As part of its more 

economic approach, and similar to its approach to BERs on state aid,
886

 it voiced concerns about 

the economic justification for sectoral BERs. Aiming to prevent “unjustified differentiation” between 

sectors, in 1999 the Commission combined various BERs that dealt with specific forms of vertical 

restraint into a single wide-ranging BER.
887

 The Commission further noted that the sector-specific 

rules for beer and petrol should be withdrawn, as the continuation of a special regime for those 

sectors “is not justified on economic or legal grounds”.
888

 The Commission was also critical of the 

transport BERs and has, since the beginning of the 2000s, progressively limited their scope.
889

 In 
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2013, it finally held that there was no longer any need to keep the sector-specific regulations for 

this sector, and subjected it to the regular competition rules.
890

 Similarly, in 2016, the Commission 

decided not to extend the Insurance BER when it expired in March 2017.
891

 

One exception to this trend is the motor vehicle sector, which still benefits from a sector-

specific BER.
892

 The Commission decided to leave the special regime for the distribution of motor 

vehicles intact while consolidating all other types of vertical agreements into a single BER.
893

 

4.3. Interim conclusion  

The modernisation of the BERs was aimed at increasing their effectiveness. The effects-based 

approach to BERs is designed to focus the analysis on the agreement’s effects on competition and 

economic welfare. In particular, the modernisation of BERs has led the Commission to abolish most 

sectoral BERs. This combination of the shift to an effects-based BER and the abolishment of the 

sectoral BERs has marked a move away from using BERs as a regulatory tool towards using them 

as a measure to ensure the uniform enforcement of competition rules across all sectors and type of 

agreements. At the same time, it cannot be denied that BERs still inherently run counter to an 

effects-based approach. Because they rely on formalistic categories of agreements and sectors, 

BERs provide for less effective balancing compared to Article 101(3) TFEU individual exceptions.    

5. NCAS AND NATIONAL COURTS  

5.1. NCAs 

As in the case of Article 101(3) TFEU individual exceptions, Regulation 1/2003 has empowered 

NCAs to examine the applicability of the terms of BERs to specific agreements.
894

 As such, the 

NCAs have been entrusted with new balancing powers. In this context, one can distinguish 
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 in which they apply the EU BERs; and (iii) national 
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In some proceedings, more than one BER was invoked 

 EU and mixed-cases  5.1.1.

First, NCAs apply the EU BERs in mixed-cases, i.e. when an agreement affects trade between 

Member States (green lines). The figure shows that the NCAs, like the Commission, have 

accepted BERs in only a relatively small number of proceedings (green triangles). This confirms 

the conclusion that the application of the BERs is clear, and that undertakings manage to self-

assess their conduct.
897

 

According to Regulation 1/2003, the application of the EU BERs in mixed-cases is subject to the 

same substantive rules that apply to the Commission.
898

 The empirical findings, however, illustrate 

that the NCAs did not always follow the Commission’s and EU Courts’ interpretations of the BERs. 

This was even evident in the application of general BERs which, as mentioned, leave the 

competition enforcers a relatively small margin of discretion to determine the scope of balancing.  

The tension between the EU and German approaches in interpreting the Vertical BERs 

provides an illustrative example. In ASICS (2015, 2017), the German NCA had to determine 

whether the prohibition - imposed on distributors in a selective distribution system - forbidding 

participation in online price comparison tools had excluded the benefits of the Vertical BER.
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As mentioned in Section 3.2.2 above, the CJEU had engaged in teleological balancing (i.e. 

examining the objective of the BER) when examining similar questions in Pierre Fabre (2011) 

and Coty (2017). Accordingly, the CJEU held that a de facto ban on any online sale was 
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excluded from the BER (Pierre Fabre), whereas certain restrictions on specific kinds of online 

sale may benefit from the safe harbour (Coty). 

Yet, the German NCA went even further, interpreting the BERs as prescribing a general 

balancing standard. Accordingly, it maintained that the decision of whether an agreement 

contained a hard-core restriction for the purpose of applying a BER must follow the same 

principles as classifying a by-object restriction.
900

 This entails a full competition analysis of the 

legal and economic background, including an assessment of whether the agreement was 

objectively necessary for the functioning of the distribution system. Based on such an analysis, 

the German NCA found that the prohibition against participating in online price comparison tools 

was excluded from the benefit of the BER.  

The German NCA’s analysis was confirmed by the German courts.
901

 The decision of the 

German High Court in the matter was particularly remarkable because it was rendered one week 

after the CJEU’s judgment in Coty (2017). Admittedly, the precise scope of Coty is unclear from the 

judgment itself, for instance, whether its reasoning can be extended to non-luxury goods and 

other forms of online platform. Yet, the Commission and scholars had already pointed out that the 

reasoning in Coty did not appear to be limited to specific product categories or particular market 

conditions. They noted that because one of the main purposes of a BER is to secure legal certainty 

about the validity of Article 101 TFEU, the assessment of hard-core restrictions should not depend 

on the product concerned or an analysis of the market conditions.
902

 Nevertheless, the German 

High Court did not accept this position and prescribed a full case-by-case analysis.
903

 

The above shows that diverging interpretations by the competition enforcers might hamper 

the function of BERs in ensuring the uniform and certain application of Article 101(3) TFEU 

balancing. This is another testament to the power of national courts to facilitate conflicting 

interpretations of balancing across the EU, as was already discussed in the previous chapter.
904

 

By dint of interpreting BERs as entailing a wide margin of discretion to (i.e. teleological and 

900
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(2017), para 91-107. In fact, it even denied granting leave for a second appeal, noting that this 
question was indisputable. In December 2017, the German High Court rejected an appeal against this 
refusal in KVZ 41/17 ASICS (2017), para 12-35. It held that it was beyond doubt that the prohibition 
amounted to a hard-core restriction in the meaning of the BER. 
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general balancing standard), the NCAs and national courts have impaired the consistent 

application of the BERs across the EU, and the undertakings’ ability to predict in advance the 

compatibility of their agreements with Article 101 TFEU.   

 Purely national cases  5.1.2.

Second, NCAs apply EU BERs to purely national cases (blue lines). The normative value of EU BERs 

in purely national cases is not a matter of EU law. Some Member States, such as Germany, the 

Netherlands and the UK, have formally transported EU BERs into national law, so they apply 

mutatis mutandis to purely national cases.
905

 In France, EU BERs do not have any formal value. 

Yet, the French NCA and courts have used them as an “analytical guide” for competition analysis. 

Consequently, in practice, EU BERs direct the analysis of purely national cases in France.
906

     

 National BERs 5.1.3.

Finally, some Member States adopted national BERs in addition to the EU BERs. In some cases, 

the national BERs exempt the same type of conduct governed by the EU BERs (e.g. in 

Hungary
907

 and the UK
908

). In other cases, national BERs extend beyond the substantive scope 

of the EU BERs. The latter BERs are a clear example of national balancing. In France, for 

instance, a national BER exempts anti-competitive agreements related to signs of quality and 

crisis situations in the agriculture sector.
909

 In the Netherlands, a national BER exempts retail 

cooperation, retail exclusivity agreements in shopping centres, and joint-bidding in the field of 

procurement.
910

 In the UK, a national BER exempts public transport ticketing schemes.
911
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According to the principle of primacy of EU law, national BERs cannot exempt otherwise 

prohibited agreements when such agreements affect trade between Member States.
912

 

However, the empirical findings illustrate that the NCAs did not always respect this principle. In 

a small number of proceedings, the Hungarian NCA applied national BERs to mixed-cases.
913

 In 

Distribution of tobacco products (2005), for example, the Hungarian NCA exempted an 

agreement under a national BER, while admitting that the agreement might affect trade 

between Member States. It maintained that it did not have to decide on the issue or assess the 

compatibility of the agreement with the comparable EU BER, as the exemption was requested 

by the undertakings that invoked the national BER.
914

 

Perhaps even more importantly, the empirical findings confirm that the Member States have 

generally refrained from taking action against agreements in mixed-cases that could otherwise 

have been protected by a national BER. To this extent, the empirical findings prove that the 

NCAs rarely pursued agreements in mixed-cases when they could also have been covered by a 

national BER were it not for the circumstance that the agreement affected trade between 

Member States. In Paroxetine - IVAX/GSK agreement (2016), the UK NCA seemed to admit 

such practices. After finding that the agreement could have benefited from the national vertical 

BER, the NCA closed the proceedings, also with respect to Article 101 TFEU infringement, 

noting that the agreement was unlikely to restrict competition.
915

 

The above supports the conclusion that, while national BERs do not formally affect 

balancing in mixed-cases, they may indeed have such an effect. This is yet another example of 

balancing by means of priority setting, which is further detailed in Chapter 8. 
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5.2. National courts    

Figure 4.6 summarises the judicial review of the application of BERs by NCAs. This includes 

cases in which the application of BERs was examined (blue bars) and overturned (red bars) by 

national courts. 

Figure 4.6: BERs, national courts (May 2004-2017)  
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Like the EU Courts,
916

 the national courts examined only a few challenges to the NCAs’ 

application of BERs, and almost never overturned an NCAs’ decision. The small number of 

successful national challenges is an additional indication that the application of BERs is relatively 

certain, and has not generally posed legal difficulties. 

Yet, the application of the BERs has raised a few legal uncertainty challenges. The German 

courts exempted two agreements despite the NCA’s conclusion that such agreements did not 

benefit from a BER.
917

 Notably, those two judgments related to the manner in which the 

German NCA defined the relevant market and, accordingly, calculated the market shares in 

effects-based BERs. This illustrates that effects-based BERs, which are guided by economic 

balancing (and are hence relatively effective), give rise to legal uncertainty concerns.   
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5.3. Interim conclusion  

The empirical findings reveal some divergence in the national application of BERs. In particular, 

they show that NCAs and national courts have sometimes interpreted the BERs as offering a 

higher degree of discretion compared to the approach of the Commission and EU Courts. In 

addition, national BERs have sometimes directly or indirectly influenced the application of Article 

101 TFEU in mixed-cases.  

The section has demonstrated that national interpretations that reserve greater room for the 

consideration of non-competition interests not only jeopardise the uniformity and legal certainty 

of balancing, but may also impede the effectiveness of balancing under BERs by reserving 

greater room for non-competition interests.  

6. RELATIONSHIP BETWEEN BERS AND INDIVIDUAL EXEMPTIONS 

The function of BERs as a balancing tool must be understood in the wider context of Article 101 

TFEU enforcement, namely, in connection with Article 101(3) TFEU individual exemptions. As 

mentioned, each BER is based on the assumption that all protected agreements satisfy “with 

sufficient certainty” the four conditions of Article 101(3) TFEU.
918

 As observed by the GC in Tetra 

Pak (1990),
919

 one of the main purposes of a BER is to secure legal certainty for the parties of an 

agreement as to the validity of an agreement under Article 101 TFEU. Thus, the legal certainty of 

BERs as a balancing tool is heavily dependent on the robustness of this assumption. 

The following sections illustrate that legal certainty is hampered when an individual exemption 

is granted after the benefit of a BER has been refused by a competition enforcer, or when the 

benefit of a BER is withdrawn. The empirical findings reveal that the legal certainty of balancing 

was impaired mainly due to the first situation, i.e. by accepting an individual exemption after a 

BER had been refused. Moreover, they show that the competition enforcers had divergent 

approaches to the application of Article 101(3) TFEU in those situations. By comparison, the 

competition enforcers rarely withdrew the benefits of a BER from a specific agreement.  

918
 See, for example, Regulation 330/2010 on Vertical Restrains, Preamble 5; Regulation 2790/99 on 
Vertical Restrains, preamble 5; Regulation 1217/2010 on Research and Development, Preamble 7; 
Regulation 1218/2010 on Specialisation Agreements, Preamble 5; Regulation 772/2004 on 
Technology Transfer, Preamble 9; Regulation 267/2010 on Insurance, Preamble 8; Regulation 
461/2010 on Motor Vehicles, Preamble 14. 
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6.1. Individual exemption granted after BER refused  

In a number of proceedings, the competition enforcers granted an individual exemption after 

the benefit of a BER had been considered yet refused (e.g. by classifying the agreement as a 

hard-core restriction or as exceeding the market share threshold prescribed by the BER). This 

was particularly common in the Commission’s practice prior to modernisation.  

Figure 4.7 summarises the number of the Commission’s Article 101 TFEU proceedings in 

which an individual exemption was granted after a benefit of a BER had been explicitly refused. 

It shows that, prior to May 2004, individual exemptions were mostly granted to agreements 

failing the terms of the vertical BERs (blue shaded bars), BERs related to technology (green 

shaded bars), or sectoral BERs (orange shaded bars). 

Figure 4.7: Individual exemption granted after BER refused, Commission 
(in brackets, the total number of Article 101(3) exemptions in each enforcement period) 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

All Article 101 TFEU proceedings, excluding unpublished comfort letters. In some proceedings, more than one BER 
was invoked 

The empirical findings demonstrate that this practice became rare following the entry into 

force of Regulation 1/2003. At the EU level, this situation was irrelevant since the Commission 

never accepted an Article 101(3) TFEU individual exemption following modernisation.
920

 

Similarly, at the Member States level, the five NCAs scarcely ever found that the conditions of 

Article 101(3) individual exceptions had been fulfilled.
921

 The empirical findings reveal that only 

the French
922

 and Hungarian
923

 NCAs accepted an Article 101(3) TFEU individual exception after 
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denying the benefit of a BER. The limited number of cases in which individual exceptions were 

granted after the benefit of a BER had been refused could be an indication of the relatively high 

legal certainty of balancing under BERs. As pointed out by Faull and Nikpay, if a significant 

number of agreements that fail to meet the conditions of a BER fulfil the four conditions of 

Article 101(3) TFEU, the BER in question probably needs to be reformulated.
924

 

At the same time, the empirical findings indicate that the legal certainty and uniformity of 

balancing have been compromised by the Commission’s and NCAs’ different approaches to 

applying the four conditions of Article 101(3) TFEU in cases where an agreement could not 

benefit from a BER. They show that the competition enforcers essentially diverged in their 

interpretations regarding the following two questions:  

First, in situations where an agreement fulfils almost all of the terms of a BER, but fails to 

meet a term that is linked to one condition of Article 101(3) TFEU, is it sufficient to examine 

only the condition that denied the benefit of the BER, or is it necessary to assess all four 

conditions of Article 101(3) TFEU separately? For example, when assessing a vertical agreement 

that does not contain a hard-core restriction but is concluded between undertakings with a high 

market share, is it sufficient to examine only whether the agreement eliminates competition 

(the fourth condition of Article 101(3) TFEU) before granting an individual exemption? 

Second, in situations where an agreement fails to meet the conditions of a BER because of a 

single provision in the agreement, is it sufficient to examine whether that single provision can 

fulfil the conditions of Article 101(3) TFEU while assuming that the rest of the agreement is 

eligible for an individual exemption? This question relates to the severability of the BER. For 

example, when assessing a vertical agreement that cannot benefit from the Vertical BER due 

only to a non-compete obligation exceeding five years in length (a hard-core restriction), is it 

sufficient to assess the eligibility of the non-compete obligation with Article 101(3) TFEU 

conditions or should the entire agreement be examined?  

Some competition enforcers have answered both questions in the negative. For example, 

the Commission Vertical Guidelines demand a full Article 101(3) TFEU analysis of an agreement 

923
 In Vj-23/2005 Rába Group and Integris (2005) and Vj-94/2005 British American Tobacco group (2006) 

after failing to meet the conditions of Regulation 2790/1999 on Vertical Agreements; and in Vj-
207/2004/51 Rába IT agreement (2005) and Vj-7/2008/178 Motor oils and lubricants (2009) after 
failing to meet the conditions of the national vertical BER. 
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that does not satisfy all of the BER conditions (the first question),
925

 or if certain provisions of 

the agreement do not meet the conditions of the BER (the second question).
926

 Similarly, the 

German NCAs’ decision in Pecuniary loss liability risks for auditors and chartered accountants 

(2008) stated that an agreement that could not benefit from the insurance BER because of the 

undertakings’ high market share would necessitate a full analysis of all four conditions of Article 

101(3) TFEU. According to the German NCA, it could not be assumed that the first three 

conditions of the Article were fulfilled with reference to the BER.
927

 This approach limits the 

effects of BERs to the agreements that are fully exempted by them. 

Other competition enforcers chose a different path. In Motor oils and lubricants (2009),
928

 

the Hungarian NCA examined a distribution agreement that included non-compete and RPM 

clauses. The RPM clause, which was a hard-core restriction under the vertical BER, prevented 

the agreement from benefiting from the BER’s safe harbour. Yet, the NCA maintained that non-

compete clauses that did not exceed five years in length were compatible with Article 101(3) 

TFEU. The Hungarian NCA did not fully examine all four conditions of Article 101(3) TFEU. 

Rather, it briefly noted that such clauses could automatically benefit from the BER in the 

absence of an RPM (the first question).
929

 Similarly, in British American Tobacco group (2006) 

the Hungarian NCA explained that, since BERs are based on the assumption that they apply to 

cases that satisfy all four conditions of Article 101(3) TFEU, it is generally enough to examine 

only the parts of the agreement that fail to fulfil the conditions of the BER. If those “excess” 

restrictions are not restrictive in and of themselves, the agreement could be exempted without 

further analysis (the second question).
930

 The Hungarian approach broadens the substantive 

effect of BERs. The BER balancing tool is also applied indirectly to agreements that are not 

directly covered by it.
931
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decision was annulled (for various reasons) by the Düsseldorf Court of Appeals. See Section 5.2 
above. 
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 Vj-7/2008/178 Motor oils and lubricants (2009). This case was purely national. However, since the 

Hungarian vertical BER is based on its EU counterpart, the interpretation of the Hungarian BER could 
affect also the interpretation of the Hungarian NCA of the EU BER. Also see (Boronkay & Molnár 
2009), 874. 

929
 Vj-7/2008/178 Motor oils and lubricants (2009), para 63-66. 

930
 Vj-94/2005 British American Tobacco group (2006), para 30-41. 

931
 (Boronkay & Molnár 2009), 873. 

that does not satisfy all of the BER conditions (the first question),925 or if certain provisions of 

the agreement do not meet the conditions of the BER (the second question).926 Similarly, the 

German NCAs’ decision in Pecuniary loss liability risks for auditors and chartered accountants 

(2008) stated that an agreement that could not benefit from the insurance BER because of the 

undertakings’ high market share would necessitate a full analysis of all four conditions of Article 

101(3) TFEU. According to the German NCA, it could not be assumed that the first three 

conditions of the Article were fulfilled with reference to the BER.927 This approach limits the 

effects of BERs to the agreements that are fully exempted by them. 

Other competition enforcers chose a different path. In Motor oils and lubricants (2009),928 

the Hungarian NCA examined a distribution agreement that included non-compete and RPM 

clauses. The RPM clause, which was a hard-core restriction under the vertical BER, prevented 

the agreement from benefiting from the BER’s safe harbour. Yet, the NCA maintained that non-

compete clauses that did not exceed five years in length were compatible with Article 101(3) 

TFEU. The Hungarian NCA did not fully examine all four conditions of Article 101(3) TFEU. 

Rather, it briefly noted that such clauses could automatically benefit from the BER in the 

absence of an RPM (the first question).929 Similarly, in British American Tobacco group (2006) 

the Hungarian NCA explained that, since BERs are based on the assumption that they apply to 

cases that satisfy all four conditions of Article 101(3) TFEU, it is generally enough to examine 

only the parts of the agreement that fail to fulfil the conditions of the BER. If those “excess” 

restrictions are not restrictive in and of themselves, the agreement could be exempted without 

further analysis (the second question).930 The Hungarian approach broadens the substantive 

effect of BERs. The BER balancing tool is also applied indirectly to agreements that are not 

directly covered by it.931  

925 Commission Vertical Guidelines (2010), para 96. 
926 Commission Vertical Guidelines (2010), para 70-71. 
927 B4-31/05 Pecuniary loss liability risks for auditors and chartered accountants (2007), para 146. The 
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The differences between the Commission and the German NCA approach on the one hand 

and the Hungarian NCA approach on the other demonstrate how national interpretations can 

lead to different balancing practices. This could compromise the uniformity and legal certainty 

of balancing under Article 101(3) TFEU individual exemptions and BERs.  

6.2. Withdrawal of BERs  

Questions of uniformity and legal certainty can also arise when the Commission or NCAs decide 

to withdraw the benefits of a BER from a specific agreement.
932

 Such a withdrawal is 

appropriate when an agreement that fulfils the terms of a BER does not produce objective 

advantages that compensate for its negative effects on competition (i.e. an agreement between 

undertakings having a low market share but holding cumulative effect in parallel networks of 

similar agreements by competing suppliers or cases of buying power).
933

  

The empirical findings presented in Figure 4.1 above show that the Commission considered the 

withdrawal of BERs in only three proceedings. In Langnese-Iglo (1992),
934

 it withdrew the benefit 

conferred by the Exclusive Purchasing Agreement BER from agreements requiring the German 

retailers Langnese and Scholler to purchase single-item ice cream for resale exclusively from the 

latter. The withdrawal was justified given the cumulative effects of the agreements.
935

 In the other 

two cases, the threat of withdrawal was sufficient to bring the infringement to an end.
936

  

Moreover, the empirical findings indicate that five NCAs did not use their powers to 

withdraw the benefits of BERs.
937

 This also reflects the practices of other NCAs.
938

 The German 

932
 Regulation 1/2003, Article 29. Also see Commission Article 101(3) Guidelines (2004), para 2 and 36. 

Prior modernisation, the possibility to withdraw the application of BERs was set in the Council’s 
Enabling Regulations. Regulation 1/2003 and the BERs adopted after Regulation 2790/99 on Vertical 
Restrains entrusted also the NCAs to withdraw the benefit of a BER in its Member State’s territory if 
they believe that an exemption is no longer appropriate. See Regulation 1/2003, Article 29(2); 
Modernisation White Paper (1999), para 95. 

933
 Ibid. Also see Policy report 1999, 25. 

934
 31533 and 34072 Langnese -Iglo (1992), para 108-113. 

935
 The withdrawal was upheld by the GC in T-7/93 Langnese-Iglo (1995), para 133-196 and the CJEU in 

C-279/95P Langnese-Iglo (1998), para 43-49. Yet the GC noted that the Commission had no legal 
basis to withdraw the benefit of the BER from future agreements (para 205-210). 

936
 In 33157 Eco System/Peugeot (1991), para 25 the Commission threatened to withdraw the benefit of 

the motor-vehicle BER from Peugeot's Belgian and Luxembourg dealer networks; In 31043 Tetra Pak 
I (1988), para 53, the Commission considered withdrawing the benefits of the patent licensing BER 
from the exclusive license agreement between Tetra Pak and the BTG. The decision was upheld by 
the GC in T-51/89 Tetra Pak I (1990). 
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NCA considered withdrawing the benefits of the Vertical BER from the MFN clause in HRS 

(2013) but found this to be unnecessary because the market share of the undertakings was 

above 30% and could have not benefited from the BER.
939

 This statement could be seen as a 

warning to other undertakings that such types of clauses will not be protected by the safe 

haven of the BER, at least not in Germany.
940

 

The very limited use of the competition enforcers’ power to withdraw the benefits of the 

BERs fosters the legal certainty of balancing by BERs, and, indirectly, also the uniformity 

between enforcers. Accordingly, undertakings can be assured that they are protected by the 

safe haven of a BER if their agreements fulfil its conditions. Yet, the legal certainty and 

uniformity of the BERs should not be overestimated. As mentioned, in some cases, the 

competition enforcers used their discretion to interpret and apply BERs to change the 

substantive scope of balancing under the BERs.   

7. NORMATIVE BENCHMARKS  

BERs, by their very nature, are directed at promoting the uniformity and legal certainty of 

enforcement.
941

 At the same time, this chapter has submitted that they have also served as a 

means to account for non-competition interests. In this context, the chapter has pointed to a 

trade-off, following modernisation, between the increased effectiveness of BERs in the 

protection of competition interests, and reduced uniformity and legal certainty.  

 

 

 

 

 

938
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7.1. Effectiveness  

In the past, BERs were heavily criticised as policy-driven, regulatory balancing tools that did not 

effectively protect competition interests. This line of criticism was particularly prominent prior to 

the modernisation of BERs in the late 1990s. Older BERs and especially sectoral BERs were 

considered highly political. Both their adoption process, as well as their application, left 

significant room for the consideration of broad non-economic benefits. BERs could exclude the 

application of Article 101 TFEU from certain agreements on the basis of non-competition 

interests, in a manner that was not subject to a case-specific analysis. As such, BERs were 

rightly seen as a form of protectionism serving as an instrument with a regulatory character.
942

  

BERs are still criticised as a “fossilised” administrative device. The use of exclusions of 

certain categories of agreements and sectors, rather than a detailed economic case-by-case 

balancing process, inherently runs counter to an effects-based approach. It endangers the 

consistent enforcement of EU competition law across all sectors of the economy.
943

 

The switch to an effects-based approach and the abolishment of most of the sectoral BERs 

was aimed at increasing their effectiveness. This refocused the BERs to emphasise the protection 

of agreements that have little or no effect on competition or which generate economic benefits.
944

 

While BERs are still based on a balancing process involving exclusion, the economics-based 

analysis entails a case-specific examination of the effects of an agreement. This has been 

especially true when the competition enforcers have interpreted BERs as prescribing only general 

942
 See Sections 3.1, 3.2.3, 4 above. 

943
 See Chapter 3, Section 7.1. 

944
 See Section 4.1 above. 
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balancing standards, which require a detailed, economic balancing process. For example, the 

interpretation of BERs by the CJEU in Pierre Fabre (2011) and Coty (2017)
945

 and the German 

NCA and courts,
946

 draws the balancing process under BERs closer to the analysis of Article 

101(3) individual exemptions. The next section shows that, while this interpretation increases the 

effectiveness of balancing, it reduces its uniformity and legal certainty.  

7.2. Uniformity and legal certainty  

BERs provide a pre-determined, explicit balancing tool that is intended to promote legal certainty 

and uniformity. They outline transparent and predictable balancing rules, which require relatively 

limited discretion. As such, BERs allow for consistent balancing across the EU. Nevertheless, BERs 

raise two sets of questions with respect to the uniformity and legal certainty of balancing.  

The first set of questions relates to the application of BERs. The empirical findings have 

demonstrated that BERs have been discussed in a relatively small number of proceedings and 

challenges before EU and national courts, suggesting that undertakings have managed to self-

assess their behaviour correctly.
947

 At the same time, the transformation from form-based to 

effects-based BERs has granted the competition enforcers greater discretion to balance. This 

chapter has shown that, in certain cases, the competition enforcers have interpreted the BERs 

as setting general balancing standards rather than precise balancing tools. This has also opened 

the door to national influence on balancing. Consequently, the understanding of BERs as 

general balancing standards has rendered their application less predictable and facilitated 

inconsistent interpretations.  

The second set of questions relates to the relationship between BERs and individual exceptions. 

Namely, has the possibility to withdraw the application of a BER, or to grant an individual exemption 

to an agreement that has failed to meet the conditions of a BER, hampered legal certainty or 

uniformity. The empirical findings imply that this aspect has had only little effect in practice. Section 

6 above has shown that the benefits of BERs have almost never been withdrawn. Similarly, only in a 

limited number of cases have individual exceptions been granted after the benefit of a BER was 

refused. Thus, the reliance on BERs has mostly served as a good indicator of the compatibility of an 

agreement with Article 101 TFEU. Altogether, therefore, it seems that BERs have been largely 

successful at ensuring uniformity and legal certainty. 

945
 See Section 3.2.2 above.  

946
 See Sections 5.1.1 and 5.2 above, respectively. 

947
 See Sections 2 and 5.1.1 above. 
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assess their behaviour correctly.947 At the same time, the transformation from form-based to 

effects-based BERs has granted the competition enforcers greater discretion to balance. This 

chapter has shown that, in certain cases, the competition enforcers have interpreted the BERs 

as setting general balancing standards rather than precise balancing tools. This has also opened 

the door to national influence on balancing. Consequently, the understanding of BERs as 

general balancing standards has rendered their application less predictable and facilitated 

inconsistent interpretations.  

The second set of questions relates to the relationship between BERs and individual exceptions. 

Namely, has the possibility to withdraw the application of a BER, or to grant an individual exemption 

to an agreement that has failed to meet the conditions of a BER, hampered legal certainty or 

uniformity. The empirical findings imply that this aspect has had only little effect in practice. Section 

6 above has shown that the benefits of BERs have almost never been withdrawn. Similarly, only in a 

limited number of cases have individual exceptions been granted after the benefit of a BER was 

refused. Thus, the reliance on BERs has mostly served as a good indicator of the compatibility of an 

agreement with Article 101 TFEU. Altogether, therefore, it seems that BERs have been largely 

successful at ensuring uniformity and legal certainty. 

945 See Section 3.2.2 above.  
946 See Sections 5.1.1 and 5.2 above, respectively. 
947 See Sections 2 and 5.1.1 above. 
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1. INTRODUCTION 

Most of the balancing tools reviewed in this dissertation are based on EU primary or secondary 

law and were largely developed in the Commission’s case law and policy papers. In contrast, 

the balancing tools of Article 101(1) TFEU are predominantly derived from CJEU case law. This 

chapter shows that the CJEU introduced those tools to counterbalance the Commission’s broad 

interpretation of what constitutes a restriction of competition that falls within the scope of 

Article 101(1) TFEU. As elaborated below, the CJEU was of the opinion that agreements 

restricting the commercial freedom of parties can escape the prohibition of Article 101(1) TFEU 

if they are necessary for the attainment of social or efficiency related goals. 

The empirical findings demonstrate that despite the CJEU’s efforts, the Commission made only 

little use of those balancing tools in practice and interpreted them narrowly. Furthermore, the 

CJEU did not establish one overarching concept to guide the assessment of Article 101(1) TFEU. 

Instead, it created numerous sector-specific or restriction-specific exceptions, which are applied 

on a case-by-case basis. The CJEU’s ad hoc approach, combined with the Commission’s refusal to 

make use of Article 101(1) TFEU tools, creates significant uncertainty as to the scope of and 

method for Article 101(1) TFEU balancing. Faced with these uncertainties, the Commission, NCAs, 

and EU and national courts have adopted inconsistent and conflicting balancing approaches.  

This chapter is structured as follows: Section 1 introduces the balancing function of Article 

101(1) TFEU. It demonstrates that the Article contains two categories of balancing tools: those 

directed at balancing state and public interests, and those directed at the attainment of commercial 

interests. Sections 2-3 elaborate on each of those two categories, respectively. Each section 

presents the surrounding legal background and the empirical findings on the EU Courts’ and the 

Commission’s application of the relevant balancing tools. Next, it discusses the balancing methods 
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practices of the various national enforcers. It points to the significant variation in the manner in 

which the NCAs and national courts have applied and interpreted those exceptions. Section 5 

concludes by assessing the degree to which the application of Article 101(1) TFEU balancing tools 

has met the normative benchmarks. 

1.1. Between a jurisdictional and a substantive provision 

The possibility to take non-competition interests into account under Article 101(1) TFEU has 

been a subject of debate from the outset of EU competition law and continues to this day. The 

wording of the Article does not explicitly refer to a balancing function. It stipulates that “the 

following shall be prohibited as incompatible with the internal market: all agreements between 

undertakings, decisions by associations of undertakings and concerted practices which may 

affect trade between Member States and which have as their object or effect the prevention, 

restriction or distortion of competition within the internal market”. 

The Commission has typically understood the Article as a jurisdictional provision. According 

to this view, Article 101(1) TFEU is designed to determine whether EU or national competition 

law applies, i.e. if the agreement could affect trade between Member States. The substantive 

competitive analysis and balancing, according to the Commission, should be confined to Article 

101(3) TFEU.
948

 Consequently, the Commission has held that the prohibition dictated by Article 

101(1) TFEU applies to almost any restriction imposed on the undertakings’ freedom of 

commercial action, which could then only be justified by Article 101(3) TFEU. As early as 

Grundig-Consten (1966), it explained that “the decisive criterion for the coming into force of the 

prohibition […] consists of the finding that the agreement interferes with the freedom of action 

of the parties or with the position of third parties on the market". In particular, Article 101(1) 

TFEU “applies virtually automatically to […] agreements which establish absolute territorial 

protection for exclusive distributors. This point is central to Commission policy.”
949

 

This approach had a significant impact prior to modernisation. Under the enforcement regime of 

Regulation 17/62, the fact that an agreement fell under the scope of Article 101(1) TFEU not only 

meant that EU law applied; it also implied that only the Commission, which had a monopoly on 

948
 (Odudu 2006), 101; (Goyder 2009), 110-114. Arguably, classifying an agreement as purely national 

might also be a form of balancing, since some Member States have unique balancing tools under 
national law. This is discussed in Chapter 6 and Chapter 8, Section 5.4. 

949
 Emphasis added. The Commission’s position was presented in the Report for the Hearing in appeal, in 

C-56/64 C-58/64 Grundig-Consten (1966), 326. 
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granting Article 101(3) TFEU exemptions, could carry out balancing. By classifying Article 101(1) TFEU 

as a jurisdictional provision, the Commission in effect barred the NCAs and national courts from 

engaging in balancing. Hence, interpreting Article 101(1) TFEU as “catching” as many agreements as 

possible was linked to the need to ensure effective and uniform balancing throughout the EU.
950

 

The Commission’s approach was instantly met with fierce criticism.
951

 Using Article 101(1) TFEU as 

a jurisdictional provision conveyed the notion that all agreements had to be notified to the 

Commission, even when they had an insignificant effect on competition. The Commission was flooded 

with applications for Article 101(3) TFEU exemptions, creating a serious administrative backlog.
952

  

This chapter shows that over the years the CJEU gradually attributed a substantive 

balancing function to Article 101(1) TFEU. While the Court endorsed the Commission’s broad 

interpretation of the provision for the most part, it did introduce certain exceptions. In 

particular, the Court submitted that some forms of restriction of the rivalry between 

undertakings did not fall within the scope of Article 101(1) TFEU if they were necessary for 

attaining non-competition commercial or public interests. 

Before presenting these types of exceptions, it should be emphasised that the differences 

between Article 101(1) and (3) TFEU balancing tools are still relevant today, post 

modernisation. It is true that, following modernisation, Article 101(1) TFEU no longer 

determines the actor applying EU competition law. The Commission, NCAs, and EU and national 

courts apply both Article 101(1) and (3) TFEU. However, two important differences remain. 

First, from a substantive point of view, an agreement that benefits from an Article 101(1) 

TFEU exception does not necessarily fulfil the four conditions of Article 101(3) TFEU.
953

 This is 

particularly true when an exception is based on non-economic benefits. For example, cultural 

benefits that do not directly increase consumer welfare fail to meet the first condition of Article 

950
 (Venit 2003), 577; (Komninos 2005), 2-3. In addition, restrictions on the commercial freedom of 
undertakings were also seen as harmful to market integration. A broad interpretation of Article 101(1) 
TFEU allowed the Commission to control agreements that hindered market integration, irrespective of 
the actual impact on competition interests. See (Odudu 2006), 89-99. 

951
 (Wolf 1962), 550-559; (Wolf 1963), 634; (Joliet 1967), 189; (V Korah 1981); (Steindorff 1984); 
(Gyselen 1984); (Forrester & Norall 1984), 23-24, 38-40; (Whish & Sufrin 1987), 1; (Waelbroecht 
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1997), 145-161; (Wesseling 1999), 88-93, 422-424; (Manzini 2002); (Nicolaides 2005), 131-134; 
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101(3) TFEU (at least according to the Commission’s more economic approach following 

modernisation
954

) but might justify an Article 101(1) TFEU exception. Similarly, an agreement 

that promotes environmental benefits but eliminates competition in the market fails the fourth 

condition of Article 101(3) TFEU but could be accepted under Article 101(1) TFEU.
955

 

Second, from a procedural point of view, the two balancing tools entail different burdens of 

proof.
956

 The burden of proving an infringement of Article 101(1) TFEU rests with the 

competition enforcer alleging the infringement. The burden of proving the conditions of Article 

101 (3) TFEU, on the other hand, rests with the undertakings concerned and often requires 

robust economic evidence.
957

 Therefore, proving Article 101(1) TFEU exceptions may be 

preferable from the point of view of the undertakings. Those two differences, as detailed below, 

affect the types of benefit that can be taken into account under Articles 101(1) and (3) TFEU, 

the applicable balancing method, and the intensity of control. 

1.2. Two categories of Article 101(1) TFEU balancing tools  

This chapter reveals that the CJEU has not developed a single, overreaching principle to guide 

Article 101(1) TFEU balancing. Instead, it has created ad hoc, sector-specific or restriction-

specific balancing tools. Established on an incremental case-by-case basis, those balancing tools 

overlap and at times even contradict each other.  

In fact, the differences between the various Article 101(1) TFEU balancing tools were not 

always very clear. The competition enforcers were not always explicit on which balancing tool 

was used, and consequently, various scholars have often disagreed on the classification of the 

types of balancing tool used in certain cases. Therefore, the empirical findings presented in this 

chapter should be understood as representing the author’s interpretation, which aims to 

highlight the inconsistencies and theoretical flaws embodied in those balancing tools rather than 

to provide a precise depiction of their application in practice.  

Despite the above, Article 101(1) TFEU balancing tools can be roughly divided into two 

categories according to their balancing function. The first category includes tools aimed at 
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balancing competition interests with state or public interests. These balancing tools are used for 

agreements that are designed to realise a social or national goal or are the expression of state 

sovereignty. The second category includes tools for balancing competition and commercial 

interests. These balancing tools weigh competition against efficiencies that directly benefit 

consumers. The balancing tools under each of these two categories are summarised in Table 5.1. 

Table 5.1: Article 101(1) TFEU balancing tools 

Balancing 
tool  

Non-competition interests balanced  Leading cases  
Balancing includes a 
proportionality test?  

Balancing between competition and state and public interests 
State 
action 

Regulated and liberalised markets  INNO (1998); Van Eycke 
(1988); Suiker-Unie (1975); 
Leclerc (1985) 

No 

Undertaking 
definition 

Social security schemes; 
Regulated entities  

Höfner (1991) No  

106(2) 
TFEU 

Liberalised markets  Flugreisen (1989); Eurovision 
systems (1993, 1996) 

Yes, limited to what is 
necessary for providing SGEI 

Nature and 
purpose 

Collective bargaining between 
employers and employees 

Albany (1999); Pavlov (2000) No 

Inherent 
restriction  

Regulated professional 
associations 

Wouters (2002); Meca-
medina (2002, 2004, 2006) 

Yes, limited to what is 
necessary for the proper 
practice of a profession 

Balancing between competition and commercial interests 
Rule of 
reason 

Pro and anticompetitive effects  Polypropylene (1992); Night 
Services (1998); Métropole 
(2001) 

Yes, balance of pro and 
anticompetitive effects 

Objectively 
necessary 
agreement 

Purchasing association; entry into 
a new market  

Société Technique Minière 
(1966); Gøttrup-Klim (1994) 

Yes, necessary for the 
existence of an agreement of 
that type or that nature 

Ancillary 
restraints  

Non-compete clauses; selective 
distribution; franchising; 
horizontal cooperation 

Métropole (2001); MasterCard 
(2014) 

Yes, necessary and 
proportionate to secure the 
benefits of a pro-competitive 
agreement  

IPRs Licensing agreement; sale of 
business involving IPRs 

Grundig-Consten (1966) Yes, doctrine of exhaustion  

De minimis  SMEs; market integration; pension 
funds; financial institutions; sport 

Volk (1969); Expedia (2012) Yes, in some cases  

In addition to the exceptions listed in this table, the Treaties explicitly excludes certain 

sectors from the scope of EU competition rules.
958

 This includes trade in nuclear materials, 

arms, ammunition, war materials, and prior to the expiration of the ECSC Treaty in July 2002, 

958
 On these types of exclusions, also see (Goyder 2009), 126-137; (Bailey & Whish 2015), 1017-1021. 

balancing competition interests with state or public interests. These balancing tools are used for 

agreements that are designed to realise a social or national goal or are the expression of state 

sovereignty. The second category includes tools for balancing competition and commercial 

interests. These balancing tools weigh competition against efficiencies that directly benefit 

consumers. The balancing tools under each of these two categories are summarised in Table 5.1. 

Table 5.1: Article 101(1) TFEU balancing tools 

Balancing 
tool  

Non-competition interests balanced  Leading cases  
Balancing includes a 
proportionality test?  

Balancing between competition and state and public interests 
State 
action 

Regulated and liberalised markets  INNO (1998); Van Eycke 
(1988); Suiker-Unie (1975); 
Leclerc (1985) 

No 

Undertaking 
definition 

Social security schemes; 
Regulated entities  

Höfner (1991) No  

106(2) 
TFEU 

Liberalised markets  Flugreisen (1989); Eurovision 
systems (1993, 1996) 

Yes, limited to what is 
necessary for providing SGEI 

Nature and 
purpose 

Collective bargaining between 
employers and employees 

Albany (1999); Pavlov (2000) No 

Inherent 
restriction  

Regulated professional 
associations 

Wouters (2002); Meca-
medina (2002, 2004, 2006) 

Yes, limited to what is 
necessary for the proper 
practice of a profession 

Balancing between competition and commercial interests 
Rule of 
reason 

Pro and anticompetitive effects  Polypropylene (1992); Night 
Services (1998); Métropole 
(2001) 

Yes, balance of pro and 
anticompetitive effects 

Objectively 
necessary 
agreement 

Purchasing association; entry into 
a new market  

Société Technique Minière 
(1966); Gøttrup-Klim (1994) 

Yes, necessary for the 
existence of an agreement of 
that type or that nature 

Ancillary 
restraints  

Non-compete clauses; selective 
distribution; franchising; 
horizontal cooperation 

Métropole (2001); MasterCard 
(2014) 

Yes, necessary and 
proportionate to secure the 
benefits of a pro-competitive 
agreement  

IPRs Licensing agreement; sale of 
business involving IPRs 

Grundig-Consten (1966) Yes, doctrine of exhaustion  

De minimis  SMEs; market integration; pension 
funds; financial institutions; sport 

Volk (1969); Expedia (2012) Yes, in some cases  

In addition to the exceptions listed in this table, the Treaties explicitly excludes certain 

sectors from the scope of EU competition rules.958 This includes trade in nuclear materials, 

arms, ammunition, war materials, and prior to the expiration of the ECSC Treaty in July 2002, 

958 On these types of exclusions, also see (Goyder 2009), 126-137; (Bailey & Whish 2015), 1017-1021. 

balancing competition interests with state or public interests. These balancing tools are used for 

agreements that are designed to realise a social or national goal or are the expression of state 

sovereignty. The second category includes tools for balancing competition and commercial 

interests. These balancing tools weigh competition against efficiencies that directly benefit 

consumers. The balancing tools under each of these two categories are summarised in Table 5.1. 

Table 5.1: Article 101(1) TFEU balancing tools 

Balancing 
tool  

Non-competition interests balanced  Leading cases  
Balancing includes a 
proportionality test?  

Balancing between competition and state and public interests 
State 
action 

Regulated and liberalised markets  INNO (1998); Van Eycke 
(1988); Suiker-Unie (1975); 
Leclerc (1985) 

No 

Undertaking 
definition 

Social security schemes; 
Regulated entities  

Höfner (1991) No  

106(2) 
TFEU 

Liberalised markets  Flugreisen (1989); Eurovision 
systems (1993, 1996) 

Yes, limited to what is 
necessary for providing SGEI 

Nature and 
purpose 

Collective bargaining between 
employers and employees 

Albany (1999); Pavlov (2000) No 

Inherent 
restriction  

Regulated professional 
associations 

Wouters (2002); Meca-
medina (2002, 2004, 2006) 

Yes, limited to what is 
necessary for the proper 
practice of a profession 

Balancing between competition and commercial interests 
Rule of 
reason 

Pro and anticompetitive effects  Polypropylene (1992); Night 
Services (1998); Métropole 
(2001) 

Yes, balance of pro and 
anticompetitive effects 

Objectively 
necessary 
agreement 

Purchasing association; entry into 
a new market  

Société Technique Minière 
(1966); Gøttrup-Klim (1994) 

Yes, necessary for the 
existence of an agreement of 
that type or that nature 

Ancillary 
restraints  

Non-compete clauses; selective 
distribution; franchising; 
horizontal cooperation 

Métropole (2001); MasterCard 
(2014) 

Yes, necessary and 
proportionate to secure the 
benefits of a pro-competitive 
agreement  

IPRs Licensing agreement; sale of 
business involving IPRs 

Grundig-Consten (1966) Yes, doctrine of exhaustion  

De minimis  SMEs; market integration; pension 
funds; financial institutions; sport 

Volk (1969); Expedia (2012) Yes, in some cases  

In addition to the exceptions listed in this table, the Treaties explicitly excludes certain 

sectors from the scope of EU competition rules.958 This includes trade in nuclear materials, 

arms, ammunition, war materials, and prior to the expiration of the ECSC Treaty in July 2002, 

958 On these types of exclusions, also see (Goyder 2009), 126-137; (Bailey & Whish 2015), 1017-1021. 



also coal and steel agreements. The Treaties also enact special rules for the transport and 

agriculture sectors.
959

 Those types of exception are not discussed in this dissertation. 

2. BALANCING COMPETITION AND STATE OR PUBLIC INTERESTS 

2.1. Legal and empirical background  

The first category of Article 101(1) TFEU balancing tools relates to the issue of whether, and how, 

the prohibition of Article 101 TFEU applies to agreements linked to state and public interests. The 

conduct of a state, like the conduct of a private undertaking, can potentially distort competition 

on the market. For instance, a national law might sacrifice competition in favour of protecting 

employment conditions or the environment. A state might choose to delegate certain powers to 

undertakings, which might in turn act in a manner that limits competition. This poses the question 

of whether Article 101 TFEU applies to an agreement that is the direct result of a state measure 

(e.g. law, regulation or the administrative use of public power), is influenced by a state, or 

substitutes a task that was previously performed by the state.  

The structure of the EU Treaties seems to give a definitive answer to this question. The 

competition law chapter in the TFEU is divided into two sections: First, “rules applying to 

undertakings” (Articles 101-106 TFEU), and second, rules governing “aid granted by states” 

(Articles 107-109 TFEU). This structure suggests that the use of state power is subject to state 

aid rules, while Article 101 TFEU only controls the conduct of private undertakings.  

The practices of the Commission and CJEU up until the third enforcement period (i.e. the 

late 1980s) reflected this divide. As elaborated below, they applied Article 101 TFEU exclusively 

to the conduct of private undertakings engaged in economic activity. In parallel, it was assumed 

that Member States pursue the advancement of public interests, and should therefore not be 

subject to the Article. The Member States, consequently, were competent to advance genuine 

public policies at the expense of competition.
960

 The launch of the SEA, however, blurred this 

divide.
961

 The EU and Member States delegated former public tasks to private undertakings, 

assuming that competition forces would advance the general welfare. In particular, the 

regulation of new sectors (e.g. banking), in combination with delegation, self-regulation, and 

959
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privatisation (e.g. in the transport, telecommunications, and energy markets) introduced market 

principles to what was previously perceived as public sectors of the economy. Accordingly, 

safeguarding the public interest was no longer seen as a monopoly of the state.
962

 

Chapter 3 illustrated that the Commission responded to these changes by expanding the 

scope of Article 101(3) TFEU to facilitate the consideration of non-economic benefits. Until the 

end of the third enforcement period (i.e. May 2004), the Commission used Article 101(3) TFEU 

to exempt certain anti-competitive agreements that promoted state or public interests. This 

section reveals that the CJEU has taken a different path to tackle the clashes between 

competition and public and social interests. Contrary to the Commission’s position, the CJEU’s 

preliminary rulings introduced various new tools to account for such considerations already 

within the scope of Article 101(1) TFEU. Figure 5.1 outlines the development of those balancing 

tools in CJEU preliminary rulings. It indicates the number of proceedings in which such 

balancing tools were discussed (red, green, orange, turquoise, purple and yellow bars), with 

reference to the total number of preliminary rulings concerning Article 101 TFEU (grey line).  

Figure 5.1: Article 101(1) TFEU - State or public interests, preliminary rulings 

This figure illustrates that the balancing of competition with state and public interests was 

frequently discussed in the preliminary rulings handed down since the late 1970s. As detailed 

962
 (Wilks 1993), 276; (Wesseling 2000), 42-44; (Baquero Cruz 2007), 552; (Ibrahim 2015), 226. 

0 

2 

4 

6 

8 

10 

12 

14 

16 

18 

1962 

1967 

1969 

1971 

1974 

1976 

1978 

1980 

1982 

1984 

1986 

1988 

1991 

1993 

1995 

1997 

1999 

2001 

2003 

2005 

2007 

2009 

2011 

2013 

2015 

2017 

N
o. of proceedings 

State action  Article 106(2) Notion of undertaking 

"nature and purpose" Inherent restriction Public interest - general  

Total Preliminary rulings 

privatisation (e.g. in the transport, telecommunications, and energy markets) introduced market 

principles to what was previously perceived as public sectors of the economy. Accordingly, 

safeguarding the public interest was no longer seen as a monopoly of the state.962 

Chapter 3 illustrated that the Commission responded to these changes by expanding the 

scope of Article 101(3) TFEU to facilitate the consideration of non-economic benefits. Until the 

end of the third enforcement period (i.e. May 2004), the Commission used Article 101(3) TFEU 

to exempt certain anti-competitive agreements that promoted state or public interests. This 

section reveals that the CJEU has taken a different path to tackle the clashes between 

competition and public and social interests. Contrary to the Commission’s position, the CJEU’s 

preliminary rulings introduced various new tools to account for such considerations already 

within the scope of Article 101(1) TFEU. Figure 5.1 outlines the development of those balancing 

tools in CJEU preliminary rulings. It indicates the number of proceedings in which such 

balancing tools were discussed (red, green, orange, turquoise, purple and yellow bars), with 

reference to the total number of preliminary rulings concerning Article 101 TFEU (grey line).  
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below, the early balancing tools developed by the CJEU focused on examining whether an 

agreement was a genuine state measure and not a cartel in disguise (Article 106(2) TFEU, 

green bars; state action defence, red bars; and since the mid-1980s the notion of undertakings, 

orange bars). Those tools centred on assessing whether the agreement could be attributed to a 

state. They did not evaluate whether the restriction of competition was actually justified and 

proportionate. Towards the fourth enforcement period, however, the CJEU introduced new 

balancing tools and interpreted the old tools in a way that gave more weight to substantive 

balancing. This is reflected by the “nature and purpose” and inherent restriction exceptions 

introduced in the late 1990s and early 2000s, respectively (turquoise and purple bars). 

Figure 5.2 depicts the application of those exceptions by the Commission and EU Courts in 

appeals. The figure highlights the number of proceedings in which one or more of those exceptions 

were discussed (blue line) and accepted (red, green, orange, turquoise, purple and yellow bars). 

With respect to the Courts, it also indicates the number of proceedings in which the previous 

instance’s decision accepting or rejecting an exception was overturned (red, green, orange, 

turquoise, purple and yellow crosses, corresponding to the colour of the relevant exception). 
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The figure demonstrates that the Commission made limited use of the state or public 

interest balancing tools (a). Consequently, the EU Courts had only a few opportunities to review 

such tools (b and c). One clear exception is the state action defence. As the next section shows, 

the Commission interpreted this defence narrowly, accepting it only in a few cases (red bars). 

The EU Courts, on the other hand, accorded greater weight to the state’s influence and 

overturned some Commission decisions (red crosses). 

The following sections examine in detail the development of the balancing principles guiding 

each of the state or public interests exceptions. Each section first explores the extent to which 

such an exception serves as a balancing tool, before discussing the balancing method.   
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2.2. State action defence (effet utile)
963

 

 Balancing tool 2.2.1.

The first state and public interests exception is the state action defence. This legal doctrine 

originated in the US. The US Supreme Court held that states are shielded from federal antitrust 

laws when they engage in a bona fide exercise of their sovereign regulatory powers and that 

private entities are immune from antitrust liability when they act in furtherance of an articulated 

state policy and under active supervision.
964

 

Unlike the US, there is a no clear state action defence under EU law.
965

 On the contrary, as 

detailed in this section, the principle of primacy of EU law requires that the Member States not 

introduce or maintain in force legislative or regulatory measures that could render Article 101 

TFEU ineffective. Nevertheless, in certain cases, the CJEU has approved national measures that 

limited the full application of the Article. This case law reflects a search for balancing.
966

 On the 

one hand, the CJEU has recognised that a state must be allowed to exercise its sovereign power 

to adopt measures that it deems justified for economic or social reasons, even if they conflict 

with EU competition law. On the other hand, the Court has also acknowledged that a state 

restraint might be as harmful to competition as a private restraint. Moreover, it has highlighted 

that such restrictions can only be tolerated if they are genuine state measures and not weakly 

regulated private agreements.
967

 This case law is complex and unclear, giving rise to much 

controversy on the limits of this exception under EU law.
968

  

The first seeds of an EU state action defence were planted in the late 1970s. INNO (1977) 

concerned a Belgian law that required tobacco manufacturers and importers to fix their selling 

price. In answer to a request for a preliminary ruling, the CJEU held that Article 4(3) TEU, which 

prescribes that Member States shall “abstain from any measure which could jeopardise the 

963
 The notion of “state action defence” is a US term. The comparable EU exception is often labelled as 

effet utile or the duty of sincere cooperation. Nevertheless, this dissertation uses the term state 
action defence since it encompasses a broad range of situations of state involvement, going beyond 
the legal source of Article 4(3) TEU. Moreover, some of the Member States’ rules are similar to the US 
version. As elaborated in Section 4.1.1 below, those national rules are not based on the legal sources 
that have guided the CJEU’s reasoning. 
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attainment of the objectives of the Treaty”, applies to the Treaty’s provisions on competition.
969

 

It explained that while it is true that the competition rules (in that case, Article 102 TFEU) are 

directed at undertakings, “the Treaty imposes a duty on Member States not to adopt or 

maintain in force any measure which could deprive that provision of its effectiveness”.
970

 

As Figure 5.1 and Figure 5.2 demonstrate, the EU state action defence gained importance 

only during the mid-1980s. Following a long line of cases in which Article 4(3) TEU was invoked 

to claim that a particular national law was unenforceable, the defence was restated at the 

beginning of the third enforcement period in Van Eycke (1988). The CJEU stipulated that the 

effet utile of Article 101 TFEU could be compromised if a Member State either: (i) required or 

favoured the adoption of an anti-competitive agreement (ii) reinforced the effects thereof, or 

(iii) deprived its own regulation of its official character by delegating to private undertakings 

responsibility for taking decisions affecting the economic sphere.
971

 As the following sections 

show, those situations developed into three strands of exceptions, each subject to distinctive 

balancing methods and intensity of control. The CJEU did not establish an overriding principle to 

guide such exceptions. Conversely, the three strands were split into even smaller issue-specific-

exceptions, overlapping and at times inconsistent with one another. 

Before discussing those three strands, however, it should be noted that the empirical 

findings reveal that the EU Courts and the Commission often avoided applying the state action 

doctrine by dint of interpretation. They regularly solved tensions between Article 101 TFEU and 

state measures by holding that specific anti-competitive conduct went beyond what the state 

measure demanded.
972

 This approach was taken especially to settle politically sensitive issues 

such as restrictions of competition originating from national constitutions; international 

agreements; clashes between Article 101 TFEU and other provisions of the EU Treaties, the 

Charter of Fundamental Rights, or secondary law; and restrictions imposed by statutes 

governing the conduct of professional associations.
973
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maintain in force any measure which could deprive that provision of its effectiveness”.970 

As Figure 5.1 and Figure 5.2 demonstrate, the EU state action defence gained importance 

only during the mid-1980s. Following a long line of cases in which Article 4(3) TEU was invoked 

to claim that a particular national law was unenforceable, the defence was restated at the 

beginning of the third enforcement period in Van Eycke (1988). The CJEU stipulated that the 

effet utile of Article 101 TFEU could be compromised if a Member State either: (i) required or 

favoured the adoption of an anti-competitive agreement (ii) reinforced the effects thereof, or 

(iii) deprived its own regulation of its official character by delegating to private undertakings 

responsibility for taking decisions affecting the economic sphere.971 As the following sections 

show, those situations developed into three strands of exceptions, each subject to distinctive 

balancing methods and intensity of control. The CJEU did not establish an overriding principle to 

guide such exceptions. Conversely, the three strands were split into even smaller issue-specific-

exceptions, overlapping and at times inconsistent with one another. 

Before discussing those three strands, however, it should be noted that the empirical 

findings reveal that the EU Courts and the Commission often avoided applying the state action 

doctrine by dint of interpretation. They regularly solved tensions between Article 101 TFEU and 

state measures by holding that specific anti-competitive conduct went beyond what the state 

measure demanded.972 This approach was taken especially to settle politically sensitive issues 

such as restrictions of competition originating from national constitutions; international 

agreements; clashes between Article 101 TFEU and other provisions of the EU Treaties, the 

Charter of Fundamental Rights, or secondary law; and restrictions imposed by statutes 

governing the conduct of professional associations.973 
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 Balancing method (1): state requiring or favouring anti-competitive agreements 2.2.2.

The first strand of cases in which the state action defence was examined dealt with similar 

situations as INNO, where an anti-competitive agreement was required or favoured by a 

national measure. The empirical findings illustrate that the EU Courts and Commission 

distinguished between three sub-types of such measures.
974

  

First, situations in which a binding state measure required undertakings to engage in anti-

competitive conduct (state compulsion cases). The Commission and EU Courts interpreted this 

exception narrowly. They demanded a causal link between the state measure and the anti-

competitive agreement, showing that the state measure left the undertakings no other choice 

but to engage in anti-competitive conduct. An exception could be granted only if the agreement 

was required, rather than merely permitted, by national legislation.
975

 Unsurprisingly, the 

empirical findings show that in light of this strict intensity of control, such a causal link could 

almost never be established.
976

 

Second, the Commission and EU Courts were more open to accepting agreements in 

situations in which a state measure left no room for competitive autonomous conduct on the 

part of undertakings (lack of autonomy cases).
977

 In those situations, the undertakings’ freedom 

of action was so restricted that the anti-competitive conduct could not be perceived as a 

meeting of the minds of the contracting undertakings.
978

 Thus, the exception did not apply 

when the undertakings’ autonomy was considerably restricted, but not limited.
979

 

The lack of autonomy principle was first formulated by the CJEU in Suiker-Unie (1973, 1975). 

The Commission declared that sugar producers had agreed to share markets and rejected the 

claim that a tendering system introduced by the Italian authorities and the EU quotes system 

required such conduct.
980

 The CJEU, however, annulled the Commission’s decision. Rather than 

974
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analysing the case on the basis of the state compulsion principle (i.e. examining whether the anti-

competitive conduct was required by the state), it noted that the agreement escaped the 

prohibition of Article 101(1) TFEU since the regulatory framework left the undertakings almost no 

room to compete.
981

 Later, in Ladbroke (1993, 1995, 1997), the CJEU clarified that the lack of 

autonomy exception is independent of the question of the compatibility of the state measure with 

Article 4(3) TEU. Overturning the GC’s decision, it maintained that state compulsion and lack of 

autonomy situations were two different types of exceptions.
982

 

The empirical findings summarised by Figure 5.2(b) reveal that the GC was active in scrutinising 

the Commission’s substantive evaluation of the undertakings’ autonomy. It applied a full merit 

review, finding on two occasions that the Commission had been wrong not to grant exceptions.
983

  

Third, in Van Eycke (1988) the CJEU stated that the effet utile of Article 101 TFEU could 

also be compromised in cases in which a state had merely favoured an anti-competitive 

agreement (non-legislative measures cases).
984

 The application of the state action defence to 

such conduct was first examined in Asia Motor (1994, 1996, 1998), in which the Commission 

rejected a complaint alleging that importers of Japanese cars had fixed import quotes in 

France.
985

 On the basis of the lack of autonomy justification, it explained that the aforesaid 

conduct was an integral part of the French authorities’ policy, which set the total quantity of 

vehicles allowed into France each year and determined the rules for the allocation of that 

quantity. The importers thus had no commercial freedom of action. Yet, on appeal, the GC 

accepted the French authorities’ submission that the anti-competitive conduct was not imposed 

by a national legislative measure. It affirmed that in the absence of binding legislation, the 

Commission was entitled to reject the complaint “only if it appears on the basis of objective, 

981
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relevant and consistent evidence that that conduct was unilaterally imposed upon them by the 

national authorities through the exercise of irresistible pressures”.
986

 

It is unclear whether the CJEU accepted the GC’s reasoning. Although the CJEU upheld the 

GC’s judgment, it was not required to address the question of non-legislative measures.
987

 A 

year later, in Polypropylene (1999), the CJEU rejected on factual grounds a claim alleging 

“irresistible” pressure, noting that the decision was reached “without ascertaining whether 

irresistible pressure exerted by the authorities of a Member State can exclude an undertaking's 

liability”.
988

 Since the CJEU did not directly address the matter, it is doubtful whether 

undertakings can escape liability where a state has favoured an anti-competitive agreement by 

means of a non-legislative measure. In any event, subsequent GC decisions have clarified that 

this exception is limited to exceptional circumstances. It noted that the fact that anti-

competitive conduct was known or even fostered by a national authority had no bearing on the 

applicability of Article 101 TFEU and overturned the Commission’s decisions on this ground.
989

 

This strict control makes it extremely difficult to benefit from such an exception.  

 Balancing method (2): state reinforcing an anti-competitive agreement 2.2.3.

The second strand of state action cases involved situations in which a state had merely reinforced 

the effects of a pre-existing agreement. The state involvement in those situations was weaker in 

comparison with the cases discussed in the previous section. A state does not require an anti-

competitive agreement, but merely reinforces the effects of an existing agreement.  

Paradoxically, despite the lesser state involvement, the CJEU had taken a more favourable 

approach towards state measures that reinforced a private agreement.
990

 In particular, it accepted a 

weaker causal link between the state measure and the anti-competitive agreement as compared to 

the causal link it required in state compulsion cases. In Vlaamse Reisbureaus (1987),
991

 for 

example, an ethics code of the national association of travel agents precluded agents from giving 

discounts by renouncing their commissions. The Belgium government transformed the code into a 

Royal Decree. The CJEU held that the decree reinforced a pre-existing agreement concluded in the 

986
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sector, although it had not been established that the agreement was still in force at the time of the 

proceedings. In other words, it was sufficient that an agreement of that sort was the origin of the 

state measure in question, even if it was no longer operative.
992

  

The different balancing tests applicable to the reinforcement cases are not supported by any 

theoretical justification. The CJEU applied different balancing tests and different levels of 

intensity of control to similar situations. This is an example of the inconsistency of state action 

exceptions, which will be further elaborated in the next section. 

 Balancing method (3): delegation of state powers 2.2.4.

The third strand of state action defence cases expanded the effet utile doctrine to situations in 

which anti-competitive behaviour resulted from a delegation of public powers to private 

undertakings. This describes a scenario in which a state allows undertakings, such as regulated 

professional associations, to assume the state’s responsibility to interfere in markets. 

This strand of delegation cases emerged from the CJEU’s preliminary ruling in Leclerc 

(1985). A French distributor had challenged a French law that obliged national publishers and 

importers to fix retail prices for books. Applying the first two strands of the state action defence 

would have probably resulted in a finding that France had infringed Article 4(3) TEU by either 

requiring or reinforcing a price-fixing arrangement. That finding would have had the dramatic 

consequence of limiting the Member States’ law-making powers.  

In light of the above, the Commission argued that Article 4(3) TEU could not be interpreted 

“as to deprive Member States of all power in the economic sphere by prohibiting them from 

interfering with free competition”. Rather, Article 101 TFEU should apply to Member States only 

in the exceptional circumstances of compulsion and reinforcement cases or when a state has 

“pursued the specific aim of enabling undertakings to circumvent the Community competition 
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 Thus, the Commission maintained that the French law should be considered solely in 

the light of the free movement rules that prohibit quantitative restrictions on imports. 

The CJEU used different reasoning to achieve essentially the same outcome. It noted that 

the French law did not require concluding an agreement, but rather imposed a statutory 

obligation on the undertakings to fix prices unilaterally. Accordingly, “the question arises as to 
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state measure in question, even if it was no longer operative.992  
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whether national legislation which renders corporate behaviour of the type prohibited by Article 

[101(1) TFEU] superfluous, by making the book publisher or importer responsible for freely 

fixing binding retail prices, detracts from the effectiveness of Article [101 TFEU]”.
994

  

The Court did not answer this question in Leclerc. Instead, it noted that the purely national 

systems and practices of the French law had not yet been made subject to EU competition 

policy. The Member State obligation under Article 4(3) TEU would thus not be “specific enough 

to preclude them from enacting legislation of the type at issue on competition in the retail 

prices of books”.
995

 Similarly, the Court circumvented comparable questions in a line of cases 

during the 1980s, in which a state had delegated its power to a body of experts operating on 

the basis of public interest criteria. The Court found that because those bodies were not 

undertakings or association of undertakings, the prohibition of Article 101(1) TFEU was 

inapplicable, irrespective of the state action defence.
996

  

From the 1990s onwards, the CJEU was confronted with more complicated cases in which it 

scrutinised the conduct of regulated professional associations in situations in which state powers 

had been delegated to so-called mixed bodies. Such mixed bodies were comprised of both 

representatives of the state and private undertakings and did not always adhere to public interest 

criteria. In those complex situations, the EU Courts and the Commission based their decisions on 

the nature of the state approval and the residual control exercised by the state. Accordingly, they 

found that conveying an opinion or a draft decision on the basis of public interest criteria did not 

constitute a delegation of powers.
997

 States were, however, prohibited from simply rubber-

stamping anti-competitive agreements. They could not waive review or decisional powers and had 

to genuinely supervise the anti-competitive measure.
998

 Strikingly, the Court assessed neither the 

essence of the measure nor whether the act of delegation could actually help realise a public 

interest. Once it had been held that a state maintained some degree of control, the act of 
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delegation was almost automatically classified as compatible with Article 101 TFEU.
999

 This 

formalistic approach, the next section argues, is perhaps starting to change. 

The above discussion illustrated that the EU state action defence had been developed on a 

case-by-case basis. Lacking a clear legal basis or rationale, this resulted in a set of inconsistent 

and ambiguous rules.
1000

 In particular, the first two strands of the state action defence, granting 

exceptions for agreements required or reinforced by a state measure, are based on a flawed 

conceptual premise. A state measure requiring or reinforcing an anti-competitive agreement 

purports to permit conduct that is prohibited by Article 101 TFEU. However, according to Article 

101(2) TFEU, an agreement that infringes Article 101(1) TFEU is automatically void. Hence, 

from a conceptual basis, Article 101 TFEU should prohibit an anti-competitive agreement 

irrespective of state involvement in its adoption. 

Moreover, the third delegation strand of the state action defence undermines the conceptual 

basis of the second reinforcement strand. The delegation strand prohibits a state from merely 

rubberstamping a private anti-competitive agreement. By analogy, this rationale implies that a 

private agreement that has only been reinforced by a state measure should be prohibited, too. 

Yet, the reinforcement strand removes such agreements from the scope of Article 101(1) TFEU. 

Consequently, agreements accepted under the reinforcement strand would have been 

prohibited if they had been examined under the delegation strand. 

 Modernising the state action defence 2.2.5.

Commentators have criticised the three strands of the state action defence, as developed in 

CJEU case law, as being overly form-based.
1001

 On the one hand, the case law indicates that an 

otherwise anti-competitive agreement is automatically lawful if the undertakings have acted 

upon a state measure. This is true even when the state has accorded a private agreement the 

full force of law (reinforcement and delegation strands). On the other hand, an agreement is 

inevitably unlawful, regardless of its merits and possible benefits, when undertakings have not 

acted exclusively on the basis of a state measure. Therefore, some scholars have advocated for 

999
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an effects-based test for the state action defence that focuses on whether a state measure 

actually contributes to attaining a public policy objective and is proportionate.
1002

 

The Commission embraced a similar approach following modernisation, at least in the 

delegation strand of cases. In its Report on Competition in Professional Services (2004), the 

Commission held that rules adopted by professional associations by an act of delegation are 

ultimately bound to a proportionality test. The rules must be objectively necessary to attain a 

clearly articulated and legitimate public interest objective and the least restrictive measure able 

to achieve such an objective.
1003

 

A relatively recent decision suggests that the CJEU has come around to such an approach. 

In API (2014), the Court examined an Italian decree entrusting a number of road transport 

activities to a mixed advisory body. The body was composed of the representatives of state 

authorities, associations of road transport operators and consumer associations, undertakings, 

and bodies in which the state held a majority stake. A committee comprised of ten members of 

the advisory body could fix minimum charges payable by consumers in order to ensure road 

safety.
1004

 The CJEU declared that the price-fixing arrangement was incompatible with Article 

101 TFEU. Based on a formalistic delegation test, it observed that the committee was largely 

composed of representatives of private undertakings and that the state did not supervise the 

charge fixing. However, the Court also went on to examine whether the objective of the 

legislation, namely road safety, was likely to be achieved by the delegation of powers. It 

observed that the national legislation did not contain any procedural or substantive 

requirements to ensure that the committee would act as an arm of the state pursuing the public 

interest.
1005

 In other words, the Court not only examined the form of delegation but also 

scrutinised the substance of the rules adopted.
1006

 

Adding a proportionality test to the state action defence brings this exception closer to the 

inherent restriction exception, which will be discussed in Section 2.6 below. It shifts the focus 

away from measuring the degree of state influence over the adoption of an agreement to 

assessing its actual effect on competition and non-competition interests. This shifts the 

balancing process away from a formalistic, exclusion-based approval balancing process to a 
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legal balancing process.
1007

 It requires the competition enforcers to assess whether an anti-

competitive agreement went beyond what was required to attain a non-competition interest and 

whether the claimed benefits exceeded the harm to competition. 

While this development might have rendered the state action defence more effective in the 

protection of competition interests, the Court seemed to retreat to a formalistic approach in the 

two following preliminary rulings in which it examined the state action defence. In Salumificio 

(2016), the Court held that an Italian law setting minimum prices for road haulage services on 

the basis of operating costs fixed by the national administration after hearing the position of 

relevant trade associations had not infringed Article 101 TFEU. The decision focused on the act 

of delegation. The Court emphasised that the national administration had only heard the 

professional associations rather than delegated its public powers to the trade association.
1008

 

Similarly, in CHEZ (2017), the CJEU examined a Bulgarian law setting minimum prices for 

legal services and prohibiting courts from ordering the reimbursement of fees at an amount 

lower than the minimum fee. The fees had been fixed by a professional body of lawyers. The 

Court held that the act of setting a minimum fee should not be regarded as state action since 

the law did not contain a specific criterion ensuring that the minimum fee was fair and justified 

in accordance with the public interest. Adhering to a form-based approach, the Court did not 

examine the actual criteria that had guided the price-setting by the professional body.
1009

 

In sum, this section has shown that the state action defence is based on a complicated and 

often inconsistent balancing method. As such, it is an unpredictable balancing tool, leaving the 

competition enforcer ample discretion to strike a highly regulatory balance between competition 

interests and the level of state involvement in the economy.  

2.3. Article 106(2) TFEU 

 Balancing tool 2.3.1.

Like the state action defence, Article 106(2) TFEU addresses the relationship between 

competition rules and a state measure, providing that undertakings entrusted with the 

operation of services of general economic interest (“SGEI”) are subject to Article 101 TFEU only 

"insofar as the application of such rules does not obstruct the performance, in law or in fact, of 
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the particular tasks assigned to them. The development of trade must not be affected to such 

an extent as would be contrary to the interests of the Union".  

Article 106(2) TFEU was drafted as a political compromise between Member States advocating a 

more trade-oriented economy and those calling for various forms of state involvement.
1010

 By 

allowing certain derogations from the competition rules, the Article seeks to reconcile the Member 

States' interest in using undertakings as an instrument of economic or fiscal policy with the EU's 

interest in ensuring compliance with competition rules and preservation of the unity of the common 

market.
1011

 The political controversy surrounding SGEI also became evident during the discussions 

in the run-up to the Amsterdam Treaty. A proposal to amend Article 106(2) TFEU was rejected in 

favour of introducing a new policy-linking clause that expressly preserved Article 106 TFEU in light 

of the “place occupied by services of general economic interest in the shared values of the Union as 

well as their role in promoting social and territorial cohesion”.
1012

  

Despite its political importance, Article 106(2) TFEU had an only limited function in 

conjunction with Article 101 TFEU cases.
1013

 Figure 5.1 shows that Article 106(2) TFEU was 

seldom used before the mid-1980s,
1014

 and was discussed in only a small number of CJEU 

preliminary rulings. Figure 5.2 further illustrates that the Commission and EU Courts on appeal 

never used this provision to justify an Article 101(1) TFEU exception. 

 Balancing method  2.3.2.

In its early case law, the CJEU maintained that Article 106(2) TFEU was a specific application of the 

general principle of Article 4(3) TEU.
1015

 This led commentators to argue that Article 106(2) TFEU 

was merely an expression of the principle of proportionality. Measures entrusting undertakings with 
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the operation of an SGEI were simply stated in lieu of granting a separate exception.
1016

 

Notwithstanding this early interpretation, the empirical findings illustrate that the EU Courts later 

classified Article 106(2) TFEU and the state action defence as two different ways to escape the 

application of Article 101 TFEU. In fact, the EU Courts sometimes applied both exceptions 

separately. In Flugreisen (1989), for instance, the CJEU stated that a state measure that could not 

be accepted under Article 4(3) TEU might be justified under Article 106(2) TFEU.
1017

  

Accordingly, over the years the Commission and EU Courts have developed a separate set of 

Article 106(2) TFEU balancing tests based on the four cumulative conditions listed in the Article. 

First, the Article provides that an undertaking must be entrusted with the operation of an 

SGEI.
1018

 The CJEU has clarified that the entrustment must take place by an act of a public 

authority.
1019

 The Commission has interpreted this condition particularly narrowly. The mere 

approval of an anti-competitive agreement by a Member State,
1020

 a legal act favouring such an 

agreement,
1021

 or a general regulation that does not refer to the specific task,
1022

 would not 

qualify as an act of entrustment.  

Second, Article 106(2) TFEU is limited to the operation of a SGEI. The notion of “service of 

general economic interest” is not defined by the EU Treaties. Member States enjoy a wide 

margin of discretion to decide what they regard as an SGEI, on the basis of their political and 

national preferences.
1023

 That notion can cover any service of an economic nature that is 

essential to the general public in a manner that justifies a degree of intervention by the public 

authorities to control the conditions under which it is provided.
1024

  

Third, the Article 106(2) TFEU exception applies only insofar as the application of competition 

rules does not obstruct the performance, in law or in fact, of the particular tasks assigned to the 

undertakings. This entails a proportionality test. According to the CJEU, Article 106(2) TFEU 
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applies only if the restriction is necessary to enable the undertaking to perform its task of general 

interest under economically acceptable conditions.
1025

 The empirical findings show that failing this 

proportionality test has been the cause for rejecting many Article 106(2) TFEU claims. The EU 

Courts, and especially the Commission, were sceptical of claims that an anti-competitive 

agreement was necessary to enable an undertaking to carry out the task assigned to it.
1026

 

Fourth, Article 106(2) TFEU provides that “[t]he development of trade must not be affected 

to such an extent as would be contrary to the interests of the Union”. This condition is rather 

unclear in conjunction with Article 101 TFEU. Irrespective of Article 106(2) TFEU, Article 101 

TFEU does not apply to an agreement that does not affect trade between Member States. Thus, 

this condition could be understood as demanding a more significant impact on inter-state trade 

compared to the level required for the enforcement of Article 101 TFEU.
1027

 Alternatively, it 

could be regarded as a clarification of how the third proportionality condition should apply. In 

VIK-GVSt (1992), for instance, the Commission maintained that the proportionality of an anti-

competitive agreement must be measured against the further development of the internal 

market, balancing the national and EU interests.
1028

 

Moreover, it remains unclear which institution can apply the fourth condition. Although the 

CJEU has confirmed the direct effect of the first sentence of Article 106(2) TFEU,
1029

 some 

scholars have argued that the application of the fourth condition of Article 106(2) TFEU lays 

within the exclusive competence of the Commission.
1030

 This brings the Article 106(2) TFEU 

exception closer to the institutional enforcement setting of Article 101(3) TFEU under the old 

enforcement regime. Given the political sensitivity of the fourth condition, it is unsurprising that it 

has received so little attention in decisional practice. In fact, the empirical findings reveal that the 

competition enforcers have never rejected the application of Article 106(2) TFEU on that ground 

alone.
1031

 Thus, the question of which institution can apply this fourth condition remains open.  
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In sum, Article 106(2) TFEU represents a Treaty-based exception on the basis of a legal 

proportionality test for balancing the harm to competition interests with state involvement in 

economic life. While this provision has been subject to heated political debate, it has hardly 

ever been used in practice to guide the balancing in Article 101 TFEU cases.  

2.4. Notion of undertakings 

 Balancing tool 2.4.1.

The interpretation of the notion of undertaking, in its meaning under Article 101(1) TFEU, is as 

another tool to balance state and public interests against the protection of competition. The 

CJEU has held that Article 101(1) TFEU only governs agreements and concerted practices 

between undertakings or association of undertakings engaged in economic activity. It does not 

apply to the conduct of public bodies exercising their public body prerogative.
1032

 This divide is 

based on the assumption that private economic actors normally pursue their own self-interest, 

while states aim to advance the public interest.
1033

 Consequently, Article 101 TFEU does not 

apply to activities connected with the exercise of public powers.
1034

  

As elaborated below, since the beginning of the 1990s, the CJEU has used the notion of 

undertakings as a balancing tool not only to exclude state measures from the scope of Article 

101(1) TFEU but also to exclude the conduct of private entities acting in the public interest.
1035

 

In particular, it has been used to permit anti-competitive agreements between undertakings in 

regulated and liberalised markets carrying out activities that were previously performed by a 

state or that had a solidarity aspect or a redistribution function.
1036

 Unlike the state action 

defence and Article 106(2) TFEU exceptions, the notion of undertakings is not exclusively 

dependent on an act of entrustment or derogation of state powers. Rather, the assessment 

centres on the function the entity performs. Accordingly, this exception has opened the door to 

accepting voluntary anti-competitive agreements between private entities aimed at pursuing 

non-competition interests. 
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In contrast to the CJEU’s approach, Figure 5.2(a) demonstrates that the Commission has 

almost never used the notion of undertakings for the purpose of balancing. A closer look at the 

Commission’s decisions from the 1970s up until the end of the 1990s shows that the 

Commission has categorically rejected the use of the balancing method relying on the notion of 

undertakings. On the contrary, it has emphasised that commercial activities of trade and 

professional associations are activities of an association of undertakings regardless of their 

statutes under national law.
1037

 

Nevertheless, the Commission has been more open to the use of the notion of undertakings 

as a balancing tool for sport-related agreements. In fact, the empirical findings show that 

Mouscron (1999) and AMA (2009), both sport-related, were the only two cases in which the 

Commission has used this exception.
1038

 In other sport-related cases, the Commission referred to 

CJEU decisions in the field of free movement to explain that “purely sporting interest” (e.g. rules 

of matches and proper conduct; disciplinary actions; and anti-doping) are not economic in 

nature, while related economic activities (e.g. the sale of tickets for events and competitions, 

advertising and broadcasting contracts, the commercial exploitation of trademarks and 

merchandise) do involve the conduct of undertakings.
1039

 The Commission has held that if a 

sport association engages in some economic activity, even if secondary to its primary objectives, 

it could be considered an undertaking within the meaning of Article 101(1) TFEU.
1040

 

 Balancing method  2.4.2.

The notion of undertakings is not defined by the EU Treaties.
1041

 In Höfner (1991), the CJEU 

established the well-known formula according to which “the concept of an undertaking 

encompasses every entity engaged in an economic activity, regardless of the legal status of the 

entity and the way in which it is financed”.
1042

 The CJEU used three criteria to differentiate 

1037
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economic from non-economic activities. As elaborated below, in some cases the criteria were 

used cumulatively, and in others as alternatives for an exception.
1043

 

The first criterion for defining an undertaking is the comparative markets criterion. In 

Höfner, the CJEU submitted that employment procurement is economic in nature since it “has 

not always been, and is not necessarily, carried out by public entities”.
1044

 In later case law 

involving the activities of professional associations, the CJEU replaced this with a more flexible 

standard. In Wouters (2002), for example, the Dutch bar association was classified as an 

undertaking since it did not exercise powers which are “typically those of public authority”.
1045

 

The comparative markets criterion does not offer clear guidance in the event there is no 

fully competitive market in which a number of undertakings compete. In AOK (2004), groups of 

sickness funds had fixed the prices of medicinal products on the basis of German legislation 

aimed at fighting cost increases in the national statutory health insurance scheme. Because of 

the German legislation, the CJEU could not examine if the price fixing was an activity that was 

“necessarily” or “typically” performed by a public authority. Instead, the CJEU seemed to accept 

AG Jacobs’ position,
1046

 submitting that in such circumstances the question is whether the 

activity could, at least in principle, be carried by private undertakings in order to make 

profits.
1047

 However, since almost any activity with economic importance could be carried out by 

private entities, the criterion could potentially cause a broad range of purely public measures to 

be classified as the operation of undertakings. This interpretation would essentially nullify the 

general principle that Article 101 TFEU does not apply to state measures.
1048

  

 In light of the over-exclusiveness of the comparative markets criterion, at times the CJEU 

has used a second participation criterion to decide whether a conduct was an economic activity. 

According to this standard, “any activity consisting in offering goods and services on a given 

market is an economic activity”,
1049

 while bodies having “an exclusively social function” are not 
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1044 Emphasis added. C-41/90 Höfner (1991), para 22. Also see C-475/99 Ambulanz Glöckner (2001), para 20. 
1045 Emphasis added. C-309/99 Wouters (2002), para 58. Also see C-1/12 Ordem dos Técnicos Oficiais de 

Contas (2013), para 42-46; C-136/12 Consiglio nazionale dei geologi (2013), para 42-44. 
1046 Opinion of AG Jacobs in C-264/01 C-306/01 C-354/01 C-355/01 AOK Bundesverband (2003), para 27. 
1047 C-264/01 C-306/01 C-354/01 C-355/01 AOK Bundesverband (2004), para 8, 54-56. 
1048 Also see (Wendt 2012), 91. 
1049 See Annex 5.11. 



engaged in an economic activity.
1050

 The CJEU explained that since EU competition law does not 

detract from the powers of the Member States to organise their social security systems, Article 

101(1) TFEU does not apply when the social objective pursued by the scheme embodies the 

principle of solidarity.
1051

 Solidarity, according to the Court, entails the redistribution of income 

between those who are better off and those who, in view of their resources and state of health, 

would be deprived of the necessary social cover.
1052

 This participation criterion has guided the 

CJEU’s assessment of social security schemes, pension funds, old-age insurance, workers’ 

health and accident insurance, and, since the 2010s, also the conduct of professional 

associations.
1053

 Thus, whereas by the comparative markets criterion the economic nature of 

the activity is only implicitly linked to participation in the market, the participation criterion 

focuses on the fact that the activity is carried out under market conditions.  

In recent years, the CJEU has introduced a third state influence criterion, taking into account the 

exercise of state control for the classification as undertakings.
1054

 In Kattner Stahlbau (2009) and 

AGR2 (2011), state control over the management of social security schemes was an indicator that 

the entity should not be classified as an undertaking.
1055

 In the first decision, the CJEU found that 

the state influence was sufficiently great to take the conduct outside of the scope of Article 

101(1) TFEU, while in the second case the state’s limited control indicated that the entity was 

an undertaking. The state influence criterion was also extended to examine regulations adopted 

by a professional association regulated by national law. In Ordem dos Técnicos Oficiais de 

Contas (2013), API (2014), and CHEZ (2017), the Court emphasised that the regulatory power 

vested in associations was not subject to any conditions or criteria, finding that the associations 
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hearing the opinion of the professional association, the association had not acted as an 

association of undertakings in this regard.
1057

 

Notably, the Commission’s approach did not converge with the above CJEU case law, which 

gave deference to the exercise of state control. In International Skating Union (2017), the 

Commission rejected a claim that the International Skating Union (ISU) and its members were 

not acting as undertakings when adopting rules related to the regulatory function of the ISU 

since such conduct was an inherent restriction that did not fall within the scope of Article 101(1) 

TFEU. Ignoring the recent CJEU case law, the Commission pointed out that the question of 

whether a decision of an association falls outside the scope of Article 101 TFEU is independent 

of the classification of its conduct, i.e. a decision of an association of undertakings.
1058

 This is 

yet another example of the difference between the CJEU and the Commission approaches when 

applying Article 101(1) TFEU balancing tools. 

Like the aforementioned strands of the state action defence,
1059

 the conditions for the 

notion of undertakings exception are not based on a consistent rationale. For instance, the 

theoretical basis of the state influence criterion runs counter to the rationale underlying the first 

two criteria. The comparative markets and participation criteria are distinctively functional in 

nature. The classification as undertakings depends on the nature of the particular activity rather 

than the nature or statues of the actor.
1060

 Such a classification is unrelated to the level of 

influence exerted by the state.
1061

 The CJEU vindicated this approach by pointing out the need 

to avoid having the various Member States treat the same situation differently simply because 

an activity was formally classified as a public service in one Member State and as private in 

another.
1062

 In contrast, the state influence criterion focuses on the nature of the actor. It 

recognises the right of Member States to delegate certain decision-making competencies 

without falling afoul of the effet utile rule of Article 4(3) TEU.
1063

 Situations that would not be 

accepted under the state action defence might fall outside the scope of Article 101(1) TFEU by 
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dint of the state influence criterion. This leaves the competition enforcers a wide margin of 

discretion and could result in conflicting balancing outcomes.
1064

 

This section has presented the inconsistencies between the various tests of the notion of 

undertakings, and between this balancing tool and other Article 101(1) TFEU exceptions. It has 

shown that the lack of a consistent rationale guiding the notion of undertakings has created 

much uncertainty as to the applicable law, making it difficult to predict the outcome of 

balancing in a specific case. 

2.5.  “Nature and purpose”: collective bargaining agreements 

The previous sections have discussed exceptions that were based on the form of the 

agreement, namely on the premise that the conduct is related to the exercise or delegation of 

public powers. Those balancing tools are exclusive in nature. Once an agreement has been 

classified a public measure, Article 101(1) TFEU is inapplicable. The next two sections deal with 

forms of legal balancing processes which were introduced by the CJEU towards the end of the 

third enforcement period (the late 1990s).
1065

 In those cases, the promotion of a non-

competition interest, in itself, justified granting an agreement an exception from the prohibition 

imposed by Article 101(1) TFEU. This section is dedicated to the “nature and purpose” 

exception, which is uniquely applicable to collective bargaining agreements, while Section 2.6 

below examines the broader inherent restriction exception.  

 Balancing tool 2.5.1.

Social security systems, negotiated through collective bargaining between employers and 

employee associations, serve an important social objective. They aim to improve working and 

employment conditions for the public interest and are protected by the Treaties and EU Charter of 

Fundamental Rights.
1066

 At the same time, those agreements cannot benefit from the notion of 

undertaking exception described in the previous section. The CJEU found that despite embodying 

elements of solidarity, those schemes were based on the principle of capitalisation.
1067
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Against this background, the CJEU developed an issue-specific exception governing such 

agreements. This “nature and purpose” exception dates back to the Drijvende Bokken, 

Brentjens' and Albany (1999) trilogy. The Court explained that certain restrictions of 

competition are inherent to agreements between organisations representing employers and 

workers. According to the Court, the social objectives pursued by such agreements would be 

“seriously undermined” if they were subject to Article 101(1) TFEU. Therefore, it concluded that 

such agreements ought to be regarded “by virtue of their nature and purpose” as falling outside 

the scope of the Article.
1068

 

 Balancing method  2.5.2.

The CJEU set two cumulative conditions for granting the “nature and purpose” exception.
1069

 

First, the agreement must be the result of collective bargaining between employers and 

employee organisations. Those types of agreements are protected by the policy-linking clause of 

Article 153 TFEU, which states that the Commission must promote close cooperation between 

Member States in the social field, particularly in matters relating to the right of association and 

collective bargaining between employers and workers (the “nature”). Second, the agreement 

must contribute to improving the working conditions of the employees (the “purpose”). 

The scope and limits of this exception were assessed in FNV (2014), in which the CJEU 

examined a collective labour agreement of musicians who substituted for the members of an 

orchestra. The agreement was concluded pursuant to a Dutch law that allowed employer and 

employee associations to conclude collective labour agreements on behalf of employees as well 

as on behalf of independent service providers. The Court noted that although the substitute 

workers performed the same services as employees, they should nonetheless be classified as 

undertakings. This led the Court to determine that the employer and employee organisations 

had acted as associations of undertakings when negotiating the agreements for the substitute 

workers. Hence, the agreement failed the first “nature” condition.
1070

 Notably, despite what 

could have been seen as a highly formalistic approach, the CJEU added that the exception 
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would apply if the substitute workers were “false self-employed”, i.e. functionally comparable to 

employees.
1071

 

To justify its position, the Court invoked the legal protections granted by the Treaties to 

collective bargaining between employers and employees. It emphasised that, on the contrary, 

the Treaties did not encourage self-employed service providers to open a dialogue with the 

employers to whom they provide their services.
1072

 Hence, the Court limited this exception to 

agreements promoting non-competition interests that are protected by the Treaty.
1073

 While 

there is no case law with respect to agreements pursuing non-competition interests outside the 

labour context, it might be possible to extend the “nature and purpose” exception to other non-

competition interests covered by the policy-linking clauses.  

FNV reveals a theoretical inconsistency between the “nature and purpose” and notion of 

undertakings exceptions.
1074

 The judgment implies that the “nature and purpose” exception 

applies to collective bargaining between associations of employers and employees since they do 

not act as associations of undertakings for such purposes. However, if such an agreement were 

not concluded between undertakings, it would be granted an exception from Article 101(1) 

TFEU by virtue of the notion of undertakings exception. This renders the “nature and purpose” 

exception meaningless.  

2.6. Inherent restriction  

 Balancing tool 2.6.1.

Like the “nature and purpose” exception, the inherent restriction exception is also based on a 

legal balancing process that weighs an agreement’s contribution to achieving a specific public 

interest against its harm to competition. It provides that Article 101(1) TFEU does not prohibit an 

anti-competitive agreement that is inherent and proportionate to the pursuit of a legitimate aim.  

1071
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The case law on the inherent restriction exception is puzzling. The EU Courts and 

Commission have insisted that the pursuit of a legitimate non-competition interest could not 

justify, as such, an otherwise anti-competitive agreement. In the absence of specific legislation 

or a derogation of public authority powers, a private undertaking cannot sacrifice competition in 

favour of attaining a public aim. The inadequacy of a public measure to address the problems of 

a particular sector does not empower an undertaking to assume a public task.
1075

 In such 

situations, an exception is confined to the four conditions of Article 101(3) TFEU.
1076

 Such 

statements have been made, in particular, with reference to measures aimed at the alleviation 

of financial or structural crisis and financial security, consumer protection, health and safety, 

fight against illegal practices, anti-dumping, functioning of sport associations, social aims, and 

even measures alleging the promotion of competition or correction of market failures.
1077

 

However, as the next section reveals, the inherent restriction exception seems to do just that. 

 Balancing method 2.6.2.

The origin of the inherent restriction exception is typically ascribed to the CJEU in Wouters 

(2002), yet the exception was actually introduced three years earlier by the Commission. EPI 

code of conduct (1999, 2001) concerned the code of the association of representatives of the 

European Patent Office (EPO). The Commission held that some of the code’s provisions fell 

outside the scope of Article 101(1) TFEU as they were necessary to avert misleading 

advertising, protect professional secrecy, and avoid conflicts of interest. It explained that even if 

the code could constitute a restriction of competition under other circumstances it was 

“necessary in the economic and legal context specific to the profession in question” to 

guarantee the representatives’ impartiality and to ensure the proper functioning of the EPO.
1078

 

The GC partly accepted and partially annulled the Commission’s findings, implicitly 

approving the exception. It highlighted the importance of the necessity test, pointing out that 

the applicant had not demonstrated that the provision of the code was “objectively necessary” 

to preserve the dignity and rules of conduct of the profession concerned.
1079
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The inherent restriction exception was first formalised by the CJEU preliminary ruling in 

Wouters (2002), a case similar to EPI code of conduct. The CJEU reviewed a rule of the Dutch 

Bar association prohibiting a partnership between members of the Bar and other professions. 

The rule was adopted pursuant to a Dutch law that entrusted the Bar with the responsibility for 

adopting professional rules designed to ensure the proper practice of the legal profession.
1080

 

The CJEU began by declaring that the Bar was an association of undertakings and that the rule 

could not be classified as a state measure. This statement was particularly important since the 

rule had not been notified to the Commission for the purpose of receiving an Article 101(3) 

TFEU exemption. According to the old enforcement regime of Regulation 17/62 in force at the 

time, this meant that the rule could not be exempted under Article 101(3) TFEU and should 

have automatically been deemed void pursuant to Article 101(2) TFEU if it had been found to 

be in breach of Article 101(1) TFEU. 

In Wouters, the Court famously added that not every agreement that restricts the freedom 

of action of undertakings necessarily falls within the prohibition of Article 101(1) TFEU. Instead, 

the overall context must be examined. In particular, “account must be taken of its objectives, 

which are here connected with the need to make rules relating to organisation, qualifications, 

professional ethics, supervision and liability, in order to ensure that the ultimate consumers of 

legal services and the sound administration of justice are provided with the necessary 

guarantees in relation to integrity and experience”.
1081

 The CJEU explained that this exception is 

based on a three-step examination: First, whether the potentially anti-competitive measure 

pursued a legitimate aim; second, whether the restriction of competition was inherent to the 

pursuit of this aim; and third, whether the restriction was proportionate.  

The CJEU concluded that the rule aimed to ensure compliance with the Bar’s professional 

conduct rules in light of the prevailing perception of the profession in the Netherlands. The Bar 

was entitled to consider that its members would not have been able to advise and represent 

their clients independently and in observance of strict professional secrecy if they had 

concluded partnerships with other professions.
1082

 Based on the above, the Court held that the 

1080
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Bar could reasonably make that consideration despite its restrictive effects and that the rule 

was necessary for the proper practice of the legal profession in the Netherlands.
1083

 

Shortly after the CJEU defined the inherent restriction in Wouters, the Commission applied 

the exception in Meca-Medina (2002). The Commission examined a complaint filed by two 

swimmers against anti-doping rules adopted by the International Olympic Committee and 

implemented by the International Swimming Federation. The swimmers alleged that the 

definition of doping and the threshold set for doping infringed Article 101 TFEU. The 

Commission, nevertheless, rejected the complaint. It agreed with the swimmers that such 

measures could impact the athletes’ freedom of action. Yet, by reference to Wouters, it 

observed that the anti-doping rules were necessary to ensure the integrity of sporting events 

and thus fell outside the scope of Article 101(1) TFEU.
1084

  

On appeal, the GC applied the notion of undertakings rather than the inherent restriction 

exception to justify the rules. It noted that the anti-doping rules were purely sporting rules, which 

did not pursue any economic objective.
1085

 The CJEU, however, endorsed the Commission’s 

analysis. It began by noting that purely sporting rules could fall within the scope of Article 101 

TFEU if adopted by undertakings.
1086

 Moreover, it agreed with the Commission that the anti-

doping rules were inherent to the organisation and proper functioning of competitive sport and 

necessary by their very purpose ensuring healthy rivalry between athletes.
1087

 

Remarkably, the Commission and CJEU accepted the sporting rules in Meca-Medina by 

reference to Wouters. Both cases were based on the same balancing method and reasoning. 

Yet, the empirical findings reveal that in subsequent cases the Commission and EU Courts were 

more open to accepting sporting rules than rules for professional associations. While they 

accepted almost all of the sporting rules in cases in which the exception was invoked, they 

refused to accept all of the professional association’s rules examined.
1088

 This was linked to the 

balancing method and intensity of control applied: 
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refused to accept all of the professional association’s rules examined.1088 This was linked to the 

balancing method and intensity of control applied: 
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First, the Commission and EU Courts applied a strict proportionality test to the professional 

association cases, asserting that the professional rules were disproportionate to achieving the 

alleged public interests.
1089

 The GC was particularly strict, requiring that the measure be the 

sole possible method for attaining the non-competition interest.
1090

  

Second, the Commission often used alternative balancing tools to examine comparable 

situations. For example, the Commission’s decision in Meca-Medina was clearly based on the 

inherent restriction exception.
1091

 Yet, on appeal, it argued that the reference to Wouters was used 

only “in the alternative” “for the sake of completeness”, whereas the decision was based on the 

notion of undertaking exception.
1092

 Such an approach has also been evident in the Commission’s 

policy papers since modernisation. The exception is absent from the Commission Article 101(3) 

Guidelines (2004) and received only a little attention in other relevant policy papers.
1093

 

Third, the Commission and EU Courts added an additional condition for applying the 

exception to professional associations cases. In addition to the three conditions mentioned 

above, they held that the agreement must be required by national legislation. In ONP (2010, 

2014), for example, the Commission refused to accept foreclosure and price-fixing practices 

implemented by the French pharmacist association. The refusal was tied, inter alia, to the fact 

that the anti-competitive behaviour was not part of any national legislation.
1094

 This condition 

was affirmed by the CJEU in API (2014), where a body mostly composed of representatives of 

the economic operators had fixed the prices of haulage services for hire and reward. The prices 

were fixed on the basis of an Italian law stating that such prices should not be lower than the 

minimum operating costs. The Court held that although it could not be ruled out that the 

protection of road safety may constitute a legitimate objective, fixing the minimum operating 

costs by such a body was not an appropriate means of attaining that objective. The CJEU 

highlighted that the legislation merely referred, in a general manner, to the protection of road 

safety, without establishing any link between the minimum operating costs and the 

the CJEU held that not it, but the national referring court was entitled to assess whether legislation 
could be deemed necessary for the implementation of a legitimate objective. 

1089
 38549 Barême d'honoraires de l'Ordre des Architectes belges (2004), para 97-99; T-451/08 CISAC 
(2013), para 92; C-1/12 Ordem dos Técnicos Oficiais de Contas (2013), para 93-100. 

1090
 T-451/08 CISAC (2013), para 92. 

1091
 As also clarified by the Commission in its Policy report 2002, 200. 

1092
 T-313/02 Meca-Medina and Majcen/IOC (2004), para 62. 

1093
 Commission Report on Competition in Professional Services (2004). 

1094
 39510 Ordre national des pharmaciens (ONP) (2010), para 684-691. The GC confirmed the 
Commission's position in this regard in T-90/11 Labco/ONP (2014), para 44, 162. 

First, the Commission and EU Courts applied a strict proportionality test to the professional 

association cases, asserting that the professional rules were disproportionate to achieving the 

alleged public interests.1089 The GC was particularly strict, requiring that the measure be the 

sole possible method for attaining the non-competition interest.1090  

Second, the Commission often used alternative balancing tools to examine comparable 

situations. For example, the Commission’s decision in Meca-Medina was clearly based on the 

inherent restriction exception.1091 Yet, on appeal, it argued that the reference to Wouters was used 

only “in the alternative” “for the sake of completeness”, whereas the decision was based on the 

notion of undertaking exception.1092 Such an approach has also been evident in the Commission’s 

policy papers since modernisation. The exception is absent from the Commission Article 101(3) 

Guidelines (2004) and received only a little attention in other relevant policy papers.1093 

Third, the Commission and EU Courts added an additional condition for applying the 

exception to professional associations cases. In addition to the three conditions mentioned 

above, they held that the agreement must be required by national legislation. In ONP (2010, 

2014), for example, the Commission refused to accept foreclosure and price-fixing practices 

implemented by the French pharmacist association. The refusal was tied, inter alia, to the fact 

that the anti-competitive behaviour was not part of any national legislation.1094 This condition 

was affirmed by the CJEU in API (2014), where a body mostly composed of representatives of 

the economic operators had fixed the prices of haulage services for hire and reward. The prices 

were fixed on the basis of an Italian law stating that such prices should not be lower than the 

minimum operating costs. The Court held that although it could not be ruled out that the 

protection of road safety may constitute a legitimate objective, fixing the minimum operating 

costs by such a body was not an appropriate means of attaining that objective. The CJEU 

highlighted that the legislation merely referred, in a general manner, to the protection of road 

safety, without establishing any link between the minimum operating costs and the 

the CJEU held that not it, but the national referring court was entitled to assess whether legislation 
could be deemed necessary for the implementation of a legitimate objective. 

1089 38549 Barême d'honoraires de l'Ordre des Architectes belges (2004), para 97-99; T-451/08 CISAC 
(2013), para 92; C-1/12 Ordem dos Técnicos Oficiais de Contas (2013), para 93-100. 

1090 T-451/08 CISAC (2013), para 92. 
1091 As also clarified by the Commission in its Policy report 2002, 200. 
1092 T-313/02 Meca-Medina and Majcen/IOC (2004), para 62. 
1093 Commission Report on Competition in Professional Services (2004). 
1094  39510 Ordre national des pharmaciens (ONP) (2010), para 684-691. The GC confirmed the 

Commission's position in this regard in T-90/11 Labco/ONP (2014), para 44, 162. 

First, the Commission and EU Courts applied a strict proportionality test to the professional 

association cases, asserting that the professional rules were disproportionate to achieving the 

alleged public interests.1089 The GC was particularly strict, requiring that the measure be the 

sole possible method for attaining the non-competition interest.1090  

Second, the Commission often used alternative balancing tools to examine comparable 

situations. For example, the Commission’s decision in Meca-Medina was clearly based on the 

inherent restriction exception.1091 Yet, on appeal, it argued that the reference to Wouters was used 

only “in the alternative” “for the sake of completeness”, whereas the decision was based on the 

notion of undertaking exception.1092 Such an approach has also been evident in the Commission’s 

policy papers since modernisation. The exception is absent from the Commission Article 101(3) 

Guidelines (2004) and received only a little attention in other relevant policy papers.1093 

Third, the Commission and EU Courts added an additional condition for applying the 

exception to professional associations cases. In addition to the three conditions mentioned 

above, they held that the agreement must be required by national legislation. In ONP (2010, 

2014), for example, the Commission refused to accept foreclosure and price-fixing practices 

implemented by the French pharmacist association. The refusal was tied, inter alia, to the fact 

that the anti-competitive behaviour was not part of any national legislation.1094 This condition 

was affirmed by the CJEU in API (2014), where a body mostly composed of representatives of 

the economic operators had fixed the prices of haulage services for hire and reward. The prices 

were fixed on the basis of an Italian law stating that such prices should not be lower than the 

minimum operating costs. The Court held that although it could not be ruled out that the 

protection of road safety may constitute a legitimate objective, fixing the minimum operating 

costs by such a body was not an appropriate means of attaining that objective. The CJEU 

highlighted that the legislation merely referred, in a general manner, to the protection of road 

safety, without establishing any link between the minimum operating costs and the 

the CJEU held that not it, but the national referring court was entitled to assess whether legislation 
could be deemed necessary for the implementation of a legitimate objective. 

1089 38549 Barême d'honoraires de l'Ordre des Architectes belges (2004), para 97-99; T-451/08 CISAC 
(2013), para 92; C-1/12 Ordem dos Técnicos Oficiais de Contas (2013), para 93-100. 

1090 T-451/08 CISAC (2013), para 92. 
1091 As also clarified by the Commission in its Policy report 2002, 200. 
1092 T-313/02 Meca-Medina and Majcen/IOC (2004), para 62. 
1093 Commission Report on Competition in Professional Services (2004). 
1094  39510 Ordre national des pharmaciens (ONP) (2010), para 684-691. The GC confirmed the 

Commission's position in this regard in T-90/11 Labco/ONP (2014), para 44, 162. 



improvement of road safety. Such legislation would only have been appropriate if it genuinely 

reflected a concern to attain it in a consistent and systematic manner.
1095

  

While Wouters did not refer to the regulatory function of the Bar as a decisive factor in 

granting an exception, subsequent case law has limited the exception to private acts which are 

based on regulatory powers. This has introduced a new causal link requirement for the inherent 

restriction exception, similar to the link required for the state action defence.
1096

 In comparison, 

such a causal link was not needed to justify an exception for sporting rules.
1097

 

2.7. Interim conclusion 

This section has examined the balancing tools developed by the CJEU to balance non-

competition interests related to state or public interests. It has shown that those balancing tools 

are not clearly based on Treaty provisions (with the exception of Article 106(2) TFEU). Rather, 

they were introduced by the CJEU on a case-by-case basis in response to the expansion of 

Article 101(1) TFEU’s reach to include agreements subject to state influence and in markets that 

were previously subject to such influence. Those balancing tools are based on exclusion and 

legal balancing processes and take into account broad non-economic benefits. They are not tied 

to economic assessment or principles. Beyond their limited effectiveness in protecting 

competition, this has also resulted in a complicated array of inconsistent and contradictory 

exceptions, lacking an underlying common rationale.
1098

 In light of the above, it is not surprising 

that many of the preliminary rulings referred to the CJEU by national courts were dedicated to 

clarifying the scope of the state and public interest balancing tools (as reflected by Figure 5.1 ).  

The uncertainty surrounding those balancing tools has been reinforced by the fact that the 

EU Courts’ case law and Commission’s policy papers have provided only general guidance on 

how to apply them. Moreover, the Commission has rarely applied those exceptions in practice, 

and its policy papers have advocated a narrow interpretation that limits their scope. Lacking a 

definitive method for their application, they leave the competition enforcers an exceptionally 

large margin of discretion. 
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3. BALANCING COMPETITION AND COMMERCIAL INTERESTS 

3.1. Legal and empirical background 

The prior sections have examined cases in which competition interests clashed with state 

powers or public interests. This section moves to examine another category of Article 101(1) 

TFEU balancing tools. It covers situations in which the realisation of an efficient market 

outcome – such as facilitating certain types of commercial transactions, economies of scale 

and scope, or technological advancements – were taken into account to limit the application 

of the Article.  

This category of balancing tools is tied to the notion of “restriction of competition” within 

the meaning of Article 101(1) TFEU. As mentioned in the opening of this chapter, it is unclear 

what kind of restrictions on undertakings’ commercial freedom fall within the scope of the 

Article. The Commission has traditionally taken the view that almost any restraint on 

commercial freedom infringes Article 101(1) TFEU. Yet, the CJEU and various scholars have 

argued that the Article should include a substantive balancing element, namely that Article 

101(1) TFEU does not prohibit restrictions that are necessary and proportionate to the 

attainment of a commercial purpose.
1099

 

Ascribing this balancing function to Article 101(1) TFEU was heavily influenced by the US 

“rule of reason” concept.
1100

 The US Supreme Court has held that the notion of “restriction of 

trade” in the Sherman Act does not prohibit all restraints on trade - only undue or 

unreasonable ones.
1101

 The American case law has distinguished between two types of 

restriction: per se restrictions, which are always prohibited irrespective of their effect on 

competition and cannot be justified; other restrictions are examined under the “rule of 

reason”. This merits a full effects analysis, including weighing the agreement’s pro- and anti-

competitive effects. 

This section shows that a fully-fledged rule of reason has not been accepted under Article 

101(1) TFEU. At the same time, the CJEU has introduced weaker versions of the rule in the 

form of objectively necessary agreements, ancillary restraints, the doctrine of exhaustion for 

1099
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1100
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IPRs, and the de minimis exceptions. Figure 5.3 presents the application of those balancing 

tools in the CJEU’s preliminary rulings. It indicates the number of proceedings in which the 

exceptions have been discussed (red, green, orange, turquoise, purple, yellow and blue bars) 

and the total number of Article 101 preliminary rulings (grey line).  

Figure 5.3: Article 101(1) TFEU - Attainment of efficient market outcome, 
preliminary rulings 

Figure 5.3 highlights the CJEU’s remarkable influence in developing these categories of 

exceptions. As elaborated below, in a relatively small number of cases, the CJEU has shaped various 

exceptions that have guided the balancing applied by the Commission, NCAs, and national courts.  

Figure 5.4 outlines the use of these exceptions by the Commission and EU Courts in appeals. It 

presents the number of proceedings in which one or more exceptions were discussed (blue line) 

and accepted (bars). It also indicates the number of proceedings in which the EU Courts overturned 

the previous instance’s decision accepting or denying such exceptions (red, green, orange, 

turquoise, purple, yellow and blue crosses, corresponding to the colour of the relevant exception).  
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and accepted (bars). It also indicates the number of proceedings in which the EU Courts overturned 

the previous instance’s decision accepting or denying such exceptions (red, green, orange, 

turquoise, purple, yellow and blue crosses, corresponding to the colour of the relevant exception).  
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Figure 5.4(a) demonstrates that the Commission made only little use of those exceptions. As 

detailed below, despite criticism from the EU Courts, the Commission insisted that Article 101(3) 

TFEU should be the only forum for such balancing. In Bananas (2008),
1102

 for example, the 

Commission asserted that once the anti-competitive object of an agreement was established, 

any efficiency-related considerations would be limited to the scope of Article 101(3) TFEU.  

Figure 5.3 and Figure 5.4 illustrate that those balancing tools appear to have lost their 

weight since modernisation. Like Article 101(3) TFEU,
1103

 they have received limited attention 

from the EU Courts and the Commission since May 2004 and have almost never been used to 

justify limiting the scope of the Article 101(1) TFEU prohibition.  

The following sections detail the development of the balancing tools, the types of benefits 

examined, the balancing methods, and the intensity of control. They affirm that the differences 

in the Commission’s and Courts’ approaches, together with the sparing use of those exceptions 

since May 2004, has hindered achieving a clear approach to balancing. 

3.2. EU rule of reason  

The debate over the existence of a rule of reason in EU competition law dates back to Grundig-

Consten (1966).
1104

 The CJEU rejected the undertakings’ and the German Government’s plea for 

applying the rule in Article 101(1) TFEU.
1105

 The Court acknowledged that, like its US counterpart, 

Article 101(1) TFEU refers to two types of restrictions of competition, by object and by effect. Yet, 

as shown by Chapter 3 Section 4.4.2, both types of restrictions can be exempted under Article 

101(3) TFEU. In other words, there are no per se prohibitions under Article 101 TFEU.  

Despite its initial rejection, over the years the CJEU has expressed a growing flexibility in 

applying Article 101(1) TFEU. This implies that it may have accepted a rule of reason. In Breeders' 

rights (1982), for instance, it overturned the Commission by finding that an open exclusive license 

was compatible with Article 101(1) TFEU given “the specific nature of the products in question”.
1106

 

A few years later, in Pronuptia (1986),
1107

 it held that a system of franchises did not fall within the 

prohibition of Article 101(1) TFEU since it was necessary for the operation of that commercial 

1102
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format. In Gøttrup-Klim (1994),
1108

a restrictive membership condition in a purchasing cooperative 

was granted an exception since it was necessary for the functioning of the cooperative. 

During the 1990s, the EU Courts began to explicitly invoke the rule of reason concept. This 

was especially evident in the GC’s decisions that imported the US notion of per se restrictions into 

Article 101 TFEU. In Polypropylene (1992), the GC explained that the fact that a restriction is 

listed under Article 101(1)(a) to (e) TFEU “precludes the application of a rule of reason, assuming 

such a rule to be applicable in Community competition law, since in that case it must be regarded 

as an infringement per se of the competition rules.”
1109

 Later, in Night Services (1998), it clarified 

that when applying Article 101 TFEU, account should be taken of the actual conditions under 

which an agreement functions “unless it is an agreement containing obvious restrictions of 

competition such as price-fixing, market-sharing or the control of outlets”. Pro-competitive effects 

could only be taken into account under Article 101(3) TFEU when examining such obvious 

restrictions.
1110

 This distinction was confirmed by the CJEU in Polypropylene (1999).
1111

  

The modernisation of EU competition law, however, found itself at a turning point when 

confronted with that approach to an EU-type rule of reason. The Commission’s Modernisation 

White Paper (1999) advocated a narrow reading of the EU Courts’ past judgments.
1112

 First, the 

Commission maintained that the EU Courts had not established a rule of reason, but rather a 

more limited concept of ancillary restraints (which will be discussed in Section 3.4 below). 

According to the Commission, the Courts had accepted a rule of reason “to a limited extent” in 

the past. Yet, the structure of Article 101 TFEU prevents any greater use of this approach. If 

Article 101(1) TFEU were regularly used to balance pro and anti-competitive effects, Article 

101(3) TFEU would be cast aside. This outcome would be paradoxical, as the Commission 

believed that Article 101(3) TFEU already contained all the elements of a rule of reason.  

Second, the Commission submitted that a rule of reason was undesirable in light of the 

decentralisation of the enforcement. It pointed out that a rule of reason could be used to limit the 

prohibition of Article 101(1) TFEU on the basis of political considerations. The Commission repeated 

this approach in Glaxo (2001), which was rendered after the adoption of the White Paper.
1113
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The EU Courts’ approach converged with the Commission’s in this regard. In judgments 

handed down after the publication of the Modernisation White Paper, the Courts stressed that a 

rule of reason did not and had not existed in Article 101(1) TFEU.
1114

 Moreover, in MasterCard 

(2014) the CJEU emphasised that Article 101(1) and (3) TFEU had two distinct objectives. The 

former relates to the question of whether a restriction of competition exists. Article 101(1) TFEU 

balancing is therefore confined to examining whether an agreement that overall does not impede 

competition is likely to be implemented without a subordinate restriction to competition. Article 

101(3) TFEU, on the other hand, deals with cases in which agreements have an appreciable 

adverse impact on parameters of competition such as price, quantity, and quality of goods or 

services. Article 101(3) TFEU balancing thus examines whether the harm to competition is 

indispensable to the attainment of other non-competition interests.
1115

 Nevertheless, the following 

sections illustrate that the EU Courts and the Commission have de facto accepted weaker versions 

of the rule of reason, introducing balancing to Article 101(1) TFEU. 

3.3. Objectively necessary agreement 

The first tool introduced by the CJEU to balance competition and commercial interests was the 

so-called objectively necessary agreement exception. It provides that a restriction of the 

commercial freedom of undertakings does not infringe Article 101(1) TFEU if it creates 

competition that would not have existed without it (Figure 5.3 and Figure 5.4, purple bars).
1116

  

This exception dates back to Société Technique Minière (1966), in which the CJEU asserted 

that an exclusive license did not infringe Article 101(1) TFEU, as the “agreement seems really 

necessary for the penetration of a new area by an undertaking”.
1117

 It was first formalised only 

many years later by the Commission’s Article 101(3) Guidelines (2004). Therefore, it is not 

entirely clear how often it was used. In particular, some of the decisions described above as an 

expression of a rule of reason could alternatively be viewed as an application of the objectively 

necessary exception.
1118
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commercial freedom of undertakings does not infringe Article 101(1) TFEU if it creates 

competition that would not have existed without it (Figure 5.3 and Figure 5.4, purple bars).1116  

This exception dates back to Société Technique Minière (1966), in which the CJEU asserted 

that an exclusive license did not infringe Article 101(1) TFEU, as the “agreement seems really 

necessary for the penetration of a new area by an undertaking”.1117 It was first formalised only 

many years later by the Commission’s Article 101(3) Guidelines (2004). Therefore, it is not 

entirely clear how often it was used. In particular, some of the decisions described above as an 

expression of a rule of reason could alternatively be viewed as an application of the objectively 

necessary exception.1118 In Gøttrup-Klim (1994), for instance, the CJEU examined the statutes 
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of a cooperative purchasing association forbidding its members from participating in other forms 

of organised cooperation for purposes of joint purchasing. According to the Court, the 

prohibition against dual membership did not restrict competition within the meaning of Article 

101(1) TFEU, since dual membership might have jeopardised the proper functioning of the 

cooperative and its contractual power. The restriction fell outside the scope of Article 101(1) 

TFEU as far it was limited to what is necessary to ensure such aims.
1119

 

Similar reasoning also guided the assessment of cooperation agreements. Night 

Services (1994, 1998) concerned a cooperation agreement for the rail carriage of passengers 

via the Channel Tunnel. The GC criticised the Commission for not taking into account the actual 

legal and economic context of the agreement. According to the GC, the Commission failed to 

determine whether the undertakings had “real concrete possibilities” to compete.
1120

 In a similar 

vein, in O2 (2003, 2006) the GC held that the Commission should have assessed whether an 

infrastructure-sharing agreement was necessary and indispensable to enable O2 to function as 

a competitive operator capable of offering coverage and quality services on the 3G mobile 

telecommunications market. The Commission should have considered “whether, in the absence 

of the agreement, 02 would have been present on the 3G market work”.
1121

 The GC stressed 

that a detailed economic analysis of the effects of the agreement was necessary not only for 

the purposes of granting an Article 101(3) TFEU exemption but also as part of the economic 

analysis to determine the applicability of Article 101(1) TFEU.
1122

 

The empirical findings show that despite the Courts’ case law, the Commission never 

accepted a claim for the objectively necessary exception (Figure 5.4(a)). Moreover, it construed 

the expression narrowly in its Article 101(3) Guidelines (2004).
1123

 The Guidelines emphasise 

that an exception can only be granted on the basis of objective factors external to the 

undertakings. The test is not whether the undertakings would not have agreed to conclude a 

less restrictive agreement, but whether a less restrictive agreement could have been concluded 

in light of the nature of the agreement and the characteristics of the market. 
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3.4. Ancillary restraints 

The previous section has shown that certain restrictive agreements fall outside the scope of 

Article 101(1) TFEU if they are necessary for creating competition that would not have existed 

without them. This section deals with another type of exception, whereby a specific clause 

restricting rivalry between undertakings is considered necessary for the realisation of the overall 

legitimate commercial purposes of an agreement.
1124

 According to this ancillary restraints 

exception, a provision that is directly related, necessary and proportionate for securing the 

benefits of an agreement that is not otherwise restrictive of competition does not fall under the 

prohibition of Article 101(1) TFEU.  

Like the objectively necessary exception, there is no clear point in time at which the 

ancillary restraints exception was formally introduced into EU competition law. As elaborated 

below, the GC first formalised the exception only in Métropole (2001).
1125

 However, the 

empirical findings show that up until 2001 the Commission and EU Courts applied it implicitly in 

various contexts (Figure 5.3 and Figure 5.4, red, orange and blue bars): 

First, the exception was used to examine non-compete clauses attached to the sale of a 

business. In Reuter/BASF (1976), for example, a sales agreement had limited the future 

activities of Dr. Reuter after he sold his company to BASF. In particular, it included a non-

compete clause for a period of eight years. The Commission held that the non-compete clause 

should be examined in consideration of its role in preserving the goodwill of the business sold. 

The non-compete clause infringed Article 101(1) TFEU since it went beyond what was 

necessary to secure the legitimate commercial purpose of the agreement.
1126

  

Second, the ancillary restraints exception was applied to horizontal cooperation 

agreements
1127

 and agreements aimed at achieving environmental benefits.
1128

The principle 

underlying these exceptions was later codified in the relevant horizontal BERs and guidelines.
1129
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Third, the exception was used to examine selective distribution systems. As demonstrated in 

Chapter 4, by the mid-1980s the balancing relating to the functioning of most distribution systems 

was governed by BERs. Yet, the application of balancing to selective distribution was more 

complex.
1130

 On the one hand, selective distribution systems inherently restricted the commercial 

freedom of undertakings. On the other, manufacturers often imposed those restrictions to 

guarantee adequate consumer support and pre and post-sales services. They were particularly 

essential to providing support for technically complex (e.g. electronic equipment and cars) or 

luxury products (e.g. perfumes and watches).
1131

 As a result, the rules governing selective 

distribution systems remained more obscure and were developed on a case-by-case basis.  

In a line of cases extending from the 1970s through the 1990s, the Commission and EU 

Courts have taken the view that selective distribution systems are not caught by Article 101(1) 

TFEU when a supplier has merely set the qualitative objective criteria dealers are obliged to meet 

(Figure 5.3 and Figure 5.4, orange bars).
1132

 They introduced a substantive proportionality test to 

examine selective distribution systems, which is essentially identical to the ancillary restraints 

principle. In 1999 such principles were finally codified within the scope of the Vertical BERs.
1133

 

Despite its codification, the scope of the selective distribution systems exception has 

remained unclear and been the subject of heated debate.
1134

 This debate was stimulated by the 

CJEU preliminary ruling in Pierre Fabre (2011). In what appeared to be a clear deviation from 

its prior case law, the CJEU declared that “the aim of maintaining a prestigious image is not a 

legitimate aim for restricting competition” and therefore could not justify a total prohibition on 

the sale of cosmetic and personal care products via the Internet.
1135

 Accordingly, in Watch 

Repair (2017), the GC held, on the basis of Pierre Fabre, that the aim of maintaining a 

prestigious image is not a legitimate aim for restricting competition. According to the GC, the 

1129
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exception is confined to restrictions necessary for preserving the quality of the products and 

ensuring their proper use.
1136

 

Shortly after the GC’s decision in Watch Repair, the CJEU clarified in Coty (2017) that Pierre 

Fabre had not altered the rule established in its prior case law. It declared that a selective 

distribution system which is primarily designed to preserve the luxury image of goods is 

compatible with Article 101(1) TFEU insofar as it is uniform, not applied in a discriminatory 

fashion, and proportionate in light of the objective pursued.
1137

 The CJEU explained that its 

statement in Pierre Fabre related to the specific situation in that case.
1138

 Accordingly, it found 

that a specific prohibition on the use of third-party platforms for the online sale of the contract 

goods could be justified for the purpose of preserving the luxury image of those goods, as long 

as it met the conditions for the exception.
1139

 

Fourth, in Pronuptia (1986), the CJEU transposed the selective distribution rationale to 

franchising agreements. It explained that the franchising business model calls for communicating 

know-how and necessary assistance to franchisees, without running the risk that such 

communication would benefit competitors. The franchisor must also take the necessary measures 

for maintaining the identity and reputation of the network bearing its business name or symbol. 

Therefore, provisions necessary for such purposes do not infringe Article 101(1) TFEU.
1140

 This 

approach has guided the examination of other franchising agreements (Figure 5.3 and Figure 5.4, 

blue bars),
1141

 and has, since 1988, been included in BERs.
1142

 

Despite this impressive array of decisions, the ancillary restraints exception was only 

formalised towards the end of the third enforcement period. In Métropole (2001), the GC first 

defined the exception as “any restriction which is directly related and necessary to the 
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implementation of a main operation”.
1143

 This definition was incorporated into the Commission’s 

Article 101(3) Guidelines (2004) and confirmed by the CJEU in MasterCard (2014).
1144

  

Remarkably, the formalisation of the ancillary restraints exception has narrowed its scope by 

setting three strict conditions for its application.
1145

 First, the definition provides that an 

agreement must be directly related and subordinate to the implementation of the main operation. 

This requires a direct link between the restrictive clause and the main agreement. Second, the 

substantive and geographic scope of the restriction should be proportionate to the 

implementation of the main operation. Third, the restriction needs to be objectively necessary for 

the implementation of the main operation. In Métropole (2001), the GC explained that this entails 

a “relatively abstract” assessment, examining whether, in the absence of the restrictive clause, 

the main operation would be difficult.
1146

 However, in MasterCard (2014), the CJEU imposed a 

higher standard of necessity. It declared that the fact that the operation is “simply more difficult 

to implement or even less profitable without the restriction” was not sufficient. Rather, the 

operation must be “impossible to carry out in the absence of the restriction in question”.
1147

 

Possibly aiming to counter these strict conditions for granting an exception, recent decisions 

appear to have implicitly accepted a variation on the ancillary restraints exception, resembling the 

reasoning that guided the exception prior to its formalisation. In Cartes bancaires (2007, 2012, 

2014), the Commission held that a co-operative joint venture between competing firms for the 

creation of a card payment system constituted a by-object restriction. The Commission rejected 

the undertakings’ allegation that the restriction was an ancillary restraint aimed at solving free-

riding problems. Since the restriction was not necessary for the creation or existence of the card 

payment system, the Commission and later the GC, maintained that free-riding concerns are 

confined to Article 101(3) TFEU analysis.
1148

 The CJEU, however, took a different view. It held 

that the legitimate objective of fighting free-riding prevented the agreement from being classified 

as a by-object restriction (Figure 5.4, black cross).
1149

 The CJEU did not explicitly refer to the 
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ancillary restraints exception. Yet, its judgment was based on similar reasoning, namely that a 

legitimate objective informs the existence of an infringement of Article 101(1) TFEU.
1150

 

The Commission followed a similar line of analysis in a decision rendered two months prior 

to the CJEU’s decision in Cartes bancaires. In Refusal to provide payment services (2014) the 

Commission rejected DataCell’s complaint claiming that MasterCard and Visa had prevented it 

from accepting payments by card. It explained that Visa and MasterCard membership rules 

prohibited the use of their systems for the processing of illegal transactions or transactions that 

may damage the scheme's reputation or trademark. In light of those objectives, the 

Commission maintained that it was unlikely to establish a by-object restriction.
1151

  

In conclusion, the case law and the balancing principles guiding the ancillary restraints 

exception are highly unclear. While, following modernisation, the Commission and EU Courts 

have generally limited its application, there are still many inconsistencies.  

3.5. Doctrine of exhaustion (IPRs) 

The relationship between intellectual property rights (IPRs) and Article 101(1) TFEU has 

provoked debate for many years.
1152

 On one hand, IP laws grant owners of IPRs an exclusive 

right to prevent the unlicensed use of their creations. The owners have significant discretion to 

decide how, and if, to license or use their inventions. On the other hand, from a competition 

law perspective, the grant of such an exclusive right can significantly impede competition. 

Since IPRs are generally protected by national laws, the principle of primacy of EU law 

suggests that IPRs could not limit competition.
1153

 As demonstrated by the first part of this 

chapter, in cases of conflict between national law and Article 101 TFEU, the latter normally 

prevails.
1154

 Nevertheless, the Commission and EU Courts have used a different tool to balance 

competition and IPRs. Instead of focusing on the scope of the national law, they have opted for 

a balancing method similar to the ancillary restraints exception that focuses on the substance of 

the agreements and the IPRs (Figure 5.3 and Figure 5.4, green bars).  

1150
 For a similar view, see (Colomo & Lamadrid 2017), 18-19. 

1151
 39921 Refusal to provide payment services (2014), para 74. This type of reasoning also guided the 
reversal of two decisions of the French NCA by a French Court, as elaborated in Section 4.2 below. 

1152
 On the relationship between IPRs and competition law, see Policy Report 1971, para 58; (Korah 
2001); (Peeperkorn 2003); (Drexl 2008); (Turner 2010); (Goyder 2009), 262-294; (Faull & Nikpay 
2014), 1446-1509; (Bailey & Whish 2015), 811. 

1153
 See (Korah 2001), 803; (Bailey & Whish 2015), 811. 

1154
 See Section 2.2 above. 

ancillary restraints exception. Yet, its judgment was based on similar reasoning, namely that a 

legitimate objective informs the existence of an infringement of Article 101(1) TFEU.1150 

The Commission followed a similar line of analysis in a decision rendered two months prior 

to the CJEU’s decision in Cartes bancaires. In Refusal to provide payment services (2014) the 

Commission rejected DataCell’s complaint claiming that MasterCard and Visa had prevented it 

from accepting payments by card. It explained that Visa and MasterCard membership rules 

prohibited the use of their systems for the processing of illegal transactions or transactions that 

may damage the scheme's reputation or trademark. In light of those objectives, the 

Commission maintained that it was unlikely to establish a by-object restriction.1151  

In conclusion, the case law and the balancing principles guiding the ancillary restraints 

exception are highly unclear. While, following modernisation, the Commission and EU Courts 

have generally limited its application, there are still many inconsistencies.  

3.5. Doctrine of exhaustion (IPRs) 

The relationship between intellectual property rights (IPRs) and Article 101(1) TFEU has 

provoked debate for many years.1152 On one hand, IP laws grant owners of IPRs an exclusive 

right to prevent the unlicensed use of their creations. The owners have significant discretion to 

decide how, and if, to license or use their inventions. On the other hand, from a competition 

law perspective, the grant of such an exclusive right can significantly impede competition. 

Since IPRs are generally protected by national laws, the principle of primacy of EU law 

suggests that IPRs could not limit competition.1153 As demonstrated by the first part of this 

chapter, in cases of conflict between national law and Article 101 TFEU, the latter normally 

prevails.1154 Nevertheless, the Commission and EU Courts have used a different tool to balance 

competition and IPRs. Instead of focusing on the scope of the national law, they have opted for 

a balancing method similar to the ancillary restraints exception that focuses on the substance of 

the agreements and the IPRs (Figure 5.3 and Figure 5.4, green bars).  

1150 For a similar view, see (Colomo & Lamadrid 2017), 18-19. 
1151 39921 Refusal to provide payment services (2014), para 74. This type of reasoning also guided the 

reversal of two decisions of the French NCA by a French Court, as elaborated in Section 4.2 below. 
1152 On the relationship between IPRs and competition law, see Policy Report 1971, para 58; (Korah 

2001); (Peeperkorn 2003); (Drexl 2008); (Turner 2010); (Goyder 2009), 262-294; (Faull & Nikpay 
2014), 1446-1509; (Bailey & Whish 2015), 811. 

1153 See (Korah 2001), 803; (Bailey & Whish 2015), 811. 
1154 See Section 2.2 above. 

ancillary restraints exception. Yet, its judgment was based on similar reasoning, namely that a 

legitimate objective informs the existence of an infringement of Article 101(1) TFEU.1150 

The Commission followed a similar line of analysis in a decision rendered two months prior 

to the CJEU’s decision in Cartes bancaires. In Refusal to provide payment services (2014) the 

Commission rejected DataCell’s complaint claiming that MasterCard and Visa had prevented it 

from accepting payments by card. It explained that Visa and MasterCard membership rules 

prohibited the use of their systems for the processing of illegal transactions or transactions that 

may damage the scheme's reputation or trademark. In light of those objectives, the 

Commission maintained that it was unlikely to establish a by-object restriction.1151  

In conclusion, the case law and the balancing principles guiding the ancillary restraints 

exception are highly unclear. While, following modernisation, the Commission and EU Courts 

have generally limited its application, there are still many inconsistencies.  

3.5. Doctrine of exhaustion (IPRs) 

The relationship between intellectual property rights (IPRs) and Article 101(1) TFEU has 

provoked debate for many years.1152 On one hand, IP laws grant owners of IPRs an exclusive 

right to prevent the unlicensed use of their creations. The owners have significant discretion to 

decide how, and if, to license or use their inventions. On the other hand, from a competition 

law perspective, the grant of such an exclusive right can significantly impede competition. 

Since IPRs are generally protected by national laws, the principle of primacy of EU law 

suggests that IPRs could not limit competition.1153 As demonstrated by the first part of this 

chapter, in cases of conflict between national law and Article 101 TFEU, the latter normally 

prevails.1154 Nevertheless, the Commission and EU Courts have used a different tool to balance 

competition and IPRs. Instead of focusing on the scope of the national law, they have opted for 

a balancing method similar to the ancillary restraints exception that focuses on the substance of 

the agreements and the IPRs (Figure 5.3 and Figure 5.4, green bars).  

1150 For a similar view, see (Colomo & Lamadrid 2017), 18-19. 
1151 39921 Refusal to provide payment services (2014), para 74. This type of reasoning also guided the 

reversal of two decisions of the French NCA by a French Court, as elaborated in Section 4.2 below. 
1152 On the relationship between IPRs and competition law, see Policy Report 1971, para 58; (Korah 

2001); (Peeperkorn 2003); (Drexl 2008); (Turner 2010); (Goyder 2009), 262-294; (Faull & Nikpay 
2014), 1446-1509; (Bailey & Whish 2015), 811. 

1153 See (Korah 2001), 803; (Bailey & Whish 2015), 811. 
1154 See Section 2.2 above. 



The IPRs exception is based on the doctrine of exhaustion, which was developed by the 

CJEU in Grundig-Consten (1966).
1155

 The Court distinguished between the existence and 

exercise of IPRs. The existence of an IPR is governed by Article 345 TFEU, which limits the 

application of Treaty provisions that undermine national ownership systems. The exercise of an 

IPR, however, is subject to Article 101 TFEU. Hence, once the holder of an IPR puts the 

protected product on the market in one Member State, the IPR has been exhausted and cannot 

be invoked to prevent the importation of the product to another Member State. According to 

the CJEU, the prohibition of Article 101 TFEU would be rendered ineffective if undertakings 

could use IPRs to achieve the same purpose as anti-competitive agreements.
1156

 

In the past, the particulars of the exhaustion doctrine varied according to the type of IPR covered 

by an agreement. The competition enforcer first needed to identify the specific subject matter of the 

agreement, namely the IPR predominantly being exercised (e.g. mostly a patent, a trademark, or 

know-how). Next, the scope of (what was considered) the exercise of the IPR was determined 

according to the subject matter of that right. For example, the specific subject matter of a patent 

was defined as the exclusive right to utilise an invention and to decide on the first placing of a 

product on the market to recompense the creative efforts of the inventor.
1157

 The specific subject 

matter of the copyright entailed a right to decide on the first placing of a work on the market, the 

right to require compensation for its public performance, and the right to rent out the work.
1158

  

The selected form of IPR, therefore, informed the balance between competition IPRs. This 

formalistic approach was apparent in the CJEU’s and Commission’s practices until the end of the 

second enforcement period (i.e. the late 1980s).
1159

 However, since then, the CJEU has 

gradually adopted a more effects-based analysis. Rather than focusing on the form of the 

agreement, it assessed the commercial and economic rationale behind it.  

Maize seed (1982) marked this change. That case involved an exclusive licence for plant 

breeders’ rights conferring absolute territorial protection. The Commission’s analysis followed a 

formalistic approach. Based on the selected form of the agreement, it determined that the 

1155
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between an “open exclusive licence”, whereby the licensor agrees not to licence anyone else in 

the territory, to a “closed exclusive licence” that eliminates all competition from third parties.
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The CJEU maintained that a closed exclusive licence conferred absolute territorial protection, and 

would always fall within Article 101(1) TFEU.
1162

 Yet, an open exclusive licence might be 

necessary to allow licensees to assume the risk of cultivating and marketing new products and 

therefore could fall outside the scope of Article 101(1) TFEU. A number of factors need to be 

examined, including the nature of the product, the novelty and importance of the technology, the 

investment risks assumed by the licensee, and the development of intra-brand competition.
1163

 

Hence, Maize seed expanded the scope for Article 101(1) TFEU balancing. In later cases, 

the CJEU held that licensing agreements, including agreements involving territorial exclusivity, 

did not infringe Article 101(1) TFEU when they were necessary for the purpose of IPRs.
1164

 This 

introduced a legal balancing process, similar to the ancillary restraints exception, to the balance 

between IPRs and competition interests.
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 In other words, the balancing shifted from 

exclusion on the basis of the form of the IPR, to a legal balancing process assessing the 

necessity of the relevant restriction on competition.  

The BERs adopted since the mid-1980s have reflected this new approach. A substantial part 

of the balancing between IPRs and competition interests has thus moved to the scope of the 

BERs.
1166

 IPRs agreements that do not benefit from a BER are still assessed under the exhaustion 

doctrine. The empirical findings show that the doctrine has guided the Commission’s and EU 

Courts’ analyses of collecting societies,
1167
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 and broadcasting
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3.6. De minimis  

The de minimis rule excludes from the scope of Article 101(1) TFEU agreements between 

undertakings with low market shares or agreements having a small impact, which are unlikely 

to have an appreciable effect on competition.
1170

 The de minimis rule was introduced by the 

CJEU in Völk (1969).
1171

 It was followed by the Commission’s de minimis Notice that defined a 

safe harbour for agreements between undertakings with a market share that did not exceed a 

certain quantitative threshold.
1172

 

The de minimis rule is often perceived as serving a jurisdictional purpose. According to this 

view, the rule essentially proclaims that the Commission will not assert jurisdiction over 

agreements between undertakings having a low market share. Indeed, Völk and the 

Commission’s Notice dealt with cases in which restrictions were not appreciable in quantitative 

terms (i.e. the undertakings’ low market share). This does not entail balancing.
1173

 Yet, there 

are strong indications that the de minimis rule does also entail balancing between competition 

and non-competition interests.  

First, the Commission and EU Courts applied the de minimis exception to situations in which 

the nature of the restriction itself was not appreciable (Figure 5.4, yellow bars).
1174

 Those cases 

involved a similar analysis to the ancillary restraints exception discussed above. In Pavlov 

(2000), for instance, the CJEU held that the decision of medical specialists to create a pension 

fund entrusted with the management of a supplementary pension scheme did not restrict 

competition in an appreciable manner, since the cost of the scheme had a marginal and indirect 

influence on the cost of the services offered.
1175

  

Notably, such qualitative exceptions were granted in sectors prone to tension between 

public interest and competition law. In addition to the pension funds in Pavlov, it was applied to 

agreements related to financial institutions, sport, and R&D.
1176

 A similar qualitative de minimis 

exception is found in the Commission Horizontal Guidelines (2001).
1177

 The Guidelines state that 
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an environmental agreement is unlikely to have an appreciable effect on competition 

irrespective of the undertakings’ market share if it contributes to the achievement of a sector-

wide environmental target. Yet, the agreement is restrictive if it serves to disguise a cartel 

rather than achieving genuine environmental benefit. 

Second, the de minimis rule was also tied to the market integration objective. Although the CJEU’s 

judgment in Völk concerned a by-object restriction (absolute territorial protection), the Commission’s 

Notice does not apply to price or territorial restrictions.
1178

 In Expedia (2012) the CJEU confirmed this 

approach by declaring that the de minimis exception did not apply to a by-object restriction.
1179

 Put 

differently, the rule does not accept agreements that hinder market integration even when the 

undertakings’ low market share suggests that it has marginal or no impact on competition. This 

implies that the EU de minimis rule is also aimed at safeguarding market integration.
1180

 

Finally, the de minimis rule also reflects the balance between competition and the protection 

of SMEs. In fact, until 1997 the Commission’s Notices applied the exception only to SMEs. In 

addition to a low market share, the exception had set a limit on the turnover of the 

undertakings.
1181

 The Commission justified this with reference to the importance of SMEs as a 

source of jobs at times of crisis.
1182

 Yet, in 1997 the Commission deleted the limitation on 

turnover, noting that it was unjust to reserve the exception for SMEs.
1183

 Nevertheless, the 

protection of SMEs still guides many of the Member States’ national de minimis rules.
1184

  

3.7. Interim conclusion 

This section has shown that from the early days of EU competition law to the present, the 

Commission and EU Courts have accounted for commercial interests when defining the scope of 

1178
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Article 101(1) TFEU. Like the balancing of state and public interests, the commercial exceptions 

were chiefly developed by the CJEU on a case-by-case basis. Consequently, there are numerous 

form-specific or restriction-specific balancing tools, which do not always have a consolidating, 

overriding rationale. In fact, scholars have suggested different classifications and justifications 

for those commercial exceptions.
1185

  

The scope and terms of those balancing tools remain vague. Until modernisation, the EU 

Courts hinted that a rule of reason might apply, despite the Commission’s fierce opposition. This 

section has shown that even after the rule of reason was finally rejected, the objectively 

necessary, ancillary restraints, IPRs, and de minimis exceptions merited similar balancing. It is 

not surprising, therefore, that the Commission, GC, and CJEU have often reached conflicting 

decisions on the application of these exceptions. 

Despite the legal certainty and uniformity weaknesses associated with the commercial 

exceptions, these exceptions are more effective than the state and public interests exception, 

since they are generally confined to economic benefits. Yet, they are less effective than the Article 

101(3) TFEU exception as interpreted by the Commission following modernisation. Article 101(1) 

TFEU commercial exceptions are mostly based on a legal balancing process, leaving the 

competition enforcers ample discretion to balance and regulate business practices. As such, they 

are difficult to square with the effects-based approach advocated by the Commission following 

modernisation. Indeed, this section has shown that as part of the substantive modernisation, the 

EU Courts and Commission have sometimes attempted to narrow the scope of the exceptions to 

reflect a more economic balancing process. Yet, these efforts have drawn the assessment of 

Article 101(1) TFEU closer to the conditions for an Article 101(3) TFEU exception, creating further 

doubts on the scope of balancing under both provisions. The next section shows that the 

uncertainties surrounding both the state and public interests exception and the commercial 

exception have led to ambiguity and divergence in the practices of the national enforcers.  
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section has shown that even after the rule of reason was finally rejected, the objectively 
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since they are generally confined to economic benefits. Yet, they are less effective than the Article 

101(3) TFEU exception as interpreted by the Commission following modernisation. Article 101(1) 

TFEU commercial exceptions are mostly based on a legal balancing process, leaving the 

competition enforcers ample discretion to balance and regulate business practices. As such, they 

are difficult to square with the effects-based approach advocated by the Commission following 

modernisation. Indeed, this section has shown that as part of the substantive modernisation, the 

EU Courts and Commission have sometimes attempted to narrow the scope of the exceptions to 

reflect a more economic balancing process. Yet, these efforts have drawn the assessment of 

Article 101(1) TFEU closer to the conditions for an Article 101(3) TFEU exception, creating further 

doubts on the scope of balancing under both provisions. The next section shows that the 

uncertainties surrounding both the state and public interests exception and the commercial 

exception have led to ambiguity and divergence in the practices of the national enforcers.  
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4. NCAS AND NATIONAL COURTS 

The previous sections have shown that the CJEU developed Article 101(1) TFEU balancing tools 

on a case-by-case basis, without a clear underlying principle. The Commission often opposed 

these exceptions by advocating a limitation on the scope of balancing under Article 101(1) 

TFEU, especially after modernisation. The Commission and EU Courts have not always agreed 

on the relevant balancing tool applicable to a given case, or how it should be applied. This has 

created much uncertainty as to the scope and conditions of Article 101(1) TFEU balancing tools. 

The national enforcers have acknowledged these uncertainties. In the UK, for example, the 

CAT concluded that the assessment of whether a particular arrangement constitutes an 

infringement of Article 101(1) TFEU “is a rather more flexible exercise than the CFI [in 

Métropole] was perhaps willing to appreciate.”
1186

 Similarly, the Dutch NCA noted with regard to 

the inherent restriction exception that it “believes this question has been insufficiently explored 

yet in the jurisprudence in order to be able to make statements on its application”.
1187

 

The lack of a clear balancing regime has left the Member States considerable discretion to 

apply Article 101(1) TFEU balancing tools, which has resulted in varying interpretations. In 

general, as elaborated below, the German and UK NCAs took a similar approach to the 

Commission, favouring competition over non-competition interests. The French, Dutch, and to 

an extent the Hungarian NCAs, came closer to the CJEU’s approach, leaving greater room to 

account for non-competition interests within Article 101(1) TFEU. 

4.1. NCAs 

Figure 5.5 summarises the use of Article 101(1) TFEU balancing tools by the NCAs. It 

demonstrates that the NCAs discussed Article 101(1) TFEU exceptions considerably more 

frequently than the Commission (compare to Figure 5.3(a) and Figure 5.4(a) above).  
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Figure 5.5: Article 101(1) TFEU, NCAs 
(a) State and public interests  

(b) Attainment of efficient market outcome 

The figure reveals that state and public interests exceptions were invoked more often than 

commercial exceptions. Ultimately, both categories of exceptions were accepted in a similar 

number of cases. Moreover, it indicates that not all NCAs have used Article 101(1) TFEU 

balancing tools equally. As in the Commission’s practice after May 2004, the German and UK 

NCAs have almost never accepted Article 101(1) TFEU exceptions. In particular, the German 

NCA was of the view that interests related to state influence ought to be examined under Article 
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101(3) TFEU.
1188

 The French, Dutch, and to a lesser degree the Hungarian NCAs, have made 

use of those exceptions, especially those related to state and public interest.  

The following sections show that the uncertainties surrounding the conditions and scope of 

Article 101(1) TFEU exceptions have allowed the NCAs to adjust them to reflect their own 

balancing approaches. In particular, such differences have related to the relevant types of 

benefits and balancing method, as well as the intensity of control. These differences have 

seriously jeopardised the uniformity of balancing and given rise to legal certainty concerns.   

 Types of benefits and balancing method  4.1.1.

The national enforcers varied in the types of benefits they accepted as justification for an Article 

101(1) TFEU exception. An illustrative example is the national enforcers’ approach to qualitative 

selection criteria for selective distribution systems of luxury products. As mentioned, in Pierre 

Fabre (2011), the CJEU seemed to alter its previous case law by determining that the protection 

of a brand luxury image could not justify the restriction of competition.
1189

 Before the issue was 

settled in Coty (2017),
1190

 the national enforcers followed diverging interpretations. In fact, such 

inconstancies were present even within certain Member States. On the one hand, the German 

NCA in Asics (2015),
1191

 as well as the German and Luxembourg Governments,
1192

 claimed that 

a selective distribution system aimed at preserving the luxury image of goods could not be 

excluded from the scope of the prohibition laid down in Article 101(1) TFEU. This view also 

guided the GC in Watch Repair (2017).
1193

 On the other hand, the French, Italian, Dutch, 

Austrian, and Swedish Governments, as well as the Commission and AG Wahl,
1194

 disagreed. As 

in a number of German civil law decisions,
1195

 they maintained that the protection of luxury and 

prestige goods justified such qualitative selection criteria. 

Remarkably, the national enforcers even disagreed on the definition of luxury products that 

merited the exception. While the German High Court in ASICS (2017) held that sport and 

1188
 See Chapter 3, Section 6.2.3. 

1189
 C-439/09 Pierre Fabre (2011), see Section 3.4 above. 

1190
 C-230/16 Coty (2017), see Section 3.4 above. 

1191
 B2-98/11 ASICS (2015), 2. 

1192
 As summarised by Advocate General Wahl in his opinion in C-230/16 Coty (2017), para 61. 

1193
 T-712/14 Watch Repair (2017), see Section 3.4 above. 

1194
 As summarised by Advocate General Wahl in his opinion in C-230/16 Coty (2017), para 62. 

1195
 For instance, the German Higher Regional Court of Frankfurt in Case 11 U 84/14 Deuter Sport (2015). 
See (Cicala et al. 2018), 102-103. 
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running shoes were not luxury goods, a judgment rendered by the District Court of Amsterdam 

two months before found that those products did qualify as luxury goods.
1196

 

Another example of different national approaches to the relevant types of benefits is found 

in the Dutch application of the ancillary restraints exception. Most NCAs, like the Commission 

and EU Courts, have limited the exception to commercial-economic benefits.
1197

 Yet, the Dutch 

NCA also took into account non-economic benefits such as social interests related to health care 

and public safety.
1198

  

In addition to differences in the types of relevant benefits, the NCAs used different balancing 

methods and tests to apply Article 101(1) TFEU exceptions. For instance, the NCAs did not adopt 

a uniform approach towards the existence of an EU rule of reason. The German
1199

 and UK
1200

 

NCAs rejected a rule of reason under Article 101(1) TFEU, limiting this type of analysis to Article 

101(3) TFEU. The French NCA followed a similar approach to the GC cases prior to modernisation, 

rejecting the rule of reason - at least for by-object restrictions.
1201

 Yet, the Hungarian NCA 

seemed to accept a certain form of a rule of reason, noting that a restriction necessary for 

increasing consumer welfare generally did not fall under Article 101(1) TFEU.
1202

 

The NCAs also have mixed views on whether the inherent restriction exception must be part 

of a state measure to justify the restrictive practices of professional associations.
1203

 While the 

UK NCA tied the exception to regulatory powers,
1204

 the French NCA maintained that it might 

also apply when the professional association is not vested with regulatory powers.
1205

 

The differences in the scope and conditions for Article 101(1) TFEU exceptions became 

particularly obvious when the Member States codified the exceptions in their national laws. 

1196
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and EU Courts, have limited the exception to commercial-economic benefits.1197 Yet, the Dutch 

NCA also took into account non-economic benefits such as social interests related to health care 
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of a state measure to justify the restrictive practices of professional associations.1203 While the 

UK NCA tied the exception to regulatory powers,1204 the French NCA maintained that it might 

also apply when the professional association is not vested with regulatory powers.1205 

The differences in the scope and conditions for Article 101(1) TFEU exceptions became 

particularly obvious when the Member States codified the exceptions in their national laws. 

1196 The German High Court decision in KVZ 41/17 ASICS (2017), para 12-35. The District Court of 
Amsterdam decision in C/13/615474/HA ZA 16-959 Nike (2017), para 4.9.3. 

1197 On the Commission’s and EU Courts’ strict application following modernisation see Section 3.4 above. 
1198 See Annex 5.24. 
1199 B9-121/13 Booking (2015), para 180; B4-9/11 B4-94/11 Electronic cash card payment system (2014), 

para 184. 
1200 CP/0090-00-S MasterCard (2005), para 446; CE/9859-14 Modelling (2016), para 4.118. 
1201 06-D-03 Heating, ceramic sanitary and plumbing equipment (2006), para 989. 
1202 Vj-18/2008 Uniform interchange fee levels (2009), para 183-186. However, the NCA considered that 

the agreement was not essential to the functioning of the card payment system. 
1203 On the debate over the conditions of the inherent restriction exception see Section 2.6.2 above. 
1204 CA98/05/05 MasterCard (2005), para 426-430; CE/9859-14 Modelling (2016), para 4.113. Also see 

footnote 480.  
1205 08-D-06 Specialist Physicians Overcharging Fees (2008), para 94-96; 10-A-10 Chartered accountants 

(2010), para 110-111; 15-A-02 Regulated professions (2015). 



While some NCAs have followed the rules developed by the Commission and EU Courts, others 

have adopted conflicting approaches. This can be illustrated by comparing the French and 

Hungarian rules codifying the state action defence. On the one hand, the Hungarian 

Competition Act provides that it applies “unless otherwise provided by law”.
1206

 Despite this 

broad wording, which imposes no procedural or substantive conditions, the Hungarian NCA and 

courts aligned its application with the EU state action defence.
1207

 In France, on the other hand, 

the Commercial Code states that an agreement that is the result of the implementation of an 

act or regulation adopted in application thereof is not subject to the national cartel 

prohibition.
1208

 The French NCA explained that the restriction must also be proportionate to the 

aim pursued.
1209

 Hence, unlike the CJEU’s mostly formalistic approach, the French NCA 

maintains that the exception is limited to cases in which the restriction of competition is 

substantively justified.
1210

 

Similarly, a version of the nature and purpose exception was codified in the Dutch 

Competition Act. The Act states that the national cartel prohibition does not apply to collective 

labour agreements, agreements within an industry or sector between one or more employers’ 

organisations and one or more unions that pertain exclusively to pensions, or agreements or 

decisions by organisations of professionals that pertain exclusively to participation in an 

occupational pension scheme subject to the approval of the Minister of Social Affairs and 

Employment.
1211

 Although the exception was construed broadly, the Dutch NCA and courts 

interpreted it as a codification of the CJEU’s nature and purpose exception.
1212

 Chapter 8 

Section 4.3 shows that the differences between those national exceptions could also affect the 

balancing in mixed-cases by means of setting the enforcement priorities. 

 

1206
 Hungarian Competition Law, Article 1(1). 

1207
 See Annex 5.22. 

1208
 French Commercial Code, Article 420-4-I-1. Also see (Holmes & Davey 2007), 279; OECD Regulated 
Conduct Defence Report (2011), 114. Notably, in 09-A-48 Dairy (2009), para 71-72 the NCA clarified 
that this exception would apply only to purely national cases. 

1209
 French NCA Annual Report 2012, 78. 

1210
 For instance, in the exceptions in 08-D-09 Funeral parlour in Lyon (2008), para 161-165, 180 and 08-
D-34 funeral services in Marseille (2008), para 18-19, the NCA not only examined the existence of a 
national regulation; it also stated that the anti-competitive agreement was the most efficient way to 
render the burial services subject to the agreement. 

1211
 Dutch Competition Act, Article 16. 

1212
 5170 VGT (2006), para 27; MEDED 06/4638 STRN VGT (2007), 5-6; Dutch NCA Guidelines on 
Competition Rules for Independent Contractors (2017), 5. 
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 Intensity of control  4.1.2.

In addition to the different types of benefits and balancing methods, the NCAs used different 

intensity of control when applying the conditions for exceptions. Given the lack of a clear EU 

balancing framework, the NCAs were free to apply those conditions vigorously or flexibly. This 

could explain why, as Figure 5.5 illustrates, the French, Dutch, and to a lesser extent the 

Hungarian NCAs, were considerably more likely to accept Article 101(1) TFEU exceptions than 

the Commission and the other NCAs. 

The different intensity of control is also demonstrated by the application of the notion of 

undertaking exception. The French
1213

 and Hungarian
1214

 NCAs were lenient in accepting such 

an exception. They distinguished between different tasks of entities, holding that they were 

undertakings only with respect to some of them. The German NCA, by contrast, applied the 

exception particularly strictly. In Lottery (2006), for example, it noted that even if the revenues 

of the operation were used to promote social purposes, the entity should be classified as an 

undertaking.
1215

 In Fire detection systems in Düsseldorf (2013), it held that even if the payment 

was in kind and not in monetary terms, the entity was an undertaking.
1216

 

Different degrees of intensity of control can also explain the diverging decisions on 

prohibition of the use of third party platforms in selective distribution systems. For example, 

while the CJEU took a favourable approach to such platforms in Coty (2017), the French and 

German NCAs decided to close their joint investigation into Adidas (2014, 2015) only after the 

sporting goods manufacturer had agreed to abolish the ban on third-party platforms.
1217

 In 

ASICS (2015, 2017), the German NCA and courts were highly critical of a similar ban, while not 

declaring it prohibited.
1218

 Even following Coty, the President of the German NCA hinted that it 

would continue to take a stricter approach towards such bans. He stated “we are still assessing 

the [Coty] judgment. Prima facie we see however only limited impact on our decision practice”. 

1213
 04-A-13 Assistance with employment (2004), para 41-43. 

1214
 See Annex 5.23. 

1215
 B10-148/05 Lottery (2006), para 81-102. 

1216
 B7-30/07-1 Fire detection systems in Düsseldorf (2013), 16. 

1217
 The German NCA decision in B3-137/12 Adidas (2014), 2, and the French NCA decision in Adidas 
(2015). 

1218
 B2-98/11 ASICS (2015), 5; VI-Kart 13/15(V) ASICS (2017), para 57-87; KVZ 41/17 ASICS (2017), 
para 12-35. 
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He maintained that manufacturers of non-luxury goods “still do not have carte blanche for per 

se restrictions of their dealers with respect to the use of sales platforms”.
1219

 

A lower intensity of control was also evident when the NCAs stated that an agreement did not 

fall within the scope of Article 101(1) TFEU without explicitly referring to a specific exception. This 

is illustrated by the French and Dutch application of the inherent restriction exception. While 

those NCAs often refused to formally accept this exception,
1220

 they implicitly held that Article 

101(1) TFEU was not applicable for essentially the same reason. In Transport to Saint Honorat 

(2005), for instance, the French NCA examined an agreement for transportation to Saint Honorat 

Island. The Cistercian Congregation of the Immaculate Conception owned most of the island, 

including its only landing stage. The NCA held that the grant of an exclusive right for use of the 

landing stage to a single undertaking did not infringe Article 101(1) TFEU. It explained that the 

agreement was necessary for protecting the site's peculiar geography, the private character of the 

island, and the need to control the flow of visitors.
1221

 

Similarly, in Boar Castration (2008), the Dutch NCA issued a positive informal opinion on an 

agreement concluded under the auspices of the Dutch Minister for Agriculture and the Dutch 

Animal Protection Agency, which was portrayed as improving animal welfare by putting an end 

to the castration of boars until 2015. The agreement introduced an interim measure, which 

effectively required supermarkets to sell fresh pork only from boars that had not been castrated 

without the use of anaesthesia. The NCA held that the agreement did not restrict competition 

despite its purchasing restrictions, inter-alia, in light of the animal welfare aim.
1222
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 Andreas Mundt, as cited in (Cicala et al. 2018), 108. 

1220
 E.g. the French NCA in 08-D-06 Specialist Physicians Overcharging Fees (2008), para 94-96; the 
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establishment (2014), para 282; CA98/05/05 MasterCard (2005), para 426-430. 
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 05-D-60 Transport to Saint Honorat (2005), para 62-68. In that case the NCA used the Article 102 
TFEU exception (“objectively necessary”) as a basis for also granting an Article 101(1) exception. 
While not referring to the concept of inherent restriction directly, the NCA essentially followed the 
same legal test. It applied a similar analysis in 12-D-19 Tooth whitening (2012), para 102-126; 13-D-
02 Towing light vehicles (2013), para 59-67. 

1222
 6455 Boars castration (2008). The NCA followed a similar analysis in 5194 Over-the-Counter Payment 
Services Covenant (2005), para 2.1.1; 12.0256.53 Veterinarian contracts (2013), as confirmed by the 
Court in ROT 15/1219 Veterinarian contracts (2016), para 9. Also see (Don 2010), 79; (Lavrijssen 
2010), 650. 
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4.2. National courts 

Figure 5.6 summarises the number of proceedings in which Article 101(1) TFEU exceptions 

were discussed by national courts (blue bars), and proceedings in which the courts overturned 

the previous instance’s decision in this regard (red bars). 

Figure 5.6: Article 101(1) TFEU, national courts (May 2004-2017) 
 Exception invoked  decision overturned 

(a) State and public interests exceptions       (b) Commercial interests exceptions 

 

The figure indicates that national courts have discussed and affirmed the state and public 

interests exceptions (a) more often than the commercial exceptions (b). It also shows that the 

French and Hungarian Courts have not always accepted the interpretation given by the NCAs to 

the state action
1223

 and inherent restriction exceptions.
1224

 This alludes to the uncertainty 

surrounding the application of the state and public interests exceptions. 

The limited judicial review exercised over the commercial exceptions could perhaps be 

explained by the fact that those exceptions merit a complex economic analysis. In fact, the two 

successful appeals before the Paris Court of Appeals were based on legal rather than economic 

grounds. Exchanges Check-Image Fee (2012) concerned alleged collusion between banks to 

charge interbank fees on cheques.
1225

 Flour mill (2014), examined price fixing and market sharing 

practices within a joint venture of flour producers and was based on a leniency application.
1226
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4.2. National courts 

Figure 5.6 summarises the number of proceedings in which Article 101(1) TFEU exceptions 

were discussed by national courts (blue bars), and proceedings in which the courts overturned 

the previous instance’s decision in this regard (red bars). 

Figure 5.6: Article 101(1) TFEU, national courts (May 2004-2017) 
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(a) Prior to modernisation 

Despite what would normally be classified as a by-object restriction (i.e. price fixing), and similar 

to the reasoning of the CJEU decision in Cartes bancaires (2014), the French Court held that the 

NCA should not have classified the agreements as by-object restrictions given their positive 

impact on commercial interests.
1227

 This illustrates that exceptions based on legal balancing are 

more susceptible to judicial review than those based on economic balancing.
1228

  

5. NORMATIVE BENCHMARKS 

This chapter has pointed out two significant weaknesses of the Article 101(1) TFEU balancing tools. 

First, the exceptions are characterised by a low degree of legal certainty, leading to a low degree of 

uniformity. It has also shown that the state and public interests exceptions suffer from limited 

effectiveness. Second, the empirical findings demonstrate that the Commission has rarely referred to 

those balancing tools in its decisional practice, policy papers or reports on the functioning of 

Regulation 1/2003. Therefore, while the shortcomings of Article 101(3) TFEU are regularly discussed, 

the limitations of Article 101(1) TFEU balancing tools have received only limited attention. 

Figure 5.7: Article 101(1) TFEU and the normative benchmarks 
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5.1. Effectiveness 

The two categories of Article 101(1) TFEU balancing tools differ in their degree of effectiveness. 

The state and public interests exceptions (blue marks) are highly ineffective. They entail that 
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the prohibition of Article 101(1) TFEU does not apply when an agreement is influenced by a 

state measure. They are based on broad non-economic benefits and political motives, allowing 

Member States to regulate and shape domestic markets. Moreover, most of those balancing 

tools dictate a complete exclusion. Namely, once it can be established that an agreement was 

the result of a state measure, the restriction is not subject to a proportionality test. The analysis 

focuses on whether an agreement was a genuine state measure rather than a cartel in disguise 

(e.g. state action, Article 106(2) TFEU and the notion of undertakings exceptions).
1229

 The 

public interest guiding the state intervention is not balanced against the restriction to 

competition. Nevertheless, towards the beginning of the fourth enforcement period, the CJEU 

introduced new balancing tools and interpreted the old tools in a way that gave more weight to 

the legal balancing process. This was reflected by the “nature and purpose” and inherent 

restriction exceptions, and by the modernisation of the state action defence,
1230

 which balance 

the harm to competition against the promotion of the public interest.  

In comparison, the commercial interests exceptions (red marks) are more effective. They 

balance the promotion of competition against an array of market-oriented goals. Admittedly, 

prior to modernisation those exceptions were based on a legal balancing process, intuitively 

balancing the competition and non-competition interests. They were not grounded in robust 

economic evidence and principles. Yet, following modernisation, the EU Courts and Commission 

have formalised and narrowed down the exceptions to reflect a more economic premise (in 

particular, the objectively necessary, ancillary restraints and de minims exceptions).
1231

 As such, 

they have drawn the balancing closer to the conditions for an Article 101(3) TFEU exception.  

Bringing the commercial interests exceptions closer to the conditions for an Article 101(3) 

TFEU exception is likely to increase the effectiveness of the Article 101(1) TFEU balancing tools. 

At the same time, this raises questions as to the aim and necessity of those exceptions in the self-

assessment regime of Regulation 1/2003. As mentioned, while there are some differences 

between the Article 101(1) and (3) TFEU balancing tools in terms of burden of proof,
1232

 if those 

exceptions are substantively similar, a coherent and simple administration of EU competition law 

might justify merging the commercial interests exceptions with the Article 101(3) TFEU analysis. 

1229
 See Sections 2.2, 2.3 and 2.4 above, respectively. 

1230
 See Sections 2.5, 2.6 and 2.2.5 above, respectively.  

1231
 See Sections 3.3, 3.4 and 3.6 above, respectively. 

1232
 See Section 1.1 above. 
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5.2. Uniformity and legal certainty 

This chapter has illustrated that Article 101(1) TFEU balancing tools were developed by the 

CJEU on a largely case-by-case basis. The Courts’ ad hoc approach provided only general 

guidance on how to apply these balancing tools. This resulted in an enormous array of form-

specific and restriction-specific exceptions. Lacking an underlying conceptual basis, those 

balancing tools are often inconsistent, overlapping or contradicting each other.
1233

 

Moreover, the empirical findings show that despite the CJEU’s efforts, the Commission has 

made only little use of those balancing tools in practice and interpreted them narrowly. The CJEU’s 

ad hoc approach, combined with the Commission’s disregard of Article 101(1) TFEU tools, has 

created significant uncertainty on the scope of and method for balancing. Faced with this 

uncertainty, the Commission, NCAs, and EU and national courts have adopted inconsistent and 

conflicting balancing approaches. Indeed, the empirical findings point to serious differences in the 

manner in which the various competition enforcers have interpreted those balancing tools. Such 

divergence was apparent at the EU level (between the Commission, GC, and CJEU),
1234

 at the 

national level between the various Member States,
1235

 and even within one Member State.
1236

  

Consequently, the scope of Article 101(1) TFEU balancing tools and the outcome when 

applying them to a specific case are highly uncertain. The balancing is not guided by 

transparent and predictable criteria. Because the balancing is guided by neither precise 

balancing rules nor clear general balancing standards, it is dependent on a case-specific 

application that leaves ample discretion to each competition enforcer.  

This also raises serious uniformity concerns. On the one hand, this chapter has 

demonstrated that the Commission has made only little use of Article 101(1) TFEU balancing 

tools in practice and interpreted them in its policy papers narrowly. The German and UK NCAs 

took a similar approach, favouring competition over non-competition interests. On the other 

hand, the French, Dutch, and to an extent the Hungarian NCAs followed the CJEU’s approach, 

providing greater room for non-competition interests under Article 101(1) TFEU. Consequently, 

the lack of legal certainty has also led to the fragmentation of balancing throughout the EU. 

1233
 See Sections 2.7 and 3.7 above.  

1234
 For interpretations of the state action defence, see Sections 2.2.2, 2.2.4 and 2.2.5 above; notion of 
undertaking, Section 2.4.2 above; inherent restrictions, Section 2.6.2 above; existence of a rule of 
reason, Section 3.2 above; and selective distribution systems, Section 3.4 above. 

1235
 See Section 4.1 above. 

1236
 For example, the German approach to selective distribution systems, as described in Section 4.1 above. 
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1. INTRODUCTION 

The previous chapters discussed balancing tools that had their origins in EU primary or secondary 

law or were developed in the decisional practice of the Commission or EU Courts. This chapter 

focuses on balancing tools that originated in national rules. Although this chapter is limited in 

length, it is essential for highlighting the doubts about the compatibility of those national 

exceptions with EU competition law, a topic that has been largely overlooked in legal scholarship. 

National exceptions bear a significant impact on balancing in the decentralised enforcement era. 

Since the entry into force of Regulation 1/2003, about 90% of Article 101 TFEU proceedings have 

taken place before NCAs.
1237

 The Commission emphasised in its Modernisation White Paper that 

“decentralisation must not be allowed to result in inconsistent application of Community competition 

law. Competition policy will thus continue to be determined at Community level”.
1238

 

To this end, Article 3(1) and (2) of Regulation 1/2003 expresses the principles of the 

primacy of and convergence with EU competition law. The two sub-articles provide that national 

competition laws may not prejudice the full and uniform application of EU competition law.
1239

 

Put differently, agreements that are prohibited by EU law cannot escape the prohibition of 

Article 101 TFEU by means of applying national competition rules.  

1237
 See Chapter 2, Section 5.4.1. 

1238
 Emphasis added. Modernisation White Paper (1999), para 38. 

1239
 Regulation 1/2003, Article 3 and Preamble 8; Commission Staff Working Paper accompanying the 
Report on the Functioning of Regulation 1/2003 (2009), para 139-142. Also see Chapter 2, Section 
3.3.2. 
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National exceptions bear a significant impact on balancing in the decentralised enforcement era. 

Since the entry into force of Regulation 1/2003, about 90% of Article 101 TFEU proceedings have 

taken place before NCAs.1237 The Commission emphasised in its Modernisation White Paper that 

“decentralisation must not be allowed to result in inconsistent application of Community competition 

law. Competition policy will thus continue to be determined at Community level”.1238 

To this end, Article 3(1) and (2) of Regulation 1/2003 expresses the principles of the 

primacy of and convergence with EU competition law. The two sub-articles provide that national 

competition laws may not prejudice the full and uniform application of EU competition law.1239 

Put differently, agreements that are prohibited by EU law cannot escape the prohibition of 

Article 101 TFEU by means of applying national competition rules.  

1237 See Chapter 2, Section 5.4.1. 
1238 Emphasis added. Modernisation White Paper (1999), para 38. 
1239 Regulation 1/2003, Article 3 and Preamble 8; Commission Staff Working Paper accompanying the 

Report on the Functioning of Regulation 1/2003 (2009), para 139-142. Also see Chapter 2, Section 
3.3.2. 



Nevertheless, Article 3(3) of Regulation 1/2003 limits these principles in the event a national 

law “predominantly pursues” a different objective from the one of Articles 101 and 102 TFEU. 

Preamble 9 of Regulation 1/2003 clarifies that Member States may adopt national legislation 

against unfair trading practices “irrespective of the actual or presumed effects of such acts on 

competition on the market”. This entrusts the Member States with wide discretion to favour 

non-competition national interests over competition. Despite the wording of Preamble 9, Article 

3(3) is not limited to unfair trading practices. Moreover, the Article prescribes neither a limit nor 

a method to balance competition and non-competition interests. Any type of national interest 

that “predominantly pursues” non-competition interests may override Article 101 TFEU 

irrespective of its actual or presumed effects on competition.
1240

  

The compatibility of those national exceptions with EU competition law is debatable. On the 

one hand, Article 3(3) allows Member States to adopt national rules to pursue non-competition 

interests. It seems to endorse national rules that protect SMEs (de minimis rules) or even those 

that confer special regimes for specific sectors, such as media or agriculture.
1241

 On the other 

hand, as detailed in Chapter 5 Section 2.2, the CJEU has consistently held that Member States 

are prohibited from adopting national legislation that conflicts with EU competition law. 

In 2009, the Commission stated that “Article 3 can be characterised as one of the major 

successes of Regulation 1/2003”.
1242

 This statement seemed to refer to the first two paragraphs 

of the Article while ignoring the difficulties emanating from Article 3(3). This chapter addresses 

these difficulties, arguing that the primacy of EU competition law has not been fully respected in 

practice. In fact, the five Member States adopted unique national exceptions diverging in scope 

and nature from the EU substantive balancing tools discussed in the previous chapters. 

Accordingly, this chapter is structured as follows. Section 2 provides a legal and empirical 

background on national balancing tools. It classifies them into four categories, according to the 

level of discretion they entail and type of protected benefits. Section 3 explores the types of 

benefits, balancing method, and intensity of control of each category of national balancing 

tools. Finally, Section 4 reveals that each of those categories confers a different level of 

effectiveness, uniformity, and legal certainty of balancing. 

1240
 Also see (GCLC Annual Conference 2010), 149-154; CMA Guidance on Concurrent Application (2014), 
para 4.2-4.12. 

1241
 (GCLC Annual Conference 2010), 150-151. 

1242
 Commission Staff Working Paper accompanying the Report on the Functioning of Regulation 1/2003 
(2009), para 142. 
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2. LEGAL AND EMPIRICAL BACKGROUND 

The national balancing tools presented in this chapter were identified using a bottom-up 

approach. In other words, they were traced in the process of applying the systematic content 

analysis to Article 101 TFEU proceedings.
1243

 Before detailing these national exceptions, Figure 

6.1 provides an overview of the number of proceedings in which national tools were invoked (a) 

and accepted (b) before the NCAs. It illustrates that national tools were not only relevant in 

purely national cases (blue bars), but also in mixed-cases (red bars).
1244

 Hence, national tools 

adopted by the legislative, executive, or judicial branches of a Member State have limited the 

enforcement of Article 101 TFEU in favour of non-competition interests. 

Figure 6.1: National balancing tools, NCAs 

 purely national case     mixed case     unknown 
                                      (a) Argued                                          (b) Accepted 

 

Next, Figure 6.2 summarises the number of appeals before national courts discussing the 

above national tools (a) and overturning the NCA’s or the prior court’s decisions in this regard 

(b). 
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 On the difference between purely national and mixed-cases, see Chapter 1, Section 3.2.1. 
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Figure 6.2: National balancing tools, national courts (May 2004-2017) 

 purely national case     mixed case 
                              (a) Argued                                          (b) Overturned 

  

The empirical findings presented in this chapter highlight the diversity of national 

exceptions. To illustrate their different features, the national tools are classified according to 

two parameters.
1245

 The first parameter is the level of discretion necessary to apply each 

balancing tool. As mentioned, a precise balancing rule applies equally and consistently to all 

agreements. Once it has been determined that a certain agreement falls within a relevant 

category, a predetermined-categorical rule applies, thus limiting the discretion of the 

competition enforcer. A general balancing standard, on the other hand, depends on the specific 

circumstances of each case. Such balancing is essentially subject to the discretion of the 

competition enforcer.  

The second parameter is the types of benefit protected by balancing. A balancing tool that 

takes only economic benefits into account balances cost and qualitative efficiencies against the 

harm caused to competition. A tool that incorporates broader social and regulatory policies also 

takes non-economic benefits into account. The classification of the national tools detailed in this 

chapter is exemplified by Figure 6.3. 
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As the following sections show, each category of national balancing tools entails a different type 

of balancing, with different effects on the effectiveness, uniformity and legal certainty of balancing. 

3. BALANCING TOOLS 

3.1. Precise balancing rules restricted to economic benefits  

National de minimis rules are an example of precise balancing rules restricted to economic 

benefits. Chapter 5 Section 3.6 examined the EU de minimis rule developed by the EU Courts 

and the Commission. Cases taking place before NCAs and national courts, however, are subject 

to national de minimis rules. This means that national procedural law determines the NCA’s 

jurisdiction to apply Article 101 TFEU and the national equivalent provision. Consequently, an 

NCA might not have jurisdiction to examine agreements that are subject to the Commission’s 

jurisdiction, or vice versa. Table 6.1 summarises the various national de minimis rules. It shows 

that the national rules differ both from the EU rule and from each other. 
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Table 6.1: National de minimis rules 

 Criteria  Applicable to by-object restriction? Special protection of SMEs? 

FR
1246

 Quantitative: 10% horizontal, 15% 
vertical 
And qualitative: improves the 
management of SMEs

1247
 

A list of precluded practices Excluding “micro-practices”
1248

 

GR
1249

  Qualitative: rationalises economic 
activities of SMEs

1250
 

A quantitative presumption: 10% 
horizontal, 15% vertical 

A list of precluded practices Exception is limited to SMEs  

HU
1251

 
Quantitative: 10% horizontal, 15% 
vertical (until 2018, 10% for both) 

A list of precluded practices No
1252

 

NL
1253

 Quantitative: Conduct of no more 
than 8 undertakings having a low 
turnover and market-share 

Yes, only if the market share is 
lower than 5% when the agreement 
affects trade between Member 
States, and 10% otherwise 

Exception is limited to SMEs 

UK
1254

 Quantitative: 10% horizontal, 15% 
vertical 

A list of precluded practices No
1255

 

The differences between the various national de minimis rules reflect different approaches 

to balancing. First, the table shows that most of the Member States have opted for a de minimis 

rule that is based on quantitative criteria, similar to the rule in the Commission’s Notices (left 

column). This is a precise balancing rule, which does not require extensive discretion. 

Second, as opposed to the EU rule, the national de minimis rules of France, Germany, 

Hungary, and the Netherlands are also aimed at the protection of SMEs (right column).
1256

 The 

particularities of such protection differ between the Member States. In the Netherlands, the rule 

applies only to agreements between no more than 8 undertakings having a low turnover and 

1246
 French Commercial Code, Articles L464-6-1 and L464-6-2. Also see (Vogel 2012), 171. 

1247
 The French qualitative rule is an example of a general balancing standard that is restricted to 
economic benefits. Hence, it is discussed in Section 3.2 below. 

1248
 “Micro practices” in France are an example of a general balancing standard that takes non-economic 
benefits into account. Thus, it is discussed in Section 3.4 below. 

1249
 German Competition Act, Section 3. 

1250
 The German qualitative rule is an example of a general balancing standard that is restricted to 
economic benefits. Hence, it is discussed in Section 3.2 below. 

1251
 Hungarian Competition Act, Article 13. 

1252
 Yet, as mentioned below, Article 78(8) of the Hungarian Competition Act allows a warning to be 
issued instead of a fine for first time infringements by SMEs. 

1253
 Dutch Competition Act, Article 7. 

1254
 A de minimis rule is not expressly mentioned in the UK Competition Act. It applies pursuant to 
Section 60, which brings the EU case law on this issue into play. The UK de minimis doctrine is also 
explained in OFT Understanding Competition Law Guidelines (2004), para 2.15-2.21. 

1255
 Yet, Chapter 7, Section 3.2.4 illustrates that the UK competition Act provides immunity from fines for 
“small agreements”, i.e. non-price-fixing agreements between undertakings having a low turnover or 
market share. 

1256
 In comparison, the Commission’s de minimis notice no longer protects SMEs, see Chapter 5, Section 3.6. 
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market-share.
1257

 In 2010, the Dutch parliament revised the de minimis rule to provide SMEs 

more leeway to join forces against buyer power, by raising the market share threshold from 5% 

to 10%.
1258

 The Commission, however, objected to this change, noting that it could remove 

hard-core restrictions from the ambit of Article 101 TFEU.
1259

 Hence, the revision was amended 

to limit the higher threshold to purely national cases.
1260

 

Hungary also provides special protection for SMEs. A 2015 amendment to the Hungarian 

Competition Act entrusted the NCA with replacing the fines imposed on SMEs for first-time 

infringements of the national cartel prohibition with a warning.
1261

 Like the revised Dutch rule, 

this rule does not apply in mixed-cases. 

Third, Table 6.1 indicates that the Member States have deviated from the Commission’s and 

EU Courts’ position that the de minimis exception does not apply to by-object restrictions 

(middle column). In all five Member States, the national de minimis rule does not apply to a 

closed list of practices, rather than to all forms of by-object restrictions.
1262

 Moreover, as 

mentioned, a by-object restriction may benefit from the Dutch de minimis rule in cases where 

the undertakings command a low market share. 

The above demonstrates that national de minimis rules are broader in comparison with the EU 

rule. As a result, certain infringements of Article 101 TFEU that could have been reviewed by the 

Commission could not be scrutinised by NCAs.
1263

 At the same time, as precise balancing rules 

restricted to economic benefits, national de minimis rules that are based on quantitative criteria 

do not raise serious balancing concerns. Despite a certain divergence in their application, they 

only apply to agreements with limited to no impact on competition. Moreover, each national rule 

applies in a uniform manner to all agreements on the basis of consistent and unequivocal criteria.  
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3.2. General balancing standards restricted to economic benefits 

The second type of national balancing tool comprises general balancing standards that are restricted 

to economic benefits. Those tools order national enforcers to weigh competition and economic 

benefits on a case-by-case basis. Such balancing inherently depends on the enforcer’s discretion. 

For instance, the Paris Court of Appeal introduced a special rule for assessing the joint offering 

of bids in tenders. The Court submitted that a joint bid did not infringe Article 101(1) TFEU if it 

could be justified due to technical requirements or cost savings due to economies of scale.
1264

 This 

rule guided the examination of a long line of cases before the French NCA,
1265

 including mixed-

cases that affected trade between Member States.
1266

 By contrast, the Commission and other 

jurisdictions normally assess such efficiencies within the scope of Article 101(3) TFEU. 

Another example of a general balancing standard that is restricted to economic benefits is the 

de minimis rule in Germany. While most de minimis rules are based on objective quantitative criteria 

(see Table 6.1 above), the German rule necessitates case-by-case assessment. It is founded on 

qualitative criteria, examining whether the agreement rationalises economic activities and serves to 

improve the competitiveness of SMEs.
1267

 The EU Courts and Commission, in contrast, normally 

engage in this type of balancing by using Article 101(1) or (3) TFEU balancing tools. 

The French competition act includes a similar provision. In addition to the national 

equivalent provision to Article 101(3) TFEU, it provides that certain agreements, in particular 

those which are “intended to improve the management of small or medium-sized undertakings”, 

may be excluded from the scope of the national prohibition by a decree adopted following a 
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favourable opinion from the NCA.
1268

 In practice, however, this provision has been used to 

exclude only very few agreements.
1269

 

General balancing standards that are restricted to economic benefits are more problematic 

compared to precise balancing rules. Because they entrust NCAs with a wide margin of 

discretion, they are less predictable and coherent compared to precise balancing rules. 

Nevertheless, since those balancing tools are restricted to economic benefits, they normally 

reflect a more economic premise and are relatively effective at protecting competition.  

3.3. Precise balancing rules taking non-economic benefits into account 

The third type of national balancing tool resembles the EU sectoral BERs; it is based on social 

and political considerations and applies to an entire sector or to all type of practices without 

engaging in case-by-case balancing.
1270

 As precise balancing rules, those balancing tools leave 

competition enforcers limited discretion when applying the balancing to a specific case.     

An illustrative example of a precise balancing rule that takes non-economic benefits into account 

is found in the UK Competition Act, which excludes the transfer of newspapers or newspapers 

assets from the national cartel prohibition. The UK Competition Act also excludes agreements that 

are subject to scrutiny by other acts, such as those related to financial services, company law, 

broadcasting, and the environment.
1271

 Similarly, the German Competition Act excludes agreements 

related to agriculture, energy, newspapers, and magazines from its national cartel prohibition.
1272

  

A precise balancing rule that takes non-economic benefits into account can also stem from a 

jurisdictional requirement. One example is the French jurisdictional rule applicable to agreements 

involving the use of public body prerogative. The French legal order is organised around two 

separate bodies of law: civil (private) law and administrative (public) law. Each body of laws is 

subject to the jurisdiction of a separate branch of courts. Accordingly, the assessment of the legality 

of an administrative decision, including those that concern the conclusion of public contracts, can 

only be carried out by the administrative court, the Council of State - Conseil d’État.
1273
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This rule affects the enforcement of both EU and national competition law. According to the 

division of competences under French law, only the Conseil d’État can examine the legality of 

agreements involving the expression of state powers. The French NCA and the civil courts, on 

the other hand, have no jurisdiction in those cases. For this purpose, the French NCA and the 

courts distinguish between: (i) conduct that involves the use of public body prerogatives, which 

can only be assessed under the administrative jurisdiction of the French Conseil d’État; and (ii) 

the conduct of public bodies acting in the economic sphere, independent of any public body 

prerogative, which can be examined by the NCA and national courts.
1274

 

Cases taking place before the French NCA or the Conseil d’État are subject to different 

procedural and substantive rules.
1275

 As such, agreements involving the use of the French State’s 

prerogative enjoy a favourable standard of review. In practice, the NCA has mostly rejected claims 

of lack of jurisdiction, at least in part, while in a small number of cases it has found that it was not 

competent to examine the matter.
1276

 The Courts have confirmed all challenges to this ground. 

Precise balancing rules that take non-economic benefits into account may hinder the full effect 

of Article 101 TFEU in favour of broad types of non-competition interests. By favouring such policies 

over competition interests, they threaten the effectiveness of balancing. On the other hand, as 

precise balancing rules, they are transparent, relatively predictable, and merit only limited discretion 

when applied to a specific agreement. As such, they provide a relatively high degree of legal 

certainty and are generally applied quite consistently to agreements in the relevant Member State. 

3.4. General balancing standards taking non-economic benefits into account  

The final type of national balancing tool relates to situations in which the national legislative or 

executive uses its powers to exclude the application of Article 101 TFEU from a specific 

agreement. Unlike the precise balancing rules that take non-economic benefits into account, in 

which an entire sector or type of practice are excluded, this section examines issue-specific 

exceptions benefiting certain agreements for essentially political reasons. 

There are various examples of such issue-specific exceptions. The UK Competition Act, for 

example, provides for a ministerial public policy defence, allowing the Secretary of State to 

declare the Article 101 TFEU and the national cartel prohibition are inapplicable for “exceptional 

1274
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13 Le Havre Port (2010), para 148-150; (Perroud 2013), 33-38. 
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and compelling reasons of public policy”.
 1277

 This exception resembles the German ministerial 

exemption that was deleted shortly after the entry into force of Regulation 1/2003.
1278

  

 In practice, the UK Secretary of State has made a careful use of this power. Only four 

orders have been issued,
1279

 three in relation to the defence industry
1280

 (one of which was 

repealed
1281

), and one with respect to arrangements for the supply of oil and petroleum 

products in the event of significant disruption to the normal supply.
1282

 The Secretary of State 

has interpreted the powers narrowly, i.e. limited to security concerns, noting that the orders 

were not incompatible with Article 101 TFEU as Article 346(1)(b) TFEU provides that provisions 

of the Treaty shall not preclude a Member State from taking “measures as it considers 

necessary for the protection of the essential interests of its security which are connected with 

the production of or trade in arms, munitions and war material”. Accordingly, other public policy 

concerns unrelated to national security might be unable justify an exception by the Secretary of 

State, at least when Article 101 TFEU applies. 

A narrower general balancing standard that takes non-economic benefits into account is the 

French de minimis rule, which sets a separate appreciability threshold for less serious cases 

(“micro-practices”).
1283

 Those practices cannot be examined by the French NCA, but only by the 

Minister of the Economy, who can issue specific injunctions. 

1277
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While the above examples were limited in scope, Hungary made more significant use of 

issue-specific exceptions. This line of cases begins with the NCA’s investigation in Watermelon 

(2013).
1284

 The case involved a price-fixing agreement concluded between supermarkets and 

national watermelons producers, which also included measures that hindered the distribution of 

imported watermelons. The agreement was supported by the Hungarian Minister for Rural 

Development, aiming to secure a fair income standard for farmers. 

After the initiation of an NCA investigation, the Hungarian Parliament amended the Act on 

Inter-branch Organisations (the “amendment”).
1285

 The amendment entrusted the Minister for 

Rural Development with excluding from the national provision equivalent to Article 101 TFEU 

agreements in the agricultural sector that provide a fair income for producers, as far as they do 

not preclude all market actors from joining the agreement.
1286

 In such cases, the amendment 

further stated, the Hungarian NCA could not impose fines for the infringement of EU law. 

Finally, the amendment provided for a special procedure for agriculture products that were not 

excluded.
1287

 It obliges the Hungarian NCA to issue a warning to undertakings prior to 

establishing that an infringement of EU or national law has occurred, asking them to bring their 

conduct into conformity with the law within a set deadline. Only if the undertaking has failed to 

cease the infringement by the deadline can a fine be imposed.  

The amendment had an immediate effect. The Hungarian NCA terminated its proceedings in 

Watermelon after the Minister declared that the conditions for the exception had been met.
1288

 For 

the same reason, it terminated the proceedings in Sugar cartel (2012), in which it suspected that 

the sugar producers had regularly coordinated their prices, divided industrial and retail purchasers, 

and shared information on the quantities sold.
1289

 The amendment was also applied retroactively to 

does not exceed EUR 50 million; and the cumulative turnover of the undertakings is less than EUR 
100 million. Also see (Vogel 2012), 171; (Boudou et al. 2014), 109. 
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an agreement according to §11 of the Competition Act does not exceed what is necessary for an 
economically justified, fair income, provided that the actors of the market affected by the agreement 
are not debarred from benefiting from such income and that Article 101 TFEU was not applied". 
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Wheat mill products I (2010, 2012, 2014).
1290

 Prior to the adoption of the amendment, the NCA 

imposed a fine on a market-sharing and price-fixing agreement concerning wheat mill products. 

Yet, the Hungarian courts that examined the case following the adoption of the amendment held 

that the NCA should reconsider its decision in light of the new amendment.
1291

 

The Hungarian issue-specific, political exception for the agriculture sector was heavily 

criticised by commentators,
1292

 as well as by the NCA itself. The latter had warned that the 

amendment could “lead […] to a situation in which the public interest that the legislator wishes 

to protect is no longer clear”
1293

 and give rise to serious concerns over the evaluation of cartel 

activities concerning agricultural products.
1294

  

The Commission, too, voiced concerns. Yet, the Commission did not question the exception 

itself. It only focused on the provisions that did not allow the Hungarian NCA to impose fines for 

infringements of Article 101 TFEU.
1295

 Under threat of the possible initiation of an infringement 

procedure against Hungary, the exception was amended. The agriculture exception included in 

the Hungarian Competition Act itself clarified that the NCA could impose sanctions, including 

fines, when an infringement of Article 101 TFEU affects trade between Member States.
1296

  

The empirical findings, however, suggest that this clarification has had no impact in 

practice. They show that, prior to amendment, Article 101 TFEU was actively enforced in the 

agriculture sector.
1297

 However, following amendment, the NCA did open investigations into this 

sector (or, at least, an investigation that ended with a published notice). This will be further 

elaborated in Chapter 8 Section 4.3 as an example of balancing by means of priority setting.  

Despite the criticism, the Hungarian legislator adopted other issue-specific exceptions. In 

Waste materials (2015), the Hungarian NCA examined the conduct of a group of Hungarian 

1290
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Authority in its competition supervision proceeding pursuant to Article 3(1) of Council Regulation (EC) 
No 1/2003, before making the final resolution”. 
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undertakings that had won the bid for operating the national waste management scheme.
1298

 

The tender was part of the re-structuring and re-nationalisation of the national waste 

management market. The government had excluded the incumbents, largely foreign-owned 

undertakings, from the bidding by restricting the issuance of operating licenses to undertakings 

that were controlled by the State or local councils.
1299

 The NCA suspected that the group of 

undertakings had colluded to fix prices, coordinated the actual bids, and bid-rigged the public 

procurement procedures. Faced with those serious allegations, the Hungarian parliament 

adopted an issue-specific law. It maintained that no infringement of the national prohibition on 

cartels could be established with respect to actions carried out in the execution of public 

procurements procedures published in 2012-2013 for the implementation of the National Waste 

Plan.
1300

 The NCA closed the investigation noting that there was no public interest in continuing 

the case in light of the new law.
1301

 

An issue-specific exception for EU and mixed-cases was also adopted by the German 

legislator. In Round timber in Baden-Württemberg (2015, 2017, 2018), the German NCA 

examined the conduct of the federal state of Baden-Württemberg, which had sold and invoiced 

wood on behalf of other forest owners and carried out several services related to the marketing 

of round timber via its company Forst BW. In July 2015, the German NCA held that because the 

agreements between the federal state and other forest owners fixed prices and restricted sales, 

they amounted to by-object restrictions of competition.
1302

 In early 2017, after the federal state 

of Baden-Württemberg had appealed this decision, the German legislator amended the national 
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101 TFEU.
1304

 Nevertheless, in the end, the conduct of the federal state was not prohibited. In 

June 2018, the Federal Court of Justice overturned the NCA’s decision to open the case in the 

first place without discussing the compatibility of the amendment with EU competition law.
1305

   

Issue-specific exceptions are the most harmful type of unique national exception. As general 

balancing standards that take non-economic benefits into account, they allow NCAs, the 

national parliament or the executive to limit the application of Article 101 TFEU for essentially 

political reasons. In addition to being ineffective, this type of balancing tool is also uncertain 

and not uniform. The high level of discretion and the ex-ante nature of many such exceptions 

do not make for transparent and predictable balancing tools that can be applied consistently.  

4. NORMATIVE BENCHMARKS 

This chapter has illustrated that NCAs, national courts, governments, and parliaments have 

introduced unique national exceptions to the enforcement of Article 101 TFEU. Those 

exceptions differ considerably from the substantive balancing tools developed by the EU Courts 

and the Commission. Because the national exceptions are not applied in a uniform manner 

across the EU, they may lead to fragmentation in terms of enforcement.  

The unique national exceptions have also raised concerns as to their effectiveness. This is 

especially true with respect to the balancing tools that are not restricted to economic benefits. 

This type of exception takes broad non-economic benefits into account under Article 101 TFEU, 

beyond what is normally considered under the balancing tools of Article 101(1) and (3) TFEU.  

Finally, the unique national exceptions jeopardise the legal certainty of balancing. The 

national exceptions, and especially those that follow only a general balancing standard, are 

applied on a case-specific basis and prescribe a high level of discretion. Moreover, they are 

often neither transparent nor predictable.  
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Notably, concerns relating to the effectiveness, uniformity, and legal certainty of the 

national exceptions arise even when the exceptions are limited to purely national cases. As 

demonstrated by Chapter 8 Section 5.4, the effect on trade criterion is an indefinite standard 

that is open to interpretation. It leaves the NCAs leeway to apply unique national exceptions by 

classifying borderline cases as purely national. In addition, in practice, national competition 

enforcers have often chosen not to enforce Article 101 TFEU when a national rule excludes the 

application of a national cartel prohibition (e.g. the Hungarian and German issue-specific laws). 

As such, national competition enforcers have made use of their priority setting powers to 

extend the application of unique national exceptions to mixed-cases, as well.   

Since this chapter has examined various types of national exception, they cannot be 

summarised in a radar graph. 
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“Gouverner, c’est choisir! - to govern 
is to choose!”

1306
 

1. INTRODUCTION 

The previous chapters examined different types of balancing tools that have overtly limited the 

enforcement of EU competition law in favour of promoting non-competition interests. Chapters 

3-5 discussed substantive balancing tools based on EU law sources, while Chapter 6 reviewed 

national balancing tools stemming from unique Member State exceptions. The next two 

chapters explore a different type of balancing tool embedded in the procedural administrative 

powers of the competition enforcers. They demonstrate that the duty to choose between 

various possible administrative measures, which is an inherent part of any administrative 

agency’s activity, gives rise to a distinct type of procedural balancing tool. For this purpose, this 

chapter discusses the often-overlooked balancing function embedded in the remedies imposed 

for infringements of Article 101 TFEU, and Chapter 8 examines balancing linked to the exercise 

of the competition enforcers’ detection, target, instrument, and outcome discretions.    

Remedies
1307

 are usually perceived as having punitive, restorative or deterrence objectives, 

or a combination thereof.
1308

 However, this chapter reveals that the remedies imposed have at 

times gone beyond what was essential to effectively address these concerns, giving weight to 

non-competition interests.
1309

 In fact, the empirical findings presented in this chapter illustrate 

that following modernisation, the balancing of many non-competition interests that had 

previously taken place under the substantive balancing tools of Article 101(1) and (3) TFEU has 

now shifted to the procedural remedy stage. 

There are two main ways in which remedies are used to account for non-competition 

interests: by accepting commitments and by moderating the fines for infringement. These two 

balancing tools are fundamentally different from the substantive balancing tools discussed in 

the previous chapters. First, the substantive balancing tools of Article 101(1) and (3) TFEU are 

bound by legal or economic tests. Competition enforcers must justify their balancing, taking the 

balancing methods and principles developed by the Commission and EU Courts as a point of 

1306
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reference. In comparison, balancing at the remedy stage is generally flexible. Competition 

enforcers do not need to explain how, or even whether, balancing took place.  

Second, Article 101(1) and (3) TFEU balancing tools are founded on an EU legal framework. By 

comparison, the substantive and procedural rules governing the remedies have not been harmonised 

throughout the EU and are predominantly determined by national laws. Consequently, the Member 

States have considerable discretion to decide if, and how, to account for non-competition interests at 

the remedy stage. This is especially true since both EU and national courts have interpreted this 

discretion broadly, leaving the competition enforcers ample room for balancing. 

This chapter maintains that these two characteristics have impeded the uniformity and legal 

certainty of balancing at the remedy stage. In particular, they have allowed competition enforcers 

to take account of non-competition interests beyond what is normally allowable under Article 101(1) 

and (3) TFEU substantive balancing tools. Accordingly, the chapter is structured as follows: Section 

2 begins by examining balancing by means of the commitment decision procedure, and Section 3 

focuses on the balancing embedded in calculating fines. Section 4 concludes by evaluating the 

extent to which those two balancing tools have met the normative benchmarks.  

2. COMMITMENT DECISION PROCEDURE 

Regulation 1/2003 granted the Commission and NCAs a novel enforcement instrument in the form 

of the commitment decision procedure.
1310

 Originally, this procedure was directed at securing early 

closure of cases, thereby promoting administrative efficiency.
1311

 This section reveals that despite 

this original aim, commitments have also served as an open-ended legal tool to account for non-

competition interests. Balancing by means of commitments is especially significant given the 

frequent use of this procedure. While it was initially presumed that commitments would be used in 

“unusual and rare” circumstances,
1312

 they quickly became the hallmark of the Commission’s 

1310
 Regulation 1/2003, Articles 5 and 9 and Preamble 13. Also see Commission’s Commitments Decisions 
Press Release (2004). 

1311
 C-441/07P Alrosa (2010), para 35; Report on the Functioning of Regulation 1/2003 (2009), para 13; 
Commission Staff Working Paper accompanying the Report on the Functioning of Regulation 1/2003 
(2009), para 94; Report on the Functioning of Regulation 1/2003 (2014), para 21. For empirical data 
on the duration of the commitment procedure compared to Article 7 decisions, see (Gerard 2013), 9. 
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reference. In comparison, balancing at the remedy stage is generally flexible. Competition 

enforcers do not need to explain how, or even whether, balancing took place.  

Second, Article 101(1) and (3) TFEU balancing tools are founded on an EU legal framework. By 

comparison, the substantive and procedural rules governing the remedies have not been harmonised 

throughout the EU and are predominantly determined by national laws. Consequently, the Member 

States have considerable discretion to decide if, and how, to account for non-competition interests at 

the remedy stage. This is especially true since both EU and national courts have interpreted this 

discretion broadly, leaving the competition enforcers ample room for balancing. 

This chapter maintains that these two characteristics have impeded the uniformity and legal 

certainty of balancing at the remedy stage. In particular, they have allowed competition enforcers 

to take account of non-competition interests beyond what is normally allowable under Article 101(1) 

and (3) TFEU substantive balancing tools. Accordingly, the chapter is structured as follows: Section 

2 begins by examining balancing by means of the commitment decision procedure, and Section 3 

focuses on the balancing embedded in calculating fines. Section 4 concludes by evaluating the 

extent to which those two balancing tools have met the normative benchmarks.  

2. COMMITMENT DECISION PROCEDURE 

Regulation 1/2003 granted the Commission and NCAs a novel enforcement instrument in the form 

of the commitment decision procedure.1310 Originally, this procedure was directed at securing early 

closure of cases, thereby promoting administrative efficiency.1311 This section reveals that despite 

this original aim, commitments have also served as an open-ended legal tool to account for non-

competition interests. Balancing by means of commitments is especially significant given the 

frequent use of this procedure. While it was initially presumed that commitments would be used in 

“unusual and rare” circumstances, 1312  they quickly became the hallmark of the Commission’s 
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enforcement regime.
1313

 Before exploring the features of commitments as a balancing tool, the next 

section provides general legal and empirical background as to their use.  

2.1. Legal and empirical background 

2.1.1. Commission  

The Commission’s power to accept commitments was first formalised by Regulation 1/2003.
1314

 

The Regulation authorises the Commission to close an Article 101 TFEU investigation by 

accepting behavioural or structural commitments offered by the undertakings (“formal 

commitments”). This provision codified a long-standing practice in which the Commission 

resolved investigations by accepting voluntary commitments (“informal commitments”).
1315

 

The power to accept formal and informal commitments is not bound to any substantive test. 

Regulation 1/2003 merely prescribes that “commitment decisions should find that there are no 

longer grounds for action by the Commission without concluding whether or not there has been 

or still is an infringement”.
1316

 It leaves open the questions of whether the agreement actually 

violated Article 101 TFEU in the first place, or whether the modified agreement is compatible 

with the exceptions of Article 101(1) or (3) TFEU. As a result, the Commission has an 

extraordinary broad discretion to accept commitments, which is not bound by the regular 

competition analysis of Article 101 TFEU.
1317

 

This power was confirmed by the CJEU in Alrosa (2010). The Court held that when accepting 

commitments, the Commission is only subject to general EU principles, the principle of 

proportionality in particular. This principle, according to the Court, has a different meaning in the 

context of a regular infringement or a commitment decision.
1318

 In the latter case, this simply 

entails that the offered commitment addresses the competition concerns expressed by the 

Commission in its preliminary assessment. The Commission is only required to verify that the 

proposed commitments do not manifestly go beyond what is necessary to address the competition 

concerns and that the undertakings have not offered less onerous commitments that could equally 

1313
 As demonstrated by the empirical findings presented in Section 2.1.1 below. Also see (Schweitzer 
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address those concerns. The Commission is not obliged to compare the commitments offered with 

measures that it could have used in the context of an infringement decision. 

Despite the lack of a substantive test, the formalisation of commitments by Regulation 

1/2003 introduced several procedural safeguards. It provides that when the Commission 

intends to accept a commitment it must publish a concise summary of the case and the 

proposed commitment, and invite interested third parties to submit their observations (the so-

called “market test”).
1319

 

The Commission’s practice of accepting formal and informal commitments is summarised by 

Figure 7.1. The figure indicates the number of Article 101 TFEU proceedings in which the 

Commission accepted formal (red bars) and informal commitments (blue bars), in relation to 

the total number of Article 101 TFEU proceedings (grey line).  

Figure 7.1: Formal and informal commitments, Commission 

The informal commitments category includes cases in which the Commission accepted commitments in relation to 
future behaviour while imposing fines with respect to past infringements 

The figure demonstrates that contrary to the Commission’s initial expectations, formal 

commitments were frequently used upon the entry into force of Regulation 1/2003 (red bars). 

In fact, Figure 9.1 reveals that the Commission used commitments to close many of the cases 

that were not resolved by means of leniency, settlements, or procedural decisions.  

1319
 Regulation 1/2003, Article 27(4). The empirical findings confirm that the Commission has often taken 
third parties’ observations into account, and ordered that the commitments be modified. See Annex 2.1. 
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Moreover, Figure 7.1 affirms that the Commission continued to accept informal 

commitments even once Regulation 1/2003 had come into force (blue bars).
1320

 As part of its 

priority-setting powers, the Commission is competent to close investigations by means of 

accepting informal commitments.
1321

 Because this procedure has not been formalised, the 

procedural safeguards of Regulation 1/2003 do not apply. By the same token, apart from the 

general principle of protection of legitimate expectations, there is no legal mechanism to force 

undertakings to comply with the informal commitments offered.
 1322

 

2.1.2. NCAs 

Regulation 1/2003 vested the NCAs with powers allowing them to accept commitments.
1323

 To 

make use of such powers, nevertheless, the Member States must adopt national laws that 

prescribe the applicable substantive and procedural rules. The five Member States examined in 

this dissertation,
1324

 like most other Member States,
1325

 have adopted such laws. Because such 

rules are not harmonised, national commitments are not identical to the Commission’s 

procedure.
1326

 There is considerable divergence, in particular, with respect to the legal and 

procedural frameworks, the application of the proportionality test, the requirement of a market 

test, and the rights of third parties.
1327

 The rules governing the judicial review of commitment 

decisions also differ considerably.
1328

 As elaborated below, these differences affect the scope for 

balancing under the commitment decisions procedure.  

Figure 7.2 summarises the number of commitment decisions adopted by the five examined 

NCAs between May 2004 and 2017. It shows that all NCAs concluded Article 101 TFEU 

1320
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meet the concerns expressed by them. 

1328
 See Section 2.3 below. 

Moreover, Figure 7.1 affirms that the Commission continued to accept informal 

commitments even once Regulation 1/2003 had come into force (blue bars).1320 As part of its 

priority-setting powers, the Commission is competent to close investigations by means of 

accepting informal commitments. 1321  Because this procedure has not been formalised, the 

procedural safeguards of Regulation 1/2003 do not apply. By the same token, apart from the 

general principle of protection of legitimate expectations, there is no legal mechanism to force 

undertakings to comply with the informal commitments offered. 1322 

2.1.2. NCAs 

Regulation 1/2003 vested the NCAs with powers allowing them to accept commitments.1323 To 

make use of such powers, nevertheless, the Member States must adopt national laws that 

prescribe the applicable substantive and procedural rules. The five Member States examined in 

this dissertation,1324 like most other Member States,1325 have adopted such laws. Because such 

rules are not harmonised, national commitments are not identical to the Commission’s 

procedure.1326 There is considerable divergence, in particular, with respect to the legal and 

procedural frameworks, the application of the proportionality test, the requirement of a market 

test, and the rights of third parties.1327 The rules governing the judicial review of commitment 

decisions also differ considerably.1328 As elaborated below, these differences affect the scope for 

balancing under the commitment decisions procedure.  

Figure 7.2 summarises the number of commitment decisions adopted by the five examined 

NCAs between May 2004 and 2017. It shows that all NCAs concluded Article 101 TFEU 

1320 Also see discussion in (Wils 2006b), 364. 
1321 See Chapter 8, Section 6.1. 
1322 (Van Rompuy 2012), 270; (Lachnit 2016), 281. 
1323 Regulation 1/2003, Article 5. 
1324 French Commercial Code, Article L464-2(I) and French Notice on Competition Commitments (2009); 

German Competition Act, Section 32b; Dutch Competition Act, Article 49a; Hungarian Competition 
Act, Article 75; UK Competition Act, Sections 31A -31E. 

1325 For a detailed analysis, see ECN Decision Making Powers Report (2012), 28-35. Also see ECN 
Recommendation on Commitment Procedures (2013), para 3. 

1326 ECN Decision Making Powers Report (2012), para 9 recommends further convergence in national laws 
on commitments. 

1327 For a detailed analysis, see ECN Decision Making Powers Report (2012), 28-35; (Schweitzer 2012). 
Notably, the Commission did not criticise this divergence in its ECN+ Directive Proposal (2017). The 
Directive merely pointed out in Article 12 that NCAs should have the power to adopt commitments to 
meet the concerns expressed by them. 

1328 See Section 2.3 below. 

Moreover, Figure 7.1 affirms that the Commission continued to accept informal 

commitments even once Regulation 1/2003 had come into force (blue bars).1320 As part of its 

priority-setting powers, the Commission is competent to close investigations by means of 

accepting informal commitments. 1321  Because this procedure has not been formalised, the 

procedural safeguards of Regulation 1/2003 do not apply. By the same token, apart from the 

general principle of protection of legitimate expectations, there is no legal mechanism to force 

undertakings to comply with the informal commitments offered. 1322 

2.1.2. NCAs 

Regulation 1/2003 vested the NCAs with powers allowing them to accept commitments.1323 To 

make use of such powers, nevertheless, the Member States must adopt national laws that 

prescribe the applicable substantive and procedural rules. The five Member States examined in 

this dissertation,1324 like most other Member States,1325 have adopted such laws. Because such 

rules are not harmonised, national commitments are not identical to the Commission’s 

procedure.1326 There is considerable divergence, in particular, with respect to the legal and 

procedural frameworks, the application of the proportionality test, the requirement of a market 

test, and the rights of third parties.1327 The rules governing the judicial review of commitment 

decisions also differ considerably.1328 As elaborated below, these differences affect the scope for 

balancing under the commitment decisions procedure.  

Figure 7.2 summarises the number of commitment decisions adopted by the five examined 

NCAs between May 2004 and 2017. It shows that all NCAs concluded Article 101 TFEU 

1320 Also see discussion in (Wils 2006b), 364. 
1321 See Chapter 8, Section 6.1. 
1322 (Van Rompuy 2012), 270; (Lachnit 2016), 281. 
1323 Regulation 1/2003, Article 5. 
1324 French Commercial Code, Article L464-2(I) and French Notice on Competition Commitments (2009); 

German Competition Act, Section 32b; Dutch Competition Act, Article 49a; Hungarian Competition 
Act, Article 75; UK Competition Act, Sections 31A -31E. 

1325 For a detailed analysis, see ECN Decision Making Powers Report (2012), 28-35. Also see ECN 
Recommendation on Commitment Procedures (2013), para 3. 

1326 ECN Decision Making Powers Report (2012), para 9 recommends further convergence in national laws 
on commitments. 

1327 For a detailed analysis, see ECN Decision Making Powers Report (2012), 28-35; (Schweitzer 2012). 
Notably, the Commission did not criticise this divergence in its ECN+ Directive Proposal (2017). The 
Directive merely pointed out in Article 12 that NCAs should have the power to adopt commitments to 
meet the concerns expressed by them. 

1328 See Section 2.3 below. 



proceedings by way of accepting formal (red bars) and informal (blue bars) commitments, yet for 

a smaller ratio of proceedings compared to the Commission’s practice during the same period. 

Figure 7.2: Formal and informal commitments, NCAs 
 

17 of the formal commitments in Germany were related to a mere 2 agreements (with each undertaking’ offering 
commitments in a separate decision) 

2.2. Balancing tool 

2.2.1. Implicit balancing method 

The lack of a substantive test for accepting commitments gave the competition enforcers a 

“blank check” to use commitments as a form of balancing. Consequently, the balancing method 

guiding the acceptance of commitments can take various forms: 

First, commitments may follow the same balancing method as the Article 101(3) TFEU 

balancing tool. A commitment might for instance aim to amend an anti-competitive agreement 

to bring it into compliance with the four conditions of Article 101(3) TFEU.
1329

 In such cases, 

competition enforcers might have several reasons to prefer accepting a commitment rather than 

declaring that Article 101(3) TFEU is applicable
1330

. Commitments provide a flexible, relatively 

fast, and informal measure for balancing. Since there is no substantive test for accepting 

commitments, a competition enforcer does not need to explain how and why the four conditions 

of the provision have been fulfilled. Thus, NCAs, or the Commission itself, could depart from the 

Commission’s narrow interpretation of Article 101(3) TFEU without declaring so openly.
1331

 In 

1329
 The Commission declares that commitments can be used to settle a case in which Article 101(3) 
TFEU is likely to apply. See Commission Staff Working Paper accompanying the Report on the 
Functioning of Regulation 1/2003 (2009), 26, 34. 
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Commission’s narrow interpretation of Article 101(3) TFEU without declaring so openly.1331 In 
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this vein, commitments allow competition enforcers to apply Article 101(3) TFEU balancing 

implicitly and flexibly. An enforcer can take broader types of benefits into account, give 

preference to non-competition interests, or accept a low threshold of evidence. 

Second, a competition enforcer may accept a commitment as a means of balancing that stays 

outside the Article 101(1) and (3) TFEU balancing tools framework altogether.
1332

 A competition 

enforcer may accept a commitment even if the original agreement is not prohibited by Article 101 

TFEU, i.e. if the agreement does not infringe Article 101(1) TFEU or fulfil the conditions of Article 

101(3) TFEU. By the same token, an enforcer may also accept a commitment that does not 

remedy all competition concerns. To this end, commitments can be used to protect non-

competition interests that could not have been considered otherwise or to impose conditions that 

could not have been attached in the context of a regular infringement decision.
1333

  

Third, commitments may serve as a regulatory balancing tool.
1334

 Whereas following May 2004, 

the substantive balancing tools have typically been applied in an ex-post manner, competition 

enforcers can use commitments as a forward-looking tool aimed at shaping market structures and 

affecting business conduct.
1335

 Rather than applying Article 101 TFEU reactively to preserve 

competition on the market, commitments can be used to proactively regulate an industry. 

Balancing by means of commitments is particularly attractive from the standpoint of the 

competition enforcers following modernisation. In the face of the Commission’s attempts to limit 

the scope for balancing under Article 101(1) and (3) TFEU, commitments offer an indirect way 

to facilitate balancing. As Schweitzer has aptly summarised it: “there appears to be a real need, 

perceived both by the Commissions and the undertakings concerned, for a flexible procedural 

framework outside the normal infringement proceeding to negotiate conditions and obligations 

fine-tuned to the requirements of Art. [101(3) TFEU]. Commitment decisions here serve as a 

substitute for exemption decisions in application of Art. [101(3) TFEU] with conditions and 

obligations attached under Art. 8(1) of Reg. 17/62.”
1336
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Yet, balancing by way of commitments also carries serious risks. Although commitments do 

not have any formal precedential value, they could have that effect in practice. The Commission 

has already acknowledged that notwithstanding the limited legal effects of commitment decisions, 

they can serve as a model for addressing similar situations.
1337

 More recently, in Gasorba (2017), 

the CJEU held that although national courts were not bound by a commitment decision adopted 

by the Commission “both the principle of sincere cooperation laid down in Article 4(3) TEU and 

the objective of applying EU competition law effectively and uniformly require the national court 

to take into account the preliminary assessment carried out by the Commission and regard it as 

an indication, if not prima facie evidence, of the anticompetitive nature of the agreement at issue 

in the light of Article 101(1) TFEU”.
1338

 Under those circumstances, the opportunity to balance 

outside the substantive competition analysis could have serious implications that extend beyond 

the case at hand. Balancing by accepting commitments could also potentially hinder the future 

development of EU competition law.  

2.2.2. Empirical indications 

The possibility that commitments could be used for purposes that go beyond their original 

administrative efficiency aim to account for non-competition interests has already been 

observed by various commentators.
1339

 They have emphasised that the lack of a substantive 

test for accepting commitments, in combination with their ex-ante nature, allows competition 

enforcers to regulate markets and to promote non-competition interests that are not directly 

related to the anti-competitive behaviour of the undertakings concerned. 

Yet, while commentators have pointed to the balancing function of commitments, it is 

difficult to identify the existence and method of balancing in an individual case. In fact, most 

commitment decisions do not reveal whether non-competition interests have played a role, and 

if so, how. Instead, competition enforcers have often accepted commitments without explaining 

whether the original agreement violated Article 101 TFEU and if the proposed commitment 

could remedy such a violation.  

1337
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Nevertheless, this section argues that the empirical findings can assist in filling this gap. 

Although they cannot prove the existence of balancing by means of accepting commitments, 

they offer proxies indicating that balancing might have taken place. 

The first proxy relates to the types of sectors in which commitments were accepted. The 

empirical findings reveal that almost all the commitments accepted by the Commission and 

NCAs following modernisation were related to agreements in the same sectors that had 

facilitated much of the Article 101(1) and (3) TFEU balancing prior to modernisation. This is 

summarised by Figure 7.3, demonstrating that, as suggested by Dunne,
1340

 these sectors can be 

divided into three groups: (i) regulated and liberalised markets (blue areas); (ii) technology 

markets (green areas); and (iii) financial services (red areas). As the previous chapters have 

shown, those sectors inherently invite balancing questions.
1341

 Hence, it is highly likely that 

commitments have functioned, at least in some of those cases, as a balancing tool to take non-

competition interests into account.  

Figure 7.3: Commitments by sector, Commission and NCAs  
(May 2004-2017)

1342
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All formal and informal commitments adopted by the competition enforcers. Commitments that do not fit into any of 
those three groups of sectors are classified as “other” (grey areas) 

The first group, agreements in regulated and liberalised markets, represents the majority of 

commitments accepted (blue areas). As described in Chapter 3 Section 4.3.3, those markets typically 

require balancing between competition and the need to ensure affordable prices, quality, and equal 

access. The empirical findings reveal that commitments were accepted in relation to agreements 

having similar features to those exempted under Article 101(3) TFEU during the third enforcement 

period (i.e. 1988- April 2004).
1343

 In fact, many of the agreements subject to the Commission’s first 

commitments decisions under Regulation 1/2003 had actually initially been notified to the 

Commission under the old notification regime for the purpose of receiving exemptions.
1344

 

Commitments were seen as an appropriate measure to deal with those transitional cases.
1345

 

Similar balancing challenges characterise agreements governing the function of professional 

associations. As described in Chapter 5 Section 2, these agreements often necessitate striking a 

balance between the economic, social, and regulatory function of the associations. Indeed, the 

empirical findings show that the NCAs accepted commitments for agreements similar to those 

that had qualified for an Article 101(1) TFEU exception during the third enforcement period. 

The second group of commitments relates to practices in technology markets, and especially 

to online platforms (green areas). This line of cases has typically involved novel legal and 

economic questions on the applicability of Article 101 TFEU, and the balance of competition, 

innovation, and IPRs. The use of commitments in technology markets was vindicated by the 

1343
 During the third enforcement period, Article 101(3) TFEU exemptions were often granted as a result 
of accepting informal commitments. See Chapter 3, Section 4.3.1 and Figure 3.1. 
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need to adopt timely solutions in fast-changing markets
1346

 where traditional enforcement 

mechanisms might have not been fast enough to reflect rapid changes in the industry.
1347

 In 

those cases, commitments served as a tool to overcome the so-called “regulatory 

disconnection” problem, i.e. when innovation on the market slows because the legal framework 

is unable to keep up with technological developments.
1348

  

The third group of commitments focused on practices in financial services markets (red 

areas). Commitments were used to impose price regulation on financial products.
1349

 In 

particular, such commitments not only aimed to resolve competition problems but also provided 

a means to regulate the future development of EU financial markets. 

In view of the above, the empirical findings presented in Figure 7.3 indicate that 

commitments were used to assess the same types of agreements that had been resolved using 

the balancing tools of Article 101(1) and (3) TFEU prior to modernisation. This significantly 

impeded the legal certainty of balancing. Since commitments were used as a substitute for the 

substantive balancing tools, the Commission and NCAs were not given any opportunities to 

clarify how such tools should be applied.
1350

  

This conclusion is further reinforced by the debate over the application of the substantive 

balancing tools prior to accepting commitments. This debate can serve as another proxy 

suggesting that balancing questions were relevant in such cases. Accordingly, Figure 7.4 specifies 

the number of cases in which the Commission accepted formal and informal commitments (grey 

bars) after discussing the balancing tools of Article 101(1) (red bars) and (3) (blue bars).  
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The third group of commitments focused on practices in financial services markets (red 

areas). Commitments were used to impose price regulation on financial products. 1349  In 

particular, such commitments not only aimed to resolve competition problems but also provided 

a means to regulate the future development of EU financial markets. 

In view of the above, the empirical findings presented in Figure 7.3 indicate that 

commitments were used to assess the same types of agreements that had been resolved using 

the balancing tools of Article 101(1) and (3) TFEU prior to modernisation. This significantly 

impeded the legal certainty of balancing. Since commitments were used as a substitute for the 

substantive balancing tools, the Commission and NCAs were not given any opportunities to 

clarify how such tools should be applied.1350  

This conclusion is further reinforced by the debate over the application of the substantive 

balancing tools prior to accepting commitments. This debate can serve as another proxy 

suggesting that balancing questions were relevant in such cases. Accordingly, Figure 7.4 specifies 

the number of cases in which the Commission accepted formal and informal commitments (grey 

bars) after discussing the balancing tools of Article 101(1) (red bars) and (3) (blue bars).  

 

 

 

 

 

1346 39847 Ebooks (2012, 2013), para 146. 
1347  (Almunia 2013), 3; (Jenny 2015), 731-735; CMA’s Roundtable on the Use of Commitments in 

Competition Enforcement (2015), para 12; OCED Commitments Report (2016), para 16. 
1348 On regulatory disconnection see, for example, (Brownsword & Somsen 2009), 26-31; (Moses 2013), 

1; (Brownsword & Goodwin 2012), 369-420; (Butenko & Larouche 2015). 
1349 (Dunne 2014a), 410. 
1350 Also see (Wathelet 2015), 554. 

need to adopt timely solutions in fast-changing markets 1346  where traditional enforcement 

mechanisms might have not been fast enough to reflect rapid changes in the industry.1347 In 

those cases, commitments served as a tool to overcome the so-called “regulatory 

disconnection” problem, i.e. when innovation on the market slows because the legal framework 

is unable to keep up with technological developments.1348  

The third group of commitments focused on practices in financial services markets (red 

areas). Commitments were used to impose price regulation on financial products. 1349  In 

particular, such commitments not only aimed to resolve competition problems but also provided 

a means to regulate the future development of EU financial markets. 

In view of the above, the empirical findings presented in Figure 7.3 indicate that 

commitments were used to assess the same types of agreements that had been resolved using 

the balancing tools of Article 101(1) and (3) TFEU prior to modernisation. This significantly 

impeded the legal certainty of balancing. Since commitments were used as a substitute for the 

substantive balancing tools, the Commission and NCAs were not given any opportunities to 

clarify how such tools should be applied.1350  

This conclusion is further reinforced by the debate over the application of the substantive 

balancing tools prior to accepting commitments. This debate can serve as another proxy 

suggesting that balancing questions were relevant in such cases. Accordingly, Figure 7.4 specifies 

the number of cases in which the Commission accepted formal and informal commitments (grey 

bars) after discussing the balancing tools of Article 101(1) (red bars) and (3) (blue bars).  

 

 

 

 

 

1346 39847 Ebooks (2012, 2013), para 146. 
1347  (Almunia 2013), 3; (Jenny 2015), 731-735; CMA’s Roundtable on the Use of Commitments in 

Competition Enforcement (2015), para 12; OCED Commitments Report (2016), para 16. 
1348 On regulatory disconnection see, for example, (Brownsword & Somsen 2009), 26-31; (Moses 2013), 

1; (Brownsword & Goodwin 2012), 369-420; (Butenko & Larouche 2015). 
1349 (Dunne 2014a), 410. 
1350 Also see (Wathelet 2015), 554. 



Figure 7.4: Articles 101(1) and (3) TFEU balancing tools in commitments, 
Commission 

 

The figure demonstrates that the Commission regularly accepted formal and informal 

commitments after the role of non-competition interests had been discussed under the 

substantive balancing tools of Article 101(1) and (3) TFEU.
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 This was true both prior to 

modernisation when accepting informal commitments, and post-modernisation when accepting 

formal commitments. This supports the hypothesis that commitments were accepted to deal 

with cases that would otherwise have been examined using the substantive balancing tools. 

In sum, there are strong theoretical and empirical indications that commitments are used to 

account for non-competition interests. Despite such indications, the balancing in a specific case is 

largely invisible. A competition enforcer is not required to explain whether balancing has taken place, 

which non-competition interests were taken into account, and which balancing method has been 

applied. This raises serious concerns as to the uniformity and legal certainty of such balancing tools.  

2.2.3. Unclear boundaries  

The legal uncertainty surrounding balancing by means of accepting commitments has been further 

aggravated by the Commission’s contradictory statements and practices. This section shows that the 

Commission has not always been consistent when defining the boundaries of the commitment tool. 

The Commission’s policy on accepting commitments for by-object restrictions provides a good 

example. Regulation 1/2003 states that commitments are inappropriate when the Commission 

intends to impose a fine.
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 By the Commission’s interpretation, this entails that it should not 
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accept commitments to remedy hard-core restrictions.
1353

 Nevertheless, the empirical findings 

presented in Figure 7.5 reveal that the Commission has accepted both formal (blue bars) and 

informal (red bars) commitments, also in such cases. 
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For instance, in Container Shipping (2016), the Commission examined a widespread practice 

of major global carriers for announcing general rate increases. Referring to its Horizontal 

Guidelines (2011), the Commission held that such public exchanges of pricing intentions, even if 

unilateral, might constitute a by-object restriction.
1354

 At the same time, the Commission 

accepted commitments permitting “timely, transparent and committal price announcements”, as 

to allow consumers to make informed purchase decisions.
1355

 

In a similar vein, the Commission has expressed inconsistent positions on the regulatory or 

corrective aim of commitments. In some cases, the Commission has overtly used commitments 

as a regulatory balancing tool.
1356

 For example, in Ship Classification (2009), it noted that the 

commitments offered were not only necessary to improve the competitive situation in the 

market, but also to promote the efficiency and quality of the classification society’s technical 
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work and standards.
 1357

 In Virtual Print Fee agreements (2011), the commitments were also 

justified by cultural motives, i.e. providing access to independent films.
1358

  

Yet, in other cases, the Commission has claimed that commitments should be confined to 

corrective balancing purposes.
1359

 According to this approach, non-competition interests can only 

be taken into account to the extent that they are required to safeguard rights of third parties 

within the market test. The Commission has maintained that it would not use commitments to 

promote non-competition interests on account of competition, but only to ensure that the steps 

taken to restore competition did not harm the non-competition interests of third parties. 

This position was advocated, for instance, in eBooks (2012).
1360

 Third parties had claimed that 

the proposed commitments would negatively impact cultural diversity. By reference to the policy-

linking clause on culture, the Commission noted that it is obliged to take cultural considerations 

into account when accepting commitments.
1361

However, the Commission interpreted this 

obligation narrowly. It stated that the purpose of commitments is to restore the conditions of 

competition that existed prior to the anti-competitive practice. Since commitments are not 

intended to promote cultural interests, the Commission is only required to verify that the 

proposed commitments are not “adversely affecting cultural diversity”.
1362

 Hence, the Commission 

viewed the commitment decision procedure as confined to corrective balancing. The policy-linking 

clauses could not impose an obligation to actively promote non-competition interests.
1363

 

2.3. Weak judicial review  

The competition enforcers’ broad margin of discretion to balance by accepting commitments 

was also affected by the very restricted judicial review applied by the EU and national courts. As 

the empirical findings summarised by Figure 7.6 show, this reflects the limited number of 

challenges on decisions accepting commitments in general, and on the merits of balancing in 

particular. The figure specifies the number of challenges submitted (blue bars) and accepted 
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The limited number of challenges on decisions accepting commitments is not surprising. 

Commitments are (formally) proposed by undertakings and adopted subject to their consent. 

Therefore, they are only likely to be challenged by third parties.
1364

 Previous empirical studies 

have already pointed out the scarcity of third-party appeals on the grounds of Article 101 TFEU, 

and their low likelihood of success.
1365

 Moreover, since decisions accepting commitments do not 

always detail the justifications for accepting them, they are difficult to attack on appeal. 

In addition to the small number of appeals in general, the empirical findings show that 

appeals rarely involved an examination of the merits of balancing. At the EU level, the only two 

appeals launched against Article 101 TFEU formal commitment decisions after modernisation 

were resolved without a decision on the merits.
1366

 Similarly, the two judgments that overturned 

the Commission’s decisions prior to May 2004 involved partial commitments in which the 

Commission accepted commitments with respect to future conduct and imposed fines for past 

behaviour.
1367

 In those cases, the undertakings challenged the fine but not the commitments.
1368

 

Also at the Member State level, national court judgments overturning NCA decisions to accept 
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commitments did not involve substantive balancing grounds. In France, they were based on 

procedural grounds,
1369

 and in the UK, on a lack of consideration of third-party interests.
1370

 

Hence, the empirical findings demonstrate that in practice, the EU and national courts did not 

engage with the substantive elements of balancing. 

The limited appraisal by EU and national courts is often attributed to the judicial review 

standard adopted by the CJEU in Alrosa (2010).
1371

 As mentioned, the CJEU had declared that it 

would give more deference to the Commission’s commitment decisions than to its infringement 
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Commission had accepted commitments rather than issuing infringement decisions, meaning 

that those decisions could not have been discussed before the EU Court. Forrester shows that 

fundamental EU competition law doctrines would never have been established if such a practice 

had been followed. Applying this thought experiment to balancing yields similar results. The 

scope of Article 101(3) TFEU balancing would surely have taken a different turn if the CJEU had 

not had the opportunity to issue Metro I (1977), in which it spelt out the types of benefits that 

could be examined under the Article and the workable competition standard.
1377

 The state 

action defence of Article 101(1) TFEU would not have been developed equally if the 

Commission had accepted commitments from the sugar producers instead of issuing its 

infringement decision in Suiker-Unie (1975).
1378

 

Indeed, the two Member States in which NCA decisions accepting commitments were 

overturned - France and the UK – followed a stricter standard of judicial review compared to 

Alrosa. In France, the Paris Court of Appeals granted broad standing to third parties affected by 

commitment decisions.
1379

 In the UK, the Enforcement Guidelines order national courts to 

review commitments under the same standard as regular infringement decisions – namely, a 

full merits appeal.
1380

 The CAT tied this standard to the balancing function embedded in 

commitments, “striking a balance” between intervention in a sector and competition.
1381

  

The limited judicial review of commitments in general and balancing in particular increases 

the attractiveness of using commitments as a balancing tool from the standpoint of the 

Commission and NCAs. Commitments are strategically desirable for competition enforcers 

because they moderate the administrative strain and reduce the risk of overturning the 

enforcer’s decisions on appeal.
1382

 Arguably, such incentives may lead competition enforcers to 

demonstrate a bias in favour of commitments. In particular, they may use such enforcement 

tools to deal with cases that are ill-suited to such procedures.
1383
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2.4. Interim conclusion 

The commitment decision procedure provides competition enforcers with an extraordinarily 

wide margin of discretion for balancing, without any need to explain if balancing took place, 

which non-competition interests were taken into account, and which balancing methods were 

applied. Consequently, although there are strong indications that commitments are used for 

balancing, the balancing in a specific case is largely invisible. 

The invisibility and flexibility of such balancing might affect its effectiveness in protecting 

competition. Commitments hamper the effectiveness of balancing because they allow taking any 

type of benefit into account, in a manner that is not bound to a clear legal or economic balancing 

process. Commitments may utilise the enforcement of Article 101 TFEU for regulatory purposes, 

as a means to regulate markets and to promote non-competition interests that are not directly 

related to the anti-competitive behaviour of the undertakings concerned.
1384

 Moreover, the 

practice of accepting commitments could result in a backdoor reintroduction of the old notification 

regime. Namely, undertakings are induced to negotiate, with the Commission, the terms of any 

potentially controversial conduct prior to adoption.
1385

 Finally, this also hampers the effectiveness 

of substantive balancing tools since competition enforcers might be tempted to use commitments 

instead of applying the balancing principles of Article 101(1) and (3) TFEU. 

Balancing by means of commitments also raises serious legal certainty concerns, thereby 

posing a risk to the development of EU competition policy. Commitments allow competition 

enforcers to circumvent the need to take a clear stand on the scope of balancing under Article 

101(1) and (3) TFEU. This is particularly true with respect to informal commitments, which are 

often unpublished and do not allow third parties to voice their opinions on the proposed 

remedy. The recourse to commitments instead of balancing under Article 101(1) and (3) TFEU 

leads to a vicious circle: The legal uncertainty about the role of non-competition interests under 

Article 101 TFEU makes offering commitments attractive for undertakings. The resulting 

decrease in the number of infringement decisions creates further uncertainty about the scope of 

non-competition interests. This generates an even greater demand for commitment decisions, 

which accordingly results in fewer infringement decisions. In the absence of formal decisions 

stating the law, undertakings turn to previous commitment decisions and to non-binding 

1384
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guidelines. The reliance on soft law measures, in turn, increases the Commission’s margin of 

discretion in future commitments negotiations and broadens its ability to consider non-

competition interests. The Commission is likely to resort to commitments especially in those 

cases in which a formal decision could be valuable, namely in cases involving novel legal issues. 

Consequently, as observed by Wagner-von Papp, “there is a danger that the struggle for law is 

abandoned in favour of discretionary case-to-case negotiations”.
1386

 

This legal uncertainty is also likely to translate into a lack of uniformity. Since the possibility and 

the manner of accounting for non-competition interests under Article 101 TFEU are unclear, 

competition enforcers may adopt diverging views, leading to inconsistent and conflicting application.   

Competition Commissioner Vestager recently acknowledged the risk that commitments 

might hamper the development of EU competition law. She recognised the importance of 

adopting formal infringement decisions having a precedential and guiding value, especially with 

respect to unanswered legal questions.
1387

 Indeed, the empirical findings presented in Figure 

7.1 report a decline in the number of Article 101 TFEU commitment procedure decisions 

adopted during her term (i.e. since the end of 2014).  

The next section describes an alternative way to account for non-competition interests in 

cases in which an infringement has been established – that is, in the calculation of fines.  

3. FINES 

3.1. Legal and empirical background  

Fines are the main EU law instrument for deterring violations of Article 101 TFEU.
1388

 This 

section discusses situations in which achieving such deterrence by imposing high fines 

(indirectly aimed at safeguarding competition interests) results in adverse effects to the 

undertakings or to society. It demonstrates that in certain circumstances, the competition 

enforcers choose to moderate the fines in favour of protecting other non-competition interests.  
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The rules governing the imposition of fines raise important questions of multi-levelled 

governance. As in the case of commitments, such rules have not been harmonised throughout 

the EU. At the EU level, up until the late 1990s, the Commission did not articulate the method 

guiding the calculation of fines. Nevertheless, its decisional practice reveals that the fines were 

based on neither the violator’s economic gain nor consumers’ economic loss. In contrast to the 

fines imposed in the US and in certain Member States,
1389

 the EU fine represents an arbitrary 

administrative figure, reflecting the gravity of the offence and adjusted by a number of factors. The 

empirical findings confirm that in the past, the Commission’s decisions merely mentioned the 

relevant elements for assessing the gravity and the duration of the infringement, without 

detailing their weight.
1390

 Prompted by several court judgments calling for greater 

transparency,
1391

 in 1998 the Commission first adopted its Fining Guidelines, which were 

subsequently amended in 2006. 
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Commission and NCAs to take non-competition interests into account when setting fines, mainly 

state involvement in an infringement and situations of economic crisis. In fact, the empirical findings 

show that over the years the Commission has abandoned some of its substantive Article 101(1) and 

(3) TFEU balancing tools in favour of balancing by moderating the fines. Rather than balance state 

involvement under Article 101(1) TFEU
1395

 and economic crisis under Article 101(3) TFEU,
1396

 

competition enforcers instead take those considerations into account when calculating fines. In 

addition, some competition enforcers have moderated fines when an agreement is related to the 

liberalisation of markets or protected SMEs, or is aimed at the furtherance of public policy goals. 

3.2.1. State involvement  

An anti-competitive conduct that is the result of a state action may fall outside the scope of 

Article 101(1) TFEU. This state action defence, as presented in Chapter 5, applies only when an 

undertaking’s conduct is the direct result of a state measure. Yet, at times, the Commission and 

NCAs have reduced the fines imposed on anti-competitive agreements that lie in the grey zone 

between private and state action. They have reduced fines in the very specific circumstance 

that a public authority has actively fostered an anti-competitive agreement, or when the 

regulatory environment has encouraged or tolerated such conduct.
1397

 

The reduction of fines in those cases reflects the balance struck between protecting 

competition interests by imposing high fines on the one hand, and the mitigating circumstances of 

state involvement in the anti-competitive conduct on the other. This is an indirect way to account 

for non-competition interests related to Member State sovereignty and the public interest pursued 

by state action. Because of the relatively moderate fines imposed on such agreements, 

undertakings (and states) might not be deterred from concluding or fostering such conduct.  

While the need to engage in such balancing has been confirmed by the CJEU,
1398

 the legal 

source and conditions for fine reduction have varied over time and between competition 

enforcers. At the EU level, although over the years the Commission has accepted state 

involvement as a justification for fine reduction, to date no clear legal rule exists. Figure  

presents the number of cases in which such reductions were examined (blue line) and accepted 

1395
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(red bars). The single reduction pursuant to Article 29 of the Commission Fining Guidelines 

(2006), which is elaborated below, is marked by the green bar. 

Figure 7.7: Fines - state involvement, Commission 

 

The figure illustrates that the possibility for fine reduction due to state involvement dates 

back to AROW/BNIC (1982). In that case, the Commission examined industry agreements 

setting prices for cognac that had been concluded within the framework of the national cognac 

industry board (BNIC). The Commission held that those agreements had been concluded 

between undertakings, despite that fact that BNIC members were nominated by the French 

Minister of Agriculture.
1399

 While this finding had no bearing on Article 101(1) TFEU analysis, the 

Commission opaquely added that the fines imposed showed regard for the “specific legal 

context in which, in particular, the industry agreements were annually extended by a later 

Ministerial order. Therefore some of the restrictive effects flow from the compulsory application 

of the industry agreements by undertakings which are not members of professional 

organizations represented in the BNIC”.
1400

  

The Commission made similar statements up to the mid-1990s.
1401

 Although state involvement 

was mentioned when calculating fines, the Commission did not explain whether, and how, it had 

been taken into account. The effect of state influence became more transparent following the 

1399
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Chapter 5, Section 2.4. 
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entry into force of the Commission’s Fining Guidelines in 1998. The Guidelines still did not 

explicitly refer to state involvement. Yet, in Greek Ferries (1998), the Commission first classified it 

as one of the mitigating circumstances referred to in the Guidelines and reduced the fine by 

15%.
1402

 Similarly, in French Beef (2003) it held that the “forceful intervention” of the French 

Minister for Agriculture that had pressured the undertakings to conclude the agreement merited a 

30% fine reduction for the slaughterers’ federation.
1403

 Interestingly, no similar reduction was 

granted to the farmers’ federations involved, since the Minister’s actions had been influenced by 

weeks of demonstrations by the farmers’ federations. A year later, in Raw Tobacco Spain 

(2004),
1404

 the Commission granted a 40% fine reduction as the conduct of the undertaking had 

been somewhat determined by the legal framework surrounding the agreement.  

At other times, the Commission reduced fines when the legality of an agreement was 

unclear due to conduct of a national authority or because of the national legal context.
1405

 In 

Luxembourg Brewers (2001), for example, it reduced a 20% fine because of Luxembourgian 

case law that called the validity of the agreement into question.
1406

 Yet, in parallel, in other 

cases, the Commission held that state involvement did not justify mitigating the fine.
1407

 

The Commission’s new Fining Guidelines (2006) explicitly address state-involvement 

situations. The fifth indent of Article 29 of the Guidelines requires an active measure on behalf 

of the state to justify a fine reduction. It applies to cases in which the conduct of the 

undertaking “has been authorized or encouraged by public authorities or by legislation”. To 

date, the Commission applied the Article only once, in Airfreight (2010, 2017),
1408

 granting a 

15% fine reduction. All other pleas for a fine reduction on this ground were rejected.
1409

 

Notably, the fifth indent of Article 29 of the Guidelines could be interpreted as limiting the 

situations in which state involvement justifies a fine reduction, i.e. only when the state has 

1402
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para 525; 37370 Sorbates (2003), para 316-320. 
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 The Commission originally granted this fine reduction in 39258 Airfreight (2010), para 1241. The 
Commission’s new decision, rendered after the GC annealed this decision due to a defective 
statement, followed the same approach. See in 39258 Airfreight (2017), para 25. 
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actively authorised or encouraged such behaviour. However, the Commission has interpreted 

Article 29 as a supplement to its previous rule. Hence, in Bananas (2008) and Exotic fruit 

(2010), it held that while the relevant regulatory regimes could not be regarded as having 

encouraged or condoned the infringement, they were mitigating circumstance justifying a 60% 

and 20% fine reduction, respectively.
1410

 This interpretation was confirmed by the GC.
1411

  

The multiple legal sources for fine reduction due to state involvement at the EU level, 

together with the lack of a clear balancing method, increased the legal uncertainty of this 

balancing tool. This was aggravated by the diverse national practices. Like the Commission’s 

Fining Guidelines (1998), most of the five NCAs examined in this dissertation have classified 

state involvement as a mitigating circumstance that could justify a fine reduction.
1412

 Figure 7.8 

summarises the number of cases in which a plea for fine reduction due to state involvement 

was made (blue bars) and accepted (red bars): 

Figure 7.8: Fines - state involvement, NCAs 

It is interesting to observe that the three NCAs that accepted such pleas – namely, France,
1413

 

Hungary,
1414

 and the Netherlands
1415

 – have a more permissive rule for fine reduction in 

comparison to the fifth indent of Article 29 of the Commission Fining Guidelines (2006). The 
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empirical findings prove that those three NCAs also reduced the fines when a public authority was 

aware of, rather than had merely encouraged, the anti-competitive behaviour, especially in 

markets that were in the process of liberalisation.
1416

 This is a good example of how a national law 

leaves greater room for non-competition interests in comparison with the Commission’s approach. 

3.2.2. Economic crisis 

Fine reductions have also been used to account for crisis situations. Chapter 3 Section 4.3.4 

revealed that during the second enforcement period (i.e. 1978-1987), the Commission 

considered economic crisis to be justification for an Article 101(3) TFEU exemption (the so-

called “crisis cartels”). In the course of the 1980s and the 1990s, the Commission gradually 

stopped accepting economic crisis as a justification for an exemption. Nevertheless, this section 

shows that instead of considering economic crisis under the substantive balancing tool of Article 

101(3) TFEU, the Commission took it into account when setting the fines.  

A fine reduction in situations of economic crisis reflects the premise that achieving deterrence 

by imposing high fines could bring about harmful economic and social side effects. A high fine 

might bankrupt an undertaking, thereby indirectly increasing market concentration. Imposing a 

high fine on a strategically important undertaking might also deter economic activity and lead to 

unemployment in a region or a state.
1417

 Hence, at times, competition enforcers have balanced 

the protection of competition interests with other economic and social interests via deterrence.  

The possibility to account for crisis situations when calculating fines was first expressed in Cast 

iron and steel rolls (1983). The Commission maintained that the undertakings' financial situation 

and the task of aiding the recovery of the sector concerned vindicated refraining from the 

imposition of high fines, despite the existence of a long-term price-fixing agreement.
1418

 As 

summarised by Figure 7.9, the Commission accepted similar claims from the 1980s to the late 

1990s when a serious crisis led to difficult trading conditions,
1419

 a hard economic situation,
1420

 low 

1416
 In France, a reduction was granted in 2005/15784 Dental surgeons in Puy-de-Dôme (2007), 9, and 
rejected in 08-D-32 Steel trading (2008), para 264, 335-338; In Hungary, a reduction was granted in 
Vj-18/2008 Uniform interchange fee levels (2009), para 223; Vj-3/2008 Rail freight transport services 
(2012), para 370; Vj-195/2007/129 Newspaper distribution II (2010), para 174-175. However, in a 
later proceeding such a possibility was rejected, see Vj-55/2013 Online distribution of contact lenses 
(2015), para 229. 

1417
 (Wils 2006a), 197, 204; (Reynolds et al. 2009), 1670; (Torre 2010), 397-398. 

1418
 30064 Cast iron and steel rolls (1983), para 72-74. 

1419
 30988 Agreements and concerted practices in the flat-glass sector in the Benelux countries (1984), 
para 55. 
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profitability,
1421

 or losses.
1422

 The figure specifies the number of cases in which undertakings 

pleaded for a fine reduction due to crisis cartels (blue line), and in which the Commission accepted 

them (red bars). 

Figure 7.9: Fines - crisis cartels, Commission 

 

 

 

 

 

 

 

 

Fine reductions for crisis cartels were formalised by the Commission Fining Guidelines 

(1998). Article 5(b) of the Guidelines states that the Commission will take “certain objective 

factors such as a specific economic context” into account. Curiously, Figure 7.9 demonstrates 

that formalisation actually led to the abandonment of this type of fine reduction.
1423

 In fact, with 

the exception of a case in the late 1990s, following the adoption of the 1998 Guidelines, the 

Commission stopped accepting crisis situations as justification for a fine reduction.
1424

 Rather, it 

repeatedly held that loss-making or economic difficulties within a sector did not warrant 

moderating the fines imposed.
1425

 The change in the Commission’s approach became 

particularly apparent against the backdrop of the 2008 financial crisis.
1426

 Departing from the 

1420
 30350 Zinc producer group (1984), para 105; 32450 French-West African ship-owners committees 
(1992), para 74h; 35814 Alloy surcharge (1998), para 74-75, 83-84. 

1421
 30809 John Deere (1984), para 41. 

1422
 31149 Polypropylene (1986), para 108; 31865 PVC (1988), para 52; 31866 LdPE (1988), para 7. 

1423
 In 2009, the Commission confirmed that although it had in the past accepted the crisis cartel 
justification, it had not done so after 1998. See 39396 Calcium carbide and magnesium based 
reagents (2009), para 331; 38589 Heat stabilisers (2009), para 735. 

1424
 35860B 39041 Seamless steel tube (1999), para 168-169, as confirmed by T-44/00 Seamless steel 
tubes (2004), para 271 and T-50/00 Seamless steel tubes (2004), para 318-334. Also see (Faull & 
Nikpay 2014), 1321, 1327. 
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Commission’s practice until the late 1990s, Competition Commissioner Kroes declared that the 

financial crisis did not justify moderating fines.
1427

 

French beef (2003, 2006) was the one exceptional case in which the mitigating 

circumstances of Article 5(b) of the Guidelines prompted the Commission to reduce the fine by 

60%, which was further lowered by 70% by the GC.
1428

 The reasons for this significant fine 

reduction are not completely clear from the wording of the decision itself. Yet, the GC in appeal 

and the Commission in later cases attributed it to the exceptional circumstances of the case.
1429

 

Those circumstances included an infringement that was limited to the public behaviour of trade 

associations whereby the sector had experienced a dramatic decline in consumption, and after 

public measures had proved ineffective. In other words, the circumstances that vindicated the 

application of Article 5(b) went beyond a mere crisis in the sector.  

While economic crisis in a sector in and of itself no longer seems to justify a fine reduction, 

the Commission still takes notice of situations of economic crisis when calculating fines. The 

Commissions’ new Fining Guidelines (2006) replaced the crisis cartel principle with an “inability 

to pay” test. The new Guidelines provide that “in exceptional cases, the Commission may, upon 

request, take account of the undertaking’s inability to pay in a specific social and economic 

context. It will not base any reduction granted for this reason in the fine on the mere finding of 

an adverse or loss-making financial situation. A reduction could be granted solely on the basis 

of objective evidence that imposition of the fine as provided for in these Guidelines would 

irretrievably jeopardise the economic viability of the undertaking concerned and cause its assets 

to lose all their value”.
1430

 

The purpose of this provision, according to the Commission, is to avoid driving financially 

distressed but competitive undertakings out of the market, thus bearing adverse social and 

economic consequences.
1431

 The Commission has repeatedly emphasised that the mere risk of 

bankruptcy or liquidation was not sufficient. A fine reduction was only justified if the 

1427
 (Kroes 2009). 

1428
 38279 French beef, para 182-185; T-217/03 T-245/03 French beef (2006), para 356-361. 

1429
 T-217/03 T-245/03 French beef (2006), para 356-361; 38281 Raw Tobacco Italy (2005), para 384. 

1430
 Commission Fining Guidelines (2006), para 35. The empirical findings reveal that the Commission also 
took those considerations into account prior to the 2006 Guidelines, but less regularly. See 32290 
Newitt/Dunlop Slazenger International (1992), para 71; 38359 Electrical and mechanical carbon and 
graphite products (2003), para 360. 

1431
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undertakings’ assets stood to lose their value because of the fine, and only to the extent that it 

made a takeover by another undertaking or a separate sale of the assets unlikely.
1432

 

Once again, the 2006 Guidelines failed to define a clear methodology for assessing an 

undertaking’s inability to pay. In 2010, following an increase in inability to pay claims after the 

outbreak of the economic crisis of 2008 (as reflected by Figure 7.10 below), the Commission 

published an information notice to clarify its position.
1433

 However, even after this clarification had 

been published, there was no single, unanimously accepted method for such an assessment.
1434

 

It should be noted that the inability to pay test leaves less room for the consideration of non-

competition interests in comparison to the crisis cartels principle. Crisis cartel situations had 

justified fine reductions for all the undertakings concerned on basis of the economic crisis in the 

relevant sector during the time of the infringement (e.g. French Beef). Yet, inability to pay claims 

only justify reducing the fines imposed on a specific undertaking on basis of its inability to pay at 

the time the infringement decision is rendered.
1435

 They take the economic context into account 

only to the extent that it directly affects an undertaking’s ability to pay the fine.
1436

 Moreover, the 

inability to pay test is narrower in scope since it is subject to a cumulative requirement. This 

entails that the inability to pay is linked to both the specific social and economic context.
1437

 

In practice, however, the empirical findings reveal that almost all inability to pay fine 

reductions were granted with reference to the specific economic context alone, i.e. the poor 

financial situation of an undertaking. For this purpose, Figure 7.10 summarises the 

Commission’s practice in assessing and accepting the inability to pay claims. The figure presents 

the total number of cases in which undertakings raised inability to pay claims (blue line), and 

differentiates between three situations in which such claims were accepted: when the fine 

reduction was based only on the specific economic context (green bars); when it was based on 
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Figure 7.10: Inability to pay, Commission 

As becomes apparent from the figure, almost all inability to pay fine reductions were linked 

to the specific economic context alone (green bars).
1438

 Hence, the empirical findings indicate 

that the cumulative nature of the inability to pay test applied mainly to situations in which the 

main claim related to an adverse effect in the social context, for instance when the payment of 

the fine might stimulate unemployment or deteriorate upstream or downstream economic 

activity (red bars).
1439

 In other words, the Commission often accepts inability to pay claims 

when the undertakings can offer proof of their poor financial situation, without discussion of the 

social context. When, and only when, the main claim rested on its social context, evidence was 

also required on the financial context.
1440
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At the national level, in line with the Commission’s practice since the 2000s, the five NCAs, 

too, did not regard difficulties in a sector (crisis cartels) as a stand-alone justification for fine 

reduction.
1441

 In France, the NCA and court explicitly rejected this possibility, referring to both 

EU and national case law.
1442

 

Yet, some NCAs accounted for crisis situations when they were combined with other special 

circumstances, such as those in French Beef. In Bell peppers (2012), for example, the Dutch NCA 

held that the combination of the role of a growing cooperative, together with the financial crisis in 

the sector, justified a fine reduction.
1443

 In Bid rigging in the construction industry in England 

(2009), the UK NCA noted that it would not be appropriate to reduce fines across the board due 

to the worldwide economic climate, but granted all undertakings a more extended period in which 

to pay.
1444

 In Dairy retail price initiatives (2011)
1445

 the UK NCA observed farmgate prices for raw 

milk that were not high enough to cover the dairy farmers' costs, the significant number of dairy 

farmers leaving the industry, and the resulting pressure to take action to help farmers. It noted 

that while none of these factors justified the infringements, those exceptional circumstances 

moderated the seriousness of the infringements and, therefore, the fine.  

Like the Commission, all five NCA fining guidelines include inability to pay provisions.
1446

 

Contrary to the Commission, in all five NCA guidelines, this fine reduction depends solely on the 

financial circumstance of the undertakings, without reference to the social context. The national 

provisions, therefore, leave greater room for consideration of the financial position of 

1441
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 Figure  outlines the inability to pay claims argued (lines) and accepted 

(bars) before the five NCAs.  
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Most of the Dutch NCA decisions do not indicate whether the plea was accepted on account of confidentiality 
considerations

1448
 

The figure shows that following the financial crisis of 2008, undertakings in almost all the 

five Member States increased their invocation of inability to pay claims.
1449

 The figure also 

reveals that the NCAs were more likely to accept inability to play claims compared to the 

Commission. This might perhaps be the result of their more relaxed approach to such claims. 

The empirical findings demonstrate that the exact degree of financial hardship that justifies a 

fine reduction varies between the Member States. For example, in the Netherlands, unlike the 

Commission and UK,
1450

 a risk of bankruptcy justifies a fine reduction.
1451

 Moreover, in a number 

of cases, the UK NCA, outside the regular financial hardship test, moderated the fines imposed 

on undertakings noting that they would be disproportionate to the financial position of the 

undertakings.
1452

 In some cases, this fine reduction was given after noting that the undertaking 

did not meet the inability to pay test.
1453
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(bars) before the five NCAs.  

Figure 7.11: Inability to pay, NCAs 
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The Commission’s and NCAs’ practices and policy papers, as demonstrated above, have 

predominantly focused on moderating fines in situations of state involvement and economic 

crisis. The next sections explore less discussed principles in which other non-competition 

interests were taken into account in setting the fines.  

3.2.3. Liberalisation of markets  

The fact that an infringement took place in a market undergoing liberalisation justified a fine 

reduction in a number of proceedings. In European sugar industry (1973, 1975), the 

Commission took into account the fact that the infringement had occurred in a previously 

regulated market. This, according to the Commission, “explains a tendency for old practices to 

become a habit and a slowness to adapt and take advantage of the opportunities that the 

Community organisation of the sugar market has opened up for free intra-Community 

trade”.
1454 

The Commission did not explain the role this factor had played in setting the fine, yet 

the CJEU held that it merited a further reduction of the fine.
1455

  

The Dutch NCA and courts have taken similar considerations into account. In 2004, the 

liberalisation of markets had justified the non-imposition of fines for anti-competitive practices in the 

gas market.
1456

 Since then, on multiple occasions they have also moderated the fines imposed in 

the context of the Dutch healthcare market, noting that the market was in a state of transition.
1457
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3.2.4. SMEs 

Infringements by SMEs have also sometimes warranted a fine reduction.
1458

 The Commission has 

been inconsistent in this regard. In the past, it accepted that claim in some cases
1459

 but rejected 

it in others.
1460

 In Pre-Insulated Pipe Cartel (2002), however, the GC held that the fact that the 

applicant was a medium-sized family undertaking did not constitute a mitigating circumstance.
1461

 

Some NCAs continue to take this consideration into account. The UK Competition Act, for 

example, provides immunity from fines for “small agreements”, i.e. non-price-fixing agreements 

between undertakings with a low turnover or market share.
1462

 In Hungary, a 2015 amendment 

to the Competition Act provides that the Hungarian NCA may issue a warning instead of a fine 

for a first-time infringement of SMEs in purely national cases.
1463

 In fact, SMEs received fine 

reductions in Hungary even prior to the said amendment.
1464

 This was also considered a 

mitigating factor in Germany
1465

 and sometimes in the Netherlands.
1466

 

3.2.5. Public policy aims  

A legitimate public policy aim of an anti-competitive agreement has sometimes played a role in 

setting the fine. In the past, for instance, the Commission reduced the fines imposed on anti-

competitive agreements aimed at solving market fluctuations and remedying past tariff 

discrimination.
1467

 Although since the beginning of the 2000s the Commission has mostly rejected 
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similar claims,
1468

 in International Skating Union (2017), the Commission invoked the Skating 

Union’s function in promoting worldwide sports as one of the cumulative reasons leading it not to 

impose a fine.
1469

 

The possibility of invoking a public policy goal as a justification for a fine reduction is less 

clear at the national level. In Hungary, structural transformation in the market warranted a 

reduction,
1470

 and in the Netherlands, the public role of an agriculture association.
1471

 However, 

the Dutch NCA did not reduce the fine imposed on agreements purporting to fight tax fraud or 

protect consumers.
1472

 

There are some indications that competition enforcers have implicitly accounted for public 

policy goals when calculating fines. As part of their broad margin of discretion in setting fines, 

they may elect to depart from their fining principles, and not impose a fine at all. The empirical 

findings reveal that prior to the adoption of the Commission Fining Guidelines (1998), the 

Commission regularly made use of such power. Admittedly, as mentioned above, the 

Commission did not disclose the considerations behind the calculation of fines prior to 1998, 

and, accordingly, why a fine had not been imposed. Yet, the empirical findings demonstrate 

that the Commission did not almost exclusively impose fines in cases in which balancing under 

Articles 101(1) and/or (3) TFEU balancing tools had been discussed.
1473

 The same holds true in 

the practice of the German
1474

 and Hungarian
1475

 NCAs after modernisation. This suggests that 

1468
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the Commission and some NCAs used their power not to impose fines to account for non-

competition interests at the remedy stage.  

3.2.6. Damage to the economy (France) 

This section has thus far described situations in which a fine was mitigated to account for non-

competition interests. The French NCA, however, has also been prone to aggravate fines when 

an infringement not only harmed competition but also other public policies. The French 

Commercial Code provides that the fine imposed for an infringement must be proportionate, 

inter-alia, to the resulting “scale of the damage caused to the economy”.
1476

 The French NCA 

has explained that this is not limited to illegal profits that undertakings have reaped due to an 

infringement (i.e. due to the harm to competition interests), but also to other direct or indirect 

disturbances to the market.
1477

 In particular, the fine must reflect the adverse effect on the 

incentives of other market players and is not limited to precisely measurable loss (i.e. economic 

and non-economic benefits). 

Accordingly, in Temporary employment sector (2009), the French NCA aggravated the fine 

imposed on France’s largest staffing firms. It observed that the firms employing temporary 

workers, as well as the temporary workers themselves, were harmed by the anti-competitive 

practice, hindering national employment and economic growth policies.
1478

 In Football rights 

(2009), the French NCA aggravated the fine imposed on the French Football Federation and 

Sportfive for collusion in the awarding of the Federation's marketing rights. It maintained that 

the anti-competitive practice limited the available resources of the Federation, and therefore 

indirectly hindered the development of amateur football in France.
1479

 Remarkably, those two 

decisions were given in mixed-cases, in which the French NCA had applied both Article 101 

TFEU and the national equivalent provision. Hence, it provides an example of how national 

fining provisions incorporate national policies in the enforcement of EU law. 

3.3. Weak judicial review  

As in the case of commitments, the EU and national courts have exercised limited judicial 

review of decisions to moderate fines due to non-competition interests. This is somewhat 

surprising. Unlike the case of commitments, Article 261 TFEU and Article 31 of Regulation 

1476
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1/2003 grant the EU Courts unlimited jurisdiction to review the Commission’s decisions on fines. 

The Courts not only control the lawfulness of the fine but also its merits. They may substitute 

their own appraisal for the Commission’s.
1480

 In this regard, the Commission’s Fining Guidelines, 

as a mechanism of soft law, are not binding on EU Courts.
1481

 

However, the empirical findings reveal that the EU Courts have hardly ever used those 

powers to appraise balancing issues. While the EU Courts, and especially the GC, have often 

intervened in the calculation of fines,
1482

 they have mostly refrained from assessing factors 

linked to duration and gravity, leniency, and the methodology of calculating the fine.
1483

 Figure 

7.12 demonstrates that, as with the other balancing tools, the EU Courts have almost always 

respected the Commission’s balancing embedded in the imposition of fines. 

Figure 7.12: Fines, national (May 2004-2017) and EU (1958-2017) courts 

In some cases, more than one claim for balancing by imposition of fine was made  

The EU Courts have consistently held that factors like state involvement (red bars), a crisis in a 

sector (blue bars), and inability to pay (green bars) are mitigating circumstances which the 

Commission may, but is not obliged, to take into account.
1484

 Moreover, they stated that the mere 

fact that the Commission may have taken a factor into account in earlier cases does not mean that 

1480
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it must continue to observe such practices in future cases.
1485

 Specifically, they have confirmed the 

change in the Commission’s approach to crisis situations in which the conditions of a sector can no 

longer be taken into account but rather only the ability of specific undertakings to pay.
1486

 

Nonetheless, the GC has intervened in a small number of cases taking, for instance, a more 

lenient approach to state involvement. In Far Eastern Freight Conference (2002) it held that an 

instance of anti-competitive conduct that was a matter of public knowledge, known to the 

Commission and various authorities in the Member States involved, warranted the non-imposition of 

a fine.
1487

 In Labco/ONP (2014), the GC maintained that even public measures that influenced the 

position of a professional association that then led to the adoption of an anti-competitive practice 

should be taken into account.
1488

 Finally, in Prestressing steel (2015), the GC rejected the 

Commission’s interpretation of the fifth indent of Article 29, arguing that it applied only to anti-

competitive conduct that was expressly authorised by national law. The GC affirmed that a 

reduction in fines might take place even when such behaviour had merely been encouraged.
1489

 

When examining crisis cartel claims, the GC has upheld most of the Commission’s decisions, 

with the exception of French Beef, as discussed above. Similarly, the GC has confirmed the vast 

majority of appeals against inability to pay claims.
1490

 One prominent exception is Prestressing 

steel (2015, 2016), in which the GC and CJEU declared that the Commission had made several 

errors, in particular when assessing the impact of the fine on the undertakings viability.
1491

 

Although these flaws led to a finding of illegality, the fine was not reduced.  

The above shows that while the EU Courts enjoy a wide margin of discretion to assess the 

merit of balancing by imposing fines, they have mostly refrained from using it. The same is 

mostly true at the Member State level. The figure demonstrates that national courts have rarely 

discussed or intervened in state involvement and crisis cartel claims but were more active when 

reviewing inability to pay claims. 
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Interestingly, the national courts that intervened in balancing - France,
1492

 Netherlands
1493

 

and the UK
1494

 – were the same courts active in reviewing the acceptance of commitments (see 

Section 2.3 above). This validates the importance of the national substantive and procedural 

rules in determining the scope of balancing at the remedy stage. 

3.4. Interim conclusion 

This section has demonstrated how non-competition interests have influenced the setting of 

fines. The Commission and NCAs have taken a broad range of benefits into account, especially 

those related to state involvement and situations of economic crisis. This balancing, however, is 

not governed by a clear method and is often not transparent. Moreover, the EU and national 

courts have left the competition enforcers a considerable margin of discretion to account for 

non-competition interests. This has created uncertainty and led to a considerable divergence in 

the types of benefits examined, the balancing methods, and their significance in setting fines. 

4. NORMATIVE BENCHMARKS 

This chapter has shown that the modernisation of EU competition law has shifted much of the 

balancing away from the Article 101(1) and (3) TFEU substantive balancing tools toward procedural 

decisions to accept commitments and moderate the fines. This type of procedural balancing, as 

summarised by Figure 7.13 and elaborated below, is characterised by low effectiveness, uniformity, 

and legal certainty. Those shortcomings are especially prominent in the case of commitments.  
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The Commission’s and NCAs’ practices of balancing by accepting commitments have followed 

various balancing methods and accommodated different types of benefits. Since there is no 

substantive test for accepting a commitment, competition enforcers do not need to explain 

whether a balancing has taken place, and if so, in which manner. Accordingly, commitments can 

be used as an alternative to Article 101(1) and (3) TFEU exceptions, to balance outside the scope 

of the legal tests of Article 101 TFEU altogether, or to regulate the future conduct of undertakings 

and markets.
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 Commitments allow competition enforcers to engage in implicit and flexible 

balancing, and to take broader types of benefits into account than those that can be examined 
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under Article 101(1) or (3) TFEU. This casts doubts on the effectiveness of such balancing tools. 

Competition enforcers have accepted commitments without undertaking either a full factual or 

economic analysis on the basis of market-criteria. As such, the shift to an effects-based approach 

has not been extended to include the practice of accepting commitments.  

It should be emphasised that the above does not mean that commitments are not an 

effective enforcement tool in other regards. Although commitments can bring about problematic 

repercussions with regard to balancing, they do have a clear administrative advantage in that 

they can secure the fast and efficient closure of cases, thereby freeing competition enforcers to 

pursue other infringements.  

4.1.2. Fines  

Moderating fines is a relatively effective balancing tool although, admittedly, this chapter has 

shown examples of fines being set with reference to non-economic benefits and by using loose 

legal tests. Because fines are the main instruments for deterring violations of Article 101 TFEU, 

moderating them might harm deterrence and thus, indirectly, the effectiveness of EU competition 

law enforcement.
1498

 If undertakings grow to expect low fines in certain circumstances, 

infringement might be considered an economically rational choice.  

Yet, infringement decisions can serve to promote competition even when small, or even no 

fines are imposed. Such decisions order undertakings to cease the infringement. They take a clear 

stand on the law and clarify the boundaries of Article 101 TFEU. They also increase deterrence as 

they can be used as irrefutable evidence in a follow-up private action,
1499

 or as an aggravating 

circumstance increasing the fine for a reoccurring infringement.
1500

 Unlike other balancing tools, 

fines do not change the scope of Article 101 TFEU prohibitions. Non-competition interests do not 

alter the legal rules but only the consequences of the infringement in a particular case.  

 

 

 

1498
 This chapter has not examined whether the level of fines imposed on Article 101 TFEU infringements 
was effective in ensuring deterrence. Some scholarship suggests that EU fining policy does not 
sufficiently deter infringements. See, for example, (Smuda 2013); (Heimler & Mehta 2015). 

1499
 Damages Directive (2014), Article 9. 

1500
 Commission Fining Guidelines (2006), para 28. 

under Article 101(1) or (3) TFEU. This casts doubts on the effectiveness of such balancing tools. 

Competition enforcers have accepted commitments without undertaking either a full factual or 

economic analysis on the basis of market-criteria. As such, the shift to an effects-based approach 

has not been extended to include the practice of accepting commitments.  

It should be emphasised that the above does not mean that commitments are not an 

effective enforcement tool in other regards. Although commitments can bring about problematic 

repercussions with regard to balancing, they do have a clear administrative advantage in that 

they can secure the fast and efficient closure of cases, thereby freeing competition enforcers to 

pursue other infringements.  

4.1.2. Fines  

Moderating fines is a relatively effective balancing tool although, admittedly, this chapter has 

shown examples of fines being set with reference to non-economic benefits and by using loose 

legal tests. Because fines are the main instruments for deterring violations of Article 101 TFEU, 

moderating them might harm deterrence and thus, indirectly, the effectiveness of EU competition 

law enforcement. 1498  If undertakings grow to expect low fines in certain circumstances, 

infringement might be considered an economically rational choice.  

Yet, infringement decisions can serve to promote competition even when small, or even no 

fines are imposed. Such decisions order undertakings to cease the infringement. They take a clear 

stand on the law and clarify the boundaries of Article 101 TFEU. They also increase deterrence as 

they can be used as irrefutable evidence in a follow-up private action,1499 or as an aggravating 

circumstance increasing the fine for a reoccurring infringement.1500 Unlike other balancing tools, 

fines do not change the scope of Article 101 TFEU prohibitions. Non-competition interests do not 

alter the legal rules but only the consequences of the infringement in a particular case.  

 

 

 

1498 This chapter has not examined whether the level of fines imposed on Article 101 TFEU infringements 
was effective in ensuring deterrence. Some scholarship suggests that EU fining policy does not 
sufficiently deter infringements. See, for example, (Smuda 2013); (Heimler & Mehta 2015). 

1499 Damages Directive (2014), Article 9. 
1500 Commission Fining Guidelines (2006), para 28. 

under Article 101(1) or (3) TFEU. This casts doubts on the effectiveness of such balancing tools. 

Competition enforcers have accepted commitments without undertaking either a full factual or 

economic analysis on the basis of market-criteria. As such, the shift to an effects-based approach 

has not been extended to include the practice of accepting commitments.  

It should be emphasised that the above does not mean that commitments are not an 

effective enforcement tool in other regards. Although commitments can bring about problematic 

repercussions with regard to balancing, they do have a clear administrative advantage in that 

they can secure the fast and efficient closure of cases, thereby freeing competition enforcers to 

pursue other infringements.  

4.1.2. Fines  

Moderating fines is a relatively effective balancing tool although, admittedly, this chapter has 

shown examples of fines being set with reference to non-economic benefits and by using loose 

legal tests. Because fines are the main instruments for deterring violations of Article 101 TFEU, 

moderating them might harm deterrence and thus, indirectly, the effectiveness of EU competition 

law enforcement. 1498  If undertakings grow to expect low fines in certain circumstances, 

infringement might be considered an economically rational choice.  

Yet, infringement decisions can serve to promote competition even when small, or even no 

fines are imposed. Such decisions order undertakings to cease the infringement. They take a clear 

stand on the law and clarify the boundaries of Article 101 TFEU. They also increase deterrence as 

they can be used as irrefutable evidence in a follow-up private action,1499 or as an aggravating 

circumstance increasing the fine for a reoccurring infringement.1500 Unlike other balancing tools, 

fines do not change the scope of Article 101 TFEU prohibitions. Non-competition interests do not 

alter the legal rules but only the consequences of the infringement in a particular case.  

 

 

 

1498 This chapter has not examined whether the level of fines imposed on Article 101 TFEU infringements 
was effective in ensuring deterrence. Some scholarship suggests that EU fining policy does not 
sufficiently deter infringements. See, for example, (Smuda 2013); (Heimler & Mehta 2015). 

1499 Damages Directive (2014), Article 9. 
1500 Commission Fining Guidelines (2006), para 28. 



4.1. Uniformity and legal certainty 

4.1.1. Commitments  

Commitments suffer from uniformity and legal certainty weaknesses. First, the balancing within 

commitments is invisible and by definition highly case-specific. A competition enforcer is neither 

required to explain whether balancing has taken place nor to detail which substantive test has 

been applied. While commitments became somewhat more transparent at the EU-level after the 

formalisation of the procedure by Regulation 1/2003, not all NCAs are subject to the same 

procedural safeguards. Moreover, such procedural safeguards do not apply to informal 

commitments, which are often not even fully published. 

Second, the lack of a substantive test allows competition enforcers to avoid taking a clear 

stand on the scope of Article 101(1) and (3) TFEU balancing. In addition to hampering the 

development of EU competition law, this practice impairs the predictability and uniformity of the 

role of non-competition interests under Article 101 TFEU. The imbalance between the simplicity 

of commitments accepted and the complexity of initial competition concerns may even create 

more uncertainty than legal certainty for other undertakings.
1501

 The lack of legal certainty is 

particularly striking since commitments have been used to address practices in only a limited 

number of sectors. Favouring commitments over infringement or inapplicability decisions in 

those sectors has resulted in a lack of clear guidance, especially in the sectors that face 

balancing challenges.
1502

 

Third, the lack of legal certainty is reinforced by the limited judicial review. The EU and national 

courts have not taken the opportunity to clarify the scope of balancing by accepting commitments 

and whether, and how, they could be squared with the more economic approach. In addition, the 

frequent use of commitments has limited the number of cases involving balancing questions 

reviewed by courts, thus hampering the development of future balancing principles.
1503

 

Finally, the abovementioned uncertainties have accommodated different interpretations of 

the scope and rules guiding both balancing by accepting commitments and by the substantive 

balancing tools under Article 101 TFEU. This has tended to create further fragmentation across 

the EU.   

1501
 See Section 2.4 above. Also see (Forrester 2008), 650; (Wathelet 2015), 554. 

1502
 See Section 2.2.2 above. 

1503
 See Section 2.3 above. 
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4.1.2. Fines  

As with commitments, fines are also characterised by a high degree of legal uncertainty. Until the 

late 1990s, the methodology for setting fines was highly ambiguous. The Commission merely 

mentioned the relevant elements for assessing the gravity and duration of the infringement without 

detailing their impact on balancing. Balancing was unpredictable and not transparent, thus leaving the 

Commission a wide margin of discretion to moderate fines on account of non-competition interests.  

This partially changed in parallel with the substantive modernisation of EU competition law. 

In 1998, the Commission adopted fining guidelines detailing the methodology for setting fines, 

which was further elaborated in its decisional practice. Yet, the methodology that guides the 

setting of fines is still uncertain due to the fact that it is not linked to any specific notion of 

harm. Since fines are not calculated using a mechanical process, they are not entirely 

predictable.
1504

 This uncertainty has been aggravated by the multiple legal sources for 

moderating fines, and their inconsistent application.  

Legal certainty and inconsistent balancing also characterise practice at the national level. 

Although the Member States have adopted fining guidelines that largely follow the Commission’s 

approach, there is no uniform practice across the EU. The Member States differ in their substantive 

and procedural rules.
1505

 Moreover, as with the Commission, national guidelines leave NCAs a wide 

margin of discretion to set the fine in a specific case. Notably, the recent ECN+ Directive does not 

discuss the issue of balancing when calculating fines. While the Directive orders that NCAs to take 

the gravity and duration of the infringement into account, it has not limited the possibility to take 

other non-competition interests into account.
1506

 

Nevertheless, arguably, the importance of uniformity and legal certainty for balancing by 

moderating fines is not as self-evident as for other balancing tools. In fact, a certain degree of 

uncertainty is considered necessary to counter strategic behaviour by undertakings. Uncertainty 

prevents undertakings from making rational calculations on the expected chance of detection 

and potential fines. For essentially the same reasons, the need for a uniform fining policy across 

the EU is not as obvious as it is for other balancing tools.
1507

  

1504
 (Dunne 2016), 461; also see the Opinion of AG Kokott in C-439/11P Ziegler (2012), para 120. 

1505
 The divergence of fines in general, and the lack of effective fines in particular, was recently discussed 
in the Commission’s ECN+ Directive Proposal (2017), Explanatory Memorandum, 5. 

1506
 ECN+ Directive (2019), Articles 13-14. 

1507
 (Lianos et al. 2014), 65-66; (Dunne 2016), 462-478. 

4.1.2. Fines  

As with commitments, fines are also characterised by a high degree of legal uncertainty. Until the 

late 1990s, the methodology for setting fines was highly ambiguous. The Commission merely 

mentioned the relevant elements for assessing the gravity and duration of the infringement without 

detailing their impact on balancing. Balancing was unpredictable and not transparent, thus leaving the 

Commission a wide margin of discretion to moderate fines on account of non-competition interests.  

This partially changed in parallel with the substantive modernisation of EU competition law. 

In 1998, the Commission adopted fining guidelines detailing the methodology for setting fines, 

which was further elaborated in its decisional practice. Yet, the methodology that guides the 

setting of fines is still uncertain due to the fact that it is not linked to any specific notion of 

harm. Since fines are not calculated using a mechanical process, they are not entirely 

predictable. 1504  This uncertainty has been aggravated by the multiple legal sources for 

moderating fines, and their inconsistent application.  

Legal certainty and inconsistent balancing also characterise practice at the national level. 

Although the Member States have adopted fining guidelines that largely follow the Commission’s 

approach, there is no uniform practice across the EU. The Member States differ in their substantive 

and procedural rules.1505 Moreover, as with the Commission, national guidelines leave NCAs a wide 

margin of discretion to set the fine in a specific case. Notably, the recent ECN+ Directive does not 

discuss the issue of balancing when calculating fines. While the Directive orders that NCAs to take 

the gravity and duration of the infringement into account, it has not limited the possibility to take 

other non-competition interests into account.1506 

Nevertheless, arguably, the importance of uniformity and legal certainty for balancing by 

moderating fines is not as self-evident as for other balancing tools. In fact, a certain degree of 

uncertainty is considered necessary to counter strategic behaviour by undertakings. Uncertainty 

prevents undertakings from making rational calculations on the expected chance of detection 

and potential fines. For essentially the same reasons, the need for a uniform fining policy across 

the EU is not as obvious as it is for other balancing tools.1507  

1504 (Dunne 2016), 461; also see the Opinion of AG Kokott in C-439/11P Ziegler (2012), para 120. 
1505 The divergence of fines in general, and the lack of effective fines in particular, was recently discussed 

in the Commission’s ECN+ Directive Proposal (2017), Explanatory Memorandum, 5. 
1506 ECN+ Directive (2019), Articles 13-14. 
1507 (Lianos et al. 2014), 65-66; (Dunne 2016), 462-478. 

4.1.2. Fines  

As with commitments, fines are also characterised by a high degree of legal uncertainty. Until the 

late 1990s, the methodology for setting fines was highly ambiguous. The Commission merely 

mentioned the relevant elements for assessing the gravity and duration of the infringement without 

detailing their impact on balancing. Balancing was unpredictable and not transparent, thus leaving the 

Commission a wide margin of discretion to moderate fines on account of non-competition interests.  

This partially changed in parallel with the substantive modernisation of EU competition law. 

In 1998, the Commission adopted fining guidelines detailing the methodology for setting fines, 

which was further elaborated in its decisional practice. Yet, the methodology that guides the 

setting of fines is still uncertain due to the fact that it is not linked to any specific notion of 

harm. Since fines are not calculated using a mechanical process, they are not entirely 

predictable. 1504  This uncertainty has been aggravated by the multiple legal sources for 

moderating fines, and their inconsistent application.  

Legal certainty and inconsistent balancing also characterise practice at the national level. 

Although the Member States have adopted fining guidelines that largely follow the Commission’s 

approach, there is no uniform practice across the EU. The Member States differ in their substantive 

and procedural rules.1505 Moreover, as with the Commission, national guidelines leave NCAs a wide 

margin of discretion to set the fine in a specific case. Notably, the recent ECN+ Directive does not 

discuss the issue of balancing when calculating fines. While the Directive orders that NCAs to take 

the gravity and duration of the infringement into account, it has not limited the possibility to take 

other non-competition interests into account.1506 

Nevertheless, arguably, the importance of uniformity and legal certainty for balancing by 

moderating fines is not as self-evident as for other balancing tools. In fact, a certain degree of 

uncertainty is considered necessary to counter strategic behaviour by undertakings. Uncertainty 

prevents undertakings from making rational calculations on the expected chance of detection 

and potential fines. For essentially the same reasons, the need for a uniform fining policy across 

the EU is not as obvious as it is for other balancing tools.1507  

1504 (Dunne 2016), 461; also see the Opinion of AG Kokott in C-439/11P Ziegler (2012), para 120. 
1505 The divergence of fines in general, and the lack of effective fines in particular, was recently discussed 

in the Commission’s ECN+ Directive Proposal (2017), Explanatory Memorandum, 5. 
1506 ECN+ Directive (2019), Articles 13-14. 
1507 (Lianos et al. 2014), 65-66; (Dunne 2016), 462-478. 





8  

  PRIORITY SETTING 

1. Introduction ...................................................................................................... 342 
1.1. With great balancing powers comes no (defined) responsibility ..................................... 342 
1.2. Structure and approach ............................................................................................... 343 

2. Hypothesis: incentives guiding priority setting ................................................ 345 
3. Detection discretion .......................................................................................... 349 

3.1. Balancing tool .............................................................................................................. 349 
3.2. Scope of detection discretion ........................................................................................ 351 
3.3. Empirical indications ..................................................................................................... 353 
3.4. Interim conclusion ....................................................................................................... 356 

4. Target discretion ............................................................................................... 357 
4.1. Balancing tool .............................................................................................................. 357 
4.2. Scope of target discretion ............................................................................................ 359 

4.2.1. Wide target discretion: Commission, German and UK NCAs ............................... 359 
4.2.2. Public interest criterion: Dutch and Hungarian NCAs .......................................... 361 
4.2.3. Legality principle: French NCA and complaints .................................................. 363 
4.2.4. Process of exercising target discretion .............................................................. 364 

4.3. Empirical indications ..................................................................................................... 366 
4.4. Interim conclusion ....................................................................................................... 370 

5. Instrument discretion ....................................................................................... 371 
5.1. Sector regulation ......................................................................................................... 371 
5.2. Markets-work (sector inquiries and market studies) ...................................................... 374 
5.3. Informal ex-ante opinions ............................................................................................ 376 
5.4. Effect on trade test ...................................................................................................... 380 
5.5. Interim conclusion ....................................................................................................... 383 

6. Outcome discretion ........................................................................................... 383 
6.1. Balancing tool .............................................................................................................. 383 
6.2. Scope of outcome discretion ........................................................................................ 385 
6.3. Empirical indications ..................................................................................................... 388 
6.4. Interim conclusion ....................................................................................................... 388 

7. ECN+ Directive: towards harmonisation of priority setting? ............................ 389 
8. Normative benchmarks ..................................................................................... 391 

8.1. Effectiveness ............................................................................................................... 392 
8.1.1. Deterrence ....................................................................................................... 393 
8.1.2. Protection of competition interests .................................................................... 394 

8.2. Uniformity ................................................................................................................... 395 
8.3. Legal certainty ............................................................................................................. 395 8  

  PRIORITY SETTING 

1. Introduction ...................................................................................................... 342 
1.1. With great balancing powers comes no (defined) responsibility ..................................... 342 
1.2. Structure and approach ............................................................................................... 343 

2. Hypothesis: incentives guiding priority setting ................................................ 345 
3. Detection discretion .......................................................................................... 349 

3.1. Balancing tool .............................................................................................................. 349 
3.2. Scope of detection discretion ........................................................................................ 351 
3.3. Empirical indications ..................................................................................................... 353 
3.4. Interim conclusion ....................................................................................................... 356 

4. Target discretion ............................................................................................... 357 
4.1. Balancing tool .............................................................................................................. 357 
4.2. Scope of target discretion ............................................................................................ 359 

4.2.1. Wide target discretion: Commission, German and UK NCAs ............................... 359 
4.2.2. Public interest criterion: Dutch and Hungarian NCAs .......................................... 361 
4.2.3. Legality principle: French NCA and complaints .................................................. 363 
4.2.4. Process of exercising target discretion .............................................................. 364 

4.3. Empirical indications ..................................................................................................... 366 
4.4. Interim conclusion ....................................................................................................... 370 

5. Instrument discretion ....................................................................................... 371 
5.1. Sector regulation ......................................................................................................... 371 
5.2. Markets-work (sector inquiries and market studies) ...................................................... 374 
5.3. Informal ex-ante opinions ............................................................................................ 376 
5.4. Effect on trade test ...................................................................................................... 380 
5.5. Interim conclusion ....................................................................................................... 383 

6. Outcome discretion ........................................................................................... 383 
6.1. Balancing tool .............................................................................................................. 383 
6.2. Scope of outcome discretion ........................................................................................ 385 
6.3. Empirical indications ..................................................................................................... 388 
6.4. Interim conclusion ....................................................................................................... 388 

7. ECN+ Directive: towards harmonisation of priority setting? ............................ 389 
8. Normative benchmarks ..................................................................................... 391 

8.1. Effectiveness ............................................................................................................... 392 
8.1.1. Deterrence ....................................................................................................... 393 
8.1.2. Protection of competition interests .................................................................... 394 

8.2. Uniformity ................................................................................................................... 395 
8.3. Legal certainty ............................................................................................................. 395 

8  

  PRIORITY SETTING 

1. Introduction ...................................................................................................... 342 
1.1. With great balancing powers comes no (defined) responsibility ..................................... 342 
1.2. Structure and approach ............................................................................................... 343 

2. Hypothesis: incentives guiding priority setting ................................................ 345 
3. Detection discretion .......................................................................................... 349 

3.1. Balancing tool .............................................................................................................. 349 
3.2. Scope of detection discretion ........................................................................................ 351 
3.3. Empirical indications ..................................................................................................... 353 
3.4. Interim conclusion ....................................................................................................... 356 

4. Target discretion ............................................................................................... 357 
4.1. Balancing tool .............................................................................................................. 357 
4.2. Scope of target discretion ............................................................................................ 359 

4.2.1. Wide target discretion: Commission, German and UK NCAs ............................... 359 
4.2.2. Public interest criterion: Dutch and Hungarian NCAs .......................................... 361 
4.2.3. Legality principle: French NCA and complaints .................................................. 363 
4.2.4. Process of exercising target discretion .............................................................. 364 

4.3. Empirical indications ..................................................................................................... 366 
4.4. Interim conclusion ....................................................................................................... 370 

5. Instrument discretion ....................................................................................... 371 
5.1. Sector regulation ......................................................................................................... 371 
5.2. Markets-work (sector inquiries and market studies) ...................................................... 374 
5.3. Informal ex-ante opinions ............................................................................................ 376 
5.4. Effect on trade test ...................................................................................................... 380 
5.5. Interim conclusion ....................................................................................................... 383 

6. Outcome discretion ........................................................................................... 383 
6.1. Balancing tool .............................................................................................................. 383 
6.2. Scope of outcome discretion ........................................................................................ 385 
6.3. Empirical indications ..................................................................................................... 388 
6.4. Interim conclusion ....................................................................................................... 388 

7. ECN+ Directive: towards harmonisation of priority setting? ............................ 389 
8. Normative benchmarks ..................................................................................... 391 

8.1. Effectiveness ............................................................................................................... 392 
8.1.1. Deterrence ....................................................................................................... 393 
8.1.2. Protection of competition interests .................................................................... 394 

8.2. Uniformity ................................................................................................................... 395 
8.3. Legal certainty ............................................................................................................. 395 



1. INTRODUCTION 

1.1. With great balancing powers comes no (defined) responsibility
1508

 

Setting enforcement priorities is an “inherent feature of administrative activity” of competition 

law enforcement authorities.
1509

 It is not possible to enforce every potential infringement of 

Article 101 TFEU. Therefore, prioritisation is a necessary precondition that allows the 

Commission and NCAs to make effective use of their scarce resources to ensure the effective 

enforcement of Article 101 TFEU.
1510

 

The modernisation of EU competition law aimed to utilise priority setting to “allow the 

Commission to refocus its activities on the most serious infringements of Community law in 

cases with a Community interest”.
1511

 Under the old enforcement regime of Regulation 17/62, 

the Commission was obliged to assess all notified agreements by issuing either a formal 

decision or an informal comfort letter. This obligation consumed much of the Commission’s 

resources and left it only limited room to shape its enforcement strategy.
1512

 The shift from a 

notification to a self-assessment regime enhanced the Commission’s priority setting powers and 

entrusted the NCAs with powers to fully enforce Article 101 TFEU and set their priorities. The 

Commission’s and NCAs’ ability to allocate their enforcement efforts was perceived as an 

essential means to increase the effectiveness of EU competition law.
1513

 

This chapter submits that in addition to this original task, priority setting is a tool to balance 

competition and non-competition interests. It argues that the enforcement choices are not just 

about gaining compliance with Article 101 TFEU but are also about determining what the scope 

and boundaries of the Article are.
1514
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More specifically, the chapter maintains that two contradicting effects of modernisation have 

incentivised competition enforcers to direct their efforts towards clear-cut infringements of Article 

101 TFEU, which are unlikely to be justified by overriding non-competition interests: On the one 

hand, the more economic approach (substantive pillar of modernisation) has narrowed down the 

room for the consideration of non-competition interests under the substantive balancing tools of 

Article 101(1) and (3) TFEU. In parallel, on the other hand, the shift to the decentralised self-

assessment enforcement regime (procedural and institutional pillars of modernisation) allows 

competition enforcers to refrain from pursuing anti-competitive agreements involving complex 

balancing questions. As a result, agreements raising balancing questions are likely to be resolved by 

alternative enforcement tools, such as by negotiated remedies, outside of Article 101 TFEU, or by 

closing the probe into the case altogether. This chapter shows that, in practice, many of those 

mechanisms have effects similar to granting exceptions under the substantive balancing tools.  

Despite the great balancing powers embodied in the Commission’s and NCAs’ new priority 

setting tasks, EU law has not attached any responsibilities to their use. The Treaties and 

Regulation 1/2003 give the NCAs the power to co-enforce EU competition rules, but do not 

address the means and instruments for applying them. They do not direct or limit their 

discretion to select their enforcement priorities.
1515

 At the Member State level, since the NCAs’ 

discretionary powers are bound by national laws alone, which vary considerably,
1516

 the 

allocation of resources is generally left to the discretion of each Member State.
1517

  

1.2. Structure and approach  

Revealing the existence of balancing within priority setting is not an easy task. By its very nature, 

such a study requires an examination of not only the reasons that led a competition enforcer to take 

up a certain case but also – and perhaps chiefly – the reasons justifying disregarding a case. Most 

competition enforcers, however, do not fully reveal such motives in their policy papers or decisional 

practices. As mentioned in the opening of this dissertation, there is a large volume of “dark matter” 

Article 101 TFEU infringements that is difficult to identify.
1518
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has issued general and non-binding recommendations in this regard. 

1517
 (Blanco & De Pablo 2012), 60. 

1518
 See Chapter 1, Section 3.1. 

More specifically, the chapter maintains that two contradicting effects of modernisation have 

incentivised competition enforcers to direct their efforts towards clear-cut infringements of Article 

101 TFEU, which are unlikely to be justified by overriding non-competition interests: On the one 

hand, the more economic approach (substantive pillar of modernisation) has narrowed down the 

room for the consideration of non-competition interests under the substantive balancing tools of 

Article 101(1) and (3) TFEU. In parallel, on the other hand, the shift to the decentralised self-

assessment enforcement regime (procedural and institutional pillars of modernisation) allows 

competition enforcers to refrain from pursuing anti-competitive agreements involving complex 

balancing questions. As a result, agreements raising balancing questions are likely to be resolved by 

alternative enforcement tools, such as by negotiated remedies, outside of Article 101 TFEU, or by 

closing the probe into the case altogether. This chapter shows that, in practice, many of those 

mechanisms have effects similar to granting exceptions under the substantive balancing tools.  

Despite the great balancing powers embodied in the Commission’s and NCAs’ new priority 

setting tasks, EU law has not attached any responsibilities to their use. The Treaties and 

Regulation 1/2003 give the NCAs the power to co-enforce EU competition rules, but do not 

address the means and instruments for applying them. They do not direct or limit their 

discretion to select their enforcement priorities.1515 At the Member State level, since the NCAs’ 

discretionary powers are bound by national laws alone, which vary considerably, 1516  the 

allocation of resources is generally left to the discretion of each Member State.1517  

1.2. Structure and approach  

Revealing the existence of balancing within priority setting is not an easy task. By its very nature, 

such a study requires an examination of not only the reasons that led a competition enforcer to take 

up a certain case but also – and perhaps chiefly – the reasons justifying disregarding a case. Most 

competition enforcers, however, do not fully reveal such motives in their policy papers or decisional 

practices. As mentioned in the opening of this dissertation, there is a large volume of “dark matter” 

Article 101 TFEU infringements that is difficult to identify.1518 

1515 As aptly summarised in the Impact Assessment accompanying the ECN+ Directive Proposal (2017), 14. 
1516 As elaborated in Section 4.2 below, the ECN Recommendation on the Power to Set Priorities (2013) 

has issued general and non-binding recommendations in this regard. 
1517 (Blanco & De Pablo 2012), 60. 
1518 See Chapter 1, Section 3.1. 

More specifically, the chapter maintains that two contradicting effects of modernisation have 

incentivised competition enforcers to direct their efforts towards clear-cut infringements of Article 

101 TFEU, which are unlikely to be justified by overriding non-competition interests: On the one 

hand, the more economic approach (substantive pillar of modernisation) has narrowed down the 

room for the consideration of non-competition interests under the substantive balancing tools of 

Article 101(1) and (3) TFEU. In parallel, on the other hand, the shift to the decentralised self-

assessment enforcement regime (procedural and institutional pillars of modernisation) allows 

competition enforcers to refrain from pursuing anti-competitive agreements involving complex 

balancing questions. As a result, agreements raising balancing questions are likely to be resolved by 

alternative enforcement tools, such as by negotiated remedies, outside of Article 101 TFEU, or by 

closing the probe into the case altogether. This chapter shows that, in practice, many of those 

mechanisms have effects similar to granting exceptions under the substantive balancing tools.  

Despite the great balancing powers embodied in the Commission’s and NCAs’ new priority 

setting tasks, EU law has not attached any responsibilities to their use. The Treaties and 

Regulation 1/2003 give the NCAs the power to co-enforce EU competition rules, but do not 

address the means and instruments for applying them. They do not direct or limit their 

discretion to select their enforcement priorities.1515 At the Member State level, since the NCAs’ 

discretionary powers are bound by national laws alone, which vary considerably, 1516  the 

allocation of resources is generally left to the discretion of each Member State.1517  

1.2. Structure and approach  

Revealing the existence of balancing within priority setting is not an easy task. By its very nature, 

such a study requires an examination of not only the reasons that led a competition enforcer to take 

up a certain case but also – and perhaps chiefly – the reasons justifying disregarding a case. Most 

competition enforcers, however, do not fully reveal such motives in their policy papers or decisional 

practices. As mentioned in the opening of this dissertation, there is a large volume of “dark matter” 

Article 101 TFEU infringements that is difficult to identify.1518 

1515 As aptly summarised in the Impact Assessment accompanying the ECN+ Directive Proposal (2017), 14. 
1516 As elaborated in Section 4.2 below, the ECN Recommendation on the Power to Set Priorities (2013) 

has issued general and non-binding recommendations in this regard. 
1517 (Blanco & De Pablo 2012), 60. 
1518 See Chapter 1, Section 3.1. 



Detection discretion 

proactive and reactive 
strategies 

Target discretion 

Priortisation powers and 
criteria   

Instrument discretion 

Sector regulation 

Markets work 

Informal ex-ante opinions 

Effect on trade test 

Outcome discretion 

Fines 

Commitments  

Inapplicability decisions 

Nevertheless, the empirical methodology followed by this dissertation provides a solid basis 

to test several hypotheses on the existence and scope of balancing within this dark matter. This 

chapter uncovers areas that have remained untouched by competition enforcement following 

modernisation by mapping all the Article 101 TFEU proceedings rendered by the competition 

enforcers (when they enjoyed strong priority setting powers) and comparing them to the 

Commission’s practice prior to modernisation (when it had limited priority setting powers). 

Accordingly, this chapter takes a four-step approach to examine the application of the 

Commission’s and NCAs’ priority setting powers. First, Section 2 explores the incentives that 

influence the setting of enforcement priorities. It poses the hypothesis that the three pillars of 

modernisation have reduced the competition enforcers’ incentives to pursue cases involving a 

clash between competition and non-competition interests. 

Second, Sections 3 to 6 evaluate this hypothesis. They demonstrate that the substantive, 

procedural, and institutional setup of the EU leaves the Commission and NCAs a wide degree of 

discretion to set their enforcement priorities. As observed by Petit,
1519

 the competition enforcers 

have the discretion to devise the detection strategy of anti-competitive agreements (“detection 

discretion”), decide which investigations to pursue and which to neglect (“target discretion”), apply 

alternative legal mechanisms to examine a case (“instrument discretion”) and design the remedies 

(“outcome discretion”). Figure 8.1 shows that each of these four discretionary powers offers an 

opportunity for balancing. They allow competition enforcers to select cases not only on the basis of 

competition merits (e.g. those having the most harmful effects on competition or consumer welfare) 

but also to choose not to enforce Article 101 TFEU for reasons unrelated to competition interests. 

Figure 8.1: Four types of priority setting discretions 
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Each of those sections is dedicated to exploring how one particular type of discretion has 

served as a balancing tool. Each section details the scope of the Commission’s and NCAs’ 

discretion, the possibility for judicial review, and presents empirical evidence suggesting that 

such discretion has been used to account for non-competition interests in practice.  

Third, Section 7 critically assesses the Commission’s recent initiative to harmonise the rules 

governing priority setting powers as part of the ECN+ Directive. It argues that the Directive is 

ineffective and counterproductive since it fails to address the shortcomings of the current regime. 

Finally, Section 8 discusses the degree by which balancing via priority setting meets the 

normative benchmarks. It submits that this balancing tool has significant shortcomings. 

Balancing by means of priority setting is less effective, uniform and certain compared to all the 

substantive balancing tools examined in this dissertation. 

2. HYPOTHESIS: INCENTIVES GUIDING PRIORITY SETTING 

Legal, economic, and social-science scholarship point to five factors that influence the 

application of the competition enforcers' priority setting powers.
1520

 

First, the enforcement priorities are bound to the functions and powers of each competition 

enforcer as set by law, and to the environment in which it operates.
1521

 As detailed below, some 

national laws limit the NCAs’ competence to fully set their enforcement priorities. For instance, 

some Member States restrict their NCAs’ powers to open ex-officio proceedings, decide whether 

or not to investigate a potential infringement or impose certain types of remedies. Moreover, 

some NCAs are susceptible to political influence.
1522

 Laws or policy rules may directly prevent an 

NCA from fully applying Article 101 TFEU to certain types of agreements, sectors, or 

undertakings. Political influence can also take a more indirect form, for instance by expressing 

opposition towards certain enforcement priorities. As illustrated in the following sections, non-

competition interests often direct such political influence.     

Second, the manner in which each competition enforcer chooses to excises its priority 

setting powers is inherently connected to each competition enforcer’s view on the objectives of 

competition law and policy, and the manner in which competition and non-competition interests 

1520
 More generally, see (Galligan 1990), 113; (Biber 2008). 

1521
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ought to be balanced.
1523

 As fittingly summarised by Ezrachi, “the way one understands 

competition law and its goals is naturally linked to one’s approach to selection of cases”.
1524

  

As elaborated throughout this dissertation, the objectives of EU competition policy in 

general, and of Article 101 TFEU in particular, are topics of heated debate.
1525

 Some 

competition enforcers argue that it should safeguard short-term narrow consumer welfare (e.g. 

the Commission and the UK NCA). Others opt for a long-term consumer welfare standard that 

incorporates social and public policies within competition law enforcement (e.g. the French and 

Dutch NCAs). A third group of enforcers does not follow a consumer welfare standard at all but 

aspires to perfect the competitive structure and processes (e.g. the German NCA). Those 

different views affect the allocation of enforcement efforts. While the first group is likely to 

focus on agreements that generate the most economic harm for direct consumers, the second 

is also prone to examine anti-competitive agreements affecting the social sphere. The third 

group of competition enforcers is likely to pursue agreements having the most severe impact on 

competition, irrespective of their effects on consumer welfare. 

Third, the enforcement efforts are constrained by practical institutional and procedural 

considerations, relating to the finite financial, technical, and human resources of the competition 

enforcer.
1526

 An enforcer must balance the objectives of Article 101 TFEU enforcement, as it 

understands them, with pragmatic concerns related to the risks and cost associated with the 

enforcement of a certain agreement, the expected length of the proceeding, and the institutional 

significance of the case (i.e. how the case relates to the enforcer’s portfolio of cases and the 

potential to establish legal precedent).
1527

 Those considerations encourage an enforcer to focus 

on cases that are likely to yield substantial results, namely clear-cut cases having either low risks 

and costs or high significance. On the other side of the coin, an enforcer is discouraged from 

allocating its efforts to more complicated and costly cases involving balancing issues.    

This trend has been aggravated by the substantive modernisation. The introduction of the 

more economic approach has increased the costs for establishing an infringement.
1528

 Instead 
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of pigeonholing an agreement according to its form and predetermined rules of thumb, the 

more economic approach demands a case-specific complex economic analysis based on 

empirical evidence. The increased enforcement costs, in turn, have encouraged the competition 

enforcers to pursue by-object and hard-core restrictions that require only limited analysis. Yet, 

many of the balancing tools discussed in this dissertation do not apply categorically to hard-core 

restrictions,
1529

 or are less likely to justify an exception.
1530

 Thus, by choosing to avert cases 

that require sophisticated analysis, competition enforcers then rarely have the opportunity to 

balance competition and non-competition interests in their enforcement practices. 

Fourth, the allocation of priorities is also linked to the political and judicial accountability of 

each competition enforcer to its national government, parliament, the ECN, the Commission, 

and the general public.
1531

 Competition enforcers are accountable for the use of their human 

and financial resources and for the impact of their priority setting choices on achieving effective 

protection of competition.
1532

 The accomplishments and prestige of a competition enforcer are 

often measured by statistics detailing the number of infringement decisions, level of fines 

imposed,
1533

 and the rate of success of judicial review applications.
1534

 This encourages 

enforcers to pursue clear-cut infringements that are unlikely to pose legal difficulties. On the 

other hand, they then tend to avoid, settle, or use informal or alternative measures to close 

more controversial cases.
1535

 This then runs the risk that the enforcement efforts will excessively 

centre on cases that draw short-term gains or that are high on the enforcer’s regulatory 

agenda
1536

 while ignoring cases that involve balancing.  
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This risk is especially prominent when the Commission’s soft law guidelines and notices govern 

an agreement. As elaborated in Chapters 3 to 5, the role of non-competition interests under Articles 

101(1) and (3) TFEU remains unclear. The wording of the Article is vague and the CJEU has 

refrained from providing clear guidance. At the same time, the Commission has narrowed the scope 

of substantive balancing in its soft laws issued following modernisation. It has considerably limited 

the types of benefits that can be examined, introduced an economic balancing process, and required 

a high level of economic evidence to justify an exception. Although the soft law mechanisms do not 

bind NCAs and national courts, diverging cases may encounter legal or political criticism. 

Finally, when accountability mechanisms fail, the priority setting choices of the competition 

enforcers may also be affected by regulatory capture of personnel, such as revolving doors or 

political and populism-driven motives.
1537

 This describes situations in which a regulated industry 

achieves disproportionate influence over the enforcer's decision making and moves the 

enforcement away from the broader public interest and toward its own private interests.
1538

 In 

particular, the head of a competition enforcer might be motivated to focus on uncontested 

headline-grabbing cases, even if such infringements have only a modest impact on competition, 

and to avoid politically charged issues,
1539

 such as those involving balancing. 

Against this backdrop, priority setting offers an attractive balancing tool from the standpoint 

of the competition enforcers. Balancing by priority setting is not subject to the rigid legal or 

economic tests that characterise the substantive balancing tools. Moreover, as detailed below, 

in many instances the enforcers are not even required to produce a reasoned decision 

explaining the exercise of their discretion. Balancing by priority setting is also subject to no or 

limited judicial review. It is not always notified to the Commission and ECN. Hence, priority 

setting powers leave the enforcers ample room to consider non-competition interests, going 

well beyond what they could take into account under the substantive balancing tools. In light of 

the above, this chapter poses the following hypothesis: 

Hypothesis: The modernisation of EU competition law has incentivised competition enforcers to 

direct their enforcement efforts towards clear-cut infringements of Article 101 TFEU. Cases raising 

balancing questions are likely to be resolved by other balancing tools, such as negotiated remedies, 

regulatory mechanisms alternative to Article 101 TFEU, or by closing the probe into the case.  

1537
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The remainder of this chapter is devoted to testing this hypothesis. It presents empirical 

evidence indicating that competition enforcers have embedded non-competition interests while 

exercising their discretionary priority setting powers. They developed unique prioritisation policies 

for Article 101 TFEU, reflecting their own understanding of the role of non-competition interests. 

3. DETECTION DISCRETION 

3.1. Balancing tool 

A competition enforcer exercises detection discretion when selecting a strategy for identifying 

anti-competitive behaviour. In this regard, a distinction can be made between two categories of 

detection strategies:
1540

 In a proactive strategy, a competition enforcer autonomously seeks to 

reveal anti-competitive agreements by means of ex-officio proceedings. Under a reactive strategy, 

on the other hand, the competition enforcer relies on information gathered and submitted by 

undertakings or third parties by means of a notification, complaint, whistleblowing,
1541

 or leniency 

application. In addition, some national laws compel NCAs to open an investigation upon a 

referral from other national authorities such as a court, sector regulator, or the executive. The 

detection strategies are not mutually exclusive. Most enforcers use a combination of detection 

methods, and are not obliged to favour one method over the other. 

This section submits that the choice of detection method implicitly comprises balancing. This 

argument is based on the premise that proactive strategies and certain reactive strategies such 

as whistleblowing and leniency applications are expected to expose clear-cut infringements of 

Article 101 TFEU, which are unlikely to be justified by overriding non-competition interests. 

Other types of reactive strategies are more likely to reveal anti-competitive agreements that 

raise balancing questions. Therefore, the selection of detection methods informs the likelihood 

that an enforcer will face balancing questions. This premise is based on the following grounds:  

1540
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reveal anti-competitive agreements by means of ex-officio proceedings. Under a reactive strategy, 

on the other hand, the competition enforcer relies on information gathered and submitted by 

undertakings or third parties by means of a notification, complaint, whistleblowing,1541 or leniency 

application. In addition, some national laws compel NCAs to open an investigation upon a 

referral from other national authorities such as a court, sector regulator, or the executive. The 

detection strategies are not mutually exclusive. Most enforcers use a combination of detection 

methods, and are not obliged to favour one method over the other. 

This section submits that the choice of detection method implicitly comprises balancing. This 

argument is based on the premise that proactive strategies and certain reactive strategies such 

as whistleblowing and leniency applications are expected to expose clear-cut infringements of 

Article 101 TFEU, which are unlikely to be justified by overriding non-competition interests. 

Other types of reactive strategies are more likely to reveal anti-competitive agreements that 

raise balancing questions. Therefore, the selection of detection methods informs the likelihood 

that an enforcer will face balancing questions. This premise is based on the following grounds:  
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that contributes to exposing a cartel. Whistleblowing programmes are not as common as leniency 
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First, a competition enforcer is unlikely to use ex-officio proceedings to detect agreements 

involving balancing questions. Ex-officio proceedings are complex and costly. They track 

suspicious market behaviour based on expensive economic and statistical data on prices, costs, 

and market shares.
1542

 Moreover, this information is just a starting point for the investigation. 

An infringement can only be established upon proving the existence of an actual agreement or 

a concerted practice, typically on the basis of correspondence and documents retrieved during 

an inspection of the undertakings’ premises.
1543

 However, in many Member States, an NCA can 

only carry out such an inspection if it can prove a high likelihood of establishing a serious 

infringement of competition rules.
1544

 Therefore, a competition enforcer will be more inclined to 

allocate its scarce resources to investigating clear-cut infringements of Article 101 TFEU.
1545

 

Agreements involving balancing questions, in which the legal situation is less clear, are less 

likely to be assessed by means of a proactive detection strategy. 

Second, similarly, leniency and whistleblowing programmes are also unlikely to expose 

balancing questions. The Commission’s leniency programme, as well as those of most Member 

States, is restricted to revealing secret cartels and by-object restrictions.
1546

 The same is true of 

national whistleblowing programmes.
1547

 It is unlikely that an agreement that genuinely intends to 

advance non-competition interests will be kept secret. If undertakings believe that an agreement 

creates benefits that justify an exception, they have no legitimate reason to hide it.
1548

 

Third, other reactive detection policies are more prone to disclose balancing questions because 

they limit the competition enforcer’s detection discretion. Since the enforcer must act upon 

information received from an external source, it is less affected by practical considerations related to 

1542
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the enforcement costs, the complexity of the legal questions, or political sensitivity of the case.
1549

 

Moreover, agreements referred by public authorities are likely to reveal balancing questions because 

they typically take place in markets that are subject to governmental involvement or regulation.
1550

  

Finally, the mere availability of a certain detection method may affect the types of 

agreements detected. An obligation to respond to all complaints and referrals, for instance, 

consumes the competition enforcer’s resources and reduces the prospects of opening ex-officio 

proceedings.
1551

 Similarly, the availability of leniency applications, which provide quality evidence 

and low adjudication costs, reduces the enforcer’s incentive to pursue risky and expensive 

investigations of its own accord.
1552

 

To conclude, the focus on proactive strategies and on reactive strategies such as 

whistleblowing and leniency applications limits the feasibility of detecting agreements involving 

balancing questions. Consistently overlooking those agreements means that undertakings will not 

be deterred from concluding anti-competitive agreements that promote non-competition interests, 

even if such agreements are incompatible with Article 101 TFEU. The next section shows that 

those very detection policies have guided the practice of many competition enforcers. 

3.2. Scope of detection discretion 

EU and national rules do not directly dictate the detection strategies of most competition 

enforcers.
1553

 At the same time, the applicable substantive, procedural, and institutional 

frameworks often prompt the use of certain detection methods.
1554

 

The Commission’s practice provides an illustrative example of how a substantive framework 

informs the detection strategy. Prior to modernisation, the Commission’s detection strategy was 

largely reactive. Empirical studies have already confirmed that the obligation to examine all 

notified agreements has left the Commission only limited capacity to engage in proactive 

enforcement efforts.
1555

 This was reinforced by the introduction of the Commission’s leniency 

1549
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1550
 See Chapter 3, Section 4.3.3; Chapter 4, Section 3.2.3; Chapter 5, Section 2; Chapter 7, Sections 
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national cases. See ECN Questionnaire on Regulation 1/2003 (2013), 2. 
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1555
 The source of all the Commission’s formal decisions between 1964-2004 is presented in (Carree et al. 
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programme in 1996.
1556

 The procedural modernisation aimed to initiate, among others, a more 

proactive detection strategy.
1557

 Releasing the Commission from the burden of administrative 

notifications was expected to prompt ex-officio investigations.
1558

  

Nevertheless, in practice, the Commission’s strategy remained largely reactive. In fact, the 

vast majority of the Commission’s formal Article 101 TFEU proceedings following modernisation 

originated from leniency applications. While a small number of proceedings were based on 

complaints, only a few stemmed from ex-officio investigations.
1559

 The sparing use of ex-officio 

investigations is often explained by reference to the substantive modernisation. As mentioned, 

the more economic approach increased the enforcement costs by demanding a case-specific 

analysis on the basis of complex economic evidence.
1560

 Those increased costs incentivise the 

Commission to make greater use of its less costly leniency programme. The substantive 

modernisation has, in other words, advanced the use of detection policies that are unlikely to 

reveal agreements involving balancing questions. 

The French enforcement regime is an example of how the procedural and institutional setup 

of an authority affects its detection policy and, thus, balancing. In the past, the French NCA had 

only limited investigation powers. While it was theoretically competent to carry out ex-officio 

investigations, the investigation itself had to be executed by the services of the Ministry of 

Economy.
1561

 Consequently, the NCA rarely made use of ex-officio investigations. Between 1992 

and 2008, only an average of 6% of the investigations per year were initiated of the NCA’s own 

accord.
1562

 This changed once the 2009 procedural reform granted the French NCA the power to 

open and conclude investigations.
1563

 The number of ex-officio investigations initiated between 

2009-2013 increased to an average of 19% of all proceedings annually.
1564

 The French 

procedural and institutional framework, therefore, indirectly shaped the detection methods. 

1556
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Finally, the prospect for judicial review also informs the limits of an enforcer’s detection 

policy. Since neither EU nor national law stipulates the detection strategy, the Commission and 

NCAs have wide discretion to design their strategies. EU and national courts have not interfered 

in devising those strategies.   

3.3. Empirical indications 

The empirical findings support the hypothesis that a focus on proactive strategies and on 

whistleblowing and leniency applications generates a portfolio of cases less likely to raise 

balancing questions. Figure 8.2 summarises the number of Commission proceedings in which 

the substantive balancing tools of Article 101(1) and (3) TFEU were discussed, according to the 

type of procedure (e.g. leniency, commitment decision, settlement). It specifies the number of 

proceedings in which each of the balancing tools was discussed (red bars), compared to the 

number of proceedings in which it was not mentioned (blue bars). 

Figure 8.2: Balancing tools invoked according to procedure type, Commission  
 (May 2004-2017) 
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(c) BERs 

The figure illustrates that substantive balancing tools were rarely discussed in proceedings 

initiated by leniency applications or resolved by a settlement. They were also seldom examined 

when the Commission accepted informal commitments. The substantive balancing tools were 

mostly applied in regular decisions and cases in which the Commission accepted formal 

commitments. This confirms the hypothesis that a frequent use of leniency applications 

produces a portfolio of cases that do not require balancing.  

This conclusion is also affirmed by comparing the Commission’s portfolio of cases to those 

of the five NCAs examined in this dissertation. Figure 8.3 presents the frequency of use of 

various procedure types by each competition enforcer.        
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Figure 8.3: Detection and outcome discretion, Commission and NCAs 

 (May 2004-2017) 
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The figure, together with the empirical findings presented in previous chapters, reveals a 

correlation between the types of procedures used and the frequency of examining balancing 

questions. Enforcers that devoted much of their effort to leniency and settlements (e.g. the 

Commission, German, and UK NCAs) rarely applied or accepted the balancing tools of Article 

101(1) and (3) TFEU, fines or unique national exceptions. On the other hand, enforcers that 

made frequent use of the regular enforcement procedure (e.g. French and Hungarian NCAs) 

engaged in balancing more often. By the same token, enforcers that dedicated their efforts to 

issuing informal opinions (e.g. French and Dutch NCAs) and inapplicability decisions (e.g. 

French, Hungarian, and Dutch NCAs) applied the balancing tools more regularly. This last point 

will be further elaborated in Sections 5.3 and  6.1 below. 
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3.4. Interim conclusion 

This section has proved that following modernisation, the Commission, German, and UK NCAs 

opted for detection strategies that were less likely to uncover agreements that merited 

balancing. The French, Hungarian, and Dutch NCAs, on the other hand, followed strategies that 

were more likely to detect agreement raising balancing questions. 

The practice of the first group of competition enforcers poses a threat to the effectiveness 

of balancing. The reliance on detection strategies that are prone to expose only clear-cut 

infringements implies that other types of infringements are de facto not enforced. As a result, 

undertakings may assume that anti-competitive agreements that raise balancing questions will 

not be detected, even when those agreements could not benefit from the substantive 

balancing tools of Article 101(1) and (3) TFEU.
1565

 Therefore, these detection strategies fail to 

protect competition in agreements or sectors that are not high on the competition enforcers’ 

list of priorities. 

Moreover, this practice threatens the legal certainty of the substantive balancing tools. 

Competition enforcers that select cases that do not entail balancing have little opportunity to 

discuss the application of Article 101(1) and (3) TFEU balancing tools in a specific case. This 

hampers the transparency and predictability of the substantive balancing approaches of those 

enforcers. 

Finally, the variation in detection strategies hinders the uniformity of balancing across the 

EU. Undertakings may reasonably expect that certain agreements raising balancing questions 

will be detected and enforced by some enforcers, and ignored by others. Consequently, non-

competition interests are not treated in an equivalent and consistent manner by all 

competition enforcers.  
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 Moreover, scholars have submitted that the effectiveness of leniency policies, and hence enforcement 
itself, requires a combination of proactive detection strategies. See (Kovacic 2015); (Wils 2016), 350. 
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4. TARGET DISCRETION 

4.1. Balancing tool  

Even after a potential anti-competitive agreement has been detected, a competition enforcer 

may still have the discretion to decide whether to open an investigation and pursue the case. In 

this context, target discretion refers to the ability of a competition enforcer to concentrate its 

efforts on a specific sector or practice and to avoid enforcing others.
1566

 Non-competition 

interests can influence the exercise of target discretion in three ways: 

First, the protection of non-competition interests may directly prompt a decision to refrain 

from pursuing an infringement of Article 101 TFEU. A competition enforcer may choose not to 

enforce the Article regardless of the agreement’s negative effects on competition. Consequently, 

an anti-competitive agreement will be ignored even if other balancing tools cannot justify it.
1567

 

The Dutch NCA’s policy on sustainability agreements provides an illustrative example of 

balancing by means of target discretion. In December 2016, the NCA declared that it would no 

longer exercise its enforcement powers “against sustainability arrangements that enjoy broad 

social support if all parties involved such as the government, citizen representatives, and 

businesses are positive about the arrangements”.
1568

 This statement has had a significant 

impact. The NCA will not enforce agreements that are incompatible with Article 101 TFEU on 

the basis of a political test (“broad social support”) that provides the NCA with ample discretion 

to favour the protection of the environment over competition interests. In fact, the NCA is 

unlikely to enforce agreements resembling those it had previously prohibited.
1569

 

Second, target discretion may also comprise an indirect balancing function. As with the 

incentives guiding the exercise of detection discretion, a competition enforcer may prefer to 

focus its scarce resources on clear-cut infringements and avoid risky borderline cases.
1570

 

Consequently, a competition enforcer is less likely to pursue cases involving balancing questions 

which may end in the granting of an exception, the imposition of no or little fine, or which 

might be overturned by the reviewing court.  

1566
 (Lowe 2008), 2; ICN Anti-cartel Enforcement Manual (2010), 32; (Petit 2010), 47; ECN 
Recommendation on the Power to Set Priorities (2013), para 3. 

1567
 (Parret 2009), 34; (Ezrachi 2016), 27. 

1568
 ACM, Basic Principles for Oversight of Sustainability Agreements (2016). Also see Chapter 3, Section 6.2.2. 

1569
 As described in Chapter 3, Section 6.2.2. 

1570
 ICN Anti-cartel Enforcement Manual (2010), 44. Also see Sections 2 and 3.1 above. 
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Third, the EU multi-level enforcement regime provides the Commission and NCAs with 

additional leeway for balancing. Article 13(2) of Regulation 1/2003 declares that when an NCA 

or the Commission receives a complaint against an agreement that “has already been dealt 

with” by another competition enforcer, it may reject it.
1571

 The GC has interpreted this provision 

broadly. In EasyJet (2015) it submitted that the Commission is entitled to reject a complaint 

that was previously rejected by an NCA on priority setting grounds, even if the NCA had not 

examined the merits of the case.
1572

 This principle is applicable even if the NCA rejected the 

complaint in the course of an investigation conducted under a separate provision of national law 

(e.g. Dutch aviation law, in the case at hand), as long as the review was concluded “in the light 

of the rules of EU competition law”.
1573

 The exercise of target discretion by one enforcer, even 

as part of applying a sector regulation, may thus preclude the examination of a complaint by 

another enforcer. In Agria Polska (2017), the GC further extended the competition enforcers’ 

discretion. The Court affirmed the Commission’s decision to reject a complaint that had 

previously been rejected by the Polish NCA for failure to meet the one-year limitation period 

specified under Polish law.
1574

 Hence, a national procedural law, detached from any substantive 

competitive analysis, had justified the rejection of a complaint by the Commission.  

The GC’s judgments in EasyJet and Agria Polska mean that a competition enforcer can 

dispose of legally or politically sensitive agreements without weighing their bearing on 

competition and non-competition interests. The competition enforcers are motivated to “play 

hot potato” – i.e. reject a complaint on priority setting grounds or on the basis of other laws 

which are not related to competition.
1575

 Instead of applying the complex analysis of Article 

101(1) or (3) TFEU exceptions, an enforcer can simply elect to close the case.  

Target discretion, therefore, can serve as a balancing tool. A decision not to pursue an 

agreement due to non-competition interests carries an impact similar to an NCA’s no ground for 

action findings.
1576

 In both cases, competition enforcers elect not to enforce Article 101 TFEU 

because of certain benefits produced by the agreement. Nevertheless, unlike Article 101(3) 

TFEU, the conditions for balancing by means of target discretion are not bound by EU law. 

1571
 In T-201/11 Si.mobil (2015), granted a few months later, the GC adopted a similar interpretation with 
respect to an agreement that had been reviewed by two NCAs. 

1572
 T-355/13 EasyJet (2015), para 27. 

1573
 T-355/13 EasyJet (2015), para 46. 

1574
 T-480/15 Agria Polska (2017), para 5, 64, 77-78 

1575
 As aptly described by (Lamadrid 2015). 

1576
 On no ground for action decisions, see Section 6 below, and Chapter 2, Section 3.3.3. 
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Moreover, as the next section shows, the scope of such discretion varies between the various 

competition enforcers.   

4.2. Scope of target discretion  

EU law neither directs nor restricts the exercise of target discretion.
1577

 In fact, the ECN has 

acknowledged that the selection of cases may centre on non-competition interests, noting that the 

“prioritisation criteria used by the Authorities may include, among others, public interest, consumer 

welfare, market efficiencies, or other substantive, institutional or procedural considerations.”
1578

  

Since the rules governing the exercise of target discretion are subject to national laws, they 

differ across the EU.
1579

 This section begins by describing the varying degrees of target discretion. 

It illustrates that while some enforcers enjoy wide target discretion, others are subject to a 

specific prioritisation criterion or are required to examine every case brought to their attention 

(Sections 4.2.1-4.2.3). Moreover, the competition enforcers follow various processes for 

exercising their discretion. These differ in terms of the body entrusted with exercising target 

discretion, the form and publication of such decisions, and the scope of judicial review (Section 

4.2.4). The degree and processes for target discretion inform the scope of balancing. 

 Wide target discretion: Commission, German and UK NCAs 4.2.1.

The first group of competition enforcers has a wide margin of discretion to select and prioritise 

their enforcement targets.
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 The Commission is a good example of an authority having wide 

target discretion.
1581

 The EU Courts have regularly affirmed the Commission’s broad discretion to 

prioritise its enforcement efforts in matters that do not fall within its exclusive competence.
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 In 
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Masterfoods (2000), the CJEU linked this discretion to the Commission’s task of defining and 

implementing the orientation of EU competition policy. Performing this task effectively, according 

to the Court, requires the Commission to be able to decide whether to pursue a case.
1583

 

As the Commission, the German
1584

 and UK
1585

 NCAs enjoy wide target discretion. At times, 

the German NCA has explicitly used its target discretion to account for non-economic benefits 

that could not have been accepted under the substantive balancing tools. In Associations of 

ophthalmologists (2012), for example, it closed the investigation after finding that a joint-bid of 

several associations of ophthalmologists for a public health insurance fund tender had infringed 

the national provision equivalent to Article 101(1) TFEU. The NCA linked the termination of the 

proceedings to a German law providing that the association of health insurance physicians could 

lawfully submit such an offer.
1586

 It explained that although the result of the case was 

“unsatisfactory”, as it hampers the goals of competition in terms of quality and price, the 

German law justified the termination of the proceedings.
1587

 

The UK NCA has constrained its target discretion powers by adopting designated 

prioritisation rules.
1588

 It has declared that it targets cases that deter and influence anti-

competitive behaviour that poses the greatest threat to consumer welfare.
1589

 Indeed, the UK 

NCA has closed probes into serious restrictions of competition (i.e. hard-core restrictions) 

because they had little effect on consumer welfare.
1590

 The NCA states that the impact on 
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consumer welfare is balanced on a case-by-case basis against the strategic significance of the 

case (i.e. if the case establishes or tests a new legal or economic approach, or clarifies the law 

in areas of practical commercial importance).
1591

 Moreover, political forces also influence the 

prioritisation. The NCA has proclaimed that when setting its priorities, it gives regard to the UK 

government’s non-binding ministerial statement of strategic priorities of the CMA.
1592

 

Their wide target discretion entrusts the Commission and the German and UK NCAs with an 

implicit balancing tool. They may close an investigation due to non-competition interests 

without publishing or explaining their decisions. 

 Public interest criterion: Dutch and Hungarian NCAs 4.2.2.

The second group of competition enforcers is required to consider a “public interests” criterion 

when deciding whether or not to take up a case.
1593

 Accordingly, such enforcers are obliged to 

pursue all potential infringements of Article 101 TFEU that come to their attention, unless public 

interests justify otherwise. As detailed below, the substance of this obligation is reliant on 

national interpretation.  

In the Netherlands, for example, the NCA has declared that it exercises its target discretion 

on the basis of the following two-fold criteria:
1594

 First, as with the Commission and UK NCA, the 

Dutch NCA assesses the impact of an agreement on consumer welfare. Yet, the Dutch 

assessment is distinctive from the other enforcers. In line with the Dutch NCA’s broad definition 

of consumer welfare,
1595

 the prioritisation focuses not only on short-term economic benefits.
1596

 

The Dutch NCA pursues cases leading to “sustainable welfare growth in the broadest sense of 

the word”.
1597

 It takes into account “any potential harm and social harm that can be avoided or 

Olympic merchandise and for the use of ATM machines at official Olympic Games venues. The NCA 
explained that the agreements were "unlikely to give rise to material consumer harm”. 
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consideration how well it will be able to enforce the case effectively and efficiently. 
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limited by an enforcement action”. It balances the short and long-term harm to consumers, as 

well as indirect effects on innovation, quality, and other markets.
1598

 

Second, the Dutch NCA examines the social relevance of its actions, namely the magnitude of 

the public interest for an enforcement action. In particular, well-functioning markets, the optimal 

regulation of legal and natural monopolies, and consumer protection must be given priority.
1599

  

The combination of a broad consumer welfare standard with the public interest test 

explicitly requires the Dutch NCA to take non-competition interests into account when exercising 

its target discretion. This leaves room for the consideration of economic and non-economic 

benefits, affecting both current and future consumers.
1600

  

The Dutch NCA’s decision in VGT (2005, 2006) illustrates how target discretion can strike a 

balance between competition and labour interests.
1601

 In that case, textile retailer trade unions 

had negotiated a new collective labour agreement with the Association for Wholesale Retailers 

in the Textile Business (VGT). After negotiation failed, VGT advised its members to unilaterally 

modify the employment conditions applicable to new personnel. Subsequently, the trade unions 

submitted a complaint to the NCA, arguing that the proposed employment conditions contained 

anti-competitive price arrangements. The NCA initially rejected the complaint on the basis of an 

Article 101(1) TFEU balancing tool. It asserted that VGT had not acted as an undertaking when 

negotiating the collective labour agreements.  

Upon reassessment of the case, however, VGT’s recommendation was found to infringe 

Article 101(1) TFEU.
1602

 Nevertheless, the Dutch NCA decided to reject the complaint with 

reference to its priority setting powers. It declared that the dispute merited striking a balance 

between competition and social interests. Although the NCA was formally competent to balance 

the competing interests, it believed that this task ought to be performed by the legislator, or at 

1598
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least by a civil court.
1603

 Consequently, an infringement of Article 101 TFEU that would not have 

been accepted under Article 101(1) or (3) TFEU balancing tools ended up not being enforced.  

The Hungarian NCA, like its Dutch counterpart, is also obliged to consider public interest 

criteria when deciding whether to pursue an infringement.
1604

 The NCA’s policy papers have 

interpreted this obligation along the lines of the UK NCA’s prioritisation approach, focusing on 

the degree of competitive harm, the number of affected consumers, and the significance of the 

case for the evolution of competition policy.
1605

  

The decisional practice of the Hungarian NCA, nevertheless, had actually taken account of a 

broader range of non-competition interests. In Network of Pharmacists (2008), for example, the 

Hungarian Chamber of Pharmacists and other associations allegedly exchanged information on 

drug prices and attempted to hinder the distribution of drugs outside a network of pharmacies. 

The undertakings claimed that the practice, as a state action, was justified since a national law 

called for the price recommendations to be issued. Yet, the NCA rejected the claim, explaining 

that a national law could not trump Article 101 TFEU. At the same time, the NCA closed the 

investigation on the grounds of a lack of public interest. It noted, inter-alia, that imposing a fine 

for an infringement would be inappropriate in light of the national law.
1606

 Consequently, while 

the national law could not justify an exception based on Article 101 TFEU, it did, however, 

vindicate a decision not to enforce it. 

Competition enforcers that are bound by a public interest criterion are overtly required to 

examine non-competition interests when exercising their target discretion. As such, non-

competition interests directly and openly play a role in exercising target discretion. 

 Legality principle: French NCA and complaints  4.2.3.

The third group of competition enforcers enjoys no target discretion. They are bound by the so-

called legality principle, entailing that they must commence an investigation into any potential 

1603
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1604
 Hungarian Competition Act, Article 67(2). Also see (Hegymegi-Barakonyi 2009), 10; ECN Decision 
Making Powers Report (2012), 72-73. 
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infringement that comes to their attention.
1607

 Such an obligation limits the possibility of using 

target discretion as a balancing tool.  

The French NCA, for example, is obliged to open a formal investigation unless a case is 

deemed inadmissible (e.g. falls outside the NCA’s competence) or manifestly lacks supporting 

evidence. Closing an investigation requires a formally reasoned decision.
1608

 Since 2009, 

however, this rule has not applied to ex officio investigations.
1609

 

Similarly, certain competition enforcers that for the most part enjoy wide target discretion 

are bound by a more limited legality principle when assessing complaints.
1610

 While those 

enforcers are not required to investigate each complaint, they do have a duty to examine all 

matters of fact and law brought to their attention and to provide reasoning for their 

decisions.
1611

 Such a rule applies to the Commission,
1612

 the Dutch NCA,
1613

 and the UK NCA 

with respect to “super-complaints” lodged by designated consumer decisions.
1614

 

 Process of exercising target discretion 4.2.4.

The previous sections have revealed that the competition enforcers enjoy varying degrees of 

target discretion. This section shows that the enforcers also vary in the processes required to 

exercise that discretion.
1615

 As summarised by Table 8.1, they differ in terms of the body 

entrusted with target discretion,
1616

 the form and publication of such decisions, and the 

possibility of judicial review of the NCA’s decisions.
1617
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Table 8.1: Target discretion 

 Body taking the decision  Form and publication  Liable to 
appeal? 

Commission DG COMP (High-ranking officials along 
with the case handler)

1618
 

Decisions to open a case
1619

 or reject a 
complaint

1620
 are published

1621
 but do not 

require that it be established that there 
was no infringement

1622
 

Yes
1623

 

FR The Investigation Service
1624

 Reasoned and published decision
1625

 Yes
1626

 

DE The relevant decision division of the NCA 
responsible for the sector concerned

1627
 

Not published. Parties are informed 
informally

1628
 

No
1629

 

NL The detection team Only complaints are published
1631

 No
1632

 

HU Case handler or the Competition 
Council

1633
  

A reasoned and published order after a 
formal investigation has been opened

1634
 

Yes
1635

 

UK The Preliminary Investigation Unit (PIU) 
or the special unit for cartels

1636
  

Generally unpublished. If the NCA closes a 
case due to an inapplicability decision, it 
publishes the decision

1637
 

No, only 
“judicial 

review”
1638

 

1618
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1619
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on the relevant parties, markets, and the conduct to be investigated. 
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focus “on whether or not the contested decision is based on materially incorrect facts or is vitiated by 
an error of law, a manifest error of appraisal or misuse of powers”. Also see (Blanco & De Pablo 
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 See Section 4.2.3 above. 
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 Hungarian Competition Act, Section 72(1)(a). 
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 (Lester 2009), 7. 
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 (Lester 2009), 8-9. 

1638
 A decision to close a case due to administrative priorities cannot be appealed, but can be challenged 
in “judicial review proceedings” in the High Court of England and Wales or the Court of Session in 
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The table demonstrates the considerable institutional and procedural differences in national 

processes for exercising target discretion. In some Member States, the allocation of 

enforcement efforts is decided pending the deliberations of high-level NCA officials; in others, 

the decision is taken by a mid-level employee. This has an influence on balancing. High-level 

officials who are entrusted with the task of shaping general competition policy are more likely to 

deviate from the NCA’s general policy and take broader policy considerations into account than 

lower-level officials in charge of perhaps one area of enforcement.  

Moreover, some competition enforcers are not required to publish or justify their exercise of 

target discretion. Such enforcers can use target discretion as a flexible and implicit balancing tool, 

which is not bound by any substantive or procedural constraints. In comparison, an obligation to 

reason the selection of enforcement targets renders the balancing more transparent. In such 

cases, the balancing is more likely to conform to the NCA’s other policies and principles.             

Finally, the table also reveals a noteworthy divergence in the possibility for judicial review of 

the Commission’s and NCAs’ exercise of target discretion. This has important implications for the 

competition enforcer’s ability to use target discretion as a balancing tool. The possibility for 

judicial review implies that an enforcer is aware that it might need to defend its position before a 

court.
1639

 Therefore, it is less likely to take non-competition interests into account that are 

incompatible with its general competition policy. Moreover, the possibility of judicial review, even 

if limited, strongly reduces the risk of political interference in balancing. The mere possibility of 

judicial review protects enforcers against external political pressure not to investigate the 

infringements of politically-favoured undertakings.
1640

 Since a court might ultimately review the 

enforcer’s decision, it will tend to be more hesitant to succumb to such pressure.  

4.3. Empirical indications 

The exercise of target discretion, as mentioned, is often not fully published or reasoned. 

Therefore, it is difficult to provide comprehensive empirical evidence on balancing by means of 

target discretion. Yet, there are some empirical indications supporting the conclusion that target 

discretion may have been used as a balancing tool. 

Scotland. A person or body with sufficient standing can challenge any decision of a public body on 
administrative law principles. Yet, the High Court and CAT have affirmed that the prioritisation 
decision is a matter left to the NCA, see 1071/2/1/06 Cityhook (2007), para 238; CO/7886/2006 
Cityhook (2009), para 88. 
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First, the empirical findings demonstrate that the Commission and NCAs closed a large number 

of investigations without adopting a formal decision. Figure 8.4 summarises the number of Articles 

101 and 102 TFEU investigations notified to the ECN network between May 2004 and December 

2017. It shows that while the competition enforcers opened 2361 investigations, only 1233 draft 

decisions were notified to the ECN pursuant to Article 11(4) of Regulation 1/2003. In other words, 

almost half the investigations were closed without a decision and thus were not notified. 

Figure 8.4: “Dark matter" (May 2004 – 2016) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Data processed from the ECN website. See http://ec.europa.eu/competition/ecn/statistics.html. The number of 
investigations opened refers to formal investigation measures commenced by the NCAs and notified to the ECN 
pursuant to Article 11(3) of Regulation 1/2003. The number of investigations closed without a decision refers to open 
investigations for which the Member States adopted neither a decision requiring that an infringement be brought to 
an end nor a decision accepting commitments or withdrawing the benefits of a BER, or failed to make notification of 
any such decision 

Svetlicinii et all have submitted that this ratio points to “dark matter” in the decentralised 

enforcement of Regulation 1/2003.
1641

 Namely, a significant number of decisions not subject to 

the scrutiny of the Commission and ECN. The existence of dark matter implies that the NCAs 

have the opportunity to balance when applying their target discretion. This, together with the 

competition enforcers’ incentive to use target discretion as a balancing tool, reinforces the 

hypothesis that such balancing is, in fact, taking place.  

Second, the empirical findings reveal a shift in the nature of the agreements reviewed by the 

Commission. Under Regulation 1/2003, the Commission and some NCAs enforced almost 

exclusively clear-cut and hard-core restrictions of competition. For instance, while the 

Commission’s total number of Article 101 TFEU proceedings was reduced following 

1641
 (Svetlicinii et al. 2018), 2. On dark matter, also see Chapter 1, Section 3.1. 
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modernisation,
1642

 the number of prohibition decisions against hard-core cartels significantly 

increased. During the 1990s, the Commission issued an average of 2 prohibition decisions per 

year against cartels. From the beginning of the 2000s, however, it issued an average of around 

6.5 prohibition decisions per year against cartels.
1643

 As the number of proceedings against cartels 

tripled, the fines increased by more than tenfold, indicating that the Commission dealt with 

particularly serious violations.
1644

   

The focus on clear-cut infringements explains the decreased invocation of Article 101(3) TFEU 

in Commission proceedings following modernisation.
1645

 As mentioned, the Commission addressed 

many of the proceedings following modernisation by means of leniency applications and/or 

settlements in which undertakings usually did not even attempt to invoke Article 101(3) TFEU.
1646

  

Furthermore, even when the Commission examined Article 101(3) TFEU, an exception was 

often promptly rejected. The empirical findings indicate that since May 2004, the Commission 

has applied Article 101(3) TFEU mainly to cases involving clear-cut infringements such as price 

fixing, market sharing, and restrictions having equivalent effects.
1647

 While many of those 

agreements involved liberalised and regulated sectors, which provoked much of the debate on 

balancing prior to modernisation,
1648

 the Commission often rejected the possibility of granting 

an exception outright.
1649

 In other words, the focus on clear-cut infringements following 

modernisation entails that competition enforcers will rarely be required to balance competition 

and non-competition interests in a specific case.
1650

 

Third, similarly, the empirical findings presented in Chapter 3 show that competition 

enforcers that have interpreted Article 101(3) TFEU as limited to the consideration of economic 

benefits have rarely taken on cases involving non-economic benefits.
1651

 For instance, while the 

Commission and UK NCA pronounced a strict-narrow approach to the Article, they almost never 

rejected an Article 101(3) TFEU defence with respect to a specific anti-competitive agreement 

1642
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that produced non-economic benefits. In contrast, NCAs that were willing to accept certain non-

economic benefits under Article 101(3) TFEU, such as the Netherlands and France, have taken 

up cases involving balancing questions.  

Arguably, competition enforcers that have excluded the consideration of non-economic 

interest from the scope of Article 101(3) TFEU were bound to use their target discretion to 

avoid deviating from their declared substantive balancing approaches. To this extent, they used 

their target discretion to account for non-economic interests they were not willing to take into 

account under Article 101(3) TFEU. Invoking target discretion instead of applying Article 101(3) 

TFEU also circumvented scrutiny of their approach to balancing. By refraining from investigating 

such agreements in the first place, they averted the need to engage in contentious balancing 

issues, which are likely to encounter legal or political opposition. 

Fourth, the empirical findings presented throughout this dissertation reveal that the NCAs 

rarely opened proceedings in the face of political or regulatory interference with the enforcement 

of Article 101 TFEU in a specific sector. Namely, when a Member State limited the application of 

the national equivalent prohibition, the NCAs also refrained from enforcing Article 101 TFEU. For 

instance, NCAs did not apply Article 101 TFEU to mixed-cases that would have qualified for an 

exception under a national BER.
1652

 Comparably, following the codification of the “nature and 

purpose” exception for purely national cases under Dutch law, the NCA did not bring actions 

against collective bargaining agreements affecting trade between Member States.
1653

 Finally, the 

competition enforcers were influenced by issue-specific laws. Accordingly, after a Hungarian law 

granted an exception from the national cartel prohibition to certain national agriculture 

agreements, the Hungarian NCA stopped investigating agriculture agreements altogether. After 

German law granted exceptions from the national cartel prohibition to forest-related services, the 

German court opposed opening a case on this matter on procedural grounds.
1654

 

To conclude, there are various anecdotal and empirical indications that the Commission and 

NCAs have made use of their target discretion to refrain from enforcing Article 101 TFEU when 

an agreement rose balancing questions. While the competition enforcers would have been 

unable to accept some of those anti-competitive agreements by means of the substantive 

1652
 See Chapter 4, Section 5.1.3. 

1653
 See Chapter 5, Section 4.1.1. 

1654
 See Chapter 6, Section 3.4. 
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balancing tools of Article 101(1) or (3) TFEU, they could, however, invoke procedural balancing 

tools to refrain from enforcing the Article altogether. 

4.4. Interim conclusion 

Wide target discretion is often seen as enabling effective competition law enforcement. 

Prioritisation allows competition enforcers to make more effective use of their limited resources, 

focusing on deterring behaviour that poses the greatest threat to competition and 

consumers.
1655

 Therefore, both the Commission and the ECN have maintained that increased 

target discretion helps enhance the effectiveness of EU competition law enforcement.
1656

 At the 

same time, this section submits that target discretion is ineffective when used as a balancing 

tool. The Commission’s and NCAs’ choice to refrain from pursuing anti-competitive agreements 

that could not be justified by substantive balancing tools imposes serious risks on the 

effectiveness, uniformity, and legal certainty of balancing.  

First, balancing by means of target discretion negatively affects cases the competition 

enforcers have refrained from pursuing. This balancing is not effective, as the enforcers facilitate 

broad types of economic and non-economic benefits, which are not based on legal or economic 

balancing processes. Balancing by target discretion does not necessarily weigh the harm to 
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Second, balancing by means of target discretion also affects the development of EU 

competition policy in general. Targeting only clear-cut infringements renders a paradoxical 

outcome: While the more economic approach calls for balancing the positive and negative 

impacts of an agreement on consumer welfare, enforcement has, in practice, come to revolve 

around clear-cut infringements of competition that do not require such an exercise.
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selection of cases thus renders the enforcement form-based. This generates uncertainty about 

the role of non-competition interests in the grey-zone and the applicable balancing principles. 

5. INSTRUMENT DISCRETION 

Instrument discretion refers to the possibility of using alternative regulatory mechanisms to assess 

an anti-competitive agreement. For instance, certain competition enforcers may apply rules of 

sector regulation, undertake markets-work (i.e. sector inquiries or market studies), or issue 

informal ex-ante opinions instead of pursuing an Article 101 TFEU infringement proceeding. In 

addition, the NCAs have a wide margin of discretion to decide whether to classify an agreement as 

mixed or purely national (i.e. whether it has an effect on trade between Member States). 

Classifying an agreement as purely national may subject it to a different balancing regime.  

Instrument discretion is an extension of the competition enforcers’ priority setting powers. 

Enforcers not only have the power to refrain from enforcing Article 101 TFEU but can also 

address anti-competitive agreements by employing alternative enforcement instruments. This 

section demonstrates how those regulatory mechanisms each strike a different balance 

between competition and non-competition interests. 

5.1. Sector regulation  

Certain anti-competitive agreements may fall under the scope of both Article 101 TFEU and specific 

rules of sector regulation. In such an event, the competition enforcer and/or the relevant sector 

regulator must decide whether to enforce Article 101 TFEU, the rules of sector regulation, or both. 

The prospect of enforcing rules of sector regulation instead of Article 101 TFEU is embedded 

in Article 3 of Regulation 1/2003. Article 3(1) orders NCAs and national courts to apply Article 

101 TFEU when they apply national competition law. Yet, the Article does not prohibit decisions 

not to apply EU or national competition law. On the contrary, as detailed in Chapter 6 Section 1, 

Article 3(3) provides that EU competition law does not preclude the application of a national law 

that predominantly pursues a different objective. Therefore, an NCA or a sector regulator may 

apply the rules of a sector-specific regulation instead of enforcing Article 101 TFEU. 

Applying sector regulation instead of Article 101 TFEU has a significant impact on balancing. 

First, sector regulation often does not have the same aim as competition law. Sector regulation 
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narrow consumer welfare. It is often directed at securing a broad range of social objectives such as 

ensuring the security of supply, providing an essential but uneconomic service, protecting 

vulnerable consumers, and reaching environmental or redistributive goals. Consequently, sector 

regulation strikes a different balance between competition and non-competition interests.
1659

 

Second, the application of sector regulation is grounded on different substantive, 

procedural, and institutional enforcement settings, which in turn confers a different balancing 

method. Most noticeably, contrary to the enforcement of Article 101 TFEU following 

modernisation, sector regulation is typically applied ex-ante, aiming to dictate the behaviour of 

undertakings. In this sense, such a balancing method resembles balancing by accepting 

commitments, as discussed in Chapter 7 Section 2.  

Finally, rules of sector regulation are more prone to political influence in comparison with 

Article 101 TFEU. Sector regulation is based on national laws which are controlled by the national 

parliaments and governments.
1660

 Furthermore, their application is not subject to scrutiny on 

behalf of the Commission and ECN to assess their compatibility with EU competition law.
1661

 

The choice between Article 101 TFEU and rules of sector regulation is especially critical for 

NCAs that are mandated to enforce sector regulation in addition to competition law (e.g. the 

Dutch, French, UK, and recently also the German NCAs).
1662

 The UK enforcement regime 

provides an illustrative example. According to British law, the CMA and certain sector regulators 

are vested with concurrent powers to apply EU and national competition laws.
1663

 Each case is 

allocated to the authority that is “better or best placed to do so”.
1664

 When a case is allocated to 

a sector regulator, the regulator must decide whether to use its competition law or dedicated 

sectoral powers. At the same time, not all sector regulators primarily aim to ensure competition 

goals. The House of Lords Select Committee on Regulators, for instance, has noted that the 

promotion of competition is just one of the sector regulators’ objectives and that the manner of 
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balancing between the objectives is not obvious.
1665

 In particular, the UK health regulator does 

not have an active duty to promote competition. It is merely required to protect choices and 

prevent anti-competitive agreements.
1666

 

NCAs have regularly refrained from enforcing Article 101 TFEU when sector-specific rules are 

available. In the UK, the provision was applied considerably less often than in other, even much 

smaller, jurisdictions.
1667

 The sector regulators seldom used Article 101 TFEU and preferred to rely 

on their sector regulation powers.
1668

 In Energy Trade Association (2013), for instance, the British 

Gas and Electricity Markets Authority (Ofgem) explained that it “considers that its resources would 

likely be better devoted to further work on the regulatory environment” rather than conducting an 

Article 101 TFEU proceeding.
1669

 Moreover, the vast majority of the few Article 101 TFEU 

proceedings examined by the sector regulators have resulted either in commitments or non-

infringement decisions.
1670

 In fact, as a result of the sparing use of Article 101 TFEU, The Enterprise 

and Regulatory Reform Act of 2013 required all sector regulators, for the first time, to determine on 

a case-by-case basis whether the use of its competition law powers was “more appropriate” than 

using its special sectoral powers.
1671

 Nevertheless, the empirical findings do not indicate an increase 

in the enforcement of Article 101 TFEU by sector regulators since the reform. 

Moreover, balancing by opting for sector regulation was also evident in the Netherlands and 

Germany, where the NCAs abstained from pursuing anti-competitive agreements that were 

protected by sector regulation. In the Netherlands, the Healthcare Market Regulation Act of 
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2006 introduced a system of sector-specific competition that enjoys primacy over general 

competition rules.
1672

 The healthcare authority is entrusted with the application of ex-ante 

controls, including the power to impose general obligations on all market parties by intervening 

in contract terms.
1673

 In NZA (2012), the Dutch NCA held that in light of such a regulation, it 

would not give priority to complaints alleging anti-competitive behaviour in the health insurance 

market.
1674

 Similarly, the German NCA has declared the if an agreement falls under a sector-

specific regulation beyond the NCA’s competence, it will generally refrain from investigating it, 

leaving the matter to the relevant sector regulator instead.
1675

 

5.2. Markets-work (sector inquiries and market studies) 

As with reliance on rules of sector regulation rather than Article 101 TFEU, a competition 

enforcer may circumvent the application of this provision by ordering a markets-work. Markets-

work is defined as the powers vested with an enforcer to conduct an investigation into the 

functioning of a specific sector, market, or type of an agreement outside the scope of an 

infringement procedure.
1676

 The name, scope, and methodology for carrying out such 

investigations vary considerably between competition enforcers.
1677

 Yet, all of the investigations 

are characterised by the fact that they aim to understand competition concerns rather than 

correct a specific infringement. As with sector regulation, the enforcers have the discretion to 

decide whether to address the matter by using Article 101 TFEU, market works, or both.
1678

 This 

choice dictates the role reserved to non-competition interests.  

Former Competition Commissioner Kroes has asserted that the Commission’s power to 

conclude so-called sector inquiries provides it with a means to strike the right balance between 

1672
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competition policy and regulatory intervention.
1679

 Indeed, the Commission has mainly used 

sector inquiries to assess markets that raise balancing questions, such as telecommunications, 

healthcare, energy, and financial services.
1680

 The use of markets-work instead of Article 101 

TFEU allows the Commission to recommend introducing ex-ante sector-specific measures to 

regulate markets and to take non-competition interests into account beyond what it would be 

willing to consider under Article 101(3) TFEU.
1681

 Moreover, it has been suggested that political 

interests have influenced the Commission’s sector inquiries. Scholars have voiced concerns 

about the politicisation of the Commission’s sector inquiries, whereby the investigation is 

deployed to achieve political aims rather than merely as an information-gathering exercise.
1682

 

The UK practice provides another example of how non-competition interests may be 

assimilated into markets-work. The UK investigations, known as market studies,
1683

 demand 

consideration of the effect of the proposed remedy on consumer detriment and the conditions 

of regulated sectors.
1684

 This has been interpreted to include a variety of non-competition 

interests, including innovation, promoting well-informed consumers, and needs of regulated 

sectors.
1685

 Moreover, the balancing embodied in market studies is also supported by the power 

of the UK Secretary of State to intervene in cases that raise defined public interest issues.
1686

 

Freeman, the former chairman of the UK Competition Commission, has explained that 

market investigations often involve the consideration of even broader non-economic benefits, 

1679
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noting that the NCA balanced harm to competition against interests related to industrial policy, 

intellectual property, public health, social policy, the environment and defence.
1687

 He also 

noted that “the resolution and synthesis - choosing which policy should prevail over others” was 

central to the process of the NCA’s administration.
1688

 Markets-work, therefore, may take a 

broad range of non-competition interests into account. 

5.3. Informal ex-ante opinions 

Informal ex-ante opinions were at the core of Article 101 TFEU enforcement prior to 

modernisation. From the early 1970s, the Commission used informal comfort letters to 

terminate proceedings without issuing a formal decision. As elaborated in Chapter 2 Section 3.2, 

the Commission declared that it used comfort letters to deal with notified agreements ''which at 

first sight” did not raise competition concerns.
1689

 While Regulation 1/2003 instigated the ex-

post enforcement regime, the Commission and some of the NCAs are still competent to issue 

informal ex-ante opinions analysing the compatibility of specific agreements with the Article.
1690

 

Those informal opinions may provide a general analysis of the competition concerns, declare 

that an agreement is compatible or incompatible with Article 101 TFEU, or offer 

recommendations to address the competition concerns.    

Informal ex-ante opinions provide competition enforcers with an attractive balancing tool. 

First, they offer enforcers an opportunity to clarify the law on the compatibility of an agreement 

with Article 101 TFEU. For instance, certain landmark balancing cases, such as EACEM 

(1998),
1691

 were adopted in the form of comfort letters. Moreover, many NCA landmark cases 

that shaped their approach to balancing under Article 101(3) TFEU were issued in the form of 

informal opinions.
1692

 

Second, informal ex-ante opinions allow competition enforcers to negotiate the terms of 

agreements with undertakings, entrusting them with market regulation tools similar to markets-

works or commitments.
1693
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Third, informal ex-ante opinions may bring infringements to an end without declaring so 

openly or imposing a fine. For example, in Royal Dutch Society for Physical Therapy (2011), the 

Dutch NCA held that an advice given by the society to its members to coordinate their 

agreements with health insurers might be incompatible with competition law. Yet, it issued an 

“informal warning” instead of a prohibition decision.
1694

 Similarly, the UK NCA issued warning 

and advisory letters to undertakings to address possible infringements in areas that had not 

been prioritised by the authority.
1695

    

Finally, informal measures are not binding. Thus, they are not liable to judicial review
1696

 or 

to notification and scrutiny by the ECN.
1697

 Accordingly, competition enforcers may examine 

sensitive balancing issues with a lower risk of facing legal or political challenges.     

Although informal opinions are an attractive balancing tool from the point of view of the 

enforcers, they carry the same disadvantages as the application of Article 101(1) and (3) TFEU 

balancing tools prior to modernisation.
1698

 Hence, scholars have warned that the frequent use of 

informal ex-ante opinions would reintroduce the notification regime through the back door.
1699

 One 

of those concerns relates to the fact that ex-ante informal opinions are not binding. Shrimp Fishery 

(2011, 2013, 2016), for example, shows that the Commission and EU Courts did not ascribe 

significant weight to such opinions. In 2011, the Dutch NCA examined an agreement between the 

members of shrimp-fishing trade associations aimed at sustainability-related interests. The NCA was 

generally supportive of the initiative. It held that mandatory sustainable fishing techniques could 

contribute to more sustainable fisheries and that such a benefit could be justified under Article 

101(3) TFEU.
1700

 Yet, when the Commission re-examined some of the same restrictions of 

competition two years later, it rejected the undertakings’ claim that the Dutch NCA’s informal 
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indispensable if the shrimp population was not in danger. 
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opinion should be taken into account. The Commission maintained that the NCA’s assessment was 

informal, applied ex-ante to the relevant agreements, and without full knowledge of the facts.
1701

 In 

fact, the NCA’s opinion did not even qualify as a mitigating factor for calculating the fines.
1702

 Thus, 

although informal opinions are an important source for understanding the NCAs’ approaches to 

balancing, the Commission or the EU Courts might not respect them. 

The empirical findings reveal that informal ex-ante opinions have played a significant balancing 

role. At the EU level, they were mainly used prior modernisation. Although most comfort letters 

issued prior to modernisation are unpublished, since 1990 the Commission has circulated general 

information specifying the reasons for closing a case by means of a comfort letter. This 

information, which is summarised in Figure 8.5, illustrates that comfort letters have regularly been 

used to conclude investigations into agreements that benefited from Article 101(3) TFEU individual 

exemptions or BERs. The empirical findings further reveal that following modernisation, the 

Commission has chosen not to issue informal guidance, although it is competent to do so. 

Figure 8.5: Comfort letters 
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others (Germany
1707

 and Hungary
1708

). Table 8.2 examines the debate over substantive balancing 

tools that has taken place before the competition enforcers and that has formalised the process 

of issuing informal opinions. It indicates the percentage of informal opinions in which the 

balancing tools of Article 101(1) and (3) TFEU and BER were discussed, in comparison with the 

number of other types of proceedings in which those balancing tools were discussed (in 

brackets).     

Table 8.2: Substantive balancing tools in informal ex-ante opinions 

 101(1) TFEU 101(3) TFEU BER 
FR 78% (43%)

1709
 34% (10%) 34% (10%) 

NL  38% (32%) 34% (14%) 7% (8%) 
UK

1710
 100% (19%) 50% (28%) 0% (35%) 

 

The table shows that informal opinions delivered by the French, Dutch, and UK NCAs were 

more likely to involve discussion about substantive balancing tools in comparison with other 

types of proceedings. This might imply that informal ex-ante opinions offer a more attractive 

balancing venue from the standpoint of the NCAs.  
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5.4. Effect on trade test  

After commencing an investigation, an NCA must decide whether to apply Article 101 TFEU or to 

examine the case solely under national law. In other words, it must determine whether the 

agreement affects trade between Member States. This choice may have significant bearing on the 

applicable procedural and substantive rules.
1711

 In turn, it may also have a direct impact on balancing. 

First, the classification determines the applicable law. As detailed in the previous chapters, 

some Member States have adopted unique balancing tools and interpretations that solely apply 

to purely national cases.
1712

 Hence, only an agreement that is classified as purely national could 

be granted an exception under such national rules.    

Second, the classification defines the applicable procedural safeguards. In particular, 

Regulation 1/2003 demands that NCAs inform the Commission before taking certain 

enforcement actions with respect to mixed-cases.
1713

 This allows the Commission to intervene if 

there is a serious risk of incoherence, by taking up a case and relieving an NCA of its 

competence to apply Article 101 TFEU to such an agreement. Purely national cases are not 

subject to a similar scrutiny.  

The various substantive laws and procedural safeguards may induce an NCA to classify a 

borderline case as purely national, especially when the case involves complex balancing 

questions. As Riley has maintained, “no public official will rationally choose a procedure that 

places additional evidential and procedural burdens upon his or her case, when another 

procedure, often word for word the same text, relying on the same case law, and with the same 

legal effect, is available”.
1714

 

This is especially true since NCAs enjoy a wide margin of discretion to determine whether an 

agreement affects trade between Member States.
1715

 Despite its great significance, there is no 

clear and harmonised test for measuring such an effect. It is not defined in EU primary or 

1711
 For an illuminating overview, see (Botta et al. 2015). 

1712
 See Chapter 3, Section 6; Chapter 4, Section 5.1; Chapter 5, Section 4; and Chapter 6. 

1713
 Regulation 1/2003, Articles 11(3), (4) and (6). See Chapter 2, Section 3.3.3. 

1714
 (Riley 2003b), 613, also see page 664. (Gerber 1998), 398 further suggests that NCA officials may 
favour national proceedings since they are primarily responsible for the development and 
enforcement of their own national competition laws, and it is the performance of this task for which 
they are likely to be primarily evaluated. He claims that these laws reflect national values and 
objectives, which the national officials are committed to professionally and often personally. 

1715
 (Botta et al. 2015), 1249, 1271. 
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secondary law, and the EU Courts have not provided a precise definition.
1716

 The Commission’s 

Effect on Trade Notice (2004) offers non-binding guidance.
1717 

Ironically, the effect on trade 

test, which aims to “define the boundary between the areas respectively covered by Community 

law and the law of the Member States”,
1718

 is defined by national law.  

Indeed, empirical studies have already revealed that some NCAs have adopted a narrow 

interpretation of the test in comparison to the CJEU’s and Commission’s approaches.
1719

 

Moreover, some national courts have adopted different approaches than their respective 

NCAs.
1720

 The German Verta/Danzer (2004, 2005) decisions provide an illustrative example. As 

described in Chapter 2 Section 6.2.2, German competition law provides for a special exception 

for purely national agreements aimed at rationalising economic activities and improving the 

competitiveness of SMEs. In Verta/Danzer, the NCA relied on the Commission’s Effect on Trade 

Notice to refuse to apply this exception.
1721

 However, the appeals court overturned that finding. 

It held that the agreement was purely national since it did not affect trade by its very nature. 

The Court criticised the NCA for basing its assessment on the Commission’s Notice, which was 

not binding on the Member States.
1722

 

For essentially the same reasons, it is difficult to use an empirical method to pinpoint cases 

that have been classified as purely national for the purpose of benefiting from a national 

exception. Since there is no single test for this classification, it is difficult to challenge the 

validity of an NCA’s decision in a specific case. Nevertheless, an aggregated overview of the 

NCAs’ classifications can provide some indication of the existence of a balancing by the effect 

on trade test. To this end, Figure 8.6 presents the ratio of proceedings that were classified by 

the NCAs as mixed-cases (blue areas) and purely national (red areas). In some cases, the NCAs 

did not indicate whether the case was mixed or purely national (green areas). 
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1720
 See a list of examples in Commission Staff Working Paper accompanying the Report on the 
Functioning of Regulation 1/2003 (2009), para 150. 

1721
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1722
 I2-Kart 12/04 (V) Verta/Danzer (2005), para 27-36. 
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The Court criticised the NCA for basing its assessment on the Commission’s Notice, which was 

not binding on the Member States.1722 

For essentially the same reasons, it is difficult to use an empirical method to pinpoint cases 

that have been classified as purely national for the purpose of benefiting from a national 

exception. Since there is no single test for this classification, it is difficult to challenge the 

validity of an NCA’s decision in a specific case. Nevertheless, an aggregated overview of the 

NCAs’ classifications can provide some indication of the existence of a balancing by the effect 

on trade test. To this end, Figure 8.6 presents the ratio of proceedings that were classified by 

the NCAs as mixed-cases (blue areas) and purely national (red areas). In some cases, the NCAs 

did not indicate whether the case was mixed or purely national (green areas). 
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The figure hints at the possibility of balancing under the effect on trade test, especially in 

certain Member States. For instance, it illustrates that Article 101(1) TFEU balancing tools were 

frequently accepted in purely national cases. Similarly, it shows that in the cases in which Article 

101(3) TFEU was invoked in France and Hungary, it was slightly more likely to be accepted in 

purely national cases in comparison to mixed-cases. The figure also reveals that informal 

commitments were more frequently accepted in purely national cases (with the exception of 

Germany and France). While those examples are far from decisive, they could suggest that 

NCAs prefer to use their own national laws to balance instead of relying on Article 101 TFEU. 

5.5. Interim conclusion 

This section has shown that competition enforcers enjoy significant instrument discretion to 

apply rules of sector regulation, conduct markets-work, adopt informal opinions, or apply 

national competition law instead of enforcing Article 101 TFEU. By using these alternative legal 

mechanisms, they can take account of non-competition interests outside the substantive scope 

of EU competition law, and often without declaring so explicitly. This opens the door to taking a 

wide range of non-economic benefits into account, and the use of exclusion and legal balancing 

processes instead of economic analysis. Those balancing tools often pursue regulatory 

balancing aims to shape markets, thus going beyond a mere correction of the anti-competitive 

behaviour of the undertakings concerned.
1723

 Hence, balancing by means of instrument 

discretion has seriously jeopardised the effectiveness of balancing. 

Furthermore, because balancing by instrument discretion is not bound by the rules of EU 

competition law, such balancing raises uniformity and legal certainty concerns. Similar balancing 

questions may be addressed by divergent legal mechanisms in the various Member States, leading 

to fragmentation and hindering the predictability of the legal framework governing balancing.     

6. OUTCOME DISCRETION 

6.1. Balancing tool  

The competition enforcers have outcome discretion, namely the power to select from a wide array 

of remedies to bring an enforcement proceeding to an end:
1724

 First, a competition enforcer may 

adopt an infringement decision. In that is the case, the enforcer must decide whether to impose a 

1723
 On the differences between corrective and regulatory balancing aims see Chapter 1, Section 4.1.3. 

1724
 Also see (Van Bael 1993), 734-737; (Petit 2010), 56. 
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fine for the infringement and if so to set its level. Second, as an alternative, an enforcer can 

choose from a toolbox of negotiated remedies, such as formal and informal commitments or 

settlements.
1725

 Third, if a competition enforcer finds that no infringement of Article 101 TFEU has 

taken place, it may bring the proceeding to an end (“inapplicability decision”). This can take the 

form of a reasoned formal or informal decision, a short summary of the competition analysis, or 

by terminating the proceedings with no further notice or reasoning.  

The selection of remedies affects balancing. The balancing embedded in calculating a fine 

and adopting a commitment decision was discussed in Chapter 7. Therefore, this section is 

dedicated exclusively to the third type of outcome discretion, i.e. balancing by means of an 

inapplicability decision.  

Inapplicability decisions are an important enforcement instrument, as they clarify the 

boundaries between lawful and unlawful conduct.
1726

 Since the wording of Article 101 TFEU is 

vague, the role of non-competition interests is defined by the decisions of the Commission and 

the judgments of the EU courts. Inapplicability decisions, therefore, afford the competition 

enforcers an opportunity to demonstrate how the balancing tools can be successfully applied in 

the context of a specific case. As such, they are crucial for the development of the law, policy, 

and practice on the balance between competition and non-competition interests.
1727

 

This is especially true under the enforcement regime of Regulation 1/2003. Under the self-

assessment decentralised regime, the Commission’s inapplicability decisions are an important 

means of advising undertakings, NCAs, and national courts about the Commission’s approach to 

balancing. Similarly, the NCAs’ inapplicability decisions provide a critical source of information 

for understanding and evaluating the various NCA approaches to balancing. Nevertheless, as 

the next section shows, the Commission and many of the NCAs have made only little use of 

such instruments following modernisation.  
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6.2. Scope of outcome discretion  

Prior to modernisation, the Commission regularly issued formal inapplicability decisions and 

informal comfort letters declaring that an agreement did not fall under Article 101(1) TFEU or 

could be exempted under Article 101(3) TFEU.
1728

 As part of the switch from a notification to a 

self-assessment regime, the enforcement of Article 101 TFEU now focuses on infringement 

decisions. The Commission has declared that when undertakings provide a valid justification for 

their conduct, i.e. if Article 101(3) TFEU is likely to be fulfilled, it will often not pursue a case 

any further.
1729

 Yet, Regulation 1/2003 still leaves room for issuing inapplicability decisions in 

the form of formal positive decisions
1730

 and informal guidance letters.
1731

 The Commission 

stated in its Modernisation White Paper that it would use such measures when “a transaction 

raises a question that is new”, thereby aiming to “provide the market with guidance regarding 

the Commission’s approach to certain restrictions”.
1732

  

Inapplicability decisions might have served as an information channel allowing the 

Commission to explain how Article 101(1) and (3) TFEU substantive balancing tools can be 

successfully applied in the circumstances of a specific case.
1733

 Yet, as illustrated below, the 

empirical findings confirm that the Commission did not adopt any inapplicability decisions 

following modernisation. By exercising its outcome discretion, it consciously chose not to 

engage in the debate on the role of non-competition interests under Article 101 TFEU. Instead, 

the Commission has declared that if it found that an anti-competitive agreement could be saved 

under Article 101(3) TFEU it would “simply not bring a case or close a case that had already 

been opened”, without reasoning.
1734

 

At the national level, the NCAs have just a limited power to adopt inapplicability decisions. 

Article 5 of Regulation 1/2003 provides that an NCA may merely decide that there are “no 

grounds for action” on its part.
1735

 In Tele2Polska (2011) the CJEU clarified that Article 5 entails 

that an NCA does not have the power to formally declare that Article 102 TFEU is inapplicable, 

1728
 See Figure 3.1 and Figure 8.5. 

1729
 Report on the Functioning of Regulation 1/2003 (2009), para 26. 

1730
 Regulation 1/2003, Article 10. Also see Chapter 2, Section 3.3.3. 

1731
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1732
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1733
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1734
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1735
 On “no ground for action” decisions see Chapter 2, Section 3.3.3. 

6.2. Scope of outcome discretion  

Prior to modernisation, the Commission regularly issued formal inapplicability decisions and 

informal comfort letters declaring that an agreement did not fall under Article 101(1) TFEU or 

could be exempted under Article 101(3) TFEU.1728 As part of the switch from a notification to a 

self-assessment regime, the enforcement of Article 101 TFEU now focuses on infringement 

decisions. The Commission has declared that when undertakings provide a valid justification for 

their conduct, i.e. if Article 101(3) TFEU is likely to be fulfilled, it will often not pursue a case 

any further.1729 Yet, Regulation 1/2003 still leaves room for issuing inapplicability decisions in 

the form of formal positive decisions1730 and informal guidance letters.1731 The Commission 

stated in its Modernisation White Paper that it would use such measures when “a transaction 

raises a question that is new”, thereby aiming to “provide the market with guidance regarding 

the Commission’s approach to certain restrictions”.1732  

Inapplicability decisions might have served as an information channel allowing the 

Commission to explain how Article 101(1) and (3) TFEU substantive balancing tools can be 

successfully applied in the circumstances of a specific case.1733 Yet, as illustrated below, the 

empirical findings confirm that the Commission did not adopt any inapplicability decisions 

following modernisation. By exercising its outcome discretion, it consciously chose not to 

engage in the debate on the role of non-competition interests under Article 101 TFEU. Instead, 

the Commission has declared that if it found that an anti-competitive agreement could be saved 

under Article 101(3) TFEU it would “simply not bring a case or close a case that had already 

been opened”, without reasoning.1734 

At the national level, the NCAs have just a limited power to adopt inapplicability decisions. 

Article 5 of Regulation 1/2003 provides that an NCA may merely decide that there are “no 

grounds for action” on its part.1735 In Tele2Polska (2011) the CJEU clarified that Article 5 entails 

that an NCA does not have the power to formally declare that Article 102 TFEU is inapplicable, 

1728 See Figure 3.1 and Figure 8.5. 
1729 Report on the Functioning of Regulation 1/2003 (2009), para 26. 
1730 Regulation 1/2003, Article 10. Also see Chapter 2, Section 3.3.3. 
1731 See Section 5.3 above. 
1732 Modernisation White Paper (1999), para 88. 
1733 See Section 5.3 above. 
1734 The Commission in OECD The Role of Efficiency Claims in Antitrust Proceedings (2012), 90. 
1735 On “no ground for action” decisions see Chapter 2, Section 3.3.3. 

6.2. Scope of outcome discretion  

Prior to modernisation, the Commission regularly issued formal inapplicability decisions and 

informal comfort letters declaring that an agreement did not fall under Article 101(1) TFEU or 

could be exempted under Article 101(3) TFEU.1728 As part of the switch from a notification to a 

self-assessment regime, the enforcement of Article 101 TFEU now focuses on infringement 

decisions. The Commission has declared that when undertakings provide a valid justification for 

their conduct, i.e. if Article 101(3) TFEU is likely to be fulfilled, it will often not pursue a case 

any further.1729 Yet, Regulation 1/2003 still leaves room for issuing inapplicability decisions in 

the form of formal positive decisions1730 and informal guidance letters.1731 The Commission 

stated in its Modernisation White Paper that it would use such measures when “a transaction 

raises a question that is new”, thereby aiming to “provide the market with guidance regarding 

the Commission’s approach to certain restrictions”.1732  

Inapplicability decisions might have served as an information channel allowing the 

Commission to explain how Article 101(1) and (3) TFEU substantive balancing tools can be 

successfully applied in the circumstances of a specific case.1733 Yet, as illustrated below, the 

empirical findings confirm that the Commission did not adopt any inapplicability decisions 

following modernisation. By exercising its outcome discretion, it consciously chose not to 

engage in the debate on the role of non-competition interests under Article 101 TFEU. Instead, 

the Commission has declared that if it found that an anti-competitive agreement could be saved 

under Article 101(3) TFEU it would “simply not bring a case or close a case that had already 

been opened”, without reasoning.1734 

At the national level, the NCAs have just a limited power to adopt inapplicability decisions. 

Article 5 of Regulation 1/2003 provides that an NCA may merely decide that there are “no 

grounds for action” on its part.1735 In Tele2Polska (2011) the CJEU clarified that Article 5 entails 

that an NCA does not have the power to formally declare that Article 102 TFEU is inapplicable, 

1728 See Figure 3.1 and Figure 8.5. 
1729 Report on the Functioning of Regulation 1/2003 (2009), para 26. 
1730 Regulation 1/2003, Article 10. Also see Chapter 2, Section 3.3.3. 
1731 See Section 5.3 above. 
1732 Modernisation White Paper (1999), para 88. 
1733 See Section 5.3 above. 
1734 The Commission in OECD The Role of Efficiency Claims in Antitrust Proceedings (2012), 90. 
1735 On “no ground for action” decisions see Chapter 2, Section 3.3.3. 



even if it is competent to do so under national procedural law.
1736

 The same logic also applies to 

Article 101 TFEU. In other words, an NCA’s finding of inapplicability is not binding on the 

Commission or on other NCAs. 

Commentators have contended that the CJEU’s interpretation of Article 5 discouraged NCAs from 

pursuing complex cases.
1737

 They have argued that NCAs would avoid dedicating their scarce 

enforcement efforts to cases that might be concluded without generating any observable decision 

output. Accordingly, NCAs would be unlikely to pursue borderline cases (e.g. cases involving 

balancing) and more inclined to investigate clear-cut cases regardless of their impact on competition.  

Nonetheless, some NCAs have, in practice, adopted inapplicability decisions. The form and 

frequency of such decisions are dependent on national law. For example, the German,
1738

 

Hungarian,
1739

 and UK
1740

 NCAs are competent to adopt formal inapplicability decisions. 

Although a finding of inapplicability is not binding in and of itself, those decisions often provide 

a detailed analysis of the NCAs’ interpretation of Article 101(1) and (3) TFEU balancing tools. 

They explain the NCAs’ approaches to the role of non-competition interests under Article 101 

TFEU. The French, Dutch, and UK NCAs may adopt informal decisions of inapplicability.
1741

 

Not all inapplicability decisions are subject to judicial review. As non-binding measures, 

informal inapplicability decisions are not liable to judicial review.
1742

 On the other hand, the 

Commission’s positive decisions,
1743

 as well as the formal decisions of most NCAs, are in 

principle subject to judicial review.
1744

 Yet, in practice, they are unlikely to be appealed. 

Undertakings usually have no incentive to challenge a declaration that an agreement is not 

prohibited, and third-party appeals against inapplicability decisions are not available in all 

1736
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 (Petit 2011); (Svetlicinii et al. 2018), 8. 

1738
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output. Accordingly, NCAs would be unlikely to pursue borderline cases (e.g. cases involving 

balancing) and more inclined to investigate clear-cut cases regardless of their impact on competition.  

Nonetheless, some NCAs have, in practice, adopted inapplicability decisions. The form and 

frequency of such decisions are dependent on national law. For example, the German,1738 

Hungarian, 1739  and UK 1740  NCAs are competent to adopt formal inapplicability decisions. 

Although a finding of inapplicability is not binding in and of itself, those decisions often provide 

a detailed analysis of the NCAs’ interpretation of Article 101(1) and (3) TFEU balancing tools. 

They explain the NCAs’ approaches to the role of non-competition interests under Article 101 

TFEU. The French, Dutch, and UK NCAs may adopt informal decisions of inapplicability.1741 

Not all inapplicability decisions are subject to judicial review. As non-binding measures, 

informal inapplicability decisions are not liable to judicial review.1742 On the other hand, the 

Commission’s positive decisions,1743  as well as the formal decisions of most NCAs, are in 

principle subject to judicial review. 1744  Yet, in practice, they are unlikely to be appealed. 

Undertakings usually have no incentive to challenge a declaration that an agreement is not 

prohibited, and third-party appeals against inapplicability decisions are not available in all 
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jurisdictions (e.g. in Hungary).
1745

 In light of the above, the balancing comprised in 

inapplicability decisions is unlikely to be reviewed by EU or national courts.  

Detailed and reasoned inapplicability decisions can promote the legal certainty of balancing 

by communicating the competition enforcers’ approach.
1746

 This increases transparency and 

helps undertakings predict the competition enforcers’ future decisions. Such information can 

also indirectly promote uniformity by providing the basis for a discussion on the inconsistencies 

between the various enforcers. However, inapplicability decisions may have the opposite effect 

if they do not sufficiently clarify the analysis.  

For example, in Animal Welfare Initiative (2017), the German NCA issued a press release 

declaring that it had “no objections” to the Tierwohl project aimed at promoting animal welfare in 

livestock production.
1747

 The project involved an agreement between players in the agriculture, 

meat production, and food retail sectors, introducing labels indicating that the meat was produced 

subject to animal welfare criteria. It was mainly financed by the four largest food retailers, which 

paid a fixed amount for any poultry meat sold via the initiative. The German NCA explained that 

although the project involved the coordination of “factors relevant to competition”, it would be 

“tolerated” as far as “the consumer really benefits from such initiative”. Accordingly, the plan has 

been accepted for a transitional period of approximately two years, following which it must be 

modified to create greater consumer transparency regarding the source of the meat.  

Notably, the press release does not specify the legal source that led the NCA to “tolerate” 

the agreement (e.g. Article 101(3) TFEU exception or one of the Article 101(1) TFEU balancing 

tools), the restrictions imposed and the competition concerns, the benefits justifying an 

exception, the balancing process and the evidence supporting it. Hence, it is very difficult to 

evaluate the NCA’s decision, to deduce the relevant balancing principles, and to compare it with 

similar decisions of other NCAs (e.g. Dutch Chicken of Tomorrow (2015), and French Fair Trade 

(2006)).
1748

 Consequently, the German press release has only created further uncertainty as to 

the German approach to non-competition interests under Article 101 TFEU. 
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6.3. Empirical indications 

The empirical findings presented throughout this dissertation have outlined the use of inapplicability 

decisions by the various competition enforcers. They have illustrated that in the past, the 

Commission regularly issued formal and informal inapplicability decisions.
1749

 This changed, 

however, following modernisation. Since May 2004, the Commission has never adopted a formal 

positive decision or an informal individual guidance explaining why an agreement fulfilled the four 

conditions of Article 101(3) TFEU.
1750

 Consequently, the Commission has not grasped the 

opportunity to clarify many of the open questions about balancing in the realm of Regulation 

1/2003 and the more economic approach.
1751

 At the same time, the Commission has issued a 

number of reasoned decisions rejecting complaints
1752

 inter-alia because an agreement could be 

justified by an Article 101(1) TFEU exception. Chapter 5 demonstrated that many of those 

clarifications are essential to understanding the Commission’s approach to balancing. 

The importance of inapplicability decisions is also illustrated by the decisions adopted at the 

national level. As elaborated throughout this dissertation, many of those inapplicability decisions 

provide a rich source of information to understand, analyse, and evaluate the NCAs’ approaches 

to balancing. 

6.4. Interim conclusion 

In recent years, scholars have increasingly criticised the Commission’s policy choice to refrain 

from adopting inapplicability decisions,
1753

 pointing out that inapplicability decisions are an 

important tool to foster compliance with EU competition law, promote legal certainty, and avoid 

fragmentation in the interpretation of Article 101 TFEU. This section has shown that this was 

particularly crucial to the development of effective, certain, and uniform substantive balancing 

tools. By exercising its outcome discretion, the Commission avoided clarifying its position on 

many of the balancing questions presented throughout the dissertation. Agreements involving 

balancing questions went largely unreported, as they were closed without a reasoned decision 

1749
 See Chapter 3, Section 2; Chapter 4, Section 2; Chapter 5, Sections 2.1 and 3.1; and Section 5.3 above. 

1750
 See Figure 3.1. 

1751
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being issued. The lack of inapplicability decisions also prevented the EU Courts from appraising 

the Commission’s balancing approach. Since the Commission did not take up cases raising 

balancing questions, the EU Courts had only limited opportunities to review them on appeal. 

The role of non-competition interests in Article 101 TFEU following modernisation, as a result, 

has remained unclear. 

Some NCAs, in contrast, did make use of inapplicability decisions. Although the frequency 

and form of those decisions varied considerably, they provided an important source of 

information for understanding the national approaches to balancing. At the same time, since 

national inapplicability decisions are not notified to the ECN,
1754

 they are not subject to 

Commission or ECN scrutiny. Consequently, the national interpretations of the balancing tools of 

Article 101 TFEU evolved in different directions, resulting in fragmented balancing.  

7. ECN+ DIRECTIVE: TOWARDS HARMONISATION OF PRIORITY SETTING?  

As elaborated in the previous sections and summarised by Section 8 below, the priority setting 

powers conferred to the Commission and NCAs by Regulation 1/2003 have a significant bearing 

on the effectiveness, uniformity, and legal certainty of balancing. Nevertheless, the Modernisation 

White Paper and Regulation 1/2003 attach few obligations to the application of those powers. 

Over the years, the Commission has gradually acknowledged the impact of priority setting 

under the decentralised enforcement regime.
1755

 In March 2017, as part of its ECN+ Directive 

Proposal, it took the first steps to regulate the exercise of the NCAs’ priority setting powers. 

After almost two years of deliberations, the Directive was finally adopted in December 2018. 

Notably, the Directive does not regard the effectiveness of priority setting as a stand-alone 

concern. Priority setting is seen as merely an instrument for safeguarding the NCAs’ 

independence from external intervention and political pressure from governments and other 

private or public entities.
1756

 Therefore, the Directive harmonises only three aspects of the 

NCAs’ target discretion in order to ensure their greater independence.
1757
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First, the Directive submits that NCAs should enjoy a degree of target discretion, namely the 

power to set their priorities for carrying out tasks related to enforcing Article 101 TFEU.
1758

 This 

obligation does not significantly alter the current legal framework, as all NCAs are already 

competent to open ex-officio investigations.
1759

  

Second, the Directive states that NCAs should have the power to reject complaints on 

priority grounds.
1760

 Accordingly, a duty to investigate all complaints, such as the one stemming 

from the French legality principle,
1761

 would no longer be compatible with EU law. This 

obligation may affect the types of cases investigated by the NCAs. As elaborated in Section 4.1 

above, a wide target discretion is prone to focus on clear-cut infringements of Article 101 TFEU 

and avoid borderline balancing cases.  

Finally, the Directive declares that NCAs should set their enforcement priorities 

independently, i.e. without taking instructions from public or private entities.
1762

 Yet, it adds 

that this “is without prejudice to the right of a government of a Member State to issue to 

national administrative competition authorities general policy rules or priority guidelines” as long 

as they are not related to a specific Article 101 TFEU enforcement proceeding.
1763

 As illustrated 

throughout this dissertation, this wording is not sufficient to shield NCA staff and management 

decisions from political influence. For instance, the Dutch NCA’s priority setting rule on 

suitability agreements, described in Section 4.1 above, provides that the NCA will not enforce 

an agreement that receives governmental support. This policy is not prohibited by the Directive. 

While the government’s view with regard to a specific agreement is an influential factor in the 

Dutch NCA’s policy choice, in the end, the decision is taken by the NCA alone. Similarly, as 

presented in Chapter 6 Section 3.4, several Hungarian and German laws limited the NCAs’ 

competence or incentive to pursue infringements of Article 101 TFEU in politically sensitive 

areas (e.g. agriculture, waste management tender, and forest services). Those rules were not 

worded in such a way that they related to “a specific proceeding”, and therefore might not be 

prohibited by the Directive. 
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priority grounds.1760 Accordingly, a duty to investigate all complaints, such as the one stemming 

from the French legality principle, 1761  would no longer be compatible with EU law. This 

obligation may affect the types of cases investigated by the NCAs. As elaborated in Section 4.1 

above, a wide target discretion is prone to focus on clear-cut infringements of Article 101 TFEU 

and avoid borderline balancing cases.  

Finally, the Directive declares that NCAs should set their enforcement priorities 

independently, i.e. without taking instructions from public or private entities.1762 Yet, it adds 

that this “is without prejudice to the right of a government of a Member State to issue to 

national administrative competition authorities general policy rules or priority guidelines” as long 

as they are not related to a specific Article 101 TFEU enforcement proceeding.1763 As illustrated 

throughout this dissertation, this wording is not sufficient to shield NCA staff and management 

decisions from political influence. For instance, the Dutch NCA’s priority setting rule on 

suitability agreements, described in Section 4.1 above, provides that the NCA will not enforce 

an agreement that receives governmental support. This policy is not prohibited by the Directive. 

While the government’s view with regard to a specific agreement is an influential factor in the 

Dutch NCA’s policy choice, in the end, the decision is taken by the NCA alone. Similarly, as 

presented in Chapter 6 Section 3.4, several Hungarian and German laws limited the NCAs’ 

competence or incentive to pursue infringements of Article 101 TFEU in politically sensitive 

areas (e.g. agriculture, waste management tender, and forest services). Those rules were not 

worded in such a way that they related to “a specific proceeding”, and therefore might not be 

prohibited by the Directive. 
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Against this background, the ECN+ Directive regulates merely the tip of the iceberg of 

priority setting. It simply aims to enhance the independence of NCAs when allocating their 

enforcement capabilities. The Directive does not deal with many of the core weaknesses of the 

current enforcement regime, which allows competition enforcers to directly or indirectly take 

non-competition interests into account when setting priorities. For instance, while it does not 

limit the types of benefits that can be taken into account, it does explain how they ought to be 

balanced against competition interests. 

The ECN+ Directive is not only insufficient but also runs counter to the main findings of this 

chapter. As discussed above and summarised below, the competition enforcers’ almost 

unrestricted priority setting powers have been used to account for non-competition interests in a 

manner that impedes the effectiveness, uniformity, and legal certainty of balancing. Yet, this 

section has revealed that instead of restricting or harmonising the use of such powers, the ECN+ 

Directive calls for enhancing the NCAs’ priority setting discretion.  

8. NORMATIVE BENCHMARKS 

As part of modernisation, the Commission advocated narrowing the room for non-competition 

interests under the substantive balancing tools. The previous chapters have illustrated that it 

limited the types of benefits that could be taken into account, called for an effects-based 

approach aimed at enhancing short-term narrow consumer welfare, and increased the quality 

and strength of evidence required to justify an exception. Subsequently, the Commission, as 

well as the NCAs, rarely invoked or accepted those substantive balancing tools to justify anti-

competitive agreements.
1764

 

This does not mean, however, that non-competition interests no longer play a role in the 

enforcement of Article 101 TFEU. Rather, this dissertation submits that the balancing has 

shifted from substantive to procedural balancing tools. In addition to balancing by means of 

negotiated commitments and moderating fines, as discussed in Chapter 7, implicit balancing is 

taking place by means of setting enforcement priorities. More specifically, this chapter has 

offered empirical, theoretical, and anecdotal evidence indicating that the competition enforcers 

have largely refrained from enforcing cases raising balancing questions. Consequently, 

undertakings can reasonably assume that restrictions of competition that to some extent 
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(a) prior to modernisation 

produce non-competition benefits will not be subject to Article 101 TFEU enforcement, even if 

the conditions of Article 101(1) and (3) TFEU have not been fulfilled.  

The shift from substantive to procedural balancing has significantly reduced the debate on the 

role of non-competition interests within the decisional practice. Yet, this chapter proposes that this 

has actually increased the role of non-competition interests under Article 101 TFEU. The 

competition enforcers’ priority setting powers are not confined to a legal or economic test and are 

largely implicit. Thus, they leave ample room for the consideration of non-competition interests. 

This has a direct negative impact on the effectiveness, uniformity, and legal certainty of balancing. 

  Figure 8.7: Priority setting and the normative benchmarks 

 
 
 
 
 
 
 
 
 
 

 

 

8.1. Effectiveness  

The effectiveness of competition enforcement depends on key aspects of competition policy 

design. This includes not only the content and scope of the substantive competition rules 

themselves but also the application of the enforcement powers embedded in detection, target, 

instrument, and outcome discretion.
1765

 One can distinguish between two aspects of effectiveness 

of balancing by priority setting: (i) protecting competition by deterring undertakings from 

concluding anti-competitive agreements that are ineligible for exceptions under the substantive 

balancing tools of Article 101(1) and (3) TFEU; and (ii) protecting competition in the course of the 

allocation of enforcement efforts. Both aspects are elaborated below. 
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 Deterrence  8.1.1.

The primary goal of competition law enforcement is to deter anticompetitive behaviour.
1766

 

Priority setting may impede the effectiveness of enforcement in general and balancing in 

particular when enforcement systematically ignores certain types of agreements or sectors.
1767

 

In particular, the tendency of many competition enforcers to pursue only clear-cut restrictions 

of competition and to avoid balancing questions (e.g. as a result of their detection and target 

discretion) entails that undertakings may not be deterred from concluding other types of anti-

competitive agreements. This is particularly true for the competition enforcers that announced 

in advance that they would focus their enforcement efforts on particular sectors or practices. 

Such announcements tend to reassure undertakings engaged in other anti-competitive practices 

that they will not be subject to infringement procedures, even if such agreements are ineligible 

for exceptions under Article 101(1) and (3) TFEU. 

Moreover, this chapter has yielded several conclusions about the effectiveness of Article 101 

TFEU enforcement as a whole. Deterrence requires that each competition enforcer ensure a 

sufficient level of enforcement of Article 101 TFEU, namely to enforce an adequate number of 

cases.
1768

Yet, the empirical findings presented in this chapter demonstrate that the level of 

enforcement is spread unevenly across the EU.
1769 

Figure 8.4 pointed out the relatively high 

level of enforcement in Member States such as France, Germany, Netherlands, and Hungary, 

and a low level in the UK.
1770

 The UK NCA has often used its instrument discretion to apply 

alternative regulatory mechanisms such as specific rules of sector regulation or markets-work. 

Such practices hinder the full effectiveness of Article 101 TFEU and limit deterrence. This 

chapter has also questioned the effectiveness of the Commission’s enforcement. It has 

illustrated that while the Commission’s enhanced priority setting powers, which were expected 

to increase the number of infringement decisions by relieving the Commission of its duty to 

examine all notified agreements,
1771

 did not result in a significant increase in the number of 

1766
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decisions. Rather, the Commission adopted a similar number of infringement decisions prior to 

and after modernisation, and almost no inapplicability decisions following modernisation.
1772

  

 Protection of competition interests  8.1.2.

A greater number of cases and stiffer sanctions do not necessarily lead to an increase in 

compliance with the law.
1773

 The effective allocation of priorities is also dependent on the level 

of protection this provides for competition interests. The balancing embedded in the selection of 

enforcement priorities is effective when it is based on economic benefits and economic or legal 

balancing processes (i.e. a consumer welfare or legal proportionality test) and is aimed at 

correcting infringements. Setting priorities on the basis of political interests, irrespective of the 

agreement’s actual impact on competition interests, is ineffective.
1774

 

The empirical findings demonstrate that the allocation of enforcement efforts has not always 

been guided by the impact of an agreement on competition, or even on consumer welfare. 

Rather, it has also taken non-competition interests into account. For example, when applying 

their detection discretion, the Commission and the German and UK NCAs opted for detection 

methods that were unlikely to reveal agreements involving balancing questions.
1775

 By applying 

their target discretion, the enforcers explicitly (France, Netherlands, and Hungary NCAs) or 

implicitly (Commission, Germany and UK NCAs) refrained from taking on cases involving 

balancing questions.
1776

 Finally, under some circumstances, alternative regulatory mechanisms 

were used to favour non-competition interests over competition, in reflection of the competition 

enforcers’ instrument discretion.
1777

 These results run counter to the more economic approach. 

The allocation of enforcement efforts was not based on a detailed analysis of each agreement’s 

effect on competition or consumer welfare. It took non-economic benefits into account that the 

Commission had declared could no longer be examined under Article 101 TFEU. 
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The allocation of enforcement efforts was not based on a detailed analysis of each agreement’s 
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Commission had declared could no longer be examined under Article 101 TFEU. 

 

 

 

1772 As empirically demonstrated in Section 4.3 above. This has also been observed by (Wils 2013). 
1773 (Kovacic 2015), 130. 
1774 See Chapter 1, Section 4.1. 
1775 See Section 3.3 above. 
1776 See Section 4.3 above. 
1777 See Section 5 above. 



8.2. Uniformity  

The competition enforcers’ priority setting powers have not been harmonised throughout the EU. 

As with other balancing tools, the substantive, procedural, and institutional aspects of balancing 

by priority setting diverge considerably across the Member States. The risk of fragmentation and 

inconsistent application, however, is especially evident in balancing by priority settings.  

As elaborated in the previous chapters, due to the open texture of the law and limited 

guidance from the EU Courts, competition enforcers enjoy a significant degree of discretion in 

shaping their interpretations of Article 101(1) and (3) TFEU balancing tools. They have some 

leeway to take account of non-competition interests in a manner that reflects their own 

understanding of their role under Article 101 TEFU. At the same time, competition enforcers are 

confined to the substantive limits of the law governing these balancing tools and are susceptible 

to judicial review.  

In comparison, competition enforcers have a carte blanche to balance by priority setting. 

There is no limit to the types of benefits they can take into account, the methods guiding the 

balancing, or the intensity of control. While enforcers cannot change the content of Article 101 

TFEU, priority setting allows them to overcome the substantive limits of the law and to take 

non-competition interests into account to a degree beyond what would have been possible 

otherwise. To this end, the diverging interpretations of the substantive balancing tools also 

inform the scope of balancing by means of priority setting. Indeed, “choices of priority are, to 

an important extent, a function of the competition law objectives and the country history, and 

its legal, political and economic culture”.
1778

 The de facto scope and interpretation of the 

prohibition of Article 101 TFEU, as a result, differ considerably across Member States, exposing 

undertakings to multiple balancing standards. 

8.3. Legal certainty  

The Commission has asserted that a decision on the priority stature of a case “is an internal 

decision of the Commission which does not create any legitimate expectation or any other legal 

rights”.
1779

 This chapter has challenged that statement. In particular, it has illustrated that 

priority setting decisions have hindered the legal certainty of balancing principles. 

1778
 UNCTAD Priority Setting and Discretionary Powers of Competition Authorities (2013), 17. 

1779
 40208 International Skating Union’s Eligibility rules (2017), para 317. 
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Balancing by priority setting facilitates non-competition interests on an unsystematic case-

by-case basis that is neither transparent nor predictable. Moreover, choosing cases that do not 

involve balancing questions has also prevented the emergence of a body of case law in which 

the Commission, NCAs and EU and national courts might have clarified if and how such interests 

could be taken into account under Article 101(1) and (3) TFEU or when shaping remedies. 

Especially following modernisation, such decisions and case law might have defined the limits 

and implications of the more economic approach to balancing.
1780

 

Paradoxically, while the substance of EU competition law expanded considerably following 

modernisation - by adopting abundant soft law mechanisms such as guidelines and notices - the 

enforcement of Article 101 TFEU in practice began to revolve around proving clear-cut 

infringements and the calculation of fines.
1781

 The assessment of an agreement’s effects, 

including weighing competition and non-competition interests, shifted to the almost unregulated 

realm of priority setting and negotiated remedies. Hence, the allocation of enforcement 

priorities not only hindered the effectiveness and uniformity of non-competition interests under 

Article 101 TFEU in general, but also impeded the effectiveness, uniformity, and legal certainty 

of other balancing tools.   

1780
 Also see (GCLC Annual Conference 2010), 58-76; (Bailey 2016), 131-132. More generally, see 
UNCTAD Relationship between Competition Authorities and Judiciaries (2016), 2. 

1781
 As proved empirically in this chapter. (Gerard 2011), 457 previously pointed to this paradox 
embedded in the Commission’s Article 101 TFEU enforcement following modernisation. 
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1. INTRODUCTION 

In 2004, the Commission declared that EU competition rules “have as their objective the 

protection of competition on the market and cannot be detached from this objective”.
1782

 

Departing from its and the EU Courts’ previous policy, the Commission maintained that only 

objective economic efficiencies could be taken into account when applying Article 101 TFEU.
1783

 

Non-economic social and political interests could no longer be used to justify an otherwise anti-

competitive agreement, at least when they could not be expressed in monetary terms. At the 

same time, the Commission has continued to insist that Article 101 TEFU incorporates non-

competition interests. Only recently has Commissioner Vestager declared that “EU competition 

rules leave ample room for taking into account impact on society”.
1784

 

Against this backdrop, this dissertation has examined how the balancing of competition and 

non-competition interests in the enforcement of Article 101 TFEU has evolved between 1958 

and 2017? How has this evolvement affected the objectives of enforcement, namely its 

effectiveness, uniformity, and legal certainty? 

1782
 Commission Article 101(3) Guidelines (2004), para 43. 

1783
 Commission Article 101(3) Guidelines (2004), para 59. 

1784
 Emphasis added. Commission, Parliamentary Questions: Answer Given by Ms Vestager on Behalf of 
the Commission (1 June 2017). 
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The dissertation has proved wrong the commonly-held view that the modernisation of EU 

competition law in May 2004 removed non-competition interests from the enforcement of 

Article 101 TFEU. Based on a quantitative and qualitative analysis of all decisions rendered by 

the Commission, five representative NCAs, and EU and national courts (consisting of over 3100 

cases), it has shown that non-competition interests have played and continue to play an 

important role in the enforcement of Article 101 TFEU. 

Nevertheless, the empirical findings presented in this dissertation point to a remarkable 

three-fold shift in the manner in which non-competition interests are being taken into account 

in the post-modernisation era: First, the dissertation has revealed a shift in the types of 

balancing tools employed in practice, transitioning from substantive to procedural balancing 

tools; second, it has identified a shift in locus of the balancing tools, from EU-based to Member 

States-based balancing; third, it has demonstrated a change in the institutional dynamics 

governing balancing. It has shown that while the EU Courts, and especially the CJEU, had an 

active role in shaping the balancing principles in the past, following modernisation the courts 

have only played a passive-reactive role.  

The dissertation has asserted that the three shifts in balancing have hindered the 

attainment of the very objectives of Regulation 1/2003, namely an effective, uniform, and legal 

certain enforcement. Consequently, as elaborated below and summarised in Table 9.1, while 

the modernisation of EU competition law might have been successful in general, its effect on 

the role of non-competition interests under Article 101 TFEU has been counterproductive.  

Table 9.1: Shifts in balancing  

Shift  Pre-modernisation  Post-modernisation  Effect on balancing 
Types of balancing tools Substantive tools: Articles 

101(1) and (3) TFEU, BERs 
Procedural tools: remedies, 
priority setting 

Less effective 

Locus of balancing tools EU Member States Less uniformity  
Role of EU Courts Active Passive  Less legal certainty  

Those three shifts and their effect on the attainment of the normative benchmarks are 

described below. 
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2. SHIFTING BETWEEN THE TYPES OF BALANCING TOOLS 

2.1. From substantive to procedural  

The debate over the role of non-competition interests in the enforcement of Article 101 TFEU 

can be traced back to the establishment of the European Community when the Article was first 

included in the Rome Treaty. The vague wording of this provision facilitated a decades-long 

debate over the manner in which non-competition interests could and should be examined 

under this provision. 

The empirical findings presented throughout this dissertation have shown that, prior to 

modernisation, the Commission accounted for non-competition interests by reference to the 

substantive balancing tools of Article 101(3) TFEU, in the form of individual exemptions and 

BERs. It interpreted Article 101(3) TFEU as a general balancing standard, leaving ample room 

for non-competition interests on a case-by-case basis analysis. When the Commission assessed 

the application of an individual exemption during the first three enforcement periods (i.e. 1962-

April 2004), it did not limit the types of benefits that could justify an exemption and set a low 

evidential threshold for proving the existence of benefits for consumers. Moreover, the 

Commission interpreted Article 101(3) TFEU as entailing a legal balancing process. Accordingly, 

it followed the vague proportionality test of the workable competition standard to strike a 

balance between the competing interests.
1785

 The same was true with respect to BERs, and 

especially sectoral BERs. Both the adoption process of the BERs, as well as their application, left 

significant room for incorporating broad non-economic benefits.
1786

 Hence, the individual 

exemptions and BERs were rightly seen as a regulatory instrument, serving as a form of 

protectionism. Article 101(3) TFEU balancing tools have not only been an outlet to balance 

competition with benefits for specific consumers, but have also reflected political, regulatory, 

and social objectives. 

The EU Courts have adopted a similar case-by-case approach to balancing. In addition to 

Article 101(3) TFEU individual exemptions and BERs, the CJEU has introduced numerous sector-

specific or restriction-specific Article 101(1) TFEU balancing tools. The Court has developed 

those balancing tools on an ad hoc basis to counterbalance the Commission’s broad 

interpretation of what was considered a restriction of competition under Article 101(1) TFEU. 

1785
 See Chapter 3, Sections 3.3 and 4.3. 

1786
 See Chapter 4, Section 3. 
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According to the Court, agreements restricting the commercial freedom of parties may escape 

the prohibition of this provision if they are necessary for the attainment of social or efficiency 

related goals.
1787

 

The Commission’s and EU Courts’ case-by-case approaches have prevented the emergence 

of a well-defined and systematic framework to guide the substantive balancing tools. Indeed, 

the empirical findings point to the advent of a so-called sectoral approach, in which balancing 

practices have been incoherent. The balancing tools were applied strictly to agreements 

impairing market integration and loosely to agreements in liberalised or regulated sectors, 
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to implementation, and the Commission held the sole power to grant Article 101(3) TFEU 

exemptions. Consequently, although the substantive balancing tools were not effective in 

protecting competition, balancing was applied in a uniform manner across the EU and provided 

the undertakings with legal certainty. The Commission and undertakings negotiated the terms 

of the exemptions to strike what the Commission considered an appropriate balance between 

competition and non-competition interests.  

This has changed since the turn of the millennium, upon the modernisation of EU competition 

law at the beginning of the fourth enforcement period (i.e. from May 2004 onwards). In the 

course of modernisation, the Commission has advocated a comprehensive three-pillared reform to 

the enforcement of Article 101 TFEU which, in turn, has transformed balancing.  

The first substantive pillar of modernisation introduced greater economic thinking to EU 

competition policy, aiming to increase its effectiveness. Under the heading of a more economic 

approach, the Commission gradually deployed economic theory and tools to apply Article 101 

TFEU. The Commission revised its BERs and policy papers to focus the competition analysis on 

the market power held by the undertakings and on the effect of agreements on consumer 

welfare. As part of the substantive modernisation, the Commission urged limiting the role of 

non-competition interests under Article 101 TFEU. Its policy papers restricted the types of 

benefits that could be taken into account under the substantive balancing tools to direct 
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economic benefits, which ought to be assessed by a narrow short-term consumer welfare 

standard. The policy papers advocated reliance on economic and empirical methodologies, and 

substantially increased the evidential requirements for exceptions. Subsequently, many non-

competition interests that had previously justified Article 101(1) TFEU exceptions and Article 

101(3) TFEU exemptions were no longer applicable in the Commission’s view.
1788

 

Arguably, the Commission’s new approach to balancing has not only been influenced by the 

substantive pillar of modernisation, but also by the institutional reform. Limiting the scope for 

balancing under Article 101 TFEU was also directed at safeguarding the effectiveness of EU 

competition law against undue political national interference in the context of decentralised 

enforcement of the Article. Moreover, narrowing the room for balancing aimed to ensure a 

consistent enforcement of the Article and the balancing principles as to warrant the uniformity 

and legal certainty of their enforcement across the EU.
1789

 

In line with the Commission’s attempts to limit the scope of the substantive balancing tools, 

the empirical findings presented in this dissertation prove that those tools were seldom 

accepted, or even invoked, after May 2004. The limited use of the substantive balancing tools 

could initially be viewed as confirmation that non-competition interests no longer play a role in 

the enforcement of Article 101 TFEU. According to this view, the Commission’s endeavours to 

narrow the room for non-competition interests in the substantive and institutional pillars of 

modernisation have changed the substantive scope of the Article.  

However, the dissertation has also shown that this view fails to take into account the effects 

emanating from the procedural pillar of modernisation. The switch from a notification to a self-

assessment regime has granted the Commission and NCAs new procedural balancing tools to 

account for non-competition interests. From the perspective of competition enforcers, those 

tools have significant advantages. In particular, instead of engaging in a complex balancing 

exercise of competition and non-competition interests under the substantive balancing tools of 

Articles 101(1) and (3) TFEU, competition enforcers can simply decide to refrain from pursuing 

a case against an anti-competitive agreement that promotes non-competition interests or to 

terminate the case by accepting commitments. The competition enforcers are often not 

required to provide reasoning for such balancing decisions, or even to acknowledge that any 
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such balancing took place. Accordingly, the exercise of the procedural balancing tools is largely 

part of the “dark matter” of EU competition law.
1790

 

At the same time, the dissertation has offered theoretical and empirical evidence to support 

the hypothesis that, following the entry into force of Regulation 1/2003, the Commission and 

NCAs predominantly used procedural balancing tools to account for non-competition interests. 

It has shown that, in some instances, the competition enforcers directly invoked their priority 

setting powers to account for non-competition interests, while in others they had done so 

implicitly by devising their detection, target, instrument, and outcome discretion.
1791

 

The shift from substantive to procedural balancing tools is summarised in Figure 9.1, which 

combines the empirical findings presented throughout the dissertation by specifying the number 

of proceedings that were handled or concluded by: (i) administrative considerations, e.g. a lack 

of evidence or an expired limitation period (orange bars); (ii) accepting formal and informal 

commitments (dark and light green bars, respectively); (iii) leniency applications (dark and light 

purple bars); (iv) settlements (black bars); (v) Article 101(3) TFEU exemptions (red bars); and 

(vi) Article 101(1) TFEU exceptions (blue bars).    

Figure 9.1: From substantive to procedural balancing 

The figure shows that prior to modernisation when the Commission held limited priority 

setting powers, it was compelled to balance competition and non-competition interests under 
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the substantive balancing tools. Consequently, it had the opportunity to issue inapplicability 

decisions, explaining the circumstances in which non-competition interests justified Article 

101(1) TFEU exceptions or Article 101(3) TFEU exemptions (blue and red bars, respectively). 

Yet, once the Commission had been vested with enhanced priority-setting powers in the post-

modernisation era, it dedicated much of its enforcement effort to cases that were unlikely to 

raise balancing questions, such as those handled by means of leniency applications and 

settlements (dark and light purple and black bars). In parallel, the Commission mostly 

disregarded cases that raised balancing questions or resolved them by accepting commitments 

(orange and light and dark green bars, respectively). As such, the modernisation of EU 

competition law not only limited the scope of the substantive balancing tools but also eliminated 

the debate over the role of non-competition interests from the Commission’s practice. 

A similar shift from substantive to procedural balancing tools is evident at the national level. 

The dissertation has demonstrated that this shift was especially prominent in NCAs that 

followed the Commission’s new approach and limited the scope of the substantive balancing 

tools (e.g. the German, UK, and Hungarian NCAs). Those NCAs may have been implicitly bound 

to use the procedural balancing tools available to them to avoid deviating from their declared 

interpretations of the substantive balancing tools. To this extent, those NCAs used the 

procedural balancing tools to overcome the substantive restrictions on the role of non-

competition interests in their respective competition regimes. NCAs that have explicitly chosen 

to reserve some room for non-competition interests following modernisation have engaged 

more frequently with substantive balancing questions (e.g. the Dutch and French NCAs). 

Accordingly, they have had the opportunity to discuss and clarify their views on the substantive 

balancing tools. As the next section shows, the shift from substantive to procedural balancing 

tools has had a detrimental effect on the effectiveness of balancing. 

2.2. Impeding effectiveness  

The modernisation of EU competition law in May 2004 was aimed at increasing its 

effectiveness.
1792

 In line with the more economic approach, the Commission modernised the 

substantive balancing tools, rebranding Articles 101(1) and (3) TFEU as market-driven balancing 

tools that take into account only direct economic benefits. The balancing process was 

transformed from exclusion and legal balancing processes to an economic balancing process, on 
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the basis of a short-term narrow consumer welfare standard. Moreover, the substantive 

balancing tools were no longer seen as instruments to further EU industrial and regulatory aims. 

The Commission called for corrective balancing which can be applied uniformly across all 

sectors and types of agreements and is directed at restoring the situation that would have 

occurred in the absence of the anti-competitive agreement. As a result, the substantive 

balancing tools became more effective at protecting competition. 

The modernisation of the substantive balancing tools did not, however, increase the 

effectiveness of balancing in practice. The empirical findings reveal that the Commission and 

NCAs had made only limited use of those substantive balancing tools following modernisation. 

Instead, investigations into agreements that raised balancing questions were often settled with 

negotiated remedies or terminated by closing the probe into the case altogether. Consequently, 

undertakings could reasonably assume that restrictions of competition that produced certain 

non-competition benefits would not be subject to Article 101 TFEU enforcement, even if they do 

not meet the conditions for an exception under Article 101(1) or (3) TFEU. 

The shift from substantive to procedural balancing tools has jeopardised the effectiveness of 

balancing. As was elaborated in the normative benchmarks section concluding each of Chapters 

3-8, and summarised in Table 9.2, procedural balancing tools are generally less effective in 

protecting competition interests compared to substantive balancing tools.  

 Table 9.2: Effectiveness of balancing tools (post-modernisation)  

Level of effectiveness
1793

 Balancing tool 
High (x>2) Substantive balancing tools: Article 101(3) TFEU, Article 101(1) TFEU commercial 

exceptions  
Medium (2≥x>1,5) Substantive balancing tools: BERs, Article 101(1) TFEU state and public interest 

exceptions 
Procedural balancing tools: fines 

Low (x≤1,5) Procedural balancing tools: commitments, priority setting  

The negative impact of the procedural balancing tools on the effectiveness of balancing is 

two-fold. First, with the exception of fines,
1794

procedural balancing tools are less effective. 

Competition enforcers have carte blanche when balancing by means of accepting commitments or 

setting priorities. There is no limit to the types of benefits they can take into account, the process 

of balancing, intensity of control, or the types of remedies pursued by balancing (i.e. corrective or 

regulatory). Hence, procedural balancing tools allow the competition enforcers to balance non-
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The negative impact of the procedural balancing tools on the effectiveness of balancing is 

two-fold. First, with the exception of fines,1794 procedural balancing tools are less effective. 

Competition enforcers have carte blanche when balancing by means of accepting commitments or 

setting priorities. There is no limit to the types of benefits they can take into account, the process 

of balancing, intensity of control, or the types of remedies pursued by balancing (i.e. corrective or 

regulatory). Hence, procedural balancing tools allow the competition enforcers to balance non-

1793 The level of effectiveness of the balancing tools is defined in Chapter 1, Section 4.1. For the level of 
effectives of each balancing tool see the normative benchmarks section in each of Chapters 3-8. 

1794 See Chapter 7, Section 4.1.2. 



competition interests in an ineffective manner. Enforcers can account for non-competition 

interests beyond what would be deemed permissible under the substantive balancing tools of 

Articles 101(1) and (3) TFEU, even in their broad interpretation prior to modernisation. 

Second, procedural balancing tools also hamper the effectives of the substantive balancing 

tools. The competition enforcers’ prioritisation choices are not merely focused on achieving 

compliance with Article 101 TFEU but are also about determining the scope and boundaries of 

the Article.
1795

 Selecting cases that do not involve balancing questions has prevented the 

emergence of a body of case law in which the Commission and NCAs could have clarified if and 

how non-competition interests should be taken into account under the substantive assessment 

of Article 101 TFEU. This has resulted in a paradox: while the substantive balancing tools have 

been considerably limited by modernisation, the modernisation itself has introduced new 

procedural balancing tools which allow the inclusion of broader non-competition interests than 

ever before.   

Accordingly, this dissertation has questioned the Commission’s contention that the 

modernisation has contributed to effective enforcement by promoting more effective use of the 

enforcers’ limited resources.
1796

 Rather, it has maintained that the overall success of competition 

enforcement is also dependent on key aspects of the enforcers’ prioritisation choices. It is not only 

determined by the content and scope of the substantive competition rules themselves but also 

the application of the competition enforcers’ priority-setting powers. Using procedural balancing 

tools instead of issuing inapplicability or prohibition decisions which are bound to the legal and 

economic framework of the substantive balancing tools results in excessive favouring of non-

competition interests over the protection of the competitive process and structure. This hinders, 

by definition, the effectiveness of balancing.   

To such effect, the dissertation has emphasised the importance of compiling a balanced 

portfolio of cases for the effective balancing and enforcement of EU competition law. When 

competition enforcers systematically ignore certain anti-competitive practices or sectors, 

undertakings will not be deterred from concluding such agreements. Such practices might, in 

the long run, even end up being deemed compatible with Article 101 TFEU.
1797
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3. SHIFTING THE LOCUS OF BALANCING 

3.1. From the EU to the Member States  

The institutional pillar of modernisation, as mentioned, entrusted the NCAs with the power to 

fully apply Article 101 TFEU and to engage in balancing. Hence, the decentralised enforcement 

regime has brought about a second shift, transitioning from EU-based to national-based 

balancing. To this extent the dissertation has revealed two legal sources that have guided the 

balancing practices of the national enforcers:   

First, national enforcers interpret Article 101 substantive balancing tools. The dissertation 

has demonstrated that the NCAs and national courts were certainty influenced by the 

Commission’s guidance on Article 101(1) and (3) TFEU balancing tools. The Commission clearly 

kept to its decisive role in shaping EU competition policy in the realm of decentralised 

enforcement. Nevertheless, given the lack of a clear and binding EU framework directing 

national balancing practices, the national enforcers devised unique approaches to the 

application of the substantive and procedural balancing tools. Such unique approaches are 

related to the (i) objectives of Article 101 TFEU; (ii) types of relevant economic or non-

economic benefits; (iii) balancing method; and (iv) intensity of control. Moreover, the national 

enforcers have applied the balancing tools with differing frequency.
1798

  

Overall, the dissertation has identified three groups of national enforcers. The first group, 

which includes the UK and Hungarian NCAs and courts, has generally followed the Commission’s 

interpretation of the balancing tools. A second group, including the Netherlands and Germany, 

has sometimes openly deviated from that approach. A third group of Member States, including 

France, has also done so, but with more subtlety. 

Second, the national balancing practices have also been influenced by national balancing 

tools. The dissertation has illustrated that some Member States shield certain agreements from 

the prohibition of Article 101 TFEU by adopting substantive rules that explicitly or implicitly limit 

the enforcement of EU competition law in favour of promoting non-competition interests.
1799

 For 

instance, some Member States have adopted public policy defence clauses or issue-specific 

rules by which the national government or parliament has limited the enforcement of a specific 

1798
 See Chapter 3, Section 6.1 and Chapter 5, Section 4. 

1799
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agreement or type of restriction. Member States have also implemented sector regulation or 

alternative enforcement mechanisms that subject certain anti-competitive agreements to 

alternative balancing instruments. Furthermore, balancing has been embedded in national 

jurisdictional rules (e.g. national de minimis rules, France public body prerogative) and 

procedural rules (e.g. fines, priority setting). 

Accordingly, the dissertation has uncovered the mutually determinative connection between 

EU and national balancing principles. It has shown that Member States were not only affected 

by EU balancing rules when they enforced Article 101 TFEU; they also affected the scope of the 

prohibition of Article 101 TFEU by interpreting the EU balancing tools and adopting unique 

national rules. Consequently, decentralisation has afforded the Member States a new 

opportunity to introduce national balancing principles that interpret and supplement the EU 

balancing framework.  

3.2. Impeding uniformity  

The enforcement of Article 101 TFEU in the multi-level governance system of Regulation 1/2003 

is generally thought of as a major success.
1800

 The Commission has emphasised that the EU 

competition rules “have to a large extent become the ‘law of the land’ for the whole of the 

EU”.
1801

 The uniformity of enforcement is based on the provisions of Article 3 of Regulation 

1/2003, which obliges the NCAs to apply EU competition law when an agreement affects trade 

between Member States.
1802

 Article 3 further declares that in such an event, EU competition law 

enjoys supremacy over conflicting national competition law provisions. While the Commission 

has admitted that a certain level of divergence persists, this has largely been ascribed to 

differences in the institutional position of NCAs, their national procedures, and sanctions. 

However, this dissertation has illustrated that the mere obligation to apply Article 101 TFEU 

was not sufficient to ensure the uniform administration of EU competition policy. As observed 

by Basedow, the former chairman of the German Monopoly Commission,
1803

 even if one were 

inclined to accept the assumption that an obligation to apply a single substantive standard 

relating to a technical private law provision would result in uniform practice, that assumption 

1800
 Report on the functioning of Regulation 1/2003 (2009), para 7; Report on the functioning of 
Regulation 1/2003 (2014), para 6. 

1801
 Report on the functioning of Regulation 1/2003 (2009), para 23. 

1802
 See Chapter 2, Section 3.3.2 and Chapter 61. 

1803
 (Basedow 2007), 430-431. 
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would not apply to competition law, where national interests and political involvement are more 

strongly felt. The far-reaching differences in the social, economic, and political traditions of the 

Member States cast serious doubt that a mere obligation to apply the same provision would 

secure uniform administration of the law. 

Indeed, the dissertation has found that those national differences have impeded a 

consistent application of the EU substantive balancing tools. The Member States have followed 

conflicting interpretations of the objectives of Article 101 TFEU, the types of benefits that can 

be taken into account, the balancing method, and the intensity of control. The impact of those 

conflicting interpretations is demonstrated by the practices of the German NCA and courts. The 

empirical findings reveal that the German enforcers were stricter in terms of the intensity of 

control they applied to the Article 101(3) TFEU balancing tool, in their interpretations of BERs, 

and in enforcing the rules governing selective distribution systems and online platforms.
1804

 

Striking a differing balance between competition and non-competition interests, they gave more 

weight - compared to the Commission, other NCAs, and EU and national courts - to the 

protection of the competition process and structure. Consequently, certain practices that were 

allowed by most competition enforcers were prohibited in Germany. This goes against the 

essence of Article 3 of Regulation 1/2003, which calls for convergence in the application of EU 

competition law. 

Against this background, the various national interpretations identified by the empirical 

findings indicate that the coordination and cooperation mechanisms enacted by Regulation 

1/2003 were insufficient to ensure the uniformity of the substantive balancing tools.
1805

 In 

particular, although Regulation 1/2003 relies on national courts to ensure the consistent 

application of Article 101 TFEU,
1806

 the empirical findings show that they did not always ensure 

uniformity. As articulated by the Dusseldorf Higher Regional Court in Booking.com (2016), in 

the absence of a detailed and binding EU balancing framework, NCAs and national courts are 

not barred from adopting diverging interpretations.
1807
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While such national interpretations might comply with the black letter of the Treaties and 

Regulation 1/2003, they do not observe their spirit. Diverging interpretations, and especially 

conflicting decisions rendered on a single agreement, impede the pursuit of uniformity that lies 

at the heart of the decentralised enforcement regime. The varying national interpretations, 

coupled with the adoption of unique national balancing tools, have exposed undertakings to 

multiple procedural and substantive standards when applying the substantive balancing tools. 

Moreover, the dissertation has revealed that the procedural balancing tools embedded in 

priority setting and commitments, which have facilitated much of the balancing carried out 

following modernisation, are characterised by an even lower degree of uniformity. Since those 

procedural balancing tools have not been harmonised and are not bound by any substantive 

balancing test, the competition enforcers have failed to apply consistent criteria to account for 

non-competition interests. In some cases, they have even delivered conflicting decisions with 

respect to a single agreement (e.g. the abovementioned Booking.com case).
1808

 

The uniformity of the various balancing tools has been detailed in the normative 

benchmarks section concluding each of Chapters 3-8 and is summarised in Table 9.3.  

 Table 9.3: Uniformity of balancing tools (post-modernisation)  

Level of uniformity
1809

 Balancing tool 
High (x>2) BER, fines  
Medium (2≥x>1,5) Article 101(1) and (3) TFEU 
Low (x≤1,5) Commitments, priority setting 

The dissertation has revealed that the Commission’s guidance in soft law has proved to be 

insufficient to ensure the uniform application of both the substantive and procedural balancing 

tools. Therefore, it asserts that uniform balancing necessitates the implementation of 

substantially more detailed - and binding - measures. This could also be achieved by means of 

CJEU judgments that give substance to the open-textured provisions of the substantive 

balancing tools. Moreover, the dissertation recommends the adoption of EU secondary laws 

clarifying the objectives of Article 101 TFEU, types of benefits that can be taken into account, 

the balancing method, and the limits of the procedural and national balancing tools.  

 

1808
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1809
 The level of uniformity of the balancing tools is defined in Chapter 1, Section 4.2. For the level of 
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The uniformity of the various balancing tools has been detailed in the normative 

benchmarks section concluding each of Chapters 3-8 and is summarised in Table 9.3.  
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Level of uniformity1809 Balancing tool 
High (x>2) BER, fines  
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The dissertation has revealed that the Commission’s guidance in soft law has proved to be 

insufficient to ensure the uniform application of both the substantive and procedural balancing 

tools. Therefore, it asserts that uniform balancing necessitates the implementation of 

substantially more detailed - and binding - measures. This could also be achieved by means of 

CJEU judgments that give substance to the open-textured provisions of the substantive 

balancing tools. Moreover, the dissertation recommends the adoption of EU secondary laws 

clarifying the objectives of Article 101 TFEU, types of benefits that can be taken into account, 

the balancing method, and the limits of the procedural and national balancing tools.  
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4. THE SHIFTING ROLE OF THE EU COURTS 

4.1. From active to passive 

The third shift in balancing following modernisation relates to the role of the EU Courts in guiding 

balancing. Prior to modernisation, the CJEU had a leading role in the development of balancing. 

In a line of landmark cases, the Court laid out the fundamental balancing principles. It shaped the 

types of benefits that can be recognised under Article 101 TFEU to include both economic and 

non-economic benefits.
1810

 It introduced the workable competition standard as the balancing 

process guiding Article 101(3) TFEU, by which balancing is based on a legal method and requires 

a relatively low level of evidence.
1811

 Moreover, it devised new balancing tools to account for state 

involvement and commercial interests under Article 101(1) TFEU.
1812

 The GC also influenced 

balancing, especially with respect to Article 101(1) TFEU balancing tools, albeit to a lower degree 

compared to the CJEU.
1813

 While the EU Courts did not produce a detailed balancing framework, 

their case law had an immense influence on shaping the balancing principles. 

This all changed following modernisation. When the Commission embarked on the 

substantive modernisation in the early 2000s, it also took the reins on the development of the 

balancing principles. The Commission’s new balancing approach, which was clearly incompatible 

with the CJEU’s old case law, had created an urgent need for judgments clarifying the scope of 

balancing in the post-modernisation era. In particular, the EU Courts could have explained the 

boundaries and method for integrating non-competition interests under the Article and the 

limits of the substantive and procedural balancing tools. Moreover, CJEU preliminary rulings 

could have explored the compatibility of national balancing rules, interpretations, and practices. 

Nevertheless, the EU Courts’ judgments have merely created further uncertainty. On the 

one hand, the EU Courts did not embrace the Commission’s new approach to the substantive 

balancing tools, at least in part. The empirical findings indicate that the courts have continued 

to follow the balancing principles established in their old case law, leaving significant room for 

consideration of non-competition interests. They have not fully endorsed the Commission’s new 

approach to the types of benefits that can be examined under the Article, the reference to the 

1810
 See Chapter 3, Section 3.3.1 and Chapter 5, Section 1. 

1811
 See Chapter 2, Section 5.2 and Chapter 3, Sections 3.3.1 and 4.3. 

1812
 See Chapter 5, in particular Section 1. 

1813
 See Chapter 5, in particular Sections 2.1 and 3.1. 
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short-term narrow consumer welfare standard, the sole reliance on economic evidence, and the 

Commission’s new approach to by-object restrictions.
1814

 

On the other hand, the EU Courts have not staked out a clear position on those matters. 

Departing from their active role in the past, the Courts have missed the opportunity to shape the 

balancing framework following modernisation. They have issued vague and implicit judgments, 

generating much uncertainty as to the current role of non-competition interests. This trend has 

been aggravated by the shift from substantive to procedural balancing tools, as described above. 

The Commission’s and NCAs’ policy choice to focus the enforcement on clear-cut restrictions of 

competition, which are unlikely to raise balancing questions, has limited the EU Courts’ prospects 

to scrutinise their balancing approaches. Since the Commission and NCAs have rarely enforced 

agreements raising balancing questions, the EU Courts have had limited opportunities to clarify 

the role of non-competition interests in appeals and preliminary rulings.
1815

 

4.2. Impeding legal certainty  

The dissertation has demonstrated that each of the three shifts in balancing following modernisation 

has impeded the legal certainty of balancing. First, the shift from substantive to procedural 

balancing tools has rendered balancing less transparent. As mentioned, procedural balancing tools 

are largely invisible. The competition enforcers are often not required to indicate if, and how, non-

competition interests have been taken into account when imposing remedies or setting priorities.  

Second, the shift from EU to Member States-based balancing has rendered balancing less 

uniform, and as such also less predictable. The role of non-competition interests cannot be 

predicted in advance - only ex post according to the enforcer that takes on the case.     

Finally, the shift in the role of the EU Courts has also increased legal uncertainty. The EU 

Courts’ silence on the objectives of Article 101 TFEU, the relevant types of benefits, the balancing 

method, the intensity of control, and the room for divergence in national interpretations, has 

given the Commission and NCAs additional leeway to shape their own interpretations regarding 

the particularities of balancing. Because the EU Courts have not given meaning to the open-

textured Treaty provisions on competition, they have entrusted the competition enforcers with 

additional discretion to determine the role of non-competition interests on a case-by-case basis. 

The vague general balancing standards guiding the substantive balancing tools, and the non-

1814
 See Chapter 3, Section 5.3 and Chapter 5, Section 5.2. 

1815
 See Chapter 8, Section 8.3. 
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existent guidance on the procedural balancing tools, has enabled the competition enforcers to 

strike their own balance between competition and non-competition interests. 

The silence of the EU Courts following modernisation, together with the shifts from substantive 

to procedural balancing and from EU to national-based balancing, has generated much uncertainty 

about the current role of non-competition interests. This has been elaborated in the normative 

benchmarks sections concluding each of Chapters 3-8 and is summarised in Table 9.4.  

Table 9.4: Legal certainty of the balancing tools (post-modernisation)  

Level of legal certainty
1816

 Balancing tool 
High (x>2) BER 
Medium (2≥x>1,5) Article 101(3) TFEU, fines 
Low (x≤1,5) Article 101(1) TFEU, commitments, priority setting 

The uncertainty surrounding balancing prevents undertakings from self-assessing whether 

non-competition interests could possibly justify an otherwise anti-competitive agreement. As 

such, this uncertainty undermines the functioning of the self-assessment regime of Regulation 

1/2003. Therefore, the dissertation calls for EU Court judgments to fill the gaps in the EU 

balancing framework and to assess the compatibility of national rules and practices. 

5. MODERNISATION AS A DOUBLE-EDGED SWORD  

The three shifts in balancing brought about by modernisation act as a double-edged sword. On 

one metaphoric edge, the substantive and institutional pillars of modernisation have increased 

the effectiveness of the substantive balancing tools. The Commission has used modernisation 

like a sword to protect the integrity of EU competition law against undue non-competition 

interests. As a result, the competition enforcers have rarely accepted, or even discussed, the 

possibility of justifying an agreement with overriding non-competition interests.  

However, reducing the scope of the substantive balancing tools and the debate over the 

role of non-competition interests has not eliminated the role of such interests. On the other 

edge of the sword, the procedural pillar of modernisation has granted competition enforcers 

new implicit balancing tools in the form of negotiated remedies and priority setting. These new 

procedural balancing tools are generally less effective at protecting competition and suffer from 

serious uniformity and legal certainty weaknesses. In other words, although the modernisation 

1816
 The level of legal certainty of the balancing tools is defined in Chapter 1, Section 4.3. For the level of 
legal certainty of each balancing tool see the normative benchmarks section in each of Chapters 3-8. 
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of EU competition law may have enhanced the enforcement of EU competition law in general, it 

has been counterproductive when it comes to balancing. Instead of improving the manner in 

which non-competition interests are considered under Article 101 TFEU, it has aggravated the 

already questionable balancing practices.  

On the basis of the above, the dissertation offers three general recommendations to 

increase the effectiveness, uniformity, and legal certainty of the assessment of non-competition 

interests under Article 101 TFEU: 

First, the dissertation calls for re-shifting the balancing toward the ambit of the substantive 

balancing tools prescribed by the EU Treaties. The competition enforcers should use those 

substantive balancing tools to account for non-competition interests. The Member States have 

deliberately left room for the consideration of non-competition interests under the Treaties in 

the form of Article 101(3) TFEU individual exceptions, BERs, and Article 106(2) TFEU. Hence, 

the principles and procedures embedded in those tools should guide balancing.  

Second, the Commission and NCAs should set their priorities to establish a diverse and 

balanced portfolio of cases. While they might focus most of their detection and target efforts on 

serious and clear-cut infringements, some resources should also be allocated for discussing and 

clarifying the role of non-competition interests under the substantive balancing tools. Cases 

involving balancing questions should not only be investigated by means of informal procedures 

or negotiated remedies; balancing questions should be openly subject to prohibition and 

inapplicability decisions, which are notified to the ECN network and are liable for judicial review.          

Third, the scope, principles, and methods of the substantive and procedural balancing tools 

should be clarified by means of binding secondary EU law measures. In parallel, the EU Courts 

should render judgments filling the gaps in the balancing framework. The EU Courts should take 

a clear stand on the objectives of Article 101 TFEU, the precise role of non-competition interests 

under Article 101 TFEU, and the validity of the Commission’s more economic approach. To this 

end, further attention should also be given to the scope and impact of national rules, 

interpretations, and practices. The Commission and EU Courts should assess the compatibility of 

the unique national exceptions and the national interpretations of the EU balancing tools with 

the principle of primacy of EU competition law, as enshrined in Article 4(3) TEU and Article 3 of 

Regulation 1/2003. 

of EU competition law may have enhanced the enforcement of EU competition law in general, it 

has been counterproductive when it comes to balancing. Instead of improving the manner in 

which non-competition interests are considered under Article 101 TFEU, it has aggravated the 

already questionable balancing practices.  

On the basis of the above, the dissertation offers three general recommendations to 

increase the effectiveness, uniformity, and legal certainty of the assessment of non-competition 

interests under Article 101 TFEU: 

First, the dissertation calls for re-shifting the balancing toward the ambit of the substantive 

balancing tools prescribed by the EU Treaties. The competition enforcers should use those 

substantive balancing tools to account for non-competition interests. The Member States have 

deliberately left room for the consideration of non-competition interests under the Treaties in 

the form of Article 101(3) TFEU individual exceptions, BERs, and Article 106(2) TFEU. Hence, 

the principles and procedures embedded in those tools should guide balancing.  

Second, the Commission and NCAs should set their priorities to establish a diverse and 

balanced portfolio of cases. While they might focus most of their detection and target efforts on 

serious and clear-cut infringements, some resources should also be allocated for discussing and 

clarifying the role of non-competition interests under the substantive balancing tools. Cases 

involving balancing questions should not only be investigated by means of informal procedures 

or negotiated remedies; balancing questions should be openly subject to prohibition and 

inapplicability decisions, which are notified to the ECN network and are liable for judicial review.          

Third, the scope, principles, and methods of the substantive and procedural balancing tools 

should be clarified by means of binding secondary EU law measures. In parallel, the EU Courts 

should render judgments filling the gaps in the balancing framework. The EU Courts should take 

a clear stand on the objectives of Article 101 TFEU, the precise role of non-competition interests 

under Article 101 TFEU, and the validity of the Commission’s more economic approach. To this 

end, further attention should also be given to the scope and impact of national rules, 

interpretations, and practices. The Commission and EU Courts should assess the compatibility of 

the unique national exceptions and the national interpretations of the EU balancing tools with 

the principle of primacy of EU competition law, as enshrined in Article 4(3) TEU and Article 3 of 

Regulation 1/2003. 

of EU competition law may have enhanced the enforcement of EU competition law in general, it 

has been counterproductive when it comes to balancing. Instead of improving the manner in 

which non-competition interests are considered under Article 101 TFEU, it has aggravated the 

already questionable balancing practices.  

On the basis of the above, the dissertation offers three general recommendations to 

increase the effectiveness, uniformity, and legal certainty of the assessment of non-competition 

interests under Article 101 TFEU: 

First, the dissertation calls for re-shifting the balancing toward the ambit of the substantive 

balancing tools prescribed by the EU Treaties. The competition enforcers should use those 

substantive balancing tools to account for non-competition interests. The Member States have 

deliberately left room for the consideration of non-competition interests under the Treaties in 

the form of Article 101(3) TFEU individual exceptions, BERs, and Article 106(2) TFEU. Hence, 

the principles and procedures embedded in those tools should guide balancing.  

Second, the Commission and NCAs should set their priorities to establish a diverse and 

balanced portfolio of cases. While they might focus most of their detection and target efforts on 

serious and clear-cut infringements, some resources should also be allocated for discussing and 

clarifying the role of non-competition interests under the substantive balancing tools. Cases 

involving balancing questions should not only be investigated by means of informal procedures 

or negotiated remedies; balancing questions should be openly subject to prohibition and 

inapplicability decisions, which are notified to the ECN network and are liable for judicial review.          

Third, the scope, principles, and methods of the substantive and procedural balancing tools 

should be clarified by means of binding secondary EU law measures. In parallel, the EU Courts 

should render judgments filling the gaps in the balancing framework. The EU Courts should take 

a clear stand on the objectives of Article 101 TFEU, the precise role of non-competition interests 

under Article 101 TFEU, and the validity of the Commission’s more economic approach. To this 

end, further attention should also be given to the scope and impact of national rules, 

interpretations, and practices. The Commission and EU Courts should assess the compatibility of 

the unique national exceptions and the national interpretations of the EU balancing tools with 

the principle of primacy of EU competition law, as enshrined in Article 4(3) TEU and Article 3 of 

Regulation 1/2003. 





ANNEX A: REFERENCES 

2. Chapter 2: History of Article 101 TFEU Balancing 

2.1.  First enforcement period: prohibited horizontal agreements that impede 
market integration (footnote 269) 

26623 Quinine; 128 Julien/Van Katwijk; 597 V.V.V.F.; 324 Vereniging van 
Cementhandelaren; 581 Cementregeling voor Nederland; 243 244 245 Cimbel; 26918 
Sugar; 791 1373 1374 1498 1499 1500 SCPA; 795 Kali und Salz/Kali Chemie; 400 
Agreements between manufacturers of glass containers; 426 Papiers peints de Belgique; 
26602 FRUBO; 712 Stoves and Heaters; 256 Bomee-Stichting; 147 Centraal Bureau voor 
de Rijwielhandel; 28948 Cauliflowers; 29176 Vegetable parchment; 312 COBELPA/VNP; 
28980 Pabst & Richarz/BNIA 

3. Chapter 3: Article 101(3) TFEU Individual Exemptions 

3.1. First enforcement period: industrial policy considerations justify exemptions 
(footnote 482) 

Specialisation agreements: 26437 Jaz—Peter and the renewal of the exemption in 1977; 
26625 Clima Chappée-Buderus; 26418 Sopelem-Langen; 26624 F.N. — C.F.; 26612 
MAN/SAVIEM; 642 Papier mince; 26825 PRYM-BEKA; 27073 Bayer/Gist-Brocades 

Joint research agreements: 26917 Henkel/Colgate; 26603 Rank/Sopelem 

Joint ventures for the development, manufacture, and marketing of products: 27422 
Vacuum Interrupters; 27093 De Laval/Stork; 29428 GEC-Weir Sodium Circulators; 29236 
Sopelem/Vickers; 26940 KEWA; 26940 United Reprocessors GmbH 

3.2.  First enforcement period: focus on industrial policy benefits (footnote 483) 

R&D: 26437 Jaz—Peter; 26625 Clima Chappée-Buderus; 26418 Sopelem-Langen 

International competitiveness or EU industry: 26612 MAN/SAVIEM 

Penetration into new geographic markets and overcoming difficulties in developing 
advanced technology products: 27422 Vacuum Interrupters; 27093 De Laval/Stork; 
29428 GEC-Weir Sodium Circulators; 29236 Sopelem/Vickers 

3.3. Fourth enforcement period: Commission rejects outright the possibility of 
Article 101(3) TFEU exemptions (footnote 534) 

37980 Souris (2004), para 143-158; 37750 French beer market (2004), para 75; 38549 
Barême d'honoraires de l'Ordre des Architectes belges (2004), para 104-110; 38456 
Bitumen Nederland (2006), para 162-168; 39181 Candle waxes (2008), para 317; 39188 
Bananas (2008), para 340; 38698 CISAC (2008), para 231-237; 39510 Ordre National 
des Pharmaciens en France (ONP) (2010), para 703-706; 39633 Shrimps (2013), para 
438; 39574 Smart card chips (2014), para 334-335; 39964 Air France/KLM/Alitalia/Delta 
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(2015), para 42; 40055 Parking heaters (2015), par 59-60; 40028 Alternators and 
Starters (2016), para 68; 39850 Container Shipping, para 57-58; 39824 Trucks, para 87-
88; 40023 Cross-border access to pay-TV (2016), para 51-52; 399904 rechargeable 
battery (2016), para 54-55; 39960 Thermal Systems (2017), para 80; 40013 Lighting 
Systems (2017), para 53 

3.4. First enforcement period: refusal to exempt agreements that impede market 
integration (footnote 538) 

Distribution agreements with elements of export restrictions, resale price maintenance, 
or other limitations on production or sales: 24510 GERO-fabriek; 28282 The Distillers 
Company Limited; 29146 BMW Belgium NV and Belgian BMW dealers; 29418 Spices; 
26894 26876 26892 Pittsburgh Corning Europe — Formica Belgium — Hertel; 29151 
Video cassette recorders; 29018 Miller InternationalSchallplatten GmbH) 

Uniform discounts and rebates protecting domestic manufacturers: 25963 Gas water-
heaters and bath-heaters 

Joint selling or purchasing agencies agreements resulting in similar negative 
impediments to market integration: 24510 GERO-fabriek; 28282 The Distillers Company 
Limited; 29146 BMW Belgium NV and Belgian BMW dealers; 29418 Spices; 26894 
26876 26892 Pittsburgh Corning Europe — Formica Belgium — Hertel; 29151 Video 
cassette recorders; 29018 Miller InternationalSchallplatten GmbH 

3.5.  First enforcement period: exemptions emphasising the lack of harm to 
market integration (footnote 542) 

Selective distribution agreements: 3036 D.R.U.-Blondel; 2702; 22491 Maison Jalatte; 
847 Saba; 5715 Junghans; 10498 11546 12992 17394 17395 17971 18772 18888 3213 
Omega; 14650 Bayerische Motoren Werke AG 

Horizontal technical cooperation and joint R&D agreement: 26045 ACEC/Berliet, page 4; 
IPRs agreements: 17545 6964 26858 26890 18673 17448 Davidson Rubber Co.; 21353 
Kabelmetal/Luchaire; also see; 171 856 172 117 28173 Campari 

3.6.  Second and third enforcement periods: refusal to exempt agreements 
impeding market integration (footnote 555) 

Horizontal agreements: 29453 SNPE-LEL; 29672 Floral; 29430 Kawasaki; 29595 Pioneer 
Hi-Fi Equipment; 29011 Rennet; 25007 IMA Rules; 197 Industrieverband Solnhofener 
Natursteinplatten eV; 30070 National Panasonic; 30077 Cafeteros de Colombia; 29629 
Rolled zinc products and zinc alloys; 30174 Vimpoltu; 30064 Cast iron and steel rolls; 
30988 Flat-glass sector in the Benelux; 30907 Peroxygen products; 28930 
Milchförderungsfonds; 30809 John Deer; 31128 Fatty Acids; 29535 White lead; 29702 
Johnson & Johnson; 29525 30000 SSI; 26870 Aluminium imports from eastern Europe; 
29725 Wood pulp 

Vertical agreements: 28852 29127 29149 Fedetab; 29440 Arthur Bell and Sons Ltd - 
conditions of sale; 28859 Wm. Teacher and Sons Ltd-conditions of sale; 1576 Zanussi; (2015), para 42; 40055 Parking heaters (2015), par 59-60; 40028 Alternators and 
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26912 Hennessy-Henkell; 30188 Moet et Chandon (London) 'Ltd; 30696 Distribution 
system of Ford Werke AG; 30299 Grohe's distribution system; 30261 Ideal-Standard's 
distribution system; 30739 Siemens/Fanuc; 31143 Peugeot; 31741 Sandoz; 31017 
Fisher-Price/Quaker Oats Ltd — Toyco; 29021 BP Kemi –DDSF; 25757 Hasselblad; 
28748 AEG-Telefunken; 30658 Polistil/ Arbois; 30839 Sperry New Holland; 31192 31507 
Tipp-Ex; 31503 Konica; Viho/Toshiba; 32290 Newitt/Dunlop Slazenger International; 
32725 Viho/Parker Pen; 32948 34590 Tretorn; 35733 VW; 36264 Mercedes-Benz; 35587 
35706 36321 Video Games; 27393 27394 Net book agreements; 30979 31394 Decca 
Navigator System; 31550 31898 Zera Montedison/Hinkens Stahler  

3.7.  Second enforcement period: loose application of Article 101(3) TFEU 
conditions to agreements strengthening market integration and industrial 
policy (footnote 557) 

Horizontal cooperation agreements leading to innovation and the production of new 
products: 28796 Beecham/Parke, Davis; 30517 Amersham Buchler; 29329 VW-MAN; 
30971 BP/Kellogg; 30320 optical fibres; 31340 Mitchell Cotts/Sofiltra; 32306 
Olivetti/Canon 

Rationalisation, greater competitiveness of EU firms: 299555 Carbon Gas Technologie; 
30320 Optical fibres 

Improving the structure of the market: 30437 Rockwell/Iveco; 31846 Enichem/ICI 

Ensuring security of supply: 299555 Carbon Gas Technologie 

Joint buying agreement: 27958 National Sulphuric Acid Association 

Restrictions in distribution agreements required for effective marketing strategies: 29420 
Grundig's EEC distribution system; 30846 lvoclar 

3.8. Second and third enforcement periods: sectoral approach in “special” 
markets (footnote 554) 

Selective distribution systems in luxury cosmetics markets: 33242 Yves Saint Laurent 
Parfums (1991); 33542 Parfums Givenchy system of selective distribution (1992) 

Beer distribution agreements: 35079 Whitbread (1999), para 150-154 

Similarly, instead of banning an exclusive distribution agreement, the Commission was 
willing to accept voluntary commitments from undertakings in the beer sector: IP-19-94-
345 Interbrew exclusive right (1994); 35612 Tuborg/Pripps (1998) 

Horticultural market: 35280 Sicasov (1998) 

3.9. Third enforcement period: Article 101(3) TFEU in newly liberalised markets 
(footnote 560) 

Post services: 36748 REIMS II 
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Broadcasting; IP/01/1845 Scandinavian digital satellite TV broadcasting; 38370 UK 
Network Sharing Agreement; 38369 Germany Network Sharing Agreement; 38287 
Telenor/Canal+/Canal Digital  

Transport: 32490 Eurotunnel; 34518 ACI; 34600 Night Services; IP-94-850 Rapid 
delivery services; 34494 Decision on tariff structures in the combined transport of 
goods; 37396 Revised Trans-Atlantic Conference Agreement; IP-96-400 Baltic Liner 
Conference Agreement; 36253 P&O Stena Line; 32792 IATA agency programs; 32659 
IATA Passenger Agency Programme; 35545 Lufthansa/SAS; 37730 Austrian 
Airlines/Lufthansa; 38477 British Airways/SN Brussels Airlines; 38479 British Airways and 
Iberia; 38284 Société Air France/Alitalia Linee Aeree Italiane; 37812 Bmi British Midland/ 
Lufthansa/ SAS; 36213 GEAE/P&W; 33585 Distribution of railway tickets by travel agents 
SAS Maersk Air; 32450 French-West African shipowners' committees; 33218 Far Eastern 
Freight Conference; 32448 32450 Cewal, Cowac and Ukwal; 34018 Far East Trade Tariff 
and Surcharges Agreement (FETTSCA); 34250 Europe Asia Trades Agreement 

3.10. Third enforcement period: Article 101(3) TFEU in regulated sectors 
(footnote 560) 

Regulated professions: 33407 CNSD; 33686 Coapi; 36147 EPI  

Sports: IP-98-355 Danish Tennis Federation; 37124 FIFA rules on players' agents; 37398 
Joint selling of the commercial rights of the UEFA Champions League  

Television and film: 32524 Screensport/EBU members; 32745 Astra; 35617 
Phoenix/GlobalOne; IP/01/82 Broadcasting in Belgium of French horseraces  

Pharmaceutical products: 34279 ADALAT; 32026 Bayo-n-ox; 36957 Glaxo Wellcome 

3.11. Third enforcement period: sectoral approach focusing on market 
integration (footnote 561) 

Financial services: 34607 Banque Nationale de Paris — Dresdner Bank; 29373 Visa 
International’s multilateral interchange fee 

Post: 36748 REIMS II  

Telecom: 34279 ADALAT; 32026 Bayo-n-ox; 36957 Glaxo Wellcome 

Sports: IP-98-355 Danish Tennis Federation; 37124 FIFA rules on players' agents; 37398 
Joint selling of the commercial rights of the UEFA Champions League 

Transport: 32490 Eurotunnel; 34518 ACI; 34600 Night Services; IP-94-850 Rapid 
delivery services; 34494 Decision on tariff structures in the combined transport of goods 

3.12. Third enforcement period: exemptions in “special sectors” to 
agreements that do not directly fix prices or quotes (footnote 563) 

Financial services: 31499 Dutch Banks; 31291 Uniform Eurocheques 

Regulated professions: 36147 EPI 

Sports: IP-98-355 Danish Tennis Federation; 37124 FIFA rules on players' agents; 37398 
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Transport: 37396 Revised Trans-Atlantic Conference Agreement; IP-96-400 Baltic Liner 
Conference Agreement; 36253 P&O Stena Line; 32792 IATA agency programs; 32659 
IATA Passenger Agency Programme; 35545 Lufthansa/SAS; 37730 Austrian 
Airlines/Lufthansa; 38477 British Airways/SN Brussels Airlines; 38479 British Airways and 
Iberia; 38284 Société Air France/Alitalia Linee Aeree Italiane; 37812 bmi British Midland/ 
Lufthansa/ SAS 

3.13. Third enforcement period: Exemptions for joint ventures and 
cooperation agreements that do not fall within the BERs (footnote 588) 

Rationalisation interests: 31902 lveco/Ford; 34252 Philips-Osram; 32368 BBC Brown 
Boveri 

R&D and innovation: 32368 BBC Brown Boveri; 34252 Philips-Osram; 33814 
Ford/Volkswagen; 33640 Exxon/Shell; 33863 Asahi/Saint-Gobain; 34891 Fujitsu AMD 
Semiconductor; IP/97/742 Scandairy; IP/98/353 photo-graphic manufacturers; 36836 
Yoplait/Valio; 37802 Precision Blasting; 37889 GM/Fiat; 32681 Cekacan; 32363 
KSB/Goulds/Lowara/ITT; 36213 GEAE/P&W; and dissemination of technology: 34410 
Olivetti-Digital

 

3.14. Third enforcement period: additional justification (footnote 597) 

Environmental considerations: 14650 Bayerische Motoren Werke AG, para 24; 29428 
GEC-Weir Sodium Circulators, 8; 29955 Carbon Gas Technologie, 3; 32368 BBC Brown 
Boveri, para 23 

Employment considerations: Synthetic fibres, para 37; 33814 Ford/Volkswagen, para 36; 
34456 Stichting Baksteen, para 27 

Industrial policy: 30373 37143 P & I CLUBS, para 56; 30810; 35617 Phoenix-GlobalOne, 
para 60; 35337 Atlas, para 51; 38014 IFPI ‘Simulcasting’, para 91; 38370 UK Network 
Sharing Agreement, para 139; 26612 MAN/SAVIEM, para 29; 14650 Bayerische Motoren 
Werke AG, para 124; 26940 United Reprocessors GmbH, page 6; 29955 Carbon Gas 
Technologie, page 3; 30320 Optical fibres, para 59; 32034 Computerland, para 31; 
32368 BBC Brown Boveri, para 23; 34857 PT-MCI, para 53-54; IP-94-850 Rapid delivery 
services; 36718 CECED, para 50; IP-94-850 Rapid delivery services  

3.15. Exemptions to hard-core restrictions (footnote 631) 

30810 Synthetic fibres; 31055 ENI/Montedison; 30863 BPCL/ICI; 36494 EACEM (1998); 
36718 CECED (1999); 30804 Nuovo Cegam (1984); 30373 P&I Clubs (1985); 32408 
TEKO (1989); 33100 Assurpol (1992); 32265 Concordato Incendio (1989); 29373 Visa 
International’s multilateral interchange fee (2002); 34494 Decision on tariff structures in 
the combined transport of goods (1993); 36748 REIMS II (1999) 
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3.16. Preliminary rulings (footnote 634) 

Prior to modernisation - focus on distribution systems: C-126/80 SALONIA; C-243/83 
Binon; C-41/96 VAG-Händlerbeirat eV 

Following modernisation – regulated markets: C-238/05 Asnef-Equifax (financial sector); 
C-403/08 C-429/08 Football Association Premier League (broadcasting of sport 
programs); C-1/12 Ordem dos Técnicos Oficiais de Contas (the activity of chartered 
accountants). Distribution via the internet in C-439/09 Pierre Fabre (2011) 

3.17. Article 101(3) TFEU appeals (footnote 635) 

CJEU 

First enforcement period: C-56/64 C-58/64 Grundig-Consten, page 347; C-8/66 C-9/66 
C-10/66 C-11/66 Noordwijks Cement Accoord, 92; C-17/74 Transocean Marine Paint 
Association, para 16; C-71/74 Frubo, para 42-43 

Second enforcement period: Distribution systems: C-26/76 SABA; C-28/77 Theal/Watts; 
C-30/78 The Distillers Company Ltd; C-209/78 C-210/78 C-211/78 C-212/78 C-213/78 C-
214/78 C-215/78 C-218/78 Fedetab; C-43/82 C-63/82 VBBB/VBVB; C-35/83 
Tokecs/Dorcet; C-25/84 C-26/84 Distribution system of Ford-Werke AG; C-240/82 C-
241/82 C-242/82 C-261/82 C-262/82 C-268/82 C-269/82 SSI; C-260/82 SSI; C-75/84 
SABA. Trade association: C-61/80 Rennet; C-258/78 Breeders' rights — maize seed; C-
96/82 C-97/82 C-98/82 C-99/82 C-100/82 C-101/82 C-102/82 C-103/82 C-104/82 C-
105/82 C-108/82 C-110/82 AVEWA-ANSEAU; Insurance: C-45/85 Fire insurance; 
specialised fairs: C-43/85 UINDI 

Third enforcement period: Distribution agreements: C-360/92 Publishers Association — 
Net Book Agreements (1995). Professional associations: C-137/95P Building and 
Construction Industry in the Netherlands (1997); C-8/95P UK Agricultural Tractor 
Registration Exchange (1998) 

Fourth enforcement period: Professional associations: C-171/05P FIFA rules on players' 
agents (2006); Distribution agreements: C-501/06P C-513/06P C-515/06P C-519/09P 

 GlaxoSmithKline (2009); MIF agreements: C-382/12P MasterCard (2014) 

GC: 

Third enforcement period: Distribution agreements: T-19/91 Vichy; T-9/93 Langnese-
Iglo; T-19/92 Yves Saint Laurent Perfumes; T-19/92 Yves Saint Laurent Perfumes, para 
197-205; T-88/92 Perfumes Givenchy system of selective distribution; T-231/99 Bass; T-
131-99 Whitbread; T-65-98 Van den Bergh Foods Limited. Horizontal agreements: T-
14/89 Polypropylene, para 271; T-39-92 T-40-92 Eurocheque. Trade associations: T-
61/89 Dansk Pelsdyravlerforening v Commission; T-66/89; Publishers Association v 
Commission; T-34/92 UK Agricultural Tractor Registration Exchange; T-35/92 UK 
Agricultural Tractor Registration Exchange; T-213/95 T-18/96 Stichting Certificatie 
Kraanverhuurbedrijf and the Federatie van Nederlandse Kraanverhuurbedrijven, para 
190-212. Joint ventures and cooperation agreements: T-71/93 Ford/Volkswagen; T-3.16. Preliminary rulings (footnote 634) 
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528/93 T-542/93 T-543/93 T-546/93 EBU/Eurovision System; T-185-00 T-216-00 T-299-
00 T-300-00 Eurovision (2002); T-112/99 TPS; T-395/94 Trans-Atlantic Agreement 

Fourth enforcement period: T-193/02 FIFA rules on players' agents, para 100-106; T-
259/02 T-260/02 T-261/02 T-262/02 T-263/02 T-264/02 T-271/02 Austrian banks – 
‘Lombard Club’, para 213-214; T-289/01 DSD, para 37-49, 142-155; T-419/03 Austrian 
system for the disposal of packaging waste, para 64-80; T-362/02 Bitumen, para 82-83; 
T-359/06 Bitumen, para 30-31; T-357/06 Bitumen, para 122-124; T-354/06 Bitumen, 
para 68-69; T-353/06 Bitumen, para 134-135; T-451/08 CISAC, para 98-108; T-544/08 
Candle Waxes, para 263-267; T-469/13 Lundbeck (2016); T-470/13 Lundbeck (2016); 
T-472/13 Lundbeck (2016); T-699/14 Licensing of intellectual property rights for football 
collectibles (2017) 

3.18. Basis for GC scrutiny (footnote 638) 

Procedural requirements: T-19/91 Vichy, para 90; T-14/89 Polypropylene, para 271; T-
61/89 Dansk Pelsdyravlerforening v Commission, para 148; T-66/89 Publishers 
Association v Commission1, para 69, 76; T-29/92 Building and Construction Industry in 
the Netherlands, para 288; T-575/93 Buma, para 40, 56 

Very general appraisal of the Commission’s discretion: T-39/92 T-40/92 Eurocheque, 
para 109-115; T-34/92 UK Agricultural Tractor Registration Exchange, para 99; T-35/92 
UK Agricultural Tractor Registration Exchange, para 105; T-29/92 Building and 
Construction Industry in the Netherlands, para 256, 288; T-9/93 Langnese-Iglo, para 
140-149; T-19/92 Yves Saint Laurent Parfums, para 197-205; T-88/92 Parfums Givenchy 
system of selective distribution, para 197-205; T-213/95 T-18/96 Stichting Certificatie 
Kraanverhuurbedrijf and the Federatie van Nederlandse Kraanverhuurbedrijven; T-
395/94 Trans-Atlantic Agreement, para 251-264; T-231/99 Bass, para 36, 47/67; T-
65/98 Van den Bergh Foods Limited, para 120-144; T-544/08 Candle Waxes (2014), 
para 263-267; T-469/13 Lundbeck (2016), para 353-354; T-470/13 Lundbeck (2016), 
para 56-58; T-472/13 Lundbeck (2016), para 712-714 

3.19. Fourth enforcement period: appeals on Commission’s old exemptions 
involving non-economic benefits (footnote 653) 

Confirming exemptions granted: On the basis of sport: T-193/02 FIFA rules on players' 
agent; C-171/05P FIFA rules on players' agent. Environmental considerations: T-289/01 
DSD, para 38; T-419/03 Austrian system for the disposal of packaging waste, para 23. 
Financial services: T-259/02 T-260/02 T-261/02 T-262/02 T-263/02 T-264/02 T-271/02 
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3.20. France: consideration of broad non-competition interests (footnotes 
699 and 702) 

Prior to 2009: Protection of jobs: 05-D-03 Bleach (2005), para 117-121  

Living standards of agriculturist: 05-D-10 Fruit and vegetables in Brittany (2005), para 
130-132 

Stabilisation of prices: 05-D-10 Fruit and vegetables in Brittany (2005), para 130-132; 
05-D-55 Essential Oils of Lavandin (2005), para 78-85  

Increased bargaining power: 05-A-17 Collective bargaining on deadlines intercompany 
payment (2005), para 31-37; 05-D-55 Essential Oils of Lavandin (2005), para 78-85 

Public health and safety: 06-D-03 Heating, ceramic sanitary and plumbing equipment 
(2006), para 1254-1261; 07-D-49 Defibrillators (2007), para 323-325 

Protection of SMEs: 07-D-49 Defibrillators (2007), para 321-325 

Fair trade rules: 06-A-07 Fair trade (2006) 

Agriculture: 07-A-04 Quality label (2007) 

After 2009: Increased barging power: 13-D-14 Strasbourg vets (2013), para 147-150 

Survival of industry: 15-D-19 Standard and express delivery (2015), para 717-725 

Broadcasting of sports: 09-D-31 Football rights (2009), para 299-300; 04-A-09 
Broadcasting rights for sporting competitions (2009) 

Investment: 08-A-16 Mobile virtual network operators (MVNO) (2016), para 123; 11-A-20 
Relay masts (2011), para 9-33; 13-A-08 Network sharing and roaming (2013), para 65 

Culture: 09-A-50 Cinema code (2009), para 94-95 

Public health: 11-A-20 Relay masts (2011), para 9-33 

Environmental considerations and development of rural areas: 13-A-08 Network sharing 
and roaming (2013), para 65 

3.21. Germany: consideration of cost and quality benefits (footnote 709)  

B1-25/04 Verta/Danzer, 19; B8-113/03-1 Long-term gas supply, 23-28; B1-116/04 Sand-
lime Brick, para 134; B10-148/05 Lottery, para 422-425; B4-1006/06 Container glass; Joint 
selling of media rights (2008); B2-90/01-4 Timber; B1-232/07 Association of the German 
construction industry, 2; B3-64/05 Merck and VWR distribution agreement, para 105-110; 
B10–44/09 B10–45/09 B10–47/09 B10–48/09 B10-10/10 B10-11/10 B10–13/10 B10–14/10 
B10–18/10 B10–19/10 B10-20/10 B10–21/10 B10–22/10 B10–23/10 B10–24/10 B10-25/10 
Gas and electricity supplier resale bans; B3-134/09 Federal Guild of Hearing Aid 
Acousticians, para 44-46; B6-114-10 Joint selling of media rights for the German football 
leagues (2012); B9-96-09 Lufthansa, para 51; B7-11/13 Bosch Siemens, page 4; B3-93/15 
lighters, para 43; B6-46/12 Amazon (2013), 2-3; B9-66/10 HRS-Hotel Reservation Service 
(2013), para 199-212; B7-46/13 Telekom and Telefónica (2014), para 90 
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3.22. Germany: industrial policy considerations (footnote 710)  

B8-113/03-1 Long-term gas supply (2006), 24-26; B7-22/07 Basic Encryption of TV 
Programs – Commitments (2012), 41; B7-1/13-35 Sennheiser (2013), 1-2; B3-137/12 
Adidas (2014), 6-7; B2-98/11 Asics (2015), para 613-622; B6-81/11 ARD/ZDF online 
platform "Germany's Gold" (2014); B7-46/13 Telekom and Telefónica (2014), para 88-89 

3.23. UK: NCA outright reject Article 101(3) TFEU exceptions (footnote 722) 

CE/2464-03 UOP/prices for desiccant; CE/2890-03 Future fees by certain independent 
fee–paying schools; CE/4327-04 Bid rigging in the construction industry in England; 
CE/7510-06 Construction Recruitment Forum; CE/8950/08 Loans to large professional 
services firms; CE/3094-03 Dairy retail price initiatives; CE/7691-06 Airline passenger 
fuel surcharges for long-haul flights; CE/9161-09 Distribution of Mercedes-Benz 
commercial vehicles (vans); CE/9248-10 Access control and alarm systems to retirement 
properties; CE/9627/12 Supply of prescription medicines to care homes in England; B8-
175/11 Titisee-Neustadt (2015), para 151 

3.24. Germany: NCA refusal to grant exceptions on basis of the first and third 
conditions (footnote 732) 

B1-25/04 Verta/Danzer, 19-25; B8-113/03-1 Long-term gas supply, 23-28; B1-116/04 
Sand-lime brick, para 134-138; B10-148/05 Lottery, para 422-425; B4-1006/06 
Container glass, para 144, 153; B1-232/07 Association of the German construction 
industry, 2; B3-64/05 Merck and VWR distribution agreement, para 105-110; B10–44/09 
B10–45/09 B10–47/09 B10–48/09 B10-10/10 B10-11/10 B10–13/10 B10–14/10 B10–
18/10 B10–19/10 B10-20/10 B10–21/10 B10–22/10 B10–23/10 B10–24/10 B10-25/10 
Gas and electricity suppliers resale bans; B3-134/09 Federal Guild of Hearing Aid 
Acousticians, para 44-46; B9-96-09 Lufthansa, para 51; B7-11/13 Bosch Siemens, 4; B1-
62/13 Rental of retail space in factory outlet centres, para 323-354; B1-72/12 Round 
timber in Baden-Württemberg (2015), para 455-458, 482-485; B3-93/15 Lighters, para 
43; B7-1/13-35 Sennheiser, 1-2; B3-137/12 Adidas, page 6-7; B2-98/11 Asics, para 613-
622; B6-81/11 ARD/ZDF online platform "Germany's Gold"; Sanitary sector (2016); B6-
32/15 Joint selling of media rights to matches of the German Bundesliga (2016); B4-
71/10 Online banking conditions (2016), para 421-436 

3.25. Hungary: broad interpretation of Article 101(3) TFEU until 2005 
(footnote 725) 

Rejecting exceptions in cases of price-fixing: Vj-74/2004/58 Public procurement bidding 
for building a block of flats with respect to bid-rigging; VJ-138/2004/14 Hungarian 
Bakers Guild, para 17-19; Vj-60/2004 Budapest Sports Stadium. The decision was 
upheld by the Budapest Metropolitan Court in 7.K.34341/2005/15 Budapest Sports 
Stadium 

Granting exceptions for other types of agreements: Vj-169/2003/68 Fertilizers, para 
6,32; Vj–132/2004/26 Card issuance, para 6, 13-15; Vj-200/2004/13 Funeral service in 
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upheld by the Budapest Metropolitan Court in 7.K.34341/2005/15 Budapest Sports 
Stadium 

Granting exceptions for other types of agreements: Vj-169/2003/68 Fertilizers, para 
6,32; Vj–132/2004/26 Card issuance, para 6, 13-15; Vj-200/2004/13 Funeral service in 
Szolnok, 5-6, 8; Vj-128/2004/23 Tomb construction activities in Túrkeve, para 40; Vj-



178/2004/5 Pont Audio, para 35; Vj-23/2005 Rába Group and Integri, para 67, 76; Vj-
207/2004/51 Rába IT agreement 

3.26. Hungary: NCA refusal to grant exceptions for agreements since 2006 
(footnote 726)  

Vj-161/2004/59 Animal Feed Phosphates II; Vj-162/2004 Universities IT tender; Vj-
199/2005 Egg cartel; Vj-71/2005 Sara Lee price restrictions; Vj-158/2005/148 Hyundai 
Motors Hungary; Vj-140/2006 newspaper distribution I; Vj-26/2006 Navigation tools; Vj-
81/2006/74 Medical equipment; Vj-166/2006 Car navigation tools; Vj-195/2007/129 
Newspaper distribution II; Vj-69/2008 Wheat mill products I; Vj/134/2008 Wheat mill 
products II; Vj-151/2009/260 Model contracts for programme; Vj-115/2010 Dental 
headpieces; Vj-66/2012 Geophysical measuring operations; Vj-96/2010 Contact lenses; 
Vj-29/2011-522 Ready-mix concrete; Vj-45/2008-641 Colour television tubes; Vj-2/2010 
Car refinishing paints; Vj-23/2011 Daily newspapers; Vj-40/2013 Driving schools in Győr; 
Vj-48/2013 Tenders in Nagylóc and Szécsényfelfalu; Vj-49/2011 Hungarian beer market; 
Vj-73/2011 Mosquito control; Vj-11/2014 Media Service Support and Asset Management 
Fund; Vj-156/2004/68 Ice-cream; Vj-2/2015 lead-acid batteries (2016); VJ-37/2014 
Meat products temporary sales (promotions) (2016) 

3.27. Hungary: professional association cases (footnote 727) 

Cases terminated by accepting commitments: Vj-16/2005 Deontological rules of 
auditors; Vj-60/2006/37 Hungarian Chamber of Pharmacists; Vj-1/2008 Hungarian Real 
Estate Association; Vj-57/2008/23 Gyöngy Strategic Association; Vj-97/2013 Driver 
training ethics code, as upheld by the first instance in 38.Kpk.46.218/2014/5 Driver 
training ethics code; Vj-8/2012 Hungarian Banking Association 

Cases ended with a prohibition decision: Vj-180/2004 Hungarian Bar Association of 
attorneys; Vj-51/2005 The Hungarian Association of Automobile Dealers, confirmed by 
the Budapest Metropolitan Court in 7.K.31.11612007144 The Hungarian Association of 
Automobile Dealers; Vj-201/2005 Hungarian Chamber of Architects, upheld by the 
Budapest Metropolitan Court in 11.K.31.445/2008/11 Hungarian Chamber of Architects 
and the Budapest Appeal Court in 2.Kf.27.463/2009/5 Hungarian Chamber of Architects; 
Vj-36/2008 Association of journalists, upheld by the Budapest Metropolitan Court in 
3.K.30.051/2009/12 Association of journalists and the Budapest Court of Appeals in 
2.Kf.27.217/2010/4 Association of journalists; Vj-3/2008 Rail freight transport services; 
Vj-51/2008 Professional Guild of Hairdressers, as partially altered (not with respect to 
Article 101(3) TFEU) by the Budapest Metropolitan Court in 7.K.34.976/2009/9 
Professional Guild of Hairdressers, and revised to the GVH’s position by the Budapest 
Court of appeals in 2.Kf.27.333/2010/6 Professional Guild of Hairdressers; Vj-143-
016/2008 Chamber Of Plant Protection In Hungary 
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3.28. Netherlands: NCA rejects outright Article 101(3) TFEU exceptions 
(footnote 747) 

4014 Horticultural Services, para 117-120; 5851-121 Thuiszorg 't Gooi, para 224; 
108/258 Thuiszorg Kennemerland, para 184-185; 6274/569 Midden Ijssel, para 224-
231; 6538 Houses merchants foreclosure auctions, para 219; 6425 Window cleaners, 
para 246-251; 6888/435 LHV pace of establishment, para 151-154; 7036_1/386 Bell 
peppers, para 280-281; 7401-106 Demolition firms bid-rigging - Bergambacht & 
Dilettant, para 128-129; 7244-597 Magazine packs, para 279-284; 13.0612.53 Mobile 
operators, para 83; 7571/40.O1018 Mandatory flood insurance, para 61-64; 
ACMDM2015201065_0V Proton therapy, 6 

3.29. France: strict intensity of control (footnote 764)  

Demanding economic evidence to substantiate the existence of the first two conditions 
of Article 101(3) TFEU: 09-A-48 Dairy (2009), para 86; 09-A-50 Cinema code (2009), 
para 166-170; 10-D-13 Le Havre Port (2010), para 321-332, 435-441; 10-D-20 
Electronic discount coupons (2010), para 57; 11-D-02 Restoration of historic monuments 
(2011), para 566-567; 12-D-08 Endives (2012), para 576; 12-D-09 Flour mills (2012), 
para 663-664, 725-726; 15-D-19 Standard and express delivery (2015), para 720-725, 
757-763 

Strict application of the indispensability condition: 09-D-31 Football rights (2009), para 
299-301; 09-A-48 Dairy (2009), para 85; 10-D-20 Electronic discount coupons (2010), 
para 58; 11-D-01 Port handling sector on Reunion Island (2011), para 129; 12-D-08 
Endives (2012), para 580-584; 12-D-09 Flour mills (2012), para 673-677; 13-D-03 Pork 
slaughtering (2013), para 252; 13-D-14 Strasbourg vets (2013), para 148-150; 14-A-04 
Seed (2014), para 105-107 

5. Chapter 5: Article 101(1) TFEU 

5.1.  State action defence: anti-competitive behaviour goes beyond what is 
necessary (footnote 972) 

C-8/74 Dassonville (1974), para 15; C-209/78 C-210/78 C-211/78 C-212/78 C-213/78 
C-214/78 C-215-78 C-218/78 Fedetab (1980), para 130-131, 161; 29395 Windsurfing 
International (1983); C-246/88 Roofing felt (1989), para 17-18; C-811/79 ARIETE 
S.P.A. (1980), para 14-17; C-339/89 Alsthom (1991), para 11; T-14/89 Polypropylene 
(1992), para 310-312; 188/86 Lefèvre (1987), para 7; C-254/87 Syndicat des libraires 
de Normandie (1988), para 10-15; C-412/93 Société d'Importation Edouard Leclerc-
Siplec (1995), para 25-26; C-134/94 Esso Española SA (1995), para 19-20; C-70/95 
Sodemare SA (1997), para 41-43; C-327/12 SOA Nasionale Costruttori (2013), para 37-
39; T-145/89 Welded steel mesh (1995), para 56, 140; 36693 Volkswagen (2001), para 
72; 36571 Austrian banks - ‘Lombard Club’ (2002), para 373-375 
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5.2. State action defence: settling politically sensitive issues (footnote 973) 

Member States’ constitutions: broadcasting rights in 31734 Film purchases by German 
television stations (1989), para 39; freedom of association in T-14/89 Polypropylene 
(1992), para 318-319; freedom of press in C-243/83 Binon (1985), para 41-42 

Trade and international agreements: 27095 Franco-Japanese ball- bearings agreement 
(1974), 5; 29725 Wood pulp (1984), para 80; T-406/08 Industries chimiques du fluor 
(ICF) (2013), para 208; 39180 Aluminium Fluoride (2008), para 68-72; C-43/82 C-
63/82 VBVB (1984), para 33-40; C-126/97 Eco Swiss China Time Ltd (1999), para 36-
41; 32450 French-West African shipowners' committees (1992), para 33; 428 VBVB 
(1981), para 45; 38698 CISAC (2008), para, 93 

EU Treaties: C-172/80 ZÜCHNER (1981), para 8; C-45/85 Fire insurance (1987), para 
12-25; 34073 34395 35436 Van den Bergh Foods Limited (1998), para 211-214 

EU Charter of Fundamental Rights: 38279 French beef (2003), para 114; T-217/03 T-
245/03 French beef (2006), para 98-101; C-43/82 C-63/82 VBVB (1984), para 33-40 

EU secondary law: T-229/94 HOV SVZ-MCN (1997), para 41; C-90/76 Van Ameyde 
(1977), para 15; 33151 33997 Jahrhundertvertrag VIK-GVSt (1992), para 19, 24; 34579 
36518 38580 MasterCard I (2007), para 439-444; 38698 CISAC Agreement (2008), 
para 107-110, 161-163; 39401 E.On/GdF (2009), para 253 

Professional associations: 27000 IFTRA rules for producers of virgin aluminium (1975), 
6; 28980 Pabst & Richarz-BNIA (1976), 27; 29883 AROW-BNIC (1982), para 54-58; 
33686 Coapi (1995), para 34-35; 36147 EPI code of conduct (1999), para 26-27, 42, as 
confirmed by the GC in T-144/99 EPI code of conduct (2000), para 49-50 

5.3. State action defence: lack of autonomy strand of cases (footnote 977) 

Exception accepted in: C-5/79 Buys (1979), para 29-31; C-177/82 C-178/82 Van de 
Haar (1984), para 24; Asia Motor France III (1994) (unpublished. The decision quoted 
in T-387/94 Asia Motor France III (1996), para 24; C-185/91 Bundesanstalt fur den 
Giiterfernverkehr (1993); C-207/01 Altair Chimica SpA (2003), para 30-37; T-325/01 
Mercedes-Benz (2005), para 156; T-370/09 GDF Suez SA (2012), para 9; T-360/09 
E.ON/GDF (2012), para 102; 39401 E.ON/GDF (2009) 

Exception rejected in: 28852 29127 29149 Fedetab (1978), para 88, 105 as confirmed 
by the CJEU in C-218-78 Fedetab (1980), para 130-131, 1; 29133 WANO Schwarzpulver 
(1978), 6-7; 29021 BP Kemi - DDSF (1979), para 71; 29702 Johnson & Johnson (1980), 
para 34; 33585 Distribution of railway tickets by travel agents (1992), para 85-90; 
29525 30000 SSI (1982), para 100-105 as confirmed by the CJEU in C-240/82 and 
other SSI (1985), para 23-37, 40 and C-260/82 SSI (1985), para 26-30; 34279 ADALAT 
(1996), para 202-206; 38238 Spanish Raw Tobacco (2004), para 349-355; 38281 
Italian raw tobacco (2005), para 320-233; 39188 Bananas (2008), para 306 
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(1974), 5; 29725 Wood pulp (1984), para 80; T-406/08 Industries chimiques du fluor 
(ICF) (2013), para 208; 39180 Aluminium Fluoride (2008), para 68-72; C-43/82 C-
63/82 VBVB (1984), para 33-40; C-126/97 Eco Swiss China Time Ltd (1999), para 36-
41; 32450 French-West African shipowners' committees (1992), para 33; 428 VBVB 
(1981), para 45; 38698 CISAC (2008), para, 93 

EU Treaties: C-172/80 ZÜCHNER (1981), para 8; C-45/85 Fire insurance (1987), para 
12-25; 34073 34395 35436 Van den Bergh Foods Limited (1998), para 211-214 

EU Charter of Fundamental Rights: 38279 French beef (2003), para 114; T-217/03 T-
245/03 French beef (2006), para 98-101; C-43/82 C-63/82 VBVB (1984), para 33-40 

EU secondary law: T-229/94 HOV SVZ-MCN (1997), para 41; C-90/76 Van Ameyde 
(1977), para 15; 33151 33997 Jahrhundertvertrag VIK-GVSt (1992), para 19, 24; 34579 
36518 38580 MasterCard I (2007), para 439-444; 38698 CISAC Agreement (2008), 
para 107-110, 161-163; 39401 E.On/GdF (2009), para 253 

Professional associations: 27000 IFTRA rules for producers of virgin aluminium (1975), 
6; 28980 Pabst & Richarz-BNIA (1976), 27; 29883 AROW-BNIC (1982), para 54-58; 
33686 Coapi (1995), para 34-35; 36147 EPI code of conduct (1999), para 26-27, 42, as 
confirmed by the GC in T-144/99 EPI code of conduct (2000), para 49-50 

5.3. State action defence: lack of autonomy strand of cases (footnote 977) 

Exception accepted in: C-5/79 Buys (1979), para 29-31; C-177/82 C-178/82 Van de 
Haar (1984), para 24; Asia Motor France III (1994) (unpublished. The decision quoted 
in T-387/94 Asia Motor France III (1996), para 24; C-185/91 Bundesanstalt fur den 
Giiterfernverkehr (1993); C-207/01 Altair Chimica SpA (2003), para 30-37; T-325/01 
Mercedes-Benz (2005), para 156; T-370/09 GDF Suez SA (2012), para 9; T-360/09 
E.ON/GDF (2012), para 102; 39401 E.ON/GDF (2009) 

Exception rejected in: 28852 29127 29149 Fedetab (1978), para 88, 105 as confirmed 
by the CJEU in C-218-78 Fedetab (1980), para 130-131, 1; 29133 WANO Schwarzpulver 
(1978), 6-7; 29021 BP Kemi - DDSF (1979), para 71; 29702 Johnson & Johnson (1980), 
para 34; 33585 Distribution of railway tickets by travel agents (1992), para 85-90; 
29525 30000 SSI (1982), para 100-105 as confirmed by the CJEU in C-240/82 and 
other SSI (1985), para 23-37, 40 and C-260/82 SSI (1985), para 26-30; 34279 ADALAT 
(1996), para 202-206; 38238 Spanish Raw Tobacco (2004), para 349-355; 38281 
Italian raw tobacco (2005), para 320-233; 39188 Bananas (2008), para 306 
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5.4. State action defence: rejected if undertakings’ autonomy was considerably 
restricted, but not limited (footnote 979) 

T-142/89 Welded steel mesh (1995), para 91; T-143/89 Welded steel mesh (1995), 
para 29; C-219/95P Welded steel mesh (1997), para 24-25; 37614 Interbrew and 
Alken-Maes (2001), para 247-249; T-66/99 Greek Ferries (2003), para 176-198 and T-
65/99 Greek Ferries (2003), para 119-141; C-198/01 Consorzio Industrie Fiammiferi 
(CIF) (2003), para 66-80; T-217/03 T-245/03 French beef (2006), para 87 

5.5. State action defence: non-legislative measures (footnote 989) 

GC: T-387/94 Asia Motor France III (1996), para 60-65; T-217/03 T-245/03 French 
beef (2006), Para 92; 38279 French beef (2003), para 150-156; T-216/13 Telefónica-
Portugal Telecom (2016), para 111-120. In T-7/92 Asia Motor II (1993), para 68-73 
and T-37/92 SMMT-JAMA arrangements (1994), para 66-70 the GC overturned the 
Commission’s decisions in this regard  

Commission: 32732 Ijsselcentrale (1991), para 21; 38456 Bitumen Nederland (2006), 
para 159; 39181 Candle waxes (2008), para 192-194; 39188 Bananas (2008), (para 
307-308, 319); 39258 Airfreight (2010), para 966-981, 987-1006 

5.6. State action defence: an opinion or draft decision on the basis of public 
interest criteria is not a delegation of powers (footnote 997)  

Conveying an opinion or draft decision: 35591 35634 Weyl-PW+SSR (1997). The 
decision was not published, yet is was summarized by the GC in T-197/97 T-198/97 
Weyl-PW+SSR (2001), para 67, 79; C-221/99 Giuseppe Conte (2001), para 21; C-35/99 
Manuele Arduino (2002), para 40-43; 38401 EMC-Producteurs européens de ciment 
(2005), para 91,as confirmed by the GC in T-432/05 EMC Development AB (2010), para 
122; C-94/04 C-202/04 Federico Cipolla (2006), para 44-54; C-225/09 Jakubowska 
(2010), para 47-53; C-121/16 Salumificio (2016), para 22-23; C-532/15 C-538/15 
Eurosaneamientos (2016), para 36-40 

On the basis of public interest criteria: C-96/94 Centro Servizi Spediporto Srl (1995), 
para 19-34; C-38/97 Autotrasporti Librandi Snc di Librandi F. & C. (1998), para 26-37; 
C-309/99 Wouters (2002), para 67-69 

5.7. Article 106(2) TFEU: failing the proportionality test (footnote 1026) 

EU Courts: T-289/01 DSD (2007), para 207-210; C-1/12 Ordem dos Técnicos Oficiais de 
Contas (2013), para 107 

Commission: 28980 Pabst & Richarz/BNIA (1976), 5; 29995 NA VEWA-ANSEAU (1981), 
para 66-67; 30979 31394 Decca Navigator System (1988), para 130; 31734 Film 
purchases by German television stations (1989), para 40; 32732 Ijsselcentrale (1991), 
para 43-46; 32524 Screensport/EBU Members (1991), para 68-69; 33151 33997 
Jahrhundertvertrag VIK-GVSt (1992), para 28; 32150 EBU/Eurovision System (1993), 
para 78-79; 36748 REIMS II (1999), para 91-92; 38698 CISAC (2008), para 256-259 

5.4. State action defence: rejected if undertakings’ autonomy was considerably 
restricted, but not limited (footnote 979) 

T-142/89 Welded steel mesh (1995), para 91; T-143/89 Welded steel mesh (1995), 
para 29; C-219/95P Welded steel mesh (1997), para 24-25; 37614 Interbrew and 
Alken-Maes (2001), para 247-249; T-66/99 Greek Ferries (2003), para 176-198 and T-
65/99 Greek Ferries (2003), para 119-141; C-198/01 Consorzio Industrie Fiammiferi 
(CIF) (2003), para 66-80; T-217/03 T-245/03 French beef (2006), para 87 

5.5. State action defence: non-legislative measures (footnote 989) 

GC: T-387/94 Asia Motor France III (1996), para 60-65; T-217/03 T-245/03 French 
beef (2006), Para 92; 38279 French beef (2003), para 150-156; T-216/13 Telefo ́nica-
Portugal Telecom (2016), para 111-120. In T-7/92 Asia Motor II (1993), para 68-73 
and T-37/92 SMMT-JAMA arrangements (1994), para 66-70 the GC overturned the 
Commission’s decisions in this regard  

Commission: 32732 Ijsselcentrale (1991), para 21; 38456 Bitumen Nederland (2006), 
para 159; 39181 Candle waxes (2008), para 192-194; 39188 Bananas (2008), (para 
307-308, 319); 39258 Airfreight (2010), para 966-981, 987-1006 

5.6. State action defence: an opinion or draft decision on the basis of public 
interest criteria is not a delegation of powers (footnote 997)  

Conveying an opinion or draft decision: 35591 35634 Weyl-PW+SSR (1997). The 
decision was not published, yet is was summarized by the GC in T-197/97 T-198/97 
Weyl-PW+SSR (2001), para 67, 79; C-221/99 Giuseppe Conte (2001), para 21; C-35/99 
Manuele Arduino (2002), para 40-43; 38401 EMC-Producteurs europe ́ens de ciment 
(2005), para 91,as confirmed by the GC in T-432/05 EMC Development AB (2010), para 
122; C-94/04 C-202/04 Federico Cipolla (2006), para 44-54; C-225/09 Jakubowska 
(2010), para 47-53; C-121/16 Salumificio (2016), para 22-23; C-532/15 C-538/15 
Eurosaneamientos (2016), para 36-40 

On the basis of public interest criteria: C-96/94 Centro Servizi Spediporto Srl (1995), 
para 19-34; C-38/97 Autotrasporti Librandi Snc di Librandi F. & C. (1998), para 26-37; 
C-309/99 Wouters (2002), para 67-69 

5.7. Article 106(2) TFEU: failing the proportionality test (footnote 1026) 

EU Courts: T-289/01 DSD (2007), para 207-210; C-1/12 Ordem dos Técnicos Oficiais de 
Contas (2013), para 107 

Commission: 28980 Pabst & Richarz/BNIA (1976), 5; 29995 NA VEWA-ANSEAU (1981), 
para 66-67; 30979 31394 Decca Navigator System (1988), para 130; 31734 Film 
purchases by German television stations (1989), para 40; 32732 Ijsselcentrale (1991), 
para 43-46; 32524 Screensport/EBU Members (1991), para 68-69; 33151 33997 
Jahrhundertvertrag VIK-GVSt (1992), para 28; 32150 EBU/Eurovision System (1993), 
para 78-79; 36748 REIMS II (1999), para 91-92; 38698 CISAC (2008), para 256-259 

5.4. State action defence: rejected if undertakings’ autonomy was considerably 
restricted, but not limited (footnote 979) 

T-142/89 Welded steel mesh (1995), para 91; T-143/89 Welded steel mesh (1995), 
para 29; C-219/95P Welded steel mesh (1997), para 24-25; 37614 Interbrew and 
Alken-Maes (2001), para 247-249; T-66/99 Greek Ferries (2003), para 176-198 and T-
65/99 Greek Ferries (2003), para 119-141; C-198/01 Consorzio Industrie Fiammiferi 
(CIF) (2003), para 66-80; T-217/03 T-245/03 French beef (2006), para 87 

5.5. State action defence: non-legislative measures (footnote 989) 

GC: T-387/94 Asia Motor France III (1996), para 60-65; T-217/03 T-245/03 French 
beef (2006), Para 92; 38279 French beef (2003), para 150-156; T-216/13 Telefo ́nica-
Portugal Telecom (2016), para 111-120. In T-7/92 Asia Motor II (1993), para 68-73 
and T-37/92 SMMT-JAMA arrangements (1994), para 66-70 the GC overturned the 
Commission’s decisions in this regard  

Commission: 32732 Ijsselcentrale (1991), para 21; 38456 Bitumen Nederland (2006), 
para 159; 39181 Candle waxes (2008), para 192-194; 39188 Bananas (2008), (para 
307-308, 319); 39258 Airfreight (2010), para 966-981, 987-1006 

5.6. State action defence: an opinion or draft decision on the basis of public 
interest criteria is not a delegation of powers (footnote 997)  

Conveying an opinion or draft decision: 35591 35634 Weyl-PW+SSR (1997). The 
decision was not published, yet is was summarized by the GC in T-197/97 T-198/97 
Weyl-PW+SSR (2001), para 67, 79; C-221/99 Giuseppe Conte (2001), para 21; C-35/99 
Manuele Arduino (2002), para 40-43; 38401 EMC-Producteurs europe ́ens de ciment 
(2005), para 91,as confirmed by the GC in T-432/05 EMC Development AB (2010), para 
122; C-94/04 C-202/04 Federico Cipolla (2006), para 44-54; C-225/09 Jakubowska 
(2010), para 47-53; C-121/16 Salumificio (2016), para 22-23; C-532/15 C-538/15 
Eurosaneamientos (2016), para 36-40 

On the basis of public interest criteria: C-96/94 Centro Servizi Spediporto Srl (1995), 
para 19-34; C-38/97 Autotrasporti Librandi Snc di Librandi F. & C. (1998), para 26-37; 
C-309/99 Wouters (2002), para 67-69 

5.7. Article 106(2) TFEU: failing the proportionality test (footnote 1026) 

EU Courts: T-289/01 DSD (2007), para 207-210; C-1/12 Ordem dos Técnicos Oficiais de 
Contas (2013), para 107 

Commission: 28980 Pabst & Richarz/BNIA (1976), 5; 29995 NA VEWA-ANSEAU (1981), 
para 66-67; 30979 31394 Decca Navigator System (1988), para 130; 31734 Film 
purchases by German television stations (1989), para 40; 32732 Ijsselcentrale (1991), 
para 43-46; 32524 Screensport/EBU Members (1991), para 68-69; 33151 33997 
Jahrhundertvertrag VIK-GVSt (1992), para 28; 32150 EBU/Eurovision System (1993), 
para 78-79; 36748 REIMS II (1999), para 91-92; 38698 CISAC (2008), para 256-259 



5.8. Notion of undertaking: commercial activities of associations irrespective of 
statutes under national law (footnote 1037) 

299 Belgisch Syndikaal Verbond van de Parfumerie (ASPA) (1970), 3; 28980 Pabst & 
Richarz/BNIA (1976), 4; 26870 Aluminium imports from eastern Europe (1984), para 
9.2; 31029 French inland waterway charter traffic: EATE levy (1985), para 37-39; 
31734 Film purchases by German television stations (1989), para 38; 33407 CNSD 
(1993), para 40-41; 33686 Coapi (1995) para 32-33; 34179 34202 Stichting Certificatie 
Kraanverhuurbedrijf and the Federatie van Nederlandse Kraanverhuurbedrijven (1995), 
para 18; 36147 EPI code of conduct (1999), para 23-24; 30373 37143 P & I CLUBS 
(1999), para 50-51 

5.9. Notion of undertaking: sport-related economic activities (footnote 1039) 

Commission: 33384 33378 Distribution of package tours during the 1990 World Cup 
(1992), para 43-60; 32150 EBU/Eurovision System (1993), para 45-46; 36851 
Mouscron (1999); 37576 UEFA Broadcasting Regulations (2001), para 47; 37806 
ENIC/UEFA (2002), para 25-26; 38158 Meca Medina (2002), para 33-39; 39471 Certain 
joueur de tennis professionnel/ Agence mondiale antidopage (2009), para 19-27; 40208 
International Skating Union’s Eligibility rules (2017), para 146-153 

GC: T-313/02 MecaMedina and Majcen/IOC (2004), para 35-69; T-193/02 FIFA rules on 
players' agents (2005), para 68-72 

5.10. Notion of undertaking: definition (footnote 1042) 

C-159/91 C-160/91 Poucet (1993), para 17; C-244/94 Federation Française des 
Sociétés d'Assurance (1995), para 14; C-219/97 Maatschappij Drijvende Bokken BV 
(1999), para 67; C-115/97 C-116/97 C-117/97 Brentjens' Handelsonderneming BV 
(1999), para 77; C-67/96 Albany (1999), para 77; C-180/98 C-181/98 C-182/98 C-
183/98 C-184/98 C-185/98 Pavlov (2000), para 74; C-475/99 Ambulanz Glöckner 
(2001), para 19; C-218/00 Cisal (2002), para 22; C-309/99 Wouters (2002), para 46; C-
264/01 C-306/01 C-354/01 C-355/01 AOK Bundesverband (2004), para 46; C-350/07 
Kattner Stahlbau (2009), para 34; C-1/12 Ordem dos Técnicos Oficiais de Contas 
(2013), para 35; C-327/12 Ministero dello Sviluppo economico (2013), para 27 

5.11. Notion of undertaking: offering goods and services in a market 
(footnote 1049) 

C-180/98 C-181/98 C-182/98 C-183/98 C-184/98 C-185/98 Pavlov (2000), para 75; C-
475/99 Ambulanz Glöckner (2001), para 19; C-218/00 Cisal (2002), para 23; C-309/99 
Wouters (2002), para 47; C-1/12 Ordem dos Técnicos Oficiais de Contas (2013), para 
35-36; C-327/12 Ministero dello Sviluppo economico (2013), para 27 

5.12. Notion of undertaking: solidarity (footnote 1052) 

Schemes based on solidarity principles: C-159/91 C-160/91 Poucet (1993), para 8-19; C-
218/00 Cisal (2002), para 31-45; C-264/01 C-306/01 C-354/01 C-355/01 AOK 
Bundesverband (2004), para 47-65; C-350/07 Kattner Stahlbau (2009), para 44-68 (the 5.8. Notion of undertaking: commercial activities of associations irrespective of 

statutes under national law (footnote 1037) 

299 Belgisch Syndikaal Verbond van de Parfumerie (ASPA) (1970), 3; 28980 Pabst & 
Richarz/BNIA (1976), 4; 26870 Aluminium imports from eastern Europe (1984), para 
9.2; 31029 French inland waterway charter traffic: EATE levy (1985), para 37-39; 
31734 Film purchases by German television stations (1989), para 38; 33407 CNSD 
(1993), para 40-41; 33686 Coapi (1995) para 32-33; 34179 34202 Stichting Certificatie 
Kraanverhuurbedrijf and the Federatie van Nederlandse Kraanverhuurbedrijven (1995), 
para 18; 36147 EPI code of conduct (1999), para 23-24; 30373 37143 P & I CLUBS 
(1999), para 50-51 

5.9. Notion of undertaking: sport-related economic activities (footnote 1039) 

Commission: 33384 33378 Distribution of package tours during the 1990 World Cup 
(1992), para 43-60; 32150 EBU/Eurovision System (1993), para 45-46; 36851 
Mouscron (1999); 37576 UEFA Broadcasting Regulations (2001), para 47; 37806 
ENIC/UEFA (2002), para 25-26; 38158 Meca Medina (2002), para 33-39; 39471 Certain 
joueur de tennis professionnel/ Agence mondiale antidopage (2009), para 19-27; 40208 
International Skating Union’s Eligibility rules (2017), para 146-153 

GC: T-313/02 MecaMedina and Majcen/IOC (2004), para 35-69; T-193/02 FIFA rules on 
players' agents (2005), para 68-72 

5.10. Notion of undertaking: definition (footnote 1042) 

C-159/91 C-160/91 Poucet (1993), para 17; C-244/94 Federation Française des 
Sociétés d'Assurance (1995), para 14; C-219/97 Maatschappij Drijvende Bokken BV 
(1999), para 67; C-115/97 C-116/97 C-117/97 Brentjens' Handelsonderneming BV 
(1999), para 77; C-67/96 Albany (1999), para 77; C-180/98 C-181/98 C-182/98 C-
183/98 C-184/98 C-185/98 Pavlov (2000), para 74; C-475/99 Ambulanz Glöckner 
(2001), para 19; C-218/00 Cisal (2002), para 22; C-309/99 Wouters (2002), para 46; C-
264/01 C-306/01 C-354/01 C-355/01 AOK Bundesverband (2004), para 46; C-350/07 
Kattner Stahlbau (2009), para 34; C-1/12 Ordem dos Técnicos Oficiais de Contas 
(2013), para 35; C-327/12 Ministero dello Sviluppo economico (2013), para 27 

5.11. Notion of undertaking: offering goods and services in a market 
(footnote 1049) 

C-180/98 C-181/98 C-182/98 C-183/98 C-184/98 C-185/98 Pavlov (2000), para 75; C-
475/99 Ambulanz Glöckner (2001), para 19; C-218/00 Cisal (2002), para 23; C-309/99 
Wouters (2002), para 47; C-1/12 Ordem dos Técnicos Oficiais de Contas (2013), para 
35-36; C-327/12 Ministero dello Sviluppo economico (2013), para 27 

5.12. Notion of undertaking: solidarity (footnote 1052) 

Schemes based on solidarity principles: C-159/91 C-160/91 Poucet (1993), para 8-19; C-
218/00 Cisal (2002), para 31-45; C-264/01 C-306/01 C-354/01 C-355/01 AOK 
Bundesverband (2004), para 47-65; C-350/07 Kattner Stahlbau (2009), para 44-68 (the 

5.8. Notion of undertaking: commercial activities of associations irrespective of 
statutes under national law (footnote 1037) 

299 Belgisch Syndikaal Verbond van de Parfumerie (ASPA) (1970), 3; 28980 Pabst & 
Richarz/BNIA (1976), 4; 26870 Aluminium imports from eastern Europe (1984), para 
9.2; 31029 French inland waterway charter traffic: EATE levy (1985), para 37-39; 
31734 Film purchases by German television stations (1989), para 38; 33407 CNSD 
(1993), para 40-41; 33686 Coapi (1995) para 32-33; 34179 34202 Stichting Certificatie 
Kraanverhuurbedrijf and the Federatie van Nederlandse Kraanverhuurbedrijven (1995), 
para 18; 36147 EPI code of conduct (1999), para 23-24; 30373 37143 P & I CLUBS 
(1999), para 50-51 

5.9. Notion of undertaking: sport-related economic activities (footnote 1039) 

Commission: 33384 33378 Distribution of package tours during the 1990 World Cup 
(1992), para 43-60; 32150 EBU/Eurovision System (1993), para 45-46; 36851 
Mouscron (1999); 37576 UEFA Broadcasting Regulations (2001), para 47; 37806 
ENIC/UEFA (2002), para 25-26; 38158 Meca Medina (2002), para 33-39; 39471 Certain 
joueur de tennis professionnel/ Agence mondiale antidopage (2009), para 19-27; 40208 
International Skating Union’s Eligibility rules (2017), para 146-153 

GC: T-313/02 MecaMedina and Majcen/IOC (2004), para 35-69; T-193/02 FIFA rules on 
players' agents (2005), para 68-72 

5.10. Notion of undertaking: definition (footnote 1042) 

C-159/91 C-160/91 Poucet (1993), para 17; C-244/94 Federation Française des 
Sociétés d'Assurance (1995), para 14; C-219/97 Maatschappij Drijvende Bokken BV 
(1999), para 67; C-115/97 C-116/97 C-117/97 Brentjens' Handelsonderneming BV 
(1999), para 77; C-67/96 Albany (1999), para 77; C-180/98 C-181/98 C-182/98 C-
183/98 C-184/98 C-185/98 Pavlov (2000), para 74; C-475/99 Ambulanz Glöckner 
(2001), para 19; C-218/00 Cisal (2002), para 22; C-309/99 Wouters (2002), para 46; C-
264/01 C-306/01 C-354/01 C-355/01 AOK Bundesverband (2004), para 46; C-350/07 
Kattner Stahlbau (2009), para 34; C-1/12 Ordem dos Técnicos Oficiais de Contas 
(2013), para 35; C-327/12 Ministero dello Sviluppo economico (2013), para 27 

5.11. Notion of undertaking: offering goods and services in a market 
(footnote 1049) 

C-180/98 C-181/98 C-182/98 C-183/98 C-184/98 C-185/98 Pavlov (2000), para 75; C-
475/99 Ambulanz Glöckner (2001), para 19; C-218/00 Cisal (2002), para 23; C-309/99 
Wouters (2002), para 47; C-1/12 Ordem dos Técnicos Oficiais de Contas (2013), para 
35-36; C-327/12 Ministero dello Sviluppo economico (2013), para 27 

5.12. Notion of undertaking: solidarity (footnote 1052) 

Schemes based on solidarity principles: C-159/91 C-160/91 Poucet (1993), para 8-19; C-
218/00 Cisal (2002), para 31-45; C-264/01 C-306/01 C-354/01 C-355/01 AOK 
Bundesverband (2004), para 47-65; C-350/07 Kattner Stahlbau (2009), para 44-68 (the 



Court noted that this finding is subject to verification of relevant factors by the referring 
court)  

Schemes based on capitalisation principles: C-244/94 Federation Française des Sociétés 
d'Assurance (1995), para 16-22; C-219/97 Maatschappij Drijvende Bokken BV (1999), 
para 70-77; C-115/97 C-116/97 C-117/97 Brentjens' Handelsonderneming BV (1999), 
para 81-87; C-67/96 Albany (1999), para 78-87; C-180/98 C-181/98 C-182/98 C-183/98 
C-184/98 C-185/98 Pavlov (2000), para 74-89 

5.13. Notion of undertaking: the participation criterion (footnote 1053) 

Social security schemes: C-159/91 C-160/91 Poucet (1993); C-264/01 C-306/01 C-
354/01 C-355/01 AOK Bundesverband (2004) 

Pension funds: C-219/97 Maatschappij Drijvende Bokken BV (1999); C-67/96 Albany 
(1999); C-115/97 C-116/97 C-117/97 Brentjens' Handelsonderneming BV (1999); C-
180/98 C-181/98 C-182/98 C-183/98 C-184/98 C-185/98 Pavlov (2000) 

Old-age insurance: C-244/94 Federation Française des Sociétés d'Assurance (1995) 

Workers’ health and accident insurance: C-218/00 Cisal (2002); C-350/07 Kattner 
Stahlbau (2009); C-437/09 AG2R Prévoyance (2011) 

Professional associations: C-1/12 Ordem dos Técnicos Oficiais de Contas (2013), para 
37; C-327/12 SOA Nazionale Costruttori (2013), para 29; C-1/12 Ordem dos Técnicos 
Oficiais de Contas (2013), para 35; C-327/12 Ministero dello Sviluppo economico 
(2013), para 29; C-413/13 FNV Kunsten Informatie en Media (2014), para 33 

5.14. Inherent restrictions: balancing is confined to Article 101(3) TFEU 
(footnote 1076)  

C-136/86 BNIC (1987), para 21; T-29/92 Building and construction industry in the 
Netherlands (1995), para 96, 104, 178, 186-187; 37124 FIFA rules on players' agents 
(2002), para 30; C-209/07 Beef Industry (2008), para 21; 39510 Ordre national des 
pharmaciens (ONP) (2010), para 604; 39226 Lundbeck (2013), para 653; 39612 
Perindopril (Servier) (2014), para 1205; T-90/11 Ordre national des pharmaciens (ONP) 
(2014), para 675 

5.15. Inherent restrictions: balancing is confined to Article 101(3) TFEU, 
types of non-competition interests (footnote 1077) 
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GC in T-29/92 Building and construction industry in the Netherlands (1995), para 96, 
104, 178, 186-187; 36571 Austrian banks - ‘Lombard Club’ (2002), para 392 

Consumer protection: 27000 Primary aluminium (1975), 8; 28980 Pabst & Richarz/BNIA 
(1976), 2, 4-5 

Health and safety: 31624 Vichy (1991) para 18; 38370 UK Network Sharing Agreement 
(2003), para 83-85; 38369 Network Sharing Rahmenvertrag (2003), para 92-102 

Fight against illegal practices: 38281 Raw Tobacco Italy (2005), para 291 

Anti-dumping: 26870 Aluminium imports from eastern Europe (1984), para 12.2; 36604 
Citric acid (2001) para 162-166 

Sporting rules: 40208 International Skating Union’s Eligibility rules (2017), para 171 

Social aims: C-61/80 Rennet (1981), para 12; T-61/89 Hudson's Bay — Dansk (1992), 
para 54 

Promote competition or correct market failures: T-14/89 Polypropylene (1992), para 
296; 32290 Newitt/Dunlop Slazenger International (1992), para 56 as confirmed by the 
Court in T-43/92 Newitt/Dunlop Slazenger International and Others (1994), para 131; 
36957 Glaxo Wellcome (2001), para 127 

5.16. Inherent restriction: regulated associations and sporting rules 
(footnote 1088) 

Accepted with respect to sporting rules: 39471 Certain joueur de tennis 
professionnel/Agence mondiale antidopage (2009); 39732 Certain Formula One engine 
manufacturers (2011) 

Rejected with respect to sporting rules: 40208 International Skating Union’s Eligibility 
rules (2017) 

Rejected with respect to professional associations: 38549 Barême d'honoraires de 
l'Ordre des Architectes belges (2004); T-217/03 T-245/03 French beef (2006), para 89; 
T-451/08 CISAC (2013), para 92; C-1/12 Ordem dos Técnicos Oficiais de Contas 
(2013); C-136/12 Consiglio nazionale dei geologi (2013); C-184/13 C-185/13 C-186/13 
C-187/13, C-194/13, C-195/13 C-208/13 API (2014)  

5.17. Ancillary restraints: horizontal cooperation agreements (footnote 1127) 

Restrictions subordinate to the creation of joint ventures: 34857 BT/MCI (1994), para 
46; 34891 Fujitsu AMD Semiconductor (1994), para 36; 34252 Philips-Osram (1994) 
para 19-20; 35617 Phoenix/GlobalOne (1996), para 53; 35337 Atlas (1996), para 42; 
35830 Unisource (1997), para 82; 35738 Uniworld (1997), para 65; 37123 
MetroHoldings (1999); 39258 Airfreight (2010), para 938-963; 39736 SIEMENS/AREVA 
(2012), para 32, 42, 43 

Cooperation in technology markets: 32688 Konsortium ECR 900 (1990), 33; 34410 Olivetti-
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Pooling R&D: 26352 Eurogypsum (1968), 2; 28796 Beecham/Parke, Davis (1979), para 33 

Specialisation agreements: 29869 Italian cast glass (1980), 6 

Standardisation: 197 Industrieverband Solnhofener Natursteinplatten eV (1980), para 
35-40; 31458 X/Open Group (1986), para 36-38; 38401 EMC/European Cement 
Producers (2005), para 91 

Joint purchasing and selling: 28838 Intergroup (1975) 

5.18. Ancillary restraints: selective distribution systems based on qualitative 
objective criteria (footnote 1132)  

Commission: 10498 11546 12992 17394 17395 17971 18772 18888 3213 Omega (1970), 
para 5; 24055 Kodak (1970), para 21-24; 14650 Bayerische Motoren Werke AG (1974), 
para 22; 847 SABA (1975), para 34-41; 5715 Junghans (1976), para 20-26; 25757 
Hasselblad (1981), para 63; 28748 AEG-Telefunken (1982), para 53-54; 30668 Murat 
(1983), para 13-17; 29598 SABA's EEC distribution system (1983), para 2; 30849 IBM 
personal computer (1984), para 16-17; 30299 Grohe's distribution system (1984) para 
15; 30261 Ideal-Standard's distribution system (1984), para 15; 29420 Grundig' s EEC 
distribution system (1985), 5-6; 30665 Villeroy & Boch (1985), para 22; 32026 Bayo-n-ox 
(1989), para 43; 32595 d'Ieteren motor oils (1990), para 12; 31624 Vichy (1991), para 
18; 33242 Yves Saint Laurent Parfums (1991), para 4-7; 33542 Parfums Givenchy system 
of selective distribution (1992), para 15-18; 29420 Grundig's EC distribution system 
(1993), para 23-35; 33714 VAG FRANCE (1996), 3-4; 39855 Volkswagen Group Italia 
(Audi) 5 (2016), para 46-50; 39836 Volkswagen Group Italia (Audi) 3 (2016), para 46-50; 
39828 Volkswagen Group Italia (Audi) 2 (2016), para 46-50 

EU Courts: C-26/76 SABA (1977), para 20-21; C-209/78 C-210/78 C-211/78 C-212/78 
C-213/78 C-214/78 C-215-78 C-218/78 Fedetab (1980), para 138; C-99/79 Lancôme 
(1980), para 20-21; C-31/80 L'ORÉAL (1980), para 15-21; C-126/80 SALONIA (1981), 
para 24-27; C-210/81 Revox (1983), para 20; C-107/82 AEG-Telefunken (1983), para 
42-43, 135-13; C-243/83 Binon (1985), para 31-35; C-31/85 ETA (1985), para 16-18; 
C-45/85 Fire insurance (1987), para 40-43; T-19/91 Vichy (1992); C-19/92 Yves Saint 
Laurent Parfums (1996); T-88/92 Parfums Givenchy system of selective distribution 
(1996), para 141-148; C-439/09 Pierre Fabre (2011), para 46; T712/14 Watch Repair 
(2017), 95; C-230/16 Coty (2017), para 24 
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Hungarian Chamber of Pharmacists (2007), para 46-50, 73; Vj–44/2007/19 Taxi in Győr 
(2007), para 25; Vj-201/2005 Hungarian Chamber of Architects (2007), para 127-133; 
Vj-1/2008 Hungarian Real Estate Association (2008), para 42-46; Vj-51/2008 
Professional Guild of Hairdressers (2009). The NCA did not discuss state influence, 
however in was discussed in appeal 7.K.34.976/2009/9 Professional Guild of 
Hairdressers (2010); Vj-36/2008 Association of journalists (2008), para 5, 15-36 as 
upheld by the court in 3.K.30.051/2009/12 Association of journalists (2010) and 2 Kf. 
27. 217/2010/4 Association of journalists (2010), 7; Vj-143-016/2008 Chamber Of Plant 
Protection In Hungary (2010), para 41; Vj-180/2004 Hungarian Bar Association of 
attorneys (2006), para 20 as upheld by the Court on this point in 2K.30863/2009/8 
Hungarian Bar Association of attorneys (2009), 17; Vj-16/2005 Deontological rules of 
auditors (2006), para 48-50; Vj-199/2005 Egg cartel (2006), para 372-400, para 454-
462, as upheld by 7.K.30.838/2007/33 Egg cartel (2008); Vj-3/2008 Rail freight 
transport services (2012), para 189; 306-314. As upheld by the Court in 
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Hungarian Bar Association of attorneys (2006), para 19, 42, as confirmed by the court 
in 2K.30863/2009/8 Association of attorneys (2009), 14-15; Vj-16/2005 Deontological 
rules of auditors (2006); Vj-51/2005 The Hungarian Association of Automobile Dealers 
(2006), para 500-503; Vj-60/2006/37 Hungarian Chamber of Pharmacists (2007), para 
42-45; Vj–44/2007/19 Taxi in Győr (2007), para 22; Vj-201/2005 Hungarian Chamber 
of Architects (2007), para 119-123; Vj-33/2007/212 Network of Pharmacists (2008), 
para 31; Vj-36/2008 Association of journalists (2008), para 31, as confirmed by the 
court in 3.K.30.051/2009/12 Association of journalists (2010) and 2. Kf. 27. 217/2010/4 
Association of journalists (2010), 6; Vj-151/2009/256 Model contracts for programme 
(2013), para 123-125; Vj-151/2009/260 Model contracts for programme (2013), para 
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5.24. Netherlands: non-economic benefits in the ancillary restraints 
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(2009), para 127-132; 6895 Amsterdam hospitals (2010), para 13, 48; 6442 WMO 
Friesland (2012), para 56-58, 66-69; 7138 Home care (2011), para 17. In ACM-DM-
2013-202346 Independent pharmacies (2013), the NCA declared that such interests 
justified collaborations negotiating between independent pharmacies and health 
insurers, without referring to the ancillary restraints exception explicitly 
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6. Chapter 6: Unique national exceptions  

6.1.  France: joint offering of bids in tenders (footnote 1265) 

The exception was accepted in: 04-D-57 Road surfacing work in the Pyrénées Orientales 
(2004), para 40-47; 05-D-24 Public roads in Somme (2005), para 51-67; 05-D-61 Highway 
A51 (2005), para 150-160; 05-D-74 Storage of aggregates (2005), para 36-41; 06-D-32 
Departmental roads in Aveyron (2006), para 32-41; 06-D-33 Public procurement contracts 
in the building sector in Auvergne (2006), para 135, 154; 07-D-01 Piping work in the 
Morbihan (2007), para 99-105; 07-D-11 Road works in Marne (2007), para 99-107; 07-D-34 
Saint-Léon Hospital (2007), para 23-42; 08-D-28 Aggregates in Ille-et-Vilaine (2008), para 
122-149; 09-D-35 General Hospital Centre Jean (2009), para 16-29 

The exception was rejected in: 04-D-43 Grasse school and extracurricular transportation 
(2004), para 101-115; 04-D-50 Vallée des Lacs (2004), para 28-53; 05-D-26 Public works in 
the Meuse department (2005), para 152-153; 05-D-47 Weapon destruction (2005), para 
193; 200; 06-D-07 Ile-de-France Bid Rigging (2006), para 470, as confirmed by the court in 
2006/06913 Ile-de-France Bid rigging (2008), 47; 06-D-25 Work on the Rouen cathedral, 
para 48; 07-D-47 Aerial navigation (2007), para 173-174, 240-243; 08-D-15 Renovation of 
boiler rooms in Saône-et-Loire (2008), para 59, 106, 110; 08-D-22 Property surveyors in 
Haut-Rhin (2008), para 104-121; 08-D-28 Aggregates in Ille-et-Vilaine (2008), para 157-
158; 09-D-03 Coach transportation (2009), para 105-108, as upheld by the court in 
2009/02679 Coach transportation (2010), 9; 10-D-10 Landscaping (2010), para 38-45; 11-
D-07 Industrial painting (2011), para 134; 16-D-02 School bus transportation in the Lower 
Rhine (2016), para 125-130 

6.2. France: public body prerogative (footnote 1276) 

Claims for lack of jurisdiction were accepted in: 05-D-04 Gaz de Strasbourg (2005), para 12-
16; 05-D-02 Maritime Transport to Hyère (2005), para 12-14; 06-D-14 CPPAP, para 15-17; 
11-D-16 Telecare for senior (2011), para 20-23; 13-D-10 Press Distribution (2013), para 97-
100; 16-D-30 Banking (2016) 

Claims for lack of jurisdiction were partially rejected in: 04-D-39 Public slaughterhouse of 
Laval (2004), para 86-93, as upheld by the court in 2004/14592 Public slaughterhouse of 
Laval (2006) and the Cour de Cassation in 05-13048 Public slaughterhouse of Laval (2006); 
05-D-20 Casino du Lac de la Magdeleine (2005), para 23-28, as upheld by the court in 
2005/11128 Casino du Lac de la Magdeleine (2005), 4; 05-D-23 France Fire installers 
(2005), para 14-23; 05-D-60 Transport to Saint Honorat, para 15-17, as upheld by the court 
in 2005-23732 Transport to Saint Honorat, 6; 07-D-10 CIGC (2007), para 64-71; 09-D-17 
Pharmacists in Lower Normandy (2009), para 29-37; 10-D-13 Le Havre Port (2010), para 
148-150; 11-D-02 Restoration of historical monuments (2011), para 279-281, as upheld by 
the court in 2011/03298 Restoration of historical monuments (2012), 47; 12-D-13 Control of 
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heavy vehicles (2012), para 76-103; 12-D-26 Fire extinguishers (2012), para 164-169; 12-A-
14 Veterinary medicines (2012), para 76-78 

Claims for lack of jurisdiction were fully rejected in: 04-D-49 Artificial insemination of cattle 
(2004), para 141-145; 10-D-17 Bowling (2010), para 58-67; 05-D-41 Vocational Training 
(2005), para 38-43; 05-D-43 Dental surgeons in Puy-de-Dôme (2005), para 190, as upheld 
by the court in 2005/15784 Dental surgeons in Puy-de-Dôme (2007), 7 and the Cour de 
Cassation in 06-13498 Dental surgeons in Puy-de-Dôme (2006), 4-5, 196-197; 05-D-47 
Weapon destruction(2005), para 38-42; 07-D-08 Corsican cement (2007), para 64-71; 07-
D-27 Professional training (2007), para 70-74, as upheld by the court in 2007/15305 
Professional training, 4; 07-D-28 Coal handling in the Havre port (2007), para 53-63, as 
upheld by the court in 2007-17386 Coal handling in the Havre port, 3; 09-D-18 Marseille 
transportation (2009), para 21-29; 09-D-07 Supplementary health insurance (2009), para 
21-29, as upheld by the court in 2009/06049 (2010) Supplementary health insurance, 8 and 
the Cour de Cassation in 10-12038 Supplementary health insurance (2011), 4; 12-D-03 
AURAL-Lyon (2012), para 76; 12-D-28 Consortium Stade de France (2012), para 53-55; 12-
D-19 Tooth whitening (2012), para 70-79; 15-D-15 Suburban station of North of Paris 
(2015), para 38-43; 13-D-02 Towing light vehicles (2013), para 36-41 

6.3. Hungary: NCA decisions in the agriculture sector prior to the amendment 

(footnote 1297) 

Vj-199/2005 Egg cartel (2006) as upheld by 7.K.30.838/2007/33 Egg cartel (2008); Vj-
69/2008 Wheat mill products I (2010); Vj–89-2003/58 Hunting cartel (2004), as upheld by 
the court in 3.K.33.949/2010/17 Hunting cartel (2011); Vj-132/2003/37 Council for Wild 
Animals Products and Services (2005) as upheld by the court in 3. K. 31. 984/2005/30 
Council for Wild Animals Products and Services (2008) 

7. Chapter 7: Commitments and fines  

7.1. Modifications required following a market test (footnote 1319) 

38173 The Football Association Premier League Limited, para 15-17; 38348 Repsol, para 40; 
39596 BA/AA/IB, para 12-13; 39398 Visa MIF (2010), para 8; 39847 Ebooks, para 14; 
39230 Rio Tinto Alcan, para 12; 39595 Continental/ United/Lufthansa/Air Canada, para 15; 
39398 Visa MIF (2014), para 11; 39964 Air France /KLM/Alitalia/Delta, para 16; 39745 CDS 
Information Market, para 7; 40023 Cross-border access to pay-TV, para 16-17 
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7.2. Commitments by sector (May 2004 to 2017) (footnote 1342) 

Enforcer  Formal commitments Informal commitments  
Regulated and liberalised markets 

Media, telecom and IPRs 
Commission  37214 DFB; 38173 The Football Association 

Premier League Limited; 40023 Cross-border 
access to pay-TV; 38681 Cannes Agreement; 
39151 39152 SABAM and BUMA 

38427 Pay Television Film Output 
Agreements; 39673 Virtual Print Fee 
agreements; 39943 E5 - Cooperation among 
large telecom operators; 38767 FIPCOM/ 
Koninklijke Philips Electronics N.V.; 39636 
Rights Agency Ltd/SCAPR a.o. 

France 06-D-29 Access of local radios to national 
advertisement; 06-D-40 Association 
conducting surveys on magazine press; 07-D-
32 Remuneration of press distributors; 05-D-
12 EUROPQN; 07-D-17 Films; 07-D-31 
Citroën; 10-D-01 iPhone marketing 

 

Germany  B6-114/10 Joint selling of media rights; B7– 
22/07 Basic Encryption of TV Programs – 
Commitments; B7-17/06 T-Mobile, Vodafone 
and O2; B6-32/15 Joint selling of media rights 
to matches of the German Bundesliga 

Arena and Premiere 

Hungary   Vj–51/2004 Remittance via mobile phone 
The 
Netherlands  

13.0612.53 Mobile operators KPN Customer call data 

UK CE/2558-03 TV Eye; CE/2479/03 London-wide 
newspaper distribution 

 

Energy and transport 
Commission  38348 Repsol; 39140 DaimlerChrysler; 39141 

Fiat; 39142 Toyota Motor Europe; 39143 
Opel; 39416 Ship Classification; 39596 
BA/AA/IB; 39595 Continental/United/ 
Lufthansa/Air Canada; 39964 Air France/KLM/ 
Alitalia/Delta; 39850 Container Shipping 

38307 PO/Territorial restrictions Germany 
(Gazprom); 37811 Algerian gas export 
contracts; 39699 Baltic Max Feeder; European 
Minibulk and Container Feeder cooperatives 

France 08-D-26 UAT taxis Abbeilles; 09-D-01 pleasure 
boats; 13-D-15 Europe-Antilles Sea Freight 

 

Germany  B8–113/03-1 to B8-113/03-12 and B8-113/03-
15 long-term gas supply; B10–44/09 B10–
45/09 B10–47/09 B10–48/09 B10-10/10 B10-
11/10 B10–13/10 B10–14/10 B10–18/10 B10–
19/10 B10-20/10 B10–21/10 B10–22/10 B10–
23/10 B10–24/10 B10-25/10 Gas and 
electricity suppliers resale bans; B10–6/11 
Dinkelsbühl; B10–17/11 Markkleeberg; B9-
96/09 Lufthansa 

Verivox; Tank & Rast 

Hungary   Vj-7/2008/178 Motor oils and lubricants 
The 
Netherlands  

 VSS; APX and Endex 

UK 11/2013 Provision of Deep Sea Container rail 
transport services between ports and key 
inland destinations in Great Britain 

 

Professional associations 
Commission    
France 10-D-18 Veterinary analyses; 12-D-29 FFGolf; 

15-D-12 Guides in refuge du Gouter; 06-D-40 
Association conducting surveys on magasine 
press; 08-D-26 UAT taxis Abbeilles; 09-D-01 
Pleasure boats; 05-D-12 EUROPQN; 07-D-17 
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Enforcer  Formal commitments Informal commitments  
Films 

Germany  B3-11/13 Ophthalmologists-AOK; B3-11/13 
ophthalmologists-AÄGB; B3–123/11 
Pharmacists association in Westphalia-Lippe 

B1-232/07 association of the German 
construction industry 

Hungary  Vj-60/2006/37 Hungarian Chamber of 
Pharmacists; Vj–44/2007/19 Taxi in Gyor; Vj-
84/2007 Bar Association of Békés; Vj-97/2013 
Driver training ethics code 

Vj–93/2004/14 Hungarian Chamber of 
Pharmacists; Vj-16/2005 Deontological rules 
of auditors; Vj-1/2008 Hungarian Real Estate 
Association 

The 
Netherlands  

6895 Amsterdam hospitals; 7191/138 National 
Association of General Practitioners; 7245/151 
Federation Textile Management Netherlands 

Orthobanda industry association; Royal Dutch 
Society for the Advancement of Pharmacology 
(KNMP); Architects; The Royal Dutch Notarial 
Society [Koninklijke Notariële 
Beroepsorganisatie (KNB)I; Dutch Association 
for Real estate Agents (NVM); Royal Dutch 
Institute of Chartered Accountants (NIVRA) 
and the Dutch Association of Accounting 
Consultants (NOvAA); Royal Dutch Notarial 
Society [Koninklijke Notariële 
Beroepsorganisatie (KNB)II; Foundation for 
Appraisals and Validations; APX and Endex; 
ROTA; Frisian horses; Breed association; 
Flower-bulb; Travel Agents and Tour 
Operators General Agency Conditions; VSS; 
6502 Breed association 

UK CE/2558-03 TV Eye; CE/2479/03 London-wide 
newspaper distribution; 50243 Showmen’s 
Guild of Great Britain 

OFT946 Scottish legal 'mixed doubles' rule; 
Bar Council of Northern Ireland; School 
suppliers; Asbestos awareness training 

Public health and safety 
Commission    
France 07-D-22 Distribution of Medicine (I); 07-D-45 

Distribution of Medicine (II); 07-D-46 
Distribution of Medicine (III); 11-D-18 CT and 
MRI 

 

Germany  B3-11/13 Ophthalmologists-AOK; B3-11/13 
Ophthalmologists-AÄGB; B3–123/11 
Pharmacists association in Westphalia-Lippe; 
B7-30/07-1 Fire detection systems in 
Düsseldorf 

B12-11/08 Ophthalmic lenses 

Hungary   Vj-57/2008/23 Gyöngy Strategic Association 
The 
Netherlands  

6895 Amsterdam hospitals; 7138/47-BT930 
Home care providers; 7191/138 National 
Association of General Practitioners 

Orthobanda industry association; Royal Dutch 
Society for the Advancement of Pharmacology 
(KNMP) 

UK  NHS trusts; asbestos awareness training 
Regulated and liberalised markets - other 

Commission    
France 08-D-34 Funeral services in Marseille; 09-D-27 

MGSR; 17-D-12 Sugar production 
 

Germany  B4-32/08 Quantity transfer contracts; B2-
90/01-1 to B2-90/01-4 Timber 

 

Hungary    
The 
Netherlands  

5709 Day-care; 5998 Insurance pool UvA and VU tuition fees 

UK CE/9388-10 Motor Insurers  
Technology markets 

Commission  39847 Ebooks; 39230 Rio Tinto Alcan; 39736 
SIEMENS/AREVA 

40360 Production and distribution of 
audiobooks 
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Orthobanda industry association; Royal Dutch 
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(KNMP); Architects; The Royal Dutch Notarial 
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for Real estate Agents (NVM); Royal Dutch 
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Enforcer  Formal commitments Informal commitments  
France 06-D-24 Bijourama; 06-D-28 Home Cinema; 

07-D-07 Sale of cosmetic products on the 
internet; 10-D-20 Electronic discount coupons; 
15-D-06 Online hotel booking 

Adidas 

Germany  B4-9/11 B4-94/11 Electronic cash card 
payment system 

B7-1/13-35 Sennheiser; B6-46/12 Amazon; 
B3-137/12 Adidas; B2-98/11 Online sales of 
ASICS running shoes; Audible; Digital cement 
trading platform; B5-100/10 Sanitary fittings 

Hungary    
The 
Netherlands  

  

UK 50408 Live online bidding auction platform CE/9320-10 Hotel online booking; Yamaha 
musical instruments; CE/9692/12 Amazon’s 
price parity policy; CE/9857-14 Bathroom 
fittings & fixtures; BMW car comparison sites 

Financial services 
Commission  39398 Visa MIF (2010); 39398 Visa MIF 

(2014); 39745 CDS Information Market 
39876 EPC online payments; 39177 Which?/ 
DFB + Mastercard + FIFA 

France 11-D-11 "CB" payment card; 12-D-17 Non-
cash means of payment; 13-D-17 MasterCard; 
13-D-18 Visa 

 

Germany  B4-9/11 B4-94/11 Electronic cash card 
payment system 

B4-13/10 B4-117/15 Fees for ATM withdrawal 

Hungary  Vj-152/2006/86 Budapest Stock Exchange 
(BÉT); Vj-78/2013 MasterCard and OTP 

 

The 
Netherlands  

  

UK   
Other 

Commission    
France 09-D-08 Motorway breakdown services; 11-D-

08 Multi-brand gift card 
 

Germany  B3-93/15 Lighters B05-144-13 GARDENA; B7-11/13 Bosch 
Siemens; B2-118/10 Procurement of raw milk; 
Lego II; B2-31/17 Edeka/Tengelmann 

Hungary  Vj-71/2005 Sara Lee; Vj-63/2006/122 Inform 
Média; Vj-158/2005/148 Hyundai Motors 
Hungary; Vj-28/2007 Beer supply agreements; 
Vj-49/2011 Hungarian beer market; Vj-
111/2014 Ferrous and non-ferrous scrap; Vj-
104/2016 Nemak-Cevher 

Vj-156/2004/68 Ice-cream; Vj-157/2004/73 
Frozen food; Vj-96/2009-113 Book market; Vj-
91/2004/18 Comix 

The 
Netherlands  

7533-22 Art auctions; 15.0959.29 Ready-mix 
concrete 

Concert organisation and ticket sales; Ballast 
Nedam 

UK  OFT1415 Street furniture advertising 

7.3.  Rejecting fine reduction pleas on the basis of Article 29(5) of the 2006 

Fining Guidelines (footnote 1409)  
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upheld by the GC in T-216/13 Telefónica and Portugal Telecom (2016), para 334. In T-

Enforcer  Formal commitments Informal commitments  
France 06-D-24 Bijourama; 06-D-28 Home Cinema; 

07-D-07 Sale of cosmetic products on the 
internet; 10-D-20 Electronic discount coupons; 
15-D-06 Online hotel booking 

Adidas 

Germany  B4-9/11 B4-94/11 Electronic cash card 
payment system 

B7-1/13-35 Sennheiser; B6-46/12 Amazon; 
B3-137/12 Adidas; B2-98/11 Online sales of 
ASICS running shoes; Audible; Digital cement 
trading platform; B5-100/10 Sanitary fittings 

Hungary    
The 
Netherlands  

  

UK 50408 Live online bidding auction platform CE/9320-10 Hotel online booking; Yamaha 
musical instruments; CE/9692/12 Amazon’s 
price parity policy; CE/9857-14 Bathroom 
fittings & fixtures; BMW car comparison sites 

Financial services 
Commission  39398 Visa MIF (2010); 39398 Visa MIF 

(2014); 39745 CDS Information Market 
39876 EPC online payments; 39177 Which?/ 
DFB + Mastercard + FIFA 

France 11-D-11 "CB" payment card; 12-D-17 Non-
cash means of payment; 13-D-17 MasterCard; 
13-D-18 Visa 

 

Germany  B4-9/11 B4-94/11 Electronic cash card 
payment system 

B4-13/10 B4-117/15 Fees for ATM withdrawal 

Hungary  Vj-152/2006/86 Budapest Stock Exchange 
(BÉT); Vj-78/2013 MasterCard and OTP 

 

The 
Netherlands  

  

UK   
Other 

Commission    
France 09-D-08 Motorway breakdown services; 11-D-

08 Multi-brand gift card 
 

Germany  B3-93/15 Lighters B05-144-13 GARDENA; B7-11/13 Bosch 
Siemens; B2-118/10 Procurement of raw milk; 
Lego II; B2-31/17 Edeka/Tengelmann 

Hungary  Vj-71/2005 Sara Lee; Vj-63/2006/122 Inform 
Média; Vj-158/2005/148 Hyundai Motors 
Hungary; Vj-28/2007 Beer supply agreements; 
Vj-49/2011 Hungarian beer market; Vj-
111/2014 Ferrous and non-ferrous scrap; Vj-
104/2016 Nemak-Cevher 

Vj-156/2004/68 Ice-cream; Vj-157/2004/73 
Frozen food; Vj-96/2009-113 Book market; Vj-
91/2004/18 Comix 

The 
Netherlands  

7533-22 Art auctions; 15.0959.29 Ready-mix 
concrete 

Concert organisation and ticket sales; Ballast 
Nedam 

UK  OFT1415 Street furniture advertising 

7.3.  Rejecting fine reduction pleas on the basis of Article 29(5) of the 2006 

Fining Guidelines (footnote 1409)  

39401 E.On/GdF (2009), para 338-339, 380-389, as upheld by the GC in T-370/09 
E.On/GdF (2012), para 451; 38543 International Removal Services (2008), para 596-599, as 
upheld by the GC in T-204/08 T-212/08 International Removal Services (2011), para 131-
135; 39309 LCD (2010), para 429, 445; 39510 Ordre National des Pharmaciens en France 
(ONP) (2010), para 768; 39839 Telefónica and Portugal Telecom (2013), para 505, as 
upheld by the GC in T-216/13 Telefónica and Portugal Telecom (2016), para 334. In T-

Enforcer  Formal commitments Informal commitments  
France 06-D-24 Bijourama; 06-D-28 Home Cinema; 

07-D-07 Sale of cosmetic products on the 
internet; 10-D-20 Electronic discount coupons; 
15-D-06 Online hotel booking 

Adidas 

Germany  B4-9/11 B4-94/11 Electronic cash card 
payment system 

B7-1/13-35 Sennheiser; B6-46/12 Amazon; 
B3-137/12 Adidas; B2-98/11 Online sales of 
ASICS running shoes; Audible; Digital cement 
trading platform; B5-100/10 Sanitary fittings 

Hungary    
The 
Netherlands  

  

UK 50408 Live online bidding auction platform CE/9320-10 Hotel online booking; Yamaha 
musical instruments; CE/9692/12 Amazon’s 
price parity policy; CE/9857-14 Bathroom 
fittings & fixtures; BMW car comparison sites 

Financial services 
Commission  39398 Visa MIF (2010); 39398 Visa MIF 

(2014); 39745 CDS Information Market 
39876 EPC online payments; 39177 Which?/ 
DFB + Mastercard + FIFA 

France 11-D-11 "CB" payment card; 12-D-17 Non-
cash means of payment; 13-D-17 MasterCard; 
13-D-18 Visa 

 

Germany  B4-9/11 B4-94/11 Electronic cash card 
payment system 

B4-13/10 B4-117/15 Fees for ATM withdrawal 

Hungary  Vj-152/2006/86 Budapest Stock Exchange 
(BÉT); Vj-78/2013 MasterCard and OTP 

 

The 
Netherlands  

  

UK   
Other 

Commission    
France 09-D-08 Motorway breakdown services; 11-D-

08 Multi-brand gift card 
 

Germany  B3-93/15 Lighters B05-144-13 GARDENA; B7-11/13 Bosch 
Siemens; B2-118/10 Procurement of raw milk; 
Lego II; B2-31/17 Edeka/Tengelmann 

Hungary  Vj-71/2005 Sara Lee; Vj-63/2006/122 Inform 
Média; Vj-158/2005/148 Hyundai Motors 
Hungary; Vj-28/2007 Beer supply agreements; 
Vj-49/2011 Hungarian beer market; Vj-
111/2014 Ferrous and non-ferrous scrap; Vj-
104/2016 Nemak-Cevher 

Vj-156/2004/68 Ice-cream; Vj-157/2004/73 
Frozen food; Vj-96/2009-113 Book market; Vj-
91/2004/18 Comix 

The 
Netherlands  

7533-22 Art auctions; 15.0959.29 Ready-mix 
concrete 

Concert organisation and ticket sales; Ballast 
Nedam 

UK  OFT1415 Street furniture advertising 

7.3.  Rejecting fine reduction pleas on the basis of Article 29(5) of the 2006 

Fining Guidelines (footnote 1409)  

39401 E.On/GdF (2009), para 338-339, 380-389, as upheld by the GC in T-370/09 
E.On/GdF (2012), para 451; 38543 International Removal Services (2008), para 596-599, as 
upheld by the GC in T-204/08 T-212/08 International Removal Services (2011), para 131-
135; 39309 LCD (2010), para 429, 445; 39510 Ordre National des Pharmaciens en France 
(ONP) (2010), para 768; 39839 Telefónica and Portugal Telecom (2013), para 505, as 
upheld by the GC in T-216/13 Telefónica and Portugal Telecom (2016), para 334. In T-



399/09 Calcium carbide and magnesium based reagents for the steel and gas industries 
(2013), para 143-149 the GC rejected such a claim, which had not been raised in the 
Commission’s decision 

7.4.  Rejecting crisis cartel situations as justification for a reduction of the fine 

(footnote 1425)  

34018 Far East Trade Tariff and Surcharges Agreement (FETTSCA), para 197-198; 36490 
Graphite electrodes, para 194-197; 37614 Interbrew and Alken-Maes, para 321; 37027 Zinc 
Phosphate, para 337-341; 36212 Carbonless paper, para 430-431; 36571 Austrian banks — 
‘Lombard Club’, para 526-530; 37978 Methylglucamine, para 252-253; 38240 Industrial 
tubes, para 370-372; 38069 Copper plumbing tubes, para 741-746; 37533 Choline chloride, 
para 215-216; 38337 Thread, para 376-378; 38281 Raw Tobacco Italy, para 384; 38354 
Industrial bags, para 810-811; 38620 Hydrogen peroxide, para 488-490; 38645 
Methacrylates, para 389-390; 38121 Fittings, para 804-805; 39396 Calcium carbide and 
magnesium based reagents, para 331; 38589 Heat stabilisers, para 735; 39258 Airfreight, 
para 1258-1261; 5-12-2012 TV and computer monitor tubes, para 1106; 40018 Car battery 
recycling, para 362 

7.5. Inability claims based only on the “economic situation” (footnote 1438)  

38543 International Removal Services (2008), para 657; 38589 Heat stabilisers (2009), 774-
795; 39092 Bathroom fittings & fixtures, case summary (2010), para 19-20; 38344 Pre-
stressing steel (2010), para 1131-1189; 39168 PO/Hard Haberdashery: Fasteners (2011); 
39600 Refrigeration compressors, para 97; 39452 Mountings for windows and window-
doors, para 551; 39437 TV and computer monitor tubes, para 1104; 39780 Envelopes, para 
106; 39563 Retail food packaging, para 59-60 

7.6. Netherlands: confidential inability to pay decisions (footnote 1448) 

5210 Metal grilles; 5211 Nurseries; 6431_1/172 Kazerne II; 6429_1/176 Kazerne I; 
6430_1/131 Meiveld; 6274/569 Midden Ijssel; 6494 6836 Southern Dutch construction 
companies; 6306 Flour; 6929_1/205 Ship-generated waste collection cartel; 6306 Flour; 
6538 Houses merchants foreclosure auctions; 7237 7268 Houses merchants foreclosure 
auctions; 6538 Houses merchants foreclosure auctions; 7237 7268 Houses merchants 
foreclosure auctions; 7244-597 Magazine packs 

7.7. Inability to pay claims, NCAs (footnote 1449) 

FR: Accepted: 10-D-35 Welding electrodes, para 271-289; 10-D-39 Road sign, 460, 468; 11-
D-02 Restoration of historical monuments, para 720; 12-D-02 Géfil para 166-169; 206-208; 
233-235; 241-243; 254-256; 12-D-08 Endive, para 653; 12-D-09 Flour mills, para 954-959; 
13-D-03 Pork slaughtering, para 460-472; 13-D-09 Miradors Perpignan, para 202-203; 13-D-
12 Distribution of commodity chemicals, para 1132-1336; 14-D-16 Relocation of military 
personnel in Martinique, para 161-165; 14-D-20 Wallpaper, para 340-348; 15-D-03 Fresh 399/09 Calcium carbide and magnesium based reagents for the steel and gas industries 
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dairy products, para 397-401; 15-D-04 Bakery flour, para 407-409; 15-D-08 Sale of poultry 
meat, para 359; 383-390; 15-D-19 Standard and express delivery, para 1389-1400; 16-D-02 
School bus transportation in the Lower Rhine, para 222-226; 16-D-17 Liquid fuel backup 
heating units; 16-D-20 Modelling sector, para 519-521 

Rejected: 08-D-32 Steel trading, para 481-488; 10-D-39 Road signs, para 450; 11-D-02 
Restoration of historical monuments, para 720; 11-D-13 Electrification and electrical 
installation, para 417; 12-D-09 Flour mills, para 942-953; 957-959; 13-D-03 Pork 
slaughtering, para 460-472; 15-D-03 Fresh dairy products, para 402-403; 15-D-04 Bakery 
flour, para 410-411; 16-D-20 Modelling sector, para 519-521; 16-D-28 Property 
management, para 191  

DE: Accepted: B11–13/06 Flour mills; B1-164/13 B1-167/13 B1-87/14 B1-47/15 Furniture 

Rejected: B11-20/05 Sale of liquefied petroleum gas (LPG) 

NL: Accepted: 6108/258 Thuiszorg Kennemerland, para 238-244; 7130/216 Taxi transport 
IJssel cities, para 191-193; 6538 Houses merchants foreclosure auctions, 360-364; 6306 
Flour, 8-10; 7244-597 Magazine packs (2013), para 251-254 

Rejected: 4014 Horticultural Services, para 195-205; 6091/204 Distributors of sodium 
hypochlorite, para 250; 6108/348 Thuiszorg Kennemerland, 154-160; 6108/348 Thuiszorg 
Kennemerland, para 154-160; 6425 Window cleaners, para 340; 6442 WMO Friesland 
(2012), para 152; 7237 7268 Houses merchants foreclosure auctions, par 373; 6888/435 
LHV pace of establishment (2014), para 401-405 

HU: Accepted: Vj-120/2004/35 Bio-traditional fruits, para 49; Vj-69/2008 Wheat mill 
products I, para 324-325; 328-342; Vj-74/2011 Mortgage loans para 324-325; 328-342; Vj-
2/2010 Car refinishing paints, para 590-601; Vj-48/2013 Tenders in Nagylóc and 
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Rejected: Vj-69/2008 Wheat mill products I, para 324-325; 328-342; Vj-134/2008 Wheat 
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7.8. Commission: no fines imposed when Articles 101(1) and (3) TFEU balancing 

tools were discussed (footnote 1473)  

26349 Besluiten van de Vereniging G.I.S.A.; 28374 Advocaat Zwarte Kip; 27095 Franco-
Japanese ballbearings; 28996 Pabst & Richarz/BNIA; 28282 The Distillers Company Limited, 
Conditions of sale; 29418 Spices; 29535 White led; 29290 Vaessen/Moris; 29869 Italian cast 
glass; 29988 Italian flat glass; 28930 Aluminium imports from eastern Europe; 32732 
Ijsselcentrale; 33494 Scottish Salmon Board; 33585 Distribution of railway tickets by travel 
agents; 31400 Ford Agricultural; 32448 32450 Cewal, Cowac and Ukwal; 33407 CNSD; 
33686 Coapi; 40208 International Skating Union’s Eligibility rules 

7.9.  German NCA: no fines imposed when Articles 101(1) and (3) TFEU balancing 

tools were discussed (footnote 1474) 

B1-116/04 Sand-lime brick; B10-148/05 Lottery; B4-1006/06 Container glass; B4-31/05 
Pecuniary loss liability risks for auditors and chartered accountants; Joint selling of media rights 
(2008); B3-64/05 Merck and VWR distribution agreement; B3-134/09 Federal Guild of Hearing 
Aid Acousticians; B3-19/08 CVH; B9-66/10 HRS-Hotel Reservation Service; B1-62/13 Rental of 
retail space in factory outlet centres; B1-72/12 Round timber in Baden-Württemberg; B9-121/13 
Booking; B4-71/10 Online banking conditions; B6-132/14-2 Ticketing  

7.10. EU Courts: state involvement, crisis in sector and inability to pay as 

mitigating circumstances (footnote 1484) 

State involvement: T-14/89 Polypropylene, para 384-385; T-145/89 Welded steel mesh, 
para 121-122; T-148/89 Welded steel mesh, para 118; T-141/94 Steel beams, para 501, 
588, as upheld by the CJEU in C-194/99P Steel Beams, para 113-116; C-240/82 C-241/82 C-
242/82 C-261/82 C-262/82 C-268/82 C-269/82 SSI, para 94; C-100/80 C-101/80 C-102/80 
C-103/80 Pioneer Hi-fi equipment, para 100 

Crisis in sector: T-6/89 Polypropylene, para 285-291, 290; T-7/89 Polypropylene, para 327-336; 
335; T-8/89 Polypropylene, para 305-306; T-11/89 Polypropylene, para 350-352; T-13/89 
Polypropylene, para 372; T-14/89 Polypropylene, para 379; T-213/00 Far East Trade Tariff 
Charges and Surcharges Agreement (FETTCSA), para 351-354; T85/10 Concrete reinforcing 
bars, re-adoption, para 111-114; T-70/10 Concrete reinforcing bars, re-adoption, para 399-400; 
T69/10 Concrete reinforcing bars, re-adoption, para 241-242; T-489/09 T-490/09 T-56/10 
Concrete reinforcing bars, re-adoption, para 193. Also see T-141/89 Welded steel mesh, para 
146-147; T-142/89 Welded steel mesh, para 117; T-148/89 Welded steel mesh, para 125 

Inability to pay: T-71/03 T-74/03 T-87/03 T-91/03 Speciality Graphite, para 332-333; T-23/99 
Pre-Insulated Pipe Cartel, para 308; T-213/00 Far East Trade Tariff Charges and Surcharges 
Agreement (FETTCSA), para 351-356; T-452/05 PO/Thread, para 93-97; T-11/06 Raw tobacco 
– Italy, para 255-256; T-400/09 Calcium carbide and magnesium based reagents for the steel 
and gas industries, para 92-120; T-392/09 Calcium carbide and magnesium based reagents for 7.8. Commission: no fines imposed when Articles 101(1) and (3) TFEU balancing 
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the steel and gas industries, para 111-149; T-54/14 Shrimp, para 131-142; C-308/04P Graphite 
electrodes, para 105; T-51/06 Industrial bags, para, para 161-166; C-40/12P Industrial bags, 
para 107-108; C-58/12P Industrial bags, para 98-101; T-393/10 Prestressing steel, para 288; T-
406/09 Calcium carbide and magnesium based reagents for the steel and gas industries, para 
285; T-352/09 Calcium carbide and magnesium based reagents for the steel and gas industries, 
para 185-210; T-426/10 T-427/10 428/10 T-429/10 T-438/12 439/10 440/10 T-441/12 
Prestressing steel (2016) (French), para 489-499 

7.11. EU Courts: confirm change in the Commission approach to crisis 

situations (footnote 1486) 

T-236/01 T-239/01 T-244/01 T-245/01 T-246/01 T-251/01 T-252/01 Graphite electrodes 
(2004), para 345; C-328/05P Graphite electrodes (2007), para 100; T-38/02 Interbrew and 
Alken-Maes (2005), para 413-416; T-64/02 Zinc phosphate (2005), para 139-140; T-259/02 
T-260/02 T-261/02 T-262/02 T-263/02 T-264/02 T-271/02 Austrian banks – ‘Lombard Club’, 
para 510; T-109/02 T-118/02 T-122/02 T-125/02 T-126/02 T-128/02 T-129/02 T-132/02 
T-136/02 Carbonless paper, para 657-666; T-127/04 Industrial tubes, para 122; T-25/05 
Copper plumbing tubes, para 129; T-29/05 Raw tobacco – Spain, para 147; T-12/06 Raw 
tobacco – Italy, para 289; T-39/06 Raw tobacco – Italy, para 352-354; T-30/05 PO/Needles, 
para 207-208; T-456/05 T-457/05 PO/Thread, para 195-196 

7.12. GC: confirm inability to pay claims (footnote 1490)  

T-23/99 Pre-Insulated Pipe Cartel, para 308; T-213/00 Far East Trade Tariff Charges and 
Surcharges Agreement (FETTCSA), para 351-356; T-44/00 Seamless steel tubes, para 286; 
T-50/00 Seamless steel tubes, para 318-334; C-308/04P Graphite electrodes, para 105; T-
73/04 Electrical and mechanical carbon and graphite products, para 307-318; T-452/05 
PO/Thread, para 93-97; T-217/06 Methacrylates, para 324-329; T-204/08 T 212/08 
International Removal Services, para 168-178; T-199/08 International Removal Services, 
para 96; T-11/06 Raw tobacco – Italy, para 255-256; T-410/09 Calcium carbide and 
magnesium based reagents for the steel and gas industries, para 261-277; T-400/09 
Calcium carbide and magnesium based reagents for the steel and gas industries, para 92-
120; T-392/09 Calcium carbide and magnesium based reagents for the steel and gas 
industries, para 111-149; T-412/10 Bathroom Fittings and Fixtures, para 159-170; T-411/10 
Bathroom Fittings and Fixtures, para 194-205; T-27/10 Heat Stabilisers, para 310-314; T-
46/10 Heat Stabilisers, para 195-196; T-56/09 T-73/09 Carglass, para 387; T-72/09 
Carglass, para 308; T-456/10 Animal feed phosphates, para 197-213; T-422/10 Prestressing 
steel, para 345-350; T-426/10 T-427/10 T-428/10 T-429/10 T-438/12 T-439/10 440/10 T-
441/12 Prestressing steel, para 489-507; T-54/14 Shrimp, para 131-142; C-444/11P 
International Removal Services, para 188; C-439/11P International Removal Services, para 
171; C-619/13P Bathroom Fittings and Fixtures, para 113 
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tobacco – Italy, para 289; T-39/06 Raw tobacco – Italy, para 352-354; T-30/05 PO/Needles, 
para 207-208; T-456/05 T-457/05 PO/Thread, para 195-196 

7.12. GC: confirm inability to pay claims (footnote 1490)  

T-23/99 Pre-Insulated Pipe Cartel, para 308; T-213/00 Far East Trade Tariff Charges and 
Surcharges Agreement (FETTCSA), para 351-356; T-44/00 Seamless steel tubes, para 286; 
T-50/00 Seamless steel tubes, para 318-334; C-308/04P Graphite electrodes, para 105; T-
73/04 Electrical and mechanical carbon and graphite products, para 307-318; T-452/05 
PO/Thread, para 93-97; T-217/06 Methacrylates, para 324-329; T-204/08 T 212/08 
International Removal Services, para 168-178; T-199/08 International Removal Services, 
para 96; T-11/06 Raw tobacco – Italy, para 255-256; T-410/09 Calcium carbide and 
magnesium based reagents for the steel and gas industries, para 261-277; T-400/09 
Calcium carbide and magnesium based reagents for the steel and gas industries, para 92-
120; T-392/09 Calcium carbide and magnesium based reagents for the steel and gas 
industries, para 111-149; T-412/10 Bathroom Fittings and Fixtures, para 159-170; T-411/10 
Bathroom Fittings and Fixtures, para 194-205; T-27/10 Heat Stabilisers, para 310-314; T-
46/10 Heat Stabilisers, para 195-196; T-56/09 T-73/09 Carglass, para 387; T-72/09 
Carglass, para 308; T-456/10 Animal feed phosphates, para 197-213; T-422/10 Prestressing 
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171; C-619/13P Bathroom Fittings and Fixtures, para 113 

 

 



8. Chapter 8: Priority setting  

8.1. Target discretion: in the fourth enforcement period, Article 101(3) TFEU is applied 

to price-fixing, market-sharing, and equivalent restrictions (footnote 1647) 

37980 Souris-TOPPS, para 141-158; 37750 French beer market, para 75; 38456 
Bitumen Nederland, para 162-168; 39181 Candle waxes, para 317; 39188 Bananas, 
para 339-343; 39125 Carglass, para 529-532; 39633 Shrimps, para 438-440; 39510 
Ordre National des Pharmaciens en France (ONP), para 703-706; 38549 Barême 
d'honoraires de l'Ordre des Architectes belges, para 104-110; 38662 GDF-ENEL, para 
143-145; 38662 GDF-ENI 120-122; 39736 SIEMENS/AREVA, para 82-83; 38698 CISAC, 
para 231-247; 39092 Bathroom fittings & fixtures, para 989-990; 39596 BA/AA/IB, para 
77-80; 39258 Airfreight, para 1040-1045; 39462 Freight Forwarding, para 635-636; 
39839 Telefónica and Portugal Telecom, para 439-446; 37214 DFB (Joint selling of the 
media rights to the German Bundesliga), para 24; 38173 The Football Association 
Premier League Limited, para 30; 39861 Yen Interest Rate Derivatives (YIRD), para 84-
85; 39914 Euro Interest Rate Derivatives, para 66; 39610 Power cables, para 689; 
39574 Smart card chips; 40055 Parking heaters; 40028 Alternators and Starters; 39824 
Trucks; 39850 Container Shipping, para 57-58; 399904 Rechargeable battery; 39960 
Thermal Systems; 40013 Lighting Systems  

8.2. Target discretion: Commission rejects outright Article 101(3) TFEU 

exceptions in regulated markets (footnote 1649) 

Energy: 38662 GDF/ENEL; 38662 GDF/ENI; 39736 SIEMENS/AREVA; 39610 Power 
cables, para 689 

Telecom: 39839 Telefónica and Portugal Telecom; 40023 Cross-border access to pay-
TV, para 51-52 

Liberal professions: 38549 Barême d'honoraires de l'Ordre des Architectes belges 

Broadcasting of sports: 37214 DFB (Joint selling of the media rights to the German 
Bundesliga); 38173 The Football Association Premier League Limited 

Health services: 39510 Ordre National des Pharmaciens en France (ONP), para 704-705 

Transport: 39416 Ship Classification, para 13; 39596 BA/AA/IB; 39258 Airfreight, para 
1040; 39595 Continental/United/Lufthansa/Air Canada; 39462 Freight Forwarding, para 
635-636; 39964 Air France/KLM/Alitalia/Delta, para 42, 110; 39850 Container Shipping, 
para 57-58 

IPRs: 39230 Rio Tinto Alcan; 38698 CISAC, para 231-247 

Financial services: 37860 Morgan Stanley Dean Witter/Visa para 312-317; 38606 
Groupement des Cartes Bancaires “CB”, para 428-433; 34579 36518 38580 MasterCard 
I, para 671-679; 39398 Visa MIF, para 21; 39861 Yen Interest Rate Derivatives (YIRD), 
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ANNEX B: CODING BOOK VARIABLES 

 

Case Identification Variables 

1. Jurisdiction: the jurisdiction (country/EU) rendering the decision.  

2. Decision Date: the date the decision was rendered.  

3. Authority: the administrative/judicial body rendering the decision.  

4. Case ID: the (national) docket number of the decision.  

5. Case Name: the name of the case (name of the first listed undertaking or the subject 
matter), according to the convention in each jurisdiction.  

6. Procedure Type: the type of procedure (e.g. regular infringement decision, leniency 
application, decision in preliminary ruling, decision in appeal, decision not to investigate, 
informal procedure). 

 

Undertaking’s Identification Variables 

7. Undertaking 1: the name of the undertaking(s) subject of the case that allegedly 
infringed Article 101 TFEU. Undertaking 1 is the undertaking mentioned first in the 
decision. In appeals, Undertaking 1 includes all appellants.  

8. Undertaking 2: the name of the undertaking(s) subject of the case that allegedly 
infringed Article 101 TFEU. Undertaking 2 is the undertaking mentioned second in the 
decision. In appeals, Undertaking 2 includes all defendants.  

9. Other Undertakings: the name of the undertaking(s) subject of the case that allegedly 
infringed Article 101 TFEU, other than Undertakings 1 and 2. In appeals, Other 
Undertakings are all intervening parties (including Member States).  

10. Relevant Market: the relevant product and geographical market(s) as identified by the 
decision.  

 

Substantive Balancing Variables 

Variables regarding the infringement of Article 101 TFEU 

11. Source: the legal provision that was (allegedly) infringed (e.g. Article 101 TFEU and/or 
the national equivalent provision).  
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12. Object/effect: whether the (alleged) infringement is a by-object or by-effect restriction. 
In addition, this variable indicates whether the competition enforcer’s classification is in 
line with the Commission’s policy papers: According to the Commission Article 101(3) 
Guidelines (2004), para 23 restrictions that are black-listed in BERs or identified as hard-
core restrictions in the Commission’s guidelines and notices are generally considered as 
by-object restrictions. 
 

Variables regarding the relevant non-competition interest 

13. Interest: the non-competition interest balanced against the competition concerns. 

14. Origin: the legal source of the non-competition interests (EU or national). With regard to 
EU interests, this variable indicates whether the case has referred to the policy-linking 
clauses of the Treaties. 
 

Variables regarding Article 101(1) TFEU balancing 

15.  Article 101(1) – Source: the legal source facilitating Article 101(1) TFEU balancing tools 
(e.g. the notion of “undertakings”; effet utile; IPRs). 

16.  Article 101(1) – Method: the balancing method (e.g. commercial or regulatory ancillary 
restraints; other European-style or American-style rule of reason). 

17.  Article 101(1) – Proportionality: if, and to what extent, a proportionality test was 
applied to facilitate Article 101(1) TFEU balancing.  

18.  Article 101(1) – Result: the outcome of the balancing applied in the case. 

19. Article 101(1) – Weight: the relative importance of Article 101(1) TFEU balancing in the 
case. This variable is based on the subjective assessment of the coder.  

 
 

Variables regarding Article 101(3) TFEU balancing 

20. Article 101(3) – BERs: if, and if so which, BER is examined in the case (European and/or 
national BERs).  

21. Article 101(3) – improvement (A): if, and what type of benefit is considered. The coding 
of this variable is based on the classification suggested by the OFT Roundtable on 
Narrow versus Broad Definition of Benefits (2010), distinguishing between direct 
economic benefits, indirect economic benefits, and non-economic benefits. 

22. Article 101(3) – improvement (B): if, and what type of improvement is considered. The 
coding of this variable is based on Monti (2007), 45 typology of efficiencies (e.g. static 
and dynamic productive efficiencies; allocative, distributive and social efficiencies). 

23. Article 101(3) – improvement – Met: whether the “improvement” condition was fulfilled.  
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24. Article 101(3) – consumer: the definition of “consumer” followed by the case (e.g. direct 
and indirect consumers, consumers in affected markets, society as a whole).  

25. Article 101(3) – fair share: if, and what type, of the fair share requirements are 
considered. 

26. Article 101(3) – fair share – Met: whether the “fair share” condition was fulfilled.  

27.  Article 101(3) – indispensability: if, and in what manner, indispensability requirements 
are considered.  

28. Article 101(3) – indispensability – Met: whether the “indispensability” condition was 
fulfilled.  

29.  Article 101(3) – elimination of competition: if, and to what extent, the no elimination of 
competition requirement is considered.  

30. Article 101(3) – elimination of competition – Met: whether the “elimination of 
competition” condition was fulfilled.  

31.  Article 101(3) – Result: whether an Article 101(3) TFEU exemption/exception was 
granted. 

32. Article 101(3) – Weight: the relative importance of the Article 101(3) TFEU balancing in 
the case. This variable is based on the subjective assessment of the coder. 

Variables regarding other balancing methods  

33.  Article 101 as a whole: if the case included balancing with reference to Article 101 as a 
whole (as opposed to Articles 101(1) or (3) TFEU balancing tools). If so, whether the 
balancing led to exemption from the competition rules.  

34. Balancing in remedy stage: if, and to what extent, non-competition interests were 
considered in the remedy stage (commitments and fines). 

 

Variables regarding other circumstances  

35. Article 102: whether the case concerns an alleged infringement of Article 102 TFEU (or 
of the national equivalent provision), and the relationship between Articles 101 and 102 
TFEU balancing. 

36. Free Movement: whether the case concerns an alleged infringement of the EU free 
movement rules, and the relationship between Article 101 TFEU and the free movement 
balancing. 

37. Miscellaneous: other features of the case that were not reflected in other variables (e.g. 
parallel proceedings in other jurisdictions, economic crisis).  
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Variables regarding other balancing methods  

33.  Article 101 as a whole: if the case included balancing with reference to Article 101 as a 
whole (as opposed to Articles 101(1) or (3) TFEU balancing tools). If so, whether the 
balancing led to exemption from the competition rules.  

34. Balancing in remedy stage: if, and to what extent, non-competition interests were 
considered in the remedy stage (commitments and fines). 

 

Variables regarding other circumstances  

35. Article 102: whether the case concerns an alleged infringement of Article 102 TFEU (or 
of the national equivalent provision), and the relationship between Articles 101 and 102 
TFEU balancing. 

36. Free Movement: whether the case concerns an alleged infringement of the EU free 
movement rules, and the relationship between Article 101 TFEU and the free movement 
balancing. 

37. Miscellaneous: other features of the case that were not reflected in other variables (e.g. 
parallel proceedings in other jurisdictions, economic crisis).  

 
 
 



Outcome Variables 

38. Outcome: the outcome of procedure (e.g., infringement of Article 101 TFEU, 
commitments, exemption/exception, administrative closure).  

39.  Fine: the amount of fine imposed, if applicable.  

 

Descriptive fields 

40.  Alleged Infringement: summary of the alleged infringement of Article 101 TFEU.  

41.  Comments: any relevant comments of the coder. 
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LAWS, REGULATIONS, REPORTS AND POLICY PAPERS 

EUROPEAN UNION 

Treaties and international agreements 

Agreement on EU-US Air 
Transport  

EU-US Air Transport Agreement (OJ L 134/4, 25.5.2007) 

Agreement on Social 
Policy  (1992) 

Agreement on social policy concluded between the Member States 
of the European Community with the exception of the United 
Kingdom of Great Britain and Northern Ireland (OJ 1992 C 191, p. 
91), annexed to Protocol (No 14) on social policy, annexed to the 
Treaty establishing the European Community 

Charter of Fundamental 
Rights 

Charter of Fundamental Rights of the European Union 
((2000/C)364/01) 

TFEU and TEU Consolidated versions of the Treaty on European Union and the 
Treaty on the Functioning of the European Union (2012/C 326/01) 

Regulations  

Enabling Council 
Regulation 1534/1991 on 
insurance 

Council Regulation 1534/91/EEC of 31 May 1991 on the application 
of Article 85(3) of the Treaty to certain categories of agreements, 
decisions and concerted practices in the insurance sector, 
consolidated with amendments introduced by Council Regulation 
1/2003/EC of 16 December 2002 (OJ L 143/1, 7.6.1991) 

Enabling Council 
Regulation 19/65 on 
Vertical Agreements 

Council Regulation 19/65/EEC of 2 March 1965 on application of 
Article 85(3) of the Treaty to certain categories of agreements and 
concerted practices (OJ P 36, 6.3.1965) 

Enabling Council 
Regulation 2821/71/EEC 
on Standardisation, R&D 
and Specialisation 
Agreements 

Council Regulation 2821/71/EEC of 20 December 1971 on 
application of Article 85(3) of the Treaty to categories of 
agreements, decisions and concerted practices, (OJ L 285, 
29.12.1971) 

Regulation 1/2003  

 

Council Regulation (EC) No 1/2003 of 16 December 2002 on 
the implementation of the rules on competition laid down in 
Articles 81 and 82 of the Treaty (OJ L 1, 04.01.2003) 
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Act No. IV on the 
Prohibition of Unfair 
Economic Activities of 1984 

1984. évi IV. törvény a tisztességtelen gazdasági tevékenység 
tilalmáról 

Act No. LVII of 1996 on the 
Prohibition of Unfair and 
Restrictive Market Practices 

1996. évi LVII. Törvény a tisztességtelen piaci magatartás és a 
versenykorlátozás tilalmáról 
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the Prohibition of Unfair 
Market Practice 
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Competition 1923 
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Act No. XX on Agreements 
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megállapodásokról 
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Practices. English translation following the Amendment of 2000 in: 
(UAIPIT 2000); Following the Amendment of 2005 in: (WIPO 
2006a); Following the Amendment of 2010 in: 
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specialization agreements 

53/2002. (III. 26.) Korm. Rendelet a szakosítási megállapodások 
egyes csoportjainak a versenykorlátozás tilalma alól történő 
mentesítéséről. English translation in: http://www.gvh.hu/en// 
data/cms1024046/55_2002_vertikalis_a.pdf 
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GVH (GVH’s English version)  

Hungarian Fining 
Guidelines (2003) 

Notice No. 2/3003 of the president of the Hungarian Competition 
Authority and the Chair of the Competition Council of the 
Hungarian Competition Authority – the method of setting fines in 
antitrust cases (GVH’s English version) 

Hungarian Fining 
Guidelines (2005) 

Notice No 2/2005, on the amendment of Notice No 2/2003 on the 
method of setting fines in antitrust cases, of the President of the 
Hungarian Competition Authority and the Chair of the Competition 
Council of the GVH (GVH’s English version) 

http://gvh.hu/en//data/cms1022230/54_2002_kutatas_a.pdf
http://www.gvh.hu/en//
http://gvh.hu/en//data/cms1022232/86_1999_technologia_a.pdf


Hungarian Fining 
Guidelines (2012) 

Notice No 1/2012 of the President of the Hungarian Competition 
Authority and the Chair of the Competition Council of the 
Hungarian Competition Authority on the method of setting fines in 
case of market practices infringing Articles 11 and 21 of Act LVII of 
1996 on the Prohibition of Unfair Restrictive Practices (Competition 
Act), and Articles 101 and 102 of the Treaty on the Functioning of 
the European Union (GVH’s English version) 

Hungarian Fining 
Guidelines (2014) 

A Gazdasági Versenyhivatal elnökének és a Gazdasági 
Versenyhivatal Versenytanácsa elnökének 5/2014. számú 
közleménye egyes korábbi közlemények módosításáról 

Hungarian Fining 
Guidelines (2015) 

a Gazdasági Versenyhivatal elnökének 3/2015. (III. 12) GVH 
utasítása egyes utasítások szervezeti változásokkal, valamint bels 
ügyintézési szabályok megállapításával összefügg módosításáról 

THE NETHERLANDS 

Constitution  

Constitution of the 
Kingdom of the 
Netherlands 

Grondwet voor het Koninkrijk der Nederlanden van 24 augustus 
1815

Laws and regulations 

Act Establishing the 
Authority for Consumers 
and Markets of 2013 

Wet van 28 februari 2013, houdende regels omtrent de instelling 
van de Autoriteit Consument en Markt (Instellingswet Autoriteit 
Consument en Markt). English translation in 
https://www.acm.nl/en/publications /publication/13190/Rules-of-
the-Netherlands-Authority-for Consumers-and-Markets-have-been-
harmonized/ 

Business Regulation Act of 
1951 

Wet Schorsing Bedrijfsregelingen van 11 April 1951 

Competition Act Mededingingswet, English translation of the original version of 
1998 in (Vogelaar et al. 2000), 753. Following the 2009 
Amendment in: http://www.dutchcivillaw.com/legislation/ 
competitionact.htm. 

Dutch Law on the Bar of 
1952 

Advocatenwet van 23 juni 1952 

Hungarian Fining 
Guidelines (2012) 

Notice No 1/2012 of the President of the Hungarian Competition 
Authority and the Chair of the Competition Council of the 
Hungarian Competition Authority on the method of setting fines in 
case of market practices infringing Articles 11 and 21 of Act LVII of 
1996 on the Prohibition of Unfair Restrictive Practices (Competition 
Act), and Articles 101 and 102 of the Treaty on the Functioning of 
the European Union (GVH’s English version) 

Hungarian Fining 
Guidelines (2014) 

A Gazdasági Versenyhivatal elnökének és a Gazdasági 
Versenyhivatal Versenytanácsa elnökének 5/2014. számú 
közleménye egyes korábbi közlemények módosításáról 

Hungarian Fining 
Guidelines (2015) 

a Gazdasági Versenyhivatal elnökének 3/2015. (III. 12) GVH 
utasítása egyes utasítások szervezeti változásokkal, valamint bels 
ügyintézési szabályok megállapításával összefügg módosításáról 

THE NETHERLANDS 

Constitution  

Constitution of the 
Kingdom of the 
Netherlands 

Grondwet voor het Koninkrijk der Nederlanden van 24 augustus 
1815

Laws and regulations 

Act Establishing the 
Authority for Consumers 
and Markets of 2013 

Wet van 28 februari 2013, houdende regels omtrent de instelling 
van de Autoriteit Consument en Markt (Instellingswet Autoriteit 
Consument en Markt). English translation in 
https://www.acm.nl/en/publications /publication/13190/Rules-of-
the-Netherlands-Authority-for Consumers-and-Markets-have-been-
harmonized/ 

Business Regulation Act of 
1951 

Wet Schorsing Bedrijfsregelingen van 11 April 1951 

Competition Act Mededingingswet, English translation of the original version of 
1998 in (Vogelaar et al. 2000), 753. Following the 2009 
Amendment in: http://www.dutchcivillaw.com/legislation/ 
competitionact.htm. 

Dutch Law on the Bar of 
1952 

Advocatenwet van 23 juni 1952 

Hungarian Fining 
Guidelines (2012) 

Notice No 1/2012 of the President of the Hungarian Competition 
Authority and the Chair of the Competition Council of the 
Hungarian Competition Authority on the method of setting fines in 
case of market practices infringing Articles 11 and 21 of Act LVII of 
1996 on the Prohibition of Unfair Restrictive Practices (Competition 
Act), and Articles 101 and 102 of the Treaty on the Functioning of 
the European Union (GVH’s English version) 

Hungarian Fining 
Guidelines (2014) 

A Gazdasági Versenyhivatal elnökének és a Gazdasági 
Versenyhivatal Versenytanácsa elnökének 5/2014. számú 
közleménye egyes korábbi közlemények módosításáról 

Hungarian Fining 
Guidelines (2015) 

a Gazdasági Versenyhivatal elnökének 3/2015. (III. 12) GVH 
utasítása egyes utasítások szervezeti változásokkal, valamint bels 
ügyintézési szabályok megállapításával összefügg módosításáról 

THE NETHERLANDS 

Constitution  

Constitution of the 
Kingdom of the 
Netherlands 

Grondwet voor het Koninkrijk der Nederlanden van 24 augustus 
1815

Laws and regulations 

Act Establishing the 
Authority for Consumers 
and Markets of 2013 

Wet van 28 februari 2013, houdende regels omtrent de instelling 
van de Autoriteit Consument en Markt (Instellingswet Autoriteit 
Consument en Markt). English translation in 
https://www.acm.nl/en/publications /publication/13190/Rules-of-
the-Netherlands-Authority-for Consumers-and-Markets-have-been-
harmonized/ 

Business Regulation Act of 
1951 

Wet Schorsing Bedrijfsregelingen van 11 April 1951 

Competition Act Mededingingswet, English translation of the original version of 
1998 in (Vogelaar et al. 2000), 753. Following the 2009 
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competitionact.htm. 

Dutch Law on the Bar of 
1952 

Advocatenwet van 23 juni 1952 

https://www.acm.nl/en/publications
http://www.dutchcivillaw.com/legislation/


Healthcare Market 
Regulation Act of 2006 

Wet marktordening gezondheidszorg van 7 Juli 2006 

Healthcare Market 
Regulation Act of 2010  

Wet van 7 juli 2006, houdende regels inzake marktordening, 
doelmatigheid en beheerste kostenontwikkeling op het gebied van 
de gezondheidszorg (Wet marktordening gezondheidszorg) 

Industrial Agreements Act 
of 1935 

Ondernemersovereenkomsten van 15 December 1935 

Industrial Organisation Act 
of 1950 

Wet op de bedrijfsorganisatie van 27 Januari 1950. English 
translation in: https://www.ser.nl/en/publications/publications 
/2011/2011_ industrialorganisationact.aspx 

Law Regulating Economic 
Competition of 1956 

Wet economische mededinging van 28 juni 1956 

 

The Competition 
(Independent 
Administrative Authority) 
Amendment Act of 2015 

 Wet tot wijziging van de Mededingingswet in verband met het 
omvormen van het bestuursorgaan van de Nederlandse 
mededingingsautoriteit tot zelfstandig bestuursorgaan 

Ordinances and decrees 

Cartel Ordinance of 1941  Kartelbesluit van 5 November 1941 

Dutch Decree Exempting 
New Shopping Centers 
(1997) 

Besluit van 25 november 1997, houdende vrijstelling van 
branchebeschermingsovereenkomsten in nieuwe winkelcentra van 
het verbod van mededingingsafspraken (Besluit vrijstelling 
branchebeschermingsovereenkomsten) 

Dutch Decree Exempting 
Cooperation Agreements 
in Retail Trade (2014) 

Besluit van 12 december 1997, houdende enige vrijstellingen voor 
samenwerkingsovereenkomsten in de detailhandel van het verbod 
van mededingingsafspraken (Besluit vrijstellingen 
samenwerkingsovereenkomsten detailhandel), As amended in 
August 2014 

Policy rules of the Minster 
of Economic Affairs on 
Combination Agreements 
(2013) 

Beleidsregels van de Minister van Economische Zaken van 31 
maart 2013, nr. WJZ / 12354959, met betrekking tot de toepassing 
door de Autoriteit Consument en Markt van artikel 6 van de 
Mededingingswet ten aanzien van combinatieovereenkomsten 
(Beleidsregels Combinatieovereenkomsten 2013) 

 

 

Healthcare Market 
Regulation Act of 2006 

Wet marktordening gezondheidszorg van 7 Juli 2006 

Healthcare Market 
Regulation Act of 2010  

Wet van 7 juli 2006, houdende regels inzake marktordening, 
doelmatigheid en beheerste kostenontwikkeling op het gebied van 
de gezondheidszorg (Wet marktordening gezondheidszorg) 

Industrial Agreements Act 
of 1935 

Ondernemersovereenkomsten van 15 December 1935 

Industrial Organisation Act 
of 1950 

Wet op de bedrijfsorganisatie van 27 Januari 1950. English 
translation in: https://www.ser.nl/en/publications/publications 
/2011/2011_ industrialorganisationact.aspx 

Law Regulating Economic 
Competition of 1956 

Wet economische mededinging van 28 juni 1956 

 

The Competition 
(Independent 
Administrative Authority) 
Amendment Act of 2015 

 Wet tot wijziging van de Mededingingswet in verband met het 
omvormen van het bestuursorgaan van de Nederlandse 
mededingingsautoriteit tot zelfstandig bestuursorgaan 

Ordinances and decrees 

Cartel Ordinance of 1941  Kartelbesluit van 5 November 1941 

Dutch Decree Exempting 
New Shopping Centers 
(1997) 

Besluit van 25 november 1997, houdende vrijstelling van 
branchebeschermingsovereenkomsten in nieuwe winkelcentra van 
het verbod van mededingingsafspraken (Besluit vrijstelling 
branchebeschermingsovereenkomsten) 

Dutch Decree Exempting 
Cooperation Agreements 
in Retail Trade (2014) 

Besluit van 12 december 1997, houdende enige vrijstellingen voor 
samenwerkingsovereenkomsten in de detailhandel van het verbod 
van mededingingsafspraken (Besluit vrijstellingen 
samenwerkingsovereenkomsten detailhandel), As amended in 
August 2014 

Policy rules of the Minster 
of Economic Affairs on 
Combination Agreements 
(2013) 

Beleidsregels van de Minister van Economische Zaken van 31 
maart 2013, nr. WJZ / 12354959, met betrekking tot de toepassing 
door de Autoriteit Consument en Markt van artikel 6 van de 
Mededingingswet ten aanzien van combinatieovereenkomsten 
(Beleidsregels Combinatieovereenkomsten 2013) 

 

 

Healthcare Market 
Regulation Act of 2006 

Wet marktordening gezondheidszorg van 7 Juli 2006 

Healthcare Market 
Regulation Act of 2010  

Wet van 7 juli 2006, houdende regels inzake marktordening, 
doelmatigheid en beheerste kostenontwikkeling op het gebied van 
de gezondheidszorg (Wet marktordening gezondheidszorg) 

Industrial Agreements Act 
of 1935 

Ondernemersovereenkomsten van 15 December 1935 

Industrial Organisation Act 
of 1950 

Wet op de bedrijfsorganisatie van 27 Januari 1950. English 
translation in: https://www.ser.nl/en/publications/publications 
/2011/2011_ industrialorganisationact.aspx 

Law Regulating Economic 
Competition of 1956 

Wet economische mededinging van 28 juni 1956 

 

The Competition 
(Independent 
Administrative Authority) 
Amendment Act of 2015 

 Wet tot wijziging van de Mededingingswet in verband met het 
omvormen van het bestuursorgaan van de Nederlandse 
mededingingsautoriteit tot zelfstandig bestuursorgaan 

Ordinances and decrees 

Cartel Ordinance of 1941  Kartelbesluit van 5 November 1941 

Dutch Decree Exempting 
New Shopping Centers 
(1997) 

Besluit van 25 november 1997, houdende vrijstelling van 
branchebeschermingsovereenkomsten in nieuwe winkelcentra van 
het verbod van mededingingsafspraken (Besluit vrijstelling 
branchebeschermingsovereenkomsten) 

Dutch Decree Exempting 
Cooperation Agreements 
in Retail Trade (2014) 

Besluit van 12 december 1997, houdende enige vrijstellingen voor 
samenwerkingsovereenkomsten in de detailhandel van het verbod 
van mededingingsafspraken (Besluit vrijstellingen 
samenwerkingsovereenkomsten detailhandel), As amended in 
August 2014 

Policy rules of the Minster 
of Economic Affairs on 
Combination Agreements 
(2013) 

Beleidsregels van de Minister van Economische Zaken van 31 
maart 2013, nr. WJZ / 12354959, met betrekking tot de toepassing 
door de Autoriteit Consument en Markt van artikel 6 van de 
Mededingingswet ten aanzien van combinatieovereenkomsten 
(Beleidsregels Combinatieovereenkomsten 2013) 

 

 

https://www.ser.nl/en/publications/publications


Dutch NCA documents  

ACM Prioritisation of 
enforcement 
investigations (2016) 

Prioritisation of enforcement investigations by the Netherlands 
Authority for Consumers and Markets, Dutch Government Gazette 
No 14564 on March 18, 2016, ACM/DJZ/2016/200888 (ACM’s 
English version)  

ACM strategy and 
enforcement priorities 
with regard to vertical 
agreements (2015) 

ACM’s strategy and enforcement priorities with regard to vertical 
agreements (ACM’s English version) 

Fining Guidelines (2009) Policy Rules No. 14079 of the Minister of Economic Affairs of 11 
September 2009, no. WJZ/9150320, containing guidelines on the 
imposition of administrative fines under legislation the enforcement 
of which has been entrusted to the Board of the Netherlands 
Competition Authority (ACM’s English version) 

Fining Guidelines (2014) Policy rule of the Minister of Economic Affairs of 4 July 2014, no. 
WJZ/14112617, on the imposition of administrative fines by the 
Netherlands Authority for Consumers and Markets (ACM’s English 
version) 

Guidelines on Competition 
Rules for Independent 
Contractors (2017) 

Leidraad Tariefafspraken voor zzp’ers in cao’s 24 februari 2017 

Vision Document on 
Competition and 
Sustainability (2014) 

Vision Document, Competition & Sustainability of May 2014 (ACM’s 
English version) 

UNITED KINGDOM 

Laws and regulation 

Competition Act 1998 
(Land and Vertical 
Agreement Exclusion) 
Order 2002 

Act 2000 No. 310 The Competition Act 1998 (Land and Vertical 
Agreements Exclusion) Order 2000 

Competition Act of 1980 Competition Act of 1980 c. 21 

Competition Act of 1998 Competition Act 1998 c. 41 

Enterprise Act of 2002 Enterprise Act 2002 c. 40 Dutch NCA documents  

ACM Prioritisation of 
enforcement 
investigations (2016) 

Prioritisation of enforcement investigations by the Netherlands 
Authority for Consumers and Markets, Dutch Government Gazette 
No 14564 on March 18, 2016, ACM/DJZ/2016/200888 (ACM’s 
English version)  

ACM strategy and 
enforcement priorities 
with regard to vertical 
agreements (2015) 

ACM’s strategy and enforcement priorities with regard to vertical 
agreements (ACM’s English version) 

Fining Guidelines (2009) Policy Rules No. 14079 of the Minister of Economic Affairs of 11 
September 2009, no. WJZ/9150320, containing guidelines on the 
imposition of administrative fines under legislation the enforcement 
of which has been entrusted to the Board of the Netherlands 
Competition Authority (ACM’s English version) 

Fining Guidelines (2014) Policy rule of the Minister of Economic Affairs of 4 July 2014, no. 
WJZ/14112617, on the imposition of administrative fines by the 
Netherlands Authority for Consumers and Markets (ACM’s English 
version) 

Guidelines on Competition 
Rules for Independent 
Contractors (2017) 

Leidraad Tariefafspraken voor zzp’ers in cao’s 24 februari 2017 

Vision Document on 
Competition and 
Sustainability (2014) 

Vision Document, Competition & Sustainability of May 2014 (ACM’s 
English version) 

UNITED KINGDOM 

Laws and regulation 

Competition Act 1998 
(Land and Vertical 
Agreement Exclusion) 
Order 2002 

Act 2000 No. 310 The Competition Act 1998 (Land and Vertical 
Agreements Exclusion) Order 2000 

Competition Act of 1980 Competition Act of 1980 c. 21 

Competition Act of 1998 Competition Act 1998 c. 41 

Enterprise Act of 2002 Enterprise Act 2002 c. 40 

Dutch NCA documents  

ACM Prioritisation of 
enforcement 
investigations (2016) 

Prioritisation of enforcement investigations by the Netherlands 
Authority for Consumers and Markets, Dutch Government Gazette 
No 14564 on March 18, 2016, ACM/DJZ/2016/200888 (ACM’s 
English version)  

ACM strategy and 
enforcement priorities 
with regard to vertical 
agreements (2015) 

ACM’s strategy and enforcement priorities with regard to vertical 
agreements (ACM’s English version) 

Fining Guidelines (2009) Policy Rules No. 14079 of the Minister of Economic Affairs of 11 
September 2009, no. WJZ/9150320, containing guidelines on the 
imposition of administrative fines under legislation the enforcement 
of which has been entrusted to the Board of the Netherlands 
Competition Authority (ACM’s English version) 

Fining Guidelines (2014) Policy rule of the Minister of Economic Affairs of 4 July 2014, no. 
WJZ/14112617, on the imposition of administrative fines by the 
Netherlands Authority for Consumers and Markets (ACM’s English 
version) 

Guidelines on Competition 
Rules for Independent 
Contractors (2017) 

Leidraad Tariefafspraken voor zzp’ers in cao’s 24 februari 2017 

Vision Document on 
Competition and 
Sustainability (2014) 

Vision Document, Competition & Sustainability of May 2014 (ACM’s 
English version) 

UNITED KINGDOM 

Laws and regulation 

Competition Act 1998 
(Land and Vertical 
Agreement Exclusion) 
Order 2002 

Act 2000 No. 310 The Competition Act 1998 (Land and Vertical 
Agreements Exclusion) Order 2000 

Competition Act of 1980 Competition Act of 1980 c. 21 

Competition Act of 1998 Competition Act 1998 c. 41 

Enterprise Act of 2002 Enterprise Act 2002 c. 40 



Enterprise and Regulatory 
Reform Act of 2013 

Enterprise and Regulatory Reform Act of 2013 c. 24 

Fair Trading Act of 1973 Fair Trading Act of 1973 c. 41 

Health and Social Care Act 
of 2012 

Health and Social Care Act of 2012 c. 7 

Other Enactments 
(Amendment) Regulations 
of 2004 

The Competition Act 1998 and Other Enactments (Amendment) 
Regulations 2004 No. 1261 

Resale Price Act of 1964 Resale Prices Act 1964 c. 53  

Restrictive Trade Practices 
Act of 1956 

Restrictive Trade Practices Act of 1956 c. 68 

Restrictive Trade Practices 
Act of 1968 

Restrictive Trade Practices Act of 1968 c. 66 

The Monopolies and 
Mergers Act of 1965 

Monopolies and Mergers Act of 1965 c. 50 

 

The Monopolies and 
Restrictive Practices 
(Inquiry and Control) Act 
of 1948 

The Monopolies and Restrictive Practices (Inquiry and Control) Act 
of 1948 c. 66 

Orders 

Public Transport Ticketing 
Schemes Block Exemption 

Public Transport Ticketing Schemes Block Exemption (Order 2001) 
(SI 2001 No 319) 

UK NCA documents 

CMA Prioritisation 
principles (2014) 

CMA Prioritisation principles of April 2014 

CMA Roundtable on the 
Use of Commitments 
(2015) 

CMA, roundtable on the use of commitments in competition 
enforcement, Summary note of September 2015 

Commitments Guidelines 
(2004)  

Incorporating the Office of Fair Trading’s guidance as to the 
circumstances in which it may be appropriate to accept 
commitments, Understanding competition law of December 2004 

 Enterprise and Regulatory 
Reform Act of 2013 

Enterprise and Regulatory Reform Act of 2013 c. 24 

Fair Trading Act of 1973 Fair Trading Act of 1973 c. 41 

Health and Social Care Act 
of 2012 

Health and Social Care Act of 2012 c. 7 

Other Enactments 
(Amendment) Regulations 
of 2004 

The Competition Act 1998 and Other Enactments (Amendment) 
Regulations 2004 No. 1261 

Resale Price Act of 1964 Resale Prices Act 1964 c. 53  

Restrictive Trade Practices 
Act of 1956 

Restrictive Trade Practices Act of 1956 c. 68 

Restrictive Trade Practices 
Act of 1968 

Restrictive Trade Practices Act of 1968 c. 66 

The Monopolies and 
Mergers Act of 1965 

Monopolies and Mergers Act of 1965 c. 50 

 

The Monopolies and 
Restrictive Practices 
(Inquiry and Control) Act 
of 1948 

The Monopolies and Restrictive Practices (Inquiry and Control) Act 
of 1948 c. 66 

Orders 

Public Transport Ticketing 
Schemes Block Exemption 

Public Transport Ticketing Schemes Block Exemption (Order 2001) 
(SI 2001 No 319) 

UK NCA documents 

CMA Prioritisation 
principles (2014) 

CMA Prioritisation principles of April 2014 

CMA Roundtable on the 
Use of Commitments 
(2015) 

CMA, roundtable on the use of commitments in competition 
enforcement, Summary note of September 2015 

Commitments Guidelines 
(2004)  

Incorporating the Office of Fair Trading’s guidance as to the 
circumstances in which it may be appropriate to accept 
commitments, Understanding competition law of December 2004 

 

Enterprise and Regulatory 
Reform Act of 2013 

Enterprise and Regulatory Reform Act of 2013 c. 24 

Fair Trading Act of 1973 Fair Trading Act of 1973 c. 41 

Health and Social Care Act 
of 2012 

Health and Social Care Act of 2012 c. 7 

Other Enactments 
(Amendment) Regulations 
of 2004 

The Competition Act 1998 and Other Enactments (Amendment) 
Regulations 2004 No. 1261 

Resale Price Act of 1964 Resale Prices Act 1964 c. 53  

Restrictive Trade Practices 
Act of 1956 

Restrictive Trade Practices Act of 1956 c. 68 

Restrictive Trade Practices 
Act of 1968 

Restrictive Trade Practices Act of 1968 c. 66 

The Monopolies and 
Mergers Act of 1965 

Monopolies and Mergers Act of 1965 c. 50 

 

The Monopolies and 
Restrictive Practices 
(Inquiry and Control) Act 
of 1948 

The Monopolies and Restrictive Practices (Inquiry and Control) Act 
of 1948 c. 66 

Orders 

Public Transport Ticketing 
Schemes Block Exemption 

Public Transport Ticketing Schemes Block Exemption (Order 2001) 
(SI 2001 No 319) 

UK NCA documents 

CMA Prioritisation 
principles (2014) 

CMA Prioritisation principles of April 2014 

CMA Roundtable on the 
Use of Commitments 
(2015) 

CMA, roundtable on the use of commitments in competition 
enforcement, Summary note of September 2015 

Commitments Guidelines 
(2004)  

Incorporating the Office of Fair Trading’s guidance as to the 
circumstances in which it may be appropriate to accept 
commitments, Understanding competition law of December 2004 

 



Essential Information For 
Businesses: Warning and 
Advisory Letters (2016) 

CMA Essential Information For Businesses: Warning and Advisory 
Letters of 14 January 2016 

Fining Guidelines (2004) OFT, Guidance as to the appropriate amount of a penalty of 
December 2004 

Fining Guidelines (2012) OFT, Guidance as to the appropriate amount of a penalty of 
September 2012 

Fining Guidelines (2018) CMA, Guidance as to the appropriate amount of a penalty of April 
2018 

Guidance on Concurrent 
Application (2014) 

CMA, Regulated Industries: Guidance on concurrent application of 
competition law to regulated industries of March 2014 

OFT Market Investigation 
Guidance (2006) 

OFT, Market Investigation Reference: Guidance about the making 
of references under Part 4 of the Enterprise Act of 2006 

OFT modernisation 
Guidance (2004) 

OFT Guidance Competition law modernisation of December 2004 

OFT Prioritisation 
Principles (2008) 

OFT, Prioritisation Principles of October 2008 

OFT Roundtable on 
Narrow versus Broad 
Definition of Benefits 
(2010) 

OFT, Article 101(3) - A Discussion of Narrow versus Broad 
Definition of Benefits. Discussion note for OFT breakfast roundtable 
of 2010 

OFT Understanding 
Competition Law 
Guidelines (2004) 

OFT, Agreements and concerted practices, Understanding 
competition law of December 2004 

Short-form Opinions 
Guidance (2014) 

Guidance on the CMA’s approach to Short-form Opinions of April 
2014 

Supplemental Guidance 
on Market Studies and 
Investigations (2014) 

Market Studies and Market Investigations: Supplemental Guidance 
on the CMA’s approach of January 2014 (revised July 2017) 

Whistleblowing Guidelines 
(2014) 

 

 

 

CMA, Rewards for Information about Cartels of March 2014 

Essential Information For 
Businesses: Warning and 
Advisory Letters (2016) 

CMA Essential Information For Businesses: Warning and Advisory 
Letters of 14 January 2016 

Fining Guidelines (2004) OFT, Guidance as to the appropriate amount of a penalty of 
December 2004 
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OFT Prioritisation 
Principles (2008) 

OFT, Prioritisation Principles of October 2008 

OFT Roundtable on 
Narrow versus Broad 
Definition of Benefits 
(2010) 

OFT, Article 101(3) - A Discussion of Narrow versus Broad 
Definition of Benefits. Discussion note for OFT breakfast roundtable 
of 2010 

OFT Understanding 
Competition Law 
Guidelines (2004) 

OFT, Agreements and concerted practices, Understanding 
competition law of December 2004 

Short-form Opinions 
Guidance (2014) 
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2014 
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Whistleblowing Guidelines 
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CMA Essential Information For Businesses: Warning and Advisory 
Letters of 14 January 2016 

Fining Guidelines (2004) OFT, Guidance as to the appropriate amount of a penalty of 
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Fining Guidelines (2018) CMA, Guidance as to the appropriate amount of a penalty of April 
2018 

Guidance on Concurrent 
Application (2014) 

CMA, Regulated Industries: Guidance on concurrent application of 
competition law to regulated industries of March 2014 

OFT Market Investigation 
Guidance (2006) 

OFT, Market Investigation Reference: Guidance about the making 
of references under Part 4 of the Enterprise Act of 2006 

OFT modernisation 
Guidance (2004) 

OFT Guidance Competition law modernisation of December 2004 

OFT Prioritisation 
Principles (2008) 

OFT, Prioritisation Principles of October 2008 

OFT Roundtable on 
Narrow versus Broad 
Definition of Benefits 
(2010) 

OFT, Article 101(3) - A Discussion of Narrow versus Broad 
Definition of Benefits. Discussion note for OFT breakfast roundtable 
of 2010 

OFT Understanding 
Competition Law 
Guidelines (2004) 

OFT, Agreements and concerted practices, Understanding 
competition law of December 2004 

Short-form Opinions 
Guidance (2014) 

Guidance on the CMA’s approach to Short-form Opinions of April 
2014 

Supplemental Guidance 
on Market Studies and 
Investigations (2014) 

Market Studies and Market Investigations: Supplemental Guidance 
on the CMA’s approach of January 2014 (revised July 2017) 

Whistleblowing Guidelines 
(2014) 

 

 

 

CMA, Rewards for Information about Cartels of March 2014 



INTERNATIONAL ORGNIZATIONS 

ECN 

ECN Decision Making 
Powers Report (2012) 

Decision Making Powers Report, ECN Working Group Cooperation 
Issues and Due Process of 31 October 2012 

ECN Questionnaire on 
Regulation 1/2003 (2013) 

ECN Working Group on Cooperation Issues, Results of the 
questionnaire on the reform of Member States (MS) n of ational 
competition laws after EC Regulation No. 1/2003 of 22 May 2013 

ECN Recommendation on 
Commitment Procedures 
(2013) 

Recommendation on Commitment Procedures of December 2013 

 

ECN Recommendation on 
the Power to Set Priorities 
(2013) 

Recommendation on the power to set priorities of December 2013 

ICN 

ICN Anti-cartel 
Enforcement Manual 
(2010) 

Cartel Working Group, Anti-Cartel Enforcement Manual, Chapter 4, 

Cartel Case Initiation of March 2010 

ICN Competition 
Enforcement and 
Consumer Welfare (2011) 

ICN 10th Annual Confrence, Competition Enforcement and 
Consumer Welfare, Setting the Agenda, 17-20 of May, 2011 

ICN Seminar on 
Competition Agency 
Effectiveness (2009) 

Competition Policy Implementation, Working Group, Seminar on 
competition agency effectiveness, Summary Report of January 
2009 

OECD 

OCED Commitments 
Report (2016) 

Commitment decisions in antitrust cases, Background paper by the 
Secretariat, DAF/COMP of 22 of January 2016  

OECD Ex officio Cartel 
Investigations Report 
(2013) 

Ex officio cartel investigations and the use of screens to detect 
cartels, DAF/COMP(2013)27, published at 07 of July 2014 

OECD Fighting Hard-Core 
Cartels (2002)  

Report, Fighting Hard-Core Cartels: Harm, Effective Sanctions and 
Leniency Programs 

 INTERNATIONAL ORGNIZATIONS 

ECN 

ECN Decision Making 
Powers Report (2012) 

Decision Making Powers Report, ECN Working Group Cooperation 
Issues and Due Process of 31 October 2012 

ECN Questionnaire on 
Regulation 1/2003 (2013) 

ECN Working Group on Cooperation Issues, Results of the 
questionnaire on the reform of Member States (MS) n of ational 
competition laws after EC Regulation No. 1/2003 of 22 May 2013 

ECN Recommendation on 
Commitment Procedures 
(2013) 

Recommendation on Commitment Procedures of December 2013 

 

ECN Recommendation on 
the Power to Set Priorities 
(2013) 

Recommendation on the power to set priorities of December 2013 

ICN 

ICN Anti-cartel 
Enforcement Manual 
(2010) 

Cartel Working Group, Anti-Cartel Enforcement Manual, Chapter 4, 

Cartel Case Initiation of March 2010 

ICN Competition 
Enforcement and 
Consumer Welfare (2011) 

ICN 10th Annual Confrence, Competition Enforcement and 
Consumer Welfare, Setting the Agenda, 17-20 of May, 2011 

ICN Seminar on 
Competition Agency 
Effectiveness (2009) 

Competition Policy Implementation, Working Group, Seminar on 
competition agency effectiveness, Summary Report of January 
2009 

OECD 

OCED Commitments 
Report (2016) 

Commitment decisions in antitrust cases, Background paper by the 
Secretariat, DAF/COMP of 22 of January 2016  

OECD Ex officio Cartel 
Investigations Report 
(2013) 

Ex officio cartel investigations and the use of screens to detect 
cartels, DAF/COMP(2013)27, published at 07 of July 2014 

OECD Fighting Hard-Core 
Cartels (2002)  

Report, Fighting Hard-Core Cartels: Harm, Effective Sanctions and 
Leniency Programs 

 

INTERNATIONAL ORGNIZATIONS 

ECN 

ECN Decision Making 
Powers Report (2012) 

Decision Making Powers Report, ECN Working Group Cooperation 
Issues and Due Process of 31 October 2012 

ECN Questionnaire on 
Regulation 1/2003 (2013) 

ECN Working Group on Cooperation Issues, Results of the 
questionnaire on the reform of Member States (MS) n of ational 
competition laws after EC Regulation No. 1/2003 of 22 May 2013 

ECN Recommendation on 
Commitment Procedures 
(2013) 

Recommendation on Commitment Procedures of December 2013 

 

ECN Recommendation on 
the Power to Set Priorities 
(2013) 

Recommendation on the power to set priorities of December 2013 

ICN 

ICN Anti-cartel 
Enforcement Manual 
(2010) 

Cartel Working Group, Anti-Cartel Enforcement Manual, Chapter 4, 

Cartel Case Initiation of March 2010 

ICN Competition 
Enforcement and 
Consumer Welfare (2011) 

ICN 10th Annual Confrence, Competition Enforcement and 
Consumer Welfare, Setting the Agenda, 17-20 of May, 2011 

ICN Seminar on 
Competition Agency 
Effectiveness (2009) 

Competition Policy Implementation, Working Group, Seminar on 
competition agency effectiveness, Summary Report of January 
2009 

OECD 

OCED Commitments 
Report (2016) 

Commitment decisions in antitrust cases, Background paper by the 
Secretariat, DAF/COMP of 22 of January 2016  

OECD Ex officio Cartel 
Investigations Report 
(2013) 

Ex officio cartel investigations and the use of screens to detect 
cartels, DAF/COMP(2013)27, published at 07 of July 2014 

OECD Fighting Hard-Core 
Cartels (2002)  

Report, Fighting Hard-Core Cartels: Harm, Effective Sanctions and 
Leniency Programs 

 



OECD Food Chain 
Industry Report, Note by 
France (2013) 

Policy Roundtable, Competition Issues in the Food Chain Industry, 
DAF/COMP(2014)16 published at 15 May 2014 

OECD Horizontal 
Agreements in the 
Environmental Context, 
Note by Germany (2010) 

Policy Roundtables, Horizontal Agreements in the Environmental 
Context, DAF/COMP(2010)39 published at 24 of November 2011  

 

OECD Reforms to Improve 
the Investment Climate in 
South East Europe (2006) 

Progress in Policy Reforms to Improve the Investment Climate in 
South East Europe 

OECD Regulated Conduct 
Defence Report (2011) 

Policy Roundtables, Regulated Conduct Defence Report, 
DAF/COMP(2011)3 published at 01 of September 2011  

OECD Regulatory Reform 
in France (2003) 

Reviews of Regulatory Reform, Regulatory reform in France 

OECD Regulatory Reform 
in Germany (2004) 

Reviews of Regulatory Reform, Regulatory reform in Garmany 

OECD Regulatory Reform 
in Hungary (2000) 

Reviews of Regulatory Reform, Regulatory reform in Hungary 

OECD Regulatory Reform 
in the Netherlands (1998) 

Reviews of Regulatory Reform, Regulatory reform in the 
Netherlands 

OECD Role of Efficiency 
Claims in Antitrust 
Proceedings (2012) 

Policy Roundtables, The Role of Efficiency Claims in Antitrust 
Proceedings, DAF/COMP(2012)23 published at 2 of May 2012 

UNCTAD 

UNCTAD Coherence 
Between Competition and 
Government Policies (2011) 

The importance of coherence between competition policies and 
government policies, Note by the UNCTAD secretariat of 10 of May 
2011 

UNCTAD Priority Setting 
and Discretionary Powers 
of Competition Authorities 
(2013) 

Priority setting and discretionary powers of competition authorities, 
Note by the UNCTAD secretariat of 26 of April 2013  

 

UNCTAD Competition 
Authorities and Judiciaries 
(2016) 

Enhancing legal certainty in the relationship between competition 
authorities and judiciaries, Note by the UNCTAD secretariat of 17 
August 2016 

 

OECD Food Chain 
Industry Report, Note by 
France (2013) 

Policy Roundtable, Competition Issues in the Food Chain Industry, 
DAF/COMP(2014)16 published at 15 May 2014 

OECD Horizontal 
Agreements in the 
Environmental Context, 
Note by Germany (2010) 

Policy Roundtables, Horizontal Agreements in the Environmental 
Context, DAF/COMP(2010)39 published at 24 of November 2011  

 

OECD Reforms to Improve 
the Investment Climate in 
South East Europe (2006) 

Progress in Policy Reforms to Improve the Investment Climate in 
South East Europe 

OECD Regulated Conduct 
Defence Report (2011) 

Policy Roundtables, Regulated Conduct Defence Report, 
DAF/COMP(2011)3 published at 01 of September 2011  

OECD Regulatory Reform 
in France (2003) 

Reviews of Regulatory Reform, Regulatory reform in France 

OECD Regulatory Reform 
in Germany (2004) 

Reviews of Regulatory Reform, Regulatory reform in Garmany 

OECD Regulatory Reform 
in Hungary (2000) 

Reviews of Regulatory Reform, Regulatory reform in Hungary 

OECD Regulatory Reform 
in the Netherlands (1998) 

Reviews of Regulatory Reform, Regulatory reform in the 
Netherlands 

OECD Role of Efficiency 
Claims in Antitrust 
Proceedings (2012) 

Policy Roundtables, The Role of Efficiency Claims in Antitrust 
Proceedings, DAF/COMP(2012)23 published at 2 of May 2012 

UNCTAD 

UNCTAD Coherence 
Between Competition and 
Government Policies (2011) 

The importance of coherence between competition policies and 
government policies, Note by the UNCTAD secretariat of 10 of May 
2011 

UNCTAD Priority Setting 
and Discretionary Powers 
of Competition Authorities 
(2013) 

Priority setting and discretionary powers of competition authorities, 
Note by the UNCTAD secretariat of 26 of April 2013  

 

UNCTAD Competition 
Authorities and Judiciaries 
(2016) 

Enhancing legal certainty in the relationship between competition 
authorities and judiciaries, Note by the UNCTAD secretariat of 17 
August 2016 

 

OECD Food Chain 
Industry Report, Note by 
France (2013) 

Policy Roundtable, Competition Issues in the Food Chain Industry, 
DAF/COMP(2014)16 published at 15 May 2014 

OECD Horizontal 
Agreements in the 
Environmental Context, 
Note by Germany (2010) 

Policy Roundtables, Horizontal Agreements in the Environmental 
Context, DAF/COMP(2010)39 published at 24 of November 2011  

 

OECD Reforms to Improve 
the Investment Climate in 
South East Europe (2006) 

Progress in Policy Reforms to Improve the Investment Climate in 
South East Europe 

OECD Regulated Conduct 
Defence Report (2011) 

Policy Roundtables, Regulated Conduct Defence Report, 
DAF/COMP(2011)3 published at 01 of September 2011  

OECD Regulatory Reform 
in France (2003) 

Reviews of Regulatory Reform, Regulatory reform in France 

OECD Regulatory Reform 
in Germany (2004) 

Reviews of Regulatory Reform, Regulatory reform in Garmany 

OECD Regulatory Reform 
in Hungary (2000) 

Reviews of Regulatory Reform, Regulatory reform in Hungary 

OECD Regulatory Reform 
in the Netherlands (1998) 

Reviews of Regulatory Reform, Regulatory reform in the 
Netherlands 

OECD Role of Efficiency 
Claims in Antitrust 
Proceedings (2012) 

Policy Roundtables, The Role of Efficiency Claims in Antitrust 
Proceedings, DAF/COMP(2012)23 published at 2 of May 2012 

UNCTAD 

UNCTAD Coherence 
Between Competition and 
Government Policies (2011) 

The importance of coherence between competition policies and 
government policies, Note by the UNCTAD secretariat of 10 of May 
2011 

UNCTAD Priority Setting 
and Discretionary Powers 
of Competition Authorities 
(2013) 

Priority setting and discretionary powers of competition authorities, 
Note by the UNCTAD secretariat of 26 of April 2013  

 

UNCTAD Competition 
Authorities and Judiciaries 
(2016) 

Enhancing legal certainty in the relationship between competition 
authorities and judiciaries, Note by the UNCTAD secretariat of 17 
August 2016 

 





CASE LAW 

Cases mentioned in the dissertation. The full list of cases comprising the database is available 
upon request from the author 

Commission 

Commission decision no. IV/4 and IV/3344 Grundig/Consten, of 20 October 1964 
Commission decision no. IV/223 Transocean Marine Paint Association, of 27 June 1967  
Commission decision no. IV/26625 Clima Chappée-Buderus, of 7 August 1969 
Commission decision no. IV/181 CEMATEX, of 24 September 1971 
Commission decision no. IV/642 Papier mince, of 26 June 1972 
Commission decision no. IV/26825 PRYM-BEKA, of 8 October 1973 
Commission decision no. IV/26918 European sugar industry, of 2 January 1973 
Commission decision no. IV/26603 Rank/Sopelem, of 20 December 1974 
Commission decision no. IV/28374 Advocaat Zwarte Kip, of 24 July 1974 
Commission decision no. IV/4847 Saba (1975), para 38-50 
Commission decision no. IV/28775 UNIDI, of 17 July 1975  
Commission decision no. IV/27073 Bayer/Gist-Brocades, of 15 December 1975  
Commission decision no. IV/26940 KEWA, of 23 December 1975 
Commission decision no. IV/28967 Bronbemaling V., Heidemaatschappij, of 25 July 1975  
Commission decision no. IV/26949 AOIP/Beyrard, of 2 December 1975 
Commission decision no. IV/28812 Theal/Watts, of 21 December 1976  
Commission decision no. IV/29018 Miller International, of 1 December 1976  
Commission decision no. IV/28996 Reuter-BASF, of 26 July 1976  
Commission decision no. IV/28980 Pabst & Richarz/BNIA, of 26 July 1976 
Commission decision no. IV/27093 De Laval/Stork, of 25 July 1977 
Commission decision no. IV/417 BPICA, of 7 November 1977 
Commission decision no. IV/29428 GEC-Weir Sodium Circulators, of 23 November 1977 
Commission decision no. IV/28824 Maize seed, of 21 September 1978 
Commission decision no. IV/26186 Central Stikstof Verkoopkantoor, of 20 July 1978  
Commission decision no. IV/29133 WANO Schwarzpulver, of 20 October 1978  
Commission decision no. IV/29021 BP Kemi/DDSF, of 5 September 1979 
Commission decision no. IV/29290 Vaessen/Moris, of 10 January 1979 
Commission decision no. IV/14650 Bayerische Motoren Werke, of 12 December 1974 
Commission decision no. IV/93 European Machine Tool Exhibitions, of 13 March 1969  
Commission decision no. IV/29869 Italian cast glass, of 17 December 1980  
Commission decision no. IV/428 VBVB/VBBB, of 25 November 1981 
Commission decision no. IV/29972 Langenscheidt/Hachette, of 17 November 1981 
Commission decision no. IV/29995 ANSEAU-NAVEWA, of 17 December 1981 
Commission decision no. IV/29883 AROW/BNIC, of 15 December 1982  
Commission decision no. IV/29525 and IV/3000 SSI, of 15 July 1982 
Commission decision no. IV/29955 Carbon Gas Technologie, of 8 December 1983 
Commission decision no. IV/30064 Cast iron and steel rolls, of 17 October 1983  
Commission decision no. IV/30525 International Energy Agency, of 12 December 1983  CASE LAW 

Cases mentioned in the dissertation. The full list of cases comprising the database is available 
upon request from the author 

Commission 

Commission decision no. IV/4 and IV/3344 Grundig/Consten, of 20 October 1964 
Commission decision no. IV/223 Transocean Marine Paint Association, of 27 June 1967  
Commission decision no. IV/26625 Clima Chappée-Buderus, of 7 August 1969 
Commission decision no. IV/181 CEMATEX, of 24 September 1971 
Commission decision no. IV/642 Papier mince, of 26 June 1972 
Commission decision no. IV/26825 PRYM-BEKA, of 8 October 1973 
Commission decision no. IV/26918 European sugar industry, of 2 January 1973 
Commission decision no. IV/26603 Rank/Sopelem, of 20 December 1974 
Commission decision no. IV/28374 Advocaat Zwarte Kip, of 24 July 1974 
Commission decision no. IV/4847 Saba (1975), para 38-50 
Commission decision no. IV/28775 UNIDI, of 17 July 1975  
Commission decision no. IV/27073 Bayer/Gist-Brocades, of 15 December 1975  
Commission decision no. IV/26940 KEWA, of 23 December 1975 
Commission decision no. IV/28967 Bronbemaling V., Heidemaatschappij, of 25 July 1975  
Commission decision no. IV/26949 AOIP/Beyrard, of 2 December 1975 
Commission decision no. IV/28812 Theal/Watts, of 21 December 1976  
Commission decision no. IV/29018 Miller International, of 1 December 1976  
Commission decision no. IV/28996 Reuter-BASF, of 26 July 1976  
Commission decision no. IV/28980 Pabst & Richarz/BNIA, of 26 July 1976 
Commission decision no. IV/27093 De Laval/Stork, of 25 July 1977 
Commission decision no. IV/417 BPICA, of 7 November 1977 
Commission decision no. IV/29428 GEC-Weir Sodium Circulators, of 23 November 1977 
Commission decision no. IV/28824 Maize seed, of 21 September 1978 
Commission decision no. IV/26186 Central Stikstof Verkoopkantoor, of 20 July 1978  
Commission decision no. IV/29133 WANO Schwarzpulver, of 20 October 1978  
Commission decision no. IV/29021 BP Kemi/DDSF, of 5 September 1979 
Commission decision no. IV/29290 Vaessen/Moris, of 10 January 1979 
Commission decision no. IV/14650 Bayerische Motoren Werke, of 12 December 1974 
Commission decision no. IV/93 European Machine Tool Exhibitions, of 13 March 1969  
Commission decision no. IV/29869 Italian cast glass, of 17 December 1980  
Commission decision no. IV/428 VBVB/VBBB, of 25 November 1981 
Commission decision no. IV/29972 Langenscheidt/Hachette, of 17 November 1981 
Commission decision no. IV/29995 ANSEAU-NAVEWA, of 17 December 1981 
Commission decision no. IV/29883 AROW/BNIC, of 15 December 1982  
Commission decision no. IV/29525 and IV/3000 SSI, of 15 July 1982 
Commission decision no. IV/29955 Carbon Gas Technologie, of 8 December 1983 
Commission decision no. IV/30064 Cast iron and steel rolls, of 17 October 1983  
Commission decision no. IV/30525 International Energy Agency, of 12 December 1983  

CASE LAW 

Cases mentioned in the dissertation. The full list of cases comprising the database is available 
upon request from the author 

Commission 

Commission decision no. IV/4 and IV/3344 Grundig/Consten, of 20 October 1964 
Commission decision no. IV/223 Transocean Marine Paint Association, of 27 June 1967  
Commission decision no. IV/26625 Clima Chappée-Buderus, of 7 August 1969 
Commission decision no. IV/181 CEMATEX, of 24 September 1971 
Commission decision no. IV/642 Papier mince, of 26 June 1972 
Commission decision no. IV/26825 PRYM-BEKA, of 8 October 1973 
Commission decision no. IV/26918 European sugar industry, of 2 January 1973 
Commission decision no. IV/26603 Rank/Sopelem, of 20 December 1974 
Commission decision no. IV/28374 Advocaat Zwarte Kip, of 24 July 1974 
Commission decision no. IV/4847 Saba (1975), para 38-50 
Commission decision no. IV/28775 UNIDI, of 17 July 1975  
Commission decision no. IV/27073 Bayer/Gist-Brocades, of 15 December 1975  
Commission decision no. IV/26940 KEWA, of 23 December 1975 
Commission decision no. IV/28967 Bronbemaling V., Heidemaatschappij, of 25 July 1975  
Commission decision no. IV/26949 AOIP/Beyrard, of 2 December 1975 
Commission decision no. IV/28812 Theal/Watts, of 21 December 1976  
Commission decision no. IV/29018 Miller International, of 1 December 1976  
Commission decision no. IV/28996 Reuter-BASF, of 26 July 1976  
Commission decision no. IV/28980 Pabst & Richarz/BNIA, of 26 July 1976 
Commission decision no. IV/27093 De Laval/Stork, of 25 July 1977 
Commission decision no. IV/417 BPICA, of 7 November 1977 
Commission decision no. IV/29428 GEC-Weir Sodium Circulators, of 23 November 1977 
Commission decision no. IV/28824 Maize seed, of 21 September 1978 
Commission decision no. IV/26186 Central Stikstof Verkoopkantoor, of 20 July 1978  
Commission decision no. IV/29133 WANO Schwarzpulver, of 20 October 1978  
Commission decision no. IV/29021 BP Kemi/DDSF, of 5 September 1979 
Commission decision no. IV/29290 Vaessen/Moris, of 10 January 1979 
Commission decision no. IV/14650 Bayerische Motoren Werke, of 12 December 1974 
Commission decision no. IV/93 European Machine Tool Exhibitions, of 13 March 1969  
Commission decision no. IV/29869 Italian cast glass, of 17 December 1980  
Commission decision no. IV/428 VBVB/VBBB, of 25 November 1981 
Commission decision no. IV/29972 Langenscheidt/Hachette, of 17 November 1981 
Commission decision no. IV/29995 ANSEAU-NAVEWA, of 17 December 1981 
Commission decision no. IV/29883 AROW/BNIC, of 15 December 1982  
Commission decision no. IV/29525 and IV/3000 SSI, of 15 July 1982 
Commission decision no. IV/29955 Carbon Gas Technologie, of 8 December 1983 
Commission decision no. IV/30064 Cast iron and steel rolls, of 17 October 1983  
Commission decision no. IV/30525 International Energy Agency, of 12 December 1983  



Commission decision no. IV/30389 and IV/30408 Nutricia-de Rooij Nutricia-Zuid-Hollandse 
Conservenfabriek, of 12 December 1983 

Commission decision no. IV/27492 SMM&T Exhibition Agreement, of 5 December 1983 
Commission decision no. IV/30804 Nuovo Cegam, of 10 April 1984 
Commission decision no. IV/30810 Synthetic fibres, of 4 July 1984  
Commission decision no. IV/30863 BPCL/ICI, of 19 July 1984  
Commission decision no. IV/30988 Flat-glass in the Benelux countries, of 23 July 1984 
Commission decision no. IV/30350 Zinc producer group, of 16 August 1984 
Commission decision no. IV/30307 Fire insurance, of 5 December 1984 
Commission decision no. IV/30299 Grohe's distribution system, of 10 December 1984  
Commission decision no. IV/30261 Ideal-Standard's distribution system, of 10 December 1984  
Commission decision no. IV/30717 Uniform Eurocheques, of 10 December 1984 
Commission decision no. IV/30809 John Deere, of 14 December 1984 
Commission decision no. IV/29725 Wood pulp, of 19 December 1984 
Commission decision no. IV/26870 Aluminium imports from Eastern Europe, of 18 December 1984  
Commission decision no. IV/29420 Grundig's EEC distribution system, of 10 July 1985  
Commission decision no. IV/30846 lvoclar, of 21 November 1985 
Commission decision no. IV/30373 P&I Clubs, of 16 December 1985  
Commission decision no. IV/31149 Polypropylene, of 23 April 1986  
Commission decision no. IV/28959 VIFKA, of 30 September 1986  
Commission decision no. IV/31055 ENI/Montedison, of 4 December 1986  
Commission decision no. IV/261 Belgische Vereniging der Banken/Association Beige des Banques, of 11 

December 1986 
Commission decision no. IV/31356 ABI, of 12 December 1986 
Commission decision no. IV/31458 X/Open Group, of 15 December 1986  
Commission decision no. IV/31428 IV/31429 IV/31430 IV/31431 and IV/31432 Yves Rocher, of 17 

December 1986 
Commission decision no. IV/30937 Pronuptia, of 17 December 1986  
Commission decision no. IV/31741 Sandoz, of 13 July 1987  
Commission decision no. IV/32034 Computerland, of 13 July 1987  
Commission decision no. IV/31739 Internationale Dentalschau, of 18 September 1987  
Commission decision no. IV/31902 lveco/Ford, of 20 July 1988  
Commission decision no. IV/31043 Tetra Pak I, of 26 July 1988  
Commission decision no. IV/32368 BBC Brown Bover, of 11 October 1988  
Commission decision no. IV/32173 Continental/Michelin, of 11 October 1988 
Commission decision no. IV/31498 Delta ChemieDDD, of 13 October 1988  
Commission decision no. IV/32358 ServiceMaster, of 14 November 1988  
Commission decision no. IV/31697 Charles Jourdan, of 2 December 1988 
Commission decision no. IV/27393 and IV/27394 Publishers Association - Net Book Agreements, of 12 

December 1988  
Commission decision no. IV/31865 PVC, of 21 December 1988  
Commission decision no. IV/30979 and IV/31394 Decca Navigator System, of 21 December 1988  
Commission decision no. IV/31866 LdPE, of 21 December 1988 
Commission decision no. IV/31553 Welded steel mesh, of 2 August 1989 
Commission decision no. IV/32265 Concordato Incendio, of 20 December 1989  
Commission decision no. IV/33016 Ansac, of 19 December 1990 Commission decision no. IV/30389 and IV/30408 Nutricia-de Rooij Nutricia-Zuid-Hollandse 

Conservenfabriek, of 12 December 1983 
Commission decision no. IV/27492 SMM&T Exhibition Agreement, of 5 December 1983 
Commission decision no. IV/30804 Nuovo Cegam, of 10 April 1984 
Commission decision no. IV/30810 Synthetic fibres, of 4 July 1984  
Commission decision no. IV/30863 BPCL/ICI, of 19 July 1984  
Commission decision no. IV/30988 Flat-glass in the Benelux countries, of 23 July 1984 
Commission decision no. IV/30350 Zinc producer group, of 16 August 1984 
Commission decision no. IV/30307 Fire insurance, of 5 December 1984 
Commission decision no. IV/30299 Grohe's distribution system, of 10 December 1984  
Commission decision no. IV/30261 Ideal-Standard's distribution system, of 10 December 1984  
Commission decision no. IV/30717 Uniform Eurocheques, of 10 December 1984 
Commission decision no. IV/30809 John Deere, of 14 December 1984 
Commission decision no. IV/29725 Wood pulp, of 19 December 1984 
Commission decision no. IV/26870 Aluminium imports from Eastern Europe, of 18 December 1984  
Commission decision no. IV/29420 Grundig's EEC distribution system, of 10 July 1985  
Commission decision no. IV/30846 lvoclar, of 21 November 1985 
Commission decision no. IV/30373 P&I Clubs, of 16 December 1985  
Commission decision no. IV/31149 Polypropylene, of 23 April 1986  
Commission decision no. IV/28959 VIFKA, of 30 September 1986  
Commission decision no. IV/31055 ENI/Montedison, of 4 December 1986  
Commission decision no. IV/261 Belgische Vereniging der Banken/Association Beige des Banques, of 11 

December 1986 
Commission decision no. IV/31356 ABI, of 12 December 1986 
Commission decision no. IV/31458 X/Open Group, of 15 December 1986  
Commission decision no. IV/31428 IV/31429 IV/31430 IV/31431 and IV/31432 Yves Rocher, of 17 

December 1986 
Commission decision no. IV/30937 Pronuptia, of 17 December 1986  
Commission decision no. IV/31741 Sandoz, of 13 July 1987  
Commission decision no. IV/32034 Computerland, of 13 July 1987  
Commission decision no. IV/31739 Internationale Dentalschau, of 18 September 1987  
Commission decision no. IV/31902 lveco/Ford, of 20 July 1988  
Commission decision no. IV/31043 Tetra Pak I, of 26 July 1988  
Commission decision no. IV/32368 BBC Brown Bover, of 11 October 1988  
Commission decision no. IV/32173 Continental/Michelin, of 11 October 1988 
Commission decision no. IV/31498 Delta ChemieDDD, of 13 October 1988  
Commission decision no. IV/32358 ServiceMaster, of 14 November 1988  
Commission decision no. IV/31697 Charles Jourdan, of 2 December 1988 
Commission decision no. IV/27393 and IV/27394 Publishers Association - Net Book Agreements, of 12 

December 1988  
Commission decision no. IV/31865 PVC, of 21 December 1988  
Commission decision no. IV/30979 and IV/31394 Decca Navigator System, of 21 December 1988  
Commission decision no. IV/31866 LdPE, of 21 December 1988 
Commission decision no. IV/31553 Welded steel mesh, of 2 August 1989 
Commission decision no. IV/32265 Concordato Incendio, of 20 December 1989  
Commission decision no. IV/33016 Ansac, of 19 December 1990 

Commission decision no. IV/30389 and IV/30408 Nutricia-de Rooij Nutricia-Zuid-Hollandse 
Conservenfabriek, of 12 December 1983 

Commission decision no. IV/27492 SMM&T Exhibition Agreement, of 5 December 1983 
Commission decision no. IV/30804 Nuovo Cegam, of 10 April 1984 
Commission decision no. IV/30810 Synthetic fibres, of 4 July 1984  
Commission decision no. IV/30863 BPCL/ICI, of 19 July 1984  
Commission decision no. IV/30988 Flat-glass in the Benelux countries, of 23 July 1984 
Commission decision no. IV/30350 Zinc producer group, of 16 August 1984 
Commission decision no. IV/30307 Fire insurance, of 5 December 1984 
Commission decision no. IV/30299 Grohe's distribution system, of 10 December 1984  
Commission decision no. IV/30261 Ideal-Standard's distribution system, of 10 December 1984  
Commission decision no. IV/30717 Uniform Eurocheques, of 10 December 1984 
Commission decision no. IV/30809 John Deere, of 14 December 1984 
Commission decision no. IV/29725 Wood pulp, of 19 December 1984 
Commission decision no. IV/26870 Aluminium imports from Eastern Europe, of 18 December 1984  
Commission decision no. IV/29420 Grundig's EEC distribution system, of 10 July 1985  
Commission decision no. IV/30846 lvoclar, of 21 November 1985 
Commission decision no. IV/30373 P&I Clubs, of 16 December 1985  
Commission decision no. IV/31149 Polypropylene, of 23 April 1986  
Commission decision no. IV/28959 VIFKA, of 30 September 1986  
Commission decision no. IV/31055 ENI/Montedison, of 4 December 1986  
Commission decision no. IV/261 Belgische Vereniging der Banken/Association Beige des Banques, of 11 

December 1986 
Commission decision no. IV/31356 ABI, of 12 December 1986 
Commission decision no. IV/31458 X/Open Group, of 15 December 1986  
Commission decision no. IV/31428 IV/31429 IV/31430 IV/31431 and IV/31432 Yves Rocher, of 17 

December 1986 
Commission decision no. IV/30937 Pronuptia, of 17 December 1986  
Commission decision no. IV/31741 Sandoz, of 13 July 1987  
Commission decision no. IV/32034 Computerland, of 13 July 1987  
Commission decision no. IV/31739 Internationale Dentalschau, of 18 September 1987  
Commission decision no. IV/31902 lveco/Ford, of 20 July 1988  
Commission decision no. IV/31043 Tetra Pak I, of 26 July 1988  
Commission decision no. IV/32368 BBC Brown Bover, of 11 October 1988  
Commission decision no. IV/32173 Continental/Michelin, of 11 October 1988 
Commission decision no. IV/31498 Delta ChemieDDD, of 13 October 1988  
Commission decision no. IV/32358 ServiceMaster, of 14 November 1988  
Commission decision no. IV/31697 Charles Jourdan, of 2 December 1988 
Commission decision no. IV/27393 and IV/27394 Publishers Association - Net Book Agreements, of 12 

December 1988  
Commission decision no. IV/31865 PVC, of 21 December 1988  
Commission decision no. IV/30979 and IV/31394 Decca Navigator System, of 21 December 1988  
Commission decision no. IV/31866 LdPE, of 21 December 1988 
Commission decision no. IV/31553 Welded steel mesh, of 2 August 1989 
Commission decision no. IV/32265 Concordato Incendio, of 20 December 1989  
Commission decision no. IV/33016 Ansac, of 19 December 1990 



Commission decision no. IV/32006 Alcatel Espace/ANT Nachrichtentechnik, of 12 January 1990  
Commission decision no. IV/32732 Ijsselcentrale, of 16 January 1991  
Commission decision no. IV/31559 Sippa, of 15 February 1991

 

Commission decision no. IV/33473 Scottish Nuclear Energy Agreement, of 30 April 1991  
Commission decision no. IV/33157 Eco System/Peugeot, of 4 December 1991  
Commission decision no. IV/33100 Assurpol, of 14 January 1992 
Commission decision no. IV/31572 and IV/32571 Building and construction industry in the Netherlands, of 

5 February 1992  
Commission decision no. IV/32290 Newitt/Dunlop Slazenger International, of 18 March 1992  
Commission decision no. IV/32450 French-West African ship-owners' committees, of 1 April 1992  
Commission decision no. IV/33384 and IV/33378 Distribution of package tours during the 1990 World 

Cup, of 27 October 1992  
Commission decision no. IV/33585 Distribution of railway tickets by travel agents, of 25 November 1992 
Commission decision no. IV/33031 Fiat/Hitachi, of 21 December 1992  
Commission decision no. IV/33151 and IV/33997 Jahrhundertvertrag VIK-GVSt, of 23 December 1992 
Commission decision no. IV/31533 and IV/34072 Langnese –Iglo, of 23 December 1992 
Commission decision no. IV/33814 Ford/VW, of 23 December 1992 
Commission decision no. IV/32150 EBU/Eurovision System, of 11 June 1993  
Commission decision no. IV/33374 Ladbroke, of 29 July 1993 
Commission decision no. IV/33941 HOV SVZ/MCN, of 29 March 1994  
Commission decision no. IV/34456 Stichting Baksteen, of 29 April 1994  
33640 Exxon/Shell, of 18 May 1994 
Commission decision no. IV/34518 ACI, of 27 July 1994  
Commission decision no. IV/34600 Night Services, of 21 September 1994 
Commission letter rejecting a compliant regarding Asia Motor France III, of 13 October 1994 
Commission decision no. IV/34410 Olivetti/Digital, of 11 November 1994 
Commission decision no. IV/32490 Eurotunnel, of 13 December 1994  
Commission decision no. IV/33863 Asahi/Saint-Gobain, of 16 December 1994  
Commission decision no. IV/34252 Philips-Osram, of 21 December 1994  
Commission decision no. IV/33686 Coapi, of 30 January 1995 
Commission decision no. IV/34607 Banque Nationale de Paris - Dresdner Bank, of 24 June 1996 
Commission press release IP-96-1183 regarding Roundwood trade, of 17 December 1996  
Commission decision no. IV/35855 Scandairy of 28 July 1997 
Commission decision no. IV/35814 Alloy surcharge, of 21 January 1998 
Commission decision no. IV/36494 EACEM, of 15 April 1998 
Commission press release IP/98/353 regarding Photo-graphic manufacturers, of 15 April 1998 
Commission decision no. IV/37231 ACEA, of 11 September 1998 
Commission decision no. IV/34466 Greek ferries, of 9 December 1998 
Commission decision no. IV/36718 CECED, of 24 January 1999 
Commission decision no. IV/36147 EPI code of conduct, of 7 April 1999 
Commission decision no. IV/36748 REIMS II, of 15 September 1999  
Commission decision no. IV/37634 JAMA, of 1 December 1999 
Commission decision no. IV/36851 Mouscron, of 3 December 1999  
Commission decision no. IV/35860B 39041 Seamless steel tube, of 8 December 1999  
Commission press release IP/96/1183 regarding CECED, of 11 February 2000 
Commission press release IP/00/297 regarding Gas Natural/Endesa, of 27 March 2000 Commission decision no. IV/32006 Alcatel Espace/ANT Nachrichtentechnik, of 12 January 1990  

Commission decision no. IV/32732 Ijsselcentrale, of 16 January 1991  
Commission decision no. IV/31559 Sippa, of 15 February 1991 

Commission decision no. IV/33473 Scottish Nuclear Energy Agreement, of 30 April 1991  
Commission decision no. IV/33157 Eco System/Peugeot, of 4 December 1991  
Commission decision no. IV/33100 Assurpol, of 14 January 1992 
Commission decision no. IV/31572 and IV/32571 Building and construction industry in the Netherlands, of 

5 February 1992  
Commission decision no. IV/32290 Newitt/Dunlop Slazenger International, of 18 March 1992  
Commission decision no. IV/32450 French-West African ship-owners' committees, of 1 April 1992  
Commission decision no. IV/33384 and IV/33378 Distribution of package tours during the 1990 World 

Cup, of 27 October 1992  
Commission decision no. IV/33585 Distribution of railway tickets by travel agents, of 25 November 1992 
Commission decision no. IV/33031 Fiat/Hitachi, of 21 December 1992  
Commission decision no. IV/33151 and IV/33997 Jahrhundertvertrag VIK-GVSt, of 23 December 1992 
Commission decision no. IV/31533 and IV/34072 Langnese –Iglo, of 23 December 1992 
Commission decision no. IV/33814 Ford/VW, of 23 December 1992 
Commission decision no. IV/32150 EBU/Eurovision System, of 11 June 1993  
Commission decision no. IV/33374 Ladbroke, of 29 July 1993 
Commission decision no. IV/33941 HOV SVZ/MCN, of 29 March 1994  
Commission decision no. IV/34456 Stichting Baksteen, of 29 April 1994  
33640 Exxon/Shell, of 18 May 1994 
Commission decision no. IV/34518 ACI, of 27 July 1994  
Commission decision no. IV/34600 Night Services, of 21 September 1994 
Commission letter rejecting a compliant regarding Asia Motor France III, of 13 October 1994 
Commission decision no. IV/34410 Olivetti/Digital, of 11 November 1994 
Commission decision no. IV/32490 Eurotunnel, of 13 December 1994  
Commission decision no. IV/33863 Asahi/Saint-Gobain, of 16 December 1994  
Commission decision no. IV/34252 Philips-Osram, of 21 December 1994  
Commission decision no. IV/33686 Coapi, of 30 January 1995 
Commission decision no. IV/34607 Banque Nationale de Paris - Dresdner Bank, of 24 June 1996 
Commission press release IP-96-1183 regarding Roundwood trade, of 17 December 1996  
Commission decision no. IV/35855 Scandairy of 28 July 1997 
Commission decision no. IV/35814 Alloy surcharge, of 21 January 1998 
Commission decision no. IV/36494 EACEM, of 15 April 1998 
Commission press release IP/98/353 regarding Photo-graphic manufacturers, of 15 April 1998 
Commission decision no. IV/37231 ACEA, of 11 September 1998 
Commission decision no. IV/34466 Greek ferries, of 9 December 1998 
Commission decision no. IV/36718 CECED, of 24 January 1999 
Commission decision no. IV/36147 EPI code of conduct, of 7 April 1999 
Commission decision no. IV/36748 REIMS II, of 15 September 1999  
Commission decision no. IV/37634 JAMA, of 1 December 1999 
Commission decision no. IV/36851 Mouscron, of 3 December 1999  
Commission decision no. IV/35860B 39041 Seamless steel tube, of 8 December 1999  
Commission press release IP/96/1183 regarding CECED, of 11 February 2000 
Commission press release IP/00/297 regarding Gas Natural/Endesa, of 27 March 2000 

Commission decision no. IV/32006 Alcatel Espace/ANT Nachrichtentechnik, of 12 January 1990  
Commission decision no. IV/32732 Ijsselcentrale, of 16 January 1991  
Commission decision no. IV/31559 Sippa, of 15 February 1991 

Commission decision no. IV/33473 Scottish Nuclear Energy Agreement, of 30 April 1991  
Commission decision no. IV/33157 Eco System/Peugeot, of 4 December 1991  
Commission decision no. IV/33100 Assurpol, of 14 January 1992 
Commission decision no. IV/31572 and IV/32571 Building and construction industry in the Netherlands, of 

5 February 1992  
Commission decision no. IV/32290 Newitt/Dunlop Slazenger International, of 18 March 1992  
Commission decision no. IV/32450 French-West African ship-owners' committees, of 1 April 1992  
Commission decision no. IV/33384 and IV/33378 Distribution of package tours during the 1990 World 

Cup, of 27 October 1992  
Commission decision no. IV/33585 Distribution of railway tickets by travel agents, of 25 November 1992 
Commission decision no. IV/33031 Fiat/Hitachi, of 21 December 1992  
Commission decision no. IV/33151 and IV/33997 Jahrhundertvertrag VIK-GVSt, of 23 December 1992 
Commission decision no. IV/31533 and IV/34072 Langnese –Iglo, of 23 December 1992 
Commission decision no. IV/33814 Ford/VW, of 23 December 1992 
Commission decision no. IV/32150 EBU/Eurovision System, of 11 June 1993  
Commission decision no. IV/33374 Ladbroke, of 29 July 1993 
Commission decision no. IV/33941 HOV SVZ/MCN, of 29 March 1994  
Commission decision no. IV/34456 Stichting Baksteen, of 29 April 1994  
33640 Exxon/Shell, of 18 May 1994 
Commission decision no. IV/34518 ACI, of 27 July 1994  
Commission decision no. IV/34600 Night Services, of 21 September 1994 
Commission letter rejecting a compliant regarding Asia Motor France III, of 13 October 1994 
Commission decision no. IV/34410 Olivetti/Digital, of 11 November 1994 
Commission decision no. IV/32490 Eurotunnel, of 13 December 1994  
Commission decision no. IV/33863 Asahi/Saint-Gobain, of 16 December 1994  
Commission decision no. IV/34252 Philips-Osram, of 21 December 1994  
Commission decision no. IV/33686 Coapi, of 30 January 1995 
Commission decision no. IV/34607 Banque Nationale de Paris - Dresdner Bank, of 24 June 1996 
Commission press release IP-96-1183 regarding Roundwood trade, of 17 December 1996  
Commission decision no. IV/35855 Scandairy of 28 July 1997 
Commission decision no. IV/35814 Alloy surcharge, of 21 January 1998 
Commission decision no. IV/36494 EACEM, of 15 April 1998 
Commission press release IP/98/353 regarding Photo-graphic manufacturers, of 15 April 1998 
Commission decision no. IV/37231 ACEA, of 11 September 1998 
Commission decision no. IV/34466 Greek ferries, of 9 December 1998 
Commission decision no. IV/36718 CECED, of 24 January 1999 
Commission decision no. IV/36147 EPI code of conduct, of 7 April 1999 
Commission decision no. IV/36748 REIMS II, of 15 September 1999  
Commission decision no. IV/37634 JAMA, of 1 December 1999 
Commission decision no. IV/36851 Mouscron, of 3 December 1999  
Commission decision no. IV/35860B 39041 Seamless steel tube, of 8 December 1999  
Commission press release IP/96/1183 regarding CECED, of 11 February 2000 
Commission press release IP/00/297 regarding Gas Natural/Endesa, of 27 March 2000 



Commission decision no. IV/32150 Eurovision, of 10 May 2000 
Commission decision no. COMP/36516 Nathan-Bricolux, of 5 July 2000  
Commission decision no. IV/37889 GM/Fiat, of 16 August 2000 
Commission decision no. IV/36957 IV/36997 IV/37121 IV/37138 IV/37380 Glaxo Wellcome, of 8 May 

2001 
Commission decision no. COMP/34493 COMP/37366 COMP/37299 COMP/37288 COMP/37287 

COMP/37526 COMP/37254 COMP/37252 COMP/37250 COMP/37246 COMP/37245 COMP/37244 
COMP/37243 COMP/37242 COMP/37267 DSD, of 17 September 2001 

36264 Mercedes-Benz, of 10 October 2001 
Commission decision no. COMP/37614 Interbrew and Alken-Maes, of 5 December 2001  
Commission decision no. COMP/37800 Luxembourg Brewers, of 5 December 2001  
Commission decision no. COMP/37027 Zinc Phosphate, of 11 December 2001 
Commission decision no. COMP/36571 Austrian banks - ‘Lombard Club’, of 11 June 2002  
Commission decision no. COMP/29373 Visa, of 24 July 2002 
Commission decision no. COMP/38158 Meca-Medina and Majcen/IOC, of 1 August 2002 
Commission decision no. COMP/38014 IFPI ‘Simulcasting', of 8 October 2002 
Commission decision no. COMP/38279 French beef, of 2 April 2003 
Commission decision no. COMP/38369 O2, of 16 July 2003  
Commission decision no. COMP/37370 Sorbates, of 1 October 2003  
Commission decision no. COMP/35470 and COMP/35473 Austrian system for the disposal of packaging 

waste, of 16 October 2003 
Commission decision no. COMP/38359 Electrical and mechanical carbon and graphite products, of 3 

December 2003 
Commission decision no. COMP/38284 Société Air France/Alitalia Linee, of 7 April 2004 
Commission decision no. COMP/38549 Barême d'honoraires de l'Ordre des Architectes belges, of 24 June 

2004  
Commission decision no. COMP/38069 Copper plumbing tubes, of 3 September 2004 
Commission decision no. COMP/38238 Raw Tobacco Spain, of 20 October 2004 
Commission decision no. COMP/38662 GDF-ENI, of 26 October 2004 
Commission decision no. COMP/38662 GDF-ENEL, of 26 October 2004 
Commission decision no. COMP/37214 DFB, of 19 January 2005 
Commission decision no. COMP/38281 Raw Tobacco Italy, of 10 October 2005 
Commission decision no. COMP/38173 The Football Association Premier League Limited, of 22 March 

2006 
Commission decision no. COMP/38348 Repsol, of 12 April 2006 
Commission decision no. COMP/39151 39152 SABAM and BUMA, of 4 October 2006 
Commission decision no. COMP/38681 Cannes Agreement, of 4 October 2006 
Commission decision no. COMP/39140 DaimlerChrysler, of 14 September 2007 
Commission decision no. COMP/37860 Morgan Stanley Dean Witter/Visa, of 2 October 2007 
Commission decision no. COMP/38606 Cartes bancaires, of 17 October 2007 
Commission decision no. COMP/34579 COMP/36518 and COMP/38580 MasterCard I, of 19 December 

2007 
Commission decision no. COMP/38698 CISAC Agreement, of 16 July 2008 
Commission decision no. COMP/39188 Bananas, of 15 October 2008 
Commission decision no. COMP/39401 E.ON/GDF, of 22 July 2009 
Commission decision no. COMP/39396 Calcium carbide and magnesium based reagents, of 22 July 2009 Commission decision no. IV/32150 Eurovision, of 10 May 2000 

Commission decision no. COMP/36516 Nathan-Bricolux, of 5 July 2000  
Commission decision no. IV/37889 GM/Fiat, of 16 August 2000 
Commission decision no. IV/36957 IV/36997 IV/37121 IV/37138 IV/37380 Glaxo Wellcome, of 8 May 

2001 
Commission decision no. COMP/34493 COMP/37366 COMP/37299 COMP/37288 COMP/37287 

COMP/37526 COMP/37254 COMP/37252 COMP/37250 COMP/37246 COMP/37245 COMP/37244 
COMP/37243 COMP/37242 COMP/37267 DSD, of 17 September 2001 

36264 Mercedes-Benz, of 10 October 2001 
Commission decision no. COMP/37614 Interbrew and Alken-Maes, of 5 December 2001  
Commission decision no. COMP/37800 Luxembourg Brewers, of 5 December 2001  
Commission decision no. COMP/37027 Zinc Phosphate, of 11 December 2001 
Commission decision no. COMP/36571 Austrian banks - ‘Lombard Club’, of 11 June 2002  
Commission decision no. COMP/29373 Visa, of 24 July 2002 
Commission decision no. COMP/38158 Meca-Medina and Majcen/IOC, of 1 August 2002 
Commission decision no. COMP/38014 IFPI ‘Simulcasting', of 8 October 2002 
Commission decision no. COMP/38279 French beef, of 2 April 2003 
Commission decision no. COMP/38369 O2, of 16 July 2003  
Commission decision no. COMP/37370 Sorbates, of 1 October 2003  
Commission decision no. COMP/35470 and COMP/35473 Austrian system for the disposal of packaging 

waste, of 16 October 2003 
Commission decision no. COMP/38359 Electrical and mechanical carbon and graphite products, of 3 

December 2003 
Commission decision no. COMP/38284 Société Air France/Alitalia Linee, of 7 April 2004 
Commission decision no. COMP/38549 Barême d'honoraires de l'Ordre des Architectes belges, of 24 June 

2004  
Commission decision no. COMP/38069 Copper plumbing tubes, of 3 September 2004 
Commission decision no. COMP/38238 Raw Tobacco Spain, of 20 October 2004 
Commission decision no. COMP/38662 GDF-ENI, of 26 October 2004 
Commission decision no. COMP/38662 GDF-ENEL, of 26 October 2004 
Commission decision no. COMP/37214 DFB, of 19 January 2005 
Commission decision no. COMP/38281 Raw Tobacco Italy, of 10 October 2005 
Commission decision no. COMP/38173 The Football Association Premier League Limited, of 22 March 

2006 
Commission decision no. COMP/38348 Repsol, of 12 April 2006 
Commission decision no. COMP/39151 39152 SABAM and BUMA, of 4 October 2006 
Commission decision no. COMP/38681 Cannes Agreement, of 4 October 2006 
Commission decision no. COMP/39140 DaimlerChrysler, of 14 September 2007 
Commission decision no. COMP/37860 Morgan Stanley Dean Witter/Visa, of 2 October 2007 
Commission decision no. COMP/38606 Cartes bancaires, of 17 October 2007 
Commission decision no. COMP/34579 COMP/36518 and COMP/38580 MasterCard I, of 19 December 

2007 
Commission decision no. COMP/38698 CISAC Agreement, of 16 July 2008 
Commission decision no. COMP/39188 Bananas, of 15 October 2008 
Commission decision no. COMP/39401 E.ON/GDF, of 22 July 2009 
Commission decision no. COMP/39396 Calcium carbide and magnesium based reagents, of 22 July 2009 

Commission decision no. IV/32150 Eurovision, of 10 May 2000 
Commission decision no. COMP/36516 Nathan-Bricolux, of 5 July 2000  
Commission decision no. IV/37889 GM/Fiat, of 16 August 2000 
Commission decision no. IV/36957 IV/36997 IV/37121 IV/37138 IV/37380 Glaxo Wellcome, of 8 May 

2001 
Commission decision no. COMP/34493 COMP/37366 COMP/37299 COMP/37288 COMP/37287 

COMP/37526 COMP/37254 COMP/37252 COMP/37250 COMP/37246 COMP/37245 COMP/37244 
COMP/37243 COMP/37242 COMP/37267 DSD, of 17 September 2001 

36264 Mercedes-Benz, of 10 October 2001 
Commission decision no. COMP/37614 Interbrew and Alken-Maes, of 5 December 2001  
Commission decision no. COMP/37800 Luxembourg Brewers, of 5 December 2001  
Commission decision no. COMP/37027 Zinc Phosphate, of 11 December 2001 
Commission decision no. COMP/36571 Austrian banks - ‘Lombard Club’, of 11 June 2002  
Commission decision no. COMP/29373 Visa, of 24 July 2002 
Commission decision no. COMP/38158 Meca-Medina and Majcen/IOC, of 1 August 2002 
Commission decision no. COMP/38014 IFPI ‘Simulcasting', of 8 October 2002 
Commission decision no. COMP/38279 French beef, of 2 April 2003 
Commission decision no. COMP/38369 O2, of 16 July 2003  
Commission decision no. COMP/37370 Sorbates, of 1 October 2003  
Commission decision no. COMP/35470 and COMP/35473 Austrian system for the disposal of packaging 

waste, of 16 October 2003 
Commission decision no. COMP/38359 Electrical and mechanical carbon and graphite products, of 3 

December 2003 
Commission decision no. COMP/38284 Société Air France/Alitalia Linee, of 7 April 2004 
Commission decision no. COMP/38549 Barême d'honoraires de l'Ordre des Architectes belges, of 24 June 

2004  
Commission decision no. COMP/38069 Copper plumbing tubes, of 3 September 2004 
Commission decision no. COMP/38238 Raw Tobacco Spain, of 20 October 2004 
Commission decision no. COMP/38662 GDF-ENI, of 26 October 2004 
Commission decision no. COMP/38662 GDF-ENEL, of 26 October 2004 
Commission decision no. COMP/37214 DFB, of 19 January 2005 
Commission decision no. COMP/38281 Raw Tobacco Italy, of 10 October 2005 
Commission decision no. COMP/38173 The Football Association Premier League Limited, of 22 March 

2006 
Commission decision no. COMP/38348 Repsol, of 12 April 2006 
Commission decision no. COMP/39151 39152 SABAM and BUMA, of 4 October 2006 
Commission decision no. COMP/38681 Cannes Agreement, of 4 October 2006 
Commission decision no. COMP/39140 DaimlerChrysler, of 14 September 2007 
Commission decision no. COMP/37860 Morgan Stanley Dean Witter/Visa, of 2 October 2007 
Commission decision no. COMP/38606 Cartes bancaires, of 17 October 2007 
Commission decision no. COMP/34579 COMP/36518 and COMP/38580 MasterCard I, of 19 December 

2007 
Commission decision no. COMP/38698 CISAC Agreement, of 16 July 2008 
Commission decision no. COMP/39188 Bananas, of 15 October 2008 
Commission decision no. COMP/39401 E.ON/GDF, of 22 July 2009 
Commission decision no. COMP/39396 Calcium carbide and magnesium based reagents, of 22 July 2009 

http://e.on/GDF


Commission decision no. COMP/39471 Certain joueur de tennis professionnel/Agence mondiale 
antidopage, of 13 October 2009 

Commission decision no. COMP/39416 Ship Classification, of 14 October 2009 
Commission decision no. COMP/38589 Heat stabilisers, of 11 November 2009 
Commission decision no. COMP/38866 Animal Feed Phosphates, of 20 July 2010 
Commission decision no. COMP/39258 Airfreight, of 9 November 2010 
Commission decision no. COMP/39510 Ordre National des Pharmaciens, of 8 December 2010 
Commission decision no. COMP/39673 Virtual Print Fee agreements, of 4 March 2011 
Commission decision no. COMP/39482 Exotic fruit (Bananas), of 12 October 2011 
Commission decision no. COMP/39847 Ebooks, of 12 December 2012 
Commission decision no. COMP/39230 Rio Tinto Alcan, 0f 21 December 2012 
Commission decision no. COMP/39839 Telefónica and Portugal Telecom, of 23 January 2013 
Commission decision no. COMP/39595 Continental/United/Lufthansa/Air Canada, of 23 May 2013 
Commission decision no. COMP/39226 Lundbeck, of 19 June 2013 
Commission decision no. COMP/39633 Shrimps, of 27 November 2013 
Commission decision no. COMP/39685 Fentanyl, of 10 December 2013 
Commission decision no. COMP/39612 Perindopril (Servier), of 9 July 2014 
Commission decision no. COMP/39921 Refusal to provide payment services, of July 2014 
Commission decision no. COMP/39097 Watch Repair, of 29 July 2014 

Commission decision no. COMP/40023 Cross-border access to pay-TV, of 26 July 2016 
Commission decision no. COMP/50343 Light fittings, of 21 June 2017 
Commission decision no. COMP/40208 International Skating Union’s Eligibility rules, of 8 December 2017  

Court of Justice  

C-1/12 Ordem dos Técnicos Oficiais de Contas, ECLI:EU:C:2013:127 
C-107/84 Commission v Germany, ECLI:EU:C:1985:332 
C-108/09 Online distribution of contact lenses, ECLI:EU:C:2010:725 
C-119/97P Ufex and Others v Commission, ECLI:EU:C:1999:116 
C-121/16 Salumificio, ECLI:EU:C:2016:543 
C-123/83 BNIC, ECLI:EU:C:1985:33 
C-127/73 SABAM, ECLI:EU:C:1974:6 
C-13/61 Bosch, ECLI:EU:C:1962:11 
C-13/77 INNO, ECLI:EU:C:1977:185 
C-136/12 Consiglio nazionale dei geologi, ECLI:EU:C:2013:489 
C-136/86 BINC, ECLI:EU:C:1987:524 
C-138/11 Compass-Datenbank, ECLI:EU:C:2012:449 
C-14/68 Walt Wilhelm, ECLI:EU:C:1969:4 
C-140/94 C-141/94 C-142/94 DIP SpA, ECLI:EU:C:1995:330 
C-15/74 Centeafarm, ECLI:EU:C:1974:114 
C-159/91 C-160/91 Poucet, ECLI:EU:C:1993:63 
C-161/84 Pronuptia, ECLI:EU:C:1986:41 
C-17/74 Transocean Marine Paint, ECLI:EU:C:1974:106 
C-171/05P Laurent Piau v. Commission, EU:C:2006:149 
C-172/80 Züchner, ECLI:EU:C:1981:178 
C-189/02 Dansk Rørindustri, ECLI:EU:C:2005:408 
C-19/77 Miller International Schallplatten GmbH, ECLI:EU:C:1978:19 Commission decision no. COMP/39471 Certain joueur de tennis professionnel/Agence mondiale 

antidopage, of 13 October 2009 
Commission decision no. COMP/39416 Ship Classification, of 14 October 2009 
Commission decision no. COMP/38589 Heat stabilisers, of 11 November 2009 
Commission decision no. COMP/38866 Animal Feed Phosphates, of 20 July 2010 
Commission decision no. COMP/39258 Airfreight, of 9 November 2010 
Commission decision no. COMP/39510 Ordre National des Pharmaciens, of 8 December 2010 
Commission decision no. COMP/39673 Virtual Print Fee agreements, of 4 March 2011 
Commission decision no. COMP/39482 Exotic fruit (Bananas), of 12 October 2011 
Commission decision no. COMP/39847 Ebooks, of 12 December 2012 
Commission decision no. COMP/39230 Rio Tinto Alcan, 0f 21 December 2012 
Commission decision no. COMP/39839 Telefo ́nica and Portugal Telecom, of 23 January 2013 
Commission decision no. COMP/39595 Continental/United/Lufthansa/Air Canada, of 23 May 2013 
Commission decision no. COMP/39226 Lundbeck, of 19 June 2013 
Commission decision no. COMP/39633 Shrimps, of 27 November 2013 
Commission decision no. COMP/39685 Fentanyl, of 10 December 2013 
Commission decision no. COMP/39612 Perindopril (Servier), of 9 July 2014 
Commission decision no. COMP/39921 Refusal to provide payment services, of July 2014 
Commission decision no. COMP/39097 Watch Repair, of 29 July 2014 

Commission decision no. COMP/40023 Cross-border access to pay-TV, of 26 July 2016 
Commission decision no. COMP/50343 Light fittings, of 21 June 2017 
Commission decision no. COMP/40208 International Skating Union’s Eligibility rules, of 8 December 2017  

Court of Justice  

C-1/12 Ordem dos Técnicos Oficiais de Contas, ECLI:EU:C:2013:127 
C-107/84 Commission v Germany, ECLI:EU:C:1985:332 
C-108/09 Online distribution of contact lenses, ECLI:EU:C:2010:725 
C-119/97P Ufex and Others v Commission, ECLI:EU:C:1999:116 
C-121/16 Salumificio, ECLI:EU:C:2016:543 
C-123/83 BNIC, ECLI:EU:C:1985:33 
C-127/73 SABAM, ECLI:EU:C:1974:6 
C-13/61 Bosch, ECLI:EU:C:1962:11 
C-13/77 INNO, ECLI:EU:C:1977:185 
C-136/12 Consiglio nazionale dei geologi, ECLI:EU:C:2013:489 
C-136/86 BINC, ECLI:EU:C:1987:524 
C-138/11 Compass-Datenbank, ECLI:EU:C:2012:449 
C-14/68 Walt Wilhelm, ECLI:EU:C:1969:4 
C-140/94 C-141/94 C-142/94 DIP SpA, ECLI:EU:C:1995:330 
C-15/74 Centeafarm, ECLI:EU:C:1974:114 
C-159/91 C-160/91 Poucet, ECLI:EU:C:1993:63 
C-161/84 Pronuptia, ECLI:EU:C:1986:41 
C-17/74 Transocean Marine Paint, ECLI:EU:C:1974:106 
C-171/05P Laurent Piau v. Commission, EU:C:2006:149 
C-172/80 Züchner, ECLI:EU:C:1981:178 
C-189/02 Dansk Rørindustri, ECLI:EU:C:2005:408 
C-19/77 Miller International Schallplatten GmbH, ECLI:EU:C:1978:19 

Commission decision no. COMP/39471 Certain joueur de tennis professionnel/Agence mondiale 
antidopage, of 13 October 2009 

Commission decision no. COMP/39416 Ship Classification, of 14 October 2009 
Commission decision no. COMP/38589 Heat stabilisers, of 11 November 2009 
Commission decision no. COMP/38866 Animal Feed Phosphates, of 20 July 2010 
Commission decision no. COMP/39258 Airfreight, of 9 November 2010 
Commission decision no. COMP/39510 Ordre National des Pharmaciens, of 8 December 2010 
Commission decision no. COMP/39673 Virtual Print Fee agreements, of 4 March 2011 
Commission decision no. COMP/39482 Exotic fruit (Bananas), of 12 October 2011 
Commission decision no. COMP/39847 Ebooks, of 12 December 2012 
Commission decision no. COMP/39230 Rio Tinto Alcan, 0f 21 December 2012 
Commission decision no. COMP/39839 Telefo ́nica and Portugal Telecom, of 23 January 2013 
Commission decision no. COMP/39595 Continental/United/Lufthansa/Air Canada, of 23 May 2013 
Commission decision no. COMP/39226 Lundbeck, of 19 June 2013 
Commission decision no. COMP/39633 Shrimps, of 27 November 2013 
Commission decision no. COMP/39685 Fentanyl, of 10 December 2013 
Commission decision no. COMP/39612 Perindopril (Servier), of 9 July 2014 
Commission decision no. COMP/39921 Refusal to provide payment services, of July 2014 
Commission decision no. COMP/39097 Watch Repair, of 29 July 2014 

Commission decision no. COMP/40023 Cross-border access to pay-TV, of 26 July 2016 
Commission decision no. COMP/50343 Light fittings, of 21 June 2017 
Commission decision no. COMP/40208 International Skating Union’s Eligibility rules, of 8 December 2017  

Court of Justice  

C-1/12 Ordem dos Técnicos Oficiais de Contas, ECLI:EU:C:2013:127 
C-107/84 Commission v Germany, ECLI:EU:C:1985:332 
C-108/09 Online distribution of contact lenses, ECLI:EU:C:2010:725 
C-119/97P Ufex and Others v Commission, ECLI:EU:C:1999:116 
C-121/16 Salumificio, ECLI:EU:C:2016:543 
C-123/83 BNIC, ECLI:EU:C:1985:33 
C-127/73 SABAM, ECLI:EU:C:1974:6 
C-13/61 Bosch, ECLI:EU:C:1962:11 
C-13/77 INNO, ECLI:EU:C:1977:185 
C-136/12 Consiglio nazionale dei geologi, ECLI:EU:C:2013:489 
C-136/86 BINC, ECLI:EU:C:1987:524 
C-138/11 Compass-Datenbank, ECLI:EU:C:2012:449 
C-14/68 Walt Wilhelm, ECLI:EU:C:1969:4 
C-140/94 C-141/94 C-142/94 DIP SpA, ECLI:EU:C:1995:330 
C-15/74 Centeafarm, ECLI:EU:C:1974:114 
C-159/91 C-160/91 Poucet, ECLI:EU:C:1993:63 
C-161/84 Pronuptia, ECLI:EU:C:1986:41 
C-17/74 Transocean Marine Paint, ECLI:EU:C:1974:106 
C-171/05P Laurent Piau v. Commission, EU:C:2006:149 
C-172/80 Züchner, ECLI:EU:C:1981:178 
C-189/02 Dansk Rørindustri, ECLI:EU:C:2005:408 
C-19/77 Miller International Schallplatten GmbH, ECLI:EU:C:1978:19 



C-19/92 Yves Saint Laurent Perfumes, ECLI:EU:C:1993:125 
C-193/83 Windsurfing surfing Internationa, ECLI:EU:C:1986:75 
C-198/01 Consorzio Industrie Fiammiferi (CIF), ECLI:EU:C:2003:430 
C-2/91 Meng, ECLI:EU:C:1993:885 
C-210/81 REVOX, ECLI:EU:C:1983:277 
C-218/00 Cisal di Battistello Venanzio & C. Sas, ECLI:EU:C:2002:36 
C-219/00P Cementir, CLI:EU:C:2002:337 
C-222/98 Hendrik van der Woude, ECLI:EU:C:2000:475 
C-226/11 Expedia, EU:C:2012:795 
C-229/83 Leclerc, ECLI:EU:C:1985:1 
C-23/99 Pre-Insulated Pipe Cartel, ECLI:EU:C:2000:500 
C-230/16 Coty, ECLI:EU:C:2017:941 
C-230/96 Cabour, ECLI:EU:C:1998:181 
C-231/83 Cullet, CLI:EU:C:1985:29 
C-234/89 Delimitis ECLI:EU:C:1991:91 
C-235/92P Polypropylene, ECLI:EU:C:1999:362 

C-238/05 Asnef-Equifax, Servicios de Información sobre Solvencia y Crédito, SL v. Asociación de 
Usuarios de Servicios Bancarios, EU:C:2006:734  

C-243/83 Binon, ECLI:EU:C:1985:284 
C-245/91 Ohra Schadeverzekeringen, ECLI:EU:C:1993:887 
C-248/98P Cartonboard, ECLI:EU:C:2000:625 
C-250/03 Giorgio Emanuele Mauri, ECLI:EU:C:2005:96 
C-250/92 Gøttrup-Klim Grovvareforening, ECLI:EU:C:1994:413 
C-258/78 Maize seed, ECLI:EU:C:1982:211 

C-26/76 Metro, ECLI:EU:C:1977:167 
C-264/95P Distribution of railway tickets by travel agents, ECLI:EU:C:1997:143 
C-266/96 Corsica Ferries France SA, ECLI:EU:C:1998:306 
C-279/95P Langnese-Iglo, ECLI:EU:C:1998:447 
C-30/87 Bodson, ECLI:EU:C:1988:225 
C-306/96 Javico International, ECLI:EU:C:1998:173 
C-308/04P Graphite electrodes, ECLI:EU:C:2006:433 
C-309/99 Wouters, ECLI:EU:C:2002:98 
C-31/80 L'Oréal, ECLI:EU:C:1980:289 
C-311/85 Vlaamse Reisbureaus, ECLI:EU:C:1987:418 
C-32/11 Allianz, ECLI:EU:C:2013:160 
C-327/12 Ministero dello Sviluppo economico, ECLI:EU:C:2013:827 
C-332/89 Marchandise, ECLI:EU:C:1991:94 
C-338/00P VW, ECLI:EU:C:2003:473 
C-343/95 Calì, ECLI:EU:C:1997:160 
C-344/98 Masterfoods, ECLI:EU:C:2000:689 
C-35/99 Manuele Arduino, ECLI:EU:C:2002:97 
C-350/07 Kattner Stahlbau, ECLI:EU:C:2009:127 
C-360/92P Publishers Association - Net Book Agreements, ECLI:EU:C:1995:6 
C-375/09 Tele2 Polska, ECLI:EU:C:2011:270 
C-38/97 Autotrasporti Librandi Snc di Librandi F. & C., ECLI:EU:C:1998:454 
C-382/12P MasterCard Inc., EU:C:2014:2201 C-19/92 Yves Saint Laurent Perfumes, ECLI:EU:C:1993:125 

C-193/83 Windsurfing surfing Internationa, ECLI:EU:C:1986:75 
C-198/01 Consorzio Industrie Fiammiferi (CIF), ECLI:EU:C:2003:430 
C-2/91 Meng, ECLI:EU:C:1993:885 
C-210/81 REVOX, ECLI:EU:C:1983:277 
C-218/00 Cisal di Battistello Venanzio & C. Sas, ECLI:EU:C:2002:36 
C-219/00P Cementir, CLI:EU:C:2002:337 
C-222/98 Hendrik van der Woude, ECLI:EU:C:2000:475 
C-226/11 Expedia, EU:C:2012:795 
C-229/83 Leclerc, ECLI:EU:C:1985:1 
C-23/99 Pre-Insulated Pipe Cartel, ECLI:EU:C:2000:500 
C-230/16 Coty, ECLI:EU:C:2017:941 
C-230/96 Cabour, ECLI:EU:C:1998:181 
C-231/83 Cullet, CLI:EU:C:1985:29 
C-234/89 Delimitis ECLI:EU:C:1991:91 
C-235/92P Polypropylene, ECLI:EU:C:1999:362 

C-238/05 Asnef-Equifax, Servicios de Información sobre Solvencia y Crédito, SL v. Asociación de 
Usuarios de Servicios Bancarios, EU:C:2006:734  

C-243/83 Binon, ECLI:EU:C:1985:284 
C-245/91 Ohra Schadeverzekeringen, ECLI:EU:C:1993:887 
C-248/98P Cartonboard, ECLI:EU:C:2000:625 
C-250/03 Giorgio Emanuele Mauri, ECLI:EU:C:2005:96 
C-250/92 Gøttrup-Klim Grovvareforening, ECLI:EU:C:1994:413 
C-258/78 Maize seed, ECLI:EU:C:1982:211 

C-26/76 Metro, ECLI:EU:C:1977:167 
C-264/95P Distribution of railway tickets by travel agents, ECLI:EU:C:1997:143 
C-266/96 Corsica Ferries France SA, ECLI:EU:C:1998:306 
C-279/95P Langnese-Iglo, ECLI:EU:C:1998:447 
C-30/87 Bodson, ECLI:EU:C:1988:225 
C-306/96 Javico International, ECLI:EU:C:1998:173 
C-308/04P Graphite electrodes, ECLI:EU:C:2006:433 
C-309/99 Wouters, ECLI:EU:C:2002:98 
C-31/80 L'Oréal, ECLI:EU:C:1980:289 
C-311/85 Vlaamse Reisbureaus, ECLI:EU:C:1987:418 
C-32/11 Allianz, ECLI:EU:C:2013:160 
C-327/12 Ministero dello Sviluppo economico, ECLI:EU:C:2013:827 
C-332/89 Marchandise, ECLI:EU:C:1991:94 
C-338/00P VW, ECLI:EU:C:2003:473 
C-343/95 Calì, ECLI:EU:C:1997:160 
C-344/98 Masterfoods, ECLI:EU:C:2000:689 
C-35/99 Manuele Arduino, ECLI:EU:C:2002:97 
C-350/07 Kattner Stahlbau, ECLI:EU:C:2009:127 
C-360/92P Publishers Association - Net Book Agreements, ECLI:EU:C:1995:6 
C-375/09 Tele2 Polska, ECLI:EU:C:2011:270 
C-38/97 Autotrasporti Librandi Snc di Librandi F. & C., ECLI:EU:C:1998:454 
C-382/12P MasterCard Inc., EU:C:2014:2201 

C-19/92 Yves Saint Laurent Perfumes, ECLI:EU:C:1993:125 
C-193/83 Windsurfing surfing Internationa, ECLI:EU:C:1986:75 
C-198/01 Consorzio Industrie Fiammiferi (CIF), ECLI:EU:C:2003:430 
C-2/91 Meng, ECLI:EU:C:1993:885 
C-210/81 REVOX, ECLI:EU:C:1983:277 
C-218/00 Cisal di Battistello Venanzio & C. Sas, ECLI:EU:C:2002:36 
C-219/00P Cementir, CLI:EU:C:2002:337 
C-222/98 Hendrik van der Woude, ECLI:EU:C:2000:475 
C-226/11 Expedia, EU:C:2012:795 
C-229/83 Leclerc, ECLI:EU:C:1985:1 
C-23/99 Pre-Insulated Pipe Cartel, ECLI:EU:C:2000:500 
C-230/16 Coty, ECLI:EU:C:2017:941 
C-230/96 Cabour, ECLI:EU:C:1998:181 
C-231/83 Cullet, CLI:EU:C:1985:29 
C-234/89 Delimitis ECLI:EU:C:1991:91 
C-235/92P Polypropylene, ECLI:EU:C:1999:362 

C-238/05 Asnef-Equifax, Servicios de Información sobre Solvencia y Crédito, SL v. Asociación de 
Usuarios de Servicios Bancarios, EU:C:2006:734  

C-243/83 Binon, ECLI:EU:C:1985:284 
C-245/91 Ohra Schadeverzekeringen, ECLI:EU:C:1993:887 
C-248/98P Cartonboard, ECLI:EU:C:2000:625 
C-250/03 Giorgio Emanuele Mauri, ECLI:EU:C:2005:96 
C-250/92 Gøttrup-Klim Grovvareforening, ECLI:EU:C:1994:413 
C-258/78 Maize seed, ECLI:EU:C:1982:211 

C-26/76 Metro, ECLI:EU:C:1977:167 
C-264/95P Distribution of railway tickets by travel agents, ECLI:EU:C:1997:143 
C-266/96 Corsica Ferries France SA, ECLI:EU:C:1998:306 
C-279/95P Langnese-Iglo, ECLI:EU:C:1998:447 
C-30/87 Bodson, ECLI:EU:C:1988:225 
C-306/96 Javico International, ECLI:EU:C:1998:173 
C-308/04P Graphite electrodes, ECLI:EU:C:2006:433 
C-309/99 Wouters, ECLI:EU:C:2002:98 
C-31/80 L'Oréal, ECLI:EU:C:1980:289 
C-311/85 Vlaamse Reisbureaus, ECLI:EU:C:1987:418 
C-32/11 Allianz, ECLI:EU:C:2013:160 
C-327/12 Ministero dello Sviluppo economico, ECLI:EU:C:2013:827 
C-332/89 Marchandise, ECLI:EU:C:1991:94 
C-338/00P VW, ECLI:EU:C:2003:473 
C-343/95 Calì, ECLI:EU:C:1997:160 
C-344/98 Masterfoods, ECLI:EU:C:2000:689 
C-35/99 Manuele Arduino, ECLI:EU:C:2002:97 
C-350/07 Kattner Stahlbau, ECLI:EU:C:2009:127 
C-360/92P Publishers Association - Net Book Agreements, ECLI:EU:C:1995:6 
C-375/09 Tele2 Polska, ECLI:EU:C:2011:270 
C-38/97 Autotrasporti Librandi Snc di Librandi F. & C., ECLI:EU:C:1998:454 
C-382/12P MasterCard Inc., EU:C:2014:2201 



C-386/07 Hospital Consulting, ECLI:EU:C:2008:256 
C-399/93 H. G. Oude Luttikhuis, ECLI:EU:C:1995:434 
C-401/96P Asia Motor France III, ECLI:EU:C:1998:208 
C-41/90 Höfner, ECLI:EU:C:1991:161 
C-413/13 FNV Kunsten Informatie en Media, ECLI:EU:C:2014:2411 
C-42/84 Nutricia-de Rooij and Nutricia-Zuid-Hollandse Conservenfabriek, ECLI:EU:C:1985:327 
C-437/09 AG2R Prévoyance, ECLI:EU:C:2011:112 
C-439/09 Pierre Fabre, ECLI:EU:C:2011:649 
C-439/11P Ziegler, ECLI:EU:C:2013:513 
C-441/07 Alrosa, ECLI:EU:C:2010:377 
C-450/98P IECC, ECLI:EU:C:2001:276 
C-461/03 Gaston, ECLI:EU:C:2005:742 
C-47/76 De Norre, ECLI:EU:C:1977:11 
C-475/99 Ambulanz Glöckner, ECLI:EU:C:2001:577 
C-5/69 Völk, ECLI:EU:C:1969:35 
C-5/79 Buys, ECLI:EU:C:1979:238 
C-515/15P Prestressing steel, ECLI:EU:C:2016:298 
C-519/04P Meca-Medina and Majcen/IOC, ECLI:EU:C:2006:492 
C-519/15P Prestressing steel, ECLI:EU:C:2016:682 
C-52/09 TeliaSonera, ECLI:EU:C:2011:83 
C-523/15P Prestressing steel, ECLI:EU:C:2016:541 
C-547/16 Gasorba, ECLI:EU:C:2017:891 
C-56/65 Société Technique Minière, ECLI:EU:C:1966:38 
C-580/12P Guardian, ECLI:EU:C:2014:2363 
C-63/75 Fonderies, ECLI:EU:C:1976:15 
C-66/86 Flugreisen, ECLI:EU:C:1989:140 
C-67/13P Cartes bancaires, ECLI:EU:C:2014:2204 
C-67/86 Van Eycke, ECLI:EU:C:1986:187 
C-67/96 Albany, ECLI:EU:C:1999:430 
C-671/15 Endive, ECLI:EU:C:2017:860 
C-70/93 BMW, ECLI:EU:C:1995:344 
C-71/74 Frubo, ECLI:EU:C:1975:61 
C-8/08 T-mobile Netherlands and others, ECLI:EU:C:2009:343 
C-94/74 IGAV, ECLI:EU:C:1975:81 
C-96/94 Centro Servizi Spediporto Srl, ECLI:EU:C:1995:308 
C-364/92 SAT Fluggesellschaft, ECLI:EU:C:1994:7 
Joined Cases C-100/80 C-101/80 C-102/80 C-103/80 Pioneer Hi-fi equipment, ECLI:EU:C:1983:158 
Joined Cases C-115/97 C-116/97 C-117/97 Brentjens' Handelsonderneming BV, ECLI:EU:C:1999:434 
Joined Cases C-177/82 C-178/82 Van De Haar, ECLI:EU:C:1984:144 
Joined Cases C-180/98 C-181/98 C-182/98 C-183/98 C-184/98 C-185/98 Pavel Pavlov, 

ECLI:EU:C:2000:428 
Joined Cases C-184/12 C-185/13 C-186/13 C-187/13 C-194/13 C-195/13 C-208/13 API, 

ECLI:EU:C:2013:663 
Joined Cases C-186/02P and C-188/02P Ramondín, ECLI:EU:C:2004:702 
Joined Cases C-209/84 C-210/84 C-211/84 C-212/84 C-213/84 Asjes, ECLI:EU:C:1986:188 
Joined Cases C-253/78 C-3/79 Procureur de la République, ECLI:EU:C:1980:188 C-386/07 Hospital Consulting, ECLI:EU:C:2008:256 

C-399/93 H. G. Oude Luttikhuis, ECLI:EU:C:1995:434 
C-401/96P Asia Motor France III, ECLI:EU:C:1998:208 
C-41/90 Höfner, ECLI:EU:C:1991:161 
C-413/13 FNV Kunsten Informatie en Media, ECLI:EU:C:2014:2411 
C-42/84 Nutricia-de Rooij and Nutricia-Zuid-Hollandse Conservenfabriek, ECLI:EU:C:1985:327 
C-437/09 AG2R Prévoyance, ECLI:EU:C:2011:112 
C-439/09 Pierre Fabre, ECLI:EU:C:2011:649 
C-439/11P Ziegler, ECLI:EU:C:2013:513 
C-441/07 Alrosa, ECLI:EU:C:2010:377 
C-450/98P IECC, ECLI:EU:C:2001:276 
C-461/03 Gaston, ECLI:EU:C:2005:742 
C-47/76 De Norre, ECLI:EU:C:1977:11 
C-475/99 Ambulanz Glöckner, ECLI:EU:C:2001:577 
C-5/69 Völk, ECLI:EU:C:1969:35 
C-5/79 Buys, ECLI:EU:C:1979:238 
C-515/15P Prestressing steel, ECLI:EU:C:2016:298 
C-519/04P Meca-Medina and Majcen/IOC, ECLI:EU:C:2006:492 
C-519/15P Prestressing steel, ECLI:EU:C:2016:682 
C-52/09 TeliaSonera, ECLI:EU:C:2011:83 
C-523/15P Prestressing steel, ECLI:EU:C:2016:541 
C-547/16 Gasorba, ECLI:EU:C:2017:891 
C-56/65 Société Technique Minière, ECLI:EU:C:1966:38 
C-580/12P Guardian, ECLI:EU:C:2014:2363 
C-63/75 Fonderies, ECLI:EU:C:1976:15 
C-66/86 Flugreisen, ECLI:EU:C:1989:140 
C-67/13P Cartes bancaires, ECLI:EU:C:2014:2204 
C-67/86 Van Eycke, ECLI:EU:C:1986:187 
C-67/96 Albany, ECLI:EU:C:1999:430 
C-671/15 Endive, ECLI:EU:C:2017:860 
C-70/93 BMW, ECLI:EU:C:1995:344 
C-71/74 Frubo, ECLI:EU:C:1975:61 
C-8/08 T-mobile Netherlands and others, ECLI:EU:C:2009:343 
C-94/74 IGAV, ECLI:EU:C:1975:81 
C-96/94 Centro Servizi Spediporto Srl, ECLI:EU:C:1995:308 
C-364/92 SAT Fluggesellschaft, ECLI:EU:C:1994:7 
Joined Cases C-100/80 C-101/80 C-102/80 C-103/80 Pioneer Hi-fi equipment, ECLI:EU:C:1983:158 
Joined Cases C-115/97 C-116/97 C-117/97 Brentjens' Handelsonderneming BV, ECLI:EU:C:1999:434 
Joined Cases C-177/82 C-178/82 Van De Haar, ECLI:EU:C:1984:144 
Joined Cases C-180/98 C-181/98 C-182/98 C-183/98 C-184/98 C-185/98 Pavel Pavlov, 

ECLI:EU:C:2000:428 
Joined Cases C-184/12 C-185/13 C-186/13 C-187/13 C-194/13 C-195/13 C-208/13 API, 

ECLI:EU:C:2013:663 
Joined Cases C-186/02P and C-188/02P Ramondín, ECLI:EU:C:2004:702 
Joined Cases C-209/84 C-210/84 C-211/84 C-212/84 C-213/84 Asjes, ECLI:EU:C:1986:188 
Joined Cases C-253/78 C-3/79 Procureur de la République, ECLI:EU:C:1980:188 

C-386/07 Hospital Consulting, ECLI:EU:C:2008:256 
C-399/93 H. G. Oude Luttikhuis, ECLI:EU:C:1995:434 
C-401/96P Asia Motor France III, ECLI:EU:C:1998:208 
C-41/90 Höfner, ECLI:EU:C:1991:161 
C-413/13 FNV Kunsten Informatie en Media, ECLI:EU:C:2014:2411 
C-42/84 Nutricia-de Rooij and Nutricia-Zuid-Hollandse Conservenfabriek, ECLI:EU:C:1985:327 
C-437/09 AG2R Prévoyance, ECLI:EU:C:2011:112 
C-439/09 Pierre Fabre, ECLI:EU:C:2011:649 
C-439/11P Ziegler, ECLI:EU:C:2013:513 
C-441/07 Alrosa, ECLI:EU:C:2010:377 
C-450/98P IECC, ECLI:EU:C:2001:276 
C-461/03 Gaston, ECLI:EU:C:2005:742 
C-47/76 De Norre, ECLI:EU:C:1977:11 
C-475/99 Ambulanz Glöckner, ECLI:EU:C:2001:577 
C-5/69 Völk, ECLI:EU:C:1969:35 
C-5/79 Buys, ECLI:EU:C:1979:238 
C-515/15P Prestressing steel, ECLI:EU:C:2016:298 
C-519/04P Meca-Medina and Majcen/IOC, ECLI:EU:C:2006:492 
C-519/15P Prestressing steel, ECLI:EU:C:2016:682 
C-52/09 TeliaSonera, ECLI:EU:C:2011:83 
C-523/15P Prestressing steel, ECLI:EU:C:2016:541 
C-547/16 Gasorba, ECLI:EU:C:2017:891 
C-56/65 Société Technique Minière, ECLI:EU:C:1966:38 
C-580/12P Guardian, ECLI:EU:C:2014:2363 
C-63/75 Fonderies, ECLI:EU:C:1976:15 
C-66/86 Flugreisen, ECLI:EU:C:1989:140 
C-67/13P Cartes bancaires, ECLI:EU:C:2014:2204 
C-67/86 Van Eycke, ECLI:EU:C:1986:187 
C-67/96 Albany, ECLI:EU:C:1999:430 
C-671/15 Endive, ECLI:EU:C:2017:860 
C-70/93 BMW, ECLI:EU:C:1995:344 
C-71/74 Frubo, ECLI:EU:C:1975:61 
C-8/08 T-mobile Netherlands and others, ECLI:EU:C:2009:343 
C-94/74 IGAV, ECLI:EU:C:1975:81 
C-96/94 Centro Servizi Spediporto Srl, ECLI:EU:C:1995:308 
C-364/92 SAT Fluggesellschaft, ECLI:EU:C:1994:7 
Joined Cases C-100/80 C-101/80 C-102/80 C-103/80 Pioneer Hi-fi equipment, ECLI:EU:C:1983:158 
Joined Cases C-115/97 C-116/97 C-117/97 Brentjens' Handelsonderneming BV, ECLI:EU:C:1999:434 
Joined Cases C-177/82 C-178/82 Van De Haar, ECLI:EU:C:1984:144 
Joined Cases C-180/98 C-181/98 C-182/98 C-183/98 C-184/98 C-185/98 Pavel Pavlov, 

ECLI:EU:C:2000:428 
Joined Cases C-184/12 C-185/13 C-186/13 C-187/13 C-194/13 C-195/13 C-208/13 API, 

ECLI:EU:C:2013:663 
Joined Cases C-186/02P and C-188/02P Ramondín, ECLI:EU:C:2004:702 
Joined Cases C-209/84 C-210/84 C-211/84 C-212/84 C-213/84 Asjes, ECLI:EU:C:1986:188 
Joined Cases C-253/78 C-3/79 Procureur de la République, ECLI:EU:C:1980:188 



Joined Cases C-264/01 C-306/01 C-354/01 C-355/01 AOK Bundesverband, ECLI:EU:C:2004:150 
Joined Cases C-359/95P C-379/95P Ladbroke, ECLI:EU:C:1997:531 
Joined Cases C-40/73 C-41/73 to 48/73 C-50/73 C-54/73 to 56/73 C-111/73 C-113/73 C-114/73 

European sugar industry, ECLI:EU:C:1975:174 
Joined Cases C-403/08 C-429/08 Football Association Premier League Ltd,  ECLI:EU:C:2011:631 
Joined Cases C-427/16 C-428/16 CHEZ, ECLI:EU:C:2017:890 
Joined Cases C-43/82 and C-63/82 VBVB/VBBB, ECLI:EU:C:1984:9 
Joined Cases C-501/06P C-513/06P C-515/06P C-519/06P GlaxoSmithKline, EU:C:2009:610 
Joined Cases C-56/64 C-58/64 Grundig/Consten, ECLI:EU:C:1966:41 
Joined cases C-8/66 C-9/66 C-10/66 C-11/66 Noordwijks Cement Accoord, ECLI:EU:C:1967:7 
Joined Cases C-89/85 C-104/85 C-104/85 C-114/85 C-116/85 C-117/85 C-125/85 C-129/85 Wood pulp, 

ECLI:EU:C:1988:447 
Joined Cases C-89/85 C-104/85 C-114/85 C-116/85 C-117/85 and C-125/85 to C-129/85 Woodpulp, 

ECLI:EU:C:1993:120 

Joined Cases C-94/04 C-202/04 Federico Cipolla, ECLI:EU:C:2006:758 

GC 

Joined Cases T-101/05 T-111/05 BASF UCB, ECLI:EU:T:2007:380 
Joined Cases T-185/00 T-216/00 T-299/00 T-300/00 Eurovision, ECLI:EU:T:2002:242 
Joined Cases T-217/03 T-245/03 French beef, ECLI:EU:T:2006:391 
Joined Cases T-231/01 and T-214/01 Österreichische Postsparkasse, ECLI:EU:T:2006:151 
Joined Cases T-259/02 T-260/02 T-261/02 T-262/02 T-263/02 T-264/02 T-271/02 Austrian banks – 

‘Lombard Club’, EU:T:2006:5169  
Joined Cases T-374/94 T-375/94 T-384/94 T-388/94 Night Services, ECLI:EU:T:1998:198 
Joined Cases T-49/02 T-50/02 T-51/02 Brasserie, ECLI:EU:T:2005:298 
Joined Cases T-528/93 T-542/93 T-543/93 T-546/93 EBU/Eurovision System ECLI:EU:T:1996:99 
Joined Cases T-71/03 T-74/03 T-87/03 T-91/03 Speciality Graphite, ECLI:EU:T:2005:220 
Joined Cases T-79/95 80/95 Eurotunnel, ECLI:EU:T:1996:155 
T-106/95 FFSA, ECLI:EU:T:1997:23 
T-111/08 MasterCard (2012), ECLI:EU:T:2012:260  
T-112/99 Métropole (2001), ECLI:EU:T:2001:215 
T-114/92 BEMIM, ECLI:EU:T:1995:11 
T-131/99 Whitbread, ECLI:EU:T:2002:83 
T-14/89 Polypropylene, ECLI:EU:T:1992:36 
T-14/93 Distribution of railway tickets by travel agents, ECLI:EU:T:1995:96 
T-144/99 EPI code of conduct, ECLI:EU:T:2001:105 
T-148/89 Welded steel mesh, ECLI:EU:T:1995:68 

T-168/01 GlaxoSmithKline, EU:T:2006:2969 
T-17/02 Fred Olsen, ECLI:EU:T:2005:218 
T-17/93 Ford/Volkswagen, ECLI:EU:T:1994:89 
T-185/00 Eurovision, ECLI:EU:T:2002:242 
T-19/91 Vichy, ECLI:EU:T:1992:28 
T-191/98 Atlantic Container Line, ECLI:EU:T:2003:245 

T-193/02 Laurent Piau, EU:T:2005:22 
T-208/13 Telefónica/Portugal Telecom, ECLI:EU:T:2016:368 
T-213/00 Far East Trade Tariff Charges and Surcharges Agreement (FETTCSA), ECLI:EU:T:2003:76 

Joined Cases C-264/01 C-306/01 C-354/01 C-355/01 AOK Bundesverband, ECLI:EU:C:2004:150 
Joined Cases C-359/95P C-379/95P Ladbroke, ECLI:EU:C:1997:531 
Joined Cases C-40/73 C-41/73 to 48/73 C-50/73 C-54/73 to 56/73 C-111/73 C-113/73 C-114/73 

European sugar industry, ECLI:EU:C:1975:174 
Joined Cases C-403/08 C-429/08 Football Association Premier League Ltd,  ECLI:EU:C:2011:631 
Joined Cases C-427/16 C-428/16 CHEZ, ECLI:EU:C:2017:890 
Joined Cases C-43/82 and C-63/82 VBVB/VBBB, ECLI:EU:C:1984:9 
Joined Cases C-501/06P C-513/06P C-515/06P C-519/06P GlaxoSmithKline, EU:C:2009:610 
Joined Cases C-56/64 C-58/64 Grundig/Consten, ECLI:EU:C:1966:41 
Joined cases C-8/66 C-9/66 C-10/66 C-11/66 Noordwijks Cement Accoord, ECLI:EU:C:1967:7 
Joined Cases C-89/85 C-104/85 C-104/85 C-114/85 C-116/85 C-117/85 C-125/85 C-129/85 Wood pulp, 

ECLI:EU:C:1988:447 
Joined Cases C-89/85 C-104/85 C-114/85 C-116/85 C-117/85 and C-125/85 to C-129/85 Woodpulp, 

ECLI:EU:C:1993:120 

Joined Cases C-94/04 C-202/04 Federico Cipolla, ECLI:EU:C:2006:758 

GC 

Joined Cases T-101/05 T-111/05 BASF UCB, ECLI:EU:T:2007:380 
Joined Cases T-185/00 T-216/00 T-299/00 T-300/00 Eurovision, ECLI:EU:T:2002:242 
Joined Cases T-217/03 T-245/03 French beef, ECLI:EU:T:2006:391 
Joined Cases T-231/01 and T-214/01 Österreichische Postsparkasse, ECLI:EU:T:2006:151 
Joined Cases T-259/02 T-260/02 T-261/02 T-262/02 T-263/02 T-264/02 T-271/02 Austrian banks – 

‘Lombard Club’, EU:T:2006:5169  
Joined Cases T-374/94 T-375/94 T-384/94 T-388/94 Night Services, ECLI:EU:T:1998:198 
Joined Cases T-49/02 T-50/02 T-51/02 Brasserie, ECLI:EU:T:2005:298 
Joined Cases T-528/93 T-542/93 T-543/93 T-546/93 EBU/Eurovision System ECLI:EU:T:1996:99 
Joined Cases T-71/03 T-74/03 T-87/03 T-91/03 Speciality Graphite, ECLI:EU:T:2005:220 
Joined Cases T-79/95 80/95 Eurotunnel, ECLI:EU:T:1996:155 
T-106/95 FFSA, ECLI:EU:T:1997:23 
T-111/08 MasterCard (2012), ECLI:EU:T:2012:260  
T-112/99 Métropole (2001), ECLI:EU:T:2001:215 
T-114/92 BEMIM, ECLI:EU:T:1995:11 
T-131/99 Whitbread, ECLI:EU:T:2002:83 
T-14/89 Polypropylene, ECLI:EU:T:1992:36 
T-14/93 Distribution of railway tickets by travel agents, ECLI:EU:T:1995:96 
T-144/99 EPI code of conduct, ECLI:EU:T:2001:105 
T-148/89 Welded steel mesh, ECLI:EU:T:1995:68 

T-168/01 GlaxoSmithKline, EU:T:2006:2969 
T-17/02 Fred Olsen, ECLI:EU:T:2005:218 
T-17/93 Ford/Volkswagen, ECLI:EU:T:1994:89 
T-185/00 Eurovision, ECLI:EU:T:2002:242 
T-19/91 Vichy, ECLI:EU:T:1992:28 
T-191/98 Atlantic Container Line, ECLI:EU:T:2003:245 

T-193/02 Laurent Piau, EU:T:2005:22 
T-208/13 Telefónica/Portugal Telecom, ECLI:EU:T:2016:368 
T-213/00 Far East Trade Tariff Charges and Surcharges Agreement (FETTCSA), ECLI:EU:T:2003:76 

Joined Cases C-264/01 C-306/01 C-354/01 C-355/01 AOK Bundesverband, ECLI:EU:C:2004:150 
Joined Cases C-359/95P C-379/95P Ladbroke, ECLI:EU:C:1997:531 
Joined Cases C-40/73 C-41/73 to 48/73 C-50/73 C-54/73 to 56/73 C-111/73 C-113/73 C-114/73 

European sugar industry, ECLI:EU:C:1975:174 
Joined Cases C-403/08 C-429/08 Football Association Premier League Ltd,  ECLI:EU:C:2011:631 
Joined Cases C-427/16 C-428/16 CHEZ, ECLI:EU:C:2017:890 
Joined Cases C-43/82 and C-63/82 VBVB/VBBB, ECLI:EU:C:1984:9 
Joined Cases C-501/06P C-513/06P C-515/06P C-519/06P GlaxoSmithKline, EU:C:2009:610 
Joined Cases C-56/64 C-58/64 Grundig/Consten, ECLI:EU:C:1966:41 
Joined cases C-8/66 C-9/66 C-10/66 C-11/66 Noordwijks Cement Accoord, ECLI:EU:C:1967:7 
Joined Cases C-89/85 C-104/85 C-104/85 C-114/85 C-116/85 C-117/85 C-125/85 C-129/85 Wood pulp, 

ECLI:EU:C:1988:447 
Joined Cases C-89/85 C-104/85 C-114/85 C-116/85 C-117/85 and C-125/85 to C-129/85 Woodpulp, 

ECLI:EU:C:1993:120 

Joined Cases C-94/04 C-202/04 Federico Cipolla, ECLI:EU:C:2006:758 

GC 

Joined Cases T-101/05 T-111/05 BASF UCB, ECLI:EU:T:2007:380 
Joined Cases T-185/00 T-216/00 T-299/00 T-300/00 Eurovision, ECLI:EU:T:2002:242 
Joined Cases T-217/03 T-245/03 French beef, ECLI:EU:T:2006:391 
Joined Cases T-231/01 and T-214/01 Österreichische Postsparkasse, ECLI:EU:T:2006:151 
Joined Cases T-259/02 T-260/02 T-261/02 T-262/02 T-263/02 T-264/02 T-271/02 Austrian banks – 

‘Lombard Club’, EU:T:2006:5169  
Joined Cases T-374/94 T-375/94 T-384/94 T-388/94 Night Services, ECLI:EU:T:1998:198 
Joined Cases T-49/02 T-50/02 T-51/02 Brasserie, ECLI:EU:T:2005:298 
Joined Cases T-528/93 T-542/93 T-543/93 T-546/93 EBU/Eurovision System ECLI:EU:T:1996:99 
Joined Cases T-71/03 T-74/03 T-87/03 T-91/03 Speciality Graphite, ECLI:EU:T:2005:220 
Joined Cases T-79/95 80/95 Eurotunnel, ECLI:EU:T:1996:155 
T-106/95 FFSA, ECLI:EU:T:1997:23 
T-111/08 MasterCard (2012), ECLI:EU:T:2012:260  
T-112/99 Métropole (2001), ECLI:EU:T:2001:215 
T-114/92 BEMIM, ECLI:EU:T:1995:11 
T-131/99 Whitbread, ECLI:EU:T:2002:83 
T-14/89 Polypropylene, ECLI:EU:T:1992:36 
T-14/93 Distribution of railway tickets by travel agents, ECLI:EU:T:1995:96 
T-144/99 EPI code of conduct, ECLI:EU:T:2001:105 
T-148/89 Welded steel mesh, ECLI:EU:T:1995:68 

T-168/01 GlaxoSmithKline, EU:T:2006:2969 
T-17/02 Fred Olsen, ECLI:EU:T:2005:218 
T-17/93 Ford/Volkswagen, ECLI:EU:T:1994:89 
T-185/00 Eurovision, ECLI:EU:T:2002:242 
T-19/91 Vichy, ECLI:EU:T:1992:28 
T-191/98 Atlantic Container Line, ECLI:EU:T:2003:245 

T-193/02 Laurent Piau, EU:T:2005:22 
T-208/13 Telefónica/Portugal Telecom, ECLI:EU:T:2016:368 
T-213/00 Far East Trade Tariff Charges and Surcharges Agreement (FETTCSA), ECLI:EU:T:2003:76 



T-216/13 Telefónica-Portugal Telecom, ECLI:EU:T:2016:369 
T-219/99 British Airways, ECLI:EU:T:2003:343 
T-23/99 Pre-Insulated Pipe Cartel, ECLI:EU:T:2002:75 
T-24/90 Automec II, ECLI:EU:T:1992:97 
T-271/03 Deutsche Telekom, ECLI:EU:T:2008:101 
T-274/06 REPSOL, ECLI:EU:T:2007:323 

T-289/01 Der Grüne Punkt – Duales System Deutschland, EU:T:2007:155 
T-29/92 Building and Construction Industry in the Netherlands, ECLI:EU:T:1995:34 
T-309/94 Cartonboard, ECLI:EU:T:1998:91 
T-313/02 Meca-Medina and Majcen/IOC, ECLI:EU:T:2004:282 
T-325/01 Mercedes-Benz, ECLI:EU:T:2005:322 
T-328/03 O2, ECLI:EU:T:2006:116 
T-347/94 Cartonboard, ECLI:EU:T:1998:101 
T-352/09 Calcium carbide and magnesium based reagents for the steel, ECLI:EU:T:2012:673 
T-355/13 EasyJet, ECLI:EU:T:2015:36 
T-357/06 Bitumen, ECLI:EU:T:2012:488 
T-360/09 E.ON/GDF, ECLI:EU:T:2012:332 
T-370/09 GDF Suez SA, ECLI:EU:T:2012:333 
T-387/94 Asia Motor France III, ECLI:EU:T:1996:120 
T-393/10 Prestressing steel, CLI:EU:T:2015:515 
T-395/94 Trans-Atlantic Agreement, ECLI:EU:T:2002:49 
T-406/09 Calcium carbide and magnesium based reagents for the steel and gas industries, 

ECLI:EU:T:2014:254 
T-419/03 Altstoff Recycling Austria AG, EU:T:2010:975 
T-427/08 Watch Repair (2010), ECLI:EU:T:2010:517 
T-44/00 Seamless steel tubes, ECLI:EU:T:2004:218 
T-447/12 Visa MIF, ECLI:EU:T:2014:247 
T-451/08 CISAC, CLI:EU:T:2013:189 
T-456/10 Animal feed phosphates, ECLI:EU:T:2015:296 
T-460/13 Lundbeck, ECLI:EU:T:2016:453 
T-461/07 Visa, ECLI:EU:T:2011:181 
T-467/13 Lundbeck, ECLI:EU:T:2016:450 
T-469/13 Lundbeck, ECLI:EU:T:2016:454 
T-470/13 Lundbeck, ECLI:EU:T:2016:452 
T-471/13 Lundbeck, ECLI:EU:T:2016:460 
T-472/13 Lundbeck, ECLI:EU:T:2016:449 
T-48/00 Corus, ECLI:EU:T:2004:219 
T-480/15 Agria Polska, ECLI:EU:T:2017:339 
T-491/07 Cartes bancaires, EU:T:2012:633  
T-50/00 Seamless steel tubes, ECLI:EU:T:2004:220 
T-51/89 Tetra Pak, ECLI:EU:T:1990:41 
T-548/93 Ladbroke, ECLI:EU:T:1995:168 
T-587/08 Bananas, ECLI:EU:T:2013:129 
T-59/99 Greek Ferries, ECLI:EU:T:2003:334 
T-65/98 Van den Bergh Foods, CLI:EU:T:2003:281 
T-65/99 Greek Ferries, ECLI:EU:T:2003:336 T-216/13 Telefo ́nica-Portugal Telecom, ECLI:EU:T:2016:369 

T-219/99 British Airways, ECLI:EU:T:2003:343 
T-23/99 Pre-Insulated Pipe Cartel, ECLI:EU:T:2002:75 
T-24/90 Automec II, ECLI:EU:T:1992:97 
T-271/03 Deutsche Telekom, ECLI:EU:T:2008:101 
T-274/06 REPSOL, ECLI:EU:T:2007:323 

T-289/01 Der Grüne Punkt – Duales System Deutschland, EU:T:2007:155 
T-29/92 Building and Construction Industry in the Netherlands, ECLI:EU:T:1995:34 
T-309/94 Cartonboard, ECLI:EU:T:1998:91 
T-313/02 Meca-Medina and Majcen/IOC, ECLI:EU:T:2004:282 
T-325/01 Mercedes-Benz, ECLI:EU:T:2005:322 
T-328/03 O2, ECLI:EU:T:2006:116 
T-347/94 Cartonboard, ECLI:EU:T:1998:101 
T-352/09 Calcium carbide and magnesium based reagents for the steel, ECLI:EU:T:2012:673 
T-355/13 EasyJet, ECLI:EU:T:2015:36 
T-357/06 Bitumen, ECLI:EU:T:2012:488 
T-360/09 E.ON/GDF, ECLI:EU:T:2012:332 
T-370/09 GDF Suez SA, ECLI:EU:T:2012:333 
T-387/94 Asia Motor France III, ECLI:EU:T:1996:120 
T-393/10 Prestressing steel, CLI:EU:T:2015:515 
T-395/94 Trans-Atlantic Agreement, ECLI:EU:T:2002:49 
T-406/09 Calcium carbide and magnesium based reagents for the steel and gas industries, 

ECLI:EU:T:2014:254 
T-419/03 Altstoff Recycling Austria AG, EU:T:2010:975 
T-427/08 Watch Repair (2010), ECLI:EU:T:2010:517 
T-44/00 Seamless steel tubes, ECLI:EU:T:2004:218 
T-447/12 Visa MIF, ECLI:EU:T:2014:247 
T-451/08 CISAC, CLI:EU:T:2013:189 
T-456/10 Animal feed phosphates, ECLI:EU:T:2015:296 
T-460/13 Lundbeck, ECLI:EU:T:2016:453 
T-461/07 Visa, ECLI:EU:T:2011:181 
T-467/13 Lundbeck, ECLI:EU:T:2016:450 
T-469/13 Lundbeck, ECLI:EU:T:2016:454 
T-470/13 Lundbeck, ECLI:EU:T:2016:452 
T-471/13 Lundbeck, ECLI:EU:T:2016:460 
T-472/13 Lundbeck, ECLI:EU:T:2016:449 
T-48/00 Corus, ECLI:EU:T:2004:219 
T-480/15 Agria Polska, ECLI:EU:T:2017:339 
T-491/07 Cartes bancaires, EU:T:2012:633  
T-50/00 Seamless steel tubes, ECLI:EU:T:2004:220 
T-51/89 Tetra Pak, ECLI:EU:T:1990:41 
T-548/93 Ladbroke, ECLI:EU:T:1995:168 
T-587/08 Bananas, ECLI:EU:T:2013:129 
T-59/99 Greek Ferries, ECLI:EU:T:2003:334 
T-65/98 Van den Bergh Foods, CLI:EU:T:2003:281 
T-65/99 Greek Ferries, ECLI:EU:T:2003:336 

T-216/13 Telefo ́nica-Portugal Telecom, ECLI:EU:T:2016:369 
T-219/99 British Airways, ECLI:EU:T:2003:343 
T-23/99 Pre-Insulated Pipe Cartel, ECLI:EU:T:2002:75 
T-24/90 Automec II, ECLI:EU:T:1992:97 
T-271/03 Deutsche Telekom, ECLI:EU:T:2008:101 
T-274/06 REPSOL, ECLI:EU:T:2007:323 

T-289/01 Der Grüne Punkt – Duales System Deutschland, EU:T:2007:155 
T-29/92 Building and Construction Industry in the Netherlands, ECLI:EU:T:1995:34 
T-309/94 Cartonboard, ECLI:EU:T:1998:91 
T-313/02 Meca-Medina and Majcen/IOC, ECLI:EU:T:2004:282 
T-325/01 Mercedes-Benz, ECLI:EU:T:2005:322 
T-328/03 O2, ECLI:EU:T:2006:116 
T-347/94 Cartonboard, ECLI:EU:T:1998:101 
T-352/09 Calcium carbide and magnesium based reagents for the steel, ECLI:EU:T:2012:673 
T-355/13 EasyJet, ECLI:EU:T:2015:36 
T-357/06 Bitumen, ECLI:EU:T:2012:488 
T-360/09 E.ON/GDF, ECLI:EU:T:2012:332 
T-370/09 GDF Suez SA, ECLI:EU:T:2012:333 
T-387/94 Asia Motor France III, ECLI:EU:T:1996:120 
T-393/10 Prestressing steel, CLI:EU:T:2015:515 
T-395/94 Trans-Atlantic Agreement, ECLI:EU:T:2002:49 
T-406/09 Calcium carbide and magnesium based reagents for the steel and gas industries, 

ECLI:EU:T:2014:254 
T-419/03 Altstoff Recycling Austria AG, EU:T:2010:975 
T-427/08 Watch Repair (2010), ECLI:EU:T:2010:517 
T-44/00 Seamless steel tubes, ECLI:EU:T:2004:218 
T-447/12 Visa MIF, ECLI:EU:T:2014:247 
T-451/08 CISAC, CLI:EU:T:2013:189 
T-456/10 Animal feed phosphates, ECLI:EU:T:2015:296 
T-460/13 Lundbeck, ECLI:EU:T:2016:453 
T-461/07 Visa, ECLI:EU:T:2011:181 
T-467/13 Lundbeck, ECLI:EU:T:2016:450 
T-469/13 Lundbeck, ECLI:EU:T:2016:454 
T-470/13 Lundbeck, ECLI:EU:T:2016:452 
T-471/13 Lundbeck, ECLI:EU:T:2016:460 
T-472/13 Lundbeck, ECLI:EU:T:2016:449 
T-48/00 Corus, ECLI:EU:T:2004:219 
T-480/15 Agria Polska, ECLI:EU:T:2017:339 
T-491/07 Cartes bancaires, EU:T:2012:633  
T-50/00 Seamless steel tubes, ECLI:EU:T:2004:220 
T-51/89 Tetra Pak, ECLI:EU:T:1990:41 
T-548/93 Ladbroke, ECLI:EU:T:1995:168 
T-587/08 Bananas, ECLI:EU:T:2013:129 
T-59/99 Greek Ferries, ECLI:EU:T:2003:334 
T-65/98 Van den Bergh Foods, CLI:EU:T:2003:281 
T-65/99 Greek Ferries, ECLI:EU:T:2003:336 

http://e.on/GDF


T-655/11 Exotic Fruit (Bananas), ECLI:EU:T:2015:383 
T-66/89 Publishers Association - Net Book Agreements, ECLI:EU:T:1992:84 
T-66/99 Greek Ferries, ECLI:EU:T:2003:337 
T-7/92 Asia Motor II, ECLI:EU:T:1993:52 
T-7/93 Langnese-Iglo, ECLI:EU:T:1995:98 
T-712/14 Watch Repair, ECLI:EU:T:2017:748 
T-86/95 Far Eastern Freight Conference, ECLI:EU:T:2002:50 
T-88/92 Perfumes Givenchy system of selective distribution, ECLI:EU:T:1996:192 
T-9/92 Eco System, ECLI:EU:T:1993:38 
T-9/93 Langnese-Iglo, ECLI:EU:T:1995:99 
T-90/11 Labco/ONP (2014), ECLI:EU:T:2014:1049 
 

FR 

Autorité de la concurrence/Conseil de la concurrence 

Autorité de la concurrence decision no. 09-D-18 Marseille transportation, 2 June 2009  
Autorité de la concurrence decision no. 09-D-25 Work on railway tracks, 29 July 2009 
Autorité de la concurrence decision no. 09-D-31 Football rights, 1 October 2009 
Autorité de la concurrence decision no. 10-D-13 Le Havre Port, 15 April 2010 
Autorité de la concurrence decision no. 10-D-28 Exchanges Check-Image Fee, 20 September 2010 
Autorité de la concurrence decision no. 10-D-35 Welding electrodes, 15 December 2010 
Autorité de la concurrence decision no. 11-D-01 Cargo handling in La Réunion, 18 January 2011  
Autorité de la concurrence decision no. 11-D-02 Restoration of historical monuments, of 26 January 2011 
Autorité de la concurrence decision no. 11-D-17 Laundry detergents, of 8 December 2011  
Autorité de la concurrence decision no. 12-D-08 Endives, of 6 March 2012  
Autorité de la concurrence decision no. 12-D-19 Tooth whitening, of 26 September 2012  
Autorité de la concurrence decision no. 12-D-26 Fire extinguishers, of 20 December 2012 
Autorité de la concurrence decision no. 13-D-02 Towing light vehicles, of 4 February 2013 
Autorité de la concurrence decision no. 14-D-20 Wallpaper, of 22 December 2014  
Autorité de la concurrence decision no. 15-D-19 Standard and express delivery, 15 December 2015 
Autorité de la concurrence informal opinion no. 09-A-48 Dairy, of 2 October 2009 
Autorité de la concurrence informal opinion no. 09-A-50 Cinema code, of 8 October 2009  
Autorité de la concurrence informal opinion no. 09-A-56 Digital books, of 18 December 2009 
 Autorité de la concurrence informal opinion no. 10-A-10 Chartered accountants, of 27 May 2010  
Autorité de la concurrence informal opinion no. 13-A-08 Network sharing and roaming, of 11 March 2013 
Autorité de la concurrence informal opinion no. 15-A-02 Regulated professions, of 9 January 2015 
Autorité de la concurrence press release regarding Adidas of 18 November 2015 
Conseil de la concurrence decision no. 05-D-32 Dry dog food, of 22 June 2005  
Conseil de la concurrence decision no. 05-D-48 Taximeters, of 28 July 2005  
Conseil de la concurrence decision no. 05-D-60 Transport to Saint Honorat, of 9 November 2005 
Conseil de la concurrence decision no. 06-D-03 Heating, ceramic sanitary and plumbing equipment, of 6 

March 2006  
Conseil de la concurrence decision no. 06-D-11 Turbo Europe, of 16 May 2006  
Conseil de la concurrence decision no. 06-D-37 Cycle and cycle products, of 7 December 2006  
Conseil de la concurrence decision no. 07-D-04 Jeff de Bruges chocolates, of 24 January 2007  
Conseil de la concurrence decision no. 07-D-05 UFOP, of 21 February 2007  T-655/11 Exotic Fruit (Bananas), ECLI:EU:T:2015:383 

T-66/89 Publishers Association - Net Book Agreements, ECLI:EU:T:1992:84 
T-66/99 Greek Ferries, ECLI:EU:T:2003:337 
T-7/92 Asia Motor II, ECLI:EU:T:1993:52 
T-7/93 Langnese-Iglo, ECLI:EU:T:1995:98 
T-712/14 Watch Repair, ECLI:EU:T:2017:748 
T-86/95 Far Eastern Freight Conference, ECLI:EU:T:2002:50 
T-88/92 Perfumes Givenchy system of selective distribution, ECLI:EU:T:1996:192 
T-9/92 Eco System, ECLI:EU:T:1993:38 
T-9/93 Langnese-Iglo, ECLI:EU:T:1995:99 
T-90/11 Labco/ONP (2014), ECLI:EU:T:2014:1049 
 

FR 

Autorité de la concurrence/Conseil de la concurrence 

Autorité de la concurrence decision no. 09-D-18 Marseille transportation, 2 June 2009  
Autorité de la concurrence decision no. 09-D-25 Work on railway tracks, 29 July 2009 
Autorité de la concurrence decision no. 09-D-31 Football rights, 1 October 2009 
Autorité de la concurrence decision no. 10-D-13 Le Havre Port, 15 April 2010 
Autorité de la concurrence decision no. 10-D-28 Exchanges Check-Image Fee, 20 September 2010 
Autorité de la concurrence decision no. 10-D-35 Welding electrodes, 15 December 2010 
Autorité de la concurrence decision no. 11-D-01 Cargo handling in La Réunion, 18 January 2011  
Autorité de la concurrence decision no. 11-D-02 Restoration of historical monuments, of 26 January 2011 
Autorité de la concurrence decision no. 11-D-17 Laundry detergents, of 8 December 2011  
Autorité de la concurrence decision no. 12-D-08 Endives, of 6 March 2012  
Autorité de la concurrence decision no. 12-D-19 Tooth whitening, of 26 September 2012  
Autorité de la concurrence decision no. 12-D-26 Fire extinguishers, of 20 December 2012 
Autorité de la concurrence decision no. 13-D-02 Towing light vehicles, of 4 February 2013 
Autorité de la concurrence decision no. 14-D-20 Wallpaper, of 22 December 2014  
Autorité de la concurrence decision no. 15-D-19 Standard and express delivery, 15 December 2015 
Autorité de la concurrence informal opinion no. 09-A-48 Dairy, of 2 October 2009 
Autorité de la concurrence informal opinion no. 09-A-50 Cinema code, of 8 October 2009  
Autorité de la concurrence informal opinion no. 09-A-56 Digital books, of 18 December 2009 
 Autorité de la concurrence informal opinion no. 10-A-10 Chartered accountants, of 27 May 2010  
Autorité de la concurrence informal opinion no. 13-A-08 Network sharing and roaming, of 11 March 2013 
Autorité de la concurrence informal opinion no. 15-A-02 Regulated professions, of 9 January 2015 
Autorité de la concurrence press release regarding Adidas of 18 November 2015 
Conseil de la concurrence decision no. 05-D-32 Dry dog food, of 22 June 2005  
Conseil de la concurrence decision no. 05-D-48 Taximeters, of 28 July 2005  
Conseil de la concurrence decision no. 05-D-60 Transport to Saint Honorat, of 9 November 2005 
Conseil de la concurrence decision no. 06-D-03 Heating, ceramic sanitary and plumbing equipment, of 6 

March 2006  
Conseil de la concurrence decision no. 06-D-11 Turbo Europe, of 16 May 2006  
Conseil de la concurrence decision no. 06-D-37 Cycle and cycle products, of 7 December 2006  
Conseil de la concurrence decision no. 07-D-04 Jeff de Bruges chocolates, of 24 January 2007  
Conseil de la concurrence decision no. 07-D-05 UFOP, of 21 February 2007  

T-655/11 Exotic Fruit (Bananas), ECLI:EU:T:2015:383 
T-66/89 Publishers Association - Net Book Agreements, ECLI:EU:T:1992:84 
T-66/99 Greek Ferries, ECLI:EU:T:2003:337 
T-7/92 Asia Motor II, ECLI:EU:T:1993:52 
T-7/93 Langnese-Iglo, ECLI:EU:T:1995:98 
T-712/14 Watch Repair, ECLI:EU:T:2017:748 
T-86/95 Far Eastern Freight Conference, ECLI:EU:T:2002:50 
T-88/92 Perfumes Givenchy system of selective distribution, ECLI:EU:T:1996:192 
T-9/92 Eco System, ECLI:EU:T:1993:38 
T-9/93 Langnese-Iglo, ECLI:EU:T:1995:99 
T-90/11 Labco/ONP (2014), ECLI:EU:T:2014:1049 
 

FR 

Autorité de la concurrence/Conseil de la concurrence 

Autorité de la concurrence decision no. 09-D-18 Marseille transportation, 2 June 2009  
Autorité de la concurrence decision no. 09-D-25 Work on railway tracks, 29 July 2009 
Autorité de la concurrence decision no. 09-D-31 Football rights, 1 October 2009 
Autorité de la concurrence decision no. 10-D-13 Le Havre Port, 15 April 2010 
Autorité de la concurrence decision no. 10-D-28 Exchanges Check-Image Fee, 20 September 2010 
Autorité de la concurrence decision no. 10-D-35 Welding electrodes, 15 December 2010 
Autorité de la concurrence decision no. 11-D-01 Cargo handling in La Réunion, 18 January 2011  
Autorité de la concurrence decision no. 11-D-02 Restoration of historical monuments, of 26 January 2011 
Autorité de la concurrence decision no. 11-D-17 Laundry detergents, of 8 December 2011  
Autorité de la concurrence decision no. 12-D-08 Endives, of 6 March 2012  
Autorité de la concurrence decision no. 12-D-19 Tooth whitening, of 26 September 2012  
Autorité de la concurrence decision no. 12-D-26 Fire extinguishers, of 20 December 2012 
Autorité de la concurrence decision no. 13-D-02 Towing light vehicles, of 4 February 2013 
Autorité de la concurrence decision no. 14-D-20 Wallpaper, of 22 December 2014  
Autorité de la concurrence decision no. 15-D-19 Standard and express delivery, 15 December 2015 
Autorité de la concurrence informal opinion no. 09-A-48 Dairy, of 2 October 2009 
Autorité de la concurrence informal opinion no. 09-A-50 Cinema code, of 8 October 2009  
Autorité de la concurrence informal opinion no. 09-A-56 Digital books, of 18 December 2009 
 Autorité de la concurrence informal opinion no. 10-A-10 Chartered accountants, of 27 May 2010  
Autorité de la concurrence informal opinion no. 13-A-08 Network sharing and roaming, of 11 March 2013 
Autorité de la concurrence informal opinion no. 15-A-02 Regulated professions, of 9 January 2015 
Autorité de la concurrence press release regarding Adidas of 18 November 2015 
Conseil de la concurrence decision no. 05-D-32 Dry dog food, of 22 June 2005  
Conseil de la concurrence decision no. 05-D-48 Taximeters, of 28 July 2005  
Conseil de la concurrence decision no. 05-D-60 Transport to Saint Honorat, of 9 November 2005 
Conseil de la concurrence decision no. 06-D-03 Heating, ceramic sanitary and plumbing equipment, of 6 

March 2006  
Conseil de la concurrence decision no. 06-D-11 Turbo Europe, of 16 May 2006  
Conseil de la concurrence decision no. 06-D-37 Cycle and cycle products, of 7 December 2006  
Conseil de la concurrence decision no. 07-D-04 Jeff de Bruges chocolates, of 24 January 2007  
Conseil de la concurrence decision no. 07-D-05 UFOP, of 21 February 2007  



Conseil de la concurrence decision no. 07-D-16 Cereals, of 9 May 2007  
Conseil de la concurrence decision no. 08-D-06 Specialist Physicians Overcharging Fees, 2 April 2008  
Conseil de la concurrence decision no. 08-D-09 Funeral parlour in Lyon, of 6 May 2008  
Conseil de la concurrence decision no. 08-D-32 Steel trading, of 16 December 2008  
Conseil de la concurrence decision no. 08-D-34 funeral services in Marseille, of 22 December 2008  
Conseil de la concurrence decision no. 09-D-05 Temporary employment sector, of 2 February 2009 
Conseil de la concurrence informal opinion no. 04-A-13 Assistance with employment, of 12 July 2004 
Conseil de la concurrence informal opinion no. 05-A-23 Electricity purchases by intensive industrial users, 

of 5 December 2005  
Conseil de la concurrence informal opinion no. 06-A-07 Fair trade, of 27 March 2006 
Conseil de la concurrence informal opinion no. 08-A-07 Organisation of fruit and vegetable processing 

industry, of 7 May 2008 

Paris Court of Appeal  

2005/15784 Dental surgeons in Puy-de-Dôme, of 20 February 2007 
2006/07820 Heating, ceramic sanitary and plumbing equipment, of 29 January 2008

 

2006/18379 Access of local radios to national advertisement, of 6 November 2007 
2007/00370 Cycle and cycle products, of 4 March 2008 
2007/13915 Distribution of Medicine (I), of 26 November 2008  
2008/00508 Distribution of Medicine (II) (2008), of 26 November 2008  
2008/01095 Distribution of Medicine (III) (2009), of 26 November 2008 
2008/08385 Specialist Physicians Overcharging Fees (2009), of 18 March 2009  
2008/12495 Plywood manufactures, of 29 September 2009  
2009/00334 Steel trading, of 19 January 2010  
2009/03532 Temporary employment sector, of 26 January 2010  
2010/20555 Exchanges Check-Image Fee, of 23 February 2012 
2012/06498 Endive, of 15 May 2014  
2012/06826 Flour mill, of 20 November 2014 
2014/22811 Electrification and electrical installation, of 21 January 2016 

Cour de cassation 

08/70449 Distribution of Medicine (I), of 2 February 2010  
08/70450 Distribution of Medicine (II), of 2 February 2010 
08/70451 Distribution of Medicine (III), of 2 February 2010 
09/13494 09/66021 Specialist Physicians Overcharging Fees, of 7 April 2010 
10/12913 10/13686 Temporary employment sector, of March 2011 
12/15971 Exchanges Check-Image Fee, of 14 April 2015 
14/19589 Endive, of 8 December 2015 

Other 

03174 Aéroport de Paris, of 18 October 1999 (Tribunal des conflits) 
 

GR 

Bundeskartellamt  

Bundeskartellamt decision no. B4-1006/06 Container glass, of 31 May 2007  

Conseil de la concurrence decision no. 07-D-16 Cereals, of 9 May 2007  
Conseil de la concurrence decision no. 08-D-06 Specialist Physicians Overcharging Fees, 2 April 2008  
Conseil de la concurrence decision no. 08-D-09 Funeral parlour in Lyon, of 6 May 2008  
Conseil de la concurrence decision no. 08-D-32 Steel trading, of 16 December 2008  
Conseil de la concurrence decision no. 08-D-34 funeral services in Marseille, of 22 December 2008  
Conseil de la concurrence decision no. 09-D-05 Temporary employment sector, of 2 February 2009 
Conseil de la concurrence informal opinion no. 04-A-13 Assistance with employment, of 12 July 2004 
Conseil de la concurrence informal opinion no. 05-A-23 Electricity purchases by intensive industrial users, 

of 5 December 2005  
Conseil de la concurrence informal opinion no. 06-A-07 Fair trade, of 27 March 2006 
Conseil de la concurrence informal opinion no. 08-A-07 Organisation of fruit and vegetable processing 

industry, of 7 May 2008 

Paris Court of Appeal  

2005/15784 Dental surgeons in Puy-de-Dôme, of 20 February 2007 
2006/07820 Heating, ceramic sanitary and plumbing equipment, of 29 January 2008 

2006/18379 Access of local radios to national advertisement, of 6 November 2007 
2007/00370 Cycle and cycle products, of 4 March 2008 
2007/13915 Distribution of Medicine (I), of 26 November 2008  
2008/00508 Distribution of Medicine (II) (2008), of 26 November 2008  
2008/01095 Distribution of Medicine (III) (2009), of 26 November 2008 
2008/08385 Specialist Physicians Overcharging Fees (2009), of 18 March 2009  
2008/12495 Plywood manufactures, of 29 September 2009  
2009/00334 Steel trading, of 19 January 2010  
2009/03532 Temporary employment sector, of 26 January 2010  
2010/20555 Exchanges Check-Image Fee, of 23 February 2012 
2012/06498 Endive, of 15 May 2014  
2012/06826 Flour mill, of 20 November 2014 
2014/22811 Electrification and electrical installation, of 21 January 2016 

Cour de cassation 

08/70449 Distribution of Medicine (I), of 2 February 2010  
08/70450 Distribution of Medicine (II), of 2 February 2010 
08/70451 Distribution of Medicine (III), of 2 February 2010 
09/13494 09/66021 Specialist Physicians Overcharging Fees, of 7 April 2010 
10/12913 10/13686 Temporary employment sector, of March 2011 
12/15971 Exchanges Check-Image Fee, of 14 April 2015 
14/19589 Endive, of 8 December 2015 

Other 

03174 Aéroport de Paris, of 18 October 1999 (Tribunal des conflits) 
 

GR 

Bundeskartellamt  

Bundeskartellamt decision no. B4-1006/06 Container glass, of 31 May 2007  

Conseil de la concurrence decision no. 07-D-16 Cereals, of 9 May 2007  
Conseil de la concurrence decision no. 08-D-06 Specialist Physicians Overcharging Fees, 2 April 2008  
Conseil de la concurrence decision no. 08-D-09 Funeral parlour in Lyon, of 6 May 2008  
Conseil de la concurrence decision no. 08-D-32 Steel trading, of 16 December 2008  
Conseil de la concurrence decision no. 08-D-34 funeral services in Marseille, of 22 December 2008  
Conseil de la concurrence decision no. 09-D-05 Temporary employment sector, of 2 February 2009 
Conseil de la concurrence informal opinion no. 04-A-13 Assistance with employment, of 12 July 2004 
Conseil de la concurrence informal opinion no. 05-A-23 Electricity purchases by intensive industrial users, 

of 5 December 2005  
Conseil de la concurrence informal opinion no. 06-A-07 Fair trade, of 27 March 2006 
Conseil de la concurrence informal opinion no. 08-A-07 Organisation of fruit and vegetable processing 

industry, of 7 May 2008 

Paris Court of Appeal  

2005/15784 Dental surgeons in Puy-de-Dôme, of 20 February 2007 
2006/07820 Heating, ceramic sanitary and plumbing equipment, of 29 January 2008 

2006/18379 Access of local radios to national advertisement, of 6 November 2007 
2007/00370 Cycle and cycle products, of 4 March 2008 
2007/13915 Distribution of Medicine (I), of 26 November 2008  
2008/00508 Distribution of Medicine (II) (2008), of 26 November 2008  
2008/01095 Distribution of Medicine (III) (2009), of 26 November 2008 
2008/08385 Specialist Physicians Overcharging Fees (2009), of 18 March 2009  
2008/12495 Plywood manufactures, of 29 September 2009  
2009/00334 Steel trading, of 19 January 2010  
2009/03532 Temporary employment sector, of 26 January 2010  
2010/20555 Exchanges Check-Image Fee, of 23 February 2012 
2012/06498 Endive, of 15 May 2014  
2012/06826 Flour mill, of 20 November 2014 
2014/22811 Electrification and electrical installation, of 21 January 2016 

Cour de cassation 

08/70449 Distribution of Medicine (I), of 2 February 2010  
08/70450 Distribution of Medicine (II), of 2 February 2010 
08/70451 Distribution of Medicine (III), of 2 February 2010 
09/13494 09/66021 Specialist Physicians Overcharging Fees, of 7 April 2010 
10/12913 10/13686 Temporary employment sector, of March 2011 
12/15971 Exchanges Check-Image Fee, of 14 April 2015 
14/19589 Endive, of 8 December 2015 

Other 

03174 Aéroport de Paris, of 18 October 1999 (Tribunal des conflits) 
 

GR 

Bundeskartellamt  

Bundeskartellamt decision no. B4-1006/06 Container glass, of 31 May 2007  



Bundeskartellamt decision no. B8-113/03 Long-term gas supply, of 13 January 2006 
Bundeskartellamt press release regarding Joint selling of media rights, of 17 July 2008  
Bundeskartellamt decision no. B3-144/08 Colistin antibiotics, of 25 May 2009 
Bundeskartellamt decision no. B2-90/01-2 Timber of 29 January 2009  
Bundeskartellamt decision no. B4-152/07 Coordination of tenders for sales packaging waste 
collection services by compliance schemes, of 31 March 2011 
Bundeskartellamt decision no. B3-130/11 Associations of Ophthalmologists, of 2 May 2012 
Bundeskartellamt decision no. B6-46/12 Amazon, of 26 November 2013  
Bundeskartellamt decision no. B8-175/11 Titisee-Neustadt, of 28 January 2015 
Bundeskartellamt decision no. B1-62/13 Rental of retail space in factory outlet centres, of 26 
February 2015  
Bundeskartellamt decision no. B9-121/13 Booking.com, of 23 December 2015 
Bundeskartellamt press release regarding Sanitary sector, of 22 March 2016  
Bundeskartellamt decision no. B9-66/10 HRS-Hotel Reservation Service, of 20 December 2013  
Bundeskartellamt decision no. B4-71/10 Online banking conditions, of 29 June 2016 
Bundeskartellamt decision no. B1-72/12 Round timber in Baden-Württemberg, of 9 July 2015  
Bundeskartellamt decision no. B4-9/11 B4-94/11 Electronic cash card payment system, of 30 April 
2014 
Bundeskartellamt decision no. B1-25/04 Verta/Danzer, of 17 June 2004 
Bundeskartellamt decision no. B2-90/01-3 Timber, of 3 March 2009  
Bundeskartellamt decision no. B3-137/12 Adidas, of 27 June 2014 
Bundeskartellamt decision no. B2-98/11 ASICS, of 26 August 2015 
Bundeskartellamt decision no. B7-30/07-1 Fire detection systems in Düsseldorf, of 27 May 2013 
Bundeskartellamt decision no. B3-06/05 OTC medicines - Land pharmacist, 21 December 2007  
Bundeskartellamt decision no. B4-31/05 Pecuniary loss liability risks for auditors and chartered 
accountants, of 13 August 2007 
Bundeskartellamt decision no. B2-90/01-1 Timber, of 17 September 2009  
Bundeskartellamt decision no. B12-14/10 Household porcelain in Germany, of 17 October 2013 
Bundeskartellamt decision no. B3-11/13 Ophthalmologists – AOK, of 24 June 2013  
Bundeskartellamt decision no. B3-11/13 Ophthalmologists –AÄGB, of 1 July 2013 
Bundeskartellamt decision no. B10-148/05 Lottery, of 23 August 2006 
Bundeskartellamt press release regarding Yomo, of 14 September 2016 
Bundeskartellamt decision no. B2-90/01-4 Timber, of 9 December 2008 

OLG Dusseldorf 

VI-2 Kart 1/06 (V) Long-term gas supply, of 4 October 2007 
VI-2 Kart 12/04 (V) Verta/Danzer, of 10 June 2005 
VI-Kart 1/14 (V) HRS, of 9 January 2015 
VI-Kart 1/16 (V) Booking, of 4 May 2016 
VI-Kart 10/15 (V) Round timber in Baden-Württemberg, of 15 March 2017 
VI-Kart 11/07 (V) Pecuniary loss liability risks for auditors and chartered accountants, of 17 
September 2008 Bundeskartellamt decision no. B8-113/03 Long-term gas supply, of 13 January 2006 

Bundeskartellamt press release regarding Joint selling of media rights, of 17 July 2008  
Bundeskartellamt decision no. B3-144/08 Colistin antibiotics, of 25 May 2009 
Bundeskartellamt decision no. B2-90/01-2 Timber of 29 January 2009  
Bundeskartellamt decision no. B4-152/07 Coordination of tenders for sales packaging waste 
collection services by compliance schemes, of 31 March 2011 
Bundeskartellamt decision no. B3-130/11 Associations of Ophthalmologists, of 2 May 2012 
Bundeskartellamt decision no. B6-46/12 Amazon, of 26 November 2013  
Bundeskartellamt decision no. B8-175/11 Titisee-Neustadt, of 28 January 2015 
Bundeskartellamt decision no. B1-62/13 Rental of retail space in factory outlet centres, of 26 
February 2015  
Bundeskartellamt decision no. B9-121/13 Booking.com, of 23 December 2015 
Bundeskartellamt press release regarding Sanitary sector, of 22 March 2016  
Bundeskartellamt decision no. B9-66/10 HRS-Hotel Reservation Service, of 20 December 2013  
Bundeskartellamt decision no. B4-71/10 Online banking conditions, of 29 June 2016 
Bundeskartellamt decision no. B1-72/12 Round timber in Baden-Württemberg, of 9 July 2015  
Bundeskartellamt decision no. B4-9/11 B4-94/11 Electronic cash card payment system, of 30 April 
2014 
Bundeskartellamt decision no. B1-25/04 Verta/Danzer, of 17 June 2004 
Bundeskartellamt decision no. B2-90/01-3 Timber, of 3 March 2009  
Bundeskartellamt decision no. B3-137/12 Adidas, of 27 June 2014 
Bundeskartellamt decision no. B2-98/11 ASICS, of 26 August 2015 
Bundeskartellamt decision no. B7-30/07-1 Fire detection systems in Düsseldorf, of 27 May 2013 
Bundeskartellamt decision no. B3-06/05 OTC medicines - Land pharmacist, 21 December 2007  
Bundeskartellamt decision no. B4-31/05 Pecuniary loss liability risks for auditors and chartered 
accountants, of 13 August 2007 
Bundeskartellamt decision no. B2-90/01-1 Timber, of 17 September 2009  
Bundeskartellamt decision no. B12-14/10 Household porcelain in Germany, of 17 October 2013 
Bundeskartellamt decision no. B3-11/13 Ophthalmologists – AOK, of 24 June 2013  
Bundeskartellamt decision no. B3-11/13 Ophthalmologists –AÄGB, of 1 July 2013 
Bundeskartellamt decision no. B10-148/05 Lottery, of 23 August 2006 
Bundeskartellamt press release regarding Yomo, of 14 September 2016 
Bundeskartellamt decision no. B2-90/01-4 Timber, of 9 December 2008 

OLG Dusseldorf 

VI-2 Kart 1/06 (V) Long-term gas supply, of 4 October 2007 
VI-2 Kart 12/04 (V) Verta/Danzer, of 10 June 2005 
VI-Kart 1/14 (V) HRS, of 9 January 2015 
VI-Kart 1/16 (V) Booking, of 4 May 2016 
VI-Kart 10/15 (V) Round timber in Baden-Württemberg, of 15 March 2017 
VI-Kart 11/07 (V) Pecuniary loss liability risks for auditors and chartered accountants, of 17 
September 2008 

Bundeskartellamt decision no. B8-113/03 Long-term gas supply, of 13 January 2006 
Bundeskartellamt press release regarding Joint selling of media rights, of 17 July 2008  
Bundeskartellamt decision no. B3-144/08 Colistin antibiotics, of 25 May 2009 
Bundeskartellamt decision no. B2-90/01-2 Timber of 29 January 2009  
Bundeskartellamt decision no. B4-152/07 Coordination of tenders for sales packaging waste 
collection services by compliance schemes, of 31 March 2011 
Bundeskartellamt decision no. B3-130/11 Associations of Ophthalmologists, of 2 May 2012 
Bundeskartellamt decision no. B6-46/12 Amazon, of 26 November 2013  
Bundeskartellamt decision no. B8-175/11 Titisee-Neustadt, of 28 January 2015 
Bundeskartellamt decision no. B1-62/13 Rental of retail space in factory outlet centres, of 26 
February 2015  
Bundeskartellamt decision no. B9-121/13 Booking.com, of 23 December 2015 
Bundeskartellamt press release regarding Sanitary sector, of 22 March 2016  
Bundeskartellamt decision no. B9-66/10 HRS-Hotel Reservation Service, of 20 December 2013  
Bundeskartellamt decision no. B4-71/10 Online banking conditions, of 29 June 2016 
Bundeskartellamt decision no. B1-72/12 Round timber in Baden-Württemberg, of 9 July 2015  
Bundeskartellamt decision no. B4-9/11 B4-94/11 Electronic cash card payment system, of 30 April 
2014 
Bundeskartellamt decision no. B1-25/04 Verta/Danzer, of 17 June 2004 
Bundeskartellamt decision no. B2-90/01-3 Timber, of 3 March 2009  
Bundeskartellamt decision no. B3-137/12 Adidas, of 27 June 2014 
Bundeskartellamt decision no. B2-98/11 ASICS, of 26 August 2015 
Bundeskartellamt decision no. B7-30/07-1 Fire detection systems in Düsseldorf, of 27 May 2013 
Bundeskartellamt decision no. B3-06/05 OTC medicines - Land pharmacist, 21 December 2007  
Bundeskartellamt decision no. B4-31/05 Pecuniary loss liability risks for auditors and chartered 
accountants, of 13 August 2007 
Bundeskartellamt decision no. B2-90/01-1 Timber, of 17 September 2009  
Bundeskartellamt decision no. B12-14/10 Household porcelain in Germany, of 17 October 2013 
Bundeskartellamt decision no. B3-11/13 Ophthalmologists – AOK, of 24 June 2013  
Bundeskartellamt decision no. B3-11/13 Ophthalmologists –AÄGB, of 1 July 2013 
Bundeskartellamt decision no. B10-148/05 Lottery, of 23 August 2006 
Bundeskartellamt press release regarding Yomo, of 14 September 2016 
Bundeskartellamt decision no. B2-90/01-4 Timber, of 9 December 2008 

OLG Dusseldorf 

VI-2 Kart 1/06 (V) Long-term gas supply, of 4 October 2007 
VI-2 Kart 12/04 (V) Verta/Danzer, of 10 June 2005 
VI-Kart 1/14 (V) HRS, of 9 January 2015 
VI-Kart 1/16 (V) Booking, of 4 May 2016 
VI-Kart 10/15 (V) Round timber in Baden-Württemberg, of 15 March 2017 
VI-Kart 11/07 (V) Pecuniary loss liability risks for auditors and chartered accountants, of 17 
September 2008 



VI-Kart 13/15(V) ASICS, of 5 April 2017 

VI-Kart 5/09 (V) Merck and VWR distribution agreement, of 12 November 2013 

BGH Kartellsenat 

KVR 34/08 Pecuniary loss liability risks for auditors and chartered accountants, of 23 June 2009 
KVR 67/07 Long-term gas supply, of 10 February 2009 
KVZ 41/17 ASICS, of 12 December 2017 

Other 

11 U 84/14 Kart Deuter Sport, of 22 December 2015 (Higher Regional Court of Frankfurt) 
 

HU 

GVH 

GVH decision no. Vj-1/2008 Hungarian Real Estate Association, of 12 September 2008  
GVH decision no. Vj-141/2004 Plant protection products, of 1 June 2005  
GVH decision no. Vj-154/2004/16 Distribution of tobacco products, of 1 February 2005 
GVH decision no. Vj-161/2004/59 Animal Feed Phosphates II, of 21 March 2006 
GVH decision no. Vj-18/2008 Uniform interchange fee levels, of 24 September 2009  
GVH decision no. Vj-191/2006/10 Euronics, of 12 July 2007  
GVH decision no. Vj-195/2007/129 Newspaper distribution II, of 10 February 2010  
GVH decision no. Vj-199/2005 Egg cartel, of 30 November 2006  
GVH decision no. Vj-23/2005 Rába Group and Integris, of 9 June 2005 
GVH decision no. Vj-26/2006 Navigation tools, of 3 December 2007  
GVH decision no. Vj-3/2008 Rail freight transport services, of 27 April 2012  
GVH decision no. Vj-33/2007 Network of Pharmacists, of 4 November 2008  
GVH decision no. Vj-43/2005/33 waste management, of 24 August 2006  
GVH decision no. Vj-47/2004 Hungarian Association of Book Publishers and Book Retailers, of 11 April 

2006 
GVH decision no. Vj-50/2009 Sugar cartel, of 19 December 2012 
GVH decision no. Vj-60/2004 Budapest Sports Stadium, of 8 September 2005  
GVH decision no. Vj-62/2012 Watermelon, of 10 April 2013 
GVH decision no. Vj-66/2012 Geophysical measuring operations, of 18 May 2014 
GVH decision no. Vj-67/2014/59 Waste materials, of 19 February 2015 
GVH decision no. Vj-68/2011 Alt Cash Kft, of 16 July 2013 
GVH decision no. Vj-69/2008 Wheat mill products I, of 28 October 2010 
GVH decision no. Vj-7/2008/178 Motor oils and lubricants, of 19 March 2009 
GVH decision no. Vj-74/2003/117 White flour, of 19 October 2004 
GVH decision no. Vj-74/2011 Mortgage loans, of 19 November 2013  
GVH decision no. Vj-78/2013, MasterCard and OTP, of 14 May 2015  
GVH decision no. Vj-94/2005, British American Tobacco group, of 20 May 2006  
GVH decision no. Vj-96/2009-177, Book market, of 23 May 2013 
GVH decision no. Vj–132/2004/26, Card issuance, of 12 November 2004  
 
 VI-Kart 13/15(V) ASICS, of 5 April 2017 

VI-Kart 5/09 (V) Merck and VWR distribution agreement, of 12 November 2013 

BGH Kartellsenat 

KVR 34/08 Pecuniary loss liability risks for auditors and chartered accountants, of 23 June 2009 
KVR 67/07 Long-term gas supply, of 10 February 2009 
KVZ 41/17 ASICS, of 12 December 2017 

Other 

11 U 84/14 Kart Deuter Sport, of 22 December 2015 (Higher Regional Court of Frankfurt) 
 

HU 

GVH 

GVH decision no. Vj-1/2008 Hungarian Real Estate Association, of 12 September 2008  
GVH decision no. Vj-141/2004 Plant protection products, of 1 June 2005  
GVH decision no. Vj-154/2004/16 Distribution of tobacco products, of 1 February 2005 
GVH decision no. Vj-161/2004/59 Animal Feed Phosphates II, of 21 March 2006 
GVH decision no. Vj-18/2008 Uniform interchange fee levels, of 24 September 2009  
GVH decision no. Vj-191/2006/10 Euronics, of 12 July 2007  
GVH decision no. Vj-195/2007/129 Newspaper distribution II, of 10 February 2010  
GVH decision no. Vj-199/2005 Egg cartel, of 30 November 2006  
GVH decision no. Vj-23/2005 Rába Group and Integris, of 9 June 2005 
GVH decision no. Vj-26/2006 Navigation tools, of 3 December 2007  
GVH decision no. Vj-3/2008 Rail freight transport services, of 27 April 2012  
GVH decision no. Vj-33/2007 Network of Pharmacists, of 4 November 2008  
GVH decision no. Vj-43/2005/33 waste management, of 24 August 2006  
GVH decision no. Vj-47/2004 Hungarian Association of Book Publishers and Book Retailers, of 11 April 

2006 
GVH decision no. Vj-50/2009 Sugar cartel, of 19 December 2012 
GVH decision no. Vj-60/2004 Budapest Sports Stadium, of 8 September 2005  
GVH decision no. Vj-62/2012 Watermelon, of 10 April 2013 
GVH decision no. Vj-66/2012 Geophysical measuring operations, of 18 May 2014 
GVH decision no. Vj-67/2014/59 Waste materials, of 19 February 2015 
GVH decision no. Vj-68/2011 Alt Cash Kft, of 16 July 2013 
GVH decision no. Vj-69/2008 Wheat mill products I, of 28 October 2010 
GVH decision no. Vj-7/2008/178 Motor oils and lubricants, of 19 March 2009 
GVH decision no. Vj-74/2003/117 White flour, of 19 October 2004 
GVH decision no. Vj-74/2011 Mortgage loans, of 19 November 2013  
GVH decision no. Vj-78/2013, MasterCard and OTP, of 14 May 2015  
GVH decision no. Vj-94/2005, British American Tobacco group, of 20 May 2006  
GVH decision no. Vj-96/2009-177, Book market, of 23 May 2013 
GVH decision no. Vj–132/2004/26, Card issuance, of 12 November 2004  
 
 

VI-Kart 13/15(V) ASICS, of 5 April 2017 

VI-Kart 5/09 (V) Merck and VWR distribution agreement, of 12 November 2013 

BGH Kartellsenat 

KVR 34/08 Pecuniary loss liability risks for auditors and chartered accountants, of 23 June 2009 
KVR 67/07 Long-term gas supply, of 10 February 2009 
KVZ 41/17 ASICS, of 12 December 2017 

Other 

11 U 84/14 Kart Deuter Sport, of 22 December 2015 (Higher Regional Court of Frankfurt) 
 

HU 

GVH 

GVH decision no. Vj-1/2008 Hungarian Real Estate Association, of 12 September 2008  
GVH decision no. Vj-141/2004 Plant protection products, of 1 June 2005  
GVH decision no. Vj-154/2004/16 Distribution of tobacco products, of 1 February 2005 
GVH decision no. Vj-161/2004/59 Animal Feed Phosphates II, of 21 March 2006 
GVH decision no. Vj-18/2008 Uniform interchange fee levels, of 24 September 2009  
GVH decision no. Vj-191/2006/10 Euronics, of 12 July 2007  
GVH decision no. Vj-195/2007/129 Newspaper distribution II, of 10 February 2010  
GVH decision no. Vj-199/2005 Egg cartel, of 30 November 2006  
GVH decision no. Vj-23/2005 Rába Group and Integris, of 9 June 2005 
GVH decision no. Vj-26/2006 Navigation tools, of 3 December 2007  
GVH decision no. Vj-3/2008 Rail freight transport services, of 27 April 2012  
GVH decision no. Vj-33/2007 Network of Pharmacists, of 4 November 2008  
GVH decision no. Vj-43/2005/33 waste management, of 24 August 2006  
GVH decision no. Vj-47/2004 Hungarian Association of Book Publishers and Book Retailers, of 11 April 

2006 
GVH decision no. Vj-50/2009 Sugar cartel, of 19 December 2012 
GVH decision no. Vj-60/2004 Budapest Sports Stadium, of 8 September 2005  
GVH decision no. Vj-62/2012 Watermelon, of 10 April 2013 
GVH decision no. Vj-66/2012 Geophysical measuring operations, of 18 May 2014 
GVH decision no. Vj-67/2014/59 Waste materials, of 19 February 2015 
GVH decision no. Vj-68/2011 Alt Cash Kft, of 16 July 2013 
GVH decision no. Vj-69/2008 Wheat mill products I, of 28 October 2010 
GVH decision no. Vj-7/2008/178 Motor oils and lubricants, of 19 March 2009 
GVH decision no. Vj-74/2003/117 White flour, of 19 October 2004 
GVH decision no. Vj-74/2011 Mortgage loans, of 19 November 2013  
GVH decision no. Vj-78/2013, MasterCard and OTP, of 14 May 2015  
GVH decision no. Vj-94/2005, British American Tobacco group, of 20 May 2006  
GVH decision no. Vj-96/2009-177, Book market, of 23 May 2013 
GVH decision no. Vj–132/2004/26, Card issuance, of 12 November 2004  
 
 



Budapest Metropolitan/Metropolitan Administrative and Labour Court 

11.K.34.958/2006/23 Waste management, of 9 November 2007  
2.K.31.793/2011/90 Wheat mill products I, of 26 September 2012  
5.K.30.278/2014/99 Mortgage loans, of 3 February 2015  
2K.30863/2009/8 Hungarian Bar Association of attorneys, of 29 October 2009 

Budapest Appeal/Metropolitan Court of Budapest 

2.Kf.27.280/2008/7 Hungarian Association of Book Publishers and Retailers, of 14 January 2009  
2.Kf.27.027200814 Waste management, of 18 October 2008 
2.Kf.27.672/2008/7 Newspaper distribution I, of 22 April 2009 
2.Kf.649.964/2013/20 Wheat mill products I, of 5 March 2014 
2.Kf.650.032/2015/28 Mortgage loans, of 24 February 2016  
1.Kf.650.154/2016/10 Mosquito control, of 13 December 2017 

NL 

Nma/ACM 

ACM decision no. 7244-597, Magazine packs, of 7 November 2013 
ACM informal opinion no. 12.0256.53, Veterinarian contracts, of 8 November 2013  
ACM informal opinion no. 14.1134.15, ATMs in rural areas, of 18 December 2014 
ACM informal opinion no. ACM/DM/2013/205913, De Stroomversnelling, of 2 November 2012 
ACM informal opinion no. ACM/DM/2014/206028, Chicken for tomorrow, 26 January 2015  
ACM informal opinion, Coal power plants, of 26 September 2013  
Na decision no. 6824, Health insurers, of 12 April 2010 
NNa decision no. 2501, Assen pharmacies, of 21 June 2004 
NNa decision no. 2688, Tilburg pharmacies, 21 June 2004  
NNa decision no. 3031, Temporary employment bureau, of 10 December 2004  
NNa decision no. 3371, Branch Associations for Maritime Container Transportation, of 25 March 2005  
NNa decision no. 4014, Horticultural Services, of 15 December 2005  
NNa decision no. 4108-195, Nozema/Broadcast NT, of 21 November 2005 
NNa decision no. 4814-31, Installation, of 22 November 2005 
NNa decision no. 5170 VGT (reassessment), of 24 October 2006  
NNa decision no. 5170, VGT, of 8 November 2005  
NNa decision no. 5851-121, Thuiszorg 't Gooi, of 19 September 2008  
NNa decision no. 6091_1/204, Distributors of sodium hypochlorite, of 12 November 2009  
NNa decision no. 6108/258, Thuiszorg Kennemerland, of 19 September 2008  
NNa decision no. 6109/814, Caraat, of 21 April 2011  
NNa decision no. 6274/569, Midden Ijssel, of 21 October 2010  
NNa decision no. 6425, Window cleaners, of 20 December 2011 
 NNa decision no. 6429_1/176, Kazerne I, of 5 June 2009  
NNa decision no. 6430_1/131, Meiveld, of 21 August 2009  
NNa decision no. 6431_1/172, Kazerne II, of 5 June 2009 
NNa decision no. 6442, WMO Friesland (reassessment), of 23 July 2012  
NNa decision no. 6492_1/146, De Tongelreep, of 21 August 2009  
NNa decision no. 6601_1/141, Meerhoven, of 29 December 2009 
NNa decision no. 6888/435, LHV pace of establishment (reassessment), of 3 February 2014  Budapest Metropolitan/Metropolitan Administrative and Labour Court 

11.K.34.958/2006/23 Waste management, of 9 November 2007  
2.K.31.793/2011/90 Wheat mill products I, of 26 September 2012  
5.K.30.278/2014/99 Mortgage loans, of 3 February 2015  
2K.30863/2009/8 Hungarian Bar Association of attorneys, of 29 October 2009 

Budapest Appeal/Metropolitan Court of Budapest 

2.Kf.27.280/2008/7 Hungarian Association of Book Publishers and Retailers, of 14 January 2009  
2.Kf.27.027200814 Waste management, of 18 October 2008 
2.Kf.27.672/2008/7 Newspaper distribution I, of 22 April 2009 
2.Kf.649.964/2013/20 Wheat mill products I, of 5 March 2014 
2.Kf.650.032/2015/28 Mortgage loans, of 24 February 2016  
1.Kf.650.154/2016/10 Mosquito control, of 13 December 2017 

NL 

Nma/ACM 

ACM decision no. 7244-597, Magazine packs, of 7 November 2013 
ACM informal opinion no. 12.0256.53, Veterinarian contracts, of 8 November 2013  
ACM informal opinion no. 14.1134.15, ATMs in rural areas, of 18 December 2014 
ACM informal opinion no. ACM/DM/2013/205913, De Stroomversnelling, of 2 November 2012 
ACM informal opinion no. ACM/DM/2014/206028, Chicken for tomorrow, 26 January 2015  
ACM informal opinion, Coal power plants, of 26 September 2013  
Na decision no. 6824, Health insurers, of 12 April 2010 
NNa decision no. 2501, Assen pharmacies, of 21 June 2004 
NNa decision no. 2688, Tilburg pharmacies, 21 June 2004  
NNa decision no. 3031, Temporary employment bureau, of 10 December 2004  
NNa decision no. 3371, Branch Associations for Maritime Container Transportation, of 25 March 2005  
NNa decision no. 4014, Horticultural Services, of 15 December 2005  
NNa decision no. 4108-195, Nozema/Broadcast NT, of 21 November 2005 
NNa decision no. 4814-31, Installation, of 22 November 2005 
NNa decision no. 5170 VGT (reassessment), of 24 October 2006  
NNa decision no. 5170, VGT, of 8 November 2005  
NNa decision no. 5851-121, Thuiszorg 't Gooi, of 19 September 2008  
NNa decision no. 6091_1/204, Distributors of sodium hypochlorite, of 12 November 2009  
NNa decision no. 6108/258, Thuiszorg Kennemerland, of 19 September 2008  
NNa decision no. 6109/814, Caraat, of 21 April 2011  
NNa decision no. 6274/569, Midden Ijssel, of 21 October 2010  
NNa decision no. 6425, Window cleaners, of 20 December 2011 
 NNa decision no. 6429_1/176, Kazerne I, of 5 June 2009  
NNa decision no. 6430_1/131, Meiveld, of 21 August 2009  
NNa decision no. 6431_1/172, Kazerne II, of 5 June 2009 
NNa decision no. 6442, WMO Friesland (reassessment), of 23 July 2012  
NNa decision no. 6492_1/146, De Tongelreep, of 21 August 2009  
NNa decision no. 6601_1/141, Meerhoven, of 29 December 2009 
NNa decision no. 6888/435, LHV pace of establishment (reassessment), of 3 February 2014  

Budapest Metropolitan/Metropolitan Administrative and Labour Court 

11.K.34.958/2006/23 Waste management, of 9 November 2007  
2.K.31.793/2011/90 Wheat mill products I, of 26 September 2012  
5.K.30.278/2014/99 Mortgage loans, of 3 February 2015  
2K.30863/2009/8 Hungarian Bar Association of attorneys, of 29 October 2009 

Budapest Appeal/Metropolitan Court of Budapest 

2.Kf.27.280/2008/7 Hungarian Association of Book Publishers and Retailers, of 14 January 2009  
2.Kf.27.027200814 Waste management, of 18 October 2008 
2.Kf.27.672/2008/7 Newspaper distribution I, of 22 April 2009 
2.Kf.649.964/2013/20 Wheat mill products I, of 5 March 2014 
2.Kf.650.032/2015/28 Mortgage loans, of 24 February 2016  
1.Kf.650.154/2016/10 Mosquito control, of 13 December 2017 

NL 

Nma/ACM 

ACM decision no. 7244-597, Magazine packs, of 7 November 2013 
ACM informal opinion no. 12.0256.53, Veterinarian contracts, of 8 November 2013  
ACM informal opinion no. 14.1134.15, ATMs in rural areas, of 18 December 2014 
ACM informal opinion no. ACM/DM/2013/205913, De Stroomversnelling, of 2 November 2012 
ACM informal opinion no. ACM/DM/2014/206028, Chicken for tomorrow, 26 January 2015  
ACM informal opinion, Coal power plants, of 26 September 2013  
Na decision no. 6824, Health insurers, of 12 April 2010 
NNa decision no. 2501, Assen pharmacies, of 21 June 2004 
NNa decision no. 2688, Tilburg pharmacies, 21 June 2004  
NNa decision no. 3031, Temporary employment bureau, of 10 December 2004  
NNa decision no. 3371, Branch Associations for Maritime Container Transportation, of 25 March 2005  
NNa decision no. 4014, Horticultural Services, of 15 December 2005  
NNa decision no. 4108-195, Nozema/Broadcast NT, of 21 November 2005 
NNa decision no. 4814-31, Installation, of 22 November 2005 
NNa decision no. 5170 VGT (reassessment), of 24 October 2006  
NNa decision no. 5170, VGT, of 8 November 2005  
NNa decision no. 5851-121, Thuiszorg 't Gooi, of 19 September 2008  
NNa decision no. 6091_1/204, Distributors of sodium hypochlorite, of 12 November 2009  
NNa decision no. 6108/258, Thuiszorg Kennemerland, of 19 September 2008  
NNa decision no. 6109/814, Caraat, of 21 April 2011  
NNa decision no. 6274/569, Midden Ijssel, of 21 October 2010  
NNa decision no. 6425, Window cleaners, of 20 December 2011 
 NNa decision no. 6429_1/176, Kazerne I, of 5 June 2009  
NNa decision no. 6430_1/131, Meiveld, of 21 August 2009  
NNa decision no. 6431_1/172, Kazerne II, of 5 June 2009 
NNa decision no. 6442, WMO Friesland (reassessment), of 23 July 2012  
NNa decision no. 6492_1/146, De Tongelreep, of 21 August 2009  
NNa decision no. 6601_1/141, Meerhoven, of 29 December 2009 
NNa decision no. 6888/435, LHV pace of establishment (reassessment), of 3 February 2014  



NNa decision no. 6888/435, LHV pace of establishment, of 30 December 2011  
NNa decision no. 7036_1/386, Bell peppers, of 15 May 2012 
NNa decision no. 7213, NPO, of 27 April 2012  
NNa decision no. 7377, SGR c.s., of 10 January 2013  
NNa informal opinion no. 5194, Over-the-Counter Payment Services Covenant, of 14 November 2005 
NNa informal opinion no. 6455, Boars castration, of 27 October 2008 
NNa informal opinion no. 7011/23.827, MSC Shrimp Fishery, of 18 April 2011  
NNa informal opinion, Royal Dutch Society for Physical Therapy (KNGF), of 21 October 2010 

District Court  

MEDED 06/4638 STRN VGT, of 5 November 2007 
ROT 13/1174 Houses merchants foreclosure auctions, of 18 December 2014  
ROT 15/1219 Veterinarian contracts, of 7 April 2016  
ROT 15/6209 Magazine packs, of 27 July 2017  

CBb 

AWB 15/431 WMO Friesland, of 11 January 2017 

Other 

C/13/615474/HA ZA 16-959 Nike, of 4 October 2017 (District Court of Amsterdam) 

 

UK 

OFT/CMA and sector regulators  

Decision of the Civil Aviation Authority no. CA98-001, East Midlands International Airport, of January 2017  
Decision of the Competition and Markets Authority no. 50223 Posters and frames, of 12 August 2016  
Decision of the Competition and Markets Authority no. 50230 Golf equipment, of 24 August 2017 
Decision of the Competition and Markets Authority no. 50283 Cleanroom laundry services, of 14 

December 2017 
Decision of the Competition and Markets Authority no. CE-9531/11, Paroxetine - IVAX/GSK agreement, of 

12 February 2016  
Decision of the Competition and Markets Authority no. CE-9859-14, Modelling, of 16 December 2016 
 Decision of the Competition and Markets Authority no. CE/9691/12, Galvanised steel tanks – Main, of 19 

December 2016  
Decision of the Competition and Markets Authority no. CE/9784-13, Ophthalmology sector, of 20 August 

2015  
Decision of the Competition and Markets Authority no. CE/9856/14, Refrigeration, of 24 May 2016  
Decision of the Competition and Markets Authority no. CE/9857-14, Bathroom fittings, of 10 May 2016  
Decision of the Gas and Electricity Markets Authority, Energy Trade Association, of 28 June 2013 
Decision of the Gas and Electricity Markets Authority, Price comparison websites, of 15 March 2016 
Decision of the Office of communications no. CW/00842/06/05, BBC broadcast's provision, of 30 May 

2007  
Decision of the Office of Fair Trading no. CA98/05/05, MasterCard, of 6 September 2005 
Decision of the Office of Fair Trading no. CE/2471-03, Oakley (Case closure summary), of 1 August 2008 
Decision of the Office of Fair Trading no. CE/2596-03, Tobacco, of 15 April 2010  
Decision of the Office of Fair Trading no. CE/3094-03, Dairy retail price initiatives, of 26 July 2011 NNa decision no. 6888/435, LHV pace of establishment, of 30 December 2011  

NNa decision no. 7036_1/386, Bell peppers, of 15 May 2012 
NNa decision no. 7213, NPO, of 27 April 2012  
NNa decision no. 7377, SGR c.s., of 10 January 2013  
NNa informal opinion no. 5194, Over-the-Counter Payment Services Covenant, of 14 November 2005 
NNa informal opinion no. 6455, Boars castration, of 27 October 2008 
NNa informal opinion no. 7011/23.827, MSC Shrimp Fishery, of 18 April 2011  
NNa informal opinion, Royal Dutch Society for Physical Therapy (KNGF), of 21 October 2010 

District Court  

MEDED 06/4638 STRN VGT, of 5 November 2007 
ROT 13/1174 Houses merchants foreclosure auctions, of 18 December 2014  
ROT 15/1219 Veterinarian contracts, of 7 April 2016  
ROT 15/6209 Magazine packs, of 27 July 2017  

CBb 

AWB 15/431 WMO Friesland, of 11 January 2017 

Other 

C/13/615474/HA ZA 16-959 Nike, of 4 October 2017 (District Court of Amsterdam) 

 

UK 

OFT/CMA and sector regulators  

Decision of the Civil Aviation Authority no. CA98-001, East Midlands International Airport, of January 2017  
Decision of the Competition and Markets Authority no. 50223 Posters and frames, of 12 August 2016  
Decision of the Competition and Markets Authority no. 50230 Golf equipment, of 24 August 2017 
Decision of the Competition and Markets Authority no. 50283 Cleanroom laundry services, of 14 

December 2017 
Decision of the Competition and Markets Authority no. CE-9531/11, Paroxetine - IVAX/GSK agreement, of 

12 February 2016  
Decision of the Competition and Markets Authority no. CE-9859-14, Modelling, of 16 December 2016 
 Decision of the Competition and Markets Authority no. CE/9691/12, Galvanised steel tanks – Main, of 19 

December 2016  
Decision of the Competition and Markets Authority no. CE/9784-13, Ophthalmology sector, of 20 August 

2015  
Decision of the Competition and Markets Authority no. CE/9856/14, Refrigeration, of 24 May 2016  
Decision of the Competition and Markets Authority no. CE/9857-14, Bathroom fittings, of 10 May 2016  
Decision of the Gas and Electricity Markets Authority, Energy Trade Association, of 28 June 2013 
Decision of the Gas and Electricity Markets Authority, Price comparison websites, of 15 March 2016 
Decision of the Office of communications no. CW/00842/06/05, BBC broadcast's provision, of 30 May 

2007  
Decision of the Office of Fair Trading no. CA98/05/05, MasterCard, of 6 September 2005 
Decision of the Office of Fair Trading no. CE/2471-03, Oakley (Case closure summary), of 1 August 2008 
Decision of the Office of Fair Trading no. CE/2596-03, Tobacco, of 15 April 2010  
Decision of the Office of Fair Trading no. CE/3094-03, Dairy retail price initiatives, of 26 July 2011 

NNa decision no. 6888/435, LHV pace of establishment, of 30 December 2011  
NNa decision no. 7036_1/386, Bell peppers, of 15 May 2012 
NNa decision no. 7213, NPO, of 27 April 2012  
NNa decision no. 7377, SGR c.s., of 10 January 2013  
NNa informal opinion no. 5194, Over-the-Counter Payment Services Covenant, of 14 November 2005 
NNa informal opinion no. 6455, Boars castration, of 27 October 2008 
NNa informal opinion no. 7011/23.827, MSC Shrimp Fishery, of 18 April 2011  
NNa informal opinion, Royal Dutch Society for Physical Therapy (KNGF), of 21 October 2010 

District Court  

MEDED 06/4638 STRN VGT, of 5 November 2007 
ROT 13/1174 Houses merchants foreclosure auctions, of 18 December 2014  
ROT 15/1219 Veterinarian contracts, of 7 April 2016  
ROT 15/6209 Magazine packs, of 27 July 2017  

CBb 

AWB 15/431 WMO Friesland, of 11 January 2017 

Other 

C/13/615474/HA ZA 16-959 Nike, of 4 October 2017 (District Court of Amsterdam) 

 

UK 

OFT/CMA and sector regulators  

Decision of the Civil Aviation Authority no. CA98-001, East Midlands International Airport, of January 2017  
Decision of the Competition and Markets Authority no. 50223 Posters and frames, of 12 August 2016  
Decision of the Competition and Markets Authority no. 50230 Golf equipment, of 24 August 2017 
Decision of the Competition and Markets Authority no. 50283 Cleanroom laundry services, of 14 

December 2017 
Decision of the Competition and Markets Authority no. CE-9531/11, Paroxetine - IVAX/GSK agreement, of 

12 February 2016  
Decision of the Competition and Markets Authority no. CE-9859-14, Modelling, of 16 December 2016 
 Decision of the Competition and Markets Authority no. CE/9691/12, Galvanised steel tanks – Main, of 19 

December 2016  
Decision of the Competition and Markets Authority no. CE/9784-13, Ophthalmology sector, of 20 August 

2015  
Decision of the Competition and Markets Authority no. CE/9856/14, Refrigeration, of 24 May 2016  
Decision of the Competition and Markets Authority no. CE/9857-14, Bathroom fittings, of 10 May 2016  
Decision of the Gas and Electricity Markets Authority, Energy Trade Association, of 28 June 2013 
Decision of the Gas and Electricity Markets Authority, Price comparison websites, of 15 March 2016 
Decision of the Office of communications no. CW/00842/06/05, BBC broadcast's provision, of 30 May 

2007  
Decision of the Office of Fair Trading no. CA98/05/05, MasterCard, of 6 September 2005 
Decision of the Office of Fair Trading no. CE/2471-03, Oakley (Case closure summary), of 1 August 2008 
Decision of the Office of Fair Trading no. CE/2596-03, Tobacco, of 15 April 2010  
Decision of the Office of Fair Trading no. CE/3094-03, Dairy retail price initiatives, of 26 July 2011 



Decision of the Office of Fair Trading no. CE/4327-04, Bid rigging in the construction industry in England, 
of 21 September 2009 

Decision of the Office of Fair Trading no. CE/7691-06, Airline passenger fuel surcharges for long-haul 
flights, of 19 April 2012 

Decision of the Office of Fair Trading no. CE/9320-10, Hotel online booking, of 31 January 2014 
Decision of the Office of Fair Trading no. CE/9578-12, Mobility scooters, of 27 March 2014 
Decision of the Office of Fair Trading, no CA98/03/2005, TV Eye, of 24 May 2005 
Decision of the Office of Rail and Road, Provision of Deep Sea Container rail transport services between 

ports and key inland destinations in Great Britain, of 18 December 2015 
Decision of the Office of Rail Regulation no. #213479.02, Electric trackside lubricators, of 12 August 2005  
Decision of the Office of Rail Regulation no. 213479.02, Supply of grease for use in electric trackside 

lubricators, of 12 August 2005  
Short-form Opinion of the Office of Fair Trading, Rural broadband wayleave rates, of September 2012 

CAT 

1035/1/1/04 and 1041/2/1/04, Racecourse Association, [2005] CAT 29 
1054/1/1/05 1055/1/1/05 1056/1/1/05 MasterCard, [2006] CAT 14  
1067/1/1/06 Price fixing and market sharing in stock check pads, [2006] CAT 24  
1071-2-1-06 Cityhook, [2007] CAT 18  
1117/1/1/09 1123/1/1/09 1134/1/1/09 1135/1/1/09 1138/1/1/09 1139/1/1/09 Bid rigging in the 

construction industry in England, [2011] CAT 7  
1120/1/1/09 Bid rigging in the construction industry in England, [2011] CAT 11  
1125/1/1/09 1128/1/1/09 1130/1/1/09 1131/1/1/09 1136/1/1/09 1137/1/1/09 Bid rigging in the 

construction industry in England, [2011] CAT 9 
1160/1/1/10 1161/1/1/10 1162/1/1/10 1163/1/1/10 1164/1/1/10 1165/1/1/10 Tobacco, [2011] CAT 41  
1226/2/12/14 Hotel online booking, [2014] CAT 16 

Court of Appeal  

C3/2011/1965 Bid rigging in the construction industry in England, [2012] EWCA Civ 1056 
CO/7886/2006 Cityhook, [2009] EWHC 57 (Admin) 
 
 

Decision of the Office of Fair Trading no. CE/4327-04, Bid rigging in the construction industry in England, 
of 21 September 2009 

Decision of the Office of Fair Trading no. CE/7691-06, Airline passenger fuel surcharges for long-haul 
flights, of 19 April 2012 

Decision of the Office of Fair Trading no. CE/9320-10, Hotel online booking, of 31 January 2014 
Decision of the Office of Fair Trading no. CE/9578-12, Mobility scooters, of 27 March 2014 
Decision of the Office of Fair Trading, no CA98/03/2005, TV Eye, of 24 May 2005 
Decision of the Office of Rail and Road, Provision of Deep Sea Container rail transport services between 

ports and key inland destinations in Great Britain, of 18 December 2015 
Decision of the Office of Rail Regulation no. #213479.02, Electric trackside lubricators, of 12 August 2005  
Decision of the Office of Rail Regulation no. 213479.02, Supply of grease for use in electric trackside 

lubricators, of 12 August 2005  
Short-form Opinion of the Office of Fair Trading, Rural broadband wayleave rates, of September 2012 

CAT 

1035/1/1/04 and 1041/2/1/04, Racecourse Association, [2005] CAT 29 
1054/1/1/05 1055/1/1/05 1056/1/1/05 MasterCard, [2006] CAT 14  
1067/1/1/06 Price fixing and market sharing in stock check pads, [2006] CAT 24  
1071-2-1-06 Cityhook, [2007] CAT 18  
1117/1/1/09 1123/1/1/09 1134/1/1/09 1135/1/1/09 1138/1/1/09 1139/1/1/09 Bid rigging in the 

construction industry in England, [2011] CAT 7  
1120/1/1/09 Bid rigging in the construction industry in England, [2011] CAT 11  
1125/1/1/09 1128/1/1/09 1130/1/1/09 1131/1/1/09 1136/1/1/09 1137/1/1/09 Bid rigging in the 

construction industry in England, [2011] CAT 9 
1160/1/1/10 1161/1/1/10 1162/1/1/10 1163/1/1/10 1164/1/1/10 1165/1/1/10 Tobacco, [2011] CAT 41  
1226/2/12/14 Hotel online booking, [2014] CAT 16 

Court of Appeal  

C3/2011/1965 Bid rigging in the construction industry in England, [2012] EWCA Civ 1056 
CO/7886/2006 Cityhook, [2009] EWHC 57 (Admin) 
 
 

Decision of the Office of Fair Trading no. CE/4327-04, Bid rigging in the construction industry in England, 
of 21 September 2009 

Decision of the Office of Fair Trading no. CE/7691-06, Airline passenger fuel surcharges for long-haul 
flights, of 19 April 2012 

Decision of the Office of Fair Trading no. CE/9320-10, Hotel online booking, of 31 January 2014 
Decision of the Office of Fair Trading no. CE/9578-12, Mobility scooters, of 27 March 2014 
Decision of the Office of Fair Trading, no CA98/03/2005, TV Eye, of 24 May 2005 
Decision of the Office of Rail and Road, Provision of Deep Sea Container rail transport services between 

ports and key inland destinations in Great Britain, of 18 December 2015 
Decision of the Office of Rail Regulation no. #213479.02, Electric trackside lubricators, of 12 August 2005  
Decision of the Office of Rail Regulation no. 213479.02, Supply of grease for use in electric trackside 

lubricators, of 12 August 2005  
Short-form Opinion of the Office of Fair Trading, Rural broadband wayleave rates, of September 2012 

CAT 

1035/1/1/04 and 1041/2/1/04, Racecourse Association, [2005] CAT 29 
1054/1/1/05 1055/1/1/05 1056/1/1/05 MasterCard, [2006] CAT 14  
1067/1/1/06 Price fixing and market sharing in stock check pads, [2006] CAT 24  
1071-2-1-06 Cityhook, [2007] CAT 18  
1117/1/1/09 1123/1/1/09 1134/1/1/09 1135/1/1/09 1138/1/1/09 1139/1/1/09 Bid rigging in the 

construction industry in England, [2011] CAT 7  
1120/1/1/09 Bid rigging in the construction industry in England, [2011] CAT 11  
1125/1/1/09 1128/1/1/09 1130/1/1/09 1131/1/1/09 1136/1/1/09 1137/1/1/09 Bid rigging in the 

construction industry in England, [2011] CAT 9 
1160/1/1/10 1161/1/1/10 1162/1/1/10 1163/1/1/10 1164/1/1/10 1165/1/1/10 Tobacco, [2011] CAT 41  
1226/2/12/14 Hotel online booking, [2014] CAT 16 

Court of Appeal  

C3/2011/1965 Bid rigging in the construction industry in England, [2012] EWCA Civ 1056 
CO/7886/2006 Cityhook, [2009] EWHC 57 (Admin) 
 
 



BIBLIOGRAPHY 

Adinolfi, A., 2015. Judicial dialogues and uniformity in the multi-level application of EU 
competition law. In M. Marquis & R. Cisotta, eds. Litigation and Arbitration in EU 
Competition Law. pp. 68–100. 

Aleksander, 2014. Do Non-Economic Goals Count in Interpreting Article 101 (3) TFEU? 
European Competition Journal, 10(2), pp.341–359. 

Almunia, J., 2010. Competition v Regulation: where do the roles of sector specific and 
competition regulators begin and end? Speech in Center on Regulation in Europe (CERRE) 
23 March 2010, Brussels. 

Almunia, J., 2013. Remedies, commitments and settlements in antitrust. Speech in SV 
Kartellrecht Brussels, 8 March 2013. 

Andriychuk, O., 2010. Dialectical Antitrust: An Alternative Insight into the Methodology of the 
EC Competition Law Analysis. European Competition Law Review, 31(4), pp.155–165. 

Andriychuk, O., 2012. The Dialectics of Competition Law: Sketching the Ordo-Austrian Approach 
to Antitrust. World Competition, 35(2), pp.355–384. 

Ashurst, 2005. Modernisation of German competition law - The 7th Amendment of the GWB, 
Competition Law Update, Available at: http://www.ashurst.com/doc.aspx?id_ 
Content=1926. 

Baarsma, B. & Rosenboom, N., 2015. A veritable tower of Babel: on the confusion between the 
legal and economic interpretations of Article 101(3) of the Treaty on the Functioning of the 
European Union. European Competition Journal, 11(2–3), pp.402–425. 

Bacon, K., 1997. State regulation of the market and EC competition rules: articles 85 and 86 
compared. European Competition Law Review, 18, pp.283–291. 

Van Bael, I., 1993. Insufficient Judicial Control of EC Competition Law Enforcement. In B. E. 
Hawk, ed. Annual Proceedings of the Fordham Corporate Law Institute. Fordham 
Corporate Law Institute, pp. 733–744. 

Van Bael, I., 1986. The Antitrust Settlement Practice of the EEC Commission. Common Market 
Law Review, 23, pp.61–90. 

Bailey, D., 2016. Reinvigorating the Role of Article 101 (3) Under Regulation 1/2003. Antitrust 
Law Journal, 81(1), pp.111–144. 

Bailey, D., 2004. Scope of judicial review under Article 81 EC. Common Market Law Review, 
41(5), pp.274–275. 

Bailey, D., 2014. United Kingdom. In P. Kellezi, B. Kilpatrick, & P. Kobel, eds. Antitrust for Small 
and Middle Size Undertakings and Image Protection from Non-Competitors. Springer, pp. 
235–256. 

Bailey, D. & Whish, R., 2015. Competition Law, Oxford University Press. BIBLIOGRAPHY 

Adinolfi, A., 2015. Judicial dialogues and uniformity in the multi-level application of EU 
competition law. In M. Marquis & R. Cisotta, eds. Litigation and Arbitration in EU 
Competition Law. pp. 68–100. 

Aleksander, 2014. Do Non-Economic Goals Count in Interpreting Article 101 (3) TFEU? 
European Competition Journal, 10(2), pp.341–359. 

Almunia, J., 2010. Competition v Regulation: where do the roles of sector specific and 
competition regulators begin and end? Speech in Center on Regulation in Europe (CERRE) 
23 March 2010, Brussels. 

Almunia, J., 2013. Remedies, commitments and settlements in antitrust. Speech in SV 
Kartellrecht Brussels, 8 March 2013. 

Andriychuk, O., 2010. Dialectical Antitrust: An Alternative Insight into the Methodology of the 
EC Competition Law Analysis. European Competition Law Review, 31(4), pp.155–165. 

Andriychuk, O., 2012. The Dialectics of Competition Law: Sketching the Ordo-Austrian Approach 
to Antitrust. World Competition, 35(2), pp.355–384. 

Ashurst, 2005. Modernisation of German competition law - The 7th Amendment of the GWB, 
Competition Law Update, Available at: http://www.ashurst.com/doc.aspx?id_ 
Content=1926. 

Baarsma, B. & Rosenboom, N., 2015. A veritable tower of Babel: on the confusion between the 
legal and economic interpretations of Article 101(3) of the Treaty on the Functioning of the 
European Union. European Competition Journal, 11(2–3), pp.402–425. 

Bacon, K., 1997. State regulation of the market and EC competition rules: articles 85 and 86 
compared. European Competition Law Review, 18, pp.283–291. 

Van Bael, I., 1993. Insufficient Judicial Control of EC Competition Law Enforcement. In B. E. 
Hawk, ed. Annual Proceedings of the Fordham Corporate Law Institute. Fordham 
Corporate Law Institute, pp. 733–744. 

Van Bael, I., 1986. The Antitrust Settlement Practice of the EEC Commission. Common Market 
Law Review, 23, pp.61–90. 

Bailey, D., 2016. Reinvigorating the Role of Article 101 (3) Under Regulation 1/2003. Antitrust 
Law Journal, 81(1), pp.111–144. 

Bailey, D., 2004. Scope of judicial review under Article 81 EC. Common Market Law Review, 
41(5), pp.274–275. 

Bailey, D., 2014. United Kingdom. In P. Kellezi, B. Kilpatrick, & P. Kobel, eds. Antitrust for Small 
and Middle Size Undertakings and Image Protection from Non-Competitors. Springer, pp. 
235–256. 

Bailey, D. & Whish, R., 2015. Competition Law, Oxford University Press. 

BIBLIOGRAPHY 

Adinolfi, A., 2015. Judicial dialogues and uniformity in the multi-level application of EU 
competition law. In M. Marquis & R. Cisotta, eds. Litigation and Arbitration in EU 
Competition Law. pp. 68–100. 

Aleksander, 2014. Do Non-Economic Goals Count in Interpreting Article 101 (3) TFEU? 
European Competition Journal, 10(2), pp.341–359. 

Almunia, J., 2010. Competition v Regulation: where do the roles of sector specific and 
competition regulators begin and end? Speech in Center on Regulation in Europe (CERRE) 
23 March 2010, Brussels. 

Almunia, J., 2013. Remedies, commitments and settlements in antitrust. Speech in SV 
Kartellrecht Brussels, 8 March 2013. 

Andriychuk, O., 2010. Dialectical Antitrust: An Alternative Insight into the Methodology of the 
EC Competition Law Analysis. European Competition Law Review, 31(4), pp.155–165. 

Andriychuk, O., 2012. The Dialectics of Competition Law: Sketching the Ordo-Austrian Approach 
to Antitrust. World Competition, 35(2), pp.355–384. 

Ashurst, 2005. Modernisation of German competition law - The 7th Amendment of the GWB, 
Competition Law Update, Available at: http://www.ashurst.com/doc.aspx?id_ 
Content=1926. 

Baarsma, B. & Rosenboom, N., 2015. A veritable tower of Babel: on the confusion between the 
legal and economic interpretations of Article 101(3) of the Treaty on the Functioning of the 
European Union. European Competition Journal, 11(2–3), pp.402–425. 

Bacon, K., 1997. State regulation of the market and EC competition rules: articles 85 and 86 
compared. European Competition Law Review, 18, pp.283–291. 

Van Bael, I., 1993. Insufficient Judicial Control of EC Competition Law Enforcement. In B. E. 
Hawk, ed. Annual Proceedings of the Fordham Corporate Law Institute. Fordham 
Corporate Law Institute, pp. 733–744. 

Van Bael, I., 1986. The Antitrust Settlement Practice of the EEC Commission. Common Market 
Law Review, 23, pp.61–90. 

Bailey, D., 2016. Reinvigorating the Role of Article 101 (3) Under Regulation 1/2003. Antitrust 
Law Journal, 81(1), pp.111–144. 

Bailey, D., 2004. Scope of judicial review under Article 81 EC. Common Market Law Review, 
41(5), pp.274–275. 

Bailey, D., 2014. United Kingdom. In P. Kellezi, B. Kilpatrick, & P. Kobel, eds. Antitrust for Small 
and Middle Size Undertakings and Image Protection from Non-Competitors. Springer, pp. 
235–256. 

Bailey, D. & Whish, R., 2015. Competition Law, Oxford University Press. 

http://www.ashurst.com/doc.aspx?id_


Baquero Cruz, J., 2007. The State Action Doctrine. In G. Amato & C. D. Ehlermann, eds. EC 
Competition Law - A Critical Assessment. Hart, pp. 551–590. 

Barn, R. & Kumari, V., 2015. Understanding Complainant Credibility in Rape Appeals: A Case 
Study of High Court Judgments and Judges’ Perspectives in India. British Journal of 
Criminology, 55(3), pp.435–453. 

Basedow, J., 2007. The Modernization of European Competition Law: A Story of Unfinished 
Concepts. Texas International Law Journal, 42, pp.429–440. 

Bdge, U., 2001. The Discussion on the Modernisation of EC Antitrust Policy: An Update on the 
Bundeskartellamt’s Point of View. In C. Ehlermann & I. Atanasiu, eds. European 
Competition Law Annual 2000: The Modernisation of EC Antitrust Policy. 

Bellamy, C. & Child, G.D., 2013. Bellamy & Child European Union Law of Competition, Oxford 
University Press. 

Berthol-Balladur, L. & Anselin, Y., 2014. The Paris Court of appeal partially annuls the 
Competition Authority’s decision in the packaged flour case due to the lack of by object 
infringement in its national component. Concurrences, N°72338. 

Biber, E., 2008. The Importance of Resource Allocation in Administrative Law. Administrative 
Law Review, 60(1), pp.1–63. 

Bishop, S., 2001. Modernisation of the Rules Implementing Articles 81 and 82. In C. D. 
Ehlermann & I. Atansiu, eds. European Competition Law Annual 2000: The Modernisation 
of EC Antitrust Policy. Bloomsbury Publishing, pp. 55–65. 

Black, J., 2001. Managing Discretion. Dissertation. Paper Presented at the Australian Law 
Reform Conference on: Penalties: Policy, Principles and Practice in Government Regulation, 
Sydney. 

Black, O., 1997. Per se Rules and Rules of Reason: What are they? European Competition Law 
Review, 18, pp.145–161. 

Blanco, L.O., 2006. EC Competition Procedure, Oxford university press. 

Blanco, L.O. & De Pablo, A.L., 2012. EU Competition Law Enforcement Elements for a 
Discussion on Effectiveness and Uniformity. Annual Proceedings of the Fordham Corporate 
Law Institute, 2012, pp.45–104. 

Blockx, J., 2018. The Impact of EU Antitrust Procedure on the Role of the EU Courts (1997–
2016). Journal of European Competition Law & Practice, 9(2), pp.92–103. 

Blomme, E., 2007. State Action as a Defense Against 81 and 82 EC. World Competition, 30(2), 
pp.243–261. 

Boeger, N., 2007. Solidarity and EC competition law. European Law Review, 32(3), p.319. 

Bork, R.H., 1978. The Antitrust Paradox: A Policy at War with Itself, Business & Economics. 

Boronkay, M. & Molnár, B., 2009. Current Developments In Member States - Hungary. 
European Competition Journal, 5(3), pp.872–874. 

 

Baquero Cruz, J., 2007. The State Action Doctrine. In G. Amato & C. D. Ehlermann, eds. EC 
Competition Law - A Critical Assessment. Hart, pp. 551–590. 

Barn, R. & Kumari, V., 2015. Understanding Complainant Credibility in Rape Appeals: A Case 
Study of High Court Judgments and Judges’ Perspectives in India. British Journal of 
Criminology, 55(3), pp.435–453. 

Basedow, J., 2007. The Modernization of European Competition Law: A Story of Unfinished 
Concepts. Texas International Law Journal, 42, pp.429–440. 

Bdge, U., 2001. The Discussion on the Modernisation of EC Antitrust Policy: An Update on the 
Bundeskartellamt’s Point of View. In C. Ehlermann & I. Atanasiu, eds. European 
Competition Law Annual 2000: The Modernisation of EC Antitrust Policy. 

Bellamy, C. & Child, G.D., 2013. Bellamy & Child European Union Law of Competition, Oxford 
University Press. 

Berthol-Balladur, L. & Anselin, Y., 2014. The Paris Court of appeal partially annuls the 
Competition Authority’s decision in the packaged flour case due to the lack of by object 
infringement in its national component. Concurrences, N°72338. 

Biber, E., 2008. The Importance of Resource Allocation in Administrative Law. Administrative 
Law Review, 60(1), pp.1–63. 

Bishop, S., 2001. Modernisation of the Rules Implementing Articles 81 and 82. In C. D. 
Ehlermann & I. Atansiu, eds. European Competition Law Annual 2000: The Modernisation 
of EC Antitrust Policy. Bloomsbury Publishing, pp. 55–65. 

Black, J., 2001. Managing Discretion. Dissertation. Paper Presented at the Australian Law 
Reform Conference on: Penalties: Policy, Principles and Practice in Government Regulation, 
Sydney. 

Black, O., 1997. Per se Rules and Rules of Reason: What are they? European Competition Law 
Review, 18, pp.145–161. 

Blanco, L.O., 2006. EC Competition Procedure, Oxford university press. 

Blanco, L.O. & De Pablo, A.L., 2012. EU Competition Law Enforcement Elements for a 
Discussion on Effectiveness and Uniformity. Annual Proceedings of the Fordham Corporate 
Law Institute, 2012, pp.45–104. 

Blockx, J., 2018. The Impact of EU Antitrust Procedure on the Role of the EU Courts (1997–
2016). Journal of European Competition Law & Practice, 9(2), pp.92–103. 

Blomme, E., 2007. State Action as a Defense Against 81 and 82 EC. World Competition, 30(2), 
pp.243–261. 

Boeger, N., 2007. Solidarity and EC competition law. European Law Review, 32(3), p.319. 

Bork, R.H., 1978. The Antitrust Paradox: A Policy at War with Itself, Business & Economics. 

Boronkay, M. & Molnár, B., 2009. Current Developments In Member States - Hungary. 
European Competition Journal, 5(3), pp.872–874. 

 

Baquero Cruz, J., 2007. The State Action Doctrine. In G. Amato & C. D. Ehlermann, eds. EC 
Competition Law - A Critical Assessment. Hart, pp. 551–590. 

Barn, R. & Kumari, V., 2015. Understanding Complainant Credibility in Rape Appeals: A Case 
Study of High Court Judgments and Judges’ Perspectives in India. British Journal of 
Criminology, 55(3), pp.435–453. 

Basedow, J., 2007. The Modernization of European Competition Law: A Story of Unfinished 
Concepts. Texas International Law Journal, 42, pp.429–440. 

Bdge, U., 2001. The Discussion on the Modernisation of EC Antitrust Policy: An Update on the 
Bundeskartellamt’s Point of View. In C. Ehlermann & I. Atanasiu, eds. European 
Competition Law Annual 2000: The Modernisation of EC Antitrust Policy. 

Bellamy, C. & Child, G.D., 2013. Bellamy & Child European Union Law of Competition, Oxford 
University Press. 

Berthol-Balladur, L. & Anselin, Y., 2014. The Paris Court of appeal partially annuls the 
Competition Authority’s decision in the packaged flour case due to the lack of by object 
infringement in its national component. Concurrences, N°72338. 

Biber, E., 2008. The Importance of Resource Allocation in Administrative Law. Administrative 
Law Review, 60(1), pp.1–63. 

Bishop, S., 2001. Modernisation of the Rules Implementing Articles 81 and 82. In C. D. 
Ehlermann & I. Atansiu, eds. European Competition Law Annual 2000: The Modernisation 
of EC Antitrust Policy. Bloomsbury Publishing, pp. 55–65. 

Black, J., 2001. Managing Discretion. Dissertation. Paper Presented at the Australian Law 
Reform Conference on: Penalties: Policy, Principles and Practice in Government Regulation, 
Sydney. 

Black, O., 1997. Per se Rules and Rules of Reason: What are they? European Competition Law 
Review, 18, pp.145–161. 

Blanco, L.O., 2006. EC Competition Procedure, Oxford university press. 

Blanco, L.O. & De Pablo, A.L., 2012. EU Competition Law Enforcement Elements for a 
Discussion on Effectiveness and Uniformity. Annual Proceedings of the Fordham Corporate 
Law Institute, 2012, pp.45–104. 

Blockx, J., 2018. The Impact of EU Antitrust Procedure on the Role of the EU Courts (1997–
2016). Journal of European Competition Law & Practice, 9(2), pp.92–103. 

Blomme, E., 2007. State Action as a Defense Against 81 and 82 EC. World Competition, 30(2), 
pp.243–261. 

Boeger, N., 2007. Solidarity and EC competition law. European Law Review, 32(3), p.319. 

Bork, R.H., 1978. The Antitrust Paradox: A Policy at War with Itself, Business & Economics. 

Boronkay, M. & Molnár, B., 2009. Current Developments In Member States - Hungary. 
European Competition Journal, 5(3), pp.872–874. 

 



Botta, M., Svetlicinii, A. & Bernatt, M., 2015. The assessment of the effect on trade by the 
national competition authorities of the “new” Member States: Another legal partition of the 
Internal Market? Common Market Law Review, 52(5), pp.1247–1275. 

Boudou, M. et al., 2014. France. In P. Këllezi, B. Kilpatrick, & P. Kobel, eds. Antitrust for Small 
and Middle Size Undertakings and Image Protection from Non-Competitors. Springer, pp. 
103–127. 

Bradshaw, S., 2016. Is a trade union an undertaking under EU competition law? European 
Competition Journal, 12(2–3), pp.320–340. 

Brook, O., 2019. Struggling with Article 101(3) TFEU: Diverging approaches of the Commission, 
EU Courts, and Five Competition Authorities. Common Market Law Review, 56(1). 

Brook, O., 2016. The Disappearance of Article 101(3) in The Realm Of Regulation 1/2003: An 
Empirical Coding. Pázmány Law Review, 4, p.273-290. 

Brook, O. & Cseres, K., 2019 (forthcoming) Member state interest in the enforcement of EU 
competition law: a case study of Article 101 TFEU. In M. Varju, ed. Between compliance 
and particularism: Member State interests and European Union Law. Springer Berlin 
Heidelberg. 

De Brauw, W.B., 2011. Dutch de minimis exemption for hardcore infringements in line with EU 
law. Competition Newsletter. Available at: http://documents.lexology.com/b0af9024-75a2-
4034-9d1a-f3b8eb55e7af.pdf. 

Brownsword, R. & Goodwin, M., 2012. Law and Technologies of the Twenty-First Century, 
Cambridge University Press. 

Brownsword, R. & Somsen, H., 2009. Law, innovation and technology: before we fast forward—
a forum for debate. Law, Innovation and Technology, 1(1), pp.1–73. 

Buch-Hansen, H. & Wigger, A., 2010. Revisiting 50 years of market-making: The neoliberal 
transformation of European competition policy. Review of International Political Economy, 
17(1), pp.20–44. 

Burnley, R., 2002. Interstate trade revisited-the jurisdictional criterion for Articles 81 and 82 EC. 
European Competition Law Review, 23(5), pp.217–226. 

Butenko, A. & Larouche, P., 2015. Regulation for innovativeness or regulation of innovation? 
Law, Innovation and Technology, 7(1), pp.52–82. 

Carpenter, D. & Moss, D.A. (Eds), 2013. Preventing regulatory capture: Special interest 
influence and how to limit it, Cambridge University Press. 

Carree, M., Günster, A. & Pieter Schinkel, M., 2010. European antitrust policy 1957–2004: an 
analysis of commission decisions. Review of Industrial Organization, 36(2), pp.97–131. 

Castillo de la Torre, F., 2005. State Action Defence in EC Competition Law. World Competition, 
28(4), pp.407–416. 

 

 Botta, M., Svetlicinii, A. & Bernatt, M., 2015. The assessment of the effect on trade by the 
national competition authorities of the “new” Member States: Another legal partition of the 
Internal Market? Common Market Law Review, 52(5), pp.1247–1275. 

Boudou, M. et al., 2014. France. In P. Këllezi, B. Kilpatrick, & P. Kobel, eds. Antitrust for Small 
and Middle Size Undertakings and Image Protection from Non-Competitors. Springer, pp. 
103–127. 

Bradshaw, S., 2016. Is a trade union an undertaking under EU competition law? European 
Competition Journal, 12(2–3), pp.320–340. 

Brook, O., 2019. Struggling with Article 101(3) TFEU: Diverging approaches of the Commission, 
EU Courts, and Five Competition Authorities. Common Market Law Review, 56(1). 

Brook, O., 2016. The Disappearance of Article 101(3) in The Realm Of Regulation 1/2003: An 
Empirical Coding. Pázmány Law Review, 4, p.273-290. 

Brook, O. & Cseres, K., 2019 (forthcoming) Member state interest in the enforcement of EU 
competition law: a case study of Article 101 TFEU. In M. Varju, ed. Between compliance 
and particularism: Member State interests and European Union Law. Springer Berlin 
Heidelberg. 

De Brauw, W.B., 2011. Dutch de minimis exemption for hardcore infringements in line with EU 
law. Competition Newsletter. Available at: http://documents.lexology.com/b0af9024-75a2-
4034-9d1a-f3b8eb55e7af.pdf. 

Brownsword, R. & Goodwin, M., 2012. Law and Technologies of the Twenty-First Century, 
Cambridge University Press. 

Brownsword, R. & Somsen, H., 2009. Law, innovation and technology: before we fast forward—
a forum for debate. Law, Innovation and Technology, 1(1), pp.1–73. 

Buch-Hansen, H. & Wigger, A., 2010. Revisiting 50 years of market-making: The neoliberal 
transformation of European competition policy. Review of International Political Economy, 
17(1), pp.20–44. 

Burnley, R., 2002. Interstate trade revisited-the jurisdictional criterion for Articles 81 and 82 EC. 
European Competition Law Review, 23(5), pp.217–226. 

Butenko, A. & Larouche, P., 2015. Regulation for innovativeness or regulation of innovation? 
Law, Innovation and Technology, 7(1), pp.52–82. 

Carpenter, D. & Moss, D.A. (Eds), 2013. Preventing regulatory capture: Special interest 
influence and how to limit it, Cambridge University Press. 

Carree, M., Günster, A. & Pieter Schinkel, M., 2010. European antitrust policy 1957–2004: an 
analysis of commission decisions. Review of Industrial Organization, 36(2), pp.97–131. 

Castillo de la Torre, F., 2005. State Action Defence in EC Competition Law. World Competition, 
28(4), pp.407–416. 

 

 

Botta, M., Svetlicinii, A. & Bernatt, M., 2015. The assessment of the effect on trade by the 
national competition authorities of the “new” Member States: Another legal partition of the 
Internal Market? Common Market Law Review, 52(5), pp.1247–1275. 

Boudou, M. et al., 2014. France. In P. Këllezi, B. Kilpatrick, & P. Kobel, eds. Antitrust for Small 
and Middle Size Undertakings and Image Protection from Non-Competitors. Springer, pp. 
103–127. 

Bradshaw, S., 2016. Is a trade union an undertaking under EU competition law? European 
Competition Journal, 12(2–3), pp.320–340. 

Brook, O., 2019. Struggling with Article 101(3) TFEU: Diverging approaches of the Commission, 
EU Courts, and Five Competition Authorities. Common Market Law Review, 56(1). 

Brook, O., 2016. The Disappearance of Article 101(3) in The Realm Of Regulation 1/2003: An 
Empirical Coding. Pázmány Law Review, 4, p.273-290. 

Brook, O. & Cseres, K., 2019 (forthcoming) Member state interest in the enforcement of EU 
competition law: a case study of Article 101 TFEU. In M. Varju, ed. Between compliance 
and particularism: Member State interests and European Union Law. Springer Berlin 
Heidelberg. 

De Brauw, W.B., 2011. Dutch de minimis exemption for hardcore infringements in line with EU 
law. Competition Newsletter. Available at: http://documents.lexology.com/b0af9024-75a2-
4034-9d1a-f3b8eb55e7af.pdf. 

Brownsword, R. & Goodwin, M., 2012. Law and Technologies of the Twenty-First Century, 
Cambridge University Press. 

Brownsword, R. & Somsen, H., 2009. Law, innovation and technology: before we fast forward—
a forum for debate. Law, Innovation and Technology, 1(1), pp.1–73. 

Buch-Hansen, H. & Wigger, A., 2010. Revisiting 50 years of market-making: The neoliberal 
transformation of European competition policy. Review of International Political Economy, 
17(1), pp.20–44. 

Burnley, R., 2002. Interstate trade revisited-the jurisdictional criterion for Articles 81 and 82 EC. 
European Competition Law Review, 23(5), pp.217–226. 

Butenko, A. & Larouche, P., 2015. Regulation for innovativeness or regulation of innovation? 
Law, Innovation and Technology, 7(1), pp.52–82. 

Carpenter, D. & Moss, D.A. (Eds), 2013. Preventing regulatory capture: Special interest 
influence and how to limit it, Cambridge University Press. 

Carree, M., Günster, A. & Pieter Schinkel, M., 2010. European antitrust policy 1957–2004: an 
analysis of commission decisions. Review of Industrial Organization, 36(2), pp.97–131. 

Castillo de la Torre, F., 2005. State Action Defence in EC Competition Law. World Competition, 
28(4), pp.407–416. 

 

 

http://documents.lexology.com/b0af9024-75a2-


Cengiz, F., 2010. Alrosa v. Commission and Commission v. Alrosa: Rule of Law in Post-
Modernisation EU Competition Law Regime. Available at: 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1674345. 

Cengiz, F., 2010. Multi-level governance in competition policy- The European Competition 
Network. European Law Review, 35(5), p.660–677. 

Cengiz, F., 2009. Regulation 1/2003 Revisited, Available at: 
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1512527. 

Chard, J.S., 1980. Economics of Exclusive Distributorship Arrangements With Special Reference 
to EEC Competition Policy. The Antitrust Bulletin, 25(405). 

Chung, C., 1995. The Relationship between State Regulation and EC Competition Law: Two 
Proposals for a Coherent Approach. European Competition Law Review, 2, pp.87–97. 

Cicala, A., Haegeman, K. & Cuff, R., 2018. From Metro to Coty - A Story To Be Continued? the 
CJEU’s judgment in Coty Germany GMBH. Italian Antitrust Review, 4(2), pp.99–111. 

Claassen, R. & Gerbrandy, A., 2016. Rethinking european competition law: From a consumer 
welfare to a capability approach. Utrecht Law Review, 12(1), pp.1–15. 

Clark, J.M., 1961. Competition as a dynamic process, Brookings Institution. 

Cleynenbreugel, P., 2014. Article 101 TFEU and the EU Courts: Adapting legal form to the 
realities of modernization? Common Market Law Review, 51, pp.1381–1436. 

Colangelo, M., 2016. Parity Clauses and Competition Law in Digital Marketplaces: The Case of 
Online Hotel Booking. Journal of European Competition Law & Practice, 8(1), pp.3–14. 

Colomo, P.I., 2010. On the application of competition law as regulation: elements for a theory. 
Yearbook of European Law, 29(1), pp.261–306. 

Colomo, P.I., 2018. The shaping of EU competition law, Cambridge University Press. 

Colomo, P.I., 2013. Three Shifts in EU Competition Policy: Towards Standards, Decentralization, 
Settlements. Maastricht Journal of European and Comparative Law, 20(3), pp.363–384. 

Colomo, P.I. & Lamadrid, A., 2017. On the Notion of Restriction of Competition: What We Know 
and What We Don’t Know We Know. In D. Gerard, M. Merola, & B. Meyring, eds. The 
Notion of Restriction of Competition: Revisiting the Foundations of Antitrust Enforcement in 
Europe. Bruylant. 

Combe, E., Monnier, C. & Legal, R., 2008. Cartels: The probability of getting caught in the 
European Union, Bruges European Economic Research (BEER) Papers 12. 

da Cruz, V.J.L., 2018. The intensity of judicial review in complex economic matters—recent 
competition law judgments of the court of justice of the EU. Journal of Antitrust 
Enforcement, 6(2), pp.173–188. 

Csépai, B., 2015. The ceasefire is over. European Competition Law Review, 36(9), pp.404–405. 

Cseres, K., 2005. Competition Law and Consumer Protection, Kluwer Law International. 

 Cengiz, F., 2010. Alrosa v. Commission and Commission v. Alrosa: Rule of Law in Post-
Modernisation EU Competition Law Regime. Available at: 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1674345. 

Cengiz, F., 2010. Multi-level governance in competition policy- The European Competition 
Network. European Law Review, 35(5), p.660–677. 

Cengiz, F., 2009. Regulation 1/2003 Revisited, Available at: 
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1512527. 

Chard, J.S., 1980. Economics of Exclusive Distributorship Arrangements With Special Reference 
to EEC Competition Policy. The Antitrust Bulletin, 25(405). 

Chung, C., 1995. The Relationship between State Regulation and EC Competition Law: Two 
Proposals for a Coherent Approach. European Competition Law Review, 2, pp.87–97. 

Cicala, A., Haegeman, K. & Cuff, R., 2018. From Metro to Coty - A Story To Be Continued? the 
CJEU’s judgment in Coty Germany GMBH. Italian Antitrust Review, 4(2), pp.99–111. 

Claassen, R. & Gerbrandy, A., 2016. Rethinking european competition law: From a consumer 
welfare to a capability approach. Utrecht Law Review, 12(1), pp.1–15. 

Clark, J.M., 1961. Competition as a dynamic process, Brookings Institution. 

Cleynenbreugel, P., 2014. Article 101 TFEU and the EU Courts: Adapting legal form to the 
realities of modernization? Common Market Law Review, 51, pp.1381–1436. 

Colangelo, M., 2016. Parity Clauses and Competition Law in Digital Marketplaces: The Case of 
Online Hotel Booking. Journal of European Competition Law & Practice, 8(1), pp.3–14. 

Colomo, P.I., 2010. On the application of competition law as regulation: elements for a theory. 
Yearbook of European Law, 29(1), pp.261–306. 

Colomo, P.I., 2018. The shaping of EU competition law, Cambridge University Press. 

Colomo, P.I., 2013. Three Shifts in EU Competition Policy: Towards Standards, Decentralization, 
Settlements. Maastricht Journal of European and Comparative Law, 20(3), pp.363–384. 

Colomo, P.I. & Lamadrid, A., 2017. On the Notion of Restriction of Competition: What We Know 
and What We Don’t Know We Know. In D. Gerard, M. Merola, & B. Meyring, eds. The 
Notion of Restriction of Competition: Revisiting the Foundations of Antitrust Enforcement in 
Europe. Bruylant. 

Combe, E., Monnier, C. & Legal, R., 2008. Cartels: The probability of getting caught in the 
European Union, Bruges European Economic Research (BEER) Papers 12. 

da Cruz, V.J.L., 2018. The intensity of judicial review in complex economic matters—recent 
competition law judgments of the court of justice of the EU. Journal of Antitrust 
Enforcement, 6(2), pp.173–188. 

Csépai, B., 2015. The ceasefire is over. European Competition Law Review, 36(9), pp.404–405. 

Cseres, K., 2005. Competition Law and Consumer Protection, Kluwer Law International. 

 

Cengiz, F., 2010. Alrosa v. Commission and Commission v. Alrosa: Rule of Law in Post-
Modernisation EU Competition Law Regime. Available at: 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1674345. 

Cengiz, F., 2010. Multi-level governance in competition policy- The European Competition 
Network. European Law Review, 35(5), p.660–677. 

Cengiz, F., 2009. Regulation 1/2003 Revisited, Available at: 
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1512527. 

Chard, J.S., 1980. Economics of Exclusive Distributorship Arrangements With Special Reference 
to EEC Competition Policy. The Antitrust Bulletin, 25(405). 

Chung, C., 1995. The Relationship between State Regulation and EC Competition Law: Two 
Proposals for a Coherent Approach. European Competition Law Review, 2, pp.87–97. 

Cicala, A., Haegeman, K. & Cuff, R., 2018. From Metro to Coty - A Story To Be Continued? the 
CJEU’s judgment in Coty Germany GMBH. Italian Antitrust Review, 4(2), pp.99–111. 

Claassen, R. & Gerbrandy, A., 2016. Rethinking european competition law: From a consumer 
welfare to a capability approach. Utrecht Law Review, 12(1), pp.1–15. 

Clark, J.M., 1961. Competition as a dynamic process, Brookings Institution. 

Cleynenbreugel, P., 2014. Article 101 TFEU and the EU Courts: Adapting legal form to the 
realities of modernization? Common Market Law Review, 51, pp.1381–1436. 

Colangelo, M., 2016. Parity Clauses and Competition Law in Digital Marketplaces: The Case of 
Online Hotel Booking. Journal of European Competition Law & Practice, 8(1), pp.3–14. 

Colomo, P.I., 2010. On the application of competition law as regulation: elements for a theory. 
Yearbook of European Law, 29(1), pp.261–306. 

Colomo, P.I., 2018. The shaping of EU competition law, Cambridge University Press. 

Colomo, P.I., 2013. Three Shifts in EU Competition Policy: Towards Standards, Decentralization, 
Settlements. Maastricht Journal of European and Comparative Law, 20(3), pp.363–384. 

Colomo, P.I. & Lamadrid, A., 2017. On the Notion of Restriction of Competition: What We Know 
and What We Don’t Know We Know. In D. Gerard, M. Merola, & B. Meyring, eds. The 
Notion of Restriction of Competition: Revisiting the Foundations of Antitrust Enforcement in 
Europe. Bruylant. 

Combe, E., Monnier, C. & Legal, R., 2008. Cartels: The probability of getting caught in the 
European Union, Bruges European Economic Research (BEER) Papers 12. 

da Cruz, V.J.L., 2018. The intensity of judicial review in complex economic matters—recent 
competition law judgments of the court of justice of the EU. Journal of Antitrust 
Enforcement, 6(2), pp.173–188. 

Csépai, B., 2015. The ceasefire is over. European Competition Law Review, 36(9), pp.404–405. 

Cseres, K., 2005. Competition Law and Consumer Protection, Kluwer Law International. 

 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1674345.
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1512527.


Cseres, K., 2007. Multi-jurisdictional competition law enforcement: The interface between 
European competition law and the competition laws of the new member states. European 
Competition Journal, 3(2), pp.465–502. 

Cseres, K., 2007. The controversies of the consumer welfare standard. Competition Law 
Review, 3(2), pp.121–173. 

Cseres, K., 2013. Integrate or Separate - Institutional Design for the Enforcement of 
Competition Law and Consumer Law. SSRN Electronic Journal. Available at: 
http://www.ssrn.com/abstract=2200908. 

Cseres, K., 2014. Accession to the EU’s competition law regime: a law and governance 
approach. Yearbook of Antitrust and Regulatory Studies, 7(9), pp.31–65. 

Cseres, K. & Mendes, J., 2014. Consumers’ Access to EU Competition Law Procedures: Outer 
and Inner Limits. Common Market Law Review, 51(2), pp.483–521. 

Cseres, K. & Outhuijse, A., 2017. Parallel Enforcement and Accountability: The Case of EU 
Competition Law. In S. Miroslava & M. Luchtman, eds. Law Enforcement by EU Authorities: 
Implications for Political and Judicial Accountability. pp. 82–114. 

Daskalova, V., 2015. Consumer welfare in EU competition law: what is it (not) about? 
Competition law review, 11(1), pp.133–162. 

Davies, S. & Ormosi, P., 2013. The Impact of Competition Policy: What are the Known 
Unknowns?, Available at: http://competitionpolicy.ac.uk/documents/107435/107587/13-
7+complete.pdf. 

Davies, S.W. & Ormosi, P.L., 2010. Assessing competition policy: Methodologies, gaps and 
agenda for future research. CCP Working Paper 10-19. 

Deiberova, K. & Nyssens, H., 2009. The new General Block Exemption Regulation (GBER): What 
changed ? European State Aid Law Quarterly, 8(1), pp.27–38. 

Don, H., 2010. Public interests! What public interests? And how to deal with them? . In L. 
Amicorum & P. Kalbfleisch, eds. The Art of Supervision . 

Doren, G., B. & Wilks, S., 1996. Comparative Competition Policy: National Institutions in a 
Global Market, Oxford: Clarendon Press. 

Drahos, M., 2001. Convergence of competition laws and policies. In M. Drahos, ed. The 
European Community: Germany, Austria, and the Netherlands (Vol. 26). Kluwer Law 
International. 

Dreher, M., 2009. Germany report to the LIDC conference 2009. 

Dreher, M. & Korner, J., 2014. Geremany. In P. Këllezi, B. Kilpatrick, & P. Kobel, eds. Antitrust 
for Small and Middle Size Undertakings and Image Protection from Non-Competitors. 
Springer, pp. 129–140. 

Drexl, J., 2010. Competition Law as Part of the European Constitution. In A. Von Bogdandy & J. 
Bast, eds. Principles of European Constitutional Law. Hart Publishing, pp. 633–674. 

Drexl, J., 2008. Research handbook on intellectual property and competition law, Edward Elgar. Cseres, K., 2007. Multi-jurisdictional competition law enforcement: The interface between 
European competition law and the competition laws of the new member states. European 
Competition Journal, 3(2), pp.465–502. 

Cseres, K., 2007. The controversies of the consumer welfare standard. Competition Law 
Review, 3(2), pp.121–173. 

Cseres, K., 2013. Integrate or Separate - Institutional Design for the Enforcement of 
Competition Law and Consumer Law. SSRN Electronic Journal. Available at: 
http://www.ssrn.com/abstract=2200908. 

Cseres, K., 2014. Accession to the EU’s competition law regime: a law and governance 
approach. Yearbook of Antitrust and Regulatory Studies, 7(9), pp.31–65. 

Cseres, K. & Mendes, J., 2014. Consumers’ Access to EU Competition Law Procedures: Outer 
and Inner Limits. Common Market Law Review, 51(2), pp.483–521. 

Cseres, K. & Outhuijse, A., 2017. Parallel Enforcement and Accountability: The Case of EU 
Competition Law. In S. Miroslava & M. Luchtman, eds. Law Enforcement by EU Authorities: 
Implications for Political and Judicial Accountability. pp. 82–114. 

Daskalova, V., 2015. Consumer welfare in EU competition law: what is it (not) about? 
Competition law review, 11(1), pp.133–162. 

Davies, S. & Ormosi, P., 2013. The Impact of Competition Policy: What are the Known 
Unknowns?, Available at: http://competitionpolicy.ac.uk/documents/107435/107587/13-
7+complete.pdf. 

Davies, S.W. & Ormosi, P.L., 2010. Assessing competition policy: Methodologies, gaps and 
agenda for future research. CCP Working Paper 10-19. 

Deiberova, K. & Nyssens, H., 2009. The new General Block Exemption Regulation (GBER): What 
changed ? European State Aid Law Quarterly, 8(1), pp.27–38. 

Don, H., 2010. Public interests! What public interests? And how to deal with them? . In L. 
Amicorum & P. Kalbfleisch, eds. The Art of Supervision . 

Doren, G., B. & Wilks, S., 1996. Comparative Competition Policy: National Institutions in a 
Global Market, Oxford: Clarendon Press. 

Drahos, M., 2001. Convergence of competition laws and policies. In M. Drahos, ed. The 
European Community: Germany, Austria, and the Netherlands (Vol. 26). Kluwer Law 
International. 

Dreher, M., 2009. Germany report to the LIDC conference 2009. 

Dreher, M. & Korner, J., 2014. Geremany. In P. Këllezi, B. Kilpatrick, & P. Kobel, eds. Antitrust 
for Small and Middle Size Undertakings and Image Protection from Non-Competitors. 
Springer, pp. 129–140. 

Drexl, J., 2010. Competition Law as Part of the European Constitution. In A. Von Bogdandy & J. 
Bast, eds. Principles of European Constitutional Law. Hart Publishing, pp. 633–674. 

Drexl, J., 2008. Research handbook on intellectual property and competition law, Edward Elgar. 

Cseres, K., 2007. Multi-jurisdictional competition law enforcement: The interface between 
European competition law and the competition laws of the new member states. European 
Competition Journal, 3(2), pp.465–502. 

Cseres, K., 2007. The controversies of the consumer welfare standard. Competition Law 
Review, 3(2), pp.121–173. 

Cseres, K., 2013. Integrate or Separate - Institutional Design for the Enforcement of 
Competition Law and Consumer Law. SSRN Electronic Journal. Available at: 
http://www.ssrn.com/abstract=2200908. 

Cseres, K., 2014. Accession to the EU’s competition law regime: a law and governance 
approach. Yearbook of Antitrust and Regulatory Studies, 7(9), pp.31–65. 

Cseres, K. & Mendes, J., 2014. Consumers’ Access to EU Competition Law Procedures: Outer 
and Inner Limits. Common Market Law Review, 51(2), pp.483–521. 

Cseres, K. & Outhuijse, A., 2017. Parallel Enforcement and Accountability: The Case of EU 
Competition Law. In S. Miroslava & M. Luchtman, eds. Law Enforcement by EU Authorities: 
Implications for Political and Judicial Accountability. pp. 82–114. 

Daskalova, V., 2015. Consumer welfare in EU competition law: what is it (not) about? 
Competition law review, 11(1), pp.133–162. 

Davies, S. & Ormosi, P., 2013. The Impact of Competition Policy: What are the Known 
Unknowns?, Available at: http://competitionpolicy.ac.uk/documents/107435/107587/13-
7+complete.pdf. 

Davies, S.W. & Ormosi, P.L., 2010. Assessing competition policy: Methodologies, gaps and 
agenda for future research. CCP Working Paper 10-19. 

Deiberova, K. & Nyssens, H., 2009. The new General Block Exemption Regulation (GBER): What 
changed ? European State Aid Law Quarterly, 8(1), pp.27–38. 

Don, H., 2010. Public interests! What public interests? And how to deal with them? . In L. 
Amicorum & P. Kalbfleisch, eds. The Art of Supervision . 

Doren, G., B. & Wilks, S., 1996. Comparative Competition Policy: National Institutions in a 
Global Market, Oxford: Clarendon Press. 

Drahos, M., 2001. Convergence of competition laws and policies. In M. Drahos, ed. The 
European Community: Germany, Austria, and the Netherlands (Vol. 26). Kluwer Law 
International. 

Dreher, M., 2009. Germany report to the LIDC conference 2009. 

Dreher, M. & Korner, J., 2014. Geremany. In P. Këllezi, B. Kilpatrick, & P. Kobel, eds. Antitrust 
for Small and Middle Size Undertakings and Image Protection from Non-Competitors. 
Springer, pp. 129–140. 

Drexl, J., 2010. Competition Law as Part of the European Constitution. In A. Von Bogdandy & J. 
Bast, eds. Principles of European Constitutional Law. Hart Publishing, pp. 633–674. 

Drexl, J., 2008. Research handbook on intellectual property and competition law, Edward Elgar. 

http://www.ssrn.com/abstract
http://competitionpolicy.ac.uk/documents/107435/107587/13-


Dunne, N., 2014. Between competition law and regulation: hybridized approaches to market 
control. Journal of Antitrust Enforcement, 2(2), pp.225–269. 

Dunne, N., 2014a. Commitment decisions in EU competition law. Journal of Competition Law 
and Economics, 10(2), pp.399–444. 

Dunne, N., 2014b. Recasting Competition Concurrency under the Enterprise and Regulatory 
Reform Act 2013. The Modern Law Review, 77(2), pp.254–276. 

Dunne, N., 2016. Convergence in competition fining practices in the EU. Common Market Law 
Review, 53(2), pp.453–492. 

Eckert, S., 2018. Two spheres of regulation: Balancing social and economic goals. Regulation & 
Governance, 12, pp.117–191. 

Ehlermann, C. & Atanasiu, I., 2001. European Competition Law Annual 2000: The Modernisation 
of EC Antitrust Policy, Hart publishing. 

Ehlermann, C.D., 1996. Implementation of EC Competition Law by National Anti-trust 
Authorities. European Competition Law Review, 17(2), pp.88–95. 

Ehlermann, C.D., 2000. The modernization of EC antitrust policy a legal and cultural revolution. 
Common Market Law Review, 37(2000), pp.537–590. 

Epstein, L. & King, G., 2002. The rules of inference. The University of Chicago Law Review, 
69(1), pp.1–133. 

Essens, O., Gerbrandy, A. & Lavrijssen, S., 2009. National courts and the standard of review in 
competition law and economic regulation, Europa Law Publishing. 

Evans, A., 1981. European competition law and consumers: The Article 85 (3) exemption. 
European Competition Law Review, 2, pp.425–437. 

Ezrachi, A., 2016. Sponge. Journal of Antitrust Enforcement, 5(1), pp.49–75. 

Ezrachi, A., 2015. The competitive effects of parity clauses on online commerce. European 
Competition Journal, 11(2–3), pp.488–519. 

Ezrachi, A., 2016. The Ripple Effects of Online Marketplace Bans, Available at: 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2868347. 

Faull, J. & Nikpay, A., 2014. the EC law of competition, Oxford university press. 

Felsö, F., Baarsma, B. & Mulder, J.D.W.E., 2007. Cooperation for tenders: Is it a threat to 
competition?. Advancing public procurement, 71-96. In K. V. Thai & G. Piga, eds. 
Advancing public procurement: Practices, innovation, and knowledge sharing. Boca Raton, 
pp. 71–96. 

Fingleton, J. et al., 2017. The implications of Brexit for UK competition law and policy. Journal 
of Competition Law & Economics, 13(3), pp.389–422. 

Forrester, I. & Norall, C., 1984. Laicization of Community Law: Self-Help and the Rule of 
Reason: How Competition Law Is and Could Be Applied. Common Market Law Review, 
21(1), pp.11–51. 

Dunne, N., 2014. Between competition law and regulation: hybridized approaches to market 
control. Journal of Antitrust Enforcement, 2(2), pp.225–269. 

Dunne, N., 2014a. Commitment decisions in EU competition law. Journal of Competition Law 
and Economics, 10(2), pp.399–444. 

Dunne, N., 2014b. Recasting Competition Concurrency under the Enterprise and Regulatory 
Reform Act 2013. The Modern Law Review, 77(2), pp.254–276. 

Dunne, N., 2016. Convergence in competition fining practices in the EU. Common Market Law 
Review, 53(2), pp.453–492. 

Eckert, S., 2018. Two spheres of regulation: Balancing social and economic goals. Regulation & 
Governance, 12, pp.117–191. 

Ehlermann, C. & Atanasiu, I., 2001. European Competition Law Annual 2000: The Modernisation 
of EC Antitrust Policy, Hart publishing. 

Ehlermann, C.D., 1996. Implementation of EC Competition Law by National Anti-trust 
Authorities. European Competition Law Review, 17(2), pp.88–95. 

Ehlermann, C.D., 2000. The modernization of EC antitrust policy a legal and cultural revolution. 
Common Market Law Review, 37(2000), pp.537–590. 

Epstein, L. & King, G., 2002. The rules of inference. The University of Chicago Law Review, 
69(1), pp.1–133. 

Essens, O., Gerbrandy, A. & Lavrijssen, S., 2009. National courts and the standard of review in 
competition law and economic regulation, Europa Law Publishing. 

Evans, A., 1981. European competition law and consumers: The Article 85 (3) exemption. 
European Competition Law Review, 2, pp.425–437. 

Ezrachi, A., 2016. Sponge. Journal of Antitrust Enforcement, 5(1), pp.49–75. 

Ezrachi, A., 2015. The competitive effects of parity clauses on online commerce. European 
Competition Journal, 11(2–3), pp.488–519. 

Ezrachi, A., 2016. The Ripple Effects of Online Marketplace Bans, Available at: 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2868347. 

Faull, J. & Nikpay, A., 2014. the EC law of competition, Oxford university press. 

Felsö, F., Baarsma, B. & Mulder, J.D.W.E., 2007. Cooperation for tenders: Is it a threat to 
competition?. Advancing public procurement, 71-96. In K. V. Thai & G. Piga, eds. 
Advancing public procurement: Practices, innovation, and knowledge sharing. Boca Raton, 
pp. 71–96. 

Fingleton, J. et al., 2017. The implications of Brexit for UK competition law and policy. Journal 
of Competition Law & Economics, 13(3), pp.389–422. 

Forrester, I. & Norall, C., 1984. Laicization of Community Law: Self-Help and the Rule of 
Reason: How Competition Law Is and Could Be Applied. Common Market Law Review, 
21(1), pp.11–51. 

Dunne, N., 2014. Between competition law and regulation: hybridized approaches to market 
control. Journal of Antitrust Enforcement, 2(2), pp.225–269. 

Dunne, N., 2014a. Commitment decisions in EU competition law. Journal of Competition Law 
and Economics, 10(2), pp.399–444. 

Dunne, N., 2014b. Recasting Competition Concurrency under the Enterprise and Regulatory 
Reform Act 2013. The Modern Law Review, 77(2), pp.254–276. 

Dunne, N., 2016. Convergence in competition fining practices in the EU. Common Market Law 
Review, 53(2), pp.453–492. 

Eckert, S., 2018. Two spheres of regulation: Balancing social and economic goals. Regulation & 
Governance, 12, pp.117–191. 

Ehlermann, C. & Atanasiu, I., 2001. European Competition Law Annual 2000: The Modernisation 
of EC Antitrust Policy, Hart publishing. 

Ehlermann, C.D., 1996. Implementation of EC Competition Law by National Anti-trust 
Authorities. European Competition Law Review, 17(2), pp.88–95. 

Ehlermann, C.D., 2000. The modernization of EC antitrust policy a legal and cultural revolution. 
Common Market Law Review, 37(2000), pp.537–590. 

Epstein, L. & King, G., 2002. The rules of inference. The University of Chicago Law Review, 
69(1), pp.1–133. 

Essens, O., Gerbrandy, A. & Lavrijssen, S., 2009. National courts and the standard of review in 
competition law and economic regulation, Europa Law Publishing. 

Evans, A., 1981. European competition law and consumers: The Article 85 (3) exemption. 
European Competition Law Review, 2, pp.425–437. 

Ezrachi, A., 2016. Sponge. Journal of Antitrust Enforcement, 5(1), pp.49–75. 

Ezrachi, A., 2015. The competitive effects of parity clauses on online commerce. European 
Competition Journal, 11(2–3), pp.488–519. 

Ezrachi, A., 2016. The Ripple Effects of Online Marketplace Bans, Available at: 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2868347. 

Faull, J. & Nikpay, A., 2014. the EC law of competition, Oxford university press. 

Felsö, F., Baarsma, B. & Mulder, J.D.W.E., 2007. Cooperation for tenders: Is it a threat to 
competition?. Advancing public procurement, 71-96. In K. V. Thai & G. Piga, eds. 
Advancing public procurement: Practices, innovation, and knowledge sharing. Boca Raton, 
pp. 71–96. 

Fingleton, J. et al., 2017. The implications of Brexit for UK competition law and policy. Journal 
of Competition Law & Economics, 13(3), pp.389–422. 

Forrester, I. & Norall, C., 1984. Laicization of Community Law: Self-Help and the Rule of 
Reason: How Competition Law Is and Could Be Applied. Common Market Law Review, 
21(1), pp.11–51. 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2868347.


Forrester, I., 1994. Competition structures for the 21st century. In B. E. Hawk, ed. Annual 
Proceedings of the Fordham Corporate Law Institute. Kluwer Law International, pp. 445–
503. 

Forrester, I, 2001. The Modernisation of EC Antitrust Policy: Compatibility, Efficiency, Legal 
Security. In C. D. Ehlermann & I. Atansiu, eds. European Competition Law Annual 2000: 
The Modernisation of EC Antitrust Policy. pp. 75–110. 

Forrester, I, 2008. Creating New Rules or Closing Easy Cases: Policy Consequences for Public 
Enforcement of Settlements under Article 9 of Regulation 1/2003. In C. D. Ehlermann & M. 
Marquis, eds. European Competition Law Annual. pp. 637–661. 

Forrester, I, 2011. A challenge for Europe’s judges: the review of fines in competition cases. 
European Law Review, 36(2), pp.185–207. 

Franck, J.-U., 2017. Defining the Leeway for Business Cooperation- Remaining Peculiarities 
under German Competition Law after Its Europeanisation, 

Frazer, T., 1990. Competition Policy after 1992: The Next Step. The Modern Law Review, 53(5), 
pp.609–623. 

Freeman, P., 2008. Is competition everything? Talk at the Law Society on 21 July 2008. 
Available at: http://www.docstoc.com/docs/28498545/Peter-Freeman-Speech-at-the-Law-
Society-European-Group---Is. 

Frese, M., 2014. Sanctions in EU competition law: Principles and practice, Bloomsbury 
Publishing. 

Friederiszick, H.W. & Maier-Rigaud, F.P., 2008. Triggering inspections ex officio: Moving beyond 
a passive EU cartel policy. Journal of Competition Law and Economics, 4(1), pp.89–113. 

Gale, N.K. et al., 2013. Using the framework method for the analysis of qualitative data in multi-
disciplinary health research. BMC medical research methodology, 13(1), p.117. 

Galligan, D.J., 1990. Discretionary Powers – A Legal Study of Official Discretion, Oxford 
University Press. 

GCLC Annual Conference, 2010. Towards an Optimal Enforcement of Competition Rules in 
Europe: Time for a Review of Regulation 1/2003? M. Merola & D. F. Waelbroeck, eds., 
Groupe de Boeck. 

Geradin, D., 2000. Introduction. In D. Geradin, ed. The liberalization of state monopolies in the 
European Union and beyond. Kluwer Law International, pp. ix–xii. 

Geradin, D., 2006. Efficiency Claims in EC Competition Law and Sector-Specific Regulation The 
evolution of European competition law: whose regulation, which competition? In H. Ullrich, 
ed. The evolution of European competition law: whose regulation, which competition?. 
Edward Elgar. 

Geradin, D. & Henry, D., 2004. Competition Law in the New Member States-Where Do We 
Come From? Where Do We Go? In Modernisation and Enlargement: Two Major Challenges 
for EC Competition Law. Intersentia nv, pp. 273–310. Forrester, I., 1994. Competition structures for the 21st century. In B. E. Hawk, ed. Annual 

Proceedings of the Fordham Corporate Law Institute. Kluwer Law International, pp. 445–
503. 

Forrester, I, 2001. The Modernisation of EC Antitrust Policy: Compatibility, Efficiency, Legal 
Security. In C. D. Ehlermann & I. Atansiu, eds. European Competition Law Annual 2000: 
The Modernisation of EC Antitrust Policy. pp. 75–110. 

Forrester, I, 2008. Creating New Rules or Closing Easy Cases: Policy Consequences for Public 
Enforcement of Settlements under Article 9 of Regulation 1/2003. In C. D. Ehlermann & M. 
Marquis, eds. European Competition Law Annual. pp. 637–661. 

Forrester, I, 2011. A challenge for Europe’s judges: the review of fines in competition cases. 
European Law Review, 36(2), pp.185–207. 

Franck, J.-U., 2017. Defining the Leeway for Business Cooperation- Remaining Peculiarities 
under German Competition Law after Its Europeanisation, 

Frazer, T., 1990. Competition Policy after 1992: The Next Step. The Modern Law Review, 53(5), 
pp.609–623. 

Freeman, P., 2008. Is competition everything? Talk at the Law Society on 21 July 2008. 
Available at: http://www.docstoc.com/docs/28498545/Peter-Freeman-Speech-at-the-Law-
Society-European-Group---Is. 

Frese, M., 2014. Sanctions in EU competition law: Principles and practice, Bloomsbury 
Publishing. 

Friederiszick, H.W. & Maier-Rigaud, F.P., 2008. Triggering inspections ex officio: Moving beyond 
a passive EU cartel policy. Journal of Competition Law and Economics, 4(1), pp.89–113. 

Gale, N.K. et al., 2013. Using the framework method for the analysis of qualitative data in multi-
disciplinary health research. BMC medical research methodology, 13(1), p.117. 

Galligan, D.J., 1990. Discretionary Powers – A Legal Study of Official Discretion, Oxford 
University Press. 

GCLC Annual Conference, 2010. Towards an Optimal Enforcement of Competition Rules in 
Europe: Time for a Review of Regulation 1/2003? M. Merola & D. F. Waelbroeck, eds., 
Groupe de Boeck. 

Geradin, D., 2000. Introduction. In D. Geradin, ed. The liberalization of state monopolies in the 
European Union and beyond. Kluwer Law International, pp. ix–xii. 

Geradin, D., 2006. Efficiency Claims in EC Competition Law and Sector-Specific Regulation The 
evolution of European competition law: whose regulation, which competition? In H. Ullrich, 
ed. The evolution of European competition law: whose regulation, which competition?. 
Edward Elgar. 

Geradin, D. & Henry, D., 2004. Competition Law in the New Member States-Where Do We 
Come From? Where Do We Go? In Modernisation and Enlargement: Two Major Challenges 
for EC Competition Law. Intersentia nv, pp. 273–310. 

Forrester, I., 1994. Competition structures for the 21st century. In B. E. Hawk, ed. Annual 
Proceedings of the Fordham Corporate Law Institute. Kluwer Law International, pp. 445–
503. 

Forrester, I, 2001. The Modernisation of EC Antitrust Policy: Compatibility, Efficiency, Legal 
Security. In C. D. Ehlermann & I. Atansiu, eds. European Competition Law Annual 2000: 
The Modernisation of EC Antitrust Policy. pp. 75–110. 

Forrester, I, 2008. Creating New Rules or Closing Easy Cases: Policy Consequences for Public 
Enforcement of Settlements under Article 9 of Regulation 1/2003. In C. D. Ehlermann & M. 
Marquis, eds. European Competition Law Annual. pp. 637–661. 

Forrester, I, 2011. A challenge for Europe’s judges: the review of fines in competition cases. 
European Law Review, 36(2), pp.185–207. 

Franck, J.-U., 2017. Defining the Leeway for Business Cooperation- Remaining Peculiarities 
under German Competition Law after Its Europeanisation, 

Frazer, T., 1990. Competition Policy after 1992: The Next Step. The Modern Law Review, 53(5), 
pp.609–623. 

Freeman, P., 2008. Is competition everything? Talk at the Law Society on 21 July 2008. 
Available at: http://www.docstoc.com/docs/28498545/Peter-Freeman-Speech-at-the-Law-
Society-European-Group---Is. 

Frese, M., 2014. Sanctions in EU competition law: Principles and practice, Bloomsbury 
Publishing. 

Friederiszick, H.W. & Maier-Rigaud, F.P., 2008. Triggering inspections ex officio: Moving beyond 
a passive EU cartel policy. Journal of Competition Law and Economics, 4(1), pp.89–113. 

Gale, N.K. et al., 2013. Using the framework method for the analysis of qualitative data in multi-
disciplinary health research. BMC medical research methodology, 13(1), p.117. 

Galligan, D.J., 1990. Discretionary Powers – A Legal Study of Official Discretion, Oxford 
University Press. 

GCLC Annual Conference, 2010. Towards an Optimal Enforcement of Competition Rules in 
Europe: Time for a Review of Regulation 1/2003? M. Merola & D. F. Waelbroeck, eds., 
Groupe de Boeck. 

Geradin, D., 2000. Introduction. In D. Geradin, ed. The liberalization of state monopolies in the 
European Union and beyond. Kluwer Law International, pp. ix–xii. 

Geradin, D., 2006. Efficiency Claims in EC Competition Law and Sector-Specific Regulation The 
evolution of European competition law: whose regulation, which competition? In H. Ullrich, 
ed. The evolution of European competition law: whose regulation, which competition?. 
Edward Elgar. 

Geradin, D. & Henry, D., 2004. Competition Law in the New Member States-Where Do We 
Come From? Where Do We Go? In Modernisation and Enlargement: Two Major Challenges 
for EC Competition Law. Intersentia nv, pp. 273–310. 

http://www.docstoc.com/docs/28498545/Peter-Freeman-Speech-at-the-Law-


Geradin, D. & Henry, D., 2005. The EC fining policy for violations of competition law: An 
empirical review of the Commission decisional practice and the Community courts’ 
judgments. European Competition Journal, 1(2), pp.401–473. 

Geradin, D. & Petit, N., 2006. Judicial Remedies Under EC Competition Law: Complex Issues 
Arising from the Modernization Process. In Annual Proceedings of the Fordham Corporate 
Law Institute. 

Geradin, D. & Petit, N., 2012. Judicial review in European Union competition law: A quantitative 
and qualitative assessment. In M. Merola & J. Derenne, eds. The role of the court of justice 
of the european union in competition law cases. Bruylant, pp. 21–72. 

Gerard, D., 2010. EU Competition Policy after Lisbon : Time to Review the ‘State Action 
Doctrine’? Journal of European Competition Law & Practice, 1(3), pp.202–210. 

Gerard, D., 2013. Negotiated Remedies in the Modernization Era: the limits of effectiveness. In 
P. Lowe, M. Marquis, & G. Monti, eds. European Competition Law Annual. Hart Publishing, 
pp. 139–183. 

Gerard, D., 2012. The effects-based approach under Article 101 TFEU and its paradoxes: 
modernisation at war with itself? In J. Bourgeois & D. Waelbroeck, eds. Ten Years of 
Effects-Based Approach in EU Competition Law Enforcement. Bruylant, Brussels, pp. 17–
41. 

Gerard, D., 2011. Breaking the EU antitrust enforcement deadlock: Re-empowering the courts? 
European Law Review, 36(4), pp.457–479. 

Gerber, D., 1994. Constitutionalizing the Economy: German Neo-liberalism, Competition Law 
and the" New" Europe. The American Journal of Comparative Law, 42(1), pp.25–84. 

Gerber, D., 2009. Competition Law and the Institutional Embeddedness of Economics. In J. 
Drexl, L. Idot, & J. Moneger, eds. Economic Theory and Competition Law. Edward Elgar 
Publishing. 

Gerber, D.J., 1994. The Transformation of European Community Competition Law. Harvard 
International Law Journal, 35, pp.97–147. 

Gerber, D.J., 1998. Law and Competition in Twentieth Century Europe: Protecting Prometheus, 
Oxford University Press. 

Gerber, D.J., 2008. Two Forms of Modernization in European Competition Law. Fordham 
International Law Journal, 31(5), pp.1235–1265. 

Gerber, D.J., 2012. The goals of European competition law: some distortions in the literature - 
comment on Parret. In D. Zimmer, ed. The Goals of Competition Law. Edward Elgar 
Publishing, pp. 85–94. 

Gerbrandy, A., 2015. Addressing the Legitimacy Problem for Competition Authorities Taking into 
Account Non-Economic Values: the Position of the Dutch Competition Authority. European 
Law Review, 5, pp.769–781. 

 Geradin, D. & Henry, D., 2005. The EC fining policy for violations of competition law: An 
empirical review of the Commission decisional practice and the Community courts’ 
judgments. European Competition Journal, 1(2), pp.401–473. 

Geradin, D. & Petit, N., 2006. Judicial Remedies Under EC Competition Law: Complex Issues 
Arising from the Modernization Process. In Annual Proceedings of the Fordham Corporate 
Law Institute. 

Geradin, D. & Petit, N., 2012. Judicial review in European Union competition law: A quantitative 
and qualitative assessment. In M. Merola & J. Derenne, eds. The role of the court of justice 
of the european union in competition law cases. Bruylant, pp. 21–72. 

Gerard, D., 2010. EU Competition Policy after Lisbon : Time to Review the ‘State Action 
Doctrine’? Journal of European Competition Law & Practice, 1(3), pp.202–210. 

Gerard, D., 2013. Negotiated Remedies in the Modernization Era: the limits of effectiveness. In 
P. Lowe, M. Marquis, & G. Monti, eds. European Competition Law Annual. Hart Publishing, 
pp. 139–183. 

Gerard, D., 2012. The effects-based approach under Article 101 TFEU and its paradoxes: 
modernisation at war with itself? In J. Bourgeois & D. Waelbroeck, eds. Ten Years of 
Effects-Based Approach in EU Competition Law Enforcement. Bruylant, Brussels, pp. 17–
41. 

Gerard, D., 2011. Breaking the EU antitrust enforcement deadlock: Re-empowering the courts? 
European Law Review, 36(4), pp.457–479. 

Gerber, D., 1994. Constitutionalizing the Economy: German Neo-liberalism, Competition Law 
and the" New" Europe. The American Journal of Comparative Law, 42(1), pp.25–84. 

Gerber, D., 2009. Competition Law and the Institutional Embeddedness of Economics. In J. 
Drexl, L. Idot, & J. Moneger, eds. Economic Theory and Competition Law. Edward Elgar 
Publishing. 

Gerber, D.J., 1994. The Transformation of European Community Competition Law. Harvard 
International Law Journal, 35, pp.97–147. 

Gerber, D.J., 1998. Law and Competition in Twentieth Century Europe: Protecting Prometheus, 
Oxford University Press. 

Gerber, D.J., 2008. Two Forms of Modernization in European Competition Law. Fordham 
International Law Journal, 31(5), pp.1235–1265. 

Gerber, D.J., 2012. The goals of European competition law: some distortions in the literature - 
comment on Parret. In D. Zimmer, ed. The Goals of Competition Law. Edward Elgar 
Publishing, pp. 85–94. 

Gerbrandy, A., 2015. Addressing the Legitimacy Problem for Competition Authorities Taking into 
Account Non-Economic Values: the Position of the Dutch Competition Authority. European 
Law Review, 5, pp.769–781. 

 

Geradin, D. & Henry, D., 2005. The EC fining policy for violations of competition law: An 
empirical review of the Commission decisional practice and the Community courts’ 
judgments. European Competition Journal, 1(2), pp.401–473. 

Geradin, D. & Petit, N., 2006. Judicial Remedies Under EC Competition Law: Complex Issues 
Arising from the Modernization Process. In Annual Proceedings of the Fordham Corporate 
Law Institute. 

Geradin, D. & Petit, N., 2012. Judicial review in European Union competition law: A quantitative 
and qualitative assessment. In M. Merola & J. Derenne, eds. The role of the court of justice 
of the european union in competition law cases. Bruylant, pp. 21–72. 

Gerard, D., 2010. EU Competition Policy after Lisbon : Time to Review the ‘State Action 
Doctrine’? Journal of European Competition Law & Practice, 1(3), pp.202–210. 

Gerard, D., 2013. Negotiated Remedies in the Modernization Era: the limits of effectiveness. In 
P. Lowe, M. Marquis, & G. Monti, eds. European Competition Law Annual. Hart Publishing, 
pp. 139–183. 

Gerard, D., 2012. The effects-based approach under Article 101 TFEU and its paradoxes: 
modernisation at war with itself? In J. Bourgeois & D. Waelbroeck, eds. Ten Years of 
Effects-Based Approach in EU Competition Law Enforcement. Bruylant, Brussels, pp. 17–
41. 

Gerard, D., 2011. Breaking the EU antitrust enforcement deadlock: Re-empowering the courts? 
European Law Review, 36(4), pp.457–479. 

Gerber, D., 1994. Constitutionalizing the Economy: German Neo-liberalism, Competition Law 
and the" New" Europe. The American Journal of Comparative Law, 42(1), pp.25–84. 

Gerber, D., 2009. Competition Law and the Institutional Embeddedness of Economics. In J. 
Drexl, L. Idot, & J. Moneger, eds. Economic Theory and Competition Law. Edward Elgar 
Publishing. 

Gerber, D.J., 1994. The Transformation of European Community Competition Law. Harvard 
International Law Journal, 35, pp.97–147. 

Gerber, D.J., 1998. Law and Competition in Twentieth Century Europe: Protecting Prometheus, 
Oxford University Press. 

Gerber, D.J., 2008. Two Forms of Modernization in European Competition Law. Fordham 
International Law Journal, 31(5), pp.1235–1265. 

Gerber, D.J., 2012. The goals of European competition law: some distortions in the literature - 
comment on Parret. In D. Zimmer, ed. The Goals of Competition Law. Edward Elgar 
Publishing, pp. 85–94. 

Gerbrandy, A., 2015. Addressing the Legitimacy Problem for Competition Authorities Taking into 
Account Non-Economic Values: the Position of the Dutch Competition Authority. European 
Law Review, 5, pp.769–781. 

 



Gerbrandy, A. & Lachnit, E., 2013. Bid-rigging with gingerbread candy: adventures in the land 
of the Dutch construction cartel. In B. Rodger, ed. Landmark Cases in Competition Law 
Around the World in Fourteen Stories. Kluwer Law International, pp. 203–231. 

Gerse, J.E., 2010. Designing Agencies. In D. A. Farber & J. O’Connell, eds. Handbook on public 
choice and public law. Edward Elgar Publishing, p. 333. 

Ginsburg, D. & Haar, D., 2012. Resolving Conflicts between Competition and Other Values: The 
Roles of Courts and Other Institutions in the US and the EU. In P. Lowe & M. Marquis, eds. 
European Competition Law Annual. pp. 417–435. 

Gippini-Fournier, E., 2008. The modernisation of European competition law: first experiences 
with Regulation 1/2003. Community Report to the FIDE Congress 2008. 

Goyder, D.G., 2009. Goyders’s EC Competition Law, Oxford University Press. 

Graells, A.S., 2014. Monitor and the Competition and Markets Authority, Available at: 
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2528569. 

Graham, C., 2009. Judicial Review of the Decisions of the Competition Authorities and the 
Economic Regulators in the UK. In O. Essens, A. Gerbrandy, & S. Lavrijssen, eds. National 
Courts and the Standard of Review in Competition Law and Economic Regulation. Europa 
Law Publishing. 

Graupner, F., 2007. The Battle over the Role of European Competition Policy: now you see it, 
now you don’t. Competition Law Journal, 6(2), p.89. 

Graupner, R., 1965. German Antitrust Law. English translation in: The Rules of Competition in 
the European Economic Community, Martinus Nijhoff. 

Graupner, R., 2012. The Rules of Competition in the European Economic Community: A study of 
the Substantive Law on a Comparative Law Basis with Special Reference to Patent Licence 
Agreements and Sole Distributorship Agreemen, Springer Science & Business Media. 

Greaves, R., 1994. EC block exemption regulations, Chancery Law Publications. 

Greaves, R., 1991. Transport law of the European Community, Atlantic Highlands. 

Green, N., 1988. Article 85 in perspective: stretching jurisdiction, narrowing the concept of a 
restriction and plugging a few gaps. European Competition Law Review, 9(2), pp.190–206. 

der Groeben, H. Von, 1961. Policy on competition in the European Economic Community. 
Supplement to the Bulletin of the European Economic Community 7-8/61. 

der Groeben, H. Von, 1987. The European Community, The formative years. The struggle to 
establish the Common Market and the Political Union (1958-66), Office for Official 
Publications of the European Communities. 

Guidi, M., 2016. Competition Policy Enforcement in EU Member States, Springer. 

Gyselen, L., 1984. Vertical restraints in the distribution process: strength and weakness of the 
free rider rationale under EEC competition law. Common Market Law Review, 21(4), 
pp.647–668. 

 

Gerbrandy, A. & Lachnit, E., 2013. Bid-rigging with gingerbread candy: adventures in the land 
of the Dutch construction cartel. In B. Rodger, ed. Landmark Cases in Competition Law 
Around the World in Fourteen Stories. Kluwer Law International, pp. 203–231. 

Gerse, J.E., 2010. Designing Agencies. In D. A. Farber & J. O’Connell, eds. Handbook on public 
choice and public law. Edward Elgar Publishing, p. 333. 

Ginsburg, D. & Haar, D., 2012. Resolving Conflicts between Competition and Other Values: The 
Roles of Courts and Other Institutions in the US and the EU. In P. Lowe & M. Marquis, eds. 
European Competition Law Annual. pp. 417–435. 

Gippini-Fournier, E., 2008. The modernisation of European competition law: first experiences 
with Regulation 1/2003. Community Report to the FIDE Congress 2008. 

Goyder, D.G., 2009. Goyders’s EC Competition Law, Oxford University Press. 

Graells, A.S., 2014. Monitor and the Competition and Markets Authority, Available at: 
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2528569. 

Graham, C., 2009. Judicial Review of the Decisions of the Competition Authorities and the 
Economic Regulators in the UK. In O. Essens, A. Gerbrandy, & S. Lavrijssen, eds. National 
Courts and the Standard of Review in Competition Law and Economic Regulation. Europa 
Law Publishing. 

Graupner, F., 2007. The Battle over the Role of European Competition Policy: now you see it, 
now you don’t. Competition Law Journal, 6(2), p.89. 

Graupner, R., 1965. German Antitrust Law. English translation in: The Rules of Competition in 
the European Economic Community, Martinus Nijhoff. 

Graupner, R., 2012. The Rules of Competition in the European Economic Community: A study of 
the Substantive Law on a Comparative Law Basis with Special Reference to Patent Licence 
Agreements and Sole Distributorship Agreemen, Springer Science & Business Media. 

Greaves, R., 1994. EC block exemption regulations, Chancery Law Publications. 

Greaves, R., 1991. Transport law of the European Community, Atlantic Highlands. 

Green, N., 1988. Article 85 in perspective: stretching jurisdiction, narrowing the concept of a 
restriction and plugging a few gaps. European Competition Law Review, 9(2), pp.190–206. 

der Groeben, H. Von, 1961. Policy on competition in the European Economic Community. 
Supplement to the Bulletin of the European Economic Community 7-8/61. 

der Groeben, H. Von, 1987. The European Community, The formative years. The struggle to 
establish the Common Market and the Political Union (1958-66), Office for Official 
Publications of the European Communities. 

Guidi, M., 2016. Competition Policy Enforcement in EU Member States, Springer. 

Gyselen, L., 1984. Vertical restraints in the distribution process: strength and weakness of the 
free rider rationale under EEC competition law. Common Market Law Review, 21(4), 
pp.647–668. 

 

Gerbrandy, A. & Lachnit, E., 2013. Bid-rigging with gingerbread candy: adventures in the land 
of the Dutch construction cartel. In B. Rodger, ed. Landmark Cases in Competition Law 
Around the World in Fourteen Stories. Kluwer Law International, pp. 203–231. 

Gerse, J.E., 2010. Designing Agencies. In D. A. Farber & J. O’Connell, eds. Handbook on public 
choice and public law. Edward Elgar Publishing, p. 333. 

Ginsburg, D. & Haar, D., 2012. Resolving Conflicts between Competition and Other Values: The 
Roles of Courts and Other Institutions in the US and the EU. In P. Lowe & M. Marquis, eds. 
European Competition Law Annual. pp. 417–435. 

Gippini-Fournier, E., 2008. The modernisation of European competition law: first experiences 
with Regulation 1/2003. Community Report to the FIDE Congress 2008. 

Goyder, D.G., 2009. Goyders’s EC Competition Law, Oxford University Press. 

Graells, A.S., 2014. Monitor and the Competition and Markets Authority, Available at: 
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2528569. 

Graham, C., 2009. Judicial Review of the Decisions of the Competition Authorities and the 
Economic Regulators in the UK. In O. Essens, A. Gerbrandy, & S. Lavrijssen, eds. National 
Courts and the Standard of Review in Competition Law and Economic Regulation. Europa 
Law Publishing. 

Graupner, F., 2007. The Battle over the Role of European Competition Policy: now you see it, 
now you don’t. Competition Law Journal, 6(2), p.89. 

Graupner, R., 1965. German Antitrust Law. English translation in: The Rules of Competition in 
the European Economic Community, Martinus Nijhoff. 

Graupner, R., 2012. The Rules of Competition in the European Economic Community: A study of 
the Substantive Law on a Comparative Law Basis with Special Reference to Patent Licence 
Agreements and Sole Distributorship Agreemen, Springer Science & Business Media. 

Greaves, R., 1994. EC block exemption regulations, Chancery Law Publications. 

Greaves, R., 1991. Transport law of the European Community, Atlantic Highlands. 

Green, N., 1988. Article 85 in perspective: stretching jurisdiction, narrowing the concept of a 
restriction and plugging a few gaps. European Competition Law Review, 9(2), pp.190–206. 

der Groeben, H. Von, 1961. Policy on competition in the European Economic Community. 
Supplement to the Bulletin of the European Economic Community 7-8/61. 

der Groeben, H. Von, 1987. The European Community, The formative years. The struggle to 
establish the Common Market and the Political Union (1958-66), Office for Official 
Publications of the European Communities. 

Guidi, M., 2016. Competition Policy Enforcement in EU Member States, Springer. 

Gyselen, L., 1984. Vertical restraints in the distribution process: strength and weakness of the 
free rider rationale under EEC competition law. Common Market Law Review, 21(4), 
pp.647–668. 

 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2528569.


Gyselen, L., 1989. State action and the effectiveness of the EEC Treaty’s competition provisions. 
Common Market Law Review, (26), pp.33–60. 

Gyselen, L., 1993. Anti-competitive state measures under the EC Treaty: towards a substantive 
legality standard. European Law Review Competition, Supp (Comp, pp.55–89. 

Gyselen, L., 1994. The emerging interface between Competition Policy and Environmental Policy 
in the EC. In J. Cameron, P. Demaret, & D. Geradin, eds. Trade and the Environment: The 
search for balance. Cameron May. 

Gyselen, L., 2002. The substantive legality test under article 81-3 EC treaty—revisited in light of 
the commission’s modernization initiative. In A. von Bogdanady, P. C. Mavroidis, & Y. Mény, 
eds. European integration and international co-ordination: studies in transnational economic 
law in honour of Claus-Dieter Ehlermann. Kluwer Law International, pp. 181–197. 

Hall, M., 2011. Coding Case Law for Public Health Law Evaluation. Public Health Law Research: 
Theory and Methods, Available at: https://ssrn.com/abstract=1979780. 

Hall, M. & Wright, R., 2008. Systematic content analysis of judicial opinions. California Law 
Review, 96(1), pp.63–122. 

Hart, H.L.A. & Green, L., 2012. The concept of law Third Edit., Oxford University Press. 

Hauteclocque, A. de, 2009. Legal uncertainty and competition policy in European deregulated 
electricity markets: the case of long-term exclusive supply contracts. World Competition, 
32(1), p.91–112. 

Hawk, B.E., 1972. Antitrust in the EEC - The First Decade. Fordham Law Review, 41(2), 
pp.229–292. 

Hawk, B.E. & Denaeier, N., 2001. The Development of Articles 81 and 82 EC Treaty: Legal 
Certainty. In C. D. Ehlermann & I. Atansiu, eds. European Competition Law Annual 2000: 
The Modernisation of EC Antitrust Policy. Hart Publishing, pp. 129–144. 

Hawk, B.E., 1988. The American (Anti-trust) Revolution: Lessons for the EEC. European 
Competition Law Review, 9(1), pp.53–87. 

Hawk, B.E., 1995. System failure: vertical restraints and EC competition law. Common Market 
Law Review, 32(4), pp.973–989. 

Heath, G. et al., 2012. Paediatric “care closer to home”: stake-holder views and barriers to 
implementation. Health & place, 18(5), pp.1068–1073. 

Hegymegi-Barakonyi, Z. et all, 2009. Hungary report to the LIDC conference 2009. Available at: 
http://www.ligue.org/index.php?page=vienna-september-2009. 

Heide-Jorgensen, C., 2013. The relationship between Article 101(1) TFEU and Article 101(3) 
TFEU. In C. Heide-Jorgensen, ed. Aims and Values in Competition Law. Copenhagen: Djøf 
Publishing, pp. 91–114. 

Heimler, A. & Mehta, K., 2015. Violations of Antitrust Provisions: The Optimal Level of Fines for 
Achieving Deterrence. World Competition, 5(1), pp.103–119. 

 Gyselen, L., 1989. State action and the effectiveness of the EEC Treaty’s competition provisions. 
Common Market Law Review, (26), pp.33–60. 

Gyselen, L., 1993. Anti-competitive state measures under the EC Treaty: towards a substantive 
legality standard. European Law Review Competition, Supp (Comp, pp.55–89. 

Gyselen, L., 1994. The emerging interface between Competition Policy and Environmental Policy 
in the EC. In J. Cameron, P. Demaret, & D. Geradin, eds. Trade and the Environment: The 
search for balance. Cameron May. 

Gyselen, L., 2002. The substantive legality test under article 81-3 EC treaty—revisited in light of 
the commission’s modernization initiative. In A. von Bogdanady, P. C. Mavroidis, & Y. Mény, 
eds. European integration and international co-ordination: studies in transnational economic 
law in honour of Claus-Dieter Ehlermann. Kluwer Law International, pp. 181–197. 

Hall, M., 2011. Coding Case Law for Public Health Law Evaluation. Public Health Law Research: 
Theory and Methods, Available at: https://ssrn.com/abstract=1979780. 

Hall, M. & Wright, R., 2008. Systematic content analysis of judicial opinions. California Law 
Review, 96(1), pp.63–122. 

Hart, H.L.A. & Green, L., 2012. The concept of law Third Edit., Oxford University Press. 

Hauteclocque, A. de, 2009. Legal uncertainty and competition policy in European deregulated 
electricity markets: the case of long-term exclusive supply contracts. World Competition, 
32(1), p.91–112. 

Hawk, B.E., 1972. Antitrust in the EEC - The First Decade. Fordham Law Review, 41(2), 
pp.229–292. 

Hawk, B.E. & Denaeier, N., 2001. The Development of Articles 81 and 82 EC Treaty: Legal 
Certainty. In C. D. Ehlermann & I. Atansiu, eds. European Competition Law Annual 2000: 
The Modernisation of EC Antitrust Policy. Hart Publishing, pp. 129–144. 

Hawk, B.E., 1988. The American (Anti-trust) Revolution: Lessons for the EEC. European 
Competition Law Review, 9(1), pp.53–87. 

Hawk, B.E., 1995. System failure: vertical restraints and EC competition law. Common Market 
Law Review, 32(4), pp.973–989. 

Heath, G. et al., 2012. Paediatric “care closer to home”: stake-holder views and barriers to 
implementation. Health & place, 18(5), pp.1068–1073. 

Hegymegi-Barakonyi, Z. et all, 2009. Hungary report to the LIDC conference 2009. Available at: 
http://www.ligue.org/index.php?page=vienna-september-2009. 

Heide-Jorgensen, C., 2013. The relationship between Article 101(1) TFEU and Article 101(3) 
TFEU. In C. Heide-Jorgensen, ed. Aims and Values in Competition Law. Copenhagen: Djøf 
Publishing, pp. 91–114. 

Heimler, A. & Mehta, K., 2015. Violations of Antitrust Provisions: The Optimal Level of Fines for 
Achieving Deterrence. World Competition, 5(1), pp.103–119. 

 

Gyselen, L., 1989. State action and the effectiveness of the EEC Treaty’s competition provisions. 
Common Market Law Review, (26), pp.33–60. 

Gyselen, L., 1993. Anti-competitive state measures under the EC Treaty: towards a substantive 
legality standard. European Law Review Competition, Supp (Comp, pp.55–89. 

Gyselen, L., 1994. The emerging interface between Competition Policy and Environmental Policy 
in the EC. In J. Cameron, P. Demaret, & D. Geradin, eds. Trade and the Environment: The 
search for balance. Cameron May. 

Gyselen, L., 2002. The substantive legality test under article 81-3 EC treaty—revisited in light of 
the commission’s modernization initiative. In A. von Bogdanady, P. C. Mavroidis, & Y. Mény, 
eds. European integration and international co-ordination: studies in transnational economic 
law in honour of Claus-Dieter Ehlermann. Kluwer Law International, pp. 181–197. 

Hall, M., 2011. Coding Case Law for Public Health Law Evaluation. Public Health Law Research: 
Theory and Methods, Available at: https://ssrn.com/abstract=1979780. 

Hall, M. & Wright, R., 2008. Systematic content analysis of judicial opinions. California Law 
Review, 96(1), pp.63–122. 

Hart, H.L.A. & Green, L., 2012. The concept of law Third Edit., Oxford University Press. 

Hauteclocque, A. de, 2009. Legal uncertainty and competition policy in European deregulated 
electricity markets: the case of long-term exclusive supply contracts. World Competition, 
32(1), p.91–112. 

Hawk, B.E., 1972. Antitrust in the EEC - The First Decade. Fordham Law Review, 41(2), 
pp.229–292. 

Hawk, B.E. & Denaeier, N., 2001. The Development of Articles 81 and 82 EC Treaty: Legal 
Certainty. In C. D. Ehlermann & I. Atansiu, eds. European Competition Law Annual 2000: 
The Modernisation of EC Antitrust Policy. Hart Publishing, pp. 129–144. 

Hawk, B.E., 1988. The American (Anti-trust) Revolution: Lessons for the EEC. European 
Competition Law Review, 9(1), pp.53–87. 

Hawk, B.E., 1995. System failure: vertical restraints and EC competition law. Common Market 
Law Review, 32(4), pp.973–989. 

Heath, G. et al., 2012. Paediatric “care closer to home”: stake-holder views and barriers to 
implementation. Health & place, 18(5), pp.1068–1073. 

Hegymegi-Barakonyi, Z. et all, 2009. Hungary report to the LIDC conference 2009. Available at: 
http://www.ligue.org/index.php?page=vienna-september-2009. 

Heide-Jorgensen, C., 2013. The relationship between Article 101(1) TFEU and Article 101(3) 
TFEU. In C. Heide-Jorgensen, ed. Aims and Values in Competition Law. Copenhagen: Djøf 
Publishing, pp. 91–114. 

Heimler, A. & Mehta, K., 2015. Violations of Antitrust Provisions: The Optimal Level of Fines for 
Achieving Deterrence. World Competition, 5(1), pp.103–119. 

 

https://ssrn.com/abstract
http://www.ligue.org/index.php?page=vienna-september-2009.


Heinz, S., 2016. Online Booking Platforms and EU Competition Law in the Wake of the German 
Bundeskartellamt’s Booking. com Infringement Decision. Journal of European Competition 
Law & Practice, 7(8), pp.530–536. 

Heitzer, B., 2008. Consumer welfare as a standard of competition policy. Speech in the 
European Competition Day. 

Hengeler Mueller Weitzel Wirtz Law Firm, 2000. German Antitrust Law. English translation. 
Available at: http://www.iuscomp.org/gla/statutes/GWB.htm. 

Holmberg, T., France: Penal Code of 1810, English translation. Available at: https://www. 
napoleonseries.org/research/government/france/penalcode/c_penalcode3b.html. 

Holmes, M. & Davey, L., 2007. A Practical Guide to National Competition Rules across Europe 
(Second Edition), Kluwer Law International. 

Hornsby, S.B., 1987. Competition Policy in the 80s: More Policy Less Competition. European 
Law Review, 12(2), pp.79–101. 

Horváth, B. & Tóth, T., 2016. Antitrust cases in the financial services sector - an overview of 
seminal Hungarian and EU cases. Nr. 2016/6., 

Hunold, M., 2016. Best Price Clauses: What Policy as Regards Online Platforms? Journal of 
European Competition Law & Practice, 8(2), pp.119–125. 

Hyman, D.A. & Kovacic, W.E., 2013. Competition Agencies with Complex Policy Portfolios: 
Divide or Conquer? Concurrences, 9(9). 

Ibrahim, A., 2015. A re-evaluation of the concept of economic activity for the purpose of EU 
competition rules: the need for modernisation. European Competition Journal, 11(1), 
pp.265–286. 

Idot, L., 2015. Reform of Regulation 1/2003: Power to set priorities. Concurrences, 3–2015, 
pp.51–58. 

Israel, A. & Jakobs, M., 2015. Germany: Challenges from New Online Practices to Established 
Competition Law Principles. Journal of European Competition Law & Practice, 6(8), 
pp.588–594. 

Jacquemin, A., 1999. Theories of Industrial Organization and Competition Policy. In 
Competition, Efficiency, and Welfare. Boston, MA: Springer, pp. 199–222. 

Jennings, H., 2015. Prioritisation in Antitrust Enforcement - a Finger in Many Pies. competition 
law international, 1, p.29. 

Jenny, F., 1990. French competition policy in perspective. In K. George et al., eds. Competition 
Policy in Europe and North America: Economic Issues and Institutions. Harwood Academic 
Publishers, pp. 146–188. 

Jenny, F., 2015. Worst Decision of the EU Court of Justice: The Alrosa Judgment in Context and 
the Future of Commitment Decisions. Fordham International Law Journal, 38(3), pp.701–
770. 

 Heinz, S., 2016. Online Booking Platforms and EU Competition Law in the Wake of the German 
Bundeskartellamt’s Booking. com Infringement Decision. Journal of European Competition 
Law & Practice, 7(8), pp.530–536. 

Heitzer, B., 2008. Consumer welfare as a standard of competition policy. Speech in the 
European Competition Day. 

Hengeler Mueller Weitzel Wirtz Law Firm, 2000. German Antitrust Law. English translation. 
Available at: http://www.iuscomp.org/gla/statutes/GWB.htm. 

Holmberg, T., France: Penal Code of 1810, English translation. Available at: https://www. 
napoleonseries.org/research/government/france/penalcode/c_penalcode3b.html. 

Holmes, M. & Davey, L., 2007. A Practical Guide to National Competition Rules across Europe 
(Second Edition), Kluwer Law International. 

Hornsby, S.B., 1987. Competition Policy in the 80s: More Policy Less Competition. European 
Law Review, 12(2), pp.79–101. 

Horváth, B. & Tóth, T., 2016. Antitrust cases in the financial services sector - an overview of 
seminal Hungarian and EU cases. Nr. 2016/6., 

Hunold, M., 2016. Best Price Clauses: What Policy as Regards Online Platforms? Journal of 
European Competition Law & Practice, 8(2), pp.119–125. 

Hyman, D.A. & Kovacic, W.E., 2013. Competition Agencies with Complex Policy Portfolios: 
Divide or Conquer? Concurrences, 9(9). 

Ibrahim, A., 2015. A re-evaluation of the concept of economic activity for the purpose of EU 
competition rules: the need for modernisation. European Competition Journal, 11(1), 
pp.265–286. 

Idot, L., 2015. Reform of Regulation 1/2003: Power to set priorities. Concurrences, 3–2015, 
pp.51–58. 

Israel, A. & Jakobs, M., 2015. Germany: Challenges from New Online Practices to Established 
Competition Law Principles. Journal of European Competition Law & Practice, 6(8), 
pp.588–594. 

Jacquemin, A., 1999. Theories of Industrial Organization and Competition Policy. In 
Competition, Efficiency, and Welfare. Boston, MA: Springer, pp. 199–222. 

Jennings, H., 2015. Prioritisation in Antitrust Enforcement - a Finger in Many Pies. competition 
law international, 1, p.29. 

Jenny, F., 1990. French competition policy in perspective. In K. George et al., eds. Competition 
Policy in Europe and North America: Economic Issues and Institutions. Harwood Academic 
Publishers, pp. 146–188. 

Jenny, F., 2015. Worst Decision of the EU Court of Justice: The Alrosa Judgment in Context and 
the Future of Commitment Decisions. Fordham International Law Journal, 38(3), pp.701–
770. 

 

Heinz, S., 2016. Online Booking Platforms and EU Competition Law in the Wake of the German 
Bundeskartellamt’s Booking. com Infringement Decision. Journal of European Competition 
Law & Practice, 7(8), pp.530–536. 

Heitzer, B., 2008. Consumer welfare as a standard of competition policy. Speech in the 
European Competition Day. 

Hengeler Mueller Weitzel Wirtz Law Firm, 2000. German Antitrust Law. English translation. 
Available at: http://www.iuscomp.org/gla/statutes/GWB.htm. 

Holmberg, T., France: Penal Code of 1810, English translation. Available at: https://www. 
napoleonseries.org/research/government/france/penalcode/c_penalcode3b.html. 

Holmes, M. & Davey, L., 2007. A Practical Guide to National Competition Rules across Europe 
(Second Edition), Kluwer Law International. 

Hornsby, S.B., 1987. Competition Policy in the 80s: More Policy Less Competition. European 
Law Review, 12(2), pp.79–101. 

Horváth, B. & Tóth, T., 2016. Antitrust cases in the financial services sector - an overview of 
seminal Hungarian and EU cases. Nr. 2016/6., 

Hunold, M., 2016. Best Price Clauses: What Policy as Regards Online Platforms? Journal of 
European Competition Law & Practice, 8(2), pp.119–125. 

Hyman, D.A. & Kovacic, W.E., 2013. Competition Agencies with Complex Policy Portfolios: 
Divide or Conquer? Concurrences, 9(9). 

Ibrahim, A., 2015. A re-evaluation of the concept of economic activity for the purpose of EU 
competition rules: the need for modernisation. European Competition Journal, 11(1), 
pp.265–286. 

Idot, L., 2015. Reform of Regulation 1/2003: Power to set priorities. Concurrences, 3–2015, 
pp.51–58. 

Israel, A. & Jakobs, M., 2015. Germany: Challenges from New Online Practices to Established 
Competition Law Principles. Journal of European Competition Law & Practice, 6(8), 
pp.588–594. 

Jacquemin, A., 1999. Theories of Industrial Organization and Competition Policy. In 
Competition, Efficiency, and Welfare. Boston, MA: Springer, pp. 199–222. 

Jennings, H., 2015. Prioritisation in Antitrust Enforcement - a Finger in Many Pies. competition 
law international, 1, p.29. 

Jenny, F., 1990. French competition policy in perspective. In K. George et al., eds. Competition 
Policy in Europe and North America: Economic Issues and Institutions. Harwood Academic 
Publishers, pp. 146–188. 

Jenny, F., 2015. Worst Decision of the EU Court of Justice: The Alrosa Judgment in Context and 
the Future of Commitment Decisions. Fordham International Law Journal, 38(3), pp.701–
770. 

 

http://www.iuscomp.org/gla/statutes/GWB.htm.
http://napoleonseries.org/research/government/france/penalcode/c_penalcode3b.html.


Joliet, R., 1967. The rule of reason in antitrust law; American, German and Common Market 
laws in comparative perspective, Springer. 

Joliet, R., 1988. National Anti-competitive legislation and community law . Fordham International 
Law Journal, 12(2), pp.163–188. 

Jones, A., 2010. The Journey toward an Effects-Based Approach under Article 101 TFEU—The 
Case of Hardcore Restraints. The Antitrust Bulletin, 55(4), pp.783–818. 

Jones, A., 2017. Brexit: Implications for UK Competition Law., Available at: 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2923725. 

Kalbfleisch, P., 2011. Aiming for Alliance: Competition Law and Consumer Welfare. Journal of 
European Competition Law & Practice, 2(2), pp.108–116. 

Kalintiri, A., 2016. What’s in a name? The marginal standard of review of “complex economic 
assessments” in EU competition enforcement. Common Market Law Review, 53(5), 
pp.1283–1316. 

Kassim, H. & Wright, K., 2009. Bringing regulatory processes back in: The reform of EU 
antitrust and merger control. West European Politics, 32(4), pp.738–755. 

Kieran, F., 2013. A Separation of Powers Approach to Non-efficiency Goals in EU Competition 
Law. European Public Law, 19(1), pp.189–208. 

Kingston, S., 2001. A" new division of responsibilities" in the proposed regulation to modernise 
the rules implementing Articles 81 and 82 EC? A warning call. European Competition Law 
Review, 22(8), pp.340–350. 

Kingston, S., 2010. Integrating Environmental Protection and EU Competition Law: Why 
Competition Isn’t Special. European Law Journal, 16(6), pp.780–805. 

Kingston, S., 2011. Greening EU competition law and policy, Cambridge University Press. 

Kjolbye, L., 2004. The new commission guidelines on the application of article 81 (3): an 
economic approach to article 81. European Competition Law Review, 81(3), pp.1–13. 

Klees, A., 2006. Breaking the Habits: The German Competition Law after the 7th Amendment to 
the Act against restraints of Competition (GWB). German Law Journal, 7(4), pp.399–420. 

Kleine, M. & Rübel, C., 2015. Pharmaceutical Antitrust in 29 jurisdictions worldwide - Germany, 

Kloosterhuis, E., 2017. Defining non-economic activities in competition law. European 
Competition Journal, 13(1), pp.117–149. 

Komninos, A., 2005. Non-competition concerns: resolution of conflicts in the integrated Article 
81 EC, Available at: https://www.law.ox.ac.uk/sites/files/oxlaw/cclp_l_08-05.pdf. 

Korah, V., 1981. Comfort Letters-Reflections on the Perfume Cases. European Law Review, 6, 
pp.14–39. 

Korah, V., 1981. The Rise and Fall of Provisional Validity--The Need for a Rule of Reason in EEC 
Antitrust. Northwestern Journal of International Law and Business, 3, pp.320–357. 

Korah, V., 1982. Competition law of Britain and the Common Market, BRILL. Joliet, R., 1967. The rule of reason in antitrust law; American, German and Common Market 
laws in comparative perspective, Springer. 

Joliet, R., 1988. National Anti-competitive legislation and community law . Fordham International 
Law Journal, 12(2), pp.163–188. 

Jones, A., 2010. The Journey toward an Effects-Based Approach under Article 101 TFEU—The 
Case of Hardcore Restraints. The Antitrust Bulletin, 55(4), pp.783–818. 

Jones, A., 2017. Brexit: Implications for UK Competition Law., Available at: 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2923725. 

Kalbfleisch, P., 2011. Aiming for Alliance: Competition Law and Consumer Welfare. Journal of 
European Competition Law & Practice, 2(2), pp.108–116. 

Kalintiri, A., 2016. What’s in a name? The marginal standard of review of “complex economic 
assessments” in EU competition enforcement. Common Market Law Review, 53(5), 
pp.1283–1316. 

Kassim, H. & Wright, K., 2009. Bringing regulatory processes back in: The reform of EU 
antitrust and merger control. West European Politics, 32(4), pp.738–755. 

Kieran, F., 2013. A Separation of Powers Approach to Non-efficiency Goals in EU Competition 
Law. European Public Law, 19(1), pp.189–208. 

Kingston, S., 2001. A" new division of responsibilities" in the proposed regulation to modernise 
the rules implementing Articles 81 and 82 EC? A warning call. European Competition Law 
Review, 22(8), pp.340–350. 

Kingston, S., 2010. Integrating Environmental Protection and EU Competition Law: Why 
Competition Isn’t Special. European Law Journal, 16(6), pp.780–805. 

Kingston, S., 2011. Greening EU competition law and policy, Cambridge University Press. 

Kjolbye, L., 2004. The new commission guidelines on the application of article 81 (3): an 
economic approach to article 81. European Competition Law Review, 81(3), pp.1–13. 

Klees, A., 2006. Breaking the Habits: The German Competition Law after the 7th Amendment to 
the Act against restraints of Competition (GWB). German Law Journal, 7(4), pp.399–420. 

Kleine, M. & Rübel, C., 2015. Pharmaceutical Antitrust in 29 jurisdictions worldwide - Germany, 

Kloosterhuis, E., 2017. Defining non-economic activities in competition law. European 
Competition Journal, 13(1), pp.117–149. 

Komninos, A., 2005. Non-competition concerns: resolution of conflicts in the integrated Article 
81 EC, Available at: https://www.law.ox.ac.uk/sites/files/oxlaw/cclp_l_08-05.pdf. 

Korah, V., 1981. Comfort Letters-Reflections on the Perfume Cases. European Law Review, 6, 
pp.14–39. 

Korah, V., 1981. The Rise and Fall of Provisional Validity--The Need for a Rule of Reason in EEC 
Antitrust. Northwestern Journal of International Law and Business, 3, pp.320–357. 

Korah, V., 1982. Competition law of Britain and the Common Market, BRILL. 

Joliet, R., 1967. The rule of reason in antitrust law; American, German and Common Market 
laws in comparative perspective, Springer. 

Joliet, R., 1988. National Anti-competitive legislation and community law . Fordham International 
Law Journal, 12(2), pp.163–188. 

Jones, A., 2010. The Journey toward an Effects-Based Approach under Article 101 TFEU—The 
Case of Hardcore Restraints. The Antitrust Bulletin, 55(4), pp.783–818. 

Jones, A., 2017. Brexit: Implications for UK Competition Law., Available at: 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2923725. 

Kalbfleisch, P., 2011. Aiming for Alliance: Competition Law and Consumer Welfare. Journal of 
European Competition Law & Practice, 2(2), pp.108–116. 

Kalintiri, A., 2016. What’s in a name? The marginal standard of review of “complex economic 
assessments” in EU competition enforcement. Common Market Law Review, 53(5), 
pp.1283–1316. 

Kassim, H. & Wright, K., 2009. Bringing regulatory processes back in: The reform of EU 
antitrust and merger control. West European Politics, 32(4), pp.738–755. 

Kieran, F., 2013. A Separation of Powers Approach to Non-efficiency Goals in EU Competition 
Law. European Public Law, 19(1), pp.189–208. 

Kingston, S., 2001. A" new division of responsibilities" in the proposed regulation to modernise 
the rules implementing Articles 81 and 82 EC? A warning call. European Competition Law 
Review, 22(8), pp.340–350. 

Kingston, S., 2010. Integrating Environmental Protection and EU Competition Law: Why 
Competition Isn’t Special. European Law Journal, 16(6), pp.780–805. 

Kingston, S., 2011. Greening EU competition law and policy, Cambridge University Press. 

Kjolbye, L., 2004. The new commission guidelines on the application of article 81 (3): an 
economic approach to article 81. European Competition Law Review, 81(3), pp.1–13. 

Klees, A., 2006. Breaking the Habits: The German Competition Law after the 7th Amendment to 
the Act against restraints of Competition (GWB). German Law Journal, 7(4), pp.399–420. 

Kleine, M. & Rübel, C., 2015. Pharmaceutical Antitrust in 29 jurisdictions worldwide - Germany, 

Kloosterhuis, E., 2017. Defining non-economic activities in competition law. European 
Competition Journal, 13(1), pp.117–149. 

Komninos, A., 2005. Non-competition concerns: resolution of conflicts in the integrated Article 
81 EC, Available at: https://www.law.ox.ac.uk/sites/files/oxlaw/cclp_l_08-05.pdf. 

Korah, V., 1981. Comfort Letters-Reflections on the Perfume Cases. European Law Review, 6, 
pp.14–39. 

Korah, V., 1981. The Rise and Fall of Provisional Validity--The Need for a Rule of Reason in EEC 
Antitrust. Northwestern Journal of International Law and Business, 3, pp.320–357. 

Korah, V., 1982. Competition law of Britain and the Common Market, BRILL. 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2923725.
https://www.law.ox.ac.uk/sites/files/oxlaw/cclp_l_08-05.pdf.


Korah, V., 2001. The interface between intellectual property and antitrust: The European 
experience. Antitrust Law Journal, 69(3), pp.801–839. 

Kort, F., 1963. Content analysis of judicial opinions and rules of law. In G. A. Schubert & V. 
Aubert, eds. Judicial Decision Making. Free Press of Glencoe, pp. 133–197. 

Kovacic, W.E., 2015. A Case for Capping the Dosage: Leniency and Competition Authority 
Governance. In C. Beaton-Welles & C. Tran, eds. Anti-Cartel Enforcement in a 
Contemporary Age: Leniency Religion. Bloomsbury Publishing, pp. 123–135. 

Kovacic, W.E., 2015. Creating a Respected Brand: How Regulatory Agencies Signal Quality. 
George Mason Law Review, 22(2), pp.237–259. 

Kovacic, W.E., Hollman, H.M. & Grant, P., 2011. How Does Your Competition Agency Measure 
Up? European Competition Journal, 7(1), pp.25–45. 

Kovacs, A., Toth, T. & Forgacs, A., 2016. Effects of European Soft Law at National 
Administrative Courts. Loyola University Chicago International Law Review, 14(1), p.1. 

Kovács, C. & Reindl, A.P., 2013. he evolution of the Hungarian competition regime: 2 decades 
of dynamic change and continuity. In D. Lewis, ed. Building New Competition Law 
Regimes: Selected Essays. Edward Elgar Publishing, pp. 26–80. 

Kroes, N., 2007. Fact-based competition policy - the contribution of sector inquiries to better 
regulation, priority setting and detection. Speech in the 13th International Conference on 
Competition and the 14th European Competition Day SPEECH/07/186. 

Kroes, N., 2009. Many achievements, more to do. Opening speech at International Bar 
Association conference: “Private and public enforcement of EU competition law - 5 years 
on”. SPEECH/09/106. 

Kuenzler, A. & Warlouzet, L., 2013. National Traditions of Competition Law: A Belated 
Europeanization through Convergence? In K. K. P. and H. Schweitzer, ed. The Historical 
Foundations of EU Competition Law. Oxford University Press. 

Kuhn, K.U., 1997. Germany. In E. M. Graham & J. D. Richardson, eds. Global Competition 
Policy. Peterson Institute. 

Lachnit, E., 2016. Alternative Enforcement of Competition Law. Dissertation. 

Lamadrid, A., 2015. In no man’s land- Case T-355/13, easyJet. Available at: 
https://chillingcompetition.com/2015/01/27/in-no-mans-land-case-t-35513-easyjet/. 

Lanza, E., 2015. Mixed Bodies and Competition: Balancing Public Measures and Private 
Interests. A Snapshot of the API’s Judgment. Italian Antitrust Review, 2(1), pp.193–197. 

Larouche, P., 2013. Legal emulation between regulatory competition and comparative law. In P. 
Larouche & P. Cserne, eds. National Legal Systems and Globalization. TMC Asser Press, pp. 
247–287. 

Lasserre, B., 2009. The new French competition law enforcement regime. Competition Law 
International, 5, p.15. 

 Korah, V., 2001. The interface between intellectual property and antitrust: The European 
experience. Antitrust Law Journal, 69(3), pp.801–839. 

Kort, F., 1963. Content analysis of judicial opinions and rules of law. In G. A. Schubert & V. 
Aubert, eds. Judicial Decision Making. Free Press of Glencoe, pp. 133–197. 

Kovacic, W.E., 2015. A Case for Capping the Dosage: Leniency and Competition Authority 
Governance. In C. Beaton-Welles & C. Tran, eds. Anti-Cartel Enforcement in a 
Contemporary Age: Leniency Religion. Bloomsbury Publishing, pp. 123–135. 

Kovacic, W.E., 2015. Creating a Respected Brand: How Regulatory Agencies Signal Quality. 
George Mason Law Review, 22(2), pp.237–259. 

Kovacic, W.E., Hollman, H.M. & Grant, P., 2011. How Does Your Competition Agency Measure 
Up? European Competition Journal, 7(1), pp.25–45. 

Kovacs, A., Toth, T. & Forgacs, A., 2016. Effects of European Soft Law at National 
Administrative Courts. Loyola University Chicago International Law Review, 14(1), p.1. 

Kovács, C. & Reindl, A.P., 2013. he evolution of the Hungarian competition regime: 2 decades 
of dynamic change and continuity. In D. Lewis, ed. Building New Competition Law 
Regimes: Selected Essays. Edward Elgar Publishing, pp. 26–80. 

Kroes, N., 2007. Fact-based competition policy - the contribution of sector inquiries to better 
regulation, priority setting and detection. Speech in the 13th International Conference on 
Competition and the 14th European Competition Day SPEECH/07/186. 

Kroes, N., 2009. Many achievements, more to do. Opening speech at International Bar 
Association conference: “Private and public enforcement of EU competition law - 5 years 
on”. SPEECH/09/106. 

Kuenzler, A. & Warlouzet, L., 2013. National Traditions of Competition Law: A Belated 
Europeanization through Convergence? In K. K. P. and H. Schweitzer, ed. The Historical 
Foundations of EU Competition Law. Oxford University Press. 

Kuhn, K.U., 1997. Germany. In E. M. Graham & J. D. Richardson, eds. Global Competition 
Policy. Peterson Institute. 

Lachnit, E., 2016. Alternative Enforcement of Competition Law. Dissertation. 

Lamadrid, A., 2015. In no man’s land- Case T-355/13, easyJet. Available at: 
https://chillingcompetition.com/2015/01/27/in-no-mans-land-case-t-35513-easyjet/. 

Lanza, E., 2015. Mixed Bodies and Competition: Balancing Public Measures and Private 
Interests. A Snapshot of the API’s Judgment. Italian Antitrust Review, 2(1), pp.193–197. 

Larouche, P., 2013. Legal emulation between regulatory competition and comparative law. In P. 
Larouche & P. Cserne, eds. National Legal Systems and Globalization. TMC Asser Press, pp. 
247–287. 

Lasserre, B., 2009. The new French competition law enforcement regime. Competition Law 
International, 5, p.15. 

 

Korah, V., 2001. The interface between intellectual property and antitrust: The European 
experience. Antitrust Law Journal, 69(3), pp.801–839. 

Kort, F., 1963. Content analysis of judicial opinions and rules of law. In G. A. Schubert & V. 
Aubert, eds. Judicial Decision Making. Free Press of Glencoe, pp. 133–197. 

Kovacic, W.E., 2015. A Case for Capping the Dosage: Leniency and Competition Authority 
Governance. In C. Beaton-Welles & C. Tran, eds. Anti-Cartel Enforcement in a 
Contemporary Age: Leniency Religion. Bloomsbury Publishing, pp. 123–135. 

Kovacic, W.E., 2015. Creating a Respected Brand: How Regulatory Agencies Signal Quality. 
George Mason Law Review, 22(2), pp.237–259. 

Kovacic, W.E., Hollman, H.M. & Grant, P., 2011. How Does Your Competition Agency Measure 
Up? European Competition Journal, 7(1), pp.25–45. 

Kovacs, A., Toth, T. & Forgacs, A., 2016. Effects of European Soft Law at National 
Administrative Courts. Loyola University Chicago International Law Review, 14(1), p.1. 

Kovács, C. & Reindl, A.P., 2013. he evolution of the Hungarian competition regime: 2 decades 
of dynamic change and continuity. In D. Lewis, ed. Building New Competition Law 
Regimes: Selected Essays. Edward Elgar Publishing, pp. 26–80. 

Kroes, N., 2007. Fact-based competition policy - the contribution of sector inquiries to better 
regulation, priority setting and detection. Speech in the 13th International Conference on 
Competition and the 14th European Competition Day SPEECH/07/186. 

Kroes, N., 2009. Many achievements, more to do. Opening speech at International Bar 
Association conference: “Private and public enforcement of EU competition law - 5 years 
on”. SPEECH/09/106. 

Kuenzler, A. & Warlouzet, L., 2013. National Traditions of Competition Law: A Belated 
Europeanization through Convergence? In K. K. P. and H. Schweitzer, ed. The Historical 
Foundations of EU Competition Law. Oxford University Press. 

Kuhn, K.U., 1997. Germany. In E. M. Graham & J. D. Richardson, eds. Global Competition 
Policy. Peterson Institute. 

Lachnit, E., 2016. Alternative Enforcement of Competition Law. Dissertation. 

Lamadrid, A., 2015. In no man’s land- Case T-355/13, easyJet. Available at: 
https://chillingcompetition.com/2015/01/27/in-no-mans-land-case-t-35513-easyjet/. 

Lanza, E., 2015. Mixed Bodies and Competition: Balancing Public Measures and Private 
Interests. A Snapshot of the API’s Judgment. Italian Antitrust Review, 2(1), pp.193–197. 

Larouche, P., 2013. Legal emulation between regulatory competition and comparative law. In P. 
Larouche & P. Cserne, eds. National Legal Systems and Globalization. TMC Asser Press, pp. 
247–287. 

Lasserre, B., 2009. The new French competition law enforcement regime. Competition Law 
International, 5, p.15. 

 

https://chillingcompetition.com/2015/01/27/in-no-mans-land-case-t-35513-easyjet/


Lavrijssen, S., 2009. More Intensive Judicial Review in Competition Law and Economic 
Regulation in the Netherlands. In O. Essens, A. Gerbrandy, & S. Lavrijssen, eds. National 
Courts and the Standard of Review. Europa Law Publishing. 

Lavrijssen, S., 2010. What role for national competition authorities in protecting non-
competition interests after Lisbon? European law review, 35(5), pp.636–659. 

Lawlor, R.C., 1968. Fact Content Analysis of Judicial Opinions. Jurimetrics Journal, 8(4), 
pp.107–130. 

Lester, M., 2009. UK report to the LIDC conference 2009, Available at: 
http://www.ligue.org/index.php?page=vienna-september-2009. 

Lianos, I. et al., 2014. An optimal and just financial penalties system for infringements of 
competition law: A comparative analysis. Available at: 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2542991. 

Lianos, I. et al., 2017. Brexit and Competition Law., Available at: 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3077221. 

Lianos, I., 2013. Some Reflections on the Question of the Goals of EU Competition Law. In I. 
Lianos & D. Geradin, eds. Handbook on European Competition Law. Edward Elgar 
Publishing, pp. 1–84. 

Lianos, I. & Geradin, D., 2013. Handbook on European Competition Law: Enforcement and 
Procedure, Edward Elgar Publishing. 

Liefmann, R., 1932. Cartels, concerns and trusts, Methuen. 

Lista, A., 2013. EU competition law and the financial services sector, Taylor & Francis. 

Lowe, P., 2008. The design of competition policy institutions for the 21st century — the 
experience of the European Commission and DG Competition. Competition policy 
newsletter, 3, pp.1–11. 

Maher, I., 2002. Networking competition authorities in the European Union: Diversity and 
change. In E. CD & A. I, eds. European Competition Law Annual. Bloomsbury Publishing, 
pp. 223–236. 

Maier-Rigaud, F., 2012. On the Normative Foundations of Competition Law: Efficiency, Political 
Freedom and the Freedom to Compete. In D. Zimmer, ed. The Goals of Competition Law. 
Edward Elgar Publishing, pp. 132–168. 

Mano, M. de la & Jones, A., 2018. Vertical Agreements Under EU Competition Law: Proposals 
for Pushing Article 101 Analysis, and the Modernization Process, to a Logical Conclusion. In 
D. Healey & M. Jacbos, eds. Handbook of Research Methods of Competition Law. Edward 
Elgar Publishing. 

Manzini, P., 2002. The European Rule of Reason-Crossing the Sea of Doubt. European 
Competition Law Review, 23(8), pp.392–399. 

 

 Lavrijssen, S., 2009. More Intensive Judicial Review in Competition Law and Economic 
Regulation in the Netherlands. In O. Essens, A. Gerbrandy, & S. Lavrijssen, eds. National 
Courts and the Standard of Review. Europa Law Publishing. 

Lavrijssen, S., 2010. What role for national competition authorities in protecting non-
competition interests after Lisbon? European law review, 35(5), pp.636–659. 

Lawlor, R.C., 1968. Fact Content Analysis of Judicial Opinions. Jurimetrics Journal, 8(4), 
pp.107–130. 

Lester, M., 2009. UK report to the LIDC conference 2009, Available at: 
http://www.ligue.org/index.php?page=vienna-september-2009. 

Lianos, I. et al., 2014. An optimal and just financial penalties system for infringements of 
competition law: A comparative analysis. Available at: 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2542991. 

Lianos, I. et al., 2017. Brexit and Competition Law., Available at: 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3077221. 

Lianos, I., 2013. Some Reflections on the Question of the Goals of EU Competition Law. In I. 
Lianos & D. Geradin, eds. Handbook on European Competition Law. Edward Elgar 
Publishing, pp. 1–84. 

Lianos, I. & Geradin, D., 2013. Handbook on European Competition Law: Enforcement and 
Procedure, Edward Elgar Publishing. 

Liefmann, R., 1932. Cartels, concerns and trusts, Methuen. 

Lista, A., 2013. EU competition law and the financial services sector, Taylor & Francis. 

Lowe, P., 2008. The design of competition policy institutions for the 21st century — the 
experience of the European Commission and DG Competition. Competition policy 
newsletter, 3, pp.1–11. 

Maher, I., 2002. Networking competition authorities in the European Union: Diversity and 
change. In E. CD & A. I, eds. European Competition Law Annual. Bloomsbury Publishing, 
pp. 223–236. 

Maier-Rigaud, F., 2012. On the Normative Foundations of Competition Law: Efficiency, Political 
Freedom and the Freedom to Compete. In D. Zimmer, ed. The Goals of Competition Law. 
Edward Elgar Publishing, pp. 132–168. 

Mano, M. de la & Jones, A., 2018. Vertical Agreements Under EU Competition Law: Proposals 
for Pushing Article 101 Analysis, and the Modernization Process, to a Logical Conclusion. In 
D. Healey & M. Jacbos, eds. Handbook of Research Methods of Competition Law. Edward 
Elgar Publishing. 

Manzini, P., 2002. The European Rule of Reason-Crossing the Sea of Doubt. European 
Competition Law Review, 23(8), pp.392–399. 

 

 

Lavrijssen, S., 2009. More Intensive Judicial Review in Competition Law and Economic 
Regulation in the Netherlands. In O. Essens, A. Gerbrandy, & S. Lavrijssen, eds. National 
Courts and the Standard of Review. Europa Law Publishing. 

Lavrijssen, S., 2010. What role for national competition authorities in protecting non-
competition interests after Lisbon? European law review, 35(5), pp.636–659. 

Lawlor, R.C., 1968. Fact Content Analysis of Judicial Opinions. Jurimetrics Journal, 8(4), 
pp.107–130. 

Lester, M., 2009. UK report to the LIDC conference 2009, Available at: 
http://www.ligue.org/index.php?page=vienna-september-2009. 

Lianos, I. et al., 2014. An optimal and just financial penalties system for infringements of 
competition law: A comparative analysis. Available at: 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2542991. 

Lianos, I. et al., 2017. Brexit and Competition Law., Available at: 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3077221. 

Lianos, I., 2013. Some Reflections on the Question of the Goals of EU Competition Law. In I. 
Lianos & D. Geradin, eds. Handbook on European Competition Law. Edward Elgar 
Publishing, pp. 1–84. 

Lianos, I. & Geradin, D., 2013. Handbook on European Competition Law: Enforcement and 
Procedure, Edward Elgar Publishing. 

Liefmann, R., 1932. Cartels, concerns and trusts, Methuen. 

Lista, A., 2013. EU competition law and the financial services sector, Taylor & Francis. 

Lowe, P., 2008. The design of competition policy institutions for the 21st century — the 
experience of the European Commission and DG Competition. Competition policy 
newsletter, 3, pp.1–11. 

Maher, I., 2002. Networking competition authorities in the European Union: Diversity and 
change. In E. CD & A. I, eds. European Competition Law Annual. Bloomsbury Publishing, 
pp. 223–236. 

Maier-Rigaud, F., 2012. On the Normative Foundations of Competition Law: Efficiency, Political 
Freedom and the Freedom to Compete. In D. Zimmer, ed. The Goals of Competition Law. 
Edward Elgar Publishing, pp. 132–168. 

Mano, M. de la & Jones, A., 2018. Vertical Agreements Under EU Competition Law: Proposals 
for Pushing Article 101 Analysis, and the Modernization Process, to a Logical Conclusion. In 
D. Healey & M. Jacbos, eds. Handbook of Research Methods of Competition Law. Edward 
Elgar Publishing. 

Manzini, P., 2002. The European Rule of Reason-Crossing the Sea of Doubt. European 
Competition Law Review, 23(8), pp.392–399. 

 

 

http://www.ligue.org/index.php?page=vienna-september-2009.
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2542991.
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3077221.


Marcos, F. & Sanchez-Graells, A., 2010. A Missing Step in the Modernisation Stairway of EU 
Competition Law–Any Role for Block Exemption Regulations in the Realm of Regulation 
1/2003? The Competition Law Review, 6(2), pp.183–201. 

Marosi, Z., 2010. Hungary report to the LIDC conference 2010, Available at: 
http://www.ligue.org/uploads/documents/2010rapportAhongrie.pdf. 

Massadeh, A., 2015. Empirical Assessment of Public Enforcement of Competition Law: Criteria 
and Three Case Studies (EU, UK and France). 

Mehta, P., 2006. Competition regimes in the world: A civil society report. Available at: 
https://scholar.google.nl/scholar?hl=en&q=competition+regimes+in+the+world+-
+a+civil+society+report&btnG=&as_sdt=1%2C5&as_sdtp=#0. 

Meij, A., 2009. Judicial Review in the EC Courts: Tetra Laval and Beyond. In O. Essens, A. 
Gerbrandy, & S. Lavrijssen, eds. National Courts and the Standard of Review in 
Competition Law and Economic Regulation. Europa Law Publishing. 

Mendes, J., 2014. Law, Public Interest and Interpretation: Prolegomena of a Normative 
Framework on Administrative Discretion in the EU, 

Merkin, R. & Williams, K., 1980. Competition Act 1980. The Modern Law Review, 43(4), pp.429–
440. 

Mestmäcker, E.J., 2000. The EC Commission’s Modernization of Competition Policy: a Challenge 
to the Community’s Constitutional order. European Business Organization Law Review, 
1(3), pp.401–444. 

van Miert, K., 1993. Competition policy in the 1990s. Speech for the Royal Institute of 
International Affairs (Chatham House, London), 11 May 1993. 

Mohammad, I., 2012. Foreign Aid Effectiveness on the Palestinian Economy- A Qualitative Case 
Study. European Journal of Economics, Finance and Administrative Sciences, 54, pp.49–62. 

Monti, G., 2002. Article 81 EC and public policy. Common Market Law Review, 37, pp.1057–
1099. 

Monti, G., 2007. EC competition law, Cambridge University Press. 

Monti, G., 2008. Managing the intersection of utilities regulation and EC Competition Law. 
Competition Law Review, 4(2), pp.123–145. 

Monti, G., 2013a. EU competition law from Rome to Lisbon : social market economy. In C. 
Heide-Jorgensen et al., eds. Aims and values in competition law. DJØF Publishing, pp. 27–
66. 

Monti, G., 2013b. Restraints on selective distribution agreements. World Competition, 36, 
pp.489–511. 

Monti, G., 2014. Independence, Interdependence and Legitimacy: The EU Commission, National 
Competition Authorities, and the European Competition Network, Available at: 
http://awards.concurrences.com/IMG/pdf/ssrn-id2379320.pdf. 

 Marcos, F. & Sanchez-Graells, A., 2010. A Missing Step in the Modernisation Stairway of EU 
Competition Law–Any Role for Block Exemption Regulations in the Realm of Regulation 
1/2003? The Competition Law Review, 6(2), pp.183–201. 

Marosi, Z., 2010. Hungary report to the LIDC conference 2010, Available at: 
http://www.ligue.org/uploads/documents/2010rapportAhongrie.pdf. 

Massadeh, A., 2015. Empirical Assessment of Public Enforcement of Competition Law: Criteria 
and Three Case Studies (EU, UK and France). 

Mehta, P., 2006. Competition regimes in the world: A civil society report. Available at: 
https://scholar.google.nl/scholar?hl=en&q=competition+regimes+in+the+world+-
+a+civil+society+report&btnG=&as_sdt=1%2C5&as_sdtp=#0. 

Meij, A., 2009. Judicial Review in the EC Courts: Tetra Laval and Beyond. In O. Essens, A. 
Gerbrandy, & S. Lavrijssen, eds. National Courts and the Standard of Review in 
Competition Law and Economic Regulation. Europa Law Publishing. 

Mendes, J., 2014. Law, Public Interest and Interpretation: Prolegomena of a Normative 
Framework on Administrative Discretion in the EU, 

Merkin, R. & Williams, K., 1980. Competition Act 1980. The Modern Law Review, 43(4), pp.429–
440. 

Mestmäcker, E.J., 2000. The EC Commission’s Modernization of Competition Policy: a Challenge 
to the Community’s Constitutional order. European Business Organization Law Review, 
1(3), pp.401–444. 

van Miert, K., 1993. Competition policy in the 1990s. Speech for the Royal Institute of 
International Affairs (Chatham House, London), 11 May 1993. 

Mohammad, I., 2012. Foreign Aid Effectiveness on the Palestinian Economy- A Qualitative Case 
Study. European Journal of Economics, Finance and Administrative Sciences, 54, pp.49–62. 

Monti, G., 2002. Article 81 EC and public policy. Common Market Law Review, 37, pp.1057–
1099. 

Monti, G., 2007. EC competition law, Cambridge University Press. 

Monti, G., 2008. Managing the intersection of utilities regulation and EC Competition Law. 
Competition Law Review, 4(2), pp.123–145. 

Monti, G., 2013a. EU competition law from Rome to Lisbon : social market economy. In C. 
Heide-Jorgensen et al., eds. Aims and values in competition law. DJØF Publishing, pp. 27–
66. 

Monti, G., 2013b. Restraints on selective distribution agreements. World Competition, 36, 
pp.489–511. 

Monti, G., 2014. Independence, Interdependence and Legitimacy: The EU Commission, National 
Competition Authorities, and the European Competition Network, Available at: 
http://awards.concurrences.com/IMG/pdf/ssrn-id2379320.pdf. 

 

Marcos, F. & Sanchez-Graells, A., 2010. A Missing Step in the Modernisation Stairway of EU 
Competition Law–Any Role for Block Exemption Regulations in the Realm of Regulation 
1/2003? The Competition Law Review, 6(2), pp.183–201. 

Marosi, Z., 2010. Hungary report to the LIDC conference 2010, Available at: 
http://www.ligue.org/uploads/documents/2010rapportAhongrie.pdf. 

Massadeh, A., 2015. Empirical Assessment of Public Enforcement of Competition Law: Criteria 
and Three Case Studies (EU, UK and France). 

Mehta, P., 2006. Competition regimes in the world: A civil society report. Available at: 
https://scholar.google.nl/scholar?hl=en&q=competition+regimes+in+the+world+-
+a+civil+society+report&btnG=&as_sdt=1%2C5&as_sdtp=#0. 

Meij, A., 2009. Judicial Review in the EC Courts: Tetra Laval and Beyond. In O. Essens, A. 
Gerbrandy, & S. Lavrijssen, eds. National Courts and the Standard of Review in 
Competition Law and Economic Regulation. Europa Law Publishing. 

Mendes, J., 2014. Law, Public Interest and Interpretation: Prolegomena of a Normative 
Framework on Administrative Discretion in the EU, 

Merkin, R. & Williams, K., 1980. Competition Act 1980. The Modern Law Review, 43(4), pp.429–
440. 

Mestmäcker, E.J., 2000. The EC Commission’s Modernization of Competition Policy: a Challenge 
to the Community’s Constitutional order. European Business Organization Law Review, 
1(3), pp.401–444. 

van Miert, K., 1993. Competition policy in the 1990s. Speech for the Royal Institute of 
International Affairs (Chatham House, London), 11 May 1993. 

Mohammad, I., 2012. Foreign Aid Effectiveness on the Palestinian Economy- A Qualitative Case 
Study. European Journal of Economics, Finance and Administrative Sciences, 54, pp.49–62. 

Monti, G., 2002. Article 81 EC and public policy. Common Market Law Review, 37, pp.1057–
1099. 

Monti, G., 2007. EC competition law, Cambridge University Press. 

Monti, G., 2008. Managing the intersection of utilities regulation and EC Competition Law. 
Competition Law Review, 4(2), pp.123–145. 

Monti, G., 2013a. EU competition law from Rome to Lisbon : social market economy. In C. 
Heide-Jorgensen et al., eds. Aims and values in competition law. DJØF Publishing, pp. 27–
66. 

Monti, G., 2013b. Restraints on selective distribution agreements. World Competition, 36, 
pp.489–511. 

Monti, G., 2014. Independence, Interdependence and Legitimacy: The EU Commission, National 
Competition Authorities, and the European Competition Network, Available at: 
http://awards.concurrences.com/IMG/pdf/ssrn-id2379320.pdf. 

 

http://www.ligue.org/uploads/documents/2010rapportAhongrie.pdf.
https://scholar.google.nl/scholar?hl=en&q=competition+regimes+in+the+world+-
http://awards.concurrences.com/IMG/pdf/ssrn-id2379320.pdf.


Monti, G., 2017. The United Kingdom’s Contribution to European Union Competition Law. 
Fordham International Law Journal, 40(5), pp.1443–1474. 

Monti, M., 2000a. Competition in a Social Market economy, Speech at the Conference of the 
European Parliament and the European Commission on ‘Reform of European Competition 
law’ in Freiburg on 9/10 November 2000. 

Monti, M., 2000b. Guest Editorial: A European Competition Policy for today and tomorrow. 
World Competition, 23(2), pp.1–4. 

Monti, M., 2000c. The Application of Article 81(3) by National Courts. Speech in Trier, 27 
November 2000. 

Monti, M., 2000d. The Modernisation of EC Antitrust Policy, opening speech. In C. D. Ehlermann 
& I. Atansiu, eds. European Competition Law Annual. Hart Publishing, pp. 3–10. 

Monti, M., 2003. European Competition Policy: Quo Vadis? 

Monti, M., 2004. Convergence in EU-US antitrust policy regarding mergers and acquisitions: an 
EU perspective. Speech in the UCLA Law First Annual Institute on US an EU Antitrust 
Aspects of Mergers and Acquisitions (Los Angeles, 28.2.2004). 

Morgan, E. & McGuire, S., 2004. Transatlantic divergence: GE–Honeywell and the EU’s merger 
policy. Journal of European Public Policy, 11(1), pp.39–56. 

Mortelmans, K., 2001. Towards Convergence in the Application of the Rules on Free Movement 
and on Competition? Common market law review, 38(3), pp.613–649. 

Moses, L.B., 2013. How to Think about Law, Regulation and Technology: Problems with 
“Technology” as a Regulatory Target. Law, Innovation and Technology, 5(1), pp.1–20. 

Motta, M., 2004. Competition policy: theory and practice, Cambridge University Press. 

Mueller, R., Heidenhain, M. & Schneider, H., 1991. German Antitrust Law: an introduction to the 
German antitrust law with German text and synoptic. 

Muris, T., 2003. State Intervention/State Action-A US Perspective. Fordham Corporate Law 
Institute New York, Law and Economics Working Paper Series, Available at: 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=545163. 

Nazzini, R., 2006. Article 81 EC between time present and time past: A normative critique of 
“restriction of competition” in EU law. Common market law review, 81(1), pp.497–536. 

Nazzini, R., 2011. The foundations of European Union competition law: the objective and 
principles of Article 102, Oxford University Press. 

Nazzini, R., 2014. Fundamental rights beyond legal positivism: rethinking the ne bis in idem 
principle in EU competition law. Journal of Antitrust Enforcement, 2(2), pp.270–304. 

Neuendorf, K.A., 2017. The Content Analysis Guidebook 2nd editio., SAGE Publications. 

Niblett, A., Posner, R. & Shleifer, A., 2010. The evolution of a legal rule . Journal of Legal 
Studies, 39(2), pp.325–358. 

 Monti, G., 2017. The United Kingdom’s Contribution to European Union Competition Law. 
Fordham International Law Journal, 40(5), pp.1443–1474. 

Monti, M., 2000a. Competition in a Social Market economy, Speech at the Conference of the 
European Parliament and the European Commission on ‘Reform of European Competition 
law’ in Freiburg on 9/10 November 2000. 

Monti, M., 2000b. Guest Editorial: A European Competition Policy for today and tomorrow. 
World Competition, 23(2), pp.1–4. 

Monti, M., 2000c. The Application of Article 81(3) by National Courts. Speech in Trier, 27 
November 2000. 

Monti, M., 2000d. The Modernisation of EC Antitrust Policy, opening speech. In C. D. Ehlermann 
& I. Atansiu, eds. European Competition Law Annual. Hart Publishing, pp. 3–10. 

Monti, M., 2003. European Competition Policy: Quo Vadis? 

Monti, M., 2004. Convergence in EU-US antitrust policy regarding mergers and acquisitions: an 
EU perspective. Speech in the UCLA Law First Annual Institute on US an EU Antitrust 
Aspects of Mergers and Acquisitions (Los Angeles, 28.2.2004). 

Morgan, E. & McGuire, S., 2004. Transatlantic divergence: GE–Honeywell and the EU’s merger 
policy. Journal of European Public Policy, 11(1), pp.39–56. 

Mortelmans, K., 2001. Towards Convergence in the Application of the Rules on Free Movement 
and on Competition? Common market law review, 38(3), pp.613–649. 

Moses, L.B., 2013. How to Think about Law, Regulation and Technology: Problems with 
“Technology” as a Regulatory Target. Law, Innovation and Technology, 5(1), pp.1–20. 

Motta, M., 2004. Competition policy: theory and practice, Cambridge University Press. 

Mueller, R., Heidenhain, M. & Schneider, H., 1991. German Antitrust Law: an introduction to the 
German antitrust law with German text and synoptic. 

Muris, T., 2003. State Intervention/State Action-A US Perspective. Fordham Corporate Law 
Institute New York, Law and Economics Working Paper Series, Available at: 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=545163. 

Nazzini, R., 2006. Article 81 EC between time present and time past: A normative critique of 
“restriction of competition” in EU law. Common market law review, 81(1), pp.497–536. 

Nazzini, R., 2011. The foundations of European Union competition law: the objective and 
principles of Article 102, Oxford University Press. 

Nazzini, R., 2014. Fundamental rights beyond legal positivism: rethinking the ne bis in idem 
principle in EU competition law. Journal of Antitrust Enforcement, 2(2), pp.270–304. 

Neuendorf, K.A., 2017. The Content Analysis Guidebook 2nd editio., SAGE Publications. 

Niblett, A., Posner, R. & Shleifer, A., 2010. The evolution of a legal rule . Journal of Legal 
Studies, 39(2), pp.325–358. 

 

Monti, G., 2017. The United Kingdom’s Contribution to European Union Competition Law. 
Fordham International Law Journal, 40(5), pp.1443–1474. 

Monti, M., 2000a. Competition in a Social Market economy, Speech at the Conference of the 
European Parliament and the European Commission on ‘Reform of European Competition 
law’ in Freiburg on 9/10 November 2000. 

Monti, M., 2000b. Guest Editorial: A European Competition Policy for today and tomorrow. 
World Competition, 23(2), pp.1–4. 

Monti, M., 2000c. The Application of Article 81(3) by National Courts. Speech in Trier, 27 
November 2000. 

Monti, M., 2000d. The Modernisation of EC Antitrust Policy, opening speech. In C. D. Ehlermann 
& I. Atansiu, eds. European Competition Law Annual. Hart Publishing, pp. 3–10. 

Monti, M., 2003. European Competition Policy: Quo Vadis? 

Monti, M., 2004. Convergence in EU-US antitrust policy regarding mergers and acquisitions: an 
EU perspective. Speech in the UCLA Law First Annual Institute on US an EU Antitrust 
Aspects of Mergers and Acquisitions (Los Angeles, 28.2.2004). 

Morgan, E. & McGuire, S., 2004. Transatlantic divergence: GE–Honeywell and the EU’s merger 
policy. Journal of European Public Policy, 11(1), pp.39–56. 

Mortelmans, K., 2001. Towards Convergence in the Application of the Rules on Free Movement 
and on Competition? Common market law review, 38(3), pp.613–649. 

Moses, L.B., 2013. How to Think about Law, Regulation and Technology: Problems with 
“Technology” as a Regulatory Target. Law, Innovation and Technology, 5(1), pp.1–20. 

Motta, M., 2004. Competition policy: theory and practice, Cambridge University Press. 

Mueller, R., Heidenhain, M. & Schneider, H., 1991. German Antitrust Law: an introduction to the 
German antitrust law with German text and synoptic. 

Muris, T., 2003. State Intervention/State Action-A US Perspective. Fordham Corporate Law 
Institute New York, Law and Economics Working Paper Series, Available at: 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=545163. 

Nazzini, R., 2006. Article 81 EC between time present and time past: A normative critique of 
“restriction of competition” in EU law. Common market law review, 81(1), pp.497–536. 

Nazzini, R., 2011. The foundations of European Union competition law: the objective and 
principles of Article 102, Oxford University Press. 

Nazzini, R., 2014. Fundamental rights beyond legal positivism: rethinking the ne bis in idem 
principle in EU competition law. Journal of Antitrust Enforcement, 2(2), pp.270–304. 

Neuendorf, K.A., 2017. The Content Analysis Guidebook 2nd editio., SAGE Publications. 

Niblett, A., Posner, R. & Shleifer, A., 2010. The evolution of a legal rule . Journal of Legal 
Studies, 39(2), pp.325–358. 

 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=545163.


Nicolaides, P., 2005. The balancing myth: The economics of article 81 (1) & (3). Legal issues of 
economic integration, 32(2), pp.123–145. 

Norberg, S., 2007. Making a Virtue out of Necessity and at the Same Time Strengthening 
European Competition Law Enforcement. How the White Paper on the Modernisation 
Reform came about. In P. N. of Liechtenstein et al., eds. Economic Law and Justice in 
Times of Globalisation. Nomos Verlagsgesellschaft mbH & Co. KG, pp. 523–542. 

Odudu, O., 2005. The Meaning of Undertaking within 81 EC. Cambridge Yearbook of European 
Legal Studies, 7, pp.209–239. 

Odudu, O., 2006. The boundaries of EC competition law: the scope of Article 81, Oxford 
university press. 

Oliphant, H., 1928. A return to stare decisis. ABA Journal, 14, pp.71–162. 

Olsen, G. & Roy, B., 2006. The New World of Proactive EC Antitrust Enforcement - Sector 
Inquiries by the European Commission. Antitrust, 21(3), pp.82–88. 

Oram, S.L., 2011. Human trafficking and health in UK public policy (PhD dissertation). Available 
at: http://researchonline.lshtm.ac.uk/1440244/. 

Ottow, A., 2015. Market and competition authorities : good agency principles, Oxford 
Scholarship Online. 

Pace, L., 2007. European Antitrust Law-Prohibitions, Merger Control and Procedures, Edward 
Elgar Publishing. 

Papp, M., 2017. Application of EU Competition Law by the Hungarian Judiciary: Cooperation 
with the ECJ and Relying on the Case Law of the ECtHR. In A. Almășan & P. Whelan, eds. 
The Consistent Application of EU Competition Law. Springer, pp. 255–270. 

Parret, L., 2009. Do we (still) know what we are protecting? The discussion on the objectives of 
competition law from different perspectives. TILEC Discussion paper 2009-10. 

Parret, L., 2012. The multiple personalities of EU competition law: time for a comprehensive 
debate on its objectives. In D. Zimmer, ed. The Goals of Competition Law. Edward Elgar 
Publishing, pp. 61–84. 

Patel, K. & Schweitzer, H., 2013. The historical foundations of EU competition law, Oxford 
University Press. 

Paz, J. de, 2014. Understanding the limits of judicial review in European competition law. 
Journal of Antitrust Enforcement, 2(1), pp.203–224. 

Peeperkorn, L., 2003. IP Licences and Competition Rules: Striking the Right Balance. World 
Competition, 26(4), pp.527–539. 

Peeperkorn, L., 2016. Coherence in the Application of Articles 101 and 102: A Realistic Prospect 
or an Elusive Goal? World Competition, 39(3), pp.389–411. 

Pera, A., 2008. Changing views of competition, economic analysis and EC antitrust law. 
European Competition Journal, 4(1), pp.127–168. 

 

Nicolaides, P., 2005. The balancing myth: The economics of article 81 (1) & (3). Legal issues of 
economic integration, 32(2), pp.123–145. 

Norberg, S., 2007. Making a Virtue out of Necessity and at the Same Time Strengthening 
European Competition Law Enforcement. How the White Paper on the Modernisation 
Reform came about. In P. N. of Liechtenstein et al., eds. Economic Law and Justice in 
Times of Globalisation. Nomos Verlagsgesellschaft mbH & Co. KG, pp. 523–542. 

Odudu, O., 2005. The Meaning of Undertaking within 81 EC. Cambridge Yearbook of European 
Legal Studies, 7, pp.209–239. 

Odudu, O., 2006. The boundaries of EC competition law: the scope of Article 81, Oxford 
university press. 

Oliphant, H., 1928. A return to stare decisis. ABA Journal, 14, pp.71–162. 

Olsen, G. & Roy, B., 2006. The New World of Proactive EC Antitrust Enforcement - Sector 
Inquiries by the European Commission. Antitrust, 21(3), pp.82–88. 

Oram, S.L., 2011. Human trafficking and health in UK public policy (PhD dissertation). Available 
at: http://researchonline.lshtm.ac.uk/1440244/. 

Ottow, A., 2015. Market and competition authorities : good agency principles, Oxford 
Scholarship Online. 

Pace, L., 2007. European Antitrust Law-Prohibitions, Merger Control and Procedures, Edward 
Elgar Publishing. 

Papp, M., 2017. Application of EU Competition Law by the Hungarian Judiciary: Cooperation 
with the ECJ and Relying on the Case Law of the ECtHR. In A. Almăs ̦an & P. Whelan, eds. 
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SUMMARY 

The role of non-competition interests in the enforcement of Article 101 TFEU is subject to a 

decades-long debate. The vague wording of this provision suggests that there is room for 

consideration of non-competition interests, but it details neither the precise extent of such 

balancing nor the test guiding it. 

Over the years, the Council, Commission, EU Courts, and European Parliament have 

repeatedly endorsed consideration of non-competition interests within the enforcement of 

Article 101 TFEU. They have emphasised that EU competition law is not an end unto itself, but 

rather an instrument for achieving the EU Treaty’s economic and social goals. Despite this, the 

rationale, method, and limits for considering non-competition interests remain persistently 

subject to legal and political discussion. Favouring consensus over clarity, the EU institutions 

and the Member States have never codified the Article’s goals or defined a comprehensive 

balancing framework in EU primary or secondary law. 

The debate over the role of non-competition interests was revived around the turn of the 

millennium, upon the modernisation of EU competition law enforcement. Each of the three 

pillars of modernisation raised fundamental challenges as to the future role of non-competition 

interests: 

Under the first substantive pillar of modernisation, the Commission adopted a set of 

guidelines and notices introducing more stringent economic thinking to EU competition law and 

policy. Those policy papers considerably reduced the role of non-competition interests under 

the Article. Subsequently, many non-competition interests that had previously been taken into 

account under Article 101 TFEU were no longer applicable in the Commission’s view. 

In parallel, Regulation 1/2003, which entered into force in May 2004, swept away the old 

centralised notification regime in favour of radical institutional and procedural reform. The 

institutional pillar of modernisation, has decentralised the enforcement of Article 101 TFEU; 

national competition authorities and courts were entrusted with discretionary powers allowing 

them to fully apply Article 101 TFEU and to balance competition and non-competition interests. 

Since the Commission’s policy papers are binding on the Commission alone, NCAs may adopt 

diverging interpretations. They enjoy a wide margin of discretion to shape their national 

approaches to balancing on the basis of their respective legal, economic, and social traditions, SUMMARY 

The role of non-competition interests in the enforcement of Article 101 TFEU is subject to a 

decades-long debate. The vague wording of this provision suggests that there is room for 

consideration of non-competition interests, but it details neither the precise extent of such 

balancing nor the test guiding it. 

Over the years, the Council, Commission, EU Courts, and European Parliament have 

repeatedly endorsed consideration of non-competition interests within the enforcement of 

Article 101 TFEU. They have emphasised that EU competition law is not an end unto itself, but 

rather an instrument for achieving the EU Treaty’s economic and social goals. Despite this, the 

rationale, method, and limits for considering non-competition interests remain persistently 

subject to legal and political discussion. Favouring consensus over clarity, the EU institutions 

and the Member States have never codified the Article’s goals or defined a comprehensive 

balancing framework in EU primary or secondary law. 

The debate over the role of non-competition interests was revived around the turn of the 

millennium, upon the modernisation of EU competition law enforcement. Each of the three 

pillars of modernisation raised fundamental challenges as to the future role of non-competition 

interests: 

Under the first substantive pillar of modernisation, the Commission adopted a set of 

guidelines and notices introducing more stringent economic thinking to EU competition law and 

policy. Those policy papers considerably reduced the role of non-competition interests under 

the Article. Subsequently, many non-competition interests that had previously been taken into 

account under Article 101 TFEU were no longer applicable in the Commission’s view. 

In parallel, Regulation 1/2003, which entered into force in May 2004, swept away the old 

centralised notification regime in favour of radical institutional and procedural reform. The 

institutional pillar of modernisation, has decentralised the enforcement of Article 101 TFEU; 

national competition authorities and courts were entrusted with discretionary powers allowing 

them to fully apply Article 101 TFEU and to balance competition and non-competition interests. 

Since the Commission’s policy papers are binding on the Commission alone, NCAs may adopt 

diverging interpretations. They enjoy a wide margin of discretion to shape their national 

approaches to balancing on the basis of their respective legal, economic, and social traditions, 

SUMMARY 

The role of non-competition interests in the enforcement of Article 101 TFEU is subject to a 

decades-long debate. The vague wording of this provision suggests that there is room for 

consideration of non-competition interests, but it details neither the precise extent of such 

balancing nor the test guiding it. 

Over the years, the Council, Commission, EU Courts, and European Parliament have 

repeatedly endorsed consideration of non-competition interests within the enforcement of 

Article 101 TFEU. They have emphasised that EU competition law is not an end unto itself, but 

rather an instrument for achieving the EU Treaty’s economic and social goals. Despite this, the 

rationale, method, and limits for considering non-competition interests remain persistently 

subject to legal and political discussion. Favouring consensus over clarity, the EU institutions 

and the Member States have never codified the Article’s goals or defined a comprehensive 

balancing framework in EU primary or secondary law. 

The debate over the role of non-competition interests was revived around the turn of the 

millennium, upon the modernisation of EU competition law enforcement. Each of the three 

pillars of modernisation raised fundamental challenges as to the future role of non-competition 

interests: 

Under the first substantive pillar of modernisation, the Commission adopted a set of 

guidelines and notices introducing more stringent economic thinking to EU competition law and 

policy. Those policy papers considerably reduced the role of non-competition interests under 

the Article. Subsequently, many non-competition interests that had previously been taken into 

account under Article 101 TFEU were no longer applicable in the Commission’s view. 

In parallel, Regulation 1/2003, which entered into force in May 2004, swept away the old 

centralised notification regime in favour of radical institutional and procedural reform. The 

institutional pillar of modernisation, has decentralised the enforcement of Article 101 TFEU; 

national competition authorities and courts were entrusted with discretionary powers allowing 

them to fully apply Article 101 TFEU and to balance competition and non-competition interests. 

Since the Commission’s policy papers are binding on the Commission alone, NCAs may adopt 

diverging interpretations. They enjoy a wide margin of discretion to shape their national 

approaches to balancing on the basis of their respective legal, economic, and social traditions, 



bearing the serious risk that Article 101 TFEU is not enforced in a uniform manner across the 

EU. 

Finally, the procedural pillar of modernisation has switched from a notification to a self-

assessment regime. Accordingly, the Commission does not longer evaluate the compatibility of 

an agreement with Article 101 TFEU prior to its implementation. Rather, undertakings must 

evaluate whether non-competition interests can justify their otherwise anti-competitive 

agreement. 

The combined effects of the three pillars of modernisation bear the serious risk that non-

competition interests are not being taken into account in an effective, uniform and legal certain 

manner across the EU. Indeed, an impressive array of legal scholarship has already explored 

the changing role of non-competition interests under Article 101 TFEU from historical, 

constitutional and economic perspectives. Yet, thus far only limited attention has been given to 

the manner in which the EU and national competition enforcers have actually administered this 

balancing.  

Against this backdrop, the dissertation takes a novel combination of empirical, doctrinal, and 

normative approaches. It is based on a large quantitative and qualitative analysis of all Article 

101 TFEU proceedings investigated by the Commission, EU Courts and the NCAs and courts of 

five representative Member States from the creation of the EEC in 1958 through 2017. Covering 

more than 3100 proceedings, the empirical insights offer a systematic overview of balancing as 

applied in practice. This empirical approach not only assists in identifying explicit forms of 

balancing in which the competition enforcers have overtly considered non-competition interests; it 

also sheds light on the so-called “dark matter” of balancing, namely the invisible forms of 

balancing triggered by the institutional setup and specific procedures of the competition 

enforcers.  

More specifically, the empirical findings uncover six balancing tools that were used to 

account for non-competition interests. First, it examines substantive balancing tools, namely (i) 

Article 101(3) TFEU individual exemptions/exceptions; (ii) Block Exemption Regulations; and (iii) 

Article 101(1) TFEU exceptions. Second, the dissertation studies (iv) national balancing tools, 

originating from Member States’ rules. And third, procedural balancing tools, embedded in the 

(v) remedies imposed for an Article 101 TFEU infringement (accepting commitment or 
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The dissertation is structured around those six balancing tools. Each chapter provides an 

empirical and legal overview of one balancing tool, mapping the quantitative and qualitative 

aspects of balancing as applied in practice. It highlights the frequency of invoking and accepting 

the balancing tool, and analyses the type of benefits that were taken into account, the 

balancing process, and the intensity of control. Moreover, each chapter examines the role of 

EU and national courts in scrutinising the application of the balancing tools. It illustrates that 

the courts have adopted diverse approaches to balancing, which have in turn left the 

Commission and NCAs with different levels of discretion to balance. Finally, each chapter 

evaluates the compatibility of a balancing tool with the objectives of Article 101 TFEU 

enforcement (i.e. effectiveness, uniformity and legal certainty).  

The dissertation proves wrong the commonly-held view that the modernisation of EU 

competition law in May 2004 removed non-competition interests from the enforcement of 

Article 101 TFEU. It shows that non-competition interests have played and continue to play an 

important role in the enforcement of Article 101 TFEU. Nevertheless, the dissertation points to a 

remarkable three-fold shift in the manner in which non-competition interests are being taken 

into account in the post-modernisation era:  

First, the dissertation reveals a shift in the types of balancing tools employed in practice, 

transitioning from substantive to procedural balancing tools. It demonstrates that prior to the 

modernisation, substantive balancing tools embedded in Articles 101(1) and (3) TFEU have 

facilitated much of the balancing debate. Yet, following modernisation, they have rarely been 

invoked or accepted. Instead, the balancing has shifted to national and procedural balancing 

tools, that is, remedies and priority setting decisions.  

Second, it identifies a shift in locus of the balancing tools, from EU-based to Member States-

based balancing. The dissertation uncovers a mutually determinative connection between EU 

and national balancing principles. It shows that Member States were not only affected by EU 

balancing rules when they enforced Article 101 TFEU; they also affected the scope of the 

prohibition of Article 101 TFEU by interpreting the EU balancing tools and adopting unique 

national rules. Consequently, decentralisation has afforded the Member States a new 

opportunity to interpret and supplement the EU balancing framework.  

Third, the dissertation reports a change in the institutional dynamics governing balancing. It 

shows that the EU Courts, and especially the CJEU, had an active role in shaping the balancing The dissertation is structured around those six balancing tools. Each chapter provides an 
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principles in the past. Nevertheless, when the Commission embarked on the substantive 

modernisation in the early 2000s, it also took the reins on the development of the balancing 

principles. Although the EU Courts have not fully embraced the Commission’s new approach 

(i.e. with respect to the types of benefits that can be examined under the Article, the reference 

to the short-term narrow consumer welfare standard, the sole reliance on economic evidence, 

and the Commission’s new approach to by-object restrictions), they have not staked out a clear 

position on those matters. Instead, the EU Courts have only played a passive-reactive role with 

respect to balancing following modernisation.  

The three shifts in balancing, the dissertation concludes, have hindered the attainment of 

the very objectives of Regulation 1/2003, namely an effective, uniform, and legal certain 

enforcement. Consequently, while the modernisation of EU competition law might have been 

successful in general, its effect on the role of non-competition interests under Article 101 TFEU 

has been counterproductive.  
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SAMENVATTING 

De rol van niet-mededingingsbelangen bij de handhaving van Artikel 101 VWEU is al 

decennialang voer voor discussie. De vage verwoording van deze bepaling doet vermoeden dat 

er ruimte is voor de overweging van niet-mededingingsbelangen, maar beschrijft noch de 

precieze omvang van dergelijke afweging noch welke test deze afweging kan leiden. 

De Raad, de Commissie, de EU-Gerechten en het Europees Parlement hebben in de loop der 

jaren meermaals bevestigd dat niet-mededingingsbelangen kunnen worden overwogen bij de 

handhaving van Artikel 101 VWEU. Zij hebben benadrukt dat het Europese mededingingsrecht 

geen doel is op zich, maar een instrument voor de verwezenlijking van de economische en 

sociale objectieven van de Verdragen van de Europese Unie. Desondanks blijven de ratio, 

methodes en grenzen van deze afweging onderworpen aan hardnekkige politieke en juridische 

discussie. De instellingen en lidstaten van de Europese Unie hebben, met het oog op consensus 

eerder dan op duidelijkheid, zich er steeds van weerhouden de doelstellingen van het Artikel te 

codificeren of een omvattend afwegingskader te definiëren in primair of secundair EU-recht.   

Rond de millenniumwisseling onderging het debat over de rol van niet-

mededingingsbelangen een heropleving, als gevolg van de modernisering van de uitvoering van 

het EU-mededingingsrecht. Elk van de drie pijlers van de modernisering vormde een 

fundamentele uitdaging voor de toekomst van niet-mededingingsbelangen: 

Als deel van de eerste materiële pijler van de modernisering, bracht de Commissie een reeks 

richtsnoeren en mededelingen uit. Deze beleidsdocumenten strekten ertoe strikter economisch 

denken in te voeren in het EU-mededingingsrecht en –beleid en beperkten de rol van niet-

mededingingsbelangen in Artikel 101 VWEU aanzienlijk. De Commissie oordeelde vervolgens dat 

vele niet-mededingingsbelangen niet meer van toepassing waren, hoewel ze voor de 

modernisering wel werden overwogen onder Artikel 101 VWEU. 

Tegelijkertijd maakte Verordening 1/2003, die in werking trad in Mei 2004, komaf met het 

oude notificatie-regime, om het te vervangen door een radicale institutionele en procedurele 

hervorming. De institutionele pijler van de modernisering decentraliseerde de handhaving van 

Artikel 101 VWEU; discretionaire bevoegdheid werd toevertrouwd aan nationale 

mededingingsautoriteiten en rechtbanken, opdat ze Artikel 101 VWEU volledig zouden kunnen 

toepassen en mededingings- en niet-mededingingsbelangen zelf zouden kunnen afwegen. SAMENVATTING 
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Aangezien enkel de Commissie gehouden is tot navolging van haar beleidsdocumenten, kunnen 

nationale autoriteiten uiteenlopende interpretaties aannemen. Ze beschikken over een ruime 

beoordelingsbevoegdheid om hun aanpak tot belangenoverweging vorm te geven met oog op 

hun respectievelijke juridische, economische en sociale tradities. Dit draagt natuurlijk het risico 

dat Artikel 101 VWEU niet op een uniforme manier zou worden uitgevoerd doorheen de EU.  

De laatste pijler introduceerde procedurele hervorming, door het notificatieregime te 

vervangen door een zelfbeoordelingsregime. Bijgevolg beoordeelt de Commissie de 

verenigbaarheid van een overeenkomst met Artikel 101 VWEU niet meer vóór diens uitvoering. 

Ondernemingen dienen zelf te evalueren of niet-mededingingsbelangen hun mogelijks 

concurrentiebeperkende overeenkomst kunnen rechtvaardigen. 

Het gecombineerde effect van de drie moderniseringspijlers creëert het serieuze risico dat 

niet-mededingingsbelangen niet op een doeltreffende, uniforme en rechtszekere manier in 

aanmerking zouden worden genomen doorheen de EU. De veranderende rol van niet-

mededingingsbelangen is al uiteengezet in een indrukwekkende reeks rechtsgeleerdheid, vanuit 

historisch, constitutioneel en economisch perspectief. Doch tot op heden is er slechts in 

beperkte mate aandacht besteed aan de daadwerkelijke manier waarop de EU en nationale 

autoriteiten deze afweging maken.  

Bijgevolg past dit proefschrift een nieuwe en originele combinatie toe van empirische, 

doctrinaire en normatieve benaderingen. Dit onderzoekt baseert zich op een wijde kwantitatieve 

en kwalitatieve analyse van alle Artikel 101 VWEU-procedures die werden gevoerd door de 

Commissie, de EU-gerechten, de nationale mededingingsautoriteiten, en de rechtbanken van 

vijf representatieve Lidstaten, vanaf de creatie van de EEG in 1958 tot 2017. De empirische 

inzichten in dit proefschrift zijn gebaseerd op meer dan 3100 procedures, en bieden een 

overzicht van de manier waarop deze afweging gebeurt in de praktijk. Deze empirische 

benadering helpt niet alleen bij de identificatie van expliciete afwegingsvormen die door 

handhavers gebruikt worden wanneer ze openlijk niet-mededingingsbelangen overwegen; het 

werpt ook licht op de zogenaamde ‘donkere materie’ van belangenafweging, namelijk de 

onzichtbare afweging van belangen die wordt veroorzaakt door de institutionele opzet of 

specifieke procedures van de mededingingshandhavers.  
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mededingingsbelangen is al uiteengezet in een indrukwekkende reeks rechtsgeleerdheid, vanuit 

historisch, constitutioneel en economisch perspectief. Doch tot op heden is er slechts in 

beperkte mate aandacht besteed aan de daadwerkelijke manier waarop de EU en nationale 
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Bijgevolg past dit proefschrift een nieuwe en originele combinatie toe van empirische, 
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proefschrift materiële afwegingsmiddelen, met name (i) de vrijstellingen/uitzonderingen onder 

Artikel 101(3) VWEU; (ii) groepsvrijstellingsverordeningen; en (iii) Artikel 101(1) uitzonderingen. 

Ten tweede bestudeert het proefschrift (iv) nationale afwegingsmiddelen, afkomstig uit de 

regels van de Lidstaten. En ten slotte bestudeert het procedurele afwegingsinstrumenten, 

ingebed in (v) de maatregelen opgelegd voor inbreuken van Artikel 101 VWEU (toezeggingen 

aanvaarden of boetes matigen) en in (vi) de prioriteitskeuzes van de verschillende 

handhavingsinstanties.  

Dit proefschrift is georganiseerd rond deze zes afwegingsinstrumenten. Elk hoofdstuk biedt 

een empirisch en juridisch overzicht van één bepaald instrument en brengt de kwantitatieve en 

kwalitatieve kenmerken in kaart van het gebruik van dit afwegingsinstrument in de praktijk. Het 

benadrukt hoe vaak beroep wordt gedaan op dit instrument en hoe vaak het wordt aanvaard, 

en analyseert het type voordelen dat in aanmerking werd genomen, het afwegingsproces en de 

intensiteit van de controle. Bovendien onderzoekt elk hoofdstuk de rol die EU of nationale 

gerechten spelen in het controleren van de toepassing van het afwegingsinstrument. Het 

illustreert dat de verschillende gerechten belangenafweging op uiteenlopende manieren 

benaderen, en dat de discretiemarge die ze toevertrouwen aan de Commissie en nationale 

mededingingsautoriteiten bijgevolg ook uiteenloopt. Tot slot evalueert elk hoofdstuk ook de 

verenigbaarheid van het afwegingsinstrument met de doelstellingen van Artikel 101 VWEU-
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belangrijke rol spelen in de handhaving van Artikel 101 VWEU, en dat ze dat zijn blijven doen. 
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vindt nu plaats in de context van nationale en procedurele afwegingsinstrumenten, namelijk bij 

het beschikken over maatregelen of het maken van prioriteitskeuzes.  

Ten tweede identificeert het proefschrift dat er een verschuiving in locus plaatsvond: van 

afwegingen gemaakt op het niveau van de EU naar afwegingen op het niveau van de Lidstaten. 

Het onthult een wederzijds bepalend verband tussen de afwegingsprincipes op EU-niveau en op 

nationaal niveau. Het is niet alleen zo dat de Lidstaten beïnvloed worden door EU-

afwegingsregels wanneer ze Artikel 101 VWEU uitvoeren; zij oefenen ook een invloed uit op de 

draagwijdte van het verbod in Artikel 101 VWEU wanneer ze de EU-afwegingsinstrumenten 

interpreteren en unieke nationale regels vaststellen. Modernisering heeft, bijgevolg, een nieuwe 

opportuniteit gecreëerd voor de Lidstaten om het EU-kader voor de afweging van belangen te 

interpreteren en aan te vullen. 

Ten derde meldt het proefschrift een verandering in de institutionele dynamiek waarbinnen 

deze afwegingen plaatsvinden. Het toont aan dat de EU-gerechten, en dan voornamelijk het 

Hof van Justitie van de Europese Unie, in het verleden een actieve rol speelden in de 

vormgeving van de afwegingsprincipes. Wanneer de Commissie echter de substantieve 

modernisering op gang trok begin jaren 2000, nam het ook de leiding in de verdere 

ontwikkeling van deze principes. Hoewel de EU-gerechten zich niet volledig hebben verzoend 

met de nieuwe aanpak van de Commissie (bv. met betrekking tot het soort voordelen dat kan 

worden onderzocht onder het Artikel, de verwijzing naar de nauwe korte-termijn 

consumentenwelvaart standaard, het beroep enkel op economisch bewijs, de nieuwe aanpak 

van de Commissie met betrekking tot restricties die strekken tot beperking van de 

mededinging), hebben ze geen duidelijk standpunt ingenomen over deze kwestie. In plaats 

daarvan hebben de EU-gerechten slechts een passief-reactieve rol gespeeld in de kwestie van 

belangenafwegingen na de modernisering.  

Het proefschrift concludeert dat deze drie verschuivingen, in de specifieke context van 

belangenafwegingen, de verwezenlijking hebben belemmerd van de uiteindelijke doelstellingen 

van Verordening 1/2003, namelijk een doeltreffende, uniforme en rechtszekerheid handhaving 

van de regels. Met moet bijgevolg concluderen dat, hoewel de modernisering van het EU-

mededingingsrecht mogelijks een succes was in het algemeen, het een contraproductief effect 

heeft gehad op de afweging van niet-mededingingsbelangen onder Artikel 101. 
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