
UvA-DARE is a service provided by the library of the University of Amsterdam (https://dare.uva.nl)

UvA-DARE (Digital Academic Repository)

Coding non-competition interests under Article 101 TFEU
A quantitative and qualitative study
Brook, O.

Publication date
2019
Document Version
Other version
License
Other

Link to publication

Citation for published version (APA):
Brook, O. (2019). Coding non-competition interests under Article 101 TFEU: A quantitative
and qualitative study. [Thesis, fully internal, Universiteit van Amsterdam].

General rights
It is not permitted to download or to forward/distribute the text or part of it without the consent of the author(s)
and/or copyright holder(s), other than for strictly personal, individual use, unless the work is under an open
content license (like Creative Commons).

Disclaimer/Complaints regulations
If you believe that digital publication of certain material infringes any of your rights or (privacy) interests, please
let the Library know, stating your reasons. In case of a legitimate complaint, the Library will make the material
inaccessible and/or remove it from the website. Please Ask the Library: https://uba.uva.nl/en/contact, or a letter
to: Library of the University of Amsterdam, Secretariat, Singel 425, 1012 WP Amsterdam, The Netherlands. You
will be contacted as soon as possible.

Download date:24 May 2023

https://dare.uva.nl/personal/pure/en/publications/coding-noncompetition-interests-under-article-101-tfeu(55b00475-8694-4e38-a35e-5fe42bd2308a).html


2  

HISTORY OF ARTICLE 101 TFEU BALANCING  

1. Introduction ........................................................................................................ 40 
2. Balancing in EU primary law: more questions than answers .............................. 41 

2.1. Normative value of competition in the EU Treaties .......................................................... 41 
2.2. Article 101 TFEU wording and structure: Member States agree to disagree ..................... 44 
2.3. Substantive aspects: the four conditions of Article 101(3) TFEU ...................................... 46 

2.3.1. First condition: benefit ........................................................................................ 46 
2.3.2. Second condition: fair share ............................................................................... 49 
2.3.3. Third condition: indispensability .......................................................................... 50 
2.3.4. Fourth condition: elimination of competition ........................................................ 50 

3. Balancing in EU secondary law: between notifications and self-assessment ..... 51 
3.1. Notification-centralised regime of Regulation 17/62 ........................................................ 52 
3.2. Blessing and curse: consequences of Regulation 17/62 ................................................... 53 
3.3. Modernisation of competition law ................................................................................... 57 

3.3.1. Origin and reactions to the White Paper .............................................................. 57 
3.3.2. Point of contention: EU and national competition laws ........................................ 58 
3.3.3. Commission’s and NCAs’ role under Regulation 1/2003 ....................................... 59 

4. EU Courts’ role in shaping balancing ................................................................... 61 
5. Balancing in practice I: the Commission’s approach .......................................... 63 

5.1. First enforcement period (1962-1977): the foundation period ......................................... 64 
5.1.1. Balancing guided by Keynesian theories .............................................................. 64 
5.1.2. Market integration as the primary aim ................................................................ 65 

5.2. Second enforcement period (1978-1987): workable competition ..................................... 66 
5.2.1. Workable competition standard and regulatory balancing .................................... 66 
5.2.2. Balancing in times of economic crisis .................................................................. 68 

5.3. Third enforcement period (1988-April 2004): economic, social and political EU ................ 69 
5.3.1. Sectoral approach .............................................................................................. 69 
5.3.2. Policy-linking clauses .......................................................................................... 70 
5.3.3. First seeds of the more economic approach ........................................................ 71 

5.4. Fourth enforcement period (May 2004-2017): post-modernisation era ............................ 74 
5.4.1. Institutional pillar of modernisation (decentralisation) .......................................... 74 
5.4.2. Substantive pillar of modernisation (1): White Paper ........................................... 75 
5.4.3. Substantive pillar of modernisation (2): Commission’s guidelines ......................... 76 
5.4.4. Substantive pillar of modernisation (3): consumer welfare ................................... 78 
5.4.5. Procedural pillar of modernisation: self-assessment and priority setting ............... 80 

2  

HISTORY OF ARTICLE 101 TFEU BALANCING  

1. Introduction ........................................................................................................ 40 
2. Balancing in EU primary law: more questions than answers .............................. 41 

2.1. Normative value of competition in the EU Treaties .......................................................... 41 
2.2. Article 101 TFEU wording and structure: Member States agree to disagree ..................... 44 
2.3. Substantive aspects: the four conditions of Article 101(3) TFEU ...................................... 46 

2.3.1. First condition: benefit ........................................................................................ 46 
2.3.2. Second condition: fair share ............................................................................... 49 
2.3.3. Third condition: indispensability .......................................................................... 50 
2.3.4. Fourth condition: elimination of competition ........................................................ 50 

3. Balancing in EU secondary law: between notifications and self-assessment ..... 51 
3.1. Notification-centralised regime of Regulation 17/62 ........................................................ 52 
3.2. Blessing and curse: consequences of Regulation 17/62 ................................................... 53 
3.3. Modernisation of competition law ................................................................................... 57 

3.3.1. Origin and reactions to the White Paper .............................................................. 57 
3.3.2. Point of contention: EU and national competition laws ........................................ 58 
3.3.3. Commission’s and NCAs’ role under Regulation 1/2003 ....................................... 59 

4. EU Courts’ role in shaping balancing ................................................................... 61 
5. Balancing in practice I: the Commission’s approach .......................................... 63 

5.1. First enforcement period (1962-1977): the foundation period ......................................... 64 
5.1.1. Balancing guided by Keynesian theories .............................................................. 64 
5.1.2. Market integration as the primary aim ................................................................ 65 

5.2. Second enforcement period (1978-1987): workable competition ..................................... 66 
5.2.1. Workable competition standard and regulatory balancing .................................... 66 
5.2.2. Balancing in times of economic crisis .................................................................. 68 

5.3. Third enforcement period (1988-April 2004): economic, social and political EU ................ 69 
5.3.1. Sectoral approach .............................................................................................. 69 
5.3.2. Policy-linking clauses .......................................................................................... 70 
5.3.3. First seeds of the more economic approach ........................................................ 71 

5.4. Fourth enforcement period (May 2004-2017): post-modernisation era ............................ 74 
5.4.1. Institutional pillar of modernisation (decentralisation) .......................................... 74 
5.4.2. Substantive pillar of modernisation (1): White Paper ........................................... 75 
5.4.3. Substantive pillar of modernisation (2): Commission’s guidelines ......................... 76 
5.4.4. Substantive pillar of modernisation (3): consumer welfare ................................... 78 
5.4.5. Procedural pillar of modernisation: self-assessment and priority setting ............... 80 

2  

HISTORY OF ARTICLE 101 TFEU BALANCING  

1. Introduction ........................................................................................................ 40 
2. Balancing in EU primary law: more questions than answers .............................. 41 

2.1. Normative value of competition in the EU Treaties .......................................................... 41 
2.2. Article 101 TFEU wording and structure: Member States agree to disagree ..................... 44 
2.3. Substantive aspects: the four conditions of Article 101(3) TFEU ...................................... 46 

2.3.1. First condition: benefit ........................................................................................ 46 
2.3.2. Second condition: fair share ............................................................................... 49 
2.3.3. Third condition: indispensability .......................................................................... 50 
2.3.4. Fourth condition: elimination of competition ........................................................ 50 

3. Balancing in EU secondary law: between notifications and self-assessment ..... 51 
3.1. Notification-centralised regime of Regulation 17/62 ........................................................ 52 
3.2. Blessing and curse: consequences of Regulation 17/62 ................................................... 53 
3.3. Modernisation of competition law ................................................................................... 57 

3.3.1. Origin and reactions to the White Paper .............................................................. 57 
3.3.2. Point of contention: EU and national competition laws ........................................ 58 
3.3.3. Commission’s and NCAs’ role under Regulation 1/2003 ....................................... 59 

4. EU Courts’ role in shaping balancing ................................................................... 61 
5. Balancing in practice I: the Commission’s approach .......................................... 63 

5.1. First enforcement period (1962-1977): the foundation period ......................................... 64 
5.1.1. Balancing guided by Keynesian theories .............................................................. 64 
5.1.2. Market integration as the primary aim ................................................................ 65 

5.2. Second enforcement period (1978-1987): workable competition ..................................... 66 
5.2.1. Workable competition standard and regulatory balancing .................................... 66 
5.2.2. Balancing in times of economic crisis .................................................................. 68 

5.3. Third enforcement period (1988-April 2004): economic, social and political EU ................ 69 
5.3.1. Sectoral approach .............................................................................................. 69 
5.3.2. Policy-linking clauses .......................................................................................... 70 
5.3.3. First seeds of the more economic approach ........................................................ 71 

5.4. Fourth enforcement period (May 2004-2017): post-modernisation era ............................ 74 
5.4.1. Institutional pillar of modernisation (decentralisation) .......................................... 74 
5.4.2. Substantive pillar of modernisation (1): White Paper ........................................... 75 
5.4.3. Substantive pillar of modernisation (2): Commission’s guidelines ......................... 76 
5.4.4. Substantive pillar of modernisation (3): consumer welfare ................................... 78 
5.4.5. Procedural pillar of modernisation: self-assessment and priority setting ............... 80 



6. Balancing in practice II: five Member States ...................................................... 81 
6.1. France ........................................................................................................................... 82 

6.1.1. Origins of national competition law ..................................................................... 82 
6.1.2. National equivalent of Article 101 TFEU and consumer welfare standard .............. 83 
6.1.3. National enforcement system ............................................................................. 84 

6.2. Germany ....................................................................................................................... 85 
6.2.1. Origins of national competition law ..................................................................... 85 
6.2.2. National equivalent of Article 101 TFEU and consumer welfare standard .............. 86 
6.2.3. National enforcement system ............................................................................. 88 

6.3. The Netherlands ............................................................................................................ 88 
6.3.1. Origins of national competition law ..................................................................... 88 
6.3.2. National equivalent of Article 101 TFEU and consumer welfare standard .............. 89 
6.3.3. National enforcement system ............................................................................. 91 

6.4. UK ................................................................................................................................. 91 
6.4.1. Origins of national competition law ..................................................................... 92 
6.4.2. National equivalent of Article 101 TFEU and consumer welfare standard .............. 95 
6.4.3. National enforcement system ............................................................................. 95 

6.5. Hungary ........................................................................................................................ 96 
6.5.1. Origins of the national competition law ............................................................... 96 
6.5.2. National equivalent of Article 101 TFEU and consumer welfare standard .............. 98 
6.5.3. National enforcement system ............................................................................. 98 

7. Objectives of Article 101 TFEU: an open question ........................................................... 99 

1. INTRODUCTION 

The possibility of considering non-competition interests under Article 101 TFEU and the manner 

in which that would occur are intrinsically linked with the objectives pursued by the Article. To 

paraphrase Bork,
127

 the enforcement of Article 101 TFEU and the balancing framework cannot be 

made rational until one determines what the objectives of the Article are. This chapter explains 

why more than 60 years after the drafting of Article 101 TFEU, there is still no simple answer to 

this question. It illustrates that the content of competition law and the balancing framework are 

policy choices.
128

 Favouring consensus over clarity, the EU institutions and the Member States 

have never identified the Article’s objectives or created a defined balancing framework. 

The chapter tackles this question from a historical perspective. It examines five aspects. First, 

Section 2 details the historical development of the balancing principles embedded in EU primary 

law. It shows that the Member States have not agreed on the objectives of the Article and the 

127
 (Bork 1978), 50; Also see (Townley 2009), 11; (Witt 2016b), 77-79. 

128
 (Bork 1978), 50; (Townley 2009), 11, 46; (Frazer 1990), 623. 
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room, scope, or method for balancing. Next, Section 3 focuses on EU secondary law. It explores 

how the Council and the Commission have shaped the procedural rules governing the application 

of Article 101 TFEU in general and balancing in particular. Section 4 investigates the EU Courts’ 

role in filling the gaps in the law and interpreting the balancing rules. Finally, the chapter offers a 

historical overview of how balancing has been applied in practice by the Commission and NCAs. 

For this purpose, Section 5 discusses the development of the Commission’s balancing practices. 

Section 6 examines the approaches of the five Member States examined in this dissertation, 

which have not always converged to the Commission’s approach.  

It should be pointed out that many of those topics have already been extensively discussed 

elsewhere. Therefore, this chapter lays out the necessary background for discussing the 

empirical findings that are presented in Chapters 3-8.  

2. BALANCING IN EU PRIMARY LAW: MORE QUESTIONS THAN ANSWERS  

2.1. Normative value of competition in the EU Treaties 

The search for the objectives of Article 101 TFEU must begin by identifying the role of 

competition policy in the Treaties. There is no straightforward answer to this question. Although 

Article 3 TEU defines a list of broad and inter-related economic and social objectives for the EU, 

the promotion of competition is not one of those objectives. Until the Lisbon Treaty of 2009, the 

EU Treaties referred to “a system ensuring that competition in the internal market is not 

distorted” as one of the EU “activities”.
129

 Nevertheless, they did not detail the relationship 

between the various objectives and activities, nor how to resolve conflicts among them.
130

 

The vague wording of the Treaties has sparked a long discussion on the objectives of EU 

competition policy.
131

 That debate goes beyond the scope of this study. For the purpose of this 

dissertation, it is sufficient to note that EU Courts and legal scholarship often point to three 

possible constituent objectives, which have been accorded varying weights throughout the years.  

129
 Article 3(1)(g) EC. 

130
 (Lavrijssen 2010), 637. 

131
 For example see (Wesseling 2000), 77-113; (Motta 2004), 17-30; (Odudu 2006), 13; (Monti 2007), 

23; (Parret 2009), 11; (Van Rompuy 2012), 52; (Maier-Rigaud 2012), 132; (Parret 2012), 65-68; 
(Lianos 2013); (Heide-Jorgensen 2013), 96-100; (Pérez & Scheur 2013); (Witt 2016b), 77-109; 
(Sauter 2016), 64-75. 
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The first objective of EU competition policy is the maintenance of economic freedom, which is 

drawn from an Ordoliberalism concept of competition policy. According to this objective, 

competition policy is a means for preserving a free society. This objective is to be achieved by 

eliminating private economic power concentrations, and more specifically by establishing and 

enforcing complete competition on markets. This theory runs counter to the neo-classical concept of 

competition, which is embedded in laissez-faire economic philosophy and limits intervention in 

markets. Ordoliberalism advocates for governmental intervention imposing obligations of fair 

conduct and suppressing economic power to safeguard economic freedom in the marketplace.
132

 

The second objective of EU competition policy is market integration. Unlike other 

jurisdictions’ competition policies, EU competition law is a mechanism for integrating EU 

markets. Competition policy is a complementary measure to the EU free movement rules, 

ensuring that private firms will not re-establish national market divisions that were previously 

put in place by Member States’ protectionist measures.
133

 

The third objective of EU competition policy is the promotion of economic welfare. According 

to this objective, EU competition policy is designed to ensure an efficient allocation of resources 

throughout the EU. As elaborated in Section 5 below, the objectives of economic freedom and 

market integration have played a significant role in directing the enforcement of EU competition 

policy in the past. Since the mid-1990s, however, EU competition policy has taken a turn, now 

focusing on economic welfare. There are various views as to the type of economic welfare EU 

competition policy should promote. Some argue that EU competition policy is or should be 

directed at the advancement of the total, aggregated welfare of all groups of citizens in the 

economy. Others maintain that it advances, or should advance, consumer welfare only.
134

 

The three above objectives of EU competition policy encompass various political-societal 

values, none of which is directly related to the competitive process or structure as such.
135

 In 

other words, the protection of competition interests is only one means to achieve those three 

132
 On the Ordoliberalism objective of EU competition policy see, in particular, (Monti 2007), 22-24; 
(Maier-Rigaud 2012), 136; (Parret 2012), 66-68; (Lianos 2013), 24-28; (Pérez & Scheur 2013), 21-
31; (Talbot 2016). On the German origins of Ordoliberalism see Section 6.2.1 below. 

133
 On the market integration objective of EU competition policy see, in particular, (Gerber 1998), 334-

391; (Monti 2007), 39-44; (Parret 2012), 65-66; (Lianos 2013), 14-15; (Pérez & Scheur 2013), 22, 
26, 40-52. 

134
 On the economic welfare objective of EU competition policy see, in particular, (Kjolbye 2004), 566; 

(Nazzini 2006), 504; (Gerber 2008), 1247; (Parret 2012), 14-16; (Witt 2016b), 80-83. 
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enforcing complete competition on markets. This theory runs counter to the neo-classical concept of 

competition, which is embedded in laissez-faire economic philosophy and limits intervention in 

markets. Ordoliberalism advocates for governmental intervention imposing obligations of fair 

conduct and suppressing economic power to safeguard economic freedom in the marketplace.132 

The second objective of EU competition policy is market integration. Unlike other 

jurisdictions’ competition policies, EU competition law is a mechanism for integrating EU 

markets. Competition policy is a complementary measure to the EU free movement rules, 

ensuring that private firms will not re-establish national market divisions that were previously 

put in place by Member States’ protectionist measures.133 

The third objective of EU competition policy is the promotion of economic welfare. According 

to this objective, EU competition policy is designed to ensure an efficient allocation of resources 

throughout the EU. As elaborated in Section 5 below, the objectives of economic freedom and 
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policy in the past. Since the mid-1990s, however, EU competition policy has taken a turn, now 

focusing on economic welfare. There are various views as to the type of economic welfare EU 

competition policy should promote. Some argue that EU competition policy is or should be 

directed at the advancement of the total, aggregated welfare of all groups of citizens in the 

economy. Others maintain that it advances, or should advance, consumer welfare only.134 

The three above objectives of EU competition policy encompass various political-societal 

values, none of which is directly related to the competitive process or structure as such.135 In 

other words, the protection of competition interests is only one means to achieve those three 
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objectives,
136

 which must be balanced against other economic and political non-competition 

interests. In fact, the three objectives reflect various theories of markets and societies and 

manifest different preferences towards the balancing of the economic, social and political 

objectives of the EU.
137

 

The debate about the objectives of EU competition policy was revived in the mid-2000s. In 

2004, the (discarded) draft of the Treaty establishing a Constitution for Europe advocated 

enhancing the normative value of competition. It proposed to declare, for the first time, that “an 

internal market where competition is free and undistorted” is a stand-alone EU objective and not 

merely an “activity” aimed at achieving the other aims.
138

 Yet, France opposed this change when 

the Lisbon Treaty was adopted in 2009. French President Sarkozy argued that competition should 

not be a means and an end unto itself, but rather a mechanism for the realisation of EU industrial 

policy.
139

 Accordingly, not only was competition not included as an objective of the Lisbon Treaty, 

it was also no longer even mentioned as an “activity”. At the same time, the substantive 

reference to competition is still part of EU primary law. The Protocol on the Internal Market and 

Competition annexed to the Lisbon Treaty provides that the internal market “include […] a system 

ensuring that competition is not distorted”.
140

 Moreover, Article 119 TFEU specifies that EU 

economic policy follows “the principles of an open market economy with free competition”. 

As a consequence, the normative implications of the change concerning competition in the 

Lisbon Treaty are disputed. On the one hand, scholars have listed several factors indicating that 

the change has no real impact, but is at most symbolic. They have stressed that the Protocol is 

an integral part of the Treaty and that the Treaty does not form a clear hierarchy between the 

various EU policies. The fact that competition is listed as neither an objective nor an activity 

has, therefore, not reduced its importance.
141

 Those scholars have also cited the CJEU, which 

has reaffirmed the legal value of competition policy by emphasizing that the Protocol is an 

136
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essential part of the objectives of the Treaty.
142

 By the same token, scholars have noted that 

neither the competition law provisions of the Treaty nor secondary regulations were modified 

following the Lisbon Treaty.
143

 As confirmed by Kroes, the European Commissioner for 

Competition at the time, the Lisbon Treaty upholds the existing status of competition.
144

 

On the other hand, other scholars have maintained that the change could be understood as 

a political declaration that competition policy has less weight compared to other EU policies. 

This position may affect the weight the competition enforcers ascribe to competition vis-à-vis 

other non-competition interests.
145

 

For the purpose of this dissertation, it is sufficient to note that the EU Treaties do not clearly 

define the objectives of EU competition policy. Those objectives are still contentious and subject 

to ongoing political and legal debate. 

2.2. Article 101 TFEU wording and structure: Member States agree to 

disagree  

A separate yet linked question relates to the objectives of Article 101 TFEU. This question 

moves away from examining the objectives of EU competition policy as a whole, and toward 

rationalising the objectives behind the EU’s prohibition on anti-competitive agreements. The 

wording and structure of Article 101 TFEU are the results of lengthy negotiations preceding the 

adoption of the Rome Treaty of 1957.
146

 It was settled upon by the national delegations 

attending the Messina conference of 1955.
147

 

The drafting of the Article was strongly influenced by French competition law. Being the 

only Member State having comprehensive competition rules at the time, French law served as a 

prominent model for Article 101 TFEU.
148

 As elaborated below, the French law was based on a 
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principle of abuse, and thus did not unequivocally prohibit all anti-competitive agreements. 

Instead, it used an ex-post, case-by-case analysis to determine if positive effects on economic 

development or on society could counterbalance an agreement’s negative effect on prices. 

Thus, non-competition interests inherently influenced the scope of the French prohibition.
149

  

During the negotiations of the Rome Treaty, Germany was in the process of adopting its own 

competition law. Although the issue was subject to heated political debate, the German 

delegation advocated an EU law provision based on a principle of prohibition. That is to say, a 

total prohibition on any (horizontal) anti-competitive agreement, leaving no room for balancing.
150

 

The Netherlands proposed a third, intermediate model. It offered a compulsory notification 

system with provisional validity, analogous to its domestic competition regime at the time. 

According to this suggestion, while all agreements should have been notified to the Commission 

if an agreement was be found abusive, its lack of validity would only be effective 

prospectively.
151

 

The clash between the Member States’ approaches was resolved by means of a compromise 

between the French and German methods: the wording of Article 101 TFEU closely followed the 

French proposal. Like the French law, Article 101 TFEU has a bifurcated structure that leaves 

room for balancing: Article 101(1) TFEU imposes a general ban prohibiting any anti-competitive 

agreement affecting trade between Member States,
152

 and Article 101(3) TFEU provides a 

structured framework for balancing.
153

 The latter limits the general prohibition by stating “the 

provisions of paragraph 1 may, however, be declared inapplicable” if an agreement “contributes 

to improving the production or distribution of goods or to promoting technical or economic 

progress, while allowing consumers a fair share of the resulting benefit, and which does not: (a) 

impose on the undertakings concerned restrictions which are not indispensable to the 

attainment of these objectives; (b) afford such undertakings the possibility of eliminating 

competition in respect of a substantial part of the products in question”. 

149
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At the same time, Article 101 TFEU was also inspired by the German approach. Based on 

the principle of prohibition it declares that an anti-competitive agreement is prohibited (Article 

101(1) TFEU) and is automatically void (Article 101(2) TFEU). Article 101(3) TFEU sets an 

exception to the general prohibition, rather than defining the scope of the prohibition itself, as 

suggested by the principle of abuse advocated by the French.  

Still, the wording of Article 101 TFEU has left many issues unresolved. In particular, the 

Member States have avoided taking controversial decisions on how to balance competition and 

non-competition interests: At a substantive level, the Article does not define the types of 

relevant benefits, method of balancing, or intensity of control; at a procedural level, although 

Article 101(3) TFEU states that the prohibition “may, however, be declared inapplicable”, it does 

not specify whom should make such a declaration, or when. The substantive aspects are 

detailed in the next section, and the procedural aspects are elaborated in Section 3 below. 

2.3. Substantive aspects: the four conditions of Article 101(3) TFEU 

The wording of Article 101(3) TFEU lays out the substantive framework for balancing under 

Article 101 TFEU. An anti-competitive agreement that is otherwise prohibited by Article 101(1) 

TFEU can only be accepted if all four conditions of Article 101(3) TFEU have been met.
154

 

Hence, an agreement must (i) produce benefits; (ii) allow consumers a fair share of those 

benefits (iii) be limited to restrictions that are indispensable for attaining such objectives; and 

(iv) must not eliminate competition in the relevant markets. This section demonstrates that 

each of the four conditions was drafted in ambiguous terms, leaving the competition enforcers 

wide discretion to balance in a specific case. 

  First condition: benefit 2.3.1.

The first condition of Article 101(3) TFEU stipulates that an agreement must contribute “to 

improving the production or distribution of goods or to promoting technical or economic 

progress”. This is known as the benefit resulting from an agreement. This condition raises two 

important sets of questions.  

154
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Member States have avoided taking controversial decisions on how to balance competition and 

non-competition interests: At a substantive level, the Article does not define the types of 

relevant benefits, method of balancing, or intensity of control; at a procedural level, although 

Article 101(3) TFEU states that the prohibition “may, however, be declared inapplicable”, it does 

not specify whom should make such a declaration, or when. The substantive aspects are 

detailed in the next section, and the procedural aspects are elaborated in Section 3 below. 

2.3. Substantive aspects: the four conditions of Article 101(3) TFEU 

The wording of Article 101(3) TFEU lays out the substantive framework for balancing under 

Article 101 TFEU. An anti-competitive agreement that is otherwise prohibited by Article 101(1) 

TFEU can only be accepted if all four conditions of Article 101(3) TFEU have been met.154 

Hence, an agreement must (i) produce benefits; (ii) allow consumers a fair share of those 

benefits (iii) be limited to restrictions that are indispensable for attaining such objectives; and 

(iv) must not eliminate competition in the relevant markets. This section demonstrates that 

each of the four conditions was drafted in ambiguous terms, leaving the competition enforcers 

wide discretion to balance in a specific case. 

  First condition: benefit 2.3.1.

The first condition of Article 101(3) TFEU stipulates that an agreement must contribute “to 

improving the production or distribution of goods or to promoting technical or economic 

progress”. This is known as the benefit resulting from an agreement. This condition raises two 

important sets of questions.  
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First, the Article does not clearly define the nature of benefits that fall within the scope of 

the first condition. Some types of benefits are clearly covered by the Article. This includes cost-

efficiencies related to production and distribution chains (“improving the production or 

distribution”), development of new technologies and products (“technical progress”), and 

economic growth (“economic progress”). Yet, the consideration of less quantifiable non-

competition interests is more equivocal. Article 101(3) TFEU does not indicate if industrial 

policies (e.g. protection of the national or the common market, development of industries, 

employment) or political policies (e.g. culture, preservation of traditional forms of trade) may 

also constitute a relevant benefit. 

Second, the Article does not define the relevant beneficiaries.
155

 It does not specify, for 

instance, whether only direct benefits to direct consumers should be considered or whether 

indirect benefits to consumers in other markets or to society as a whole should also play a role.  

The answer to these questions bears a significant impact on balancing. Accepting broad 

types of benefits for a wide group of beneficiaries reserves a greater role for non-competition 

interests and vice versa. To structure the discussion, this dissertation follows the categorisation 

of benefits offered by a group of experts and summarized by the OFT. Combining the above 

two questions, it differentiates between three categories of benefits:
156

 

Direct economic benefits are cost and qualitative efficiencies that occur to direct or indirect 

users of the product or service covered by the agreement. These benefits either directly affect 

prices or directly provide additional non-price value for consumers, such as new products, 

better quality or greater product variety.
157 

 

Indirect economic benefits are cost and qualitative efficiencies that do not occur in the 

market in which the agreement takes place or has a direct impact. Such benefits arise, for 

example, in two-sided markets. An agreement concluded on one side of the market could 

produce indirect benefits for consumers on the other side of the market.
158

  

Finally, non-economic benefits are not directly related to the characteristics of the product 

or service of the agreement in question. These benefits are non-pecuniary and are often more 

subjective than direct or indirect economic benefits. They include cultural interests, 

155
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environmental benefits (that are not directly valued by consumers within the relevant market), 

financial stability or the promotion of national or international interests.
159

 

The differences between the three categories can be illustrated by the example of an 

agreement between manufacturers of paper used for printing journals by which they agree to 

combine production means, set a minimum price for the paper sold, and move to greener 

production methods.
160

 Undoubtedly, a reduction in the paper price due to economies of scale is 

a benefit that may be considered under Article 101(3) TFEU (direct economic benefit). Benefits 

to the journals’ advertisers may also possibly be taken into account. For example, a reduction in 

the price of paper could lead to a reduction in the price of journals. Subsequently, the number 

of subscribers might increase, rendering advertisements more effective (indirect economic 

benefit). Finally, the agreement could also generate indirect environmental benefits for society 

as a whole. For example, greener production means could decrease tree-cutting and pollution 

(non-economic health and environmental benefits).  

The distinction between the various categories of benefits is not dichotomous; they can be 

placed on a scale depending on the degree of remoteness. Benefits generated to remote 

beneficiaries are more likely to be characterised as an indirect economic benefit than as a direct 

economic benefit. Moreover, a high degree of remoteness makes a benefit more intangible, and 

hence more similar to a non-economic benefit.
161

 

On a side note, it should be observed that the term “benefits” is not identical to the notion 

of “non-competition interests” as defined in this dissertation.
162

 Non-competition interests 

describe the type of policy promoted by an agreement (e.g. environmental or employment). 

The notion of benefits refers to the case-specific improvement resulting from an agreement. 

The promotion of a single non-competition interest might produce various types of benefits. For 

example, an agreement that stimulates environmental policy might create direct economic 

benefits (e.g. quality improvements in the form of green credentials), while another agreement 

might produce non-economic environmental benefits enjoyed by society as a whole (e.g. 

reducing pollution). 
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  Second condition: fair share 2.3.2.

The second condition of Article 101(3) TFEU states that an agreement must allow “consumers a 

fair share of the resulting benefit”. This condition also raises two sets of questions. 

The first set of questions relates to what constitutes a fair share. The Article does not 

specify a quantitative definition of fair share. It is unclear if consumers can only be 

compensated for the anti-competitive harms or if the overall effects of an agreement should be 

positive. Should consumers receive a fair share of each type of benefit?
163

 Article 101(3) TFEU, 

likewise, does not stipulate how different types of benefits should be weighted. For example, 

can an increase in prices be compensated by improved quality? And if so, what degree of 

improvement is sufficient?
164

 The answers to those questions outline the limits of balancing. A 

broad definition of fair share, which allows offsetting benefits and competitive harm across 

groups of consumers and between different types of benefits, broadens the discretion of 

competition enforcers to balance competition and non-competition interests.  

The second set of questions centres on the definition of consumers. The Article does not 

specify if each consumer must be individually compensated or whether benefits to a group of 

consumers can compensate for the harm caused to another group.
165

 Similarly, the Article does 

not explain if the benefits and costs within each affected relevant market should be considered 

separately (i.e. for each group of consumers) or aggregated across all affected markets. If two 

separate geographic markets are affected by an agreement, and the gains in one market 

significantly outweigh the harm done in the other, should one aggregate the two sets of costs and 

benefits in order to examine the agreement (i.e. cross-subsidisation of consumers groups)?
166

  

The definition of consumer also relates to the issue of future consumers. For instance, can the 

calculation of the fair share incorporate gains enjoyed by future consumers? Are inter-

generational benefits sufficient to compensate anti-competitive harm inflicted on present 

consumers? And if so, how should a discount rate be applied to future benefits?
167

 

Constructing the notion of relevant consumers quite broadly increases the likelihood that 

non-competition interests could offset anti-competitive harm. Instead of compensating each 

163
 (Van Rompuy 2012), 264. 

164
 (Nicolaides 2005), 137. 

165
 (Van Rompuy 2012), 264. 

166
 OFT Roundtable on Narrow versus Broad Definition of Benefits (2010), para 4.1. 

167
 OFT Roundtable on Narrow versus Broad Definition of Benefits (2010), para 5.1. 

  Second condition: fair share 2.3.2.

The second condition of Article 101(3) TFEU states that an agreement must allow “consumers a 

fair share of the resulting benefit”. This condition also raises two sets of questions. 

The first set of questions relates to what constitutes a fair share. The Article does not 

specify a quantitative definition of fair share. It is unclear if consumers can only be 

compensated for the anti-competitive harms or if the overall effects of an agreement should be 

positive. Should consumers receive a fair share of each type of benefit?163 Article 101(3) TFEU, 

likewise, does not stipulate how different types of benefits should be weighted. For example, 

can an increase in prices be compensated by improved quality? And if so, what degree of 

improvement is sufficient?164 The answers to those questions outline the limits of balancing. A 

broad definition of fair share, which allows offsetting benefits and competitive harm across 

groups of consumers and between different types of benefits, broadens the discretion of 

competition enforcers to balance competition and non-competition interests.  

The second set of questions centres on the definition of consumers. The Article does not 

specify if each consumer must be individually compensated or whether benefits to a group of 

consumers can compensate for the harm caused to another group.165 Similarly, the Article does 

not explain if the benefits and costs within each affected relevant market should be considered 

separately (i.e. for each group of consumers) or aggregated across all affected markets. If two 

separate geographic markets are affected by an agreement, and the gains in one market 

significantly outweigh the harm done in the other, should one aggregate the two sets of costs and 

benefits in order to examine the agreement (i.e. cross-subsidisation of consumers groups)?166  

The definition of consumer also relates to the issue of future consumers. For instance, can the 

calculation of the fair share incorporate gains enjoyed by future consumers? Are inter-

generational benefits sufficient to compensate anti-competitive harm inflicted on present 

consumers? And if so, how should a discount rate be applied to future benefits?167 

Constructing the notion of relevant consumers quite broadly increases the likelihood that 

non-competition interests could offset anti-competitive harm. Instead of compensating each 

163 (Van Rompuy 2012), 264. 
164 (Nicolaides 2005), 137. 
165 (Van Rompuy 2012), 264. 
166 OFT Roundtable on Narrow versus Broad Definition of Benefits (2010), para 4.1. 
167 OFT Roundtable on Narrow versus Broad Definition of Benefits (2010), para 5.1. 

  Second condition: fair share 2.3.2.

The second condition of Article 101(3) TFEU states that an agreement must allow “consumers a 

fair share of the resulting benefit”. This condition also raises two sets of questions. 

The first set of questions relates to what constitutes a fair share. The Article does not 

specify a quantitative definition of fair share. It is unclear if consumers can only be 

compensated for the anti-competitive harms or if the overall effects of an agreement should be 

positive. Should consumers receive a fair share of each type of benefit?163 Article 101(3) TFEU, 

likewise, does not stipulate how different types of benefits should be weighted. For example, 

can an increase in prices be compensated by improved quality? And if so, what degree of 

improvement is sufficient?164 The answers to those questions outline the limits of balancing. A 

broad definition of fair share, which allows offsetting benefits and competitive harm across 

groups of consumers and between different types of benefits, broadens the discretion of 

competition enforcers to balance competition and non-competition interests.  

The second set of questions centres on the definition of consumers. The Article does not 

specify if each consumer must be individually compensated or whether benefits to a group of 

consumers can compensate for the harm caused to another group.165 Similarly, the Article does 

not explain if the benefits and costs within each affected relevant market should be considered 

separately (i.e. for each group of consumers) or aggregated across all affected markets. If two 

separate geographic markets are affected by an agreement, and the gains in one market 

significantly outweigh the harm done in the other, should one aggregate the two sets of costs and 

benefits in order to examine the agreement (i.e. cross-subsidisation of consumers groups)?166  

The definition of consumer also relates to the issue of future consumers. For instance, can the 

calculation of the fair share incorporate gains enjoyed by future consumers? Are inter-

generational benefits sufficient to compensate anti-competitive harm inflicted on present 

consumers? And if so, how should a discount rate be applied to future benefits?167 

Constructing the notion of relevant consumers quite broadly increases the likelihood that 

non-competition interests could offset anti-competitive harm. Instead of compensating each 

163 (Van Rompuy 2012), 264. 
164 (Nicolaides 2005), 137. 
165 (Van Rompuy 2012), 264. 
166 OFT Roundtable on Narrow versus Broad Definition of Benefits (2010), para 4.1. 
167 OFT Roundtable on Narrow versus Broad Definition of Benefits (2010), para 5.1. 



consumer for the specific harm caused to him or her, the harm could be countered by benefits 

to other consumers, consumers in other markets, future consumers or society as a whole.  

  Third condition: indispensability  2.3.3.

The third condition of Article 101(3) TFEU states that an agreement must not impose 

“restrictions which are not indispensable to the attainment of these objectives”. This means that 

the restrictions of competition must be indispensable to the attainment of the benefits (i.e. to 

the improvement of production or distribution or to the technical and economic progress).  

The Article does not explain which features of indispensability are required. As early as 

Grundig-Consten (1966), the CJEU pointed to two aspects of this condition:
168

 First, the Court 

maintained that there should be a causal link between the restrictions on competition and the 

benefit. The restriction must contribute to the realisation of the benefit. Second, the Court clarified 

that indispensability entails balancing.
169

 An agreement may be exempted only if it generates 

benefits large enough to compensate the distortion of competition. This also means that the 

applicability of Article 101(3) TFEU might be limited in time. An agreement is exempted only as 

long as the restriction is necessary to realise the benefits. The third condition of Article 101(3), 

therefore, contains a proportionality test.
170

 Accordingly, strict application of the indispensability 

condition makes it difficult to accept any anti-competitive measure, and vice versa.  

 Fourth condition: elimination of competition 2.3.4.

The final condition of Article 101(3) TFEU stipulates that an agreement must not afford 

undertakings “the possibility of eliminating competition in respect of a substantial part of the 

products in question”. The interpretation of the fourth condition is particularly ambiguous and 

has changed over the years. In the past, the prevailing view was that the condition was closely 

linked to the concept of dominance. According to this interpretation, undertakings having a 

large market share were automatically in breach of the fourth condition and could never be 

exempted under Article 101(3) TFEU.
171

 Hence, non-competition interests could not be 

examined if they were included in an agreement involving dominant undertakings. 
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Towards the 2000s, the interpretation shifted to a more economic-based analysis.
172

 The fourth 

condition of Article 101(3) TFEU was seen as ascribing weights to the balance between competition 

and non-competition interests. Namely, the condition was seen as a declaration that the protection 

of rivalry and the competitive process are prioritised over other benefits. Short-term benefits arising 

from an anti-competitive agreement cannot prevail over a long-term harm to the competitive 

process.
 173

 This reading allows dominant undertakings to benefit from Article 101(3) TFEU. 

The above demonstrates that, although the four conditions of Article 101(3) TFEU establish 

the substantive framework for balancing under Article 101 TFEU, they do not provide a detailed 

substantive balancing regime. The four conditions were drafted in broad terms, leaving each 

competition enforcer a wide margin of discretion to decide whether to take non-competition 

interests into account, what types of benefits to consider, and how. As the next section shows, 

in the past, these gaps were primarily filled by the practices of the Commission. Since May 

2004, however, NCAs and national courts have also influenced the balancing exercise. 

3. BALANCING IN EU SECONDARY LAW: BETWEEN NOTIFICATIONS AND SELF-ASSESSMENT  

The vague wording of Article 101 TFEU not only leaves the substantive elements of the Article 

open to interpretation, but also the applicable procedural framework.
174

 This section shows that 

the Treaties have entrusted the Council with a choice between an ex-ante authorisation system 

versus a directly applicable ex-post exception enforcement system, and between a centralised 

or decentralised regime.
175

 Section 5 reveals that those procedural choices have had a 

tremendous influence on the substantive aspects of balancing.  

172
 The old interpretation was explicitly rejected by the GC in T-191/98 Atlantic Container Line (2003). The 

Court explained that such an interpretation was inconsistent with EU competition theory and Article 102 
TFEU, in which being dominant is not regarded as harmful to competition in itself. The Court stated that 
an agreement between undertakings having a dominant position could be exempted, as “the prohibition 
on eliminating competition is a narrower concept than that of the existence or acquisition of a dominant 
position” (para 330). The Commission Article 101(3) Guidelines (2004), para 106, which were adopted 
shortly after the judgment, follow an effect-based approach to the fourth condition. They explain that it is 
possible to exempt a restrictive agreement involving a dominant undertaking if it has little effect on 
competition and therefore does not lead to substantial elimination of competition, provided that it does not 
constitute an abuse under Article 102 TFEU. See Chapter 3, Section 4.4.1. 

173
 Commission Article 101(3) Guidelines (2004), para 105. 

174
 (Wils 2004a), 10; (Goyder 2009), 4041; (Seidel & Federico Pace 2013), 63; (Kuenzler & Warlouzet 

2013), 110-111; Modernisation White Paper (1999), para 12-13, 18. 
175

 Article 103 TFEU. Also see Modernisation White Paper (1999), para 12-13. Notably, the wording of 
Article 101 TFEU is significantly different from the equivalent Article 65(4) ECSC Treaty, specifying 

Towards the 2000s, the interpretation shifted to a more economic-based analysis.172 The fourth 

condition of Article 101(3) TFEU was seen as ascribing weights to the balance between competition 

and non-competition interests. Namely, the condition was seen as a declaration that the protection 

of rivalry and the competitive process are prioritised over other benefits. Short-term benefits arising 

from an anti-competitive agreement cannot prevail over a long-term harm to the competitive 

process. 173 This reading allows dominant undertakings to benefit from Article 101(3) TFEU. 

The above demonstrates that, although the four conditions of Article 101(3) TFEU establish 

the substantive framework for balancing under Article 101 TFEU, they do not provide a detailed 

substantive balancing regime. The four conditions were drafted in broad terms, leaving each 

competition enforcer a wide margin of discretion to decide whether to take non-competition 

interests into account, what types of benefits to consider, and how. As the next section shows, 

in the past, these gaps were primarily filled by the practices of the Commission. Since May 

2004, however, NCAs and national courts have also influenced the balancing exercise. 

3. BALANCING IN EU SECONDARY LAW: BETWEEN NOTIFICATIONS AND SELF-ASSESSMENT  

The vague wording of Article 101 TFEU not only leaves the substantive elements of the Article 

open to interpretation, but also the applicable procedural framework.174 This section shows that 

the Treaties have entrusted the Council with a choice between an ex-ante authorisation system 

versus a directly applicable ex-post exception enforcement system, and between a centralised 

or decentralised regime. 175  Section 5 reveals that those procedural choices have had a 

tremendous influence on the substantive aspects of balancing.  

172 The old interpretation was explicitly rejected by the GC in T-191/98 Atlantic Container Line (2003). The 
Court explained that such an interpretation was inconsistent with EU competition theory and Article 102 
TFEU, in which being dominant is not regarded as harmful to competition in itself. The Court stated that 
an agreement between undertakings having a dominant position could be exempted, as “the prohibition 
on eliminating competition is a narrower concept than that of the existence or acquisition of a dominant 
position” (para 330). The Commission Article 101(3) Guidelines (2004), para 106, which were adopted 
shortly after the judgment, follow an effect-based approach to the fourth condition. They explain that it is 
possible to exempt a restrictive agreement involving a dominant undertaking if it has little effect on 
competition and therefore does not lead to substantial elimination of competition, provided that it does not 
constitute an abuse under Article 102 TFEU. See Chapter 3, Section 4.4.1. 

173 Commission Article 101(3) Guidelines (2004), para 105. 
174 (Wils 2004a), 10; (Goyder 2009), 4041; (Seidel & Federico Pace 2013), 63; (Kuenzler & Warlouzet 

2013), 110-111; Modernisation White Paper (1999), para 12-13, 18. 
175 Article 103 TFEU. Also see Modernisation White Paper (1999), para 12-13. Notably, the wording of 

Article 101 TFEU is significantly different from the equivalent Article 65(4) ECSC Treaty, specifying 

Towards the 2000s, the interpretation shifted to a more economic-based analysis.172 The fourth 

condition of Article 101(3) TFEU was seen as ascribing weights to the balance between competition 

and non-competition interests. Namely, the condition was seen as a declaration that the protection 

of rivalry and the competitive process are prioritised over other benefits. Short-term benefits arising 

from an anti-competitive agreement cannot prevail over a long-term harm to the competitive 

process. 173 This reading allows dominant undertakings to benefit from Article 101(3) TFEU. 

The above demonstrates that, although the four conditions of Article 101(3) TFEU establish 

the substantive framework for balancing under Article 101 TFEU, they do not provide a detailed 

substantive balancing regime. The four conditions were drafted in broad terms, leaving each 

competition enforcer a wide margin of discretion to decide whether to take non-competition 

interests into account, what types of benefits to consider, and how. As the next section shows, 

in the past, these gaps were primarily filled by the practices of the Commission. Since May 

2004, however, NCAs and national courts have also influenced the balancing exercise. 

3. BALANCING IN EU SECONDARY LAW: BETWEEN NOTIFICATIONS AND SELF-ASSESSMENT  

The vague wording of Article 101 TFEU not only leaves the substantive elements of the Article 

open to interpretation, but also the applicable procedural framework.174 This section shows that 

the Treaties have entrusted the Council with a choice between an ex-ante authorisation system 

versus a directly applicable ex-post exception enforcement system, and between a centralised 

or decentralised regime. 175  Section 5 reveals that those procedural choices have had a 

tremendous influence on the substantive aspects of balancing.  

172 The old interpretation was explicitly rejected by the GC in T-191/98 Atlantic Container Line (2003). The 
Court explained that such an interpretation was inconsistent with EU competition theory and Article 102 
TFEU, in which being dominant is not regarded as harmful to competition in itself. The Court stated that 
an agreement between undertakings having a dominant position could be exempted, as “the prohibition 
on eliminating competition is a narrower concept than that of the existence or acquisition of a dominant 
position” (para 330). The Commission Article 101(3) Guidelines (2004), para 106, which were adopted 
shortly after the judgment, follow an effect-based approach to the fourth condition. They explain that it is 
possible to exempt a restrictive agreement involving a dominant undertaking if it has little effect on 
competition and therefore does not lead to substantial elimination of competition, provided that it does not 
constitute an abuse under Article 102 TFEU. See Chapter 3, Section 4.4.1. 

173 Commission Article 101(3) Guidelines (2004), para 105. 
174 (Wils 2004a), 10; (Goyder 2009), 4041; (Seidel & Federico Pace 2013), 63; (Kuenzler & Warlouzet 

2013), 110-111; Modernisation White Paper (1999), para 12-13, 18. 
175 Article 103 TFEU. Also see Modernisation White Paper (1999), para 12-13. Notably, the wording of 

Article 101 TFEU is significantly different from the equivalent Article 65(4) ECSC Treaty, specifying 



3.1. Notification-centralised regime of Regulation 17/62 

The procedural framework for applying Article 101(3) TFEU balancing was first clarified in 1962 

with the adoption of Regulation 17/62. As with the adoption of Article 101 TFEU itself, this too 

was the product of “extremely tense”
176

 negotiation between the French and German 

delegations. Whilst France was prominent in the drafting of Article 101 TFEU itself, this time 

around the German approach prevailed.  

France (supported by Luxemburg) had proposed that a declaration of inapplicability under 

Article 101(3) TFEU should be based on self-assessment with ex-post control, corresponding with 

the principle of abuse that guided its domestic law.
177

 This was not only inspired by competition 

concerns; it was also motived by the political aim of avoiding a “too rigid” supervision of cartels.
178

  

The German delegation (supported by the Netherlands, Belgium, and the Commission) 

pursued a different approach. After its proposal for a total prohibition on cartels in Article 101 

TFEU had been rejected, Germany strove to ensure a strict ex-ante application of EU competition 

rules similar to its own national system.
179

 Moreover, the German delegation rejected the French 

proposal as incompatible with the wording of Article 101 TFEU. It noted that the phrase “may, 

however, be declared inapplicable” required a constitutive decision for exemption.
180

 

Regulation 17/62 reflected a notification and authorisation system based on the German 

approach. The Regulation introduced a centralised system by which all agreements need to 

have been notified to the Commission prior to their implementation. Hence, the Commission 

had exclusive competence for balancing under Article 101(3) TFEU.
181

  

The Member States also debated the level of involvement they would retain in enforcement. 

On the one hand, France aimed to safeguard the role of national governments. It demanded 

that the Commission and the affected Member States take infringement decisions jointly and 

“the High Authority shall have sole jurisdiction […] to rule whether any such agreement […] is 
compatible with this Article”. 

176
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that Member States have veto powers via an Advisory Committee. Similarly, France objected to 

granting the Commission independent investigation and fining powers.
182

 On the other hand, 

the German proposal, which had been adopted by the Regulation, granted the Commission 

complete independence. An Advisory Committee, an ad hoc body composed of officials 

appointed by the Member States, had only advisory, non-binding powers.
183

  

Notably, the Commission’s independence and monopoly to apply Article 101(3) TFEU were 

based on the assumption that it was the only actor capable of employing the discretionary 

balancing powers in a coherent and uniform manner. Other enforcers, it was feared, would 

incorporate domestic non-competition interests into their decisions.
184

 This position was 

summarised in the Commission’s policy report in 1993, noting: “the grant of a derogation from 

the ban on restrictive agreements requires assessment of complex economic situation and the 

exercise of considerable discretionary power, particularly where different objectives of the EC 

Treaty are involved. This task can only be performed by the Commission.”
185

 The strength of 

this assumption should not be underestimated. Ehlermann, the Director-General of DG COMP 

until 1995, described the Commission’s monopoly as “natural” and “almost a religious belief”.
186

 

3.2. Blessing and curse: consequences of Regulation 17/62 

The consequences of Regulation 17/62 are well documented.
187

 Shortly after it was issued, the 

Commission was flooded with an unmanageably large number of notifications. The Commission 

had to process more than 34.500 notifications requesting a negative clearance (i.e. declaring 

that Article 101(1) TFEU did not apply) or an individual Article 101(3) TFEU exemption.
188

 The 

large number of notifications was reinforced by the Commission’s and CJEU’s broad 

interpretation of Article 101(1) TFEU. They constructed the notions of “restriction of 
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competition” and “trade between Member States” so broadly that they included almost any 

restriction imposed on undertakings’ commercial freedom.
189

  

Faced with the enormous number of notifications, the Commission quickly developed several 

tools to avoid having to apply a full competition analysis in each case:
190

 First, as early as 1967, 

the Commission had introduced the first Block Exemption Regulation (BER) on Distribution 

Agreements.
191

 The BER exempted categories of agreements en bloc, depending on their form 

(i.e. if they contained certain provisions and omitted others). The BER relieved the Commission 

from the duty of undertaking case-by-case balancing, and significantly reduced its backlog of 

cases.
192

 In fact, out of the 40.000 notifications received by the Commission during the first 

years of Regulation 17/62, 25.000 were settled by the BER.
193

 

Second, the Commission had issued notices indicating that certain agreements were not 

prohibited under Article 101(1) TFEU. Such notices on patent licensing, cooperation between 

undertakings, and the de minimis rule have expressed a form of balancing.
194

 

Third, from the early 1970s, the Commission had developed an informal instrument in the 

form of so-called comfort letters. A comfort letter is an administrative letter signed by a 

Commission official stating that no action will be taken with respect to a particular 

agreement.
195

 Following the issuance of such a letter, the Commission terminates the 

proceedings without adopting a formal decision. The Commission has used comfort letters to 
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Commission has begun to publish the essential contents of the notified agreements in the 

official journal and invited comments from third parties.
199

  

Fourth, the Commission closed proceedings by accepting voluntary commitments.
200

 For this 

purpose, the Commission has employed its exclusive power to apply Article 101(3) TFEU to invite 

undertakings to modify their agreements. Those modifications have been incorporated into both 

formal and informal decisions to “secure a practical solution to a competition problem”.
201

 

By virtue of combining the four above measures, more than 95% of Articles 101 and 102 

TFEU proceedings under Regulation 17/62 have been resolved by means of informal 

measures.
202

 Those cases have often gone unpublished. Van Bael has estimated that only 4% 

of the informal proceedings have been mentioned, even briefly, in the Commission’s policy 

reports or press releases.
203

 This has led the enforcement regime of Regulation 17/62 to be 

perceived as being “both a blessing and a curse”.
204

  

On the one hand, the centralised-enforcement regime has facilitated an EU culture of 

competition. At a time when most Member States did not have robust competition laws, it 

empowered the Commission to apply uniform rules throughout the EU.
205

 Moreover, the 

combination of BERs, notices, comfort letters and informal commitments had empowered the 

Commission to monitor the development of competition policy. The Commission had not only 

enforced competition law to correct specific infringements but had also regulated the activities 

of undertakings and the functioning of markets.
206

 

On the other hand, the enforcement regime suffered from serious procedural and substantive 

flaws. At the procedural level, the Commission was never able to totally eliminate its backlog of 

cases, especially as it gradually began to assess more complicated infringements.
207

 Most 
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decisions were informal in nature, lacking sufficient transparency and fully binding effect.
208

 

Reform became pressing in light of the gradual enlargement of the EU, and particularly the 

significant accession of ten Central and European Member States in 2004.
209

 Under those 

circumstances, the notification system of Regulation 17/62 had simply become unmanageable.  

At the substantive level, the Commission’s scarce resources were used to manage 

notifications rather than investigate complaints or pursue ex officio procedures. In fact, by the 

late 1990s, only 0.5% of the agreements notified to the Commission ended in a prohibition 

decision.
210

 In the more than 40 years of application of Regulation 17/62, there have been only 

9 decisions in which a notified agreement was prohibited without a complaint having been 

lodged against it.
211

 At the Member States level, the NCAs have rarely dealt with infringement of 

Article 101 TFEU. Although around half of the NCAs were formally competent under their 

national laws to apply Article 101(1) TFEU, the Commission’s monopoly to apply Article 101(3) 

TFEU had discouraged them from doing so.
212

 Reform was vital to allow the Commission to 

refocus its enforcement priorities to combat the most serious restrictions on competition.
213

 In 

parallel, the justification for the Commission’s monopoly for granting Article 101(3) TFEU 

exemptions weakened. Over the years, the Commission developed EU competition policy and 

Member States adopted national competition laws and set up specialised authorities to 

implement them.
214

 

To conclude, the procedural regime of Regulation 17/62 has had mixed effects for 

balancing. It has allowed the Commission to resolve conflicts between competition and non-

competition interests in an ex-ante, centralised and fairly independent manner. Meanwhile, this 

enforcement regime has not had the effect of pressuring the Commission to adopt a clear and 

comprehensive balancing framework. Those effects on the balancing are examined in Section 5 

below. 
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3.3. Modernisation of competition law 

 Origin and reactions to the White Paper  3.3.1.

By the mid-1990s, there was a clear need for a reform to increase the effectiveness of Article 

101 TFEU enforcement.
215

 The establishment of the Modernisation Group in 1997 marked the 

first step towards reform. Consisting of approximately a dozen Commission officials, the Group’s 

work was kept secret, even within the Commission itself.
216

  

The Group’s recommendations were presented in the Modernisation White Paper of 1999. It 

advocated a radical, and largely unforeseen, three-pronged reform.
217

 The procedural pillar of 

modernisation proposed a shift towards a self-assessment system, in which Article 101(3) TFEU 

is reviewed ex-post by the competition enforcers. Under the institutional pillar of modernisation, 

the Commission gave up its monopoly to apply Article 101(3) TFEU in favour of decentralised 

enforcement. Finally, the substantive pillar of modernisation introduced economic thinking to EU 

competition law. The effects of those three pillars on balancing are detailed in Section 5.4 below.  

While the Modernisation White Paper had generally received positive reactions,
218

 it did 

encounter some opposition. Germany, in particular, expressed strong disagreement with the 

White Paper. While acknowledging that procedural reform was necessary, the German 

Monopolies Commission
219

 submitted that such a reform required a Treaty amendment. It 

argued that the positive wording of Article 101(3) TFEU (“may, however, be declared 

inapplicable”) does not support a self-assessment system. Similarly, it maintained that a 

decentralised self-assessment system contradicts the CJEU’s case law declaring that Article 

101(1) TFEU has direct effect. According to the Monopolies Commission, the proposed 

enforcement regime granted the Member States discretion to apply Article 101(3) TFEU in a 

215
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manner that denies the conditions for direct effect.
220

 It also believed that the shift from a 

notification to a self-assessment system was unnecessary to deal with the Commission’s 

excessive workload. Rather, this could have been resolved by a more efficient allocation of 

resources or modification of the existing system (e.g. a decentralised notification system).
221

  

The German Monopolies Commission further highlighted that the Commission’s sole power 

to grant Article 101(3) TFEU exemptions served an important balancing aim. It ensured uniform 

application of the exemption criteria “in view of the great differences between the national 

competition laws and the legal and economic policy ideas of Member States”.
222

 The Monopolies 

Commission submitted that only the Commission had both the mandate and the ability to 

reconcile the conflicts of interest, holding that: “this is essentially a political act, whose subject 

matter is the weighing up of incommensurable factors.”
223

In fact, the Monopolies Commission 

was concerned that the new priority-setting powers granted to the Commission pursuant to the 
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nationalisation of EU competition policy.
227

 They highlighted that the enforcement regime must 

ensure that Article 101 TFEU is applied in a uniform manner throughout the EU, despite 

differences in national competition laws and traditions.
228

  

To accommodate such concerns, the legislative proposal for Regulation 1/2003 originally 

suggested that national competition laws would not apply to agreements that fall within the scope 

of Article 101 TFEU.
229

 In other words, EU and national competition laws would not be applied in 

parallel. Nevertheless, this provision drew significant opposition from a number of Member States. 

In fact, it proved to be the most contentious point in the Council’s deliberations.
230

  

A compromise was ultimately found in the form of Article 3 of Regulation 1/2003. The 

Article introduced a duty for the parallel application of EU and national laws. It has obliged 

NCAs and national courts to apply EU competition law when applying national competition law 

to agreements falling within the scope of application of Article 101 TFEU, that is, agreements 

having an effect on trade between Member States (the primacy rule of Article 3(1)). It further 

establishes the primacy of EU law by holding that the application of national competition law 

may not lead to the prohibition of an agreement that is not prohibited under Article 101 TFEU 

(the convergence rule of Article 3(2)).
231

 

 Commission’s and NCAs’ role under Regulation 1/2003 3.3.3.

Regulation 1/2003 empowers the Member States to apply Article 101(3) TFEU directly. Although 

it entrusted the NCAs with the power to apply EU competition rules, the development of 

competition policy still remains the Commission’s prerogative. This is reflected by various 

provisions of the Regulation:
232
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First, only the Commission can adopt a positive decision, that is, a formal decision explaining 

why an agreement is not in breach of Article 101(1) TFEU or fulfil the conditions of Article 101(3) 

TFEU.
233

 The NCAs can only find that there are no grounds for action on their part when, on the 

basis of the information in their possession, the conditions for Article 101 TFEU have not been 

met.
234

 As confirmed by the CJEU in Tele2Polska (2011), the NCAs do not have the power to 

formally declare that Article 101 TFEU is inapplicable.
235

 The difference between positive and no-

ground-for-action decisions is important: only the Commission can reach a binding conclusion on 

the application of Article 101 TFEU, and thus on balancing. NCAs can simply explain why an 

investigation was discontinued, while the Commission or another NCA may reach a different 

decision in the future.
236

 Nevertheless, no-ground-for-action decisions are significant. As 

demonstrated by the empirical findings presented throughout this dissertation, NCAs have used 

those decisions to shape and clarify Article 101 TFEU balancing principles.
237

 

Second, Regulation 1/2003 safeguards the Commission’s role in ensuring the consistent 

application of EU competition law. The Regulation set the ground for the European Competition 

Network (ECN), a forum for informal contact and consultation between the Commission and 

NCAs on enforcement policy aimed at avoiding divergent application.
238

 The Commission has a 

central role to play in this network. In particular, Article 11(3) and (4) of the Regulation obliges 

NCAs to inform the Commission before commencing a first formal investigative measure, 

adopting a decision requiring an infringement brought to an end, accepting commitments, or 

withdrawing a benefit conferred by a BER.
239

 Subsequent to those notifications, the Commission 

may initiate its own proceeding while relieving the NCA of its competence to apply Article 101 

TFEU to such case.
240

 According to the Commission’s and Council’s declaration, the Commission 

will only do so in exceptional cases, if NCAs are about to issue conflicting decisions in a single 

case, when a decision “is obviously in conflict with consolidated case law” or when a decision 
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has “significant divergence” with respect to the facts. The Commission may also initiate 

proceedings when its decision is necessary for the development of EU competition policy.
241

 In 

practice, however, the Commission has not formally initiated such proceedings.
242

  

Third, in a similar vein, Article 15(3) of Regulation 1/2003 entrusts the Commission with the 

submission of amicus curiae briefs on its own initiative in proceedings taking place before 

national courts when the coherent application of Article 101 TFEU so requires.
243

  

In conclusion, this section has demonstrated that EU secondary law indirectly affects 

balancing by dictating the actors that may do so, and the relevant point in time. Yet, EU 

secondary law has not established any substantive criteria for balancing. It has not defined 

what types of benefits can be taken into account, the balancing method, or the intensity of 

control. The next section shows that the EU Courts have played an important role in filling some 

of these gaps, especially prior to modernisation. 

4. EU COURTS’ ROLE IN SHAPING BALANCING  

Over the years, the EU Courts have played an important role in developing certain balancing 

principles. As elaborated throughout the dissertation, the EU Courts have shaped balancing in 

two types of proceedings: 

First, CJEU preliminarily rulings have interpreted various aspects of balancing.
244

 To this end, 

preliminarily rulings have facilitated a dialogue between the CJEU and national courts seeking 

guidance on the appropriate scope of balancing. The CJEU has advised national enforcers in 

matters such as the objectives of Article 101 TFEU, the types of benefits that can be taken into 

account when applying the various balancing tools, and the balancing method. 
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Second, the CJEU, and since 1988 also the GC, have examined appeals against the 

Commission’s balancing decisions.
245

 The Commission’s decisions have been reviewed by the GC 

on points of fact and law, and, subsequently, by the CJEU on points of law. The EU Courts 

apply two standards of judicial review. A full merit review guides the assessment of fines 

imposed by the Commission for an Article 101 TFEU infringement.
246

 A marginal review is used 

to assess the application of the Article itself. This entails that the Courts only examine the 

relevance of the facts, and the legal consequences the Commission deduces therefrom.
247

 The 

marginal review standard also demands that if a court annuls the Commission’s decision, the 

case is referred back to the Commission. Unlike many other national administrative courts, the 

EU Courts do not substitute their appreciation of the facts for that of the Commission. They do 

not decide whether to grant an exemption.
248

  

The marginal review standard of the Commission’s decisions (excluding the imposition of 

fines), has a number of justifications. It has been linked to the Commission’s central role in 

developing competition policy and ensuring compliance with competition rules.
249

 It was also 

explained by the complex evaluation of economic matters involved in applying Article 101 TFEU, 

which necessarily implies a degree of discretion. Finally, it has also been vindicated by the need 

to maintain uniform application of Article 101(3) TFEU. 

Despite the marginal standard of review, the empirical findings show that, prior to 

modernisation, the EU Courts, and especially the CJEU, held the reins in the development of 

balancing principles. In a series of landmark cases, the CJEU filled certain gaps in EU primary 

and secondary law concerning balancing. The Courts engaged in complex evaluations to 

influence the types of benefits that could be taken into account under the Article, the balancing 

method, and the development of new balancing tools. The GC played a similar role in 

influencing balancing, especially with respect to Article 101(1) TFEU balancing tools, albeit to a 

lesser extent than the CJEU.  
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As elaborated in the following chapters, the CJEU and GC have differed in their approaches to 

balancing.
250

 Historically, the CJEU has facilitated the consideration of a wide array of economic and 

non-economic benefits under Article 101 TFEU. As early as the 1960s, it promoted a more case-

specific application of Article 101 TFEU which took into account the effects of an agreement on 

other public policies.
251

 The Court annulled a number of the Commission’s decisions, finding that it 

had failed to adequately reflect the specific circumstances of the case. The GC, however, was 

generally more positive towards the Commission’s approach. It called for a more market-based 

analysis in applying Article 101 TFEU and had typically accepted the Commission’s balancing decisions.  

The next section illustrates that while the EU Courts have not produced a detailed balancing 

framework, their case law has had an immense influence on the scope of Article 101 TFEU 

balancing, to a degree by which it is difficult to separate the EU Courts’ approach to balancing 

from the development of the Commission’s approach. The next section also reveals that the 

modernisation has marked a change in the EU Courts’ role. Following modernisation, the EU 

Courts have played only a marginal role in shaping balancing principles, mostly in reaction to the 

Commission’s practices. Although the Courts, and especially the CJEU, have not fully endorsed the 

Commission’s more economic approach and its attempts to introduce a consumer welfare-based 

interpretation of Article 101 TFEU, they have not taken a clear stand on those matters. 

5. BALANCING IN PRACTICE I: THE COMMISSION’S APPROACH 

This section provides a historical overview of the Commission’s approach to Article 101 TFEU 

balancing as applied in practice. It details the development of the objectives and focus of 

enforcement.
252

 An orderly review of such developments calls for distinguishing between different 

enforcement periods. This dissertation roughly follows the periodisation established by previous 

scholars:
253

 (i) the foundation period (1962-1977), from the entry into force of Regulation 17/62 to 

the Metro I judgment; (ii) the workable competition period (1978-1987), from Metro I to the signing 

of the SEA; (iii) the economic social and political EU era (1988-April 2004), from the SEA up until 

the entry into force of Regulation 1/2003; and (iv) the post-modernisation era (May 2004-2017). 
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It should be emphasised that this periodisation has been used to provide a sense of time 

structure, and should not be taken too strictly.
254

 It offers an analytical guide for understanding 

changes in the modalities of balancing. It is also supported by the empirical findings, which 

point to changes in balancing patterns and are elaborated throughout the dissertation.  

5.1. First enforcement period (1962-1977): the foundation period 

 Balancing guided by Keynesian theories 5.1.1.

The Commission began enforcing Article 101 TFEU with the adoption of Regulation 17/62, with 

its first decisions being handed down two years later, in 1964. During the first enforcement 

period, the Commission applied Article 101 TFEU very carefully. It focused on minor cases 

centred on jurisdictional and procedural issues. It refrained from imposing fines for 

infringements, only levying its first fine in 1969.
255

 

Nevertheless, the Commission’s practices during those first years should not be 

undervalued. It set the theoretical basis for enforcement, which guided its decisions for decades 

to come.
256

 In particular, the Commission was openly and increasingly inspired by Keynesian 

economic theories. According to the Keynesian theory of competition, free market forces are 

not the only source of economic development. Market forces should be limited to promote other 

public interest values, such as industrial and social policy. Thus, Keynesian theories advocate 

the use of planning (planification) and neo-corporatism in the market.
257

 

Based on this theory, from its inception and until the late 1970s, EU competition policy 

chiefly served as a mechanism for completing the internal market and developing EU industrial 

policy. As observed by various scholars
258

 and affirmed by the empirical findings presented in 

Chapter 3, the balancing under Article 101(3) TFEU exemplified strong neo-mercantilist and 

protectionist traits. The Commission tolerated significant distortions of competition in favour of 

promoting industrial and social policy in general and market integration in particular.
259
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Maan Sassen, the second European Commissioner for Competition, who took office in 1967, 

led this approach.
260

 He asserted that protection of the competitive process should not enjoy 

priority over political considerations linked to the prominence of EU firms. Along those lines, the 

Commission’s policy report stated: “the Commission's policy necessarily consisted in preserving 

effective competition in the common market while at the same time encouraging schemes for 

cooperation, reorganisation and combination calculated to render Community enterprises as 

competitive as possible both inside and outside the Common Market. A competition policy on 

these lines is a first essential to the success of the industrial policy”.
261

 The three successors of 

Sassen, who were consecutively in office until 1985, followed a similar approach.
262

 They 

envisioned a “modified” free market system in which economic values are not the sole criteria 

guiding competition policy.
263

 They expressly acknowledged that social interests often demand 

different results than those prescribed by purely market forces.
264

 

 Market integration as the primary aim 5.1.2.

Based on the above, market integration was the main objective of EU competition policy during 

the first enforcement period. As observed by Hawk, market integration played a double role in 

the enforcement of Article 101 TFEU:
265

  

On the one hand, the Commission overtly declared that it would direct its enforcement 

efforts to fighting agreements that had the most negative impact on cross-border trade, rather 

than on competition as such.
266

 Accordingly, it concentrated on vertical restraints that separated 

or protected national markets. This stood in contrast with the practices of most other 

competition law jurisdictions that targeted horizontal agreements, which are perceived as a 

serious form of distortion of competition. The US and German competition laws at the time, for 
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instance, did not prohibit vertical agreements at all.
267

 The Commission paid considerably less 

attention to horizontal agreements.
268

 The few horizontal agreements examined were prohibited 

only when they impeded market integration in addition to competition (e.g. geographic market-

sharing).
269

 The focus on market integration was also evident from the remedies imposed for 

infringements. Agreements involving serious restrictions of competition (e.g. price and quotes 

fixing or export bans), were settled by accepting voluntary commitments or attaching conditions 

without imposing fines if they did not impede market integration.
270

  

On the other hand, the Commission exempted agreements that did not hinder cross-border 

activity or promote EU industrial policy, even when they considerably restricted competition. In 

fact, the empirical findings demonstrate that all of the horizontal cooperation agreements 

examined by the Commission during the first enforcement period were either found to fall 

outside the scope of Article 101(1) TFEU or were exempted under Article 101(3) TFEU if they 

did not impede market integration.
271

 Informed by Keynesian theory, the Commission took into 

account industrial policy interests aimed at growth, regional cohesion, and employment.
272

 

Those decisions reflected a political choice. They promoted strategic economic sectors and the 

use of “fair” business practices over the promotion of competition as such.
273

 

5.2. Second enforcement period (1978-1987): workable competition  

 Workable competition standard and regulatory balancing 5.2.1.

The emphasis on market integration guided the application of Article 101 TFEU well into the 

1990s. During the second enforcement period, however, the Commission shifted its reasoning 

from establishing the single market towards regulating it.
274

 

This trend was marked by the CJEU’s judgment in Metro I (1977). As detailed in Chapter 3 

Section 3.3.1, the Court declared that Article 101 TFEU is not necessarily guided by a standard 

of perfect competition. Instead, it introduced the notion of workable competition, that is to say, 

a degree of competition “necessary to ensure the observance of the basic requirements and the 
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attainment of the objectives of the Treaty”.
275

 According to the Court, a lower degree of 

competition may be optimal where an agreement is necessary for the pursuit of an economic or 

social objective.
276

 The workable competition standard does not have the same solid economic-

theoretical foundation as the perfect competition theory. Applying it necessitates a value 

judgment to strike a balance between competition, economic, and social objectives.
277

 

The workable competition standard resulted in incoherent balancing. Instead of following a 

uniform set of balancing principles, such principles were modified according to the desired 

degree of competition in each market.
278

 Those differences were particularly visible when the 

Commission had first applied Article 101 TFEU to agreements subject to specific sector 

regulation, such as banking and insurance.
279

 The workable competition standard also guided 

the BERs adopted during that period, which applied to specific sectors rather than to types of 

restrictions.
280

 The flexibility and discretion embedded in the workable competition standard 

vested the Commission with powers to apply Article 101 TFEU as a market-building tool. The 

Commission used the Article not only to correct infringements of Article 101 TFEU but also as a 

means to regulate and promote EU industry.
281

  

This regulatory role of Article 101 TFEU, in turn, encouraged the European Parliament to 

join the debate on balancing.
282

 The Parliament advocated a broader role for non-competition 

interests under Article 101(3) TFEU. In VBVB/VBBB (1981), for example, the Commission 

prohibited a price-fixing agreement between Dutch and Flemish book associations.
283

 Prior to 

the adoption of the decision, the Parliament had stated that “exclusively economic criteria 

should not apply to the book industry and trade because of the specific nature of books as 

products which directly affect the interests of the citizen in the cultural, educational and 

information field”. According to the Parliament, Article 101(3) TFEU should be interpreted “in 

the light of the cultural and educational aspects of books”.
284

 In recognition of the Parliament’s 

resolution, the Commission gave the associations an extension to bring the anti-competitive 
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agreement to an end. It wished to resolve the matter informally by asking the associations to 

submit proposals for a system compatible with the rules of competition.
285

 

As the room for balancing within the application of EU competition law expended, other 

stakeholders also asked to be involved. Since 1981, the Economic and Social Committee, for 

instance, has been involved in inter-institutional discussions regarding competition policy in 

terms of both general policy and specific matters.
286

 

 Balancing in times of economic crisis 5.2.2.

The workable competition standard was also prominent in applying Article 101 TFEU to 

agreements affected by the EU economic crisis of the mid-1970s. The crisis profoundly changed 

the economic and political context of EU competition policy. Against the backdrop of a decrease 

in economic activity and an increase in unemployment, market integration was no longer seen 

as the sole aim of EU economic policy. The Commission faced political pressure to take active 

measures for the protection of the Member State economies and to strengthen the 

competitiveness of European firms.
287 

The Commission advocated a “flexible” application of 

competition rules in times of crisis.
288

 It mostly refused to exempt agreements that directly set 

prices or quotes or hindered market integration. Yet, it
 
exempted, under Article 101(3) TFEU 

other agreements that protected national industries against foreign competition or the national 

economy. The empirical findings presented in the following chapters illustrate that the effects of 

the financial crisis were also taken into account in the balancing tools of Articles 101(1) TFEU 

and at the remedy stage.
289

  

The workable competition standard empowered the Commission to regulate the markets 

and adjust competition policy to different, changing situations. For the very same reasons, 

however, it also impeded the development of a clear balancing regime for application of Article 

101 TFEU.
290

 The balancing principles greatly remained case-specific.  
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5.3. Third enforcement period (1988-April 2004): economic, social 

and political EU 

 Sectoral approach  5.3.1.

The third enforcement period was embarked upon with the entry into force of the Single 

European Act (SEA) in 1987, followed by the Maastricht Treaty on European Union of 1992. The 

SEA represented a political commitment of the Member States to comply with various actions 

intended to complete the internal market by 1992. The two Treaties involved regulation of new 

sectors (e.g. banking), in combination with delegation, self-regulation, and privatisation (e.g. in 

the transport, telecommunications and energy markets). The combination of those measures 

subjected new sectors and policies to the EU to market forces. During the first two enforcement 

periods, Article 101 TFEU was enforced only against agreements between purely private 

undertakings. The Member States, consequently, remained competent to pursue public policies 

at the expense of competition. Yet, the new Treaties blurred the dividing line between private 

and state conduct. They increased the competencies and the objectives of the EU beyond 

economic integration, towards social and political integration.
291

 

Subsequently, from the third enforcement period, the Commission expended the reach of 

Article 101 TFEU enforcement to regulated and liberalised markets in which “a competitive 

environment is not yet fully established”.
292

 Moreover, competition had a role in ensuring that 

liberalisation and deregulation would realise their expected economic and social advantages.
293

 

Hence, although the Commission continued to refer to competition as a means for economic 

integration, it highlighted its social and political implications.
294

 

This promoted the adoption of a sectoral approach to Article 101 TFEU. The workable 

competition premise of the second enforcement period was utilised during the third 

enforcement period to alter the application of Article 101 TFEU balancing tools depending on 

the sector concerned.
295

 In turn, the shift from market integration to a broader economic, 

social, and political EU agenda required modifying the way balancing took place. Chapters 3 and 

5 show that the Commission and CJEU took two diverging approaches to do so. The 

291
 (Sauter 2016), 78; (Gerber 1994), 137-138; (Wesseling 2000), 41-42; (Van Rompuy 2012), 160-161; 

(Semmelmann 2008b), 32. 
292

 Policy report, 2000, 21. 
293

 (Wesseling 2000), 41; (Geradin 2000), ix-xii; (Bellamy & Child 2013), 885-886; (Eckert 2018), 1. 
294

 (Wesseling 2000), 48; (Van Rompuy 2012), 161. 
295

 (Bellamy & Child 2013), 885-886. 

5.3. Third enforcement period (1988-April 2004): economic, social 

and political EU 

 Sectoral approach  5.3.1.

The third enforcement period was embarked upon with the entry into force of the Single 

European Act (SEA) in 1987, followed by the Maastricht Treaty on European Union of 1992. The 

SEA represented a political commitment of the Member States to comply with various actions 

intended to complete the internal market by 1992. The two Treaties involved regulation of new 

sectors (e.g. banking), in combination with delegation, self-regulation, and privatisation (e.g. in 

the transport, telecommunications and energy markets). The combination of those measures 

subjected new sectors and policies to the EU to market forces. During the first two enforcement 

periods, Article 101 TFEU was enforced only against agreements between purely private 

undertakings. The Member States, consequently, remained competent to pursue public policies 

at the expense of competition. Yet, the new Treaties blurred the dividing line between private 

and state conduct. They increased the competencies and the objectives of the EU beyond 

economic integration, towards social and political integration.291 

Subsequently, from the third enforcement period, the Commission expended the reach of 

Article 101 TFEU enforcement to regulated and liberalised markets in which “a competitive 

environment is not yet fully established”.292 Moreover, competition had a role in ensuring that 

liberalisation and deregulation would realise their expected economic and social advantages.293 

Hence, although the Commission continued to refer to competition as a means for economic 

integration, it highlighted its social and political implications.294 

This promoted the adoption of a sectoral approach to Article 101 TFEU. The workable 

competition premise of the second enforcement period was utilised during the third 

enforcement period to alter the application of Article 101 TFEU balancing tools depending on 

the sector concerned.295 In turn, the shift from market integration to a broader economic, 

social, and political EU agenda required modifying the way balancing took place. Chapters 3 and 

5 show that the Commission and CJEU took two diverging approaches to do so. The 

291 (Sauter 2016), 78; (Gerber 1994), 137-138; (Wesseling 2000), 41-42; (Van Rompuy 2012), 160-161; 
(Semmelmann 2008b), 32. 

292 Policy report, 2000, 21. 
293 (Wesseling 2000), 41; (Geradin 2000), ix-xii; (Bellamy & Child 2013), 885-886; (Eckert 2018), 1. 
294 (Wesseling 2000), 48; (Van Rompuy 2012), 161. 
295 (Bellamy & Child 2013), 885-886. 

5.3. Third enforcement period (1988-April 2004): economic, social 

and political EU 

 Sectoral approach  5.3.1.

The third enforcement period was embarked upon with the entry into force of the Single 

European Act (SEA) in 1987, followed by the Maastricht Treaty on European Union of 1992. The 

SEA represented a political commitment of the Member States to comply with various actions 

intended to complete the internal market by 1992. The two Treaties involved regulation of new 

sectors (e.g. banking), in combination with delegation, self-regulation, and privatisation (e.g. in 

the transport, telecommunications and energy markets). The combination of those measures 

subjected new sectors and policies to the EU to market forces. During the first two enforcement 

periods, Article 101 TFEU was enforced only against agreements between purely private 

undertakings. The Member States, consequently, remained competent to pursue public policies 

at the expense of competition. Yet, the new Treaties blurred the dividing line between private 

and state conduct. They increased the competencies and the objectives of the EU beyond 

economic integration, towards social and political integration.291 

Subsequently, from the third enforcement period, the Commission expended the reach of 

Article 101 TFEU enforcement to regulated and liberalised markets in which “a competitive 

environment is not yet fully established”.292 Moreover, competition had a role in ensuring that 

liberalisation and deregulation would realise their expected economic and social advantages.293 

Hence, although the Commission continued to refer to competition as a means for economic 

integration, it highlighted its social and political implications.294 

This promoted the adoption of a sectoral approach to Article 101 TFEU. The workable 

competition premise of the second enforcement period was utilised during the third 

enforcement period to alter the application of Article 101 TFEU balancing tools depending on 

the sector concerned.295 In turn, the shift from market integration to a broader economic, 

social, and political EU agenda required modifying the way balancing took place. Chapters 3 and 

5 show that the Commission and CJEU took two diverging approaches to do so. The 

291 (Sauter 2016), 78; (Gerber 1994), 137-138; (Wesseling 2000), 41-42; (Van Rompuy 2012), 160-161; 
(Semmelmann 2008b), 32. 

292 Policy report, 2000, 21. 
293 (Wesseling 2000), 41; (Geradin 2000), ix-xii; (Bellamy & Child 2013), 885-886; (Eckert 2018), 1. 
294 (Wesseling 2000), 48; (Van Rompuy 2012), 161. 
295 (Bellamy & Child 2013), 885-886. 



Commission broadened the types of benefits that could be taken into account in the 

enforcement of Article 101(3) TFEU to include a wide variety of social and political policies. The 

CJEU also balanced under Article 101(1) TFEU. It gradually created new balancing tools, which 

are not explicitly pronounced in the Treaties, to weigh interests related to state or public 

powers and efficient market outcomes. 

 Policy-linking clauses  5.3.2.

The SEA and the Maastricht Treaties introduced so-called policy-linking or cross-sectional 

clauses to EU law. Those clauses require EU institutions to consider certain public policies when 

enforcing EU policies. The first three policy-linking clauses in the SEA concerned industrial, 

cohesion, and environmental policies.
296

 The Maastricht Treaty added also health, culture, 

consumer protection, development cooperation, education, employment, and equality between 

men and women.
297

 The policy-linking clauses granted a formal status to the above non-

competition interests and formalised the obligation to balance them against competition 

interests.
298

 They instruct the Commission and EU Courts (as EU institutions) to consider certain 

social policies within the application of Article 101 TFEU (as an EU policy).  

Nonetheless, the clauses do not explain how such balancing should take place. They do not 

form a clear hierarchy or provide mechanisms to solve conflicts between the various policies.
299

 

Moreover, the empirical findings presented in this dissertation show that the competition 

enforcers have rarely relied on the policy-linking clauses as a normative source guiding 

balancing. Similarly, they did not give priority to interests protected by the policy-linking clauses 

over competition or other non-competition interests.
300

 Accordingly, the empirical findings 

demonstrate that the introduction of the policy-linking clauses during the third enforcement 

period did not impact balancing in practice. 
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 First seeds of the more economic approach 5.3.3.

Until the mid-1990s, the Commission’s overall approach to Article 101 TFEU was form-based. 

The competition analysis hinged on identifying certain forms of restrictions imposed on the 

commercial freedom of undertakings, rather than on their actual effects. Over the years, this 

policy has encountered growing criticism.
301

 This was especially highlighted when the 

Commission’s decisions clashed with its US counterpart in cases with an international 

dimension, such as in the (in)famous GE/Honeywell merger.
302

 It became evident that EU and 

US law did not adhere to the same substantive principles. 

By the mid-1990s the Commission responded to this criticism with an increasing use of 

economic theory and tools for applying Article 101 TFEU. The driving force behind this more 

economic approach was Commissioner Mario Monti. Being the first Competition Commissioner 

with an economic rather than a legal background, he introduced new procedural and 

substantive changes, earning him the epithet “great reformer.”
303

 

The shift to a more economic approach was first marked by the adoption of the new vertical 

BER in 1999. The BER and most of the BERs adopted since, centred on the market power held 

by the undertakings, and on economic principles.
304

 This approach was extended to individual 

exemptions in the Commission’s Vertical Guidelines of 2000. The Guidelines declared that only 

benefits that “can improve economic efficiency” or produce “efficiency-enhancing effects” can 

be examined under Article 101(3) TFEU.
305

 Section 5.4.2 below shows that the Modernisation 

White Paper (1999) took a similar approach. Similarly, the Commission Horizontal Guidelines 

adopted two years later affirmed that Article 101(3) TFEU relates to “economic benefits”
306

 and 

“efficiency gains”,
 307 

calling for greater emphasis on “economic criteria”.
308
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Nevertheless, the Commission did not articulate an exact method for applying the more 

economic approach or its implications. In 1999, at the beginning of his period in office, Monti 

referred to the more economic approach essentially as the use of economic tools in competition 

assessment.
309

 Accordingly, the Commission placed more emphasis on the generic benefits of 

competition policy such as economic efficiency and consumer welfare rather than on market 

integration.
310

 It used economic norms and methods to interpret the data it encountered and to 

decide cases.
311

 Towards the end of the third enforcement period, the Commission also 

appointed a Chief Economist to provide economic advice on all competition matters.
312

  

The more economic approach also guided the Commission’s enforcement priorities. Whilst 

during the first two enforcement periods it had focused on practices hampering market 

integration, starting in the mid-1990s the Commission identified the fight against cartels as an 

enforcement priority. It declared that cartels were the most harmful agreements to consumers 

and the European economy in general.
313

 For this purpose, in 1996 it issued its first leniency 

notice aimed at incentivising undertakings to reveal secret cartels. Modelled on the similar US 

and Canadian policies, the notice allows fines imposed for participation in cartels to be reduced 

or waived.
314

 

Remarkably, during the third enforcement period, the more economic approach did not 

prevent the Commission from continuing to examine broader types of benefits under Article 

101(3) TFEU.
315

 This was evident from the Commission’s decisions, its policy papers, and 

Commissioner Monti’s public statements: First, as shown in Chapter 3 Section 3.3, until the end 

of the third enforcement period the Commission took into account a broad array of economic 

and non-economic benefits in its enforcement practices. In fact, the empirical findings show 

that they were more prominent in the Commission’s decisions than ever before. 

309
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Second, while referring to the benefits of the first condition of Article 101(3) TFEU as 

“efficiencies”, the Vertical and Horizontal Guidelines explicitly left room for consideration of non-

economic benefits.
316

 The Commission Vertical Guidelines (2000) mention market integration as 

one of the objectives of Article 101 TFEU,
317

 and the Commission Horizontal Guidelines (2001) 

specifically accept environmental agreements benefiting society as a whole.
318

  

Third, in public statements, Monti emphasised the need to balance competition and non-

competition interests. He rejected laissez-faire capitalism as the standard for EU competition 

law in favour of a social market economy in which social standards and other objectives of 

society are respected.
319

 Monti compared Article 101(3) TFEU to the public interest defence in 

the area of free movement of goods, in which broad policy considerations are relevant.
320

 He 

affirmed that non-economic benefits to future consumers were compatible with EU competition 

law. In particular, he stated, “that environmental concerns are in no way contradictory with 

competition policy […] provided that restrictions of competition are proportionate and necessary 

to achieving the environmental objectives aimed at, to the benefit of current and future 

generations”.
321

 

In 2004, towards the end of his time in office, Monti first suggested that the more economic 

approach went beyond the introduction of economic instruments. He pointed to a substantive 

shift according to which competition policy focuses on consumer welfare.
322

 As described in the 

next section, this considerably limited the scope for balancing under Article 101(3) TFEU. This 

section, however, has suggested that this was perhaps not the original intention when 

introducing the more economic approach.
323

 The more economic approach did not initially aim 

to limit the scope for consideration of non-competition interests under Article 101 TFEU but, 

rather, was confined to introducing new economic thinking and tools for competition analysis. 

316
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5.4. Fourth enforcement period (May 2004-2017): post-

modernisation era 

The previous sections have demonstrated that up until the third enforcement period, the 

Commission and EU Courts followed a case-by-case approach to balancing. While they regularly 

emphasised the possibility, and even the duty, to balance competition against a variety of social 

and political interests, they did not establish a clear balancing framework under Article 101(3) 

TFEU. Nevertheless, the lack of a set of well-defined legal or economic balancing tools had rather 

limited consequences prior to May 2004. Under the realm of Regulation 17/62, conflicts between 

competition and non-competition interests were balanced ex-ante and resolved in a centralised 

and fairly independent manner by the Commission. This dramatically changed with the introduction 

of Regulation 1/2003. As elaborated below, each of the three aspects of modernisation altered the 

balancing principles and created a pressing need for a clearly defined regime. 

 Institutional pillar of modernisation (decentralisation) 5.4.1.

Regulation 1/2003 entrusted the NCAs, for the first time, with the power to apply Article 101 

TFEU as a whole. The motivation for decentralisation, as mentioned, was essentially a 

pragmatic one. In the enlarged EU, the Commission could not effectively enforce Article 101 

TFEU alone.
324

 Indeed, from May 2004 to 2017, 89% of the investigations for infringements of 

Articles 101 and 102 TFEU were carried out by NCAs.
325

 

In addition to this pragmatic motive, the Modernisation White Paper also ascribed a 

substantive aim to decentralisation. The Commission stressed a political objective in the form of 

“bringing the decision-making process closer to citizens […] to ensure that that the citizens of 

Europe view competition policy in a positive manner and recognise it as playing an important 

role in their daily lives”.
326

 Allowing consumers to address NCAs and national courts was 

perceived as a step toward improving EU citizens’ perception of competition policy. 

Decentralisation was essential to provide the Commission with “strong political support” for its 

competition policy.
327
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Bringing the decision-making process closer to citizens, however, carried an inherent risk. As 

the NCAs and national courts became the mediators of the economic and political forces that 

shape EU competition policy, they influenced the way in which the policy was applied.
328 

Faced 

with the lack of a clear framework, balancing became subject to the discretion of each national 

enforcer, to its institutional, procedural, and political characteristics and competition culture. 

The empirical findings presented throughout this dissertation reveal that in such settings, the 

unclear role of non-competition interests has endangered the effectiveness, uniformity, and 

legal certainty of balancing under the new enforcement regime. Section 3.3 above has already 

shown that the Commission had attempted to respond to this risk by enacting a set of 

information and cooperation mechanisms to resolve conflicts arising between the competition 

enforcers.
329

 The following sections further illustrate that the Commission had also altered the 

substantive competition rules to limit the discretion of the competition enforcers to account for 

non-competition interests under Article 101 TFEU. 

 Substantive pillar of modernisation (1): White Paper 5.4.2.

From the very inception of the Modernisation White Paper, the Commission was concerned that 

decentralised enforcement would result in the incorporation of politically induced national non-

competition interests into the application of Article 101(3) TFEU. While DG COMP is generally 

free from political interference in the enforcement of individual cases, not all NCAs are equally 

independent. Some NCAs are institutionally and politically independent of their governments, 

whilst others are considerably less so.
330

  

To avoid undue national influence, the Modernisation White Paper has reframed Article 

101(3) TFEU into an “objective” tool facilitating economic assessment that is devoid of political 

considerations.
331

 It explained that Article 101(3) TFEU was intended “to provide a legal 

framework for the economic assessment of restrictive practices and not to allow application of 

the competition rules to be set aside because of political considerations.”
332
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Commentators quickly pointed out that the new interpretation of Article 101(3) TFEU was 

incompatible with the Commission’s and the CJEU’s previous case law, which reserved 

significant room for non-competition interests under that provision.
333

 Ehlermann, the former 

Director General of DG Competition, suggested a restricted interpretation of the Modernisation 

White Paper, explaining: “It would probably be an exaggeration to assume that, according to 

the Commission, non-economic considerations are to be totally excluded from the balancing test 

required by Article [101(3) TFEU]. Such an interpretation would hardly be compatible with the 

Treaty, the Court of Justice’s case law, and the Commission’s own practice. However, the 

passage quoted is a clear indication that non-competition-oriented political considerations 

should not determine the assessment under Article [101(3) TFEU]”.
334

 

Similarly, while the German Monopolies Commission agreed with the White Paper’s substantive 

merits, it considered it to be incompatible with EU law. It stated: “in the White Paper the 

Commission attempts to tone down the significance of a discretionary process of weighing up in the 

frame of exemption decisions […] No matter how much such a viewpoint should be welcomed the 

Commission is neither empowered nor able to issue a binding interpretation of the EC Treaty.”
335

 

 Substantive pillar of modernisation (2): Commission’s guidelines  5.4.3.

Despite this criticism, the Commission took yet another step to limit the scope of Article 101(3) 

TFEU balancing in the guidelines it adopted from May 2004 onwards. Up until that time, the 

Commission had stipulated that the first condition of Article 101(3) TFEU was fulfilled when an 

agreement produced “benefits”.
336

 Although the Commission’s policy papers from the end of the 

1990s onward introduced elements of economic efficiency to the application of Article 101(3) 

TFEU, they explicitly left room for non-economic benefits.
337

 During the fourth enforcement 

period, however, the Commission’s policy papers no longer referred to Article 101(3) TFEU as 

involving “benefits”. Instead, Article 101(3) Guidelines of 2004 first rebranded the Article as 
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limited to “objective economic efficiencies”,
338

 and then increased the evidential requirement 

necessary to prove such efficiencies.
339

 

Article 101(3) Guidelines were also the first to introduce the notion of consumer welfare as 

the primary aim of EU competition policy in general, and Article 101(3) TFEU in particular. They 

declared that the aim of EU competition rules was to protect competition “as a means of 

enhancing consumer welfare and of ensuring an efficient allocation of resources.”
340

 In parallel, 

they discarded market integration as an objective of EU competition policy.
341

  

The Guidelines, together with the Modernisation White Paper, clearly deviate from the 

Commission’s and EU Courts’ previous case law. Many non-economic benefits that had been 

taken into account until the third enforcement period – such as social benefits, industrial policy 

or environmental consideration - were no longer applicable, in the Commission’s view. 

Although this is often attributed to the more economic approach, scholars have also explained 

the change in the guidelines as prompted by the fear that the decentralisation of enforcement 

would induce national enforcers to tolerate unlawful agreements on national public policy 

grounds.
342

 As Sufrin put it, “this exclusion of public interest considerations from Article [101(3) 

TFEU] is partly a matter of principle but largely a matter of pragmatism”.
343

 The narrow definition 

of relevant non-competition interests serves as a safeguard against national protectionism. By 

transforming Article 101(3) TFEU into a purely economic efficiency norm, the Commission had 

limited the discretion of national competition enforcers to incorporate non-competition interests.  

Other scholars have linked the Commission’s narrow approach to the direct applicability of 

Article 101(3) TFEU in the new regime.
344

 Direct applicability, as a concept of EU law, requires 

that the legal provision be clear, precise, and unconditional. According to this interpretation, the 

narrow approach to Article 101(3) TFEU is warranted to reduce the margin of discretion in the 

application of the provision, to allow it to be applied under the realm of Regulation 1/2003. 
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While not admitting as much explicitly, the Commission acknowledged that Article 101(3) 

Guidelines entailed a new interpretation of the Article. The
 
Guidelines declare that “with regard 

to a number of issues, the present guidelines outline the current state of the case law of the 

Court of Justice. However, the Commission also intends to explain its policy with regard to 

issues that have not been dealt with in the case law, or that are subject to interpretation”.
345

 To 

align the Commission’s new interpretation with the Commission’s and EU Courts’ previous case 

law, Article 101(3) Guidelines left some room for the consideration of non-economic benefits by 

concluding: “goals pursued by other Treaty provisions can be taken into account to the extent 

that they can be subsumed under the four conditions of Article [101(3)]”.
346

 This provision, in 

fact, imposes two additional cumulative conditions for granting an Article 101(3) TFEU 

exception on the basis of non-economic benefits.
347

 First, only interests that can be ascribed to 

the “goals pursued by other Treaty provisions” could be relevant. Second, these interests can 

only be taken into account to the extent they can be “subsumed” by the four conditions of 

Article 101(3) TFEU. This, in conjunction with the general spirit of the Guidelines, suggests that 

non-competition interests could only be taken into account under Article 101(3) TFEU if they 

could be reckoned as economic efficiency gains. The legal and normative difficulties of those 

two conditions are further discussed in Chapter 3 Section 3.4.  

 Substantive pillar of modernisation (3): consumer welfare 5.4.4.

As mentioned above, the Commission’s Article 101(3) Guidelines introduced the notion of 

consumer welfare as the aim of Article 101(3) TFEU. From an economic-theoretical perspective, 

consumer welfare is calculated by aggregating the consumer surplus of all relevant consumers. 

The consumer surplus is the difference between the amount that the consumer was willing to 

pay for a particular product (consumers’ valuations) and the amount that consumers actually 

paid for that product. This economic definition takes into account only the effects reflected in 

supply and demand curves, namely price and quantity. It does not include economic aspects 

that consumers might value such as quality, innovation, or the existence of verity of products. It 

345
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also does not include non-economic benefits. Therefore, the purely economic definition of 

consumer welfare is of limited use in practice.
348

 

Like the policy papers and decisional practices preceding them, the Commission’s Guidelines 

have once again refrained from laying down a detailed standard to govern Article 101(3) TFEU 

balancing. The Commission has merely declared that the Article is based on a consumer welfare 

standard. It did not explain a method to account for non-competition interests under the Article. 

In fact, the Commission had consciously left this question open, proclaiming that it was case 

specific.
349

 As Daskalova proficiently observes,
350

 it is ironic that the meaning of consumer 

welfare remains unclear when one of the reasons for its introduction into Article 101(3) TFEU 

was to bring legal certainty and uniformity to a decentralised regime.  

The EU Courts, too, have not clarified this issue. They did not issue detailed judgments 

explaining whether they had accepted the Commission’s notion of consumer welfare as a standard 

for applying Article 101(3) TFEU, and if so, how it ought to be applied. In fact, in T-Mobile (2009) 

and GlaxoSmithKline (2009), the CJEU actually left open the question of whether consumer welfare 

was at all the legal standard for Article 101(3) TFEU.
351

 Passing on a valuable opportunity to clarify 

the matter, the Court ambiguously stated that the Article “like the other competition rules of the 

Treaty, is designed to protect not only the immediate interests of individual competitors or 

consumers but also to protect the structure of the market and thus competition as such.”
352

 

The unclear role and scope of the consumer welfare standard created much uncertainty 

about balancing in the post-modernisation era. This uncertainty was amplified because the 

standard is mostly absent from the Commission’s decisional practice. Chapter 3 Section 4.4.1 

shows that despite the importance of the standard in the Commission’s policy papers, consumer 
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welfare is rarely mentioned in the Commission’s decisions, and is almost never defined.
353

 It is 

unsurprising, therefore, that national enforcers have adopted divergent interpretations in this 

regard.
354

 Finally, the uncertainty surrounding the consumer welfare standard has increased 

because Article 101(3) TFEU nearly disappeared from the decisional practice of the Commission 

after May 2004. The empirical findings presented in Chapter 3 Section 2 reveal that the Article 

was never accepted and seldom discussed by the Commission following modernisation. 

 Procedural pillar of modernisation: self-assessment and priority setting  5.4.5.

The disappearance of Article 101(3) TFEU from the Commission’s decisional practice might 

initially be seen as proof that non-competition interests no longer play a role in the enforcement 

of Article 101 TFEU, or at least in the Commission’s practice. This conclusion, nevertheless, is 

not supported by the empirical findings. In its place, the empirical findings presented 

throughout the dissertation indicate that during the fourth enforcement period the consideration 

of non-competition interests shifted from the substantive balancing tools of Article 101 (1) and 

(3) TFEU to various procedural and national balancing tools.  

First, the empirical findings uncover that non-competition interests are embedded in the 

competition enforcers’ selection of detection instruments, enforcement targets, and instruments. 

Remarkably, the procedural pillar of modernisation entrusted the competition enforcers with the 

power to set their own enforcement priorities.
355

 Whereas under the old notification regime the 

Commission examined all notified agreements, under the new self-assessment regime of 

Regulation 1/2003 the competition enforcers could allocate their own enforcement efforts. 

Chapter 8 illustrates that the competition enforcers have made use of their new priority-setting 

powers to account for non-competition interests. They have directed their enforcement efforts to 

clear-cut infringements of Article 101 TFEU, often by use of leniency applications and/or 

settlements
356

 which are unlikely to be justified by overriding non-competition interests. The 

353
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competition enforcers have rarely adopted positive decisions or given individual informal 

guidance.
357

 Rather, agreements that raise balancing questions have mostly been resolved by 

closing the investigation into a case altogether. The competition enforcers’ selection of cases, 

therefore, has left very limited room for the use of substantive balancing tools. 

Second, the competition enforcers have taken non-competition interests into consideration 

when accepting formal and informal commitments and imposing fines for infringements. This 

type of procedural balancing tool is elaborated in Chapter 7.  

Third, the NCAs and national courts have made use of national balancing tools instead of 

the substantive balancing tools of Articles 101(1) and (3) TFEU. Those unique national 

exceptions are considerably different from the EU-based balancing tools. They might indeed 

result in the fragmentation of applicable competition rules across the EU. These unique national 

balancing tools are elaborated in Chapter 6. 

The shifts in balancing brought about by the three pillars of modernisation have created many 

ambiguities concerning the role of non-competition interests of Article 101 TFEU in the post-

modernisation era. As a result, and as will be demonstrated in the next chapters, many aspects of 

balancing remain unclear today, more than 15 years after the adoption of Regulation 1/2003. 

6. BALANCING IN PRACTICE II: FIVE MEMBER STATES 

This section provides a short summary of the historical development of the approaches taken to 

balancing by five Member States. Those national approaches are significant in light of the mutually 

determinative connection between national and EU-level balancing. The Member States are 

affected by EU balancing rules when NCAs and national courts implement the balancing rules in 

practice. In parallel, the Member States affect balancing in two ways. First, they take an active part 

in shaping the balancing rules contained in EU primary and secondary law. As discussed above, the 

role of non-competition interests under Article 101 TFEU is the result of ongoing negotiation 

between the Member States and the EU institutions. Second, national approaches affect the 
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Third, the NCAs and national courts have made use of national balancing tools instead of 

the substantive balancing tools of Articles 101(1) and (3) TFEU. Those unique national 

exceptions are considerably different from the EU-based balancing tools. They might indeed 

result in the fragmentation of applicable competition rules across the EU. These unique national 

balancing tools are elaborated in Chapter 6. 

The shifts in balancing brought about by the three pillars of modernisation have created many 

ambiguities concerning the role of non-competition interests of Article 101 TFEU in the post-

modernisation era. As a result, and as will be demonstrated in the next chapters, many aspects of 

balancing remain unclear today, more than 15 years after the adoption of Regulation 1/2003. 

6. BALANCING IN PRACTICE II: FIVE MEMBER STATES 

This section provides a short summary of the historical development of the approaches taken to 

balancing by five Member States. Those national approaches are significant in light of the mutually 

determinative connection between national and EU-level balancing. The Member States are 

affected by EU balancing rules when NCAs and national courts implement the balancing rules in 

practice. In parallel, the Member States affect balancing in two ways. First, they take an active part 

in shaping the balancing rules contained in EU primary and secondary law. As discussed above, the 

role of non-competition interests under Article 101 TFEU is the result of ongoing negotiation 

between the Member States and the EU institutions. Second, national approaches affect the 

Regulation 622/2008 on Settlement Procedure; Commission Settlement Procedure Notice (2008); 
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application of balancing. The empirical findings presented in Chapters 3-8 illustrate that the NCAs 

have followed divergent interpretations of the Article 101 TFEU balancing tools and adopted unique 

national balancing rules that influence the way balancing is administered by national enforcers. 

This section, therefore, provides background information for understanding both the 

development of the balancing tools and their implementation in practice. Each section describes 

the origins of the national competition legislation, the national provision equivalent to Article 101 

TFEU, the standard for balancing (e.g. type of consumer welfare standard) and the institutional 

and procedural structure of the national enforcement system. In addition, each section details 

the appeals procedure against the NCA’s decisions. They show that national appeals systems 

differ in the characteristics of the relevant appellate body (i.e. civil/administrative court or a 

specialised tribunal) and its competence (i.e. full/limited review of legal/factual elements).
358

  

6.1. France  

 Origins of national competition law  6.1.1.

The roots of French competition law can be traced back to the French revolution.
359

 At the 

beginning of the 19
th
 century, French competition rules were entrenched in human-rights 

thinking rather than based on economic motives. They prohibited forms of horizontal price 

fixing, which were viewed as hindering equal access to commercial life and a violation of the 

right to equality among men.
360

 Those early laws enacted a competition system based on the 

abuse principle, which guided French competition law for many decades to come.
361

 

During the Second World War, France progressively became a controlled economy, 

characterised by extensive governmental control and cartelisation. New laws fostered and 

imposed forms of mandatory cartelisation.
362

 Even when France formally ceased to be an 

authoritarian corporative state in 1946, the government’s pivotal role in the economy 

358
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persisted.
363

 The French competition regime adopted in the mid-1950s, correspondingly, 

focused on price control and the limitation of practices negatively affecting prices.
364

 

Since the 1980s, France has gradually transformed into a more market-based economy. The 

government has opened markets up to competition and privatised many state-owned 

companies while retaining control over certain companies and industries.
365

 In 1986, the 

Ordinance on Competition and Freedom of Prices established modern French competition 

policy
366

 and was codified in 2000 in Book IV of the Commercial Code. 

 National equivalent of Article 101 TFEU and consumer welfare standard  6.1.2.

As mentioned, 1950s French competition law served as the model for Article 101 TFEU.
367

 In its 

present version, Article L. 420-1 of the French Commercial Code contains an absolute cartel ban. 

Like Article 101(1) TFEU, it prohibits any agreement having the aim or effect of preventing, 

restricting, or distorting the free play of competition in a market. Article L. 420-4 lays down three 

exceptions to the general prohibition: a regulated-conduct defence, the possibility of issuing 

BERs, and a provision similar to Article 101(3) TFEU.
368

 The latter is broader in scope than Article 

101(3) TFEU. Its wording covers wide-ranging policy considerations including those that benefit 

society as a whole. Notably, the French exceptions are not drafted in the form of exemptions but 

rather detail the scope of the prohibition itself. As such, they reflect the distinction between 

“good” and “bad” cartels recognised under the principle of abuse. 

The French NCA declares that it enforces Article 101 TFEU on the basis of a long-term consumer 

welfare standard, which is broadly construed. It assumes that intermediate objectives (such as 

enhancing the competitive process, stimulating efficient allocation of resources and preventing 

unchecked market power) foster consumer welfare in the long run.
369

 Competition is therefore not 

an end unto itself, but a means to safeguard the market economy alongside other public policies. 
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 National enforcement system 6.1.3.

Like the EU system following modernisation, the post Second World War French system was 

based on a self-assessment system that did not require prior authorisation. Unlike many other 

Member States, France maintained its self-assessment regime even after Regulation 17/62 

opted for an EU notification and exemption system. Regulation 1/2003 thus drew the EU 

enforcement system closer to the French one.  

The French enforcement system of the mid-1950s was highly susceptible to political 

interference. It was based on a two-tier review: the competition assessment was performed by 

the Commission technique des ententes, an independent specialist body with merely advisory 

powers; at a second stage, the decisions were adopted by the Ministry of Economic Affairs.
370

 In 

1977, as part of the general trend towards a more market-based economy, the system 

transformed into a single-stage examination, which no longer involved the Ministry. The Conseil 

de la concurrence was established, a quasi-judicial independent body having powers to initiate 

proceedings, issue orders, and impose fines.
371

 This enforcement system is less susceptible to 

political influence.  

In 2004, the Conseil was endowed with additional powers, bringing it into line with other 

NCAs.
372

 In 2008, those powers were extended to include self-referral and investigation powers, 

and the Conseil was renamed Autorité de la concurrence.
373

 Yet, the Ministry still holds some 

powers. It may review certain anti-competitive practices considered to be less significant,
374

 and 

has the right to appeal the decisions of the Autorité de la concurrence.
375

 

Decisions of the French NCA can be appealed to civil law courts. The Paris Court of Appeal 

examines the factual and legal grounds of the decision. If it declares that the NCA’s decision is 

void, it may replace it with its own decision. A second appeal on points of law may be submitted 

to the Supreme Court (the Court of Cassation).
376
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6.2. Germany 

 Origins of national competition law  6.2.1.

Germany was the European pioneer in terms of introducing legislation specifically intended to 

protect the competitive process itself, and not merely to control prices. Its Regulation Against 

Abuse of Economic Power Position of 1923, was part of the emergency measures adopted by 

the Weimar Republic following the First World War. It aimed to ensure market freedom, 

increase production, and reduce inflation.
377

 Yet, during the years of Nazi control (1933-1945), 

Germany transformed into a fully planned, state-controlled economy.
378

  

Following the Second World War, the occupying forces adopted the Decartelisation Laws of 

1947. The Laws represented the belief that excessive concentration of economic power was one 

of the causes of German military aggression and the Nazis’ rise to power. Suppression of 

economic power was seen as a precondition for social justice.
379

 The competition provisions in 

those laws were heavily influenced by the American occupation and the American Sherman 

Act.
380

 The laws in the American and British Zones were similar, including a detailed prohibition 

against horizontal and vertical practices. The law in the French Zone was less comprehensive, 

reflecting France’s more lenient approach towards cartels, as discussed above. 

When occupation ended, the adoption of a new competition regime was subject to rigorous 

debate: On the one hand, representatives of the German industry supported an abuse-based 

self-assessment regime, similar to the French system. They argued that a strict prohibition on 

cartels would impede the reconstruction of national industry.
381

On the other, supporters of 

Ordoliberalism, including the German Minister of the Economy, advocated for a principle of 

prohibition and control. Namely, that anti-competitive agreements should have no legal force 

unless notified and approved by a regulatory body. They aimed to establish an order-based 

377
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against horizontal and vertical practices. The law in the French Zone was less comprehensive, 

reflecting France’s more lenient approach towards cartels, as discussed above. 

When occupation ended, the adoption of a new competition regime was subject to rigorous 

debate: On the one hand, representatives of the German industry supported an abuse-based 

self-assessment regime, similar to the French system. They argued that a strict prohibition on 

cartels would impede the reconstruction of national industry.381On the other, supporters of 

Ordoliberalism, including the German Minister of the Economy, advocated for a principle of 
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competition policy as the cornerstone for a democratic order protecting citizens against an 

authoritarian threat.
382

 As the next section shows, the German Competition Act of 1957 

represented a compromise between those two approaches. 

 National equivalent of Article 101 TFEU and consumer welfare standard  6.2.2.

The German Competition Act of 1957 was based on an authorisation system enacting an 

absolute cartel ban subject to many sectoral and individual exceptions. The Act is still in force 

today, although with subsequent significant revisions. The prohibition on anti-competitive 

agreements is laid down in Section 1. The original provision provided that an agreement is 

ineffective insofar as it is likely to influence production or market conditions by restraining 

competition. In 1998, the Sixth Amendment of the Act changed the wording to follow the 

formulation of Article 101(1) TFEU.
383

 At the same time, up until 2005, the prohibition did not 

generally apply to vertical restraints. Certain forms of vertical restraint were regulated, bound to 

different prohibition and exception rules.
384

 

Over the years, the Act has included four types of exemptions: First, individual exemptions 

to certain business practices.
385

 Second, sectoral exceptions shielding various industries from 

the cartel prohibition.
386

 Since the late 1980s, the number of industries protected by the Act has 

been gradually reduced, yet some still exist today.
387

 Third, a political exemption granted by the 

Minister of the Economy, confined to narrowly defined circumstances where an agreement is 

“necessary for prevailing reasons concerning the economy as a whole and the public interest” 

or upon an “immediate danger to the existence of a majority of the undertakings in a sector”.
388
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Fourth, in 1998, the law first introduced an exemption based on the effects of an agreement, 

similar to Article 101(3) TFEU.
389

  

The German exemptions drastically changed following the modernisation of EU competition 

law. A 2005 amendment aimed at harmonising the national law with EU competition law.
390

 The 

amendment was adopted at the end of a long and controversial debate, including a mediation 

procedure between the Bundestag (Lower House of the German Federal Parliament) and the 

Bundesrat (Upper House of the German Federal Parliament).
391

 The amendment abolished both 

the specific and ministerial exemptions. Instead, Section 2(1) of the revised Act included a 

general exception, identical to Article 101(3) TFEU. Despite the abolishment of most specific 

exemptions, Section 3 of the Act still provides that the conditions for Section 2(1) exception 

have been fulfilled when an agreement rationalises an economic activity and serves to improve 

the competitiveness of SMEs. This only applies to purely national agreements that do not affect 

trade between Member States.
392

 

In addition, the amendment provides that Regulations of the European Council and the 

Commission on the application of Article 101(3) TFEU apply mutatis mutandis to purely national 

cases. Remarkably, the draft of the amendment initially also referenced EU guidelines and 

principles as a source of interpretation. However, this was removed before the legislation was 

finalised, noting that such guidelines and principles were binding on neither the German 

administration nor the German judiciary.
393

  

The German NCA has rejected consumer welfare as a standard for balancing. It has 

declared that it bases its exemption decisions solely on competition criteria: “it is undisputed 

that there are other important economic and socio-political goals than ensuring competition. 

However, it is not the Bundeskartellamt’s responsibility to realise these interests”.
394
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 National enforcement system  6.2.3.

The Competition Act of 1957 established the Federal Cartel Office, the Bundeskartellamt. It is 

an independent higher federal authority assigned to the Federal Ministry of Economic Affairs 

and Energy.
395

 The procedural regime follows the EU practice. Originally it was based on a 

notification and authorisation system. Since the 2005 amendment, it has transformed into a 

self-assessment system.
396

 

Decisions of the German NCA can be appealed to civil courts. At first instance, the 

Düsseldorf Higher Regional Court (OLG Düsseldorf) investigates both factual and legal aspects 

of the decisions and has full jurisdiction over fines. A second appeal on points of law can be 

submitted to the Federal Court of Justice.
397

 

6.3. The Netherlands 

 Origins of national competition law  6.3.1.

Dutch competition policy has been famously ineffective for many years.
398

 The Law Regulating 

Economic Competition of 1956 introduced a compulsory notification system with provisional 

validity, representing a mix of the German and French approaches: Similar to the German 

approach, it established a notification system, and similar to the French approach it was based 

on the abuse principle. Accordingly, the Dutch Minister of Economic Affairs would examine the 

effect of an agreement on the “public interest”.  

The term public interest remained undefined. It mandated a case-by-case evaluation and 

involved consultation with other ministries and the Economic Competition Commission.
399

 

Following the assessment, the Minister could issue a declaration of general application, 

expanding the effect of an agreement that was deemed positive for the common good to a 

whole sector. Alternatively, it could grant a declaration of invalidity to an agreement with 

negative effects.
400
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Although it was frequently amended,
401

 up until the mid-1990s the law had little use in 

practice, and the Netherlands remained a “cartel heaven”.
402

 At the same time, Dutch firms 

were increasingly subject to Article 101 TFEU infringement procedures at the EU level. In fact, 

the Commission condemned some agreements even after the Dutch government approved 

them.
403

 This phenomenon reached its peak in the Commission’s Dutch construction cartel 

(1992) case.
404

 In addition to imposing fines on the undertakings, the Commission initiated an 

infringement procedure against the Dutch government, claiming that the Dutch law and 

enforcement practices had hindered the proper functioning of EU competition rules.  

The Commission terminated the proceedings after the government agreed to enact a more 

modern domestic competition policy.
405

 Initially, the Dutch government only enforced its 

existing competition laws more rigorously. Yet, the adoption of the Dutch Competition Act of 

1998, which is still in force today, modelled the national law closely after its EU counterpart.  

 National equivalent of Article 101 TFEU and consumer welfare standard  6.3.2.

Since the late 1990s, two opposing forces have shaped the Dutch approach to balancing. On 

the one hand, subsequent to the adoption of Regulation 1/2003, the Dutch government called 

for the Europeanisation of the Dutch law, bringing it “as far as possible into line with the [EU] 

regime”.
406

 Hence, Article 6(1) and (3) of the Dutch Competition Act repeat the wording of 

Articles 101(1) and (3) TFEU, respectively. 

On the other hand, the Dutch government has consistently pushed for the consideration of 

broad non-competition interests. In particular, in addition to Article 6(3), the Act includes a 

broad de minimis exception, exceptions for undertakings entrusted with the provision of 

services in the public economic interest, BERs, and sectoral exceptions for collective labour 

agreements and agreements on pensions.
407

 Those exceptions were criticised as being overly 

401
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broad, still encompassing most of the exemptions that could be considered under the old Dutch 

public interest test.
408

  

In a similar vein, in 2003, the Social and Economic Council of the Netherlands (SER)
409

 

critiqued the manner in which the Dutch NCA examined non-competition interests, noting that 

Dutch competition policy was a means to boost the prosperity of Dutch society, rather than an end 

unto itself. Such prosperity was defined broadly, including economic progress (income and 

productivity growth), social progress (well-being and social cohesion) and a good quality of life (in 

both a spatial and environmental sense).
410

 The SER condemned the Dutch NCA for following the 

Commission’s approach to balancing. It noted that the Commission had not provided a clear and 

transparent criterion, and confined balancing to benefits having economic effects.
411

 The SER thus 

recommended that the Commission and NCA take broader types of benefits into account.  

The SER proposal for an EU treaty amendment was not accepted. The Dutch Competition Act, 

however, was amended to order the Dutch NCA “to include other interests besides economic 

interests in its considerations for purposes of Article 6(3)”.
412

 Following this amendment, the Dutch 

government demanded that the Dutch NCA consider a broad array of non-economic benefits in the 

application of Article 101 TFEU. In particular, a 2007 Dutch Court of Audit report concluded that the 

NCA should balance in a clearer manner, and include broader interests.
413

 Following this critique, 

the Dutch NCA has regularly dedicated special attention to balancing in its annual reports.
414

 

In 2014, the Dutch NCA took a significant stand in favour of including non-economic benefits by 

adopting a Vision Document on Competition and Sustainability.
415

 Interpreting both Dutch and EU 

competition policy, the Vision Document claimed that sustainability interests could play an important 

role in the enforcement of “agreements on sustainable initiatives”.
416

 The Vision Document is 
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remarkable on account of offering a broad interpretation of the role of non-competition interests 

under both EU and Dutch law and is further elaborated in Chapter 3 Section 6.2.2.  

 National enforcement system  6.3.3.

The Competition Law of 1998 established the Nederlandse Mededingingsautoriteit (NMa). At first, 

the NMa was part of the Ministry of Economic Affairs, which retained decision-making powers. In 

2004, it was transformed into an autonomous administrative authority.
417

 Yet, the Minister has 

remained responsible for competition policy and has the power to issue general directives. 

The enforcement system underwent reform in 2013.
418

 First, the NMa, consumer, and post 

and telecommunication authorities were consolidated into the Authority for Consumers and 

Markets (ACM). Second, the Minister of Economic Affairs and the Minister of Infrastructure and 

the Environment were vested with the power to overturn an “order of general application” 

issued by the Dutch NCA if the NCA was “not competent to take one”.
419

 While the wording of 

the provision is rather vague, it could be seen as allowing the Minister to annul a decision due 

to public policy considerations.  

When the Dutch NCA decides to impose sanctions, the undertakings concerned may ask the 

NCA to reassess the case. This administrative review is based on the opinion of an advisory 

committee, which is independent of the NCA. Following review, the parties may appeal to the 

District Court of Rotterdam, and then to the Trade and Industry Appeals Tribunal. Both courts 

are competent to examine the legality of the decision, with a full review of sanctions.
420

 

6.4. UK 

UK competition law and policy are likely to undergo significant reform upon the departure of the 

UK from the EU (Brexit). At the time of writing of this dissertation there is still great uncertainty 

about the modalities of exiting the EU, and the impact it might have on EU and UK competition 

law. Scholars have already explored various alternatives, including their impact on balancing.
421

 

Nevertheless, Brexit has no direct bearing on this dissertation. Since the dissertation focuses on 

past practice, the UK is simply regarded as one of the EU Member States in this context.  
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 Origins of national competition law  6.4.1.

The roots of UK competition policy are grounded in the private-law restraints of trade doctrine. 

Developed in the fifteen century and valid to the present day, the doctrine holds that an 

agreement that leads to unreasonable restraints on the freedom of economic activity is 

unenforceable by its parties. The doctrine is based on a two-stage assessment. The plaintiff 

must first prove the existence of a restraint on trade. If such restraint can be established, the 

burden of proof shifts to the defendant. The defendant must show that its behaviour was not 

unreasonable and that it gave due consideration to the interests of other parties.
422

 This public 

interest test implies that courts will refuse to enforce a contract only if it impinges on both 

competition rules and the public interest. 

The UK’s early public-law competition policy was adopted following the Second World War in 

pursuit of recovery of industries and full employment. Accordingly, it was not based on solid 

economic theory, but rather on the public interest test.
423

 Moreover, between the 1940s and 

1960s the substantive, procedural, and institutional rules were regularly revised to respond to 

immediate concerns and developments:
424

 

The Monopolies and Restrictive Practices (Inquiry and Control) Act of 1948 created an 

informal enforcement procedure. Any governmental department with an interest in an 

agreement could apply the public interest test to determine whether to take action. The Act 

also created the Monopolies and Restrictive Practices Commission (MRPC) - the first 

administrative European competition agency. While the MRPC had no decision-making 

capabilities, it investigated monopolies and restrictive practices following references from the 

Board of Trade.
425

 This informal procedure was criticised as being too vague, unpredictable, and 

political. As a response, the Restrictive Trade Practices Act of 1956 enacted a more formal 

notification system. It created the Registrar of Restrictive Trading Agreements and imposed the 

duty to give notification of all agreements involving the production or supply of goods that 

determined prices, supply terms, or quantities or imposed sale restrictions. The powers of 

investigation and decision were transferred to the Restrictive Practices Court (RPC), a newly 

422
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established judicial body.
426

 Unlike the MRPC, the RPC was independent of political and 

economic pressure.
427

 It examined all agreements of which it had been notified by using a 

rebuttable presumption that they had contradicted the public interest.
428

 Because the 1956 Act 

significantly reduced the MRPC’s role, it was renamed the Monopolies Commission (MC). In 

1965, The Monopolies and Mergers Act granted the MC a role in merger review and renamed it 

the Monopolies and Mergers Commission (MMC). 

The novelty of the 1956 regime was significant, yet still unsatisfactory: although it prompted 

more rigid competition assessment, it did not specify how to apply the public interest test. In 

addition, it did not apply to agreements that were not subject to obligatory registration, which 

continued to be examined under the old regime of the 1948 Act.
429

 During the 1960s and 

1970s, the registration requirements were expanded to include other types of agreements.
430

 

The Fair Trading Act of 1973 was adopted in parallel to the UK’s accession to the EU. It 

marked the first step away from the public interest test by referring for the first time to 

competition as a public aim unto itself.
431

 Yet, it still recognised other aims such as the 

promotion of consumer interests, reduction of costs, efficiency, employment, and UK 

competitiveness. The 1973 Act once again changed the institutional structure of enforcement. It 

created the office of Director General of Fair Trading (DGFT). Agreements subject to 

registration were notified to the DGFT, which had inherited the Registrar’s duties. Restrictive 

agreements not subject to registration could have been referred by the DGFT (subject to the 

veto power of the Secretary of State
432

), the Secretary of State, or by a Minister acting in 

concert with the Secretary of State.
433

 Referred agreements were investigated by the MMC, and 
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marked the first step away from the public interest test by referring for the first time to 

competition as a public aim unto itself. 431  Yet, it still recognised other aims such as the 

promotion of consumer interests, reduction of costs, efficiency, employment, and UK 

competitiveness. The 1973 Act once again changed the institutional structure of enforcement. It 

created the office of Director General of Fair Trading (DGFT). Agreements subject to 

registration were notified to the DGFT, which had inherited the Registrar’s duties. Restrictive 

agreements not subject to registration could have been referred by the DGFT (subject to the 

veto power of the Secretary of State432), the Secretary of State, or by a Minister acting in 

concert with the Secretary of State.433 Referred agreements were investigated by the MMC, and 
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decided by the Minister. In practice those enforcement efforts were limited. The high inflation 

rates of the 1970s focused most of the enforcement on price control.
434

 

The UK’s economic governance underwent significant reform after the election of Margaret 

Thatcher in 1979. The Competition Act of 1980 was adopted as part of the new administration’s 

neoliberal market-oriented philosophy. It abolished the price control regime and attempted to 

reduce prices and fight inflation by means of competition.
435

 It replaced the UK’s former form-

based approach (i.e. examining the type of the agreement) with an assessment of the 

agreement’s effect on competition, like the EU regime. The 1980 Act extended the DGFT’s 

powers, allowing it to initiate and conduct investigations. Yet, if the DGFT did find a restriction, 

it filed a reference with the MMC, which then examined whether there was a restriction, and if 

that was the case, assessed it using the public interest test. 

A more fundamental modernisation of UK competition policy took place only two decades 

later with the Competition Act of 1998 and the Enterprise Act of 2002, which are still in effect 

today. The reform aimed to align the UK regime as closely as possible with its EU equivalent.
436

 

The Enterprise Act of 2002 replaced the DGFT with the Office of Fair Trade (OFT). While 

decisions of the DGFT were executed in the name of the individual appointed to that position by 

the Secretary of State, OFT decisions were actually taken by a Board appointed by the 

Secretary of State.
437

 The reform revised that institutional structure. The DGFT’s powers were 

significantly increased at the expense of powers previously reserved to the judiciary and the 

executive. The DGFT was assigned the tasks of assessing infringements, granting exemptions, 

issuing directions, and imposing remedies. The MMC was renamed the Competition Commission 

(CC). Its powers were reduced and are bound to a DGFT referral but still include investigation of 

markets, mergers, and economic regulation.  

The Enterprise and Regulatory Reform Act of 2013 merged the CC and the OFT to create 

the Competition and Markets Authority (CMA).
438
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 National equivalent of Article 101 TFEU and consumer welfare standard  6.4.2.

Modelled on the design of EU competition law, Chapter I of the UK Competition Act of 1998 

includes a cartel prohibition similar to Article 101(1) TFEU. The Chapter I prohibition is subject 

to three types of exception: an exception similar to Article 101(3) TFEU, BERs, and a regulated 

conduct defence.
439

 The first exception imposes conditions almost identical to those of Article 

101(3) TFEU and abolished the public interest test. The Other Enactments (Amendment) 

Regulations of 2004 accommodated the UK regime to changes introduced by Regulation 

1/2003. Most importantly, it abandoned the notification regime in favour of legal exceptions. 

The UK did not explicitly adopt a consumer welfare standard. Yet, Chapter 3 Section 6.2.1 

shows that, in practice, it had opted for a short-term, narrow consumer welfare standard similar 

to the one advocated by the Commission following modernisation.  

 National enforcement system  6.4.3.

In addition to the OFT and the CMA described above, UK sector regulators are also empowered 

to apply Article 101 TFEU and the national equivalent provision. Sector regulators were created 

in the UK starting in the 1980s in conjunction with the national privatisation initiatives. The 

regulators were gradually required to promote competition, and sometimes also had to make 

references to the competition authorities (the MC/MMC).
440

  

The powers of the sector regulators were reinforced by the Competition Act of 1998, which 

introduced a formal concurrent enforcement model.
441

 It entrusted the Office of Communications, 

the Gas and Electricity Markets Authority, the Water Services Regulation Authority, the Office of 

Rail Regulation, the Northern Ireland Authority for Utility Regulation, the Civil Aviation Authority 

and the healthcare sector regulator for England (NHS Improvement, formerly Monitor) with 

reference powers to the CC. Later, following the entry into force of Regulation 1/2003, these 

powers were extended to the enforcement of EU competition rules. 

The empirical findings presented in this dissertation demonstrate that, in practice, only a 

very few competition decisions were adopted by means of the concurrency model. Sector 

regulators have mostly chosen to rely on their specific sector regulation rather than enforce EU 

439
 Those exceptions are detailed in Chapter 3, Section 6.2.1; Chapter 4, Section 5.1.3; and Chapter 5, 

Section 4.1, respectively. 
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or national competition rules.
442

 The Enterprise and Regulatory Reform Act of 2013 was 

designed to remedy this shortcoming. The Act obliges sector regulators to consider using their 

competition powers in appropriate cases and supports their efforts through greater coordination 

with the UK NCA.
443

 Failing to apply concurrent competition powers in a sufficiently rigorous 

manner might elicit losing jurisdiction to the UK NCA.  

The Enterprise Act of 2002 established the Competition Appeal Tribunals (CAT). This is a 

specialised administrative body serving as an appellate instance for NCA and sector regulator 

decisions. Unlike many other appeal instances, the CAT can reopen cases, hear new evidence, 

and is not bound by the NCA’s prior decisions. A second appeal on matters of law or fines is 

submitted to the appropriate court, according to a geographic criterion.
444

  

6.5. Hungary  

 Origins of the national competition law  6.5.1.

Hungary applied some competition rules as early as the 1920s. It had private-law remedies for 

unfair marketing and practices contrary to morals or business fairness. From the early 1930s, it 

required notification of large cartels that were potentially subject to private or public 

enforcement. However, these rules were rarely enforced in practice.
445

 

Following the Second World War, Soviet occupation transformed Hungary into a 

communist state. Consequently, as pronounced by Hungary’s Supreme Court in 1952, "under 

the socialist economic order the regulation of competition lost its substance".
446

 Yet, Hungary 

still adhered to certain market-based principles. Subsequent to the Hungarian Revolution and 

withdrawal from the Warsaw Pact in 1956, the Hungarian Civil Code of 1959 enacted 

provisions encouraging efficiency and reliance on price mechanisms to improve firms’ 

performance in the planned economy. It prohibited price fixing, foreclosing customers from 

suppliers, and business activities that gave an unfair advantage to undertakings or harmed 

consumers. Next, in 1968 the government put an end to the National Planning Office that had 

442
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previously fixed the types and quantities of goods and products to be produced in the 

country.
447

 Ordinances in opposition to price cartels, certain types of market sharing, and 

vertical restraints were passed in 1967 and 1975.
448

 

The Act on the Prohibition of Unfair Economic Activities of 1984 prohibited unfair market 

practices, cartels, and abuse of dominance. Since the Act did not include an enforcement 

mechanism it, too, had little use in practice.
449

 Nevertheless, it had significant symbolic value. 

Together with similar Yugoslavian and Polish legislation, it was one of the first economic 

reforms to be passed in the East and Central European socialist countries. Hungarian Justice 

Salamon described the Act as guided "not by the actually existing market, but by the desire 

aimed at it".
450

 A decade later, during the 1990s, most of the other (former) socialist countries 

adopted similar rules.
451

  

Following the fall of communism, Hungary gradually opened up its markets to competition. 

Article 9 of the 1989 amendment to Hungary’s constitution acknowledged a market-based 

economy and the freedom of competition. Simultaneously, the government introduced vast 

privatisation, particularly in the industry, services, and agricultural sectors.
452

A designated 

competition policy was adopted quickly after the election of the first post-communist 

government in 1990.
453

 Inspired by the EU and German models, it adopted a general cartel 

prohibition and a set of exemptions.
454

 Those included agreements intended to prevent abuse of 

economic superiority, de minimis, and a defence similar to Article 101(3) TFEU.  

Hungary began negotiating EU accession shortly thereafter. It applied for EU membership in 

1994, started formal negotiations in 1998, and acceded the EU in May 2004. Consequently, the 

new Competition Act adopted in 1996 was closely modelled on the EU regime.
455
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Salamon described the Act as guided "not by the actually existing market, but by the desire 

aimed at it".450 A decade later, during the 1990s, most of the other (former) socialist countries 

adopted similar rules.451  

Following the fall of communism, Hungary gradually opened up its markets to competition. 

Article 9 of the 1989 amendment to Hungary’s constitution acknowledged a market-based 

economy and the freedom of competition. Simultaneously, the government introduced vast 
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Hungary began negotiating EU accession shortly thereafter. It applied for EU membership in 
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new Competition Act adopted in 1996 was closely modelled on the EU regime.455  
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 National equivalent of Article 101 TFEU and consumer welfare standard  6.5.2.

The wording of the Hungarian law is similar to Article 101 TFEU. Article 11 is almost identical to 

Article 101(1) TFEU. Article 17 resembles Article 101(3) TFEU. Chapter 3 Section 6.2.1 shows 

that, despite certain differences, the Hungarian NCA has interpreted it as essentially identical to 

the provision of Article 101(3) TFEU. 

The preamble of the Competition Act declares that the Act is not confined to the promotion 

of competition as such, but rather to the promotion of “the public interest attached to the 

maintenance of competition on the market ensuring economic efficiency and social progress, 

the interests of undertakings complying with the requirements of business fairness and the 

interests of consumers require the state to protect by law fairness and freedom of economic 

competition”. By the same token, the Hungarian NCA pronounces that it enforces competition 

rules for the public interest in a manner that enhances long-term consumer welfare and 

efficiency. It states that competition should stimulate economic growth and employment, 

resulting in an increase in the standard of living. In cases of market failure, however, 

competition does not provide the best result.
456 

 

 National enforcement system  6.5.3.

The 1990 competition Act established the Hungarian competition authority, the Gazdasági 

Versenyhivatal (GVH). The GVH is an administrative authority reporting only to parliament. It 

was vested with investigation and enforcement powers. In the past, enforcement was based on 

a notification system. Yet, following accession to the EU and the modernisation of EU 

competition law, it has shifted to a self-assessment system.
457

 

Appeals on decisions of the Hungarian NCA take place at three levels. There are two instances 

of ordinary review, which examine the legality of the decision on points of law and fact. In 

exceptional cases, the Supreme Court (Curia) reviews cases on legal matters.
458

 In the past, the 

ordinary instances were the Budapest Metropolitan Court followed by a second appeal to the 

Budapest Appeal Court. Since 2013, the Metropolitan Administrative and Labour Court of Budapest 

is the court of first instance, and the Metropolitan Court of Budapest the court of second instance.  

456
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7. OBJECTIVES OF ARTICLE 101 TFEU: AN OPEN QUESTION 

This chapter has shown that, over the years, the Member States and the EU institutions have 

not taken a clear stand on the objectives of Article 101 TFEU. The procedural and substantive 

elements defining balancing were the outcome of heated negotiation and compromises 

among Member States with substantially different economic policies and traditions, that were 

often influenced by social and historical factors, and in response to entirely different 

objectives.
459

 Nevertheless, at present, there are two main approaches vis-à-vis the objectives 

of Article 101 TFEU.
460

 

The first approach sees Article 101 TFEU as directed at the maximisation of (consumer or 

total) welfare.
461

 The advocates of this position have focused on the outcomes of competition. 

They have submitted that the Article is designed to ensure the efficient allocation of resources 

throughout the EU for the benefits of consumers. This view has gained in influence since the 

introduction of the Commission’s more economic approach in the early 2000s. Nevertheless, as 

mentioned, it does have certain weaknesses. From a legal perspective, this approach is not 

encored in EU primary or secondary law and has not been fully embraced by the CJEU. From a 

practical perspective, despite the importance of the notion of consumer welfare, it has no 

single, unambiguous meaning.
462

 The Commission has left the notion undefined, while national 

enforcers have developed different interpretations in accordance with their national systems 

and values. As a result, competition enforcers rely on varying standards when taking account of 

non-competition interests. 

The second approach perceives Article 101 TFEU as protecting competition interests, in the 

sense of the narrow definition used in this dissertation.
463

 According to this view, the objective 

of the Article is not related to the outcomes or effects of competition (e.g. consumer welfare), 

but rather to the process and structure of competition as such. This approach is supported by 

indications found in primary and secondary EU sources: The wording of Article 101 prohibits 

459
 (Motta 2004), 17; (Seidel & Federico Pace 2013), 55; (Kuenzler & Warlouzet 2013), 103-109. 

460
 See a detailed discussion in (Monti 2013a), 44-49 and (Peeperkorn 2016), 390-393. Some scholars 

combine the two, arguing that Article 101(1) TFEU aims to protect competition, while Article 101(3) 
TFEU protects consumer welfare. See (Nicolaides 2005), 124. 

461
 See, for example, (Kjolbye 2004), 566; (Nazzini 2006), 504; (Gerber 2008), 1247; (Witt 2016b), 80-83. 
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This is also the position of the German NCA, as described in Section 6.2.2 above. 
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conduct that endangers the competitive process and structure thereof. Harm to competition is 

the basic precondition for initiating any competition enforcement procedure.
464

 Regulation 

1/2003 states that Article 101 TFEU has as its objective “the protection of competition on the 

market.”
465

 A similar rationale is reflected in the CJEU’s decision in T-Mobile (2009) and 

GlaxoSmithKline (2009)
466

 and in several of the Commission’s policy papers.
467

 

As explained in Chapter 1 Section 2, this dissertation adheres to the second approach for 

defining the term non-competition interests and assessing the effectiveness of balancing. This 

approach provides a solid theoretical framework for identifying and assessing balancing and fits 

the systematic content analysis methodology that guides this dissertation. Nevertheless, this 

dissertation does not claim to make a normative determination of which approach does indeed, 

or should, prevail. The following chapters move away from focusing on the declared objectives 

of Article 101 TFEU, or of EU competition policy in general. Instead, they examine balancing as 

applied in practice. They show that the consideration of non-competition interests has shifted 

away from the use of the substantive balancing tools of Articles 101(1) and (3) TFEU in favour 

of procedural balancing tools, and from EU to national-based balancing tools, which do not fully 

reflect either of the two approaches to the objectives of Article 101 TFEU. 

464
Also see C-8/08 T-mobile (2009), para 38. 

465
 Regulation 1/2003, Preamble 9, as repeated in the Commission Article 101(3) Guidelines (2004), para 

47. 
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 See Section 5.4.3 above. 
467

 For instance, Commission Article 101(3) Guidelines (2004), para 105 declare that the protection of the 
competitive process is the “ultimate” role of Article 101 TFEU. Also see (Gerard 2012), 29-30. 
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