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CHAPTERR Z THE MAI N PROVISIONS AND THEI R INTERPRETATIO N 

2.11 Prohibitio n of Impor t Restrictions and Measures Having 
Equivalentt  Effect 

2.1.11 Article 28 EC 

Thee wording of Article 28 of the EC Treaty is short and simple:1 

QuantitativeQuantitative restrictions on imports and all measures having equivalent effect 
shallshall he prohibited between Member States. 

Thee importance of Article 28 in the pursuit of a Community-wide integrated 
markett can hardly be overstated. Its use in the removal of intra-Community 
tradee barriers is attributablee to the wide interpretation that has been given to 
thee words 'measures having equivalent effect', rather than to the prohibition of 
quantitativee restrictions as such. Quantitative restrictions are so clearly incom-
patiblee with the very notion of a common market that it has not often been 
necessaryy to have recourse to Article 28 to remove them. Most quantitative 
restrictionss between Member States had in fact already been removed under the 
auspicess of the Organisation for European Economic Co-operation (OEEC, the 
precursorr of the OECD) during the 1950s.2 On the contrary, the interpretation 
of'measuress having equivalent effect' has enabled the European Court of Justice 
too tackle many national regulations having an effect on Community trade, 
evenn if they were not specifically aimed at limiting imports. The Court's case-
laww reflects a continuing search for the appropriate ambit of the prohibition 
inn Article 28. Some questions regarding this search are the following: Should 
Articlee 28 merely prohibit discriminatory and protectionist measures? Or should 
itt rather preclude any unjustified obstacle to intra-Community trade? Should 
somee types of national measures receive different treatment than others? The 
searchh for the scope of Article 28 is discussed in general terms, but it has 
repercussionss for national measures aimed at protecting health or the environ-
ment. . 

2.1.22 Place in the EC Treaty 

Inn the original 1957 Rome Treaty Establishing the European 
Economicc Community, Article 3 mentioned among the "activities" of the Com-

11 Hereinafter, references to EC Treaty provisions appear with the suffix "EC" only when they are first 

introduced. . 
22 Weatherill and Beaumont (1995) at 429. For an account of the liberalisation of quantitative restrictions 

underr the OEEC Liberalisation Code, see Hieronymi (1973), Chapter V; Veil (1965), Drittes Kapitel. On 

thee origins of the OEEC, see http://www.oecd.org/about/origins/conf-oeec.htm. 
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munityy the 'elimination, as between Member States, of customs duties and 
quantitativee restrictions on the import and export of goods, and of all other 
measuress having equivalent effect'.3 Also mentioned as an "activity" of the 
Communityy was the abolition as between Member States of obstacles to the 
freee movement of persons, services and capital.4 The latter was changed by the 
19922 Maastricht Treaty on European Union into a comprehensive reference to 
ann internal market characterised by the 'abolition, as between Member States, of 
obstacless to the free movement of goods, persons, services and capital'.' Article 
33 is located in Part One of the Treaty, entitled Principles. The Treaty provisions 
whichh this work is primarily concerned with, Articles 28-30, are placed in Chap-
terr Two, entitled 'Elimination of Quantitative Restrictions Between Member 
States',, belonging to Title One, entitled 'Free Movement of Goods', which in 
turnn forms part of what in the original EEC Treaty was called Part Two, the 
Foundationss of the Community. The 1992 Maastricht Treaty changed this into 
Partt Three, Community Policies. 

2.1.33 Context: Other Treaties 

Thee concept of 'measures having equivalent effect' to quantita-
tivee restrictions introduced in Article 28 was a novelty in international law. 
Whereass the notion of quantitative restrictions was found in earlier trade agree-
ments6,, the concept of 'measures having equivalent effect' neither appeared in 
thee 1947 GATT, nor in the legal texts of the 1948 OEEC.7 The specific wording 
'measuress having equivalent effect' to quantitative restrictions also does not 
figuree in the instruments establishing the other two European Communities, 
thee 1952 European Coal and Steel Community (ECSC) Treaty and the 1957 
Euratomm Treaty.8 After the entry into force of the EC Treaty, the term did 
appearr in the Convention establishing the European Free Trade Association 
(EFTA)99 as well as in various trade agreements between the EC and third 

}}  Article 3(a) of the original EEC Treaty. The English version of this phrase only became official after the 

Unitedd Kingdom and Ireland had joined the Community in 1973. 
ii Article 3(c) of the original EEC Treaty. 
55 After the 1986 Single European Act had introduced the term "internal market" into thee EEC Treaty. On 

thiss concept, see Schrauwen (1997). 

Suchh as the 1927 Geneva Convention on Import and Export Prohibition and Restriction, Geneva, League 

off  Nations Publications, Economic and Financial, 1927. See Winham (1992) at 28. 
77 As noted by Béraud (1968) at 266-7; Graf (1972) at 59-60. 

Bothh Treaties lay down the prohibition of quantitative restrictions, but not of measures having equiva-

lentt effect. See Article 4 Treaty establishing the European Community for Coal and Steel; Article 93 

Euratomm Treaty. 
99 EFTA Treaty, http://secretariat.efta.int/efta/library/legal/stockhconv. Article 10.11: '"Quantitative 

restrictions""  means prohibitions or restrictions on imports from the territory of other Member States 
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countries10,, albeit sometimes with qualifications." The 1958 Benelux Economic 
Unionn Treaty", which was concluded shortly after the EC Treaty, instead used 
thee terms 'quantitative or qualitative restrictions'.13 

Althoughh the concept of'measure having equivalent effect' did not as such 
occurr in earlier and contemporary trade agreements, such agreements did 
employy language on the elimination of measures that hinder trade, rather than 
merelyy discriminatory or protectionist measures.14 As early as 1950, plans were 
putt forward in the OEEC Council for a single European market.15 In the same 
year,, the OEEC laid down a liberalisation code, which provided for the abolition 
off  quantitative restrictions, but not of measures of equivalent effect.'6 In 1961, 
thee OECD replaced the OEEC, and Canada and the United States became 
memberss of the new organisation. In the OECD Convention, members agreed 
too 'pursue their efforts to reduce or abolish obstacles to the exchange of goods 
andd services [...]V7 

whetherr made effective through quotas, import licences or other measures with equivalent effect, 

includingg administrative measures and requirements restricting import'. Note the similarity with GATT 

Articl ee XI, and the addition to its wording, probably inspired by the EC Treaty, of the term 'with 

equivalentt effect'. 
100 See e.g. Article n of the Treaty Establishing the European Economic Area, OJ L i (1994) at p. 3; Article 13 

Europee Agreement between the European Communities and Hungary, OJ L 347 (1993) at p. 2. 

""  Treaty establishing an Association between the European Economic Community and Turkey, Of 217 

(1964)) 3687, Article 10.2: 'L'union douanière comporte : - 1'interdiction entre les Etats membres de la 

Communautéé et la Turquie, a 1'importation comme a 1'exportation, des droits de douane et taxes d'effet 

équivalentt et des restrictions quantitatives, ainsi que de toute autre mesure d'effet équivalent visant a 

assurerr a la production nationale une protection contraire aux objectifs de 1'accord [...]'. (no authentic 

Englishh version available). 
122 This Treaty established an economic union comprising the free movement of goods, persons, capital and 

services.. See Benelux Economic Union Treaty, Brussels, Benelux Secretariat, 1958, Article 1. 
I }}  Benelux Economic Union Treaty, Article 3: 'La circulation des marchandises [...] est [...] exempte de 

toutess prohibitions ou entraves d'ordre économique ou financier, notamment de restrictions quantita-

tives,, qualitatives ou de change' (no authentic English version available). 

' 44 Article 4 of the Convention for European Economic Co-operation, reproduced in OECD (1996), provided 

thatt 'Contracting Parties wil l develop, in mutual co-operation, the maximum possible interchange of 

goodss and services. To this end they [...] wil l co-operate in relaxing restrictions on trade and payment 

betweenn one and another, with the object of abolishing as soon as possible those restrictions which at 

presentt hamper such trade and payments.' Emphasis added. 
155 Plans by Stikker and amendments by Petsche and Pella, see http://www.oecd.0rg//about/origins/ 

oeec.htm. . 
166 See Veil (1965) at 99; Graf (1972) at 59. 
177 i960 Convention on the Organisation for Economic Co-operation and Development, text available at 

http://www.oecd.org/about/origins/convention/conventn.htm.. Emphasis added. 
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Thee EC Treaty was inspired by the GATT rules. When the GATT was 
designedd in 1946-47, it was foreseen that regional integration agreements, such 
ass free trade areas and customs unions, would want to liberalise their internal 
tradee more drastically than the trade between its constituent members and other 
GATTT contracting parties. GATT Article XXIV therefore provides an exemption 
fromm GATT obligations (notably the Most-Favoured Nation requirement) for 
customss unions and free trade areas. In order to qualify for this exemption, such 
areass of further integration needed to meet certain conditions. These require 
interinter alia that 'duties and other restrictive regulations of commerce' should be 
eliminatedd with respect to 'substantially all the trade' between the members.18 

Thee customs union in the EC Treaty was designed to meet these GATT require-
ments. . 

Ass discussed in Chapter 4, Article XI of the GATT prohibits 'prohibitions or 
restrictionss other than duties, taxes, or other charges, whether made effective 
throughh quotas, import or export licences or other measures'. In the GATT, the 
wordss "other measures" have not received a similarly wide scope as 'measures 
havingg equivalent effect' in the EC Treaty. Although a further analysis follows in 
Chapterr 4, it may be noted at this point that Article XI GATT is not needed to 
challengee national regulatory measures having the effect of restricting imports, 
sincee the GATT makes a distinction between "border" and "internal" trade 
restrictingg measures, and contains a separate provision addressing the latter. 
Simplyy put, the GATT forbids import and export prohibitions or restrictions, and 
discipliness internal regulatory measures through a non-discrimination require-
ment.. The GATT provides essentially the same framework for fiscal barriers 
suchh as duties, charges and taxes, distinguishing between border and internal 
charges.. Interestingly, whereas the designers of the EC Treaty followed the 
GATTT framework by laying down two separate provisions for fiscal trade barriers 
andd internal taxes, the same was not done as regards regulatory barriers. No 
distinctionn was made in the EC Treaty between border and internal regulatory 
measures;; they were covered by one and the same provision, Article 28. The 
extentt to which internal regulatory measures were within the scope of this 
provisionn thus depended upon the interpretation of the notion of'measures 
havingg equivalent effect'. 

2.1.44 History of Article 28 EC 

Consideringg its absence in previous and contemporary trade 
treaties,, one wonders where the term 'measures having equivalent effect' comes 
from,from, and how and when it was introduced. In December of 1952, the Dutch 
governmentt sent a Memorandum on the task and competencies of a European 

Articlee XXIV : 8 (a) (i) GATT. Emphasis added. Article XXIV GATT is further discussed in Chapter 8. 
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customss union to the members of the ECSC. This memorandum spoke, in 
additionn to a tariff community of'autres obstacles dans le commerce'.19 The 
memorandumm with the attached proposals for treaty provisions became known 
ass the Beyen plan. These documents discuss the abolition of quantitative restric-
tionss between member states, but do not mention 'measures of equivalent 
effect'.200 The same is true for the economic part of the 1953 Report to the Foreign 
Ministerss from the intergovernmental conference for a European Political Com-
munity.2'' The Commission for a European Political Community, however, in 
thee economic part of its report to the Foreign Ministers, proposed the following 
formulaa as part of the definition of the common market: 

Danss le marché commun realise: 
1.1. les marchandises pourront circuler librement sur le territoire de la Commun-

auté,auté, les restrictions quantitatives, les droits de douane ainsi que les autres mesures 
ett pratiques ayant le même effect, [...J ayant été abolis; " 

Inn May of 1955, the Benelux countries proposed general economic integration 
inn a Memorandum which spoke of 'la suppression progressive des obstacles aux 
échanges'.233 In June of the same year, the Messina Resolution established an 
Intergovernmentall  Committee ("Comité Directeur") presided over by Spaak to 
studyy aspects of the proposed economic integration plans, one of which was on 
thee establishment of a common market. The Spaak Report, issued in April of 
1956,, elaborated the requirements for the establishment of a common market. 
Itss chapter on quotas, however, did not mention measures of equivalent effect or 
anythingg similar.24 The Spaak Report was endorsed in May of 1956, and a second 
Spaakk Committee was established to prepare the Treaties establishing the Euro-
peann Economic Community and the European Atomic Energy Community. A 
documentt from June-July of 1956 of the sub-group on the common market 
mentionedd among the Community's activities in Article 3 sub (a) of the draft 

199 Memorandum of n December 1952, point 2.b. Translated into English as 'other obstacles hampering 

trade',, in Harryvan and Van der Harst {1997) at 74. 
200 See also the letter by Beyen of 14 February 1953 and the Memorandum from the Dutch government of 5 

Mayy 1953, reproduced in Jaarboek Buitenlandse Zaken 1952-53. 
211 Report to the Foreign Ministers from the intergovernmental conference for a European Political 

Community,, Rome, 22 September to 9 October 1953. 
222 Commission for a European Political Community, Report to the Foreign Ministers, Title VII , 'formules 

dee synthese et textes alternatives', Formule no. 3, 'definition du marché commun'. Text proposed by the 

German,, Belgian, Italian, Luxembourg and Dutch delegations in March 1954. Emphasis added. 
233 Memorandum by the Benelux countries. Doc.MAE 10/55, as quoted in Neri and Sperl (1960). 
244 'Rapport des chefs de delegation aux ministres des affaires étrangères', also known as the Spaak Report, 

211 April 1956, Title I, Chapter 2. 
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Treatyy the elimination of, inter alia, price and sales regulations having equivalent 
effectt to quantitative restrictions.25 Later in the same year, Italian proposals 
introducedd the term 'measures having equivalent effect' into the provision that 
iss now Article 28 EC.26 These proposals were approved by the group on the 
commonn market in March of 1957, the same month in which the Treaties were 
signedd in Rome.27 

(a)) Early Doctrinal Debate 

Beforee the ECJ had first delivered a decision on this aspect 
inn 1974, considerable uncertainty existed as to the scope of the concept of 
'measuress having equivalent effect'. This uncertainty appears from a number of 
discussionss of the concept in early doctrine.28 Roughly, three approaches have 
beenn identified in this debate. Some advocated a narrow interpretation of the 
conceptt of 'measures having equivalent effect' as only covering discriminatory 
measures.299 Of course, the scope of this interpretation still varies according 
too one's view of what actually constitutes "discrimination". Others insisted on 
aa broader view, bringing within the concept even measures that were equally 
applicablee to imported and domestic products, and insisting that in principle 
alll  measures having as their effect a restriction of intra-Community trade are 
covered.'00 All sorts of intermediary positions emerged, inter alia among Com-
missionn officials, to the effect that Article 28 covers some measures that are 
equallyy applicable, e.g. when they preclude imports or make them more difficult 
thann the disposal of domestic products, and their restrictive effect is unneces-
saryy or disproportionate.31 

255 'L'élimination progressive des droits de douane et des restrictions quantitatives a 1'entree ou a la sortie 

dess produits, et des taxes, fixations de tarifs ou réglementations d'achat et de vente comportant un 

efTett équivalent a ces droits ou restrictions'. Groupe du Marché Commun, file I, archives of the Dutch 

Ministryy of Foreign Affairs, the Hague. 
266 Documents MAE 504^56)8 and 545f/56js, files IV and V, archives of the Dutch Ministry of Foreign 

Affairs,, the Hague. 
1717 Document MAE 82}f/57mp, file VII, archives of the Dutch Ministry of Foreign Affairs, the Hague. 
288 In addition to the works cited supra in note 7, see e.g. VerLoren van Themaat (1967) and (1970); 

Dona-Viscardinii  (1973); Gormley(i985), 
299 See Seidl (1967) and Graf (1972). 

'°° The main proponents of this expansive view were VerLoren van Themaat (1967) and Waelbroeck (1970). 
311 See Béraud (1968}. 
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(b)) Questions from the European Parliament 

Thee Commission outlined its views on the scope of the concept 
of'measuress having equivalent effect' for the first time in 1967, in response to 
twoo questions in the European Parliament. In its answer to the first question, the 
Commissionn emphasised that it was the effect of a measure and not its nature 
orr contents that was decisive for being considered a measure having equivalent 
effectt or not.32 Although the emphasis on the effects of national measures makes 
perfectt sense, one may wonder how the contents of a measure can be non-
decisive,, as mostly it is the contents of the measure which are looked at when 
determiningg its (potential) trade-hindering effect." The Commission listed a 
numberr of national measures it had addressed during the previous years. It 
hadd dealt with both existing measures through its mandate in what was then 
Articlee 33(7) (now deleted)34, and new measures through its general mandate 
inn Articles 211 (ex 155) and 226 (ex 169) of the Treaty. In the first category, 
thee Commission mentioned among other measures the application to imports 
off  minimum prices. In the second category, the Commission reported having 
eliminatedd a national measure increasing the minimum amount of nitrogen 
requiredd in certain manure products to a higher level than the level required 
inn all other Member States. Whereas the domestic industry adapted to this 
requirementt in order to be able to continue to sell the larger part of its produc-
tionn domestically, such adaptation was not profitable for industries from other 
Memberr States which only sold a small part of their production in the Member 
Statee in question. Thus, the Commission said, measures indistinctly applicable to 
importedd and domestic products may also in certain cases constitute measures 
havingg an equivalent effect to quantitative restrictions.35 It appears that this is 
thee origin of the categorisation between indistinctly and distinctly applicable 
measuress that would subsequently lead to so much discussion. 

InIn a second question, the Commission was explicitly asked what concept and 
definitionn of'measures having equivalent effect' had been the basis for address-

111 JO 59 (1967) 901. Response to written question no. 118 posed in December 1966 by Mr. Deringer, JO 9 

(1967)) 122. Translation from the French original by the author. 
133 It has further been observed that the purpose of the measure might well have been added to the 

non-decisivee characteristics. Gormley (1985) at 10. 
144 Article 33(7) of the original EEC Treaty: 'Des directives de la Commission déterminent la procédure 

ett Ie rythme de suppression entre les Etats membres des mesures d'effet équivalant a des contingents, 

existantt a la date de 1'entrée en vigueur du présent traite.' The original Article 31 laid down the 

prohibitionn of introducing new quantitative restrictions and measures having equivalent effect, while 

thee original Article 32 precluded Member States from making existing quantitative restrictions and 

measuress having equivalent effect more restrictive. Both provisions have been deleted. 
155 JO 59 (1967) 901 at 903. Translation and emphasis by the author. 
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ingg the variety of measures it had mentioned in its answer to the previous 
question.'66 In response, the Commission spoke of'certain common traits' in the 
exampless given in its previous answer, which at that point in time allowed the 
followingg measures to be ranged among measures having equivalent effect: 

'des'des dispositions legislatives, réglementaires et administratives ainsi que des prati-
quesques administratives, qui font obstacle a des importations ou a des exportations qui 
pourraientpourraient avoir lieu en leur absence, y compris celles qui rendent les importations 
ouou les exportations plus onéreuses ou plus difficiles au regard de l'écoulement de la 
productionproduction nationale sur Ie marché national. Il  est rappelé, toutefois, que les disposi-
tionstions indistinctement applicables aux importations et a la production nationale ne 
constituentconstituent pas, dans la plupart des cas, des mesures d'effèt équivalant aux restrictions 
quantitatives'Jquantitatives'J7 7 

Thee Commission added that new assessment factors could be added by experi-
ence,, and that it was ultimately up to the Court of Justice to decide on the 
matter. . 

2.1.55 Commission Directive 70/50 

Commissionn Directive 70/50 elaborated the views of the Com-
missionn and thus provides a further insight into the scope which the Commis-
sionn intended Article 28 to have at that time.'8 Although formally this Directive 
hass lost much of its relevance, it still has importance as the basis of the Com-
mission'ss view and as a source of inspiration for the Court." The Directive in 
itss preamble defined the word "measure" for the purposes of Article 28 et seq. 
ass 'laws, regulations, administrative provisions, administrative practices, and 
alll  instruments issuing from a public authority, including recommendations'. 
Furthermore,, the Directive distinguished between 

(a)) measures 'other than those applicable equally to domestic or imported 
products',, and 

(b)) measures 'governing the marketing of products which deal, in particu-
lar,, with shape, size, weight, composition, presentation, identification or 
puttingg up and which are equally applicable to domestic and imported 
products'. . 

366 JO 169 {1967) 11. Written question no. 64 by Mr. Deringer. 
377 JO 169 (1967) 11 at 12. 
388 Commission Directive 70/50 of 22 December 1969, OJ L13 (1970) 29. 
399 The Directive was based on the original Article 33(7) (now removed), which only had formal relevance 

duringg the transitional period. According to the original Article 7, that period ended in 1970. See Oliver 

(1996)) at 73. 
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Measuress in category (a) were covered by the Directive {and thus by Article 
28),, and hence were to be abolished where they 'hinder imports which could 
otherwisee take place, including measures which make importation more difficult 
orr costly than the disposal of domestic production'.40 In particular, the Directive 
coveredd 'measures which make imports or the disposal, at any marketing stage, 
off  imported products subject to a condition - other than a formality - which is 
requiredd in respect of imported products only, or a condition differing from that 
requiredd for domestic products and more difficult to satisfy'. Equally covered 
'inn particular' were 'measures which favour domestic products or grant them a 
preference,, other than an aid, to which conditions may or may not be attached'.41 

Thee Directive then listed nineteen examples of measures 'other than those 
applicablee equally'. 

Thee effects of Category (b) measures were considered as a general rule 
nott to be equivalent to those of quantitative restrictions, since such effects are 
'normallyy inherent in the disparities between rules applied by Member States in 
thiss respect'.41 Such measures, however, may have a restrictive effect on the free 
movementt of goods 'over and above that which is intrinsic to such rules'.43 The 
Commissionn deemed this to be the case where imports 

areare either precluded or made more difficult or costly than the disposal of domestic 
productionproduction and where such effect is not necessary for the attainment of an objective 
withinwithin the scope of the powers for the regulation of trade left to Member States by the 
Treaty;Treaty; [...] such is in particular the case where the said objective can be attained just 
asas effectively by other means which are less of a hindrance to trade; [...] such is also 
thethe case where the restrictive effect of these provisions on the free movement of goods is 
outout of proportion to their purpose.*4 

Thesee preambular considerations were reflected in Article 3 of the Directive. 
Thiss Article stipulated that the Directive also covered 

measuresmeasures governing the marketing of products which deal, in particular, with 
shape,shape, size, weight, composition, presentation, identification or putting up and which 
areare equally applicable to domestic and imported products, where the restrictive effect 

400 See Article i of the Directive: 'The purpose of this Directive is to abolish the measures referred to in 

Articless 2 and 3, which were operative at the date of entry into force of the EEC Treaty', and Article 2:1 

off  the Directive. Emphasis added. 
411 Article 2(2) of the Directive. 
433 Preamble to the Directive. 
433 Ibid. 
444 Ibid. 
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ofof such measures on the free movement of goods exceeds the effects intrinsic to trade 
rules.rules. This is the case, in particular, where: 
-- the restrictive effects on the free movement of goods are out of proportion to their 
purpose; purpose; 
 the same objective can be attained by other means which are less of a hindrance 
toto traded 

Thee main themes that would subsequently recur in the interpretation of Article 
288 and justifications for infringements thereof can be seen in the Directive. It 
containedd a typology of the "measures" covered by Article 28, as well as the 
seedss of the "means-end tests" of least-trade restrictiveness and proportionality 
thatt condition the justification of national measures. Moreover, the Directive 
repeatedd the distinction between "distinctly applicable" and "indistinctly applica-
ble""  measures, which had been introduced in the Commission's response to 
thee first parliamentary question discussed above. This distinction relates to the 
rolee played by the concept of discrimination in the scope of Article 28 and the 
justifications.. The following observations may be made with regard to the above 
citations. . 

Firstt of all, the reference to 'measures governing the marketing of products 
whichh deal, in particular, with shape, size, etc.' suggests that more measures 
governingg the marketing of products may be covered. Secondly, the question 
arisess which restrictive effects of equally applicable measures are "inherent" or 
"intrinsic""  and which are not. Thirdly, the words 'This is the case, in particular, 
etc.'' in Article 3 suggest that even equally applicable measures which are not 
outt of proportion and whose objective cannot be attained by less trade-restrictive 
meanss may still have a restrictive effect exceeding those effects intrinsic to trade 
rules.. Fourthly, are the two conditions in the last phrase of Article 3 cumulative 
orr alternative? The Preamble {'this is also the case etc.') suggests that they are 
alternatives,, implying that least-trade restrictiveness and proportionality were 
consideredd to be different concepts by the Commission. Finally, it may be noted 
thatt Article 3, in contrast with the Preamble, does not refer to situations in 
whichh imports are precluded or made more costly or difficult than domestic 
sales.. Thus, between the Preamble and Article 3, the reference to the barring 
off  market access or the imposition of heavier burdens for imports than for 
domesticc products was dropped, paving the way for a more extensive coverage 
off  "equally applicable" measures by focusing on restrictive effects per se, not 
inn relation to domestic products or limited to measures barring market access 
altogether. . 

455 Article 3 of the Directive. René Joliet, former Judge of the EC), has described the first phrase as 'd'une 

obscuritéé telle que, malgré des efforts répétés, je ne suis jamais parvenu a en discerner le sens'. Joliet 

(1994)--
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Directivee 70/50 was subsequently invoked before and by the Court in a 
numberr of cases.46 In only a few of these was reference made to "equally 
applicable""  measures as covered by Article 3 of the Directive.47 In Commission-
ItalyItaly (car purchasing subsidies), the Court emphasised that the Directive would 
nott impede it from interpreting Article 28: 'Directive 70/50 must be read in the 
lightt of Article 30 [now 28] of the Treaty and it may not be relied upon as a 
meanss of defeating the objective set out in that article [...]*.48 Indeed, most of the 
interpretationn activity would subsequently be carried out by the European Court 
off  Justice on the basis of actual disputes concerning Article 28, both in Treaty 
infringementt procedures and in preliminary rulings answering questions asked 
byy national courts. In an impressive series of cases based primarily on the 
effectseffects of national measures on the free movement of goods in the Community, 
thee Court has shown remarkable flexibility , creativity, and sometimes even 
inconsistencyy in its interpretation of Article 28.49 As the major cases have been 
discussedd in all textbooks on EC law as well as a host of academic articles, 
theyy are only briefly addressed in the next Section. As these landmark cases 
determinee the scope of the basic prohibition in Article 28 EC, their relevance to 
nationall  measures pursuing health and environmental protection will be clear. 

2.1.66 Interpretation by the Court of Justice 

Whenn interpreting the phrase 'quantitative restrictions and 
measuress having equivalent effect', the Court initially emphasised their charac-

466 See Cases 155/73 Sacchi, 12/74 Commission-Germany, 4/75 Rewe v. Landwirtschaftskammer, 13/77 

GB-Inno-BMGB-Inno-BM v. ATAB, 13/78 Eggers, 159/78 Commission-Italy, 113/80 Commission-Ireland, 75/81 Blesgen, 

95/811 Commission-Italy, 247/81 Commission-Germany, 249/81 Commission-Ireland, 155/82 Commission-

Belgium,Belgium, 18/84 Commission-France, 103/84 Commission-Italy, 56/87 Commission-Italy, 253/87 Sportex, 

145/888 Torfaen Borough Council v. B£Q; C-249/88 Commission-Belgium, 0-304/90 Reading Borough 

CouncilCouncil v. Payless; and AG Opinions in Cases 103/84 Commission-Italy, 20/87 Ministère public v. 

Gauchard,Gauchard, 56/87 Commission-Italy, 253/87 Sportex, 382/87 Buet, 21/88 Du Pont de Nemours, and 

C-249/888 Commission-Belgium. 
477 See Cases 155/73 Sacchi (on an exclusive right to advertise on cable television, otherwise addressed under 

thee services and competition rules of the EC Treaty), 75/81 Blesgen (on a law prohibiting the stocking 

andd the consumption of spirits of an alcoholic strength exceeding 22% in all places open to the public), 

145/888 Torfaen Borough Council v. BajQ (one of the famous cases on Sunday shop-closing laws that came 

too the Court before its judgment in Keck, discussed later in this Chapter); and the Advocate Generals' 

opinionss in those cases as well as in Cases 20/87 Ministère public v. Gauchard and 382/87 Buet. 
488 Case 103/84, Commission-Italy, para. 20. 
499 On the Court and its interpretation of Article 28, an equally impressive range of textbook chapters and 

revieww articles have appeared. See e.g. Gormley (1985), Oliver (1996), Weatherill and Beaumont (1995) 

andd Craig and De Bürca (1998). 
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terr as 'restrictions or discriminations' and 'prohibitions'.50 After the transitional 
periodd foreseen in the Treaty for the abolition of quantitative restrictions and 
measuress having equivalent effect had ended, the Court began to give a wider 
interpretationn to 'measures of equivalent effect'. This occurred first in the spe-
cificc context of regulations forming part of the agricultural policy.51 In Das-
sonville,sonville, the Court for the first time applied the wider interpretation to Article 28 
inn general terms. In Cassis de Dijon, the Court confirmed that Article 28 applies 
too "indistinctly applicable" measures, but at the same time acknowledged that 
Memberr States may have legitimate reasons to apply such measures. In Keck, the 
Courtt decided that certain types of measure, i.e. "certain selling arrangements", 
aree not covered by the prohibition in Article 28. In a number of other cases, 
thee application of Article 28 was refused as a result of the type of measure at 
issuee (when the effects on trade were too 'remote and uncertain'), or of the 
situationn that gave rise to a question for a preliminary ruling ('purely internal 
situations'). . 

(a)) Dassonville 

Thiss case concerned the compatibility with the EC Treaty of a 
Belgiann law requiring spirits bearing a designation of origin that were imported, 
sold,, displayed for sale, in possession or transported for the purpose of sale or 
deliveryy in Belgium, to bear a certificate certifying the right to such designation 
off  origin. In other words, any spirit sold on the Belgian market not only had to 
havee a designation of origin duly adopted by the Belgian government, but also 
aa certificate to the effect that the spirit was entitled to that designation.5*  The 
Courtt chose to adopt a broad interpretation and laid down the following well-

500 See, respectively, Case 20/64 SARL Albatros: '[the Treaty involves] the prohibition of any new restriction 

orr discrimination, the obligation progressively to abolish existing restrictions and discriminations and 

thee necessity that they should disappear totally at the latest by the end of the transitional period', and 

Casee 7/68 Commission?. Italy. '[The subject of] the chapter relating to the elimination of quantitative 

restrictionss between Member States [...] is state intervention in intra-Community trade by measures in 

thethe nature of prohibitions, total or partial, on import, export or transit'. Emphasis added. 
511 See Case 2/73 Gcddo. The Court in this case, in its decision delivered a year before Dassonville, said as 

regardss Article 23 of Regulation 359/67 on the common organisation of the rice market, prohibiting 

quantitativee restrictions and measures having equivalent effect: 'The prohibition on quantitative restric-

tionss covers measures which amount to a total or partial restraint of, according to the circumstances, 

imports,, exports or goods in transit. Measures having equivalent effect not only take the form of 

restraintt described; whatever the description or technique employed, they can also consist of encum-

brancesbrances having the same effect.' Emphasis added. The French version applies the words 'd'entraves, quelle 

quee soit leur appellation ou leur technique, ayant le meme effet'. 
522 Case 8/74 Dassonville at 839. 

54 4 



CHAPTERR 2 THE MAI N PROVISIONS AND THEI R INTERPRETATIO N 

knownn definition of measures having equivalent effect to quantitative restric-
tions: : 

AllAll  trading rules enacted by Member States which are capable of hindering, 
directlydirectly or indirectly, actually or potentially, intra-Community trade are to be consid-
eredered as measures having an effect equivalent to quantitative restrictions." 

Althoughh this formula was repeated by the Court on a number of occasions 
inn subsequent cases,54 it was only in 1979 that the Court expressly referred to 
thee judgment for the first time.55 The doctrinal debate had centred on whether 
orr not Article 28 covered non-discriminatory trade barriers, and the Commis-
sion'ss contributions made a distinction between distinctly applicable and equally 
applicablee measures. In that context, it strikes one as being remarkable that 
thee Court in Dassonville did not use the terms "discriminatory" or 'distinctly or 
equallyy applicable' at all. Instead, it clearly focused on obstacles to trade. The 
Courtt in subsequent cases did not decide on the question to what extent "equally 
applicable""  measures were caught by its "obstacles" test56, until it was confronted 
withh the Cassis de Dijon case. 

(b)) Cassis de Dijon 

Inn 1979, the Court delivered a judgment which, if not as regards 
itss theoretical definition, greatly widened the scope of Article 28 as regards 
itss practical application. The Cassis judgment was the first in a series of cases 
wheree national measures that were clearly indistinctly applicable to domestic and 
importedd goods, but nevertheless restricted intra-Community trade, were tested 
againstt Articles 28-30. At the same time, by this judgment Member States 
weree given the opportunity to argue that such measures were justified as 'neces-
saryy in order to satisfy mandatory requirements.' In other words, the strictly 
interpretedd list of justifications expressly mentioned in Article 30 was added 
too by the Court.57 At issue in Cassis was German legislation fixing minimum 

5}}  Para. 5 of the judgment. 
544 See e.g. Cases 190/73 Van Haaster, 41/76 Donckcrwolcke, 104/75 &e Peijper, 31/78 Bussone. 
555 This was in a case concerning the same Belgian law that was at issuee in Dassonville itself, in a Treaty 

infringementt against Belgium, Case 2/78 Commission v. Belgium. The first stage of this infringement 

proceduree had begun even before the Dassonville judgment had been delivered. The original letter from 

thee Commission to Belgium was sent in March 1974, whereas the Dassonville judgment was delivered 

inn July of that same year. 
55 The Court explicitly refused to decide the point in Case 13/78 Eggers, para. 28. In the same case, 

itt observed erroneously that Directive 70/50 relates solely to 'measures, other than those applicable 

equally'' (para. 27). 
577 See infra. Section 2.2. 

55 5 



TRADEE AND ENVIRONMEN T IN THE EC AND THE WTO 

alcoholl  contents for specified categories of liqueurs and other spirits, including a 
minimumm content of 25% for "Cassis de Dijon", while the alcohol content of that 
productt as freely marketed in France was between 15 and 20% .*8 The following 
keyy quotes are taken from the Court's judgment: 

ObstaclesObstacles to movement within the Community resulting from disparities between 
thethe national laws relating to the marketing of the products in question must be 
acceptedaccepted in so far as those provisions must be recognised as being necessary in order to 
satisfysatisfy mandatory requirements [...]59 

[...]]  the requirements [...] do not serve a purpose which is in the general interest and 
suchsuch as to take precedence over the requirements of the free movement of goods, which 
constitutesconstitutes one of the fundamental rules of the Community. 

ThereThere is therefore no valid reason why, provided they have been lawfully produced 
andand marketed in one of the Member States, [the products in question] should not be 
introducedintroduced into any other Member State [...]6° 

Considerr also the following quotes from a case decided 16 months after Cassis, 
layingg down some of the principles contained in Cassis in more general terms: 

InIn the absence of common rules relating to the production and marketing of the 
productproduct in question it is for the Member States to regulate all matters relating to its 
production,production, distribution and consumption on their territory subject, however, to the 
conditioncondition that those rules do not present an obstacle, directly or indirectly, actually or 
potentially,potentially, to intra-Community trade.61 

ItIt  is only where national rules, which apply without discrimination to both 
domesticdomestic and imported products, may be justified as being necessary in order to satisfy 
imperativeimperative requirements [...] that they may constitute an exception to the requirements 
arisingarising under Article }0 [now 28].6i 

Itt is clear from the paragraphs cited that the Cassis line of cases on the one 
handd establishes that even indistinctly applicable national rules may fall under 
thee Dassonville definition. On the other hand, it recognises a certain degree of 

55 Case 120/78 Cassis, para. 3. 

'99 Ibid., para. 8 
600 Ibid., para. 14. 

11 Case 788/79 Gilli  and Andres, para. 5. 
622 Ibid., para. 6. 
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domesticc legislative autonomy in the absence of Community harmonisation and 
openss the door to justifications for the infringement of Article 28 in the form 
off  "mandatory" or "imperative" requirements.6' These may however only justify 
"indistinctlyy applicable" measures. The reference to "fundamental rules" shows 
thee importance attached by the Court to the free movement of goods.64 The 
thirdd quote from Cassis establishes what has become known as the concept of 
mutualmutual recognition.6*  This obliges the Member States in principle to recognise 
ass equivalent each other's production and marketing standards, so that they 
cannot,, save in exceptional circumstances, insist on compliance with their own 
ruless on production and marketing as a condition for market access.66 The 
principlee of mutual recognition raises a strong presumption that a product 
lawfullyy produced and marketed in another Member State wil l comply with the 
importingg Member State's national rules.67 That presumption will only be rebut-
tedd if the importing Member State applies non-equivalent, stricter standards, 
whichh it can justify as being necessary to satisfy mandatory requirements or 
groundss mentioned in Article 30.68 

Subsequentt to the Cassis judgment, the Commission issued an interpretative 
Communicationn on its consequences and noted that, in its view, a whole body of 
nationall  rules had to be tackled. The Commission referred in particular to 'rules 
coveringg the composition, designation, presentation and packaging of products 
ass well as requiring compliance with certain technical standards.'69 The Court in 
CassisCassis had mentioned that national rules concerning a product's 'production and 
marketing'' had to comply with the Dassonville formula, and had subsequently 
addedd in Gilli  and Andres national rules on 'distribution' and 'consumption'. The 
Commissionn concluded in its Communication that: 

633 Cassis mentions particularly the effectiveness of fiscal supervision, protection of public health, the 

fairnesss of commercial transactions and the defence of the consumer. But as shall be seen infra, that 

listt is not exhaustive. 
644 See however Opinion 1/91 Re the European Economic Area, paras. 17-18, where the Court stated that the 

freee movement of goods is not an end in itself, but merely a means for establishing an internal market 

andd economic and monetary union. 
655 This concept has also been dubbed "functional parallelism*. See Weiler (1999), referring to Dashwood 

withoutt further reference. 
666 For more references on the concept of mutual recognition, see Weatherill and Beaumont (1995) at 495. 
677 Emiliou (1996a) at 233. 
688 Oliver (1996) at 116, mentions mandatory requirements only. The Commission's Communication, 

discussedd infra, enables wider justification grounds as it mentions 'a purpose in the general interest 

whichh is compelling enough to justify an exception to a fundamental rule of the Treaty such as the 

freee movement of goods'. 
6 99 Of 1980 C 256/2. 
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[a]ny[a]ny product imported from another Member State must in principle be admitted 
toto the territory of the importing Member State if it has been lawfully produced, that is, 
conformsconforms to rules and processes of manufacture that are customarily and traditionally 
acceptedaccepted in the exporting country, and is marketed in the territory of the latter. 

Thus,, 'where a product "suitably and satisfactorily" fulfil s the legitimate objec-
tivee of a Member State's own rules, the importing Member State cannot justify 
prohibitingg its sale in its territory by claiming that the way it fulfil s the objective 
iss different from that imposed on domestic products.'70 

(c)) Keck 

Thee Court in 1993 set an outer limi t to the applicability of 
Articlee 28. At issue in the Keck case was a French general prohibition of resale 
att a loss. The Court first observed that the measure at issue was not designed to 
regulateregulate trade in goods.71 Although such legislation may restrict the volume of 
sales,, and hence the volume of sales of products from other Member States in 
soo far as it deprives traders of a method of sales promotion, the Court deemed 
thiss effect insufficient to characterise it as a measure having equivalent effect. 
Thee Court noted an 'increasing tendency of traders to invoke Article 30 [now 
28]]  of the Treaty as a means of challenging any rules whose effect is to limi t 
theirr commercial freedom even where such rules are not aimed at products from 
otherr Member States'72, and considered it necessary to 're-examine and clarify its 
case-law'.. It stated as follows: 

ItIt  is established by the case-law beginning with "Cassis de Dijon" [...] that, in the 
absenceabsence ofharmonisation of legislation, obstacles to free movement of goods which are 
thethe consequences of applying, to goods coming from other Member States where they 
areare lawfully manufactured and marketed, rules that lay down requirements to be met 
byby those goods (such as those relating to designation, form, size, weight, composition, 
presentation,presentation, labelling, packaging) constitute measures of equivalent effect prohibited 
byby Article 30 [now 28]. This is so even if those rules apply without distinction to all 
productsproducts unless their application can be justified by a public-interest objective taking 
precedenceprecedence over the free movement of goods. 

ByBy contrast, contrary to what has previously been decided, the application to 
productsproducts from other Member States of national provisions restricting or prohibiting 
certaincertain selling arrangements is not such as to hinder directly or indirectly, actually 

7070 ibid. 
711 Joined Cases C-267/91 and C-268/91 Keck [1993) ECR I-6097, at para. 12. Emphasis added. 
7171 Ibid, at para. 14. 
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oror potentially, trade between Member States [...] so long as those provisions apply to 
allall  relevant traders operating within the national territory and so long as they affect 
inin the same manner, in law and in fact, the marketing of domestic products and of 
thosethose from other Member States. 

ProvidedProvided that those conditions are fulfilled, the application of such rules to the sale 
ofof products from another Member State meeting the requirements laid down by that 
StateState is not by nature such as to prevent their access to the market or to impede access 
anyany more than it impedes the access of domestic products. Such rules therefore fall 
outsideoutside the scope ofArticle 30 [now 28] of the Treaty.™ 

(d)) After Keck 

Thee exact scope of the limitation to Article 28 laid down in Keck 
iss not entirely clear. The Court did not clarify what it meant by "certain selling 
arrangements",, as seemingly opposed to 'rules that lay down requirements to 
bee met by goods'.74 By adding 'certain' to "selling arrangements", the Court 
suggestedd that not all selling arrangements are outside the scope of Article 28, 
butt only those that fulfi l the conditions laid down in the judgment. However, 
thosee conditions are not entirely clear. Did the Court add something to the 
discriminationn criterion in paragraph 16 when it spoke of market access in 
paragraphh 17, the last paragraph quoted above? Or does paragraph 17 merely 
confirmm paragraph 16? The Court has confirmed that selling arrangements 
thatt do not 'affect in the same manner, in law and in fact, the marketing of 
domesticc products and of those from other Member States' (para. 16 of the 
KeckKeck judgment) may indeed impede market access of imports more than that 
off  domestic products.75 But it seems that national provisions prohibiting certain 
sellingg arrangements could well prevent market access of an imported product 
altogether,, even if they affected imports and domestic products identically in law 
andd in fact. If the first part of paragraph 17 really means that measures that 
preventt market access altogether are covered by Article 28, this does not follow 
fromm the discrimination test in paragraph 16. It has therefore been argued that 
thee market access prevention should operate, and in fact already operates, as an 
isolatedd requirement narrowing the application of Keck, to the effect that selling 
arrangementss may fall within the scope of Article 28 when they prevent market 

733 Joined Cases C-267/91 and C-268/91 Keck, paras. 15,16 and 17. 
744 Weatherill (1996) proposes to drop the reference to selling arrangements altogether. 
755 Case C-254/98 TK Hcimdienst, para. 26. The same approach was taken in the advertising cases De 

AgostiniAgostini and Gourmet, discussed hereafter. 
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accesss of imports.76 Several Advocates-General have taken the same view.77 The 
Courtt has up to now not delineated the full consequence of its statement in the 
firstt part of paragraph 17. The Court's Sixth Chamber has arguably suggested 
thatt it perceives paragraph 17 as functioning separately from paragraph 16.78 

Anotherr uncertainty ever since the Keck ruling is the extent to which adver-
tisingg restrictions are "selling arrangements". The Court decided in Leclerc-
SiplecSiplec that French legislation prohibiting the broadcasting of televised adver-
tisementss for the distribution sector fell within the Keck formula of "selling 
arrangements""  and fulfilled the conditions laid down in Keck.79 In De Agostini, 
itt repeated this application of Keck, adding however that 'it cannot be excluded 
thatt an outright ban, applying in one Member State, of a type of promotion 
forr a product which is lawfully sold there might have a greater impact on 
productss from other Member States'.80 The Court further noted that television 
advertisingg is sometimes the only effective form of sales promotion enabling 
foreignn companies to penetrate the Swedish market.81 While the Court left the 
actuall  assessment of whether the Keck requirements had been fulfilled to the 
nationall  court in De Agostini, in Gourmet the Court decided on the matter 
itself.82 2 

Somee types of advertising bear directly on the product as it is traded, and do 
nott fall within the term "certain selling arrangements".*3 

77 See e.g. Weatherill (1996), and Eeckhout (2000). referring to two cases in which Keck was not 

mentioned,, but a market access test was applied to conclude that a measure that was arguably a selling 

arrangementt was covered by Article 28: Cases C-189/95 Franzén and C-337/95 Dior; Barnard (2001) 

att 48. 
777 See AG Tesauro in his opinion in Case 0-368/95 Familiapress, para. 9, referring to Case C-384/93 Alpine 

Investments,Investments, which regarded the free movement of services and C-415/93 Bosman regarding the free 

movementt of workers; AG Elmer in his opinion in Case 0-189/95 Franzén, paras. 57-61, referring to 

Casess C-391/92 Commission-Greece (Baby Milk) and C-387/93 Banchero. 
788 Case C-405/98 Gourmet, para. 18: '[Ajccording to paragraph 17 of its judgment in Keck and Mithouard, 

iff  national provisions restricting or prohibiting certain selling arrangements are to avoid being caught 

byy Article 30 [now 28] of the Treaty, they must not be of such a kind as to prevent access to the market 

byy products from another Member State or to impede access any more than they impede the access of 

domesticc products.' However, the case did not involve a situation in which the market access of imports 

wass prevented altogether. 
799 Case C-412/93 Leclerc-Siplec. 

Joinedd Cases C-34-36/95 De Agostini, para. 42. 
11 Ibid., para. 43. This case has been interpreted as involving a measue that prevented market access; 

Barnardd {2001) at 44. However, the advertising ban at issue did not ban market access of the products at 

issue,, but only prohibited certain television advertisements for such products. 
22 Case C-405/98 Gourmet, para. 21. AG Jacobs had proposed the same approach in his opinion. 
33 Case C-470/93 Mars; Case C-368/95 Familiapress. 
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AA final uncertainty arising from the judgment in Keck is what role, if any, 
iss played by the Court's observations that the measure at issue was not designed 
too regulate trade and not aimed at imports. Does this imply that the aim and 
objectivee of a measure clarify whether it is covered by Article 28? The Court in a 
subsequentt case said that the Keck judgment was concerned only with domestic 
provisionss which limit or prohibit certain selling arrangements, and not with 
nationall  legislation designed to regulate trade in goods between Member States or 
whichh relate to the requirements to be met by the goods in question.84 It could 
bee inferred from this that the design and aim of the national measure indeed 
playy a role when assessing whether a measure is covered by the Keck limitation to 
Articlee 28, albeit perhaps a subsidiary one. 

(e)) Other Limitations to (the Invocation of) Article 28 

Inn addition to those covered by the notion of "selling arrange-
ments""  and complying with the requirements laid down in Keck, there are a 
numberr of other national measures that the Court has deemed to fall outside 
thee ambit of Article 28. 

First,, the Court has been confronted with claims regarding Article 28 that 
concernedd national measures whose link with the free movement of goods was 
tenuous.. The Court held in Peralta and other cases that Article 28 does not 
precludee national legislation if it makes no distinction according to the origin 
off  the goods covered, its purpose is not to regulate trade in goods with other 
Memberr States and the restrictive effects which it might have on the free move-
mentt of goods are too uncertain and indirect to be regarded as being of a nature 
too hinder trade between Member States.85 The 'uncertain and indirect effects' 
onn intra-Community trade concern the connection between the measure and its 
effectss on trade. These cases may be considered a further interpretation of the 
DassonvilleDassonville formula. 

Thee connection between the measure and possible trade effects should not 
bee confused with the argument that measures with a minimal effect on intra-
Communityy trade are outside the scope of Article 28. If a national measure is 
capablee of hindering imports it must be regarded as a measure having an effect 
equivalentt to a quantitative restriction, even though the hindrance is slight and 
evenn though it is possible for imported products to be marketed in other ways.86 

Attemptss to introduce a de minimis rule in Article 28 are sometimes put forward, 

844 Case C-158/94 Commission v. Italy, para. 31. Emphasis added. 
855 See Case C-379/92 Peralta, referring to Case C-69/88 Krantz, and Case C-93/92 CMC Motorradcenter. 

Seee also Joined Cases C-140/94 to C-142/94 DIP. 
866 See Joined Cases 177/82 and 178/82 Van de Haar, and Cases 269/83 Commission v. France; 103/84 

CommissionCommission v. Italy. 
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butt have never been accepted by the Court.87 An environmental case in point 
iss Bluhme, where Denmark argued that Article 28 was not applicable to a 
nationall  measure only covering 0.3% of Danish territory. Although the effects of 
suchh a measure on trade will indeed be minimal, that does not mean that the 
connectionn between the measure and those effects is uncertain or indirect. The 
measuree is covered by the prohibition in Article 28 and needs justification. The 
differencee between the Peralta and Bluhme situations is illustrated by Advocate-
Generall  Fennelly, who in his opinion in the latter case spoke of the "remoteness" 
v.. the "scale" of effects on trade.88 

Secondly,, Article 28 does not apply to "internal situations" without any 
connectionn to intra-Community trade. Thus, a trader or producer operating 
withinn a Member State cannot invoke Article 28 to challenge an obstacle to the 
marketingg in the same Member State of goods produced in that same Member 
State.. However, there are signs that this limitation to the applicability of Article 
288 is becoming less and less important. The Court has held in Pistre that 'whilst 
thee application of a national measure having no actual link to the importation of 
goodss does not fall within the ambit of Article 30 [now 28] of the Treaty, Article 
300 [now 28] cannot be considered inapplicable simply because all the facts of the 
specificc case before the national court are confined to a single Member State.'89 

Thee Court has confirmed this in Guimont, another case concerning French food 
laws.9° ° 

Inn situations of "reverse discrimination", producers or traders attempt to 
challengee domestic laws and regulations that disfavour them in comparison with 
theirr competitors from other Member States. When such laws are challenged 
withh reference to the EC Treaty, the Court has held that the purpose of Article 
288 is to eliminate obstacles to the importation of goods and not to ensure that 
goodss of national origin always enjoy the same treatment as imported goods. 
Reversee discrimination is not covered by Article 28.9' Despite this limitation to 
thee applicability of Article 28, traders and producers may challenge domestic 
lawss and regulations on the basis of domestic requirements of equal treatment 
andd prohibitions of reverse discrimination. They will have a case under such 
requirementss if they can show that the domestic laws and regulations do not 
applyy to imports and therefore disfavour domestic products. In this respect, 
judgmentss such as Pistre and Guimont are helpful to them. They may base 
theirr domestic claim of reverse discrimination on the infringement of Article 
288 caused by the potential application to imports of the domestic laws and 

Seee e.g. AG Jacobs in Case C-412/93 Lcclerc-Siplec. 

AGG Fennelly in Case C-67/97 Bluhme. 

Joinedd Cases C-321/94 to C-324/94 Pistre and Others, para. 44. 

Casee C-448/98 Guimont (Emmenthal). 

Seee Cases 98/86 Mathot and 355/85 Cognet. 

87 7 

88 8 

89 9 

90 0 

91 1 
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regulationss in question. Thus, the Court accepts questions on Article 28 in cases 
withh a potential link with trade, where its answer may assist a national judge 
inn determining whether national non-discrimination requirements have been 
violated. . 

Thee measures in the above examples were not applied to imports in the 
particularr case leading to ECJ proceedings, but could at least potentially be so 
applied.. By contrast, national laws that really only apply internally and cannot 
bee applied to imports (or exports) appear to be excluded from the scope of 
Articlee 28. An example in the environmental sphere is a prohibition on the 
transportt of local waste between regions within a Member State. However, it 
iss not inconceivable that even such measures may in the future fall within the 
ambitt of Article 28, if the Court were to extend its case-law on the application 
off  Article 25 (customss duties and charges having equivalent effect) to measures 
havingg equivalent effect to quantitative restrictions under Article 28.92 

(f)) Summary 

Thee scope of the prohibition in Article 28 is very wide. In prin-
ciple,, it captures any domestic environmental or health measure that has pos-
siblee effects on trade. This means that any such measure may be challenged as 
violatingg Article 28 and accordingly wil l need justification under EC law. Many 
exampless of environmental measures falling within the prohibition in Article 
288 are discussed infra, when their justification is addressed. Environmental 
measuress wil l only fall outside the scope of Article 28 if they are "selling 
arrangements""  that do not discriminate against imports in law or in fact and do 
nott impede market access altogether. An example is a requirement that certain 
toxicantss can only be sold in designated shops or to authorised persons. Further, 
environmentall  measures whose effects on trade are very remote or indirect fall 
outsidee Article 28, but the Court has not often found this to be the case. Finally, 
Articlee 28 does not allow traders to challenge national environmental measures 
underr Article 28 if their situation has no connection to trade with other Member 
Statess whatsoever, or if domestic products are discriminated against vis-a-vis 
importedd products. However, these limitations on the invocability of Article 28 
seemm to be increasingly confined. 

Seee Joined Cases C-363/93, C-407/93-C-411/93, Lancry, and Joined Cases C-485/93 and C-486/93 

Simitzi.Simitzi. Oliver {1999) at 786 argues for such an extension. 
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2.1.77 Article 29 EC: Export Restrictions and Measures having 
Equivalentt Effect 

Althoughh not the central focus of this research, Article 29 of 
thee EC Treaty is mentioned here. It is the counterpart of Article 28 which prohib-
itss quantitative restrictions on exports and measures having equivalent effect. 
Althoughh it employs the same terms as Article 28,93 it has been interpreted more 
narrowly.. Article 29 in the Court's interpretation comprises a discrimination 
test.. The Court has declared in various cases that Article 29: 

concernsconcerns national measures which have as their specific object or effect the restric-
tiontion of patterns of exports and thereby the establishment of a difference in treatment 
betweenbetween the domestic trade of a member state and its export trade in such a way as 
toto provide a particular advantage for national production or for the domestic market 
ofof the state in question at the expense of the production or of the trade of other 
membermember states.9* 

Thiss is nott so, the Court continued, in the case of a prohibition applied objec-
tivelyy to the production of goods of a certain kind, without drawing a distinction 
dependingg on whether such goods are intended for the national market or 
forr export. In other words, Article 29 does not prohibit indistinctly applicable 
measures.. As a consequence, export restrictions for environmental reasons wil l 
onlyy be covered by the prohibition in Article 29 if distinctly applicable; if they 
doo fall under that provision, however, they cann only be justified by Article 
300 with its strict interpretation and conditions discussed infra. Article 29 has 
understandablyy caused a much less abundant case-law than Article 28. Nonethe-
less,, the formula cited above also has been repeated in environmental cases, 
particularlyy in the waste sector. A number of national measures requiring that 
certainn domestic waste goods such as oil filters and poultry offal be delivered 
too domestic companies, have thus been found to contravene Article 29 because 
theyy imply a prohibition to export such goods.95 

Thee narrower reading of Article 29 vis-a-vis Article 28 is interesting because 
off  their identical wording. The rationale behind the different interpretations 
iss understandable, as Member States wil l be much less inclined to restrict 
theirr exports than their imports for reasons other than legitimate objectives. 

933 The only difference other than referring to "exports" instead of "imports" is the use of commas in 

Articlee 29: 'Quantitative restrictions on exports, and all other measures having equivalent effect, shall 

bee prohibited between Member States.' 
944 Case 15/79 Groenveld, para. 7. 
955 See Cases 172/82 Inter-Huiles, 118/86 Nertsvoederfabriek, C-37/92 Vanacker and C-203/96 Dusseldorp. 
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Nevertheless,, a broader interpretation of Article 29 has been advocated.96 It 
shouldd be noted that the range of measures covered by Article 29 but not 
byy Article 28 is limited. Many measures that may restrict exports may at the 
samee time potentially hinder imports and be covered by the wide interpretation 
off  Article 28 discussed above. This is the case for e.g. product requirements. 
Measuress not covered by Article 28 that may be covered by Article 29 will 
mostlyy be production requirements applied to domestic producers, including 
wastee management. 

2.22 Justifications 

2.2.11 Article 30 EC: Treaty Exceptions 

Measuress infringing Article 28 may be justified under Article 
30.. The wording of Article 30 is as follows: 

TheThe provisions of Articles 28 and 29 shall not preclude prohibitions or restrictions 
onon imports, exports or goods in transit justified on grounds of public morality, public 
policypolicy or public security; the protection of health and life of humans, animals or 
plants;plants; the protection of national treasures possessing artistic, historic or archaeologi-
calcal value; or the protection of industrial and commercial property. Such prohibitions 
oror restrictions shall not, however, constitute a means of arbitrary discrimination or a 
disguiseddisguised restriction on trade between Member States. 

Immediatelyy striking in this provision is that it speaks of 'prohibitions or restric-
tions',, and not of 'quantitative restrictions and measures having equivalent 
effect',, as do Articles 28 and 29. This difference has not received much atten-
tion,, however. It may be assumed that the reference to "restrictions" is to be 
interpretedd in the same way as 'measures having equivalent effect'.97 

Accordingg to the Court, Article 30 as an exception is to be interpreted strictly: 
'Articlee 36 [now 30] is an exception to the fundamental principle of the free 
movementt of goods and must, therefore, be interpreted in such a way that 
itss scope is not extended any further than is necessary,'98 The Court has also 
repeatedlyy stressed that 'the purpose of Article 30 [...] is not to reserve certain 
matterss to the exclusive jurisdiction of the Member States; it merely allows 

966 See Opinions of AG Jacobs in Case C-384/93 Alpine Investments and AG Lenz in Case C-415/93 Bosman; 

seee also Oliver (1999), as well as Weatherill (1996) at 903, arguing that export restraints ought to be 

justifiedd by Member States where they prevent export market access. 
977 Oliver (1988) at 166. 
99 Case 13/78 Eggers, para. 30. 
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nationall  legislation to derogate from the principle of free movement of goods to 
thee extent to which this is and remains justified in order to achieve the objec-
tivess set out in the Article.'99 As a Community concept, the scope for national 
derogationss from free movement is defined by the ECJ and not by the Member 
Statess themselves. No other justifications than those specifically mentioned are 
allowedd under Article 30.100 Thus, general economic difficulties or policies are 
excludedd as justifications, and Article 30 cannot be invoked for a measure aimed 
att safeguarding the survival of an undertaking.101 However, if one of the excep-
tionn grounds in Article 30 justifies a measure, the justification is not nullified 
byy additional or accessory economic advantages. Thus, a measure justified by the 
needd to protect life and health, or by security interests, may have as an additional 
effectt that an undertaking is supported by it.]°2 

Thee 'protection of the environment' as such is not mentioned among the 
justificationn grounds. Moreover, Article 30, unlike its GATT counterpart, does 
nott mention the 'conservation of exhaustible natural resources' among its justi-
ficationfication grounds.103 The difference is possibly attributable to the fact that the 
ECC aims to achieve an internal market in which production factors freely flow, 
includingg natural resources. Coal and steel have been regulated by the ECSC 
Treatyy rather than the EC Treaty, but will be part of the general EC Treaty 
regimee from 2002 onwards. As to other natural resources, the Community 
doess not pursue a common natural resource policy within the internal market, 
evenn if according to Article 174 EC, 'prudent and rational utilisation of natural 
resources'' is one of the objectives of the Community's environmental policy. 
Therefore,, differences in national natural resource policies between the Member 
Statess are quite conceivable. If they restrict trade, resource protection measures 
wil ll  largely be covered by the exception on plant life and health and the 
mandatoryy requirement of environmental protection which is discussed below. 
However,, in order to qualify, such measures should genuinely pursue a protec-
tionn goal. The difference with economic motives will not always be easy to 
establish,, as in the case of an export restriction on waste in order to ensure the 
viabilityy of a national recycling plant.104 

Thee strict interpretation of Article 30 as providing exceptions to the general 
prohibitionn in Articles 28 and 29 also implies that the scope of the justification 
groundss themselves is interpreted narrowly.105 Accordingly, an environmental 

9 99 See e.g. Cases 35/76 Simmenthal; 72/83 Campus Oil. 
1000 See e.g. Cases 113/80 Commissions. Ireland, and 95/81 Commission v. Italy, where the ECJ refused to 

acceptt consumer protection and the defence of a Member State's currency, respectively, as justifications 

underr Article 30 EC. 
1011 See Cases 7/61 Commission v. Italy; 238/82 Duphar. 
I oaa See Cases 118/86 Nertsvoedcrfabrick; C-324/93 Evans Medical; 72/83 Campus Oil. 
, 0}}  GATT Article XX(g). 
1044 See Case C-203/96 Dusseldorp. 
1055 See e.g. Cases 7/68 Commission v. Italy, 29/72 Marimtx. 
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problemm that poses no direct health risks will not be covered by Article 30, 
butt it may be justified by "mandatory requirements" as discussed below.106 

However,, the Court is not always crystal clear in its considerations of what is 
acceptablee under Article 30. It sometimes mentions environmental protection 
whenn discussing the justification of a measure under Article }o.'°7 Moreover, it 
hass made reference to Article 30 in a case concerning 

Thee Court has explicitly stated that 'the health and life of humans rank 
foremostt among the property or interests protected by Article 36 [now 30] of 
thee Treaty'.108 Thus, once within the scope of Article 30, the interest of life 
andd health protection is granted high importance. Considering this statement, 
itt may be assumed that the Member States will generally be left with less room 
too manoeuvre when enacting measures to protect animals or plants than with 
respectt to measures aimed at human health protection. Recently, however, the 
Courtt has also interpreted the protection of the life and health of animals some-
whatt broadly. It accepted trade-restricting measures to preserve an indigenous 
beee subspecies with distinctive characteristics. Cross-breeding threatened this 
subspeciess with extinction, so the measure contributed to the conservation of 
biodiversity.. The Court referred to the Convention on Biodiversity and added 
that: : 

[fjrom[fjrom the point of view of such conservation of biodiversity, it is immaterial 
whetherwhether the object of protection is a separate subspecies, a distinct strain within 
anyany given species or merely a local colony, so long as the populations in question 
havehave characteristics distinguishing them from others and are therefore judged worthy 
ofof protection either to shelter them from a risk of extinction that is more or less 
imminent,imminent, or, even in the absence of such risk, on account of a scientific or other 
interestinterest in preserving the pure population at the location concerned.IO? 

InIn the case-law on Article 30, the large majority of the cases in which the "health 
andd life" justification was invoked have concerned human health and life."0 

1000 See Section 3.2.1. 
1077 See e.g. Case C-473/98 Toolcx Alpha, para. 39. 
1088 See Cases 104/75 De Peijper; C-320/93 Ortscheit; C-473/98 Toolcx Alpha. 
!°99 Case C-67/97 Bluhme. 

"°"°  The main ones are Cases 104/75 De Peijper, 53/80 Officier vanjusitie v. Koninklijke Kaasfabriek Eyssen 

BV;BV; 272/80 Frans-Nederlandse Maatschappij voor Biologische Producten; 124/81 Commission v. UK('UHT 

Milk');Milk');  174/82 Sandoz; 227/82 Van Bennekom; 94/83 Heijn; 216/84 Commission v. France ('Substitute 

MilkMilk  Powder'); 178/84 Commission v. Germany ('Beer Purity Laws'); 188/84 Commission v. France ('Wood-

workingworking Machines'); C-304/88 Commission v. Belgium ('Live Animals'); 25/88 Bouchara née Wurmser; 

125/888 Criminal Proceedings against Nijman; C-228/91 Commission v. Italy ('Fish'); C-293/94 Criminal 

ProceedingsProceedings against Brandsma; C-189/95 Fronzen; C-358/95 Morellato; C-389/96 Aher-Waggon; C-400/96 

Harpegnies. Harpegnies. 
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ConsiderablyConsiderably fewer cases relate to plant and animal life and health. They have 
concernedd mostly the prevention of animal or plant diseases, and in some cases 
thee protection of rare or endangered species and animal welfare."1 

Thee existence of a hazard to life or health must be demonstrated by the 
Memberr State invoking the exception in Article 30 to justify its trade-hindering 
measure.1122 This is not to say that the Member State invoking the justification 
mustt provide conclusive and incontestable evidence. In various cases, the Court 
hass held that in the absence of complete harmonisation, it is for the Member 
Statess to decide what degree of protection of the health and life of humans 
theyy intend to assure. The Court has said this in cases regarding food and addi-
tives,'1'' pharmaceuticals,"4 and pesticides and biocides."5 The Member States 
thuss enjoy a considerable margin of appreciation, especially in cases of scientific 
uncertainty,, where it is impossible to establish the threshold above which the 
productt in question poses health hazards."6 The lenient attitude of the Court 
mayy be understood in the light of the precautionary principle as laid down in 
thee EC Treaty."7 However, in a number of cases concerning product composition, 
especiallyy additives, Member States have been unable to adduce any evidence 
whatsoeverr as to the perceived health risk. The Court in such cases rejected the 
argumentt based on Article 30. Moreover, even if accepting the life or health 
protectionn ground as such, the Court has usually added that Member States 
mustt at the same time have regard to the requirements of the free movement 
off  goods within the Community, in particular the last sentence of Article 30.118 

Thee way these requirements are taken into account in the application of the 
proportionalityy principle is discussed infra."9 

1111 Cases 64/75 Keu>e; 35/76 Simmenthal; 46/76 Bauhuis; 251/78 Denkavit; 124/81 Commission v. UK ('UHT 

Milk');Milk');  Joined Cases 141-143/81 Holdijk; 40/82 Commission v. UK ['Newcastle Disease'); 74/82 Commis-

sionsion v. Ireland {'Newcastle Disease'); 73/84 Denkavit; C-304/88 Commission v. Belgium {'Live Animals'); 

C-128/899 Commission v. Italy ('Grapefruits'); C-169/89 Criminal Proceedings against Gourmetterie van den 

BurgBurg ('Van den Burg' or 'Red Grouse'); C-131/93 Commission v. Germany ('Crayfish'); C-5/94 Medley Lomas; 

C-149/944 Vergy; C-202/94 Van der Feesten; C-i/96 Compassion; C-67/97 Bluhme; C-162/97 Nilsson; 

C-350/977 Monsecs. 
1,22 See e.g. Cases 174/82 Sandoz, 227/82 Van Bennekom, 304/84 Muller, 178/84 Commission v. Germany 

(Beer(Beer Purity), C-42/90 Bellone, and Joined Cases C-13/91 and C-113/91 Debus. 
1133 See e.g. the cases mentioned in footnote 112, and 97/83 Melkunie. 
1144 See e.g. Case 104/75 De Peijper. 
1155 See e.g. Cases 272/80 Frans-Nederlandse Maatschappij voor Biologische Producten, C-293/94 Brandsma. 
1166 See e.g. Cases 53/80 Eyssen, 227/82 Van Bennekom, C-473/98 Toolex Alpha. 
1177 Article 174(2) EC. See EC Commission (2000b). 
1188 E.g. in Case 125/88 Criminal Proceedings against Nijman. 
1199 See Section 2.3.4. 
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2.2.22 "Mandatory Requirements": Justifications Accepted in 
Case-Law w 

Measuress that may infringe Article 28 cannot only be justified 
underr Article 30, but also by the so-called "mandatory requirements" as accepted 
byy the Court of Justice in its interpretation of Article 28. It is recalled that 
thee Court in Cassis and subsequent cases determined that obstacles to the free 
movementt of goods in the Community must be accepted in so far as necessary 
too satisfy mandatory requirements. This formula has been widely referred to as 
thee "rule of reason", although the Court does not itself use this term in this 
context.'200 Even if usually associated with the Cassis case, the origins of the 
"rulee of reason" were already present in Dassonville. There, having expressed 
thee broad formula for 'measures having equivalent effect', the Court stated that 
inn the absence of a Community system guaranteeing the objective pursued by 
aa Member State's measures, those measures should be reasonable.111 It was only 
inn Cassis, however, that this idea received a clearer definition. This is not surpris-
ing,, considering the fact that the Court in that case complemented the widening 
off  the ambit of Article 28 by broadening the reasons as to why trade-hindering 
nationall  measures could be found to be compatible with the EC Treaty. 

Ass seen above, in Cassis the Court mentioned 'mandatory requirements 
relatingg in particular to the effectiveness of fiscal supervision, the protection of 
publicc health, the fairness of commercial transactions and the defence of the 
consumer.'1""  To mention the protection of public health among these interests 
seemss superfluous, as it is already explicitly covered by Article 30.123 As appears 
fromm the words 'in particular', the enumeration of "mandatory requirements" 
wass not meant to be exhaustive. In later case-law, a number of mandatory 
requirementss have been added, including the protection of the environment.124 

1200 The Court has explicitly used the term "rule of reason" in competition law cases, albeit without accept-

ingg it; see e.g. Case T-112/99 Métropole. 
1211 Dassonville, para. 6. Emphasis added. It remained unclear in the judgment whether the objective

thee prevention of unfair practices with regard to designations of origin - was covered by the grounds 

mentionedd in Article 30. 
1222 Case 120/78 Cassis, para. 8. Consumer protection was confirmed as mandatory requirement in Case 

178/844 Commission v. Germany. There is overlap between this requirement and that of the fairness of 

commerciall  transactions, cf. Case 286/81 Oosthoek. 
1255 As Article 30 may cover both distinctly and indistinctly applicable measures, there seems to be no 

reasonn why "public health" should be a mandatory requirement under the rule of reason. See Emiliou 

(1996a)) at 241. 
1244 Environmental protection was accepted in Case 302/86 Commission v. Denmark. Other mandatory 

requirementss accepted by the Court are e.g. press diversity in Case C-368/95 Familiapress, the financial 

equilibriumm of social security systems in Case C-120/95 Decker, the improvement of working conditions 
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Considerationn to environmental concerns in relation to Article 28 was provided 
ass early as 1976, in the Kramer case that concerned measures aimed at the 
conservationn offish stocks.125 Advocate-General Trabucchi disapproved of treat-
ingg the measures as falling outside Article 28, fearing that this would lead to a 
tooo flexible view as regards the concept of measures having equivalent effect."6 

Thus,, he rejected the idea of accepting an environmental justification within 
thee application of Article 28, and rather opted for considering the measure to 
bee prohibited but nevertheless justified under Article 30. He was rather hesitant 
aboutt the latter point, though, because of the extraterritorial nature of the fish 
whosee protection was sought by the measure.127 The Court did not follow the 
Advocate-General,, and applied a sort of "rule of reason" by finding that the 
catchh quotas were not prohibited by Article 28 because of their conservation 
objectives: : 

MeasuresMeasures for the conservation of the resources of the sea through fixing catch 
quotasquotas and limiting the fishing effort, whilst restricting "production" in the short 
term,term, are aimed precisely at preventing such "production" from being marked by a fall 
whichwhich would seriously jeopardize supplies to consumers. Therefore, the fact that such 
measuresmeasures have the effect, for a short time, of reducing the quantities that the states 
concernedconcerned are able to exchange between themselves, cannot lead to these measures 
beingbeing classified among those prohibited by the treaty, the decisive factor being thai 
inin the long term these measures are necessary to ensure a steady, optimum yield 
fromfrom fishing.™* 

Inn its 1980 Communication on the interpretation of the Cassis judgment, the 
Commissionn had already mentioned the protection of the environment among 
thee mandatory requirements.129 The Court followed a few years later. In the 
19855 ADBHU case, the Court considered the validity of a Community Directive 
inn the light of primary Community law. The Court observed that the directive 
att issue must be seen in the perspective of environmental protection, which 
iss one of the Community's essential objectives.1  ̂This judgment was delivered 
beforee environmental protection had received Treaty status in the 1986 Single 

byy regulating working hours in Case 155/80 Oebel [1981] ECR 1993. Even more "mandatory require-

ments""  have been added within the realm of the free movement of services. See the overview in Kapteijn 

andd VerLoren van Themaat {1998) at 759-60. 
1255 Joined Cases 3,4,6/76 Kramer [1976] ECR 1279. 
1212 Opinion of Advocate-General Trabucchi in Joined Cases 3,4,6/76 Kramer, at 1324. 
1277 See infra, Section 3.4. 
1188 Ibid., paras. 56/59. 
1199 OJ 1980 C 256/2. 
I?°° Case 240/83 ADBHU, at 549. 
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Europeann Act. The express recognition of environmental protection as a manda-
toryy requirement occurred in the Danish Bottles case, where the Court stated 
thatt 'the protection of the environment is a mandatory requirement which may 
limi tt the application of Article 30 [now 28] of the Treaty'.'31 The Court in that 
judgmentt referred to the ADBHU case and to the 1986 Single European Act. 
Itt did not define the scope of the mandatory requirement of environmental 
protection,, however. That scope will have to be assessed by additional case-law, 
whichh is still scarce on the subject. 

2.33 Conditions for  the Application of the Justifications 

2.3.11 Introduction 

Merelyy invoking the protection of health or life or environ-
mentall  protection as a mandatory requirement for hindering intra-Community 
tradee wil l not suffice for a Member State. Additional conditions concerning the 
relationshipp between means and ends have to be satisfied.1'2 The Court has 
developedd a set of conditions with which national measures have to comply in 
orderr to be justified under both Article 30 and the "mandatory requirements". 
Thee Court varies the terminology used. However, recurring themes in this 
languagee are the "suitability" of the measure to pursue the goal sought, its 
"necessity",, its "proportionality", and the question whether there are alternative 
measuress available that would attain the same goal by means that are less 
restrictivee of intra-Community trade. 

Whatt is the basis of these conditions as developed by the Court? Article 30 
usess the words 'justified on grounds of...the protection of health and life...'.1" 
Thee Court has interpreted this word as implying a necessity test.134 The terms 
mostt commonly employed by the Court when applying the "rule of reason" 
aree 'necessary to satisfy mandatory requirements', although it sometimes varies, 
referringg instead to e.g. 'justified by an imperative requirement',135 or 'overriding 
requirementss of general public importance which may justify obstacles to the 
freee movement of goods'.1'6 

1311 Case 302/86 Commission v. Denmark, para. 9. 
1322 Moreover, a measure satisfying a mandatory requirement should be "indistinctly applicable" to imported 

andd domestic goods. This point is further discussed infra, in Section 3.3. 
1333 Emphasis added. 
1344 Case 153/78 Commission v. Germany: 'Since the restrictive measures authorised by article 36 [now 30] 

derogatee from the fundamental principle of the free movement of goods, they are in accordance with 

thee treaty only in so far as they are "justified", that is to say, necessary in order, in this case, to ensure 

thee protection of human health and life.' 
1355 See e.g. Case C-209/98 Sydhavnens, para. 49. Emphasis added. 
133 See e.g. Case C-34/95 De Agostini, para. 46. Emphasis added. 
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2.3.22 The Requirement of "Proportionality" 

Thee conditions to be fulfilled by national measures in order to 
bee justified by Article 30 or a mandatory requirement are often taken together 
andd referred to as the proportionality requirement. 

Thee proportionality of means and ends has been considered a general princi-
plee of Community law from the early years of the Coal and Steel Community.137 

Firstt pronounced by the Court of Justice in a case in 1955,'38 the principle was 
invokedd and applied in hundreds of subsequent cases before it. The principle 
off  proportionality works in two ways. On the one hand, it provides a check 
onn Community legislative action, and in that sense it may be seen as an expres-
sionn of the principle of attributed powers.139 The principle thus operates to 
balancee Community action in the general interest with individual interests. 
Thiss manifestation of proportionality has Treaty status. The Court of Justice 
mayy be confronted with questions regarding the proportionality of Community 
legislationn in two ways: through direct actions based on Article 230, and in 
preliminaryy questions from national courts based on Article 234 regarding the 
validityy of Community acts.140 

Onn the other hand, the principle also provides a check on Member State 
legislativee and regulatory action through its application in cases involving the 
compatibilityy of such action with the Treaty, e.g. with the free movement of 
goods.. Proportionality in this sense is assessed both by national courts applying 
Communityy law and by the European Court of Justice when answering prelimi-
naryy questions on the interpretation of Community law. It is this manifestation 
off  proportionality which is most relevant to this study. Although not explicit in 
thee Treaty, it forms part of the general principles of Community law, and may 
arguablyy be read into the term "justified" in Article 30 as well as the Court's 
judgmentss on measures that are "justified" by mandatory requirements. 

Thee Court has never made explicit the origin of the proportionality principle 
ass applied in Community law.141 The principle has its roots in the legal traditions 
off  a number of Member States. In international law, proportionality is regarded 
ass one aspect of a broader concept of "reason". That notion has formal as well 
ass substantive elements. Focusing on the substantive elements, proportionality 

'377 Neville Brown (1985). 

'3**  Case 8/55 Fédéchar. 
1399 Emiliou (1996a) at 138. 
1400 See Section 2.3.4. 
1411 Even though both Advocates-General and national courts have discussed this issue. See e.g. the opinion 

off  AG Dutheillet de Lamothe in Case 11/70 Internationale Handellsgtscllschaft, and a statement by 

thee Verwaltungsgericht Frankfurt that the principle of proportionality is derived from the prohibition 

againstt the abuse of rights in public international law, both in Emiliou (1996a) at 135-37. 
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mayy be described as the sufficiency of the causal link between a measure and its 
legitimatee objective, the causal link and the objective being the other substantive 
elements.1422 It has been suggested that proportionality is essentially the same 
ass "reasonableness", a term commonly used in English law.143 Proportionality as 
suchh is found in French administrative law,144 but the concept as applied in the 
ECC appears to have been inspired principally by German administrative law.145 

Accordingg to German law, a measure is deemed proportional if it fulfil s a three-
prongedd test. First, the measure must be appropriate for attaining the objective 
soughtt by it. Second, it must be necessary, in the sense that no other measure 
lesss restrictive of freedom is available. Third, it must not be disproportionate to 
itss objective: proportionality in the narrow sense.146 

Thus,, there is, on the one hand, a large proportionality concept, encompass-
ingg basically all the requirements which a measure has to fulfi l in order to justify 
aa restriction on the free movement of goods.147 On the other hand, a stricter 
conceptt of proportionality, proportionality stricto sensu, posits proportionality 
ass only one of the conditions a measure has to fulfi l in order to justify trade 
restrictions.. The other conditions which a measure pursuing a legitimate aim 
hass to meet in addition would in that view be "appropriateness", "necessity" and 
"leastt trade-restrictiveness". 

2.3.33 Proportionality of National Measures 

Wheree the proportionality of national measures is concerned, 
thee elements identified above occur in all sorts of variations in the Court's judg-
ments,, the opinions by Advocates-General, and academic literature. The first 
criterionn of proportionality in the wider sense, the measure's appropriateness, is 
alsoo referred to as "suitability", "usefulness" or "effectiveness".148 This element 
iss often clear enough and not made explicit by the Court. As regards the second 

1422 Corten (1999). 
1433 Advocate-General Warner in his opinion in Case 34/79 Henn and Darby, at 3830, referring to Neville 

Brownn (1985), as noted by De Bürca {1993) at 108. 
1444 See Emiliou (1996a) at Chapter 2. 
1455 See Emiliou (1996a) at Chapter 3. 
1466 See, with slight variations but all listing essentially these three elements, Schwarze (1992) at Chapter 5; 

Dee Bürca (1993) at 113; Emiliou (1996a) at 26; Jacobs (1999); at 1; Jans (2000b) at 240-41. 
1477 E.g. Kramer (1993b) at 120: 'A measure is proportional when it aims to pursue a legitimate political 

objective,, when the measure is appropriate to approach this objective, when the measure is necessary 

too reach or approach the objective and when there is no measure which is less restrictive for the free 

circulationn of goods.' Note, however, that this author lists necessity and least trade-restrictiveness as 

separatee requirements, and does not identify the third prong of the test, proportionality stricto sensu. 
144 See e.g. De Bürca (1993) at 113. 
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criterion,, often "necessity" and "least trade-restrictiveness" are equated by the 
Courtt and in academic literature.'49 The third and most controversial element of 
thee test as described above, proportionality in the strict sense, is rarely applied in 
thee Court's case-law. However, the words "proportional" or "proportionate" are 
frequentlyy used by the Court, often to refer to what has been described above 
ass the "necessity" and "least trade-restrictive" tests.150 Sometimes, the Court has 
separatelyy mentioned proportionality, necessity and least trade-restrictiveness.151 

Thee Court also sometimes suggests that proportionality and least trade-restric-
tivenesss are cumulative conditions.152 On other occasions, the Court has found a 
measuree to be "manifestly disproportionate".153 In a number of cases, the Court 
hass applied a negative formulation of the principle of proportionality, accepting 
aa national measure as "not disproportionate".154 The Court has in a number of 
casess pointed out that 'where a Member State relies on overriding requirements 
too justify rules which are likely to obstruct the exercise of free movement of 
goods,, such justification must also be interpreted in the light of the general 
principless of law and in particular of fundamental rights.'155 

(a)) Proportionality and Article 30 

Inn the absence of Community harmonisation addressing the 
objectivee pursued, Member States are entitled to decide what degree of protection 
off  life and health they wish to assure. However, they must take account of the 
requirementss of the free movement of goods.156 As argued above, the Court does 
nott require exclusive proof of a "health and life" hazard. Genuine doubt about 

1499 See the Court in Case C-131/93 Commission v. Germany (Crayfish): '[Rjules restricting intra-Community 

tradee are compatible with the Treaty only in so far as they are indispensable for the purposes of providing 

effectivee protection for the health and lif e of animals. They cannot therefore be covered by the derogation 

providedd for in Article 36 [now 30] if that aim may be achieved just as effectively by measures having 

lesss restrictive effects on intra-Community trade.' Emphasis added. Cf. fans (2000b) at 240, and Jacobs 

(1999)) at 1. 
1500 Case C-217/99 Commission v. Belgium; Case 302/86 Commission v. Denmark (Danish Bottles), at para. 6. 
1511 Case C-67/97 Bluhme. 
1522 Case C-189/95 Franzèn, para. 76, referring to Cases 120/78 Cassis de Dijon, C-470/93 Mars paragraph 15; 

Casee C-368/95 Familiapress, paragraph 19; and Joined Cases C-34/95, C-35/95 and C-36/95 De Agostini, 

paragraphh 45. 
1533 Cases C-241/89 SARPP at para. 21; C-369/88 Delattre at para. 56. 
1544 Cases C-39/90 Denkavit at para. 24; C-312/89 Conforama at para. 12; C-389/96 Aher-Waggon, para. 25. 
1555 See in the context of goods, Case C-368/95 Familiapress, para. 24; and in the context of services, Case 

C-260/899 ERT, para. 43, both referring to the freedom of expression laid down in Article 10 of the 

Europeann Convention on Human Rights. 
1566 See eg. Case 125/88 Nijman. 
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aa product's safety may justify action under Article 30 even if scientific evidence 
iss not unequivocal, and even if other Member States consider the product to 
bee acceptable.157 Nonetheless, the proportionality test requires that the Member 
Statee take into consideration whether a component in imported products it 
wishess to prohibit is harmless according to international scientific data, and 
whetherr it meets a genuine technical or other need. The concept of technological 
needd must be assessed in the light of the raw materials utilised, bearing in 
mindd the assessment made by the authorities of the Member State where the 
productt is lawfully manufactured and marketed. Account must also be taken 
off  the findings of international scientific research, in particular of the work 
off  the Community's Scientific Committees for Food, the Codex Alimentarius 
Committeee of the FAO and the WHO.158 Furthermore, the Member State must 
makee available to importers and foreign companies an administrative procedure 
forr seeking general authorisation for products containing such components.159 

Ass argued above, in the absence of any health risk, the Court will reject an 
Articlee 30 justification. But whenever there is at least the possibility of a health 
risk,, the Court will demonstrate more deference to national authorities' policy 
decisions.. Thus, in cases concerning products causing health risks, Member 
Statess may require prior authorisation for the marketing of such products, 
andd even complete prohibitions are not per se unacceptable. This is not only 
soo in cases concerning obviously dangerous products such as biocides and pesti-
cides/600 but also in cases concerning medicines,161 and food additives posing 
onlyy a potential health risk.'62 In such cases, the Court has shown that it is ready 
too accept national governments' arguments.16' 

Sometimes,, Member States invoke both health risks and the mandatory 
requirementt of consumer protection. The latter argument will be based on 
thee perceived confusion caused to domestic consumers when confronted with 
productss from other Member States that differ from the domestic products they 
havee traditionally known. This has been put forward in relation to marketing 
requirementss for e.g. beer,164 other alcoholic beverages105, vinegar166 and pasta167. 

1577 See e.g. Case 53/80 Eyssen . 
155 Cases C-13/91 and 0113/91 Debus at para. 29, citing Case 178/84 Commission v. Germany. 
1599 See e.g. Case 174/82 Sandoz. 

Seee e.g. Cases 272/80 Frans-Nederlandse Maatschappij voor Biologische Producten; C-293/94 Brandsma; 

C-400/966 Harpegnies. 

Casee C-55/99 Commission v. France. 
1622 Case 53/80 Officier van Jusitic v. Koninklijke Kaasfabriek Eyssen BV; Case 174/82 Sandoz; Case 227/82 

VanVan Bcnnekom. 
1633 Case C-473/98 Toolex Alpha, at paras. 40-48. See further on this case Heyvaert (2001). 
1644 See Case 178/84 Commission v. Germany {'Beer Purity Laws'). 
1655 See Case 120/78 Cassis de Dijon. 
1666 See Case 788/79 Gilli  and Andres. 
1677 See Case 407/85 Drei Glocken. 
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Thee Court usually not only rejects the health justification, but also the invocation 
off  the mandatory requirement of consumer protection in such cases. It wil l 
considerr that Member States may ensure that consumers make an informed 
choicee by means which do not prevent the importation of products which have 
beenn lawfully manufactured and marketed in other Member States and, in 
particular,, 'by the compulsory affixing of suitable labels giving the nature of 
thee product sold'.168 

Itt is contrary to the principle of proportionality for national rules to require 
importedd products to comply strictly and exactly with the provisions or technical 
requirementss laid down for products manufactured in the importing Member 
State,, when those imported products afford users the same level of protection. 
However,, in a case concerning French requirements for woodworking machines, 
thee Court acknowledged that approaches to protection may differ between 
Memberr States, and that such differences should be taken into account when 
applyingg the proportionality test. In Germany, the approach to life and health 
protectionn included compulsory training for the users of such machines, 
whereass the French applied stricter requirements to the machines themselves. 
Thee Court accepted that it had not been established that the two approaches 
guaranteedd users the same level of protection. Statistics on accidents with wood-
workingg machines in both countries did not take into account these different 
approachess and were not conclusive.109 

Thee proportionality principle has up until now been applied in relation to 
measuress aimed at animal and plant protection in only a relatively small number 
off  cases.170 Roughly, the same principles apply as in relation to measures for 
humann life or health protection, although it is recalled that human life and 
healthh are considered more important than animal or plant life and health.171 

InIn most of these cases, the emphasis has been on the least trade-restrictiveness 
test.1722 The Crayfish case provides a clear example; the Court found a German 
importt ban to be disproportionate, since Germany had not convincingly shown 
thatt measures which were less restrictive for intra-Community trade were inca-
pablee of effectively protecting the interests pleaded.17' In Monsees, the subject-

11 See e.g. Case 407/85 Drei Glocken at para. 16. A more elaborate discussion of these types of cases can 

bee found in Weatherill (1999). 
11 9 Case 188/84 Commission v. France (woodworking machines), paras. 16-22. 
1700 See Case 64/75 Rewc Case 251/78 Denkavit; Case 124/81 Commission v. UK; Case 40/82 Commission v. 

UK;UK;  Case 74/82 Commissionv. Inland; Case 73/84 Denkavit; Case C-304/88 Commission v. Belgium; Case 

C-128/899 Commission v. Italy; Case C-131/93 Commissionv. Germany. 
1711 Cases 104/75 De Peijper; C-320/93 Ortscheit [1994] ECR I-5243. 

''?1?1 Notably the first Denkavit case, Commission v. UK ('UHT Milk'), the Newcastle Disease cases, Commission 

v.. Belgium ('Live Animals'), Commission v. Italy ('Grapefruits') and Commission v. Germany ('Crayfish'), 

alll  in note 111. 
1733 Case C-131/93 Crayfish, at para. 26. 
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matterr of the national measure was Austrian limitations to live animal trans-
portation.. The Court observed that the effect of the measure was to make 
alll  international transit of animals for slaughter by road almost impossible in 
Austria.. Furthermore, measures appropriate to the objective of protecting the 
healthh of animals and less restrictive of the free movement of goods were 
conceivable.174 4 

Thee proportionality requirement not only applies to national laws laying 
down,, for example, food standards, but also to the assessment of conformity 
withh such standards. To the extent that conformity checks are not covered by 
Communityy legislation, the Court has accepted the possibility for a Member 
Statee to apply checks even if the product has been checked and approved in 
anotherr Member State.175 However, the Court has at the same time prohibited 
testss where similar tests have been applied in the other Member State, whose 
resultss are available.176 Moreover, the Court has consistently held that, where 
co-operationn between the authorities of the Member States makes it possible 
too facilitate and simplify frontier checks, the authorities responsible for health 
inspectionss must ascertain whether the documents issued within the framework 
off  that co-operation give rise to a presumption that the imported goods comply 
withh the requirements of domestic health legislation, thus enabling the checks 
carriedd out upon importation to be simplified.177 From this case-law, it has been 
concludedd that 'a product accompanied by a certificate that declares that it has 
beenn tested in its state of origin is in principle free to circulate throughout the 
Communityy without being subjected to further tests.'178 Thus, the importing 
statee will have to justify why a second test is necessary. This can be considered 
aa manifestation of the principle of mutual recognition as laid down in the Cassis 
andd subsequent cases. 

Inn sum, the proportionality principle as applied to justifications for the life 
andd health of humans balances deference to national authorities' chosen levels 
off  health protection with the need to secure market access throughout the 
Communityy for products lawfully manufactured and marketed in any Member 
State.. Article 30, it is recalled, is applicable in those instances where the health 
riskk at issue has not been (fully) addressed by Community harmonisation. 
Thee balance between health protection and market access depends on the 

1744 Case C-350/97 Monsees. The Court relied on pending Community harmonisation to prove its point that 

lesss trade-restrictive measures were conceivable; see Langer and Wiers (2000). On harmonisation, see 

Sectionn 2.4. 
1755 See e.g. Case 251/78 Denkavit [1979] ECR 3369. 
177 See e.g. Case 272/80 Frans-Nederlandse Maatschappij voor Biologische Producten; Case C-293/94 

Brandsma. Brandsma. 
1777 Case 104/75 **e Peijper; Case 251/78 Denkavit; Case 124/81 Commissionv. UK. 
177 Weatherill and Beaumont (1995) at 470. 
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perceivedd health risk. In cases of established health risks, the Member States 
havee moree leeway to restrict or even completely prevent market access. Where 
riskss are minimal or absent, labelling or certification is usually found to be 
thee least-trade restrictive alternative, making more restrictive measures dispro-
portionate.. Factors taken into account when striking the necessary balance are 
internationall  scientific evidence; whether the substance posing a health risk 
meetss a genuine need; and how other Member States deal with the perceived 
healthh risk. All this, however, must be seen in the light of the principles of 
preventionn and precaution, as laid down in Article 174 EC and elaborated in 
aa communication by the Commission.179 Although the Communication was 
onlyy meant as 'input in an ongoing debate', it did outline requirements to be 
mett by precautionary measures.180 Arguably, this principle not only applies to 
Communityy legislation, but also to Member State measures. Thus, it seems 
thatt the existence of a risk as perceived in one Member State, even if disputed 
elsewhere,, may suffice to justify trade-restrictive measures. 

Thee second sentence of Article 30 reflects the preamble of GATT Article 
XX. lSll It stipulates that prohibitions or restrictions that may be justified under 
thee first sentence of Article 30 shall not constitute a means of arbitrary discrimi-
nationn or a disguised restriction on trade between Member States. As the Court 
hass held in various cases, the function of the second sentence of Article 36 is 
too prevent restrictions on trade based on the grounds mentioned in the first 
sentencee from being diverted from their proper purpose and used in such a 
wayy as to create discrimination in respect of goods originating in other Member 
Statess or indirectly to protect certain national products.'82 Thus, the prohibition 
inn the second sentence is designed to prevent abuse of the permitted justifica-
tionss in the first sentence of Article 30. The Court has applied the term "misuse" 
explicitlyy in cases concerning another ground mentioned in Article 30, the 
protectionn of commercial and industrial property.18' 

1799 EC Commission (2000b). 

'8oo Ibid.: 'Where action is deemed necessary, measures based on the precautionary principle 

shouldd be, inter alia: 

-- proportional to the chosen level of protection, 

-- non-discriminatory in their application, 

-- consistent with similar measures already taken, 

-- based on an examination of the potential benefits and costs of action or lack of 

actionn (including, where appropriate and feasible, an economic cost/benefit analysis), 

-- subject to review, in the light of new scientific data, and 

-- capable of assigning responsibility for producing the scientific evidence necessary for a more compre-

hensivee risk assessment.' 

'8'' See Chapter 4. 

Seee Case 34/79 Henn and Darby para. 21; Joined Cases C-1/90 and C-176/90 Aragonesa, para. 20. 

'' See e.g. Case 15/74 Sterling Drug. 
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Thee Court has said that the principle of proportionality underlies the second 
sentencee of Article 30.l84 Some authors contend that the proportionality test 
andd the second sentence of Article 30 are equivalent,1*5 while others argue that 
thee second sentence of Article 30 includes the principles of proportionality and 
alternativee means.186 Still others contend that proportionality and the second 
sentencee of Article 30 are different things. Proportionality is part of the question 
whetherr a measure is justified or not, while the second sentence of Article 30 
actss as an overriding requirement. In this view, a measure that is justified as 
proportionatee may still infringe the second sentence.1*7 

(b)) Proportionality and the Mandatory Requirement of 
Environmentall  Protection 

Thee Danish Bottles case was the first case in which the Court 
discussedd the mandatory requirement of environmental protection and the pro-
portionalityy of a national measure taken to pursue that requirement.'88 The case 
concernedd a Danish measure under which beer and soft drinks could only be 
marketedd in returnable containers, for which a system of collection and refilling 
wass required. Containers had to be approved by the Danish Environmental 
Protectionn Agency. Non-approved containers, except any form of metal contain-
ers,, could be used to market a maximum of 2,800 hectolitres per year per 
producer,, provided that for those containers a deposit-and-return system was 
established.. The case is especially interesting in the light of the proportionality 
principle,, as the Court ruled the infringements to the free movement of goods 
broughtt about by the Danish system to be partially proportionate and partially 
disproportionatee to the objective pursued. 

Thee Court found the obligation to establish a deposit-and-return system, 
whichh went hand in hand with the requirement that beer and soft drinks be 
marketedd only in returnable containers to be 'an indispensable element of a 
systemm intended to ensure the re-use of containers and therefore necessary to 
achievee the aims pursued by the contested rules', and it determined that this 
obligationn was proportionate.189 The Court did not expressly consider whether 
theree were less trade-restrictive means available; perhaps the word "indispensa-
ble""  implies that the Court thought that there were no such alternatives availa-
ble.. Probably the Court did not itself go into the question of the requirement that 

1844 E.g. in Cases 174/82 Sandoz, para. 18; 227/82 Van Bennekom, para. 39; C-400/96 Harpegnies, para. 34. 
1855 See e.g. Kramer (1993b) at 127. 
11 Weatherill and Beaumont (1995) at 455. The principles mentioned are discussed in more detail below. 

77 Gormley (1985) at 210-11. 

Casee 302/86 Commission v. Denmark. On this case, see e.g. Kramer (1993a) at 89-105; Kromarek (1990). 
99 Para. 13 of the judgment. 
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onlyy returnable containers be marketed, because the Commission had accepted 
thiss requirement and had expressed its view that it did not wish to see the system 
inn force replaced by another system.190 

Ass to the quantitative limit for non-approved containers, the Court acknowl-
edgedd that a system for returning approved containers 'ensures a maximum rate 
off  re-use and therefore a very considerable degree of protection of the environment 
sincee empty containers can be returned to any retailer of beverages.'191 Non-
approvedd containers, on the contrary, could only be returned where they had 
beenn bought. The Court however argued: 

Nevertheless,Nevertheless, the system for returning non-approved containers is capable of 
protectingprotecting the environment and, as far as imports are concerned, affects only 
limitedlimited quantities of beverages compared with the quantity of beverages consumed in 
DenmarkDenmark owing to the restrictive effect which the requirement that containers should 
bebe returnable has on imports. In those circumstances, a restriction of the quantity 
ofof products which may be marketed by importers is disproportionate to the objective 
pursued.pursued.11"** "** 

Subsequentt case-law on the mandatory requirement of environmental protection 
andd proportionality is scarce. The Court did not discuss proportionality in the 
WalloonWalloon Waste case. In Aher-Waggon, the Court assessed under Articles 28-30 
aa German measure concerning noise standards for aircraft, which was stricter 
thann the relevant Community harmonisation. The Court observed that the 
measuree fell within the Dassonville formula, but could be justified by considera-
tionss of public health and environmental protection, as long as it was propor-
tionatee and met the least trade-restrictiveness test. The Court found that 'limit-
ingg noise emissions from aircraft is the most effective and convenient means 
off  combating the noise pollution which they generate', and concluded that 
thee measure was not disproportionate.19' Without making explicit whether it 
regardedd the justification as falling within Article 30 or within the mandatory 
requirementt of environmental protection, the Court appears to have opted for 
thee latter by suggesting that the measure was indistinctly applicable,194 and 
concludingg that Article 28 did not preclude the German measure. 

1900 Kramer (1993a) at 101. 
1911 Para. 20 of the judgment. Emphasis added. 
1922 Para. 21 of the judgment. 
1933 Case 0-389/96 Aher Waggon, paras. 21-24. 
1944 Case C-389/96 Aher Waggon, para. 22. This point is debatable, see Section 3.3.3. 
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2.3.44 Proportionality of Community Measures 

Thee third sentence of Article 5 of the EC Treaty provides that 
'[a]nyy action by the Community shall not go beyond what is necessary to achieve 
thee objectives of this Treaty'. Without explicitly mentioning the term, this is a 
clearr formulation of the proportionality principle. It has been somewhat further 
elaboratedd in the Protocol on the Application of the Principles of Subsidiarity 
andd Proportionality attached to the 1997 Amsterdam Treaty, although that Proto-
coll  deals mostly with subsidiarity. The relevant text provides that '[t]he shape 
off  Community action is as simple as possible without impeding satisfactory 
realisationn of the goal of the action and of its effective execution'.195 This means 
thatt the Community should only legislate where necessary, and should choose 
directivess rather than regulations. 

Inn the ADBHU case, the Court said that Community environmental mea-
suress restricting trade must 'neither be discriminatory nor go beyond the inevita-
bleble restrictions which are justified by the pursuit of the objective of environmental 
protection'.1966 The Court, in assessing the proportionality of Community mea-
sures,, clearly distinguishes between the several elements of the test: 

thethe lawfulness of the prohibition of an economic activity [by a Community 
measure]measure] is subject to the condition that the prohibitory measures are appropriate and 
necessarynecessary in order to achieve the objectives legitimately pursued by the legislation in 
question;question; when there is a choice between several appropriate measures recourse must 
bebe had to the least onerous, and the disadvantages caused must not be disproportion-
ateate to the aims pursued.197 

Thee Court usually explicitly identifies and assesses these elements individually. 
Att the same time, it is reluctant to impose its own judgement over and above 
thatt of the Community's legislative authorities when applying the test, especially 
whenn common policies are concerned, such as the common agricultural policy. 
Forr example, in the same judgment cited above, the Court stated that 'with 
regardd to judicial review of compliance with those conditions it must be stated 
thatt in matters concerning the common agricultural policy the Community 
legislaturee has a discretionary power which corresponds to the political responsi-
bilitiess given to it [...] Consequently, the legality of a measure adopted in that 
spheree can be affected only if the measure is manifestly inappropriate having 
regardd to the objective which the competent institution is seeking to pursue'.198 

1955 Amsterdam Protocol, para. 6. 
199 Case 240/83 ADBHU, para. 15. Emphasis added. 
1977 See e.g. Case C-331/88 Fedesa, para. 13. 
199 Ibid., para. 14, referring to Case 265/87 Schraeder, paras. 21 and 22. Emphasis added. 
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Itt should be noted that "manifestly inappropriate" concerns the first part of 
thee proportionality test as described by the Court and cited above, i.e., the 
appropriatenesss of the measure, rather than the last part, i.e. the relationship 
betweenn 'disadvantages caused and aims pursued'.1" 

Thee Court is equally reserved when assessing the necessity of the measure 
andd the availability of less trade-restrictive measures. In the Boehringer case, the 
Courtt of First Instance was asked to judge on the proportionality of Community 
measuress largely prohibiting the use of clenbuterol for bovines, which practi-
callyy put a company producing that substance out of business. The Court, 
havingg found that the measures were not manifestly inappropriate to their aims, 
assessedd their necessity by looking at alternatives. The Court found that the 
Councill  had not made a 'manifest error of assessment' when deciding that a 
prohibitionn was the preferable solution.200 This illustrates the Court's unwilling-
nesss to challenge the Community's legislator. Interestingly, the Court at the 
samee time applied a balancing test as part of the necessity requirement. The 
Courtt not only argued that the alternatives proposed would be less effective, but 
itt also observed that control measures that would be warranted by the application 
off  less restrictive measures would entail a significant cost for the public purse, 
andd that that cost must be balanced against the loss caused to the company by 
thee prohibition.20' Recently, Advocate-General Alber proposed a more intrusive 
"necessary""  test of Community legislation.202 

Thee last part of the test applied to Community legislation assesses propor-
tionalityy stricto sensu, 'that is to say the weighing of damage to individual 
rightss against the benefits accruing to the general interest'.20' Again, the Court 
appearss unwilling to challenge the balance struck by the competent institutions. 
Inn a context where the Community legislature makes social policy choices, 
orr undertakes 'complex assessments based on technical and scientific informa-
tionn which is liable to change rapidly', the Court limits its judicial review to 
examiningg whether the exercise of the legislature's power 'has been vitiated by 
aa manifest error of assessment or a misuse of powers or whether the legislature 
hass manifestly exceeded the limits of its discretion.'204 In practice, the Court 
indeedd applies the strict proportionality test with much restraint. For example, 
inn Fedesa, the Court confined itself to observing that the importance of the 
objectivess pursued was such as to justify even substantial negative financial 
consequencess for certain traders.205 In the Boehringer case, the Court concluded 

1999 This is confirmed by the Court of First Instance in Case T-125/96 Boehringer, at para. 76. 
200Casee T-125/96 Boehringer, paras. 97 and 100. 
2011 Ibid., paras. 92-96. 
2022 Opinion in Joined Cases C-27/00 and C-122/00 Omega Air. 
2 0 ''  Ibid. , para. 102. 
2044 Cases 084/94 UK v. Council, para. 58, and C-127/95 Norbrook Laboratories, para. 90. 
1055 Case C-331/88 Fedesa, para. 17. 
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onn this point that 'the importance of the aims pursued [...] is such as to justify 
adversee economic consequences, even of a substantial nature, for individual 
traderss [...]', and that 'the maintenance of public health must take precedence 
overr all other considerations'.106 

Too sum up, in assessing the proportionality of Community measures, the 
Courtt distinguishes much more clearly between the different elements of 
proportionalityy senso latu than in assessing national measures. Moreover, its 
proportionalityy test for Community legislation includes a strict proportionality 
test,, i.e. a full balancing of the interests at issue. At the same time, however, 
thee Court, apparently very conscious of the division of competencies between the 
Community'ss institutions, is reluctant to step into the role of the Community 
legislator.. It usually only applies a marginal test in assessing all of the elements. 

2.44 Community Harmonisation and the Right to Go Beyond 
Communityy Standards 

Thee goal of this work is not to discuss the intricacies of Com-
munityy harmonisation instruments,207 or the problems associated with their 
appropriatee legal basis.io8 However, an assessment of Member States' environ-
mentall  and health measures as they relate to Community law is incomplete 
whenn looking only at the primary Treaty Articles on the free movement of 
goods.. If an environmental subject-matter is outside the scope of secondary 
Communityy legislation, it remains within the competence of the Member States 
too regulate, albeit within the limits of primary Community law. On the other 
hand,, if the subject-matter is covered by secondary Community legislation, what 
actionn Member States may still take unilaterally with respect to that subject-
matterr primarily depends on the relevant secondary legislation. In principle, 
Articless 28-30 are no longer relevant to national measures in such situations, 
andd a Member State cannot invoke Article 30 or the mandatory requirement of 
environmentall  protection to justify a trade-restrictive environmental or health 
measure.2099 Only if the relevant secondary legislation enables the Member States 
too deviate from or go beyond the set environmental or health standards will 
primaryy Community law on the free movement of goods come into play.iID 

'Casee T-125/96 Bochringcr, para. 102. 

Onn Community environmental harmonisation, see Geradin (1993); Faure (1998); Jans (2000a). 

Thesee problems were more pressing until the 1997 Amsterdam Treaty made the legislative procedure 

forr environmental Community legislation under Article 175 the same as for internal market legislation 

underr Article 95. See e.g. London and Llamas (1995), at 34-44; fans (1995), at 50-61. 

'Seee e.g. Cases C-169/89 Van den Burg, C-5/94 Hedley Lomas, C-1/96 Compassion. 

Seee e.g. Cases G389/96 Ahcr Waggon, C-383/97 Van der Laan. 
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Forr the above reasons, the assessment of national environmental and health 
measuress must begin by investigating whether there is any relevant Community 
legislationn addressing the subject-matter which the national measure seeks to 
regulate.. However, it is not always easy to determine the respective coverage of 
Communityy and national legislation. In assessing whether a subject-matter is 
coveredd by harmonisation, the personal, territorial and substantive scope of the 
Communityy legislation at issue must be examined. Often, the legislation lists 
explicitlyy the areas, persons or products to which it applies. Generally speaking, 
anythingg outside the personal, territorial or substantive scope of Community 
legislationn is for the Member States to regulate.211 

Thee substantive scope of secondary Community law is not only determined 
byy the subject-matter which is regulated, but is also closely related to its objec-
tives,, which can usually be discerned from the preamble. If the objectives of 
Communityy legislation and a national measure regulating the same persons 
orr products coincide, the ability of individual Member States to regulate in 
pursuancee of these objectives is circumscribed by the Community legislation. 
Thus,, if a Community directive lays down maximum transit hours for live 
animall  transports to protect animal welfare, a Member State can only pursue the 
samee objective (animal welfare) regarding the same subject-matter (live animal 
transports)) within the limits set by the directive.212 On the other hand, a Member 
Statee was allowed to apply national measures on the dimensions of boxes for 
fatteningg calves as long as there were no Community measures regulating such 
dimensions,, even if there was a common market organisation scheme in place 
forr the animals concerned.2'3 The common market organisation scheme did not 
containn any provision for animal protection, so it regulated calves but not their 
protection. . 

However,, such a situation wil l not often arise. In the majority of cases, , 
Communityy measures refer to both internal market and environmental or health 
concerns.. The Court in such cases readily accepts that both objectives are 
coveredd by the Community measure. For example, subsequent to the case 
referredd to above, a directive regulating the dimensions of boxes for fattening 
calvess has come into force. The Court subsequently stated that this directive 
'providess for harmonisation of the measures necessary to achieve thee specific 
objectivee [of animal protection], thus making recourse to Article 36 [now 30] 
impossible.'2144 Apparently, the Court sees no problem in Community secondary 

2111 C.f. Cases 94/83 Heijn, 125/88 Nijmon, 380/87 Bahama. C-473/98 Toolex Alpha. 
2122 See Directive 91/628, OJ (1991) L 340/1, as amended by Directive 95/29 OJ (1995) L148/52. This 

directivee was at issue in Case C-350/97 Monsees, but did not yet apply to Austria when the facts of the 

casee arose, thus making Articles 28-30 applicable. 
2133 Joined Cases 141-143/81 Holdijk. 
2144 See Case C-5/94 Hedley Lomas, para. 18; Case C-1/96 Compassion in World Farming, para. 47. 
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legislationn having several "specific objectives". National action pursuing any 
off  these objectives is precluded, even if internal market concerns appear to 
havee weighed at least as heavily as environmental concerns in enacting the 
Communityy legislation, as in the case of the directive on the dimensions of 
calff  boxes.215 

Havingg established the extent to which the subject-matter of a national 
measuree is covered by secondary Community legislation, a close look at that 
legislationn must be taken in order to determine whether, and if so to what 
extentt and under what conditions, individual Member States are still allowed to 
regulatee the subject-matter at issue. Community environmental legislation often 
layss down minimum or maximum values. This is true for standards concerning 
productionn aspects, and general standards concerning e.g. air or water quality, 
butt also sometimes for product standards.216 Member States are in principle 
freee to impose stricter production and quality standards on their own producers 
thann those laid down in Community legislation. Of course, they do not have 
thee jurisdiction to do the same for producers in other Member States.217 The 
situationn is different for product standards. If Member States were allowed to 
imposee stricter product requirements than the standards set at Community level 
onn products imported from other Member States, they could replace Community 
standardss by their own standards for all goods marketed in their territory. 
Thiss would seriously endanger the harmonising effect and the accompanying 
scalee advantages of Community product standards. Therefore, Community legis-
lationn laying down product standards often contains a so-called "free movement 
clause",, stipulating that a Member State cannot impede the marketing of any 
productt imported from another Member State that meets the Community 
standards.. Accordingly, a product meeting the Community standards can be 
marketedd throughout the Community.218 

Communityy legislation is sometimes categorised in terms of "minimum", 
"total",, or "exhaustive" harmonisation. A Community directive can be called 

2155 Cf. the following considerations in the preamble of Directive 91/629/EEC, at issue in Cases C-5/94 

HedlcyHedlcy Lomas and C-1/96 Compassion in World Farming:'[...] Whereas differences which may distort 

conditionss of competition interfere with the smooth running of the organisation of the common market 

inn calves and calf products; Whereas there is therefore a need to establish common minimum standards 

forr the protection of rearing calves or calves for fattening in order to ensure rational development of 

productionn [...]' 
1166 See by way of examples, Directive 92/112 OJ (1992) L 409/11 (waste from the titanium dioxide industry), 

andd Directive 99/30 OJ (1999) L 163/41 (air quality standards), and Directive 94/62 Of (1994) L 365/10 

(maximumm values for heavy metals in packaging materials), respectively. 
2177 What happens when a Member State attempts to impose production standards on imported products is 

discussedd in Sections 2.3.4 a nd 7-2-
2188 See e.g. Article 18 of Directive 94/62 OJ (1994) L 365/10. 
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"minimumm harmonisation" because it lays down minimum standards, "total" 
harmonisationn because it provides a free movement clause, and "exhaustive" 
harmonisationn because it entirely covers the subject-matter a national policy 
aimss to regulate and the room left to act unilaterally. However, such categories 
doo not assist much in determining the scope for national policy measures 
afterr harmonisation has taken place. They seem to be partially overlapping. 
Withh regard to product standards, minimum requirements are often combined 
withh a free movement clause, in which case Member States may apply stricter 
standardss only to domestic production.219 In the absence of a free movement 
clause,, stricter standards may be applied to imports too, but such application will 
bee tested against the Treaty, notably Articles 28-30.22° However, there appear to 
bee exceptions to this scheme. In a case concerning the Wild Birds directive, the 
Courtt pointed at the fact that a directive allowed Member States to apply stricter 
measures,, and 'therefore regulated exhaustively the Member States' powers'. The 
Courtt found that with regard to species that did not receive special protection 
underr the Directive and did not occur within their territory, Member States 
weree not allowed to adopt stricter protective measures than those provided under 
thee Directive."1 In another case, concerning a directive laying down minimum 
standardss for the protection of calves, the Court stated that the Community 
legislaturee 'laid down exhaustively common minimum standards'. The fact that 
thee directive itself authorised Member States to adopt stricter measures within 
theirr territory did not mean that the directive had not exhaustively regulated 
thee powers of the Member States in the area of the protection of veal calves.222 

Inn both instances, the Court thus refused to assess under Articles 28-30 EC 
nationall  measures aiming at higher protection levels than provided for in the 
directivee at issue. These cases may be peculiar in that they both concerned 
nationall  measures pursuing extraterritorial protection goals.223 Be that as it may, 
theyy show how difficult it is to categorise harmonising legislation. Thus, rather 
thann to attempt to establish what type of harmonisation is at issue, the appropri-
atee way to proceed seems to determine the coverage of the national measure 
andd the Community legislation, and then to look at the possibilities for national 
policiess offered by the legislation. Depending on how such possibilities, if any, 
aree phrased, Articles 28-30 may come into play. 

Whenn assessing the Member States' scope of action after harmonisation, 
nott only the text of secondary Community legislation itself is relevant, but 
alsoo its legal basis. The EC Treaty's Title on Environment consists of Articles 

2199 See e.g. Case C-11/92 Gallaher. 
2 100 See e.g. Case C-389/96 Aher-Waggon, paras. 15-16. 
2211 Case C-169/89 Van den Burg, paras. 9 and 12. 
2222 Case C-1/96 Compassion in World Farming, paras. 56 and 6} , referring to Van den Burg, 
22}}  Cf. Scott (2000) at 128. See further on these cases, Section 3.4. 
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174,1755 and 176. Article 174 lays down as the objectives of the Community's 
environmentall  policy 'preserving, protecting and improving the quality of the 
environment',, as well as 'protecting human health'. It further stipulates that the 
Communityy environmental policy shall aim at a high level of protection, and 
mentionss a number of principles on which the policy shall be based and aspects 
thatt shall be taken into account in preparing it. Where appropriate, environmen-
tall  harmonisation measures shall include a safeguard clause allowing Member 
Statess to take provisional measures for non-economic environmental reasons. 
Articlee 175 provides the legal basis for Community environmental legislation. 
Thiss has led to an important body of Community environmental law, both 
"sectoral",, e.g. various directives setting air and water quality standards, and 
"horizontal",, e.g. the directive on integrated pollution prevention and control."4 

Thee Court has observed that the Community rules do not seek to effect complete 
harmonisationn in the area of the environment.225 

Articlee 176 stipulates that Member States may apply more stringent meas-
uress than those laid down in Community legislation based on Article 175. Article 
1766 further restates the obvious requirement that such national measures must 
bee compatible with the Treaty, which includes Articles 28-30. It also stipulates 
thatt Member States must notify such measures to the Commission. However, 
Memberr States do not need the Commission's approval to apply their stricter 
measures.. If the Commission is unhappy about the effects of such measures 
onn the internal market, it may prepare new legislative proposals on the subject-
matterr or start infringement proceedings against the Member State concerned. 
Itt will thus be the Court of Justice and not the Commission which will ulti-
matelyy assess the measure's compatibility with Community law in such cases. 

Thee Treaty Title on Public Health consists of Article 152. According to Article 
152(1),, Community action shall complement national policies and be directed 
towardss improving public health. Article 152(4) gives the Council the power 
too adopt by co-decision (a) quality standards for human organs, substances, 
bloodd and blood derivatives, without preventing individual Member States from 
applyingg more stringent measures; (b) veterinary and phytosanitary measures 
havingg as their direct objective the protection of public health; and (c) incentive 
measuress to protect and improve human health, however excluding any harmo-
nisation.. As regards measures of type (b), the possibility for Member States 
too apply stricter standards would seem to depend on the text of the specific 
Communityy measure at issue. Considering the above enumeration, the legisla-
tivee powers of the Community in the field of public health protection are limited. 
Nevertheless,, human health is an important objective that pervades all policy 
areas.. Article 152(1) provides that a high level of human health protection shall 

2244 See Jans (2000a). 
2255 Case C-318/98 Fornasar, para. 46. 
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bee ensured in the definition and implementation of all Community policies and 
actions,, so human health concerns are to be integrated in other Community 
policies.. It is also recalled that human health is expressly mentioned in Article 
1744 as one of the objectives of the Community's environmental policy. 

Apartt from the specific Treaty provisions on health and environmental 
protection,, there is a general mandate in Article 95 to adopt measures 'which 
havee as their object the establishment and functioning of the internal market'. 
AA great deal of health and environmental protection measures have been based 
onn Article 95. That this is possible is underscored by paragraph 3 of the same 
Article,, which stipulates that the Commission will take a high level of protection 
ass a basis for legislative proposals concerning health, safety, environmental and 
consumerr protection, and the European Parliament and Council wil l also seek 
too achieve this objective. Harmonisation based on Article 95 mostly concerns 
productt standards. Often, such harmonisation contains a free movement clause 
too ensure that products meeting the requirements laid down in the harmonising 
legislationn can be marketed throughout the Community. Derogations must meet 
thee strict conditions laid down in Article 95, discussed infra. 

Thee Court has made it clear that the extent to which Article 95 may be used 
too harmonise health standards is not unlimited. For example, it has overturned 
Communityy legislation based on Article 95 which harmonised rules on advertis-
ingg and sponsorship of tobacco products, and was to a large extent inspired 
byy public health policy objectives."6 In the Court's interpretation, the limits 
too Article 95 seem to be determined by the requirement that the Community 
legislationn must as a whole promote the free movement of goods or other market 
freedoms.. The Court stated that 'a measure adopted on the basis of Article 100a 
[noww 95] of the Treaty must genuinely have as its object the improvement of 
thee conditions for the establishment and functioning of the internal market.'227 

Thee Court subsequently subdivided this requirement into two aspects; (a) the 
eliminationn of obstacles to the free movement (of goods or services in this case); 
(b)) the elimination of distortions of competition. 

Thee above considerations should be seen against the background of the 
limitedd competence to harmonise health standards under Article 152. As regards 
environmentall  standards, there is no doubt as to the Community's competence 
too harmonise, although the choice of the appropriate legal basis between Articles 
955 and 175 is not always clear. Both aspects mentioned by the Court with regard 
too health protection measures, i.e. the elimination of obstacles to free movement 
andd the elimination of distortions of competition, have also featured in disputes 
onn the proper legal basis for environmental legislation " 8 These disputes often 

122 Case C-376/98 Germany v. Parliament and Council. 
1277 Ibid., at paras. 83-84. 

""  See Cases 70/88 Parliament?. Council (Chernobyl 11), C-300/89 Commission v. Council (Titaniumdiox-

ide),ide), C-155/91 Commission v. Council (Waste Directive), C-187/93 Parliament v. Council (Basle Regulation), 

Joinedd Cases C-164-165/97 Parliament v. Council. 
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centree around the question whether the legal basis should be Article 95 or 175, 
orr both. The Court's case-law suggests that Community legislation harmonising 
environmentall  product standards should as a general rule be based on Article 
95,, although in exceptional cases, the incidence on the internal market is to 
bee regarded as merely accessory and not warranting the choice of Article 95. " 9 

Itt is as yet unclear to what extent legislation harmonising production methods 
too eliminate distortions of competition should have Article 95 as its basis. 
Perhapss such legislation should be based on Article 95 when it affects particular 
industries,, but not when it has more incidental effects.230 Alternatively, Article 
955 should be chosen when the production method significantly affects produc-
tionn costs, and Article 175 when that is not the case. Probably, these criteria run 
parallell  to a considerable extent. Finally, a double legal basis is conceivable, but 
onlyy in exceptional cases.2*1 

Thee conditions for derogating from legislation based on Article 95 are laid 
downn in that Article itself. Article 95(4) allows Member States to maintain 
nationall  provisions on grounds of "major needs" referred to in Article 30 (among 
whichh is human, animal or plant life or health), or relating to the protection 
off  the environment or the working environment. Article 95(5) addresses the 
introductionn of national provisions based on new scientific evidence, but only 
relatingg to the protection of the environment or working environment, not to the 
groundss mentioned in Article 30. The problem must be specific to the Member 
Statee introducing the measure and must have arisen after the adoption of the 
Communityy harmonising legislation. According to Article 95(6), the Commis-
sionn verifies whether national measures notified on the basis of paragraphs 
44 and 5 are 'a means of arbitrary discrimination, a disguised restriction on 
trade,, or an obstacle to the functioning of the internal market'. The first two 
elementss are equivalent to the second sentence of Article 30. The Commission 
hass interpreted the third element of Article 95(6) as follows: '[T]he concept 
off  an obstacle to the functioning of the internal market has to be understood 
ass a disproportionate effect in relation to the pursued objective'.2'2 Article 
95(7)) obliges the Commission, in cases where a derogation has been granted 
underr paragraph 6, to immediately examine whether Community harmonisa-
tionn should be adapted. Article 95(10), finally, provides that harmonisation 
measuress based on Article 95 shall in appropriate cases include a safeguard 

" 99 As in Case 70/88 Parliament v. Council (Chernobyl II). There. Article 31 Euratom was considered to be 

thee proper legal basis for measures laying down permitted levels of radioactivity in foodstuffs. That 

Articlee provides for basic standards to be laid down 'for the protection of the health of workers and the 

generall  public against the dangers arising from ionising radiations'. 
2300 See Jans (2000a) at 53. 
2311 See Case C-42/97 Parliament v. Council and Opinion 2/00 Re the Cartagena Protocol. 
2322 See Commission Decisions 99/830-836, Of (1999) L 329/1 et seq. 
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clausee allowing Member States to take provisional measures for one or more 
off  the 'non-economic reasons referred to in Article 30', but not for reasons of 
protectionn of the environment or working environment. 

Judgingg from the first applications of Article 95(6), the Commission's 
proportionalityy test appears to go beyond the test applied by the Court when 
applyingg Articles 28-30 to national measures. This is not entirely surprising. 
Whenn the Commission assesses a national measure under Article 95(6), a 
balancee between internal market and environmental interests has already been 
struckk at the Community level, while this is not the case when the Court 
assessess a national measure under Articles 28-30. The freedom for Member 
Statess to adopt unilateral policies is narrower in the first case than in the second. 
Thiss view is also supported by the very wording of Article 95(6). This adds the 
"obstacles""  test to the requirements that occur in the second sentence of Article 
30,, thus suggesting a stricter test than the Court normally adopts under Articles 
28-30.. On the other hand, it could be argued that a Member State should 
stilll  be free to strike its own balance between trade and environment interests 
whenn adopting stricter measures than those provided by Community legislation 
basedd on Article 95; this is precisely the idea behind the possibility created by 
paragraphss 4-6 of Article 95. 

Despitee the above considerations, the Commission may be expected to 
encounterr difficulties when overturning measures under Article 95(6) because 
off  a disproportionate impact on the internal market. The Commission has so 
farr overturned invocations of Article 95(4) because of the absence of scientific 
evidencee to support the stricter national measure. Considering the hostility 
whichh these decisions have met in the Member States concerned, resistance may 
bee expected to be even greater if the Commission overturns stricter environmen-
tall  measures for being disproportionate.233 It wil l also be interesting to see to 
whatt extent the Court wil l review the Commission's assessment of proportional-
ityy when confronted with a challenge {under Article 230) by a Member State 
againstt a Commission decision taken on the basis of Article 95(6). 

Finally,, it should be noted that Article 6 of the EC Treaty states in general 
termss that environmental protection requirements must be integrated into the 
definitionn and implementation of the Community policies and activities referred 
too in Article 3 of the Treaty, 'in particular with a view to promoting sustainable 
development'.. Article 3 lists among the Community's activities common policies 
inn the sphere of agriculture, fisheries, and transport, but also 'a contribution 
too the attainment of a high level of health protection'. Thus, environmental 
protectionn requirements must be integrated into the Community's contribution 
too a high level of health protection. At the same time, as noted above, protecting 

2333 See Van Calster (2000). 
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humann health is one of the objectives of the Community's environmental 
policy.. This example and the above account of the various legal bases of Commu-
nityy measures demonstrate that the demarcation line between "environmental 
protection",, "public health" and "human health" is far from clear. 
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