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CHAPTERR 3 ANALYSIS OF RECURRING THEMES 

3.11 Basic Disciplines and Typologies 

3.1.11 'Measures Having Equivalent Effect': From "Trading 
Rules""  to Inaction 

Thee wording 'capable of hindering, directly or indirectly, actu-
allyy or potentially, intra-Community trade' in Dassonville strikes one as being 
almostt a catch-all provision. Interestingly, the definition employs the words 
"tradingg rules", which could be interpreted as a limitation on the type of 
nationall  regulations covered by the concept of'measures having equivalent 
effect'.. However, in subsequent case-law repeating the Dassonville formula, the 
referencee to "trading rules" was dropped in favour of broader concepts, such as 
"nationall  measures"1, "national rules"2, "all commercial rules"3 and even "any 
nationall  rule"4. According to the Court, measures adopted by the government 
off  a Member State which do not have binding effect may also be capable of 
influencingg the conduct of traders and consumers in that state, and are thus 
coveredd by the concept of 'measures having equivalent effect'.5 

Thee Court has suggested that since an internal tax on a product of which 
theree is no comparable domestic production is not covered by Article 90, the 
adversee effect on the free movement of goods resulting from such a tax may 
bee assessed under Article 28 et seq.6 Article 28 even includes, under certain 
conditions,, inaction by a Member State to safeguard the free movement of goods. 
Francee was found to have infringed Article 28 when it failed to act against farm-
erss blocking roads to prevent imports of Spanish strawberries.7 The Court used 
quitee sweeping language, stating that 'the fact that a Member State abstains 
fromm taking action [...] is just as likely to obstruct intra-Community trade as is 
aa positive act.8 

Seee e.g Casee 104/75 &e Pcijper. 

Seee e.g. Case 31/78 Bussonc. 

Seee e.g. Case 247/81 Commission-Germany. 

Seee e.g. Case 94/79 Vriend. 

Seee e.g. Case 249/81, Commission v, Ireland, paras. 28-29. 

Cf.. Case C-47/88 Commission v. Denmark, referring to Case 31/67 Stier. Demaret (2000) at 187 criticises 

thee Court's suggestion, arguing that taxes should not be assessed under Article 28. 

Casee C-265/95 Commission v. France. 

Casee C-265/95 Commission v. France, para. 31. 
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3.1.22 Selling Arrangements, Product Requirements and Other 
Measures s 

Thee Court in Keck only spoke of product requirements and sell-
ingg arrangements. However, the dividing line between "selling arrangements" 
andd "product requirements" is sometimes difficult to establish, for example as 
regardss labelling and advertising.9 Moreover, there are other measures capable of 
hinderingg trade that fit  into neither of these categories. Examples of measures 
thatt are neither product requirements nor selling arrangements, but have never-
thelesss been assessed under Article 28 include a national law on the reimburse-
mentt of spectacles by social security institutions, an administrative requirement 
concerningg the registration of cars, and, in the environmental sphere, national 
ruless making aircraft registration dependent on noise emission standards.10 

Suchh measures do not restrict or prohibit selling arrangements, but they also do 
nott lay down requirements to be met by goods in order to be marketed. They do 
howeverr constitute potential trade barriers. Judging from the Court's case-law in 
thee examples above, such "third category" measures do in principle fall within 
thee Dassonville formula and accordingly require justification, unless their trade 
effectss are too remote or uncertain. 

KeckKeck does not clarify whether Article 28 covers nationall  rules regulating 
aspectss of consumption other than "selling arrangements". Examples range 
fromm restrictions on the use of cars to compulsory waste collection schemes. 
Suchh measures may affect the marketing, use or disposal of imported products 
inn the Member State of consumption. Therefore, they also seem to fall within 
thee "third category", and accordingly within the broad Dassonville formula as 
qualifiedd by the Peralta case-law. 

Inn Keck the Court clarified that the Cassis case-law applies to 'obstacles 
too the free movement of goods which are the consequences of applying, to 
goodss coming from other Member States where they are lawfully manufactured 
andd marketed, rules that lay down requirements to be met by those goods'. 
Thiss statement could be interpreted as suggesting that Article 28 essentially 
addressess rules laying down product requirements." On the basis of such a 
readingg of Keck, one might argue that the Keck limitation applies to all measures 
nott laying down product requirements. Accordingly, Article 28 would deal with 
alll  other national rules only to the extent that they do not 'apply to all relevant 
traderss operating within the national territory and affect in the same manner, 
inn law and in fact, the marketing of domestic products and of those from 

99 See Oliver (1996) at 100-102. 
100 Cases C-120/95 Decker, C-314/98 Snellers, and C-389/96 Aher-Waggon, respectively. 

""  This seems to be the view of Petersmann, who concludes from Keck that 'the scope of application of 

Articlee 28 of the EC Treaty seems to be essentially limited to product regulations.' Petersmann (1995) 

att 55-56. 
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otherr Member States', thus 'preventing their access to the market or impeding 
theirr access any more than the access of domestic products'. In this view, only 
productt requirements fall automatically within the ambit of Article 28 and 
requiree justification. All other measures will only require justification if they 
discriminatee dejure or de facto. If the market access requirement in Keck plays a 
rolee in addition to the discrimination test, measures completely barring market 
accesss for imports would also require justification.12 Thus, any discriminatory 
measuree has to be justified, as well as any other measure barring market access 
forr imports, which would include product requirements.13 

Logicallyy appealing as the above interpretation may be, it is difficult to 
reconcilee with the Court's continued use of the term "selling arrangements", 
whichh could not easily be given such a broad ambit. According to the Court's 
case-laww in its present state, only national measures falling within the concept 
off  "selling arrangements" will be outside the scope of Article 28 unless they 
faill  to meet the test laid down in Keck. All other measures are in principle 
coveredd by the Dassonville formula unless their trade effects are too remote and 
uncertain.. That general rule is further further specified in Cassis de Dijon as 
regardss product requirements, in the sense that differences between Member 
States'' product requirements will always require justification since by their very 
naturee they hinder intra-Community trade. The situation created by the use of 
thee term "selling arrangements" is unsatisfactory. The milder treatment of sell-
ingg arrangements vis-a-vis "third category measures" is nott warranted by their 
respectivee trade effects. It is for the Court to tackle this problem. It would seem 
too make sense to apply a similar test to "third category measures" as applied in 
KeckKeck to "selling arrangements". It is submitted that the Court should at the same 
timee clarify the status of the reference in Keck to measures completely impeding 
markett access for imported goods. If that reference means that such measures 
doo not benefit from the Keck limitation and are to be assessed under Articles 
28-300 EC, the same should be true for "third category measures" that completely 
barr market access for imported goods. 

Whenn they do fall within the scope of Article 28, can "third category" 
measuress be justified under both Article 30 and "mandatory requirements"? It 
wouldd seem perfectly acceptable that they enjoy both justification possibilities. It 
seemss clear from the Court's statement in Gilli  that the mandatory requirements 
weree not intended by the Court to be limited to the justification of product 
requirements: : 

122 Cf. Weiler (1999) at 372-3, arguing that the term "selling arrangements" should be dropped and further 

advocatingg a Community 'national treatment overarching principle', combined with a 'special rule of 

freee movement', according to which national provisions preventing market access for imported goods 

mustt be justified. 

'55 See for a similar proposal Barnard (2001). 
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InIn the absence of common rules relating to the production and marketing of the 
productproduct in question it is for the Member States to regulate all matters relating to its 
production,production, distribution and consumption on their territory subject, however, to the 
conditioncondition that those rules do not present an obstacle, directly or indirectly, actually or 
potentially,potentially, to intra-Community traded 

3.22 Justifications and Conditions: "Means-Ends Tests", 
Interests,, and "Reason" 

3.2.11 Mandatory Requirements as an Additional Justification 
Possibility y 

Duringg the Intergovernmental Conference preparing the 1997 
Amsterdamm Treaty, a proposal to insert a reference to "environmental protection" 
inn Article 30 was not accepted. The question arises what the mandatory require-
mentt of environmental protection adds to the justification grounds in Article 
300 EC. The scope of the concepts of'protection of health and life of humans, 
animalss or plants' in Article 30 and the 'protection of the environment' as a 
"mandatoryy requirement" justifying obstacles to the free movement of goods, 
andd the relationship inter se are not entirely clear. The Court in the Walloon 
WasteWaste case stated that 'the accumulation of waste, even before it becomes a 
healthhealth hazard, constitutes a danger to the environment.' It then accepted the 
measuree as being justified, not by Article 30, but by 'imperative requirements 
off  environmental protection'.'4 Similar reasoning was applied in later cases 
concerningg waste.15 This suggests that in order for the life and health justifica-
tionn to be applicable, there has to be a direct threat to health or life.'6 

Inn Preussen Elektra, the Courtt deemed a national measure obliging electricity 
supplierss to buy local green electricity to be compatible with Article 28. The 
Courtt did not specify whether the measure was justified by Article 30 or the 
mandatoryy requirement of environmental protection. It observed that the meas-
uree was capable of hindering intra-Community trade and that it had to be 
determinedd whether the measure was 'nevertheless compatible with Article 30 
[noww 28]'. It remarked that the measure was 'useful for protecting the environ-
mentt in so far as it contributes to the reductions in emissions of greenhouse 
gasess which are amongst the main causes of climate change', before referring 
too the Community's obligations in this respect, and observed that 'that policy 

1,11 Case 788/79 Gilli  and Andres, para. 5. 
144 Case C-2/90 Commission v. Belgium, at paras. 28 and 32 respectively. Emphasis added. 
155 Cases C-203/96 Dusseldorp and C-209/98 Sydhavnens. 
166 Kramer (1993b) at 118 speaks of the "direct effect" of a measure on the protection of humans or flora or 

fauna,, which in the present author's view is a somewhat unfortunate term in the EC context. 
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iss also designed to protect the health and life of humans, animals and plants'.17 

Whatt 'that policy' refers to is not clear from the judgment, but it appears to 
referr to the Community's energy and climate change policy, rather than to 
nationall  policies. In its dictum the Court concluded that the measure was not 
incompatiblee with Article 28. This suggests that it was looking at the mandatory 
requirementt of environmental protection rather than at Article 30. The Court's 
referencee to Article 30 was made as part of its observations that the national 
measuree was in accordance with the objectives of Community policies, which 
alsoo seek to protect human, animal and plant life and health. It thus seems 
thatt the reference to Article 30 should not be taken as applying to the national 
measure.. The measure aimed at stimulating the use of renewable energy and 
combatingg climate change. It seems that the life and health hazard posed by that 
problemm was too indirect to be covered by Article 30. Thus, the requirement of a 
directt life or health risk for invoking Article 30 would still seem to stand. 

Iff  a direct threat to health or life is needed in order to successfully invoke 
Articlee 30, some national measures that are not eligible for justification under 
Articlee 30 may be justified as being necessary to satisfy the mandatory require-
mentt of environmental protection. Does this mean that the scope of environ-
mentall  protection encompass that of life and health protection? If this is the 
case,, any measure justified under the life and health exception must also be 
withinn the scope of "environmental protection". Or should the two grounds 
ratherr be seen as existing side by side, with some overlap? The question is 
mostlyy academic, as a measure justified under either one of the grounds no 
longerr needs justification under the other ground. However, as wil l be seen, the 
conditionss for invoking the different grounds are not entirely the same. Member 
Statess will therefore want to know which justification ground to invoke. 

Theoreticall  discussion is also possible concerning the precise meaning of the 
"rulee of reason" in its relationship with Article 28 and Article 30. This debate 
centress on the question whether the "rule of reason" adds exceptions to Article 
300 for measures that in principle infringe Article 28, or rather delimits the 
scopee of Article 28, causing those measures to fall outside the scope of Article 
288 in the first place. Confining oneself to the text of the Treaty, the "rule of 
reason""  cannot be read into Article 30, and must therefore be seen as part of 
thee interpretation of the basic obligation in Article 28. Thus, a national measure 
posingg an obstacle to intra-Community trade, but justified by a 'mandatory 
requirement',, should be deemed not to infringe Article 28. However, there is 
ann important difference between on the one hand, measures deemed to fall 
outsidee Article 28 because they do not pose a sufficiently serious hindrance 
too intra-Community trade (the Keck and Peralta situations), and, on the other, 
measuress that do pose such a hindrance but must be allowed when they propor-

'77 C-379/98 Preussen Elektra, paras. 73-75. 
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tionatelyy pursue non-economic public objectives that have not (exhaustively) 
beenn addressed by Community legislation. Substantially, the latter category of 
measuress resemble the measures found to infringe Article 28 but are justified 
underr Article 30 more than they resemble the types of measures found to fall 
outsidee Article 28 in Keck and Peralta. 

Inn practice, the Court does not treat justifications under the "rule of reason" 
anyy differently from justifications under Article 30, except for the additional 
requirementt that the measure must be 'indistinctly applicable' to qualify for the 
"rulee of reason".18 Thus, "mandatory requirements" are increasingly treated as 
additionall  exceptions to the prohibition in Article 28. The Court often uses the 
termm "justified" for both Article 30 and the mandatory requirements.19 On the 
otherr hand, even in the case of Article 30, the Court sometimes uses the words 
'fallss outside the prohibition in 28 and 29'.20 

Whatt seems most important in this respect is the order of assessing things 
andd the burden of proof. The Court's order of proceeding is usually to establish 
whetherr there is an obstacle to the free movement of goods in the sense of 
DassonvilleDassonville (as qualified by Keck), after which it looks at possible justifications for 
thee national measure. Although it has stated that it wil l look at the justifications 
inn Article 30 first,21 the Court is not consistent in whether first to assess Article 
300 or the rule of reason. The Court rarely deals with a measure it has found 
too be indistinctly applicable under Article 30." Rather, the Court often looks at 
Articlee 30 without having to decide whether the measure is equally applicable 
orr not. That appears to be an approach which is informed not by systemic but 
byy practical considerations. Article 30 applies to both distinctly and indistinctly 
applicablee measures, so there is no need to determine whether a measure is 
distinctlyy or indistinctly applicable. From a systemic point of view, it would seem 
too make more sense to look at mandatory requirements which are part of Article 
28,, and only after this to move on to Article 30. 

Inn principle, Member States bear the burden of proving that their measure, 
oncee found to be an obstacle to trade, is justified by Article 30 or a mandatory 
requirement,, and that it meets the conditions for justifications that are discussed 
below.. In many cases, the existence of a ground for justification wil l not be 
contested.. Moreover, as discussed above, the Court has in the context of the life 
andd health justification in Article 30 allowed the Member States a considerable 
degreee of leeway in cases of scientific uncertainty. However, this leeway has its 
limits.. Thus, Member States cannot require traders to prove that a product is 

188 On that requirement, see Section 3.3.3. 
199 See e.g. Case C-389/96 Aher-Waggon, at para. 19. 
200 See Case 53/80 Eyssen, para. 16 
211 See Joined Cases C-1/90 and C-176/90 Aragonesa [1991] ECR 1-4151, para. 13. 
222 E.g. Case 124/81 Commission v. UK. 
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nott dangerous.23 They may, however, within reasonable limits, require a trader 
too verify that a product he wishes to market conforms to theirr health and safety 
standards.244 Although case-law on the mandatory requirement of environmental 
protectionn is still scarce, that mandatory requirement wil l generally be argued 
inn cases where a direct life or health hazard is lacking. Accordingly, in such a 
casee the Court may be less tolerant in cases of scientific uncertainty. Scientific 
uncertaintyy may also play a role in the fulfilment of the means-end requirements 
discussedd below. 

Whenn a national measure is challenged in national court proceedings and 
thee Court is asked for a preliminary ruling, it wil l be up to the Member State 
too show that its measure is justified. In principle, the same is true when the 
Commissionn challenges a Member State in proceedings for a failure to fulfi l 
itss Treaty obligations under Article 226 EC. However, in such cases, it is for 
thee Commission to place before the Court the information needed to enable 
itt to determine whether the obligation has not been fulfilled.25 In the Court's 
practice,, the picture is less clear and more varied, especially with regard to the 
conditionn of proportionality, which is further discussed below. In many cases 
beforee the EC J, all parties, including intervening parties, present arguments 
thatt relate to the proportionality of the contested measure. Thus, for example, 
iff  the Commission presents detailed arguments as to why a measure is not 
proportionate,, the Member State will be forced to respond to those arguments in 
detaill  too. The question of the burden of proof will only arise if factual aspects 
havee not been resolved by the end of the hearing.16 

Itt has been argued that the requirements in the second sentence of Article 30 
alsoo apply to justifications under the "rule of reason".27 This is theoretically prob-
lematicc in view of the Court's insistence that the "rule of reason" is contained 
inn Article 28 and not in Article 30, as a result of which, logically speaking, the 
secondd sentence of the latter Article could not apply to any other justifications 
thann those contained in its first sentence.28 From a practical point of view, 
however,, it seems acceptable to assume that since the proportionality principle, 
whichh also applies to "rule of reason" justifications, underlies the requirement 
inn the second sentence of Article 30, that requirement may be taken together 
withh the proportionality test as applied to both Article 30 and "rule of reason" 
justifications.. In fact, it has been noted that the two overlap to a significant 

233 See e.g. Case 174/82 Sandoz. 
244 Case 25/88 Bouchara nét Wurmser, 
255 Case C-159/94 Commission\. France, para. 102; Case C-55/99 Commission v. France, para. 30. 
266 See for examples, Jans (2000b); Kramer (2000). 
277 Ziegler (1996), at 90, mentioning the Dassonville case as a reference for this assertion. 
288 Cf. Oliver (1996) at 181. 
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extentt and should not be considered in isolation.̂  Perhaps the second sentence 
off  Article 30 is best regarded as a concretisation of the general principle of 
proportionality.. The "added value" of the prohibition of arbitrary discrimination 
orr a disguised restriction on intra-Community trade as compared to the general 
proportionalityy requirement may be that it stresses the intention with which 
nationall  measures are taken, rather than their effect. Its aim is to prevent trade 
restrictionss from being diverted from their proper purpose.30 However, it is 
generallyy difficult to assess the intention behind national measures. Moreover, 
thee case-law on the protection of intellectual and commercial property suggests 
thatt the application of the second sentence of Article 30 depends on the effect 
off  artificially dividing the market, and that proof of subjective intentions is not 
required.31 1 

3.2.22 Observations on Proportionality 

Thee relationship between means and ends required for the jus-
tificationn of national trade-restrictive measures under Article 30 or a mandatory 
requirementt has been referred to earlier in this Chapter as proportionality in the 
widee sense. That concept consists of three elements; suitability (or appropriate-
ness),, necessity (or least trade-restrictiveness), and proportionality in the strict 
sense.. The Court does not consistently describe the means-ends requirements 
forr the justification of national measures in terms of the three elements outlined 
above,, but it does usually refer to some of them. There is support for this 
vieww of proportionality in the academic literature and in several opinions by 
Advocates-General.'2 2 

Itt has been argued elsewhere that the three elements of proportionality lato 
sensusensu constitute 'an ascending series in terms of the intensity with which the 
Courtt of Justice can review national measures.'33 However, none of the three 
criteriaa are without problems as regards their application. The first element looks 

299 Emiliou (1996a) at 259. Examples of cases where both sentences of Article 30 were applied without 

aa clear distinction are Case 64/75 Reive and Case 40/82 Newcastle Disease. The same author however 

contendss at 260 that the second sentence of Article 30 acts as an overriding requirement to ensure that 

apparentlyy justified measures are not applied so as to divide the internal market artificially. 
} °° Case 34/79 Henn and Darby and Case 40/82 Newcastle Disease. AG Van Gerven, in his Opinion in 

Casee C-131/93 Crayfish, uses the words 'improper use of the grounds of justification' and 'only serve 

protectionistt purposes'. Emphasis added. 
3'' Kapteijn and VerLoren van Themaat {1998) at 674, referring to AG Capotorti in Case 1/81 Pfizer. 
322 For example, AG Fennelly in Case C-217/99 Commission v. Belgium endorsed the view of proportionality 

ass consisting of the three elements. See also the other Advocates-General discussed in the current 

Section.. For the literature, see the references in note 146 of Chapter 2. 
355 Jans (2000b) at 241. 
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att the legitimate aim invoked and assesses whether the measure is appropriate 
too pursue that aim, i.e. whether it can actually attain the objective sought. In 
otherr words, the first element of the proportionality test requires some causal 
linkk between the measure and its objective. Although this part of the test seems 
relativelyy straightforward, it wil l not always be easy to assess the suitability of the 
measuree to achieve its aims. In the sphere of health and environmental legisla-
tion,, such assessments often involve complex technical and economic analysis, 
whichh the Court is ill-equipped to undertake. The discussion of the Court's 
deferencee in situations of scientific uncertainty illustrates that risk assessment 
iss to a great extent left to the Member States. Thus, the Court wil l often have to 
acceptt a Member State's arguments as to the objective sought by a measure and 
itss suitability to achieve that objective. 

Onlyy rarely will the Court find that a measure does not fulfi l the first 
element.. When addressing a Belgian measure requiring foodstuff labels to 
containn the reference number under which they had been notified to the national 
healthh inspection service, the Court found that such a requirement is not capable 
off  enabling consumers to decide whether or not they should consume the 
productt and, if they do consume it, in what quantities. Arguably, the Court 
couldd have stopped its analysis there and then, as a measure that is not capable 
off  attributing to the aim pursued can never be proportionate. Nevertheless, in 
cautiouss words the Court concluded that the requirement was not sufficiently 
usefuluseful for consumers for its inclusion to be fully justified on the ground of protec-
tionn of public health. It stated that, moreover, a national measure imposing an 
obligationn such as the disputed obligation must, in any event, be "proportionate" 
too the aim pursued, and it thereby applied a necessity test.34 

Thee second element, the "necessity" or "least trade-restrictiveness" of the 
measure,, also gives rise to a lot of questions. To what extent should the Court 
takee alternative measures into account in its analysis of a measure's necessity? 
Iff  a regulatory measure is chosen, should the Court accept arguments to the 
effectt that a different type of measure, e.g. a tax, is equally effective and less 
trade-restrictive?355 How can the trade-restrictiveness of hypothetical alternatives 
byy assessed? To what extent should the Court look at practices in other Member 
States?? And, perhaps most importantly, how can the Court know whether an 
alternativee measure which is less trade-restrictive is equally effective in achieving 
thee objective sought? This question closely relates to the chosen level of protec-
tionn and whether the Court should interfere with it. If an alternative measure 
iss available which will (possibly) achieve the desired objective slightly less effec-
tively,, but is much less trade-restrictive, what should the Court do? 

344 Case C-217/99 Commission v. Belgium, at paras. 26-28. Emphasis added. 
355 This question is referred to as "diagonal proportionality" by Jans (2000a) at 263. 
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Inn Toolex Alpha, the Court indicated that the necessity test looks at less trade-
restrictivee alternatives that are equally effective in attaining the aim pursued: 

[Njational[Njational rules or practices having, or likely to have, a restrictive effect on the 
importationimportation of products are compatible with the Treaty only to the extent that they are 
necessarynecessary for the effective protection of the health and life of humans. A national rule 
oror practice cannot therefore benefit from the derogation provided for in Article 36 [now 
30]30] of the Treaty if the health and life of humans may he protected just as effectively 
byby measures which are less restrictive ofintra-Community trade*6 

Inn the case concerning the Belgian foodstuff labelling requirement discussed 
above,, the Court also looked at the necessity of the requirement to indicate the 
notificationn number. It observed that the notification number did not provide 
anyy additional information enabling the consumer's health to be more effectively 
protected.. By contrast, the labelling included other data such as the name of 
thee product, the identity of the manufacturer or distributor, the nutritional 
content,, the date of minimum durability or the recommended intake, which 
weree equally useful information in that respect. Thus, the disputed obligation was 
notnot necessary for the protection of public health.37 

Thee third element of the test, proportionality stricto sensu, implies an assess-
mentt of any excessive or disproportionate impacts on intra-Community trade, 
evenn if there were no alternative measures available to the Member State to 
attainn its legitimate objective. If it should fail, such a test would allow free move-
mentt to prevail over legitimate non-economic objectives pursued by Member 
Statess in cases where no Community legislation has been agreed on to harmo-
nisee the ways in which the objective at issue is pursued. The controversial nature 
off  this part of the test becomes clear if one realises that in such cases the 
Courtt of Justice takes the place of democratically legitimised national legislative 
procedures. . 

Advocate-Generall  Van Gerven analysed the principle of proportionality in 
Articless 28-30 in his opinion in the Van den Burg case, which dealt with a 
Dutchh prohibition on keeping, buying or selling red grouse.38 He considered 
thatt national measures have to meet two tests. First, a necessity requirement, 
inn which Van Gerven included the first criterion of appropriateness or causal 
connection.. He left open the question of what degree of causal connection is 
required.399 Secondly, a proportionality requirement, concerned with the exist-

366 Case C-473/98 Toolex Alpha, at para. 40. Emphasis added. 
377 Case C-217/99 Commission v. Btlgium, para. 29. Emphasis added. 
388 Case C-169/89 Gourmetterie Von den Burg, at 2157-2159. The Court itself did not decide the case on the 

basiss of the proportionality test. It only discussed a relevant Community Directive, and then concluded 

thatt Article 30, read in conjunction with the Directive, could not justify the import prohibition at hand. 

Itt had not discussed Article 30 as such when it reached that conclusion. 
399 Cf. Jans (1995) at 215. 
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encee of 'a proportional relationship between the obstacle introduced, and the 
objectivee pursued thereby and its actual attainment'. In the remainder of his 
opinion,, however, Van Gerven changed the word "and" into "and/or", and then 
intoo "or".40 It appears to the current author that the objective of a measure is 
nott necessarily the same as the result actually achieved by it, so that comparing 
eitherr one with the obstacle introduced are different exercises. The relationship 
betweenn the obstacle to trade and the objective of a measure can be assessed 
inin abstracto, while the relationship between the trade obstacle and the actual 
attainmentt of the objective can only be assessed by looking at the concrete facts 
off  the case. The former test appears to coincide with proportionality stricto 
sensuu as described above. However, Van Gerven in his opinion in Van den Burg 
ratherr seemed to propose that the latter test should be applied. He stated that the 
importt prohibition at hand was capable of making only a small contribution in 
concretoconcreto to the achievement of the objective pursued. Such a test shades into the 
firstfirst element of proportionality in the wide sense as described above, because it 
reallyy assesses the quality of the causal relationship between the measure and 
itss objective. 

Inn his opinion in Danish Bottles, Advocate-General Slynn said that the 
Danishh authorities had to prove the necessity and proportionality of the mea-
suress alleged by the Commission to infringe Article 28.4I This is somewhat 
strange,, as he had just previously argued that the Danish measures could not be 
justifiedd by either Article 30 or the "rule of reason". It seems that in such a case, 
theree is no longer any reason to look into the proportionality of the measure.42 

Slynnn accepted that the Danish measures achieved the highest standard of 
environmentall  protection, and that it might be difficult to achieve the same 
highh standard by other measures. Nevertheless, he contended that the Commis-
sionn did not have to show that the same standard can be achieved by other 
specifiedd means. Rather, '[tjhere has to be a balancing of interests between the 
freee movement of goods and environmental protection, even if in achieving 
thee balance the high standard of the protection sought has to be reduced. The 
levellevel of protection sought must be a reasonable level [...]'. The interesting question 
followingg from this is who is to assess what is "reasonable". Slynn seemed to 
thinkk that assessment was a Community affair. Thus, he opted for the Court's 
fully-fledgedd assessment of the proportionality of a national measure, even if 
thatt could result in lowering the level of the protection sought. It should be noted 
thatt there were no direct health hazards at issue in the Danish Bottles case. 

400 See para. 10 of his Opinion. 
411 Case 302/86 Danish Bottles at 4625. 
422 Apparently, AG Slynn addressed the proportionality and necessity question in case the Court would not 

agreee with his opinion that neither Article 30 nor the "rule of reason" could apply to them. 
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3.2.33 Proportionality and "Reason" 

Thee acceptance by the Court in Cassis of national measures 
capablee of hindering trade because they are necessary to fulfi l a "mandatory 
requirement""  is often dubbed the "rule of reason" in academic literature. The 
Court,, however, does not apply the term "rule of reason". Moreover, a survey of 
itss case-law concerning Articles 28-30 of the Treaty shows that the Court's use 
off  the word "reason" is not limited to situations where mandatory requirements 
aree invoked. 

Itt is recalled that the Court in Dassonville stated that as long as there was 
noo relevant Community legislation guaranteeing for consumers the authenticity 
off  a product's designation of origin, Member States could take measures to 
preventt unfair practices in this connection, on condition that the measures were 
reasonable."reasonable." After the judgment in Dassonville, the Commission challenged 
Belgiumm for persisting in its trade-restrictive measures. The Court stated that 
'[t]hee essential question to be resolved is therefore whether the measures taken 
byy the kingdom of Belgium [...] are unreasonable in that they are disproportionate 
inn relation to that objective.'44 In a number of cases, the Court has qualified 
itss refusal to accept administrative or financial reasons as justifications for 
trade-restrictivee measures by a "reason test": '[AJrticle 36 [now 30] cannot be 
reliedd on to justify rules or practices which, even though they are beneficial, 
containn restrictions which are explained primarily by a concern to lighten the 
administration'ss burden or reduce public expenditure, unless, in the absence 
off  the said rules or practices, this burden or expenditure clearly would exceed 
thee limits of what can reasonably be required.'45 The Court has also looked at 
thee reasonableness of national regulatory distinctions. In Aragonesa, where the 
proportionalityy of a measure prohibiting advertising in public places for drinks 
havingg an alcoholic strength of 23 degrees or more was at issue, the Court 
observedd that '[i]n principle, the latter criterion does not appear to be manifestly 
unreasonableunreasonable as part of a campaign against alcoholism'.46 

Fromm the above account of the Court's references to "reason" in its case-law 
concerningg Articles 28-30, it may be argued that in the Court's view, the concept 
off  "reason" is strongly related to the conditions applying to justifications for 
trade-hinderingg measures, which may be captured by the term proportionality 
inn the wide sense. Therefore, it is submitted that the term "rule of reason" is 
moree appropriately used to refer to these conditions as they apply to both the 

Casee 8/74 Dassonville, para. 6. 

Casee 2/78 Commission v. Belgium, para. 38. Emphasis added. 

Casee 104/75 De Peijper, para. 18. See in a similar vein Cases 251/78 Denkavit, 32/80 Kortmann, and 

C-128/899 Commission v. Italy. 

Joinedd Cases C-1/90 and C-176/90 Aragonesa at para. 17. 
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groundss in Article 30 and to "mandatory requirements", than to refer only to 
thee acceptance of mandatory requirements as justification grounds in addition 
too those found in the Treaty. 

3.2.44 The Court and Proportionality in the Strict Sense 

Iff  the proportionality of a national measure to pursue a certain 
objectivee is assessed, does that mean that the assessment of the objective itself is 
alsoo a Community matter? The objective of a measure must be accepted under 
Communityy law.47 In the environmental and health sphere, the acceptability of 
thee objective of a national measure under Community law is often undisputed. 
However,, a more thorny question is whether the objective should be pursued by 
thee measure chosen and at the level of protection chosen, and who is to decide 
whetherr this is the case. Should the Court confine its proportionality test to 
assessingg whether there were less trade-restrictive measures available in order to 
attainn the objective, irrespective of the objective itself? Or should the objective 
itselff  be weighed against the infringement of the free movement of goods? In 
otherr words, what has to be proportionate to what?48 This question may appear 
somewhatt trivial, but nevertheless it has great importance. If the objective is 
weighedd against the trade restriction, a strict proportionality test is applied. As 
appearss from the earlier discussion of the Court's case-law, the Court usually 
confiness itself to testing the suitability of a national measure and its necessity in 
thee absence of less trade-restrictive alternatives. However, in some instances, the 
Courtt appears to have gone somewhat further. One case concerns the mandatory 
requirementt of environmental protection, and the other animal life and health 
protection. . 

InIn Danish Bottles, the Court found the obligation to set up a deposit-and-
returnn system, and thereby the requirement that containers be returnable, to 
bee necessary and proportionate. However, it found the quantitative limit to non-
approvedd containers disproportionate, although it admitted that it ensured a very 
considerablee degree of environmental protection. The Court arguably came to 
thiss conclusion because the objective of "environmental protection" as such, as 
opposedd to 'a very considerable degree of environmental protection', could be 
reachedd by less trade-restrictive means, i.e. by merely requiring a deposit-and-
returnn system without a limit on non-approved containers. This assessment by 
thee Court goes beyond a mere comparison of various alternatives to pursue the 
samee environmental aim. It actually looks at the level of protection attained by 

477 Cf. AG Fennelly in his Opinions in Cases C-149/94 Vergy and C-202/94 Van der Feesten, looking 

forr a justification for the national measures at issue in accordance with Community environmental 

objectives. . 
488 Cf. Jans (1995) at 218-222. 
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thee various alternatives. Thus, the Court in this case applied the third element 
off  the proportionality test, a fully-fledged weighing of the impact on intra-
Communityy trade and the aim of the measure. It has rightly been criticised for 
nott explicitly clarifying how it undertook this assessment.49 

Inn the meantime, a directive on packaging and packaging waste has been 
agreedd upon at the Community level, and a new case concerning Danish bever-
agee containers is pending before the Court.50 The Danish legislation no longer 
containss a limit on non-approved containers that was deemed incompatible with 
thee EC Treaty more than a decade ago. Nevertheless, the requirement that drinks 
mayy only be marketed in returnable packaging, which the Court found to be 
compatiblee with the EC Treaty back in 1988 when there was no directive, has 
noww been challenged anew. The Commission argued that this requirement 
infringess the packaging Directive, which prohibits Member States to impede the 
placingg on their market of packaging satisfying the provisions of the Directive. 
Moreover,, Danish legislation prohibits imported drinks in metal packages. In 
casee the packaging directive does not fully apply to the Danish legislation, the 
Commissionn invoked Articles 28-30 to support these challenges. In that context, 
thee Commission stated that '[e]xtensive measures for environmental protection, 
suchh as a total ban on the use of metal cans and non-returnable packaging 
forr beer and carbonated drinks, even though the packaging is lawfully used 
inn all other Member States, calls [sic] for a reasonably unambiguous and certain 
scientificscientific basis.'51 The Commission deemed that the life-cycle analysis provided by 
Denmarkk does not constitute such a basis. Moreover, according to the Commis-
sion,, a complete ban on the use of certain types of packaging runs counter to the 
proportionalityy principle. Return and deposit systems along with, if appropriate, , 
labellingg and environmental taxes, can secure the same or identical environmental 
advantagesadvantages as a ban>% 

Thus,, in this new Danish case, the Commission advocated strong scrutiny of 
thee national measures in the form of a far-reaching application of the necessity 
andd proportionality requirements. This implies even some interference with the 
levell  of protection as chosen by the Danish authorities. It should be noted, 
however,, that this case concerns a situation in which the Member States have 
agreedd on the balance to be struck between the free movement of goods and 
environmentall  protection in the relevant field, such as in this case packaging 

499 Kramer (1993a) at 102. 
500 See Directive 94/62 EC of 20 December 1994, OJ1994 L 365, at p. 10. There are actually two cases 

pending,, C-233/99 (reference for a preliminary ruling) and C-246/99 (action brought by the Commis-

sion).. Their registration at the Court was reported in OJ 1999 C 246 at p. 14 and p. 19, respectively. 

Seee Langer and Wiers {2000). 
511 C-246/99, OJ 1999 C 246 p. 19 at 20. Emphasis added. 
522 Ibid. Emphasis added. 
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waste.. Whether Member States may go beyond that agreed level will depend on 
thee terms of the harmonisation instrument and the Treaty provision on which it 
iss based.53 The Directive at issue is based on Article 95 EC, but Denmark has not 
invokedd paragraphs 4 or 5 of that provision. The Court will assess the measure 
underr Articles 28-30 EC only if it finds that the Directive does not entirely cover 
thee matters regulated by the Danish measures. Advocate-General Ruiz-Jarabo 
Colomerr argued that the Directive completely harmonised national measures on 
packagingg recovery and disposal. In case the Court would find otherwise, he 
deemedd the measure to be a violation of Article 28 EC which is not justified by 
thee mandatory requirement of environmental protection.54 

Inn Monsees, the Court condemned as disproportionate certain Austrian mea-
suress restricting the transport of live animals on its territory. The Court applied 
ann extremely concise proportionality test in this case. It observed that the 
effectt of the Austrian rules was to make all international transit of animals for 
slaughterr almost impossible in Austria. Furthermore, measures appropriate to 
thee objective and less restrictive of the free movement of goods were conceivable, 
ass was demonstrated by a relevant Community Directive, even if at the time 
itt did not yet formally apply to Austria.55 The Court ignored the fact that the 
Austriann rules at issue contained two separate requirements. First, animals were 
too be transported only as far as the nearest suitable abattoir in Austria. Appar-
ently,, in the Court's view, this aspect of the national measure implied such a 
seriouss infringement of the free movement of goods that it was disproportionate, 
evenn if it ensured a very high level of protection. The Directive showed that less 
drasticc measures could protect live animals during transport. The second aspect 
off  the Austrian law laid down a maximum total journey time and distance. In 
contrastt with the first aspect, these requirements reflected an approach similar 
too that taken in the animal transport Directive, however with stricter limits than 
inn the Directive. It is submitted that even if the first aspect of the Austrian 
measuree could be regarded as too trade-restrictive an approach, the second 
requirementt could well have been judged to be compatible with the Treaty, as 
longg as the transpositionn date of the Directive had not expired.56 

Withh regard to the first requirement of the Austrian legislation, the Court 
appearss to have applied a real balancing test between the seriousness of the 

533 See Section 2.4. 
544 Opinions issued on 13 September 2001. The Advocate-General advised the Court to rule in Case 

C-246/999 that the Danish requirements that beer and sodas can only be marketed in reusable contain-

erss and that imported drinks cannot be marketed in metal containers amount to infringements of the 

Directivee and of Article 28 EC, and to state the same in Case C-233/99 with regard to the prohibition 

too market imported drinks in metal cans. 
555 Case C-350/97 Monsees, paras. 29-30. 
55 For a more detailed analysis, see Langer and Wiers (2000). 
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tradee restriction and the attainment of the aim of animal protection, i.e. a 
proportionalityy test stricto sensu, just as in Danish Bottles. Because of the rarity 
off  such applications, it would have been preferable if the Court had done so more 
openlyy and clearly. Regardless of whether one deems such a test appropriate for 
thee Court to undertake, a more balanced and clear judgment could have been 
madee in this case if the two aspects of the measure had been separated when 
consideringg their justification and proportionality. 

3.2.55 Proportionality, Objectives, Competencies, and Interests 

Accordingg to the Court, what counts in assessing proportional-
ityy is the national interest in attaining an aim found to be legitimate under 
Communityy law: 

AppraisingAppraising the proportionality of national rules which pursue a legitimate aim 
underunder Community law involves weighing the national interest in attaining that aim 
againstt the Community interest in ensuring the free movement ofgoods.v 

Thus,, when applied to national measures, the principle of proportionality ope-
ratess to balance a national interest such as health or environmental protection 
withh the general interest of the Community to ensure the free movement of 
goods.. The latter normally coincides with the individual interests of economic 
operators,, such as producers, importers or exporters, but also with the general 
interestt of European consumers in having a wide choice of goods from all over 
thee Community. The interest pursued by the national measures is sometimes 
purelyy or primarily of a national nature, e.g. in some instances of public morality 
andd public policy. In other cases it is only partly national and may partly coincide 
withh Community interests. Thus, in many cases of environmental or health 
protection,, the interest sought to be protected by national authorities is at the 
samee time a Community interest, which competes with the Community interest 
inn ensuring unimpeded intra-Community trade. 

Itt is recalled that the Court, when assessing the proportionality of Commu-
nityy measures, only marginally tests strict proportionality. The Court weighs 
'thee damage to individual rights against the benefits accruing to the general 
interest'.588 The proportionality of a Community measure applies to a situation 
wheree the Community legislative process has led to a supposedly acceptable 
balancee between the different interests at stake, including the interests of the 
freee movement of goods and of non-economic goals such as environmental or 
heathh protection. Obviously, the compromise laid down in each piece of Commu-

577 Case C-169/91 Stoke-on-Trent at para 15. Emphasis added. 
55 Case T-125/96 Bochringcr, 
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nityy legislation leads to different levels of satisfaction in different Member States, 
andd among different interested persons within the Member States. It reflects the 
relativee power positions of the Member States, in most cases according to the 
officiall  weighting of their rights in qualified majority voting, but probably also 
inn a more concealed way, as a result of, e.g., the strength of national and sectoral 
lobbiess and of the importance attached by Member States to the matter at hand. 
Itt has been argued that Community harmonisation suffers from "majoritarian 
bias""  in that it tends to neglect the interests of consumers and producers in a 
minorityy of Member States.59 Arguably,, however, there is no reason to assume 
thatt Community legislation systematically favours interests in certain Member 
States,States, whether it be trading interests or, for example, environmental interests. 

Takingg the foregoing considerations into account, should the Court assess 
thee proportionality of national measures differently from the proportionality of 
Communityy measures? On the one hand, it may be argued that with regard 
too subject-matters which have not been harmonised, it is for the national legisla-
tivee process to balance the damage to trade and traders with the benefits to 
thee environmental or health interest pursued. This would be a reason for the 
Courtt to be even more reluctant to weigh these interests than when it assesses 
Communityy measures. On the other hand, the Community interest in the free 
movementt of goods may not always be fully represented in the weighing of 
interestss which is part of the national legislative process. This will especially 
bee the case where those standing to gain from the free movement of goods 
aree under-represented in the national policy process. Likewise, it will occur 
whenn non-economic interests such as environmental protection coincide with 
protectionistt or discriminatory motives of national producers. In the words of 
Poiaress Maduro, 'even when national legislation is not enacted with protectionist 
intentss or does not discriminate against foreign nationals, the institutional 
structuree of the State's regulatory process tends, in any case, to favour home 
interests'.60 0 

InIn the view of Poiares Maduro, the problem of interest representation tran-
scendss the application of the principle of proportionality. According to him, it is 
nott desirable to submit all kinds of national measures to a cost-benefit analysis 
byy the Court of Justice under Article 28, without first assessing when the Court 
iss the appropriate institution to undertake such a cost-benefit analysis. He rather 
proposess to curtail the instances in which the Court undertakes a cost-benefit 
analysiss in the first place, thus allowing Member States to make different cost-
benefitt analyses on the basis of different values and measurement mechanisms. 
Att the same time, the representation of the interests of foreign nationals in 

599 Poiares Maduro (1998a) at 116-126 and 172. 
600 Ibid, at 148. 
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thee national policy-making processes should be ensured by the Court.61 To 
thiss end, Poiares Maduro suggests tests to identify measures that are suspect 
off  representative malfunction in the national political process. He proposes 
aa distinction between "cross-national" and "national" interests. If a national 
measuree regulates cross-national interests, it wil ll  not prima facie fall under 
Articlee 28, and wil l only be subjected to a balance test when shown to be 
discriminatory. . 

Thee test proposed moves the identification of the interests at stake to centre 
stage.. This task wil l presumably be performed by national courts and the Court 
off  Justice. However, such an identification exercise appears to be problematic, 
ass is apparent from the examples provided by the author himself.61 Even apart 
fromm the practical difficulties involved in identifying the interests in question, 
itt seems questionable as a matter of principle that the Court of Justice should 
attemptt to correct biases in the domestic political systems of the Member States 
causedd by the under-representation of foreign interests, with regard to those 
matterss not (yet) regulated at the Community level.63 

Withh regard to the objectives invoked to justify trade-restrictive measures 
andd the interests they represent, a distinction has been proposed between two 
categoriess of non-economic factors. On the one hand, factors that 'partake 
essentiallyy of the nature and function of public order', such as public security, 
publicc health and public morality, i.e. the "domaine reserve" in the strict sense. 
Onn the other hand, 'those factors in respect of which governmental action 
iss directly substituted for sections of civil society, reflecting their particular 
interests',, including inter alia environmental policies, social policies and labour 

611 Ibid, at 169. 
622 The examples provided by Poiares Maduro are not entirely convincing to the present author, as they 

partiallyy rely on the same typologies which Poiares Madure earlier on rejects. See ibid. (1998a), at 

173-174,, arguing that many national measures 'regulating market circumstances' concern interests that 

aree equal in the different Member States, and mentioning by way of example a prohibition on selling 

sex-articless in non-licensed establishments. Arguably, this is precisely the kind of measure that may well 

reflectt national idiosyncrasies. The author also contends that "product characteristics" wil l often affect 

divergentt national and foreign interests, but not when they are 'of a technical nature' and 'not part of 

nationall  production habits', or when 'aiming to regulate a recently discovered environmental or health 

risk'.. Arguably, health risks may rightfully be perceived differently in different Member States. 

633 In this respect, it should be noted that Poiares Maduro largely bases his argument on the institutional 

analysiss by Komesar {1994), which was made in the different context of the United States. See Poiares 

Maduroo (1998a) at 172, note 40. The political characteristics of the US federal system in terms of vertical 

andd horizontal relationships are only partially reflected in the context of the European Union. Arguably, 

differencess between the US and the EU in these respects may have important consequences for the 

analysiss of institutional malfunctions. 
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standards.644 However, the current author submits that such a distinction is not 
basedd on essential or principal differences in the nature of the interests involved. 
Evenn if interests such as public security and public morality are within the core 
off  national "domaine reserve", and accordingly are less likely to be transferred 
too the European polity than other interests, there is essentially no reason why 
theyy could not be transferred. It may be recalled that the Court has stated that 
Articlee 30 does not reserve matters to Member States' exclusive jurisdiction.6' 
Thee Court, although accepting Member States' ability to define such "hard core" 
areass of "domaine réserve" as public order, public security and public morality, 
hass not shied away from assessing Member States' measures, thus defining the 
limit ss to those objectives in Community terms.66 

Thee difference between the two groups of interests would rather seem to 
bee gradual. This makes it difficult to categorise interests in either one of the 
groups.. For example, if public health is part of the "domaine reserve", how is it 
explainedd that it is increasingly regulated at the European level? Why is it that 
sociall  policies are so difficult to harmonise if they are not part of the "domaine 
reserve"}reserve"} How should animal and plant life and health protection as mentioned 
inn Article 30 be categorised? It also appears that environmental protection does 
nott always reflect the particular interests of a section of civil society. Arguably, 
theree are numerous environmental problems that are of concern to entire socie-
ties,, within a Member State, within the Community and world-wide. 

Thee complicated interest patterns involved are reflected in the institutional 
roless played by the principle of proportionality. In its function of a check on 
Communityy legislation, this role concerns the "horizontal" relationship between 
thee Community legislator and the Community judiciary, and also the "vertical" 
relationshipss between the Community legislator and individual Member States 
ass well as their inhabitants. In its function as a check on Member States' 
measures,, the institutional role of proportionality concerns the "vertical" rela-
tionshipp between the Community and its Member States in terms of their scope 
too regulate, by way of trade-restrictive measures, in pursuance of non-trade 
interests.. At the same time, proportionality affects the "horizontal" relationship 
betweenn the national legislative and administrative authorities and the national 
judiciary,, as it is informed by the Court of Justice through preliminary rulings.67 

Iff  the Court informs a national court to the effect that a national environ-
mentall  measure violates the EC Treaty because of a disproportionate effect 
onn the free movement of goods, in a way it curtails national legislative and 

644 Weiss {1999). 
655 See Cases 35/76 Simmenthal; 72/83 Campus Oil. 
666 See e.g. Cases 231/83 Cullet-Leclerc and C-265/95 Commission v. France on public order, Case 72/83 

CampusCampus Oil on public security, and 121/85 Conegate on public morality. 
677 Cf. Trachtman (1996a) on 'horizontal and vertical federalism'. 
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administrativee authorities. Yet this is not done in a straightforward "vertical" 
manner,, by legislative action at the Community level precluding or setting 
thee limits for legislative action by Member States. Instead, it is done through 
Communityy judicial action. Thus, to some extent, the principle of proportional-
ityy operates to remove competencies from national authorities to the Community 
levell  in fields of mixed competence such as the environment. Such removal 
off  competencies through judiciary action may cause a "regulatory gap" when 
nationall  authorities are precluded from legislating to pursue an objective, while 
Communityy legislative action on the subject-matter at issue has not (yet) taken 
place.68 8 

Itt has been suggested that the degree of scrutiny with which the Court will 
assesss the proportionality of a national measure wil l relate to the division of 
competenciess between the Community and the Member State with regard to the 
subject-matterr which the measure aims to regulate.69 Thus, it has been argued 
thatt the margin of discretion left to the Member States is likely to diminish 
inn the public health context as health standards are increasingly harmonised 
bothh at the Community level and internationally, a tendency which has been 
contrastedd with the public policy and public morality grounds in Article 30 
EC.7°° In the environmental field, the proportionality question is a particularly 
thornyy issue considering the hybrid nature of the competencies shared by the 
Communityy and its Member States, and the applicability of the principle of 
subsidiarityy in Article 5 EC to such competencies. In the field of public health, 
too,, competencies are shared, although the Treaty confers less competencies 
uponn the Community than in the environmental field, as observed earlier in 
thiss Chapter. Nonetheless, the Community makes frequent use of Article 95 EC 
too harmonise health standards. The link between proportionality testing and 
competenciess suggests that the extent to which the Community has occupied 
aa policy field wil l also determine the room which is left for a Member State to 
actt concerning those subject-matters not (yet) harmonised at the Community 
level.. However, strictly speaking, this does not seem to be correct, because in 
policyy fields where the Community and the Member States share competencies 
thee Member States remain competent to determine how strict their protection 
measuress wil l be. 

688 Cf. Micklit z and Weatherill (1994) at 33-34. 
99 See De Burca (1993) at 112 and 127. 

700 Ibid, at 139. 
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3.2.66 Proportionality and the Appropriate Level of Environ-
mentall  Protection 

Itt may be recalled that the Court has stated in relation to Article 
300 that in the absence of harmonised Community rules, it is for the Member 
Statess to establish their desired levels of protection.71 The freedom to do so would 
bee curtailed by the application of a strict proportionality test. If, as argued above, 
theree is no essential difference between the interests of life and health protec-
tionn and of environmental protection, and the competence to regulate in their 
pursuancee is shared between the Community and the Member States, can it be 
assumedd that Member States are free to set their own levels of environmental 
protectionn just as they are to set their own levels of health protection? If this is 
thee case, a strict proportionality test would seem to be equally inappropriate for 
environmentall  protection measures as for life and health protection measures 
withh regard to those matters not (yet) covered by Community legislation. 

Itt has been suggested that Member States enjoy a wider margin of discretion 
too establish high protection levels under the Treaty exception for life and health 
protectionn than under the mandatory requirement of environmental protection.72 

AA possible willingness by the Court to subject national environmental measures 
too stricter scrutiny than national health measures may be explained by the fact 
thatt the life and health exception has Treaty status, whereas the mandatory 
requirementt of environmental protection is an invention of the Court. It may 
alsoo be connected with the difference regarding the division of competencies 
too regulate health and environmental aims. The specific Community mandate 
too enact environmental legislation is larger than the mandate to enact health 
legislation,, leaving the Member States more competence and thus discretion in 
healthh than in environmental matters.73 On the other hand, as argued above, the 
Communityy also sets a lot of health standards on the basis of Article 95 EC. 

Thee current author submits that to the extent that Member States' competen-
ciess in environmental matters are untouched by Community harmonisation, 
theyy should have the same discretion in establishing their desired protection 
levelss as with regard to the grounds mentioned in Article 30. It has been argued 
thatt it follows from Articles 174-176 and 95 that the environment cannot be 
leftt unprotected.74 This argument was reinforced by the relocation of the require-

11 See e.g. Cases 104/75 &e Ptijpcr. 272/80 Frans-Nederlandse Maatschappij voor Biologische Producten, 

C-131/933 Commission v. Germany (crayfish), C-473/98 Toolex Alpha. See also on public morality Case 

34/799 Henn and Darby. 
22 Temmink (2000), at 89. 
33 See Section 2.4. 
44 Kramer (1993b) at 95 and 122-127 arguing that the degree of protection should not be part of the assess-

mentt of the national measure under Articles 28-30, basing this argument on inter alia his interpretation 

off  Article 95(4). 
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mentt of environmental integration from the environmental title to the Commu-
nity'ss general principles.75 Even if the Court's concept of "environment" does 
nott include situations constituting direct life or health hazards, environmental 
problemss may have health implications in the longer term, which are often 
uncertain.. Taking into consideration the principles of precaution and prevention 
ass laid down in Article 174 and of subsidiarity in Article 5, it seems reasonable 
too assume that where the Community has not (yet) acted to address an environ-
mentall  problem, the Member States are free to do so at the level of protection 
theyy deem appropriate. 

Confirmationn of the assumption that Member States enjoy similar discretion 
withh regard to protection goals under mandatory requirements as under Treaty 
exceptionss may possibly be found in the Court's judgment in Laura. The caveat 
shouldd be made that that case mostly concerned trade in services rather than 
goods,, and did not deal with environmental protection measures, but rather 
restrictionss on gambling for the protection of gamblers and the maintenance of 
orderr in society. The Court made it clear that it was up to the Member State to 
determinee the extent of the protection to be afforded, and added that how other 
Memberr States had regulated the matter would not affect the proportionality of 
thee Finnish measures76 When discussing the proportionality of the measure, 
thee Court accepted that the restrictions were more effective than less restrictive 
alternativess in achieving part of the measure's goal, namely the setting of limits 
too the lucrative nature of gambling.77 It is as yet an open question to what extent 
thee deference shown by the Court in this case is confined to the particular field 
off  gambling. It is true that there are no specific legislative competencies to be 
foundd in the Treaty for the Community to regulate gambling, and that gambling 
constitutess an important source of government income in many Member States. 
However,, it seems clear from this case that the level of protection is to be set by 
Memberr States also in relation to mandatory requirements. The present author 
seess no reason why similar deference should not be applied by the Court to 
environmentall  measures relating to subject-matters not (yet) regulated by the 
Community. . 

3.33 The Role of Discrimination 

Itt is as yet unclear from the Court's case-law how its distinction 
betweenn "distinctly applicable" and "indistinctly applicable" measures relates to 
thee concept of discrimination. Although the Court in most cases appears to 

755 The integration principle is now found in Article 6 EC. 
766 Case C-124/97 LaArii, paras. 35-36. 
777 Case C-124/97 Lüüra, para. 41. 
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equatee "distinctly applicable" with "formally" or "dejure" discriminatory, it has 
sometimess also found a measure that is de facto discriminatory to be distinctly 
applicable.. With respect to these concepts, there are important differences in 
leadingg textbooks.78 As has been remarked by Scott, it is remarkable that 'in an 
areaa as apparently well trodden as free movement of goods there remains such 
scopee for legitimate debate as regards the "basics"'.79 Moreover, the condition of 
'affectingg in the same manner in law and in fact the marketing of domestic and 
importedd products' in Keck has raised new questions as to the role of discrimina-
tion.. The existing confusion is illustrated by the Commission's 1999 Com-
municationn on the Single Market and the Environment. There, the Commission 
statess that where no harmonised rules exist, national environmental rules are 
compatiblee with Article 28 of the Treaty if they are indistinctly applicable, 'i.e., 
theyy should apply, dejure and de facto, without distinction to domestic products 
andd those of other Member States'.80 

Thee continuing lack of clarity as to the role played by discrimination in 
Articlee 28 has consequences throughout the field of the free movement of 
goods.811 It not only has a bearing upon the scope of the prohibition in Article 
288 as qualified by Keck, but also upon the applicability of justification possibili-
ties,, since the Court has decided that only "indistinctly applicable" measures 
cann be justified by mandatory requirements. Moreover, discrimination plays a 
rolee in the conditions applied to justifications. The second sentence of Article 
300 provides that measures which are justified under that provision may not 
constitutee arbitrary discrimination. Sometimes, discrimination even seems to 
informm the proportionality test.81 

Thee inspiration for the Court's distinction between "distinctly applicable" 
andd "indistinctly applicable" measures is found in Commission Directive 70/50, 
whichh made a distinction between "equally applicable" and "other measures". 
However,, it is already unclear from that Directive whether "equally applicable" 
measuress included all measures not formally distinguishing between domestic 
andd imported goods, or only measures that applied equally in law and in fact. 
Thee indicative list of'measures other than those equally applicable' in the 
Directivee included as an example the fixing of product prices 'solely on the 
basiss of the cost price or the quality of domestic products at such a level 
ass to create a hindrance to importation'.8*  This is arguably a formally equally 

788 See e.g. the differences between Craig and De Burca (1998) and Weatherill and Beaumont (1995), 

ass accounted in Scott (1998) and Hilson (1999). See also Kapteijn/VerLoren (1998) at 675, note 592, 

suggestingg that the Court 'looks behind the measure to see if it really is indistinctly applicable'. 
799 Scott (1998) at 74. 
8°° COM(99)263f at 7. 
811 And also concerning other market freedoms such as the free movement of services and workers; see 

Hilsonn (1999). 
822 Case C-169/91 Stoke-on-Trent at para 15. 
8}}  Article 2(3)(e) of the Directive. 
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applicablee measure. Thus, the Directive suggests that 'measures other than 
thosee applicable equally' includes formally equally but materially not equally 
applicablee measures. If that is the case, "equally applicable" measures in the 
sensee of Article 3 of the Directive must logically refer to measures that are 
equallyy applicable both in law and in fact. However, as said, the Court in most 
casess has equated "distinctly applicable" with formally distinguishing measures. 
Indeed,, it may be questioned whether "distinctly applicable" or "indistinctly 
applicable""  measures can meaningfully be distinguished on any basis other than 
aa formal criterion. 

Thee word "discrimination" does not occur in Articles 28 and 29, but does 
occurr in the exceptions in Article 30. This term also features in other parts of 
thee Treaty.84 It even occurs in some of the other provisions on free movement.85 

Thee word "discrimination" as such is also not explicitly used in Directive 70/50, 
orr in any of the landmark cases that have shaped the interpretation of Article 28. 
Nevertheless,, it has been argued that a discrimination test has always underlied 
thee Court's approach to Article 28.86 Moreover, national courts sometimes refer 
too Article 28 as containing a prohibition of discrimination, or as not covering 
equallyy applicable measures.87 That opinion seems difficult to maintain in view 
off  judgments in which the Court has determined that measures may create 
barrierss to intra-Community trade covered by Article 28, even if they do not 
havee the purpose of regulating trade patterns and their effect is not to favour 
nationall  production as against the production of other member states.88 The 
vieww of Article 28 as essentially a non-discrimination requirement is a recurring 
themee in the doctrine, however, and has been aired on numerous occasions in 
disputess involving Article 28.8g 

Thee argument that discrimination is the conceptual basis of the concept of 
measuress of equivalent effect has received renewed impetus especially after the 

44 I.e., Articles n (closer co-operation), 12 (discrimination on grounds of nationality), 13 (discrimination 

basedd on sex, racial or ethnic origin, religion or belief, disability, age or sexual orientation), the common 

agriculturall  policy (Article 34(2)), transport policy (Article 75), state aids (Article 87), national measures 

goingg beyond Community internal market harmonisation (Article 95(6)), discrimination based on sex 

(Articl ee 141), and trade with overseas countries and territories (Article 184(5)). 
55 I.e., those regarding commercial monopolies (Article 31), the free movement of workers (discrimination 

basedd on nationality between workers of the Member States as regards employment, remuneration and 

otherr conditions of work and employment, Article 39(2)), and the exceptions to the free movement of 

capitall  (Article 58(3)) 

Seee in particular Marenco (1984). 
877 E.g. a German court in Case C-383/97 Van der Laan, and a French court in Case C-448/98 Guimont, 

Forr references to national courts applying Article 28 as if equally applicable measures are not covered 

byy it, see farvis (1998) at 54-55. 

E.g.. Joined Cases 60-61/84 Cincthique. 
99 See for example, Cases 13/78 Eggers and 153/78 Commission-Germany (meat preparations). 
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KeckKeck judgment. The argument is that the imposition by the importing Member 
Statee of product requirements on goods imported from other Member States by 
itss very nature constitutes indirect discrimination. This is not the case for the 
impositionn on imports of measures regulating selling arrangements. One may 
addd that the same is true for any other measure applied to imports that does not 
imposee product requirements and does not regulate a "selling arrangement", i.e. 
measuress outside the two main categories created by the Court's case-law that 
havee been dubbed "third category" measures in this work. In this view, product 
requirementss are by nature discriminatory and prohibited, while a discrimina-
tionn test is applied to all other measures. 

3.3.11 What is "discrimination"? 

Thee very definition of the word "discrimination" is not devoid 
off  problems.90 Its meaning may vary according to whether it applies to the treat-
mentt of goods, persons, or services. Generally speaking, there is littl e doubt 
thatt the concept of discrimination covers different treatment of identical situa-
tions,, often dubbed "formal" discrimination. Yet a first root of discord is the 
questionn whether such differential treatment should only be dubbed "discrimi-
nation""  when it is not objectively justified, and merely "differentiation" or "diffe-
rentt treatment" when it is justified. In addition, the question arises whether 
"discrimination""  also covers identical treatment of different situations. This 
iss usually dubbed "material" discrimination. The question is then, what are 
"differentt situations"? Sometimes, a distinction is made between "direct" and 
"indirect""  discrimination. While the former refers to a difference in treatment 
basedd on the use of a distinguishing criterion such as nationality or sex, the 
latterr refers to the use of a neutral criterion which has the same effect. Indirect 
discriminationn can also occur when no such criterion is applied, but require-
mentss are imposed which are easier to fulfi l for one category of goods (or 
persons)) than for another category.9' Other terms applied in combination with 
discriminationn are "de facto" or "factual", "in substance", "relative", and "arbi-
trary".91 1 

Thee Court's case-law on the concept of discrimination does not apply any 
clearr or consistent definitions. Sometimes the Court refers to different treatment 
off  similarr situations only, but in other instances it also includes identical treat-
mentt of different situations. In an early judgment, the Court found that 'the 
differentt treatment of non-comparable situations does not lead automatically to 
thee conclusion that there is discrimination. An appearance of discrimination 

900 See e.g. Scott (1998), Bernard (1996), Hilson (1999), Drijber and Predial (1997). 
911 Drijber and Predial (1997). 
922 Timmermans (1982). 
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inn form may therefore correspond in fact to an absence of discrimination in 
substance.. Discrimination in substance would consist in treating either similar 
situationss differently or different situations identically.'95 The Court's definition 
off  discrimination often includes objective justifications for differentiation. As 
earlyy as 1961, the Court found that 'for the High Authority to be accused of 
discriminationn it must be shown to have treated like cases differently, thereby 
subjectingg some to disadvantages as opposed to others, without such differentia-
tionn being justified by the existence of substantial objective differences '.94 The 
Courtt regards non-discrimination as part of the principle of equal treatment: 
'[t]hee prohibition of discrimination [...] is merely a specific enunciation of the 
generall  principle of equality which is one of the fundamental principles of 
Communityy law. This principle requires that similar situations shall not be 
treatedd differently unless differentiation is objectively justified.'95 

Ass wil l be seen below, discrimination tests play a role in the prohibition in 
Articlee 28 EC, although it is not entirely clear what role. If such tests include the 
considerationn of objective justifications, confusion may arise in a context where 
thee justification of national measures also refers to objective justifications, as 
iss the case both for Article 30 and for the "mandatory requirements". For 
instance,, objective justifications for indirect discrimination in the context of 
Articlee 28 have been equated with the mandatory requirements doctrine,96 

whilee others regard these as two separate phenomena.97 However, in order to 
avoidd discrimination, it is the differentiation that needs to be justified, not the 
measuree as a whole. If the differentiation made by a measure is not objectively 
justified,, it is discriminatory. But the measure as a whole, even if discriminatory, 
mayy still be justified under Article 30 or the mandatory requirements, as will 
bee discussed below.98 Thus, although there wil l be an overlap, the justification 
off  measures as such cannot be equated with the justification of differential 
treatment.. The difficulties involved in assessing regulatory distinctions and 
categorisationss under Article 28 and the relationship with justifications under 
Articlee 30 and mandatory requirements are illustrated by the Bluhme case 
discussedd infra. 

3.3.22 Discrimination and Article 28 EC 

Whenn assessing national measures under Article 28, the Court 
usuallyy applies the obstacles test developed in Dassonville and subsequent cases, 

Casee 13/63 Commission v. Italy, para. 4. Emphasis added. See also e.g. Case 817/79 Buys, para. 29. 

Seee Case 17/61 Klöckner. Cf. Case 245/81 Edeka, paragraph 11. 

Joinedd Cases 117/76 and 16/77 Ruckdeschel, para. 7; see also Case C-217/91 Brandy, para. 37. 

Bernardd (1996) at 92. 

Weatherilll  and Beaumont (1995) at 445, as noted by Hilson (1999) at 449. 

Cf.. Timmermans (1982) at 441. 
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withoutt referring to discrimination. However, there are exceptions to this prac-
tice.""  Price regulations have almost always been subjected to a discrimination 
testt by the Court.100 The test seems to include formal as well as material 
discrimination.. It possibly also includes a prohibition for pricing measures to 
preventt imported products from competing on the market altogether: 'price 
controll  systems applicable to domestic products and imported products alike, 
althoughh not in themselves constituting measures having an equivalent effect to 
aa quantitative restriction contrary to Article 30 of the Treaty, may nevertheless 
havee such an effect when the prices are fixed at a level such that the sale of 
importedd products becomes either impossible or more difficult than that of 
domesticc products.'101 

Thee famous limitation on the scope of Article 28 in the Keck case did not 
employy the term "discrimination" as such. Rather, it stipulated that the applica-
tionn to imports of national provisions restricting or prohibiting "certain selling 
arrangements""  would not fall within the Dassonville formula, 

'soo long as those provisions apply to all relevant traders operating within the 
nationall  territory and so long as they affect in the same manner, in law and in fact, 
thethe marketing of domestic products and of those from other Member States'.102 

Thiss test calls for a comparison of the marketing possibilities of domestic and 
importedd products, and therefore closely resembles if not equals a discrimina-
tionn test. However, the Keck conditions do not seem to invite consideration of 
objectivee justifications for any differences in treatment. 

3.3.33 Discrimination and Justifications 

Thee logical starting point of a discussion on the role of dis-
criminationn in the justifications is the second sentence of Article 30, which 
explicitlyy provides that measures that may be justified under the first sentence of 
Articlee 30 shall not constitute 'a means of arbitrary discrimination or a disguised 
restrictionn on trade between Member States'. However, although often mention-
ingg it, the Court very rarely addresses the second sentence individually.103 It often 
mergess into the proportionality test, which, in the Court's words, underlies it.104 

Whatt role does discrimination play in justifications based on mandatory 
requirements?? According to the Court' s case-law, 'the question of imperative 

999 See Cases 152/78 Commission v. France (Advertising of Alcoholic Beverages); C-21/88 Du Pont de Nemours; 

C-260/899 ERT; Joined Cases C-321-324/94 Pistre and others, referring to Case 13/78 Eggers. 
1000 See Cases 65/75 Tasca; 82/77 Van Tii8ele>  Joined Cases 16 to 20/79 Danis; 90/82 Commission v. France; 

181/822 Roussel; 229/83 Leclerc/Au Bli Wert; 231/83 Cullet/Leclerc; Joined Cases 80 and 159/85 Edah. 
1011 Case C-249/88 Commission v. Belgium, para. 15, referring to Case 181/82 Roussel, para. 17. 
1022 Joined Cases C-267/91 and C-268/91 Keck et Mithouard at para. 16. 
1055 An exception is found in Joined Cases C-1/90 and C-176/90 Aragonesa. 
1044 See e.g. Cases 174/82 Sandoz, 227/82 Van Bennekom, and C-400/96 Harpegnies. 
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requirementt for the purposes of the interpretation of Article 30 [now 28] cannot 
arisee unless the measure in question applies without distinction to both national 
andd imported products.'105 Sometimes, the Court has used the words "without 
discrimination""  instead of "without distinction".106 Generally, the Court treats 
measuress as "indistinctly applicable" if they formally apply to domestic and 
importedd goods without distinction. In other words, "distinctly applicable" mea-
suress would seem to be equated with formal discrimination. Obviously, mea-
suress that apply only to imports do not apply without distinction and cannot be 
justifiedd by a mandatory requirement.107 However, in some cases, the Court has 
alsoo denied national measures justification under the mandatory requirements 
rulee because of their de facto discriminatory nature or character, even if they 
weree applicable without distinction between domestic and imported goods.108 

Howw "applicable without distinction" is defined is of obvious importance 
forr a measure's justification possibilities. If a formal criterion is taken for distin-
guishingg between distinctly applicable and indistinctly applicable measures, 
indistinctlyy applicable measures could be justified by mandatory requirements 
inn addition to Article 30, even if they de facto disfavour imports. Distinctly 
applicablee measures could only be justified by Article 30. On the other hand, 
iff  a material criterion is taken, all measures that discriminate in law or in 
factt are "distinctly applicable", and only measures that do not discriminate 
formallyy or materially are genuinely "indistinctly applicable" and may enjoy the 
justificationn possibilities offered by the mandatory requirements. Accordingly, 
iff  a formal criterion is taken for distinguishing between distinctly applicable 
andd indistinctly applicable measures, a measure failing the "in law" part of the 
KeckKeck test could only be justified by Article 30, while a measure failing only 
thee "in fact" part of the Keck test could be justified by both Article 30 and 
mandatoryy requirements. If, on the other hand, the view is taken that a de facto 
discriminatoryy measure really cannot be called "indistinctly applicable", it would 
seemm inconsistent to allow such a measure to enjoy justification by mandatory 
requirementss if it has failed the "in fact" part of the Keck test. The Court appears 
too take the former view.109 

Thee question whether discriminatory measures may be justified under 
"mandatoryy requirements" is of particular importance in the environmental 
field.field. As discussed earlier, "environmental protection" is a "mandatory require-
ment",, but is not as such mentioned in Article 30 EC. As noted above, an attempt 

1055 See e.g. Joined Cases C-1/90 andC-176/90 Aragonesa, at para. 13. Emphasis added. 
1066 See e.g. Case 788/79 Gilli  and Andres. 
to?to? See e.g. Cases 113/80 Irish Souvenirs, 59/82 Weinvertriebs-GmbH. 
1088 See e.g. Cases 177/83 Kohl v. Ringelhan; C-21/88 Du Pont de Nemours; Joined Cases C-321-324/94 Pistre 

andand others. 
109109 See e.g. Joined Cases C-34-36/95 De Agostini [1997], paras. 44-45. 
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too add "environmental protection" to the list of exceptions in Article 30 at the 
19977 intergovernmental conference failed. To read another justification ground 
intoo Article 30 appears difficult to reconcile with the Court's approach to Article 
300 as a closed list. However, from a policy point of view, the need is sometimes 
feltt for environmental protection measures to differentiate between domestic 
andd imported goods, or to make differentiations that may turn out to be unfa-
vourablee to imported goods. In a number of cases, the Court has referred to 
"thee environment" in the context of Article 30.1'0 Although these cases cannot 
bee said to prove that environmental protection as such now forms part of Article 
30,, they do indicate that the Court is not insensitive to the problem that some 
environmentall  measures need to differentiate in order to be effective. 

Thee problem came to light most poignantly in the Walloon Waste case."1 

Thiss case concerned a measure by the region of Wallonia prohibiting imports 
off  waste from other Belgian regions and from foreign countries. Although 
thee Court in that case repeated that the mandatory requirements may only 
bee invoked with respect to indistinctly applicable measures, it in fact allowed 
aa distinctly applicable measure to be justified by the mandatory requirement 
off  environmental protection.111 The discriminatory character of the national 
measuree was convincingly argued by Advocate General Jacobs and the Commis-
sion.11'' Nonetheless, the Court took a different view, stating that in assessing 
whetherr or not the measure was discriminatory, account must be taken of 
thee particular nature of waste. The Court found that 'having regard to the 
differencess between waste produced in different places and to the connection 
off  the waste with its place of production, the contested measures cannot be 
regardedd as discriminatory'."4 The Court based this finding on the Community 
principlee that environmental damage should be remedied at its source, as laid 
downn in Article 174(2) EC, according to which 'waste should be disposed of as 
closee as possible to the place where it is produced, in order to limit as far as 
possiblee the transport of waste.'"5 The Court argued that this principle is consist-
entt with the internationally agreed principles of self-sufficiency and proximity, 
ass laid down in the 1989 Basle Convention on the control of transboundary 
movementss of hazardous wastes and their disposal, to which the Community 
iss a signatory.1'6 

1100 See Cases 94/83 Heijn, 125/88 Nijman, C-389/96 Aher-Waggon, C-473/98 Toolex Alpha. See also AG 

Trabucchii  in his Opinion in Case 3,4,6/76 Kramer at 1324, equating the protection of animal and plant 

lif ee with environmental protection. 
1111 Case C-2/90 Commission v. Belgium. 
1122 See para. 29 of the judgment. 

" '' See para. 20 of his first opinion and para. 33 of the judgment respectively. 
1144 See para. 37 of the judgment. 

" 55 See para. 29 of the judgment. 
1166 See para. 35 of the judgment. 
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Thiss judgment has been widely criticised for its reasoning."7 For one thing, 
thee Court completely omitted to apply any form of proportionality test to the 
measure.. Moreover, it is questionable that the principle of remedy at source, 
invokedd by the Court to limit the transport of waste, should be applied withinn the 
Communityy in a manner resulting in the upholding of intra-Community trade 
barriers.. The consistency of this principle with the international principles of 
proximityy and self-sufficiency should not necessarily have to result in its being 
interpretedd according to Member States' national borders. Would it not be more 
inn line with the internal market to say that the Community should apply these 
principless as a whole? This could in practice mean that waste generated in 
Northernn France, within 20 km. of the Belgian border, should preferably be 
treatedd and disposed of in Wallonia rather than at the nearest French waste 
treatmentt site, if that were located at a greater distance from the place where the 
wastee was generated. It is as yet unclear to what extent the Court's reasoning is 
confinedd to the specific area of waste, which in the same case was recognised 
ass being a good, but which poses particular problems."8 Moreover, the Court 
didd not formally acknowledge the application of the mandatory requirement of 
environmentall  protection to a measure which was distinctly applicable. Rather, 
thee Court applied creative reasoning to come to the conclusion that the measure 
wass not discriminatory. This suggests that a measure that differentiates between 
domesticc and imported products for legitimate reasons does not discriminate, 
andd can be justified by the mandatory requirement of environmental protection. 

Moree cracks in the wall between mandatory requirements and Article 30 
seemm to be appearing, also outside the area of waste. In the Aher-Waggon case, 
att issue were German rules making aircraft registration dependent on noise 
emissionn standards. The German standards were stricter than those laid down 
byy a relevant Community directive, but aircraft which had obtained registration 
inn national territory before the Directive was implemented were exempt from 
thee stricter standards. Thus, second-hand aircraft from other Member States 
seekingg to be registered were disadvantaged vis-d-vis second-hand aircraft that 
hadd already been registered in Germany."9 The Court found that the German 
measuree could be justified by considerations of public health and environmental 
protection,, in other words, both on the grounds of Article 30 and of "mandatory 
requirements".. This is interesting in that the rules differentiated on the basis 
off  whether the aircraft had been previously registered in Germany or in other 
Memberr States. Thus, although not differentiating on the basis of where the 
aircraftt had been produced, the measure did apply a differentiating criterion 

117117 Another point of criticism is the complete absence of any application of the proportionality principle. See 

onn the case e.g. Kramer (1993a), at 77-87; Jans (1995) at 227-228. 
1188 On the specific features of waste and the Community waste regime, see London and Llamas (1995)-
1199 Case C-389/96 Ahcr-Waggon, at pjra. 18. 
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linkedd to where the aircraft had been registered. The measure was arguably 
"distinctlyy applicable", and could nevertheless be justified by mandatory require-
ments. . 

AA somewhat similar issue is found in Bluhme, which concerned Danish legis-
lationn prohibiting bees being kept on the island of Laes0 other than a certain 
subspeciess that only existed on that island, in order to avoid cross-breeding 
whichh would lead to the extinction of the subspecies. Although the Court did 
nott tackle the question whether the measure was "indistinctly applicable", as it 
foundd the measure justified under Article 30, Advocate-General Fennelly did pay 
attentionn to "mandatory requirements", in case the justification based on Article 
300 would not be accepted. He argued that even if there were indications to 
thee contrary, the measure was indistinctly applicable, for two reasons. First, the 
measuree did not discriminate against other subspecies if the distinction made 
byy it was objectively justified: 

[G]olden[G]olden bees, as members of a separate subspecies, can more readily be recognised 
asas materially different in character, so that rules favouring one subspecies over the 
otherother need not, if they serve a legitimate public-interest objective related to that 
distinction,distinction, be regarded as discriminatory. 

Thiss reasoning essentially boils down to the view that there is no discrimination 
iff  a measure differently treats situations that are different, and the distinction 
madee relates to a legitimate objective. Secondly, Fennelly referred to the Walloon 
WasteWaste judgment and contended that the Danish measures took preventive action 
againstt inter-breeding, which may be seen as an attempt to rectify at source 
thee environmental damage arising from such inter-breeding. In the light of 
thesee legislative objectives, there were relevant differences between the bee 
populationn protected by the measure and other populations of bees. Albeit 
somewhatt hesitantly, Fennelly concluded that the exclusion of the other popula-
tionss was not discriminatory in character, and may therefore be justified by the 
mandatoryy requirement of environmental protection.120 

Inn Preussen Elektra, the compatibility with EC rules of a national measure 
obligingg electricity suppliers to buy local green electricity was at issue. Advocate-
Generall  Jacobs in his opinion advised the Court not to follow its reasoning 
inn Walloon Waste (i.e. the measure is really not discriminatory because of the 
specificc nature of the good and certain environmental principles, so it may be 
justifiedd by environmental protection), which he deemed flawed. He pointed out 
thatt 'it is desirable that even directly discriminatory measures can sometimes 
bee justified on grounds of environmental protection'.121 He therefore urged the 

I2°° Conclusion by AG Fennelly in Case 67/97 Bluhme, at paras. 24-25. 
1211 Conclusion by AG Jacobs in Case C-379/98 Preussen Elektra, para. 225-26. 
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Courtt to clarify its position on this point so as to provide the necessary legal 
certainty,, arguing that a more flexible approach to the mandatory requirement of 
environmentall  protection was called for, for two reasons. First, the heightened 
concernn for the environment in the Community, and secondly, because to deny 
thee justification of environmental protection to distinctly applicable measures 
wouldd risk defeating their purpose: 

NationalNational measures for the protection of the environment are inherently liable to 
differentiatedifferentiate on the basis of the nature and origin of the cause of harm, and are 
thereforetherefore liable to be found discriminatory, precisely because they are based on such 
acceptedaccepted principles as that 'environmental damage should as a priority be rectified 
atat source' [...J Where such measures necessarily have a discriminatory impact of that 
kind,kind, the possibility that they may be justified should not be excluded.122 

Thee argument appears somewhat overstretched, because it seems obvious that 
nott all national environmental measures necessarily need to discriminate. 
However,, the opinion convincingly drives home the point that in some cases, 
environmentall  measures need to discriminate. However, the Court did not 
providee the desired clarity. It observed that the measure was capable of hinder-
ingg intra-Community trade and that it had to be determined whether the mea-
suree was 'nevertheless compatible with Article 30 [now 28]'. It remarked that 
thee measure was 'useful for protecting the environment', referred to Community 
measuress aiming at a reduction in the emission of greenhouse gases, and 
observedd that 'that policy is also designed to protect the health and life of 
humans,, animals and plants'.123 The Court in its dictum concluded that the 
measuree was not incompatible with Article 28. It is submitted that all this 
suggestss that it was looking at the mandatory requirement of environmental 
protectionn rather than at Article 30. The measure was clearly discriminatory."4 

Butt by mentioning Article 30 as well, the Court did not provide explicit clarity 
ass to the possibility of justifying discriminatory measures by mandatory require-
ments.. It seems to have taken a similar approach as in Walloon Waste, referring 
too the 'particular features of the electricity market' and to international and 
Communityy instruments with the same objective which the national measure 
pursues.. Also, just as in Walloon Waste the Court did not apply any kind of 
proportionalityy requirement, which seems strange, to say the least. 

Inn cases involving waste exports, the Court appears to suggest that justifying 
distinctlyy applicable measures infringing Article 29 by mandatory requirements 

122122 Ibid., para. 233. 
1233 Case C-379/98 Prcusscn Elektra, paras. 73-75. 
1244 Cf. a similar requirement to purchase a percentage of domestic goods in Case C-21/88 Du Pont dc 

Nemours. Nemours. 
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iss possible.125 This would be difficult to reconcile with the limited scope of 
Articlee 29, prohibiting only discriminatory export restrictions. 

Outsidee the realm of environmental protection, similar developments may 
bee observed to the effect that the difference between indistinctly and distinctly 
applicablee measures becomes blurred. As early as 1984, the Court was willin g to 
considerr a "mandatory requirement" invoked to justify a measure that reserved 
thee use of a certain type of wine bottle to a limited list of domestic wines, 
andd thus seemed clearly distinctly applicable.126 In the Decker case, the Court 
arguablyy accepted a mandatory requirement to justify a measure only applied to 
spectacless purchased abroad.127 In Snellers, the Court did a similar thing for an 
administrativee requirement concerning the registration of cars, which applied 
separatee rules to cars having been registered in the Netherlands and cars having 
beenn registered abroad.128 It is furthermore recalled that the Court has suggested 
thatt a measure that does not meet the Keck test because it does not equally 
affectt in fact the marketing of imports and domestic products, i.e. a (de facto) 
discriminatorydiscriminatory measure, can be justified by mandatory requirements.129 

Ass early as 1982, it was suggested to discard the dichotomy between the 
twoo justification venues in Article 30 and accepted in the Court's case-law on 
"mandatoryy requirements".110 However, the Court only hesitantly appears to be 
willin gg to drop its distinction between indistinctly applicable and distinctly 
applicablee measures, and to consider mandatory requirements as justifications 
forr measures that do not treat imported and domestic goods the same in 
laww and in fact. Even if all measures could benefit from both venues, the 
conceptt of discrimination would not have disappeared from the ambit of Articles 
28-30.. It still plays a central role in Article 29. It keeps on surfacing in the 
doctrinall  debate and occasionally in the case-law on Article 28. Discrimination 
iss expressly mentioned in the second sentence of Article 30. Those wishing 
too get rid of discrimination tests and to concentrate on obstacles to the free 
movementt of goods and justifications have been shown by the Keck line of cases 
thatt discrimination is difficult to eliminate from the discussion. There are even 
suggestionss that it is returning to centre stage in the application of Article 28.131 

1255 See Case 0-203/96 Dusseldorp, paras. 44 and 49. The Court's unclear position on this point is evident 

fromm Case C-209/98 Sydhavnens, paras. 49-50. 
1266 Case 16/83 Pranti ('Bocksbtutcl'). 
1277 Case C-120/95 Decker, especially, paras. 36 and 39 of the judgment. Cf. Oliver {1999) at 805. It is not 

entirelyy clear, however, whether the measure was discriminatory, at least formally, in terms of goods' 

origin.. See also the opinion of Advocate-General Tesauro, at para. 47. 
1288 Case C-314/98 Snellen. 
1299 Joined Case C-34-36/95 DeAgostini. 
1,00 Oliver (1982) at 230-31. 
IJII Weiler (1999). 
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3.44 Production Methods, Extraterritoriality, and Unilateral 
Action n 

Thiss Section addresses three issues that are often, but not 
necessarilyy related. First, what is the status under Articles 28-30 EC of measures 
basedd on production and processing methods? Second, are extraterritorial envi-
ronmentall  protection goals and measures targeting the behaviour of producers 
and/orr governments in other Member States acceptable under Articles 28-30 
EC?? Third, what is the scope for Member States to take unilateral measures 
withh extraterritorial effects and/or objectives when there is relevant Community 
legislation,, and when there is no such legislation? After a general discussion of 
thesee issues, the scarce relevant case-law of the EC J will be discussed. 

3.4.11 Articles 28-29 EC and Production and Processing Meth-
odss (PPMs) 

Cann a Member State infringe the Community rules on the free 
movementt of goods by restricting production under its own jurisdiction? In 
thee absence of Community legislation on production and processing methods 
(PPMs),, Member States are in principle free to regulate production within 
theirr respective jurisdictions. Normally, national production restrictions will not 
constitutee specific export restrictions and will not be caught by the Groenveld 
interpretationn of Article 29.131 Likewise, unless the regulating Member State 
attemptss to apply a production regulation to imports, a possibility which is 
discussedd hereafter, a measure regulating national production wil l not affect 
importss and wil l not be covered by Article 28.1" Nevertheless, the Court has 
nott altogether discarded the possibility that a production limitation can as such 
bee covered by Article 28 EC, In Kramer, the Court observed that the fish catch 
quotass at issue and the prohibition laid down in Article 28 'relate to different 
stagess of the economic process, that is to say, to production and marketing 
respectively'.1'44 However, it did not conclude from this that limitations to produc-

1322 Case 15/79 Groenveld, at para. 6: Article 29 concerns measures which have as their 'specific object or 

effectt the restriction of patterns of exports and thereby the establishment of a difference in treatment 

betweenn the domestic trade of a Member State and its export trade in such a way as to provide a 

particularr advantage for national production or for the domestic market of the State in question at the 

expensee of the production or of the trade of other Member States.' Cf. Case 155/80 Oebel, paras. 12-16. 
I3}}  Cf. Petersmann (1995) at 57. 
1344 Joined Cases 3,4,6/76 Kramer, at para. 55. AG Trabucchi, at 1323, argued that production limitations are 

'liablee to affect trade in the product by limiting from the beginning the quantities which can be offered 

onn the market'. Thus, such restrictions in principle fall within the Dassonville formula and require 

justification.. Cf. Case 190/73 Van Haaster on national rules limiting the cultivation of hyacinth bulbs. 
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tionn are per se outside the scope of Article 28. The Court rather said that whether 
aa measure limiting production impedes trade between Member States depends 
onn relevant Community rules and their objectives, and the nature and circum-
stancess of the production of the product in question. The Court concluded that 
fishfish conservation measures were not covered by Article 28 because their long-
termm objective is to ensure a steady, optimum yield from fishing.135 This suggests 
thatt production limitations for other products and in other circumstances could 
bee covered by Article 28. 

Cann a Member State infringe the Community rules on the free movement 
off  goods by restricting imports for reasons of their production process abroad? 
Itt follows from the Cassis de Dijon line of cases that a Member State should 
inn principle accept the marketing in its territory of goods lawfully produced 
andd marketed in another Member State. Thus, Article 28 wil l be violated if an 
importedd product is refused because of the way it has been produced abroad, 
unlesss the measure is justified and proportionate. If the production method 
cannott be traced back in the product as it is traded, how can the importing 
Memberr State assess the production process which takes place outside its juris-
diction?? It wil l have to either rely on foreign authorities to provide information 
onn the production processes, or send officials to the importing country to carry 
outt checks. Alternatively, the importing Member State may require the imported 
productt to carry a certificate or label specifying that the PPM in the exporting 
Memberr State meets the requirements imposed by the importing country. 

Insistingg on carrying out checks on the territory of other Member States 
appearss to be contrary to the spirit of mutual trust underlying the Community. 
Theree is no reason why the emphasis on mutual trust and acceptance of test 
resultss from other Member States as laid down by the Court in its case-law 
onn product requirements should not apply to the acceptance of information on 
PPMss provided by the exporting Member State.136 Assuming that there is no 
relevantt Community legislation, a certification or labelling requirement specify-
ingg a product's PPM would be covered by Article 28. It would effectively impede 
markett access of products lawfully produced and marketed in another Member 
State.. If a Member State regulates its own producers directly through production 
requirementss and accordingly requires a label only for imported products, the 
requirementt would be a distinctly applicable measure. Justification on grounds 
off  mandatory requirements would be problematic. A labelling requirement 
applyingg to imported and domestic products alike could in principle be justified 
byy Article 30 or mandatory requirements. If extraterritorial protection goals were 
too be accepted in principle under the justification grounds, a matter discussed 

I} 55 Ibid., paras. 56-59. This judgment can be regarded as an application of the "rule of reason" avant la lettre. 
i } 66 See e.g. Cases 272/80 Frans-Nederlandse Maatschappij voor Biologische Producten; C-293/94 Brandsma. 
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inn the next subsection, the importing Member State would still have to demon-
stratee that the production process in the exporting Member State was not equiva-
lentt to its requirements, and that its measure was necessary and proportionate. 

Cann a Member State infringe the Community rules on the free movement of 
goodss by restricting exports for reasons of their domestic production process? A 
specificc export restriction is covered by the Groenveld formula and thus requires 
justification.. Although not very likely, it is conceivable that a Member State, in 
vieww of idiosyncrasies in other Member States as regards taste or morals, wishes 
too restrict the export but not the domestic consumption of products produced 
inn a certain manner. The Groenveld situation is itself a case in point, where the 
Memberr State wanted to safeguard the image of its meat processing industry 
abroad.1377 However, in that case, the measure did not specifically restrict exports, 
butt rather applied at the production level. Export restrictions because of environ-
mentall  or health effects which a product may have abroad are also conceivable. 
Suchh restrictions do not normally concern PPMs, but effects caused by the 
product'ss use or disposal. However, export restrictions applied because of what 
iss going to happen to the product after it has been exported may also relate to 
furtherr production or processing abroad. In that case they do concern PPMs, but 
nott the PPMs of the exporting Member State. A case in point would be an export 
restrictionn or prohibition of live animals because of raising or slaughtering 
methodss abroad which are perceived as cruel in the exporting Member State.1'8 

3.4.22 Extraterritorial Protection Goals 

Theree are arguments for and against accepting extraterritorial 
protectionn goals under Article 30 and the mandatory requirement of environ-
mentall  protection. On the one hand, the solidarity requirement laid down 
inn Article 10 EC Treaty generally applies to unilateral measures aimed at protect-
ingg the environment outside the territory of the Member State taking them. 
Consideringg the fact that the Member States have the possibility to pursue 
environmentall  goals that exceed their own borders through the sophisticated 
systemm of international co-operation provided by the Community, it appears to 
bee against the spirit of European integration to pursue environmental protection 
inn another Member State through trade-restrictive measures. Moreover, it has 
beenn argued that the grounds in Article 30 and the mandatory requirements 
mayy justify trade-restrictive measures to the extent that these account for social 
andd moral differences between Member States, as long as the interests at hand 
aree not or are insufficiently protected by Community harmonisation.1^ If that 

Cf.. in the field of services, Case C-384/93 Alpine Investments. 

Suchh situations are discussed below, however in cases where there was relevant Community harmonisa-

tionn on raising and slaughtering methods. 

Weatherilll  and Beaumont (1995),at 478-9. 
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iss the function of the justifications, it is questionable whether trade-restrictive 
measuress pursuing protection goals in another Member State can be acceptable. 
Indeed,, pursuing such interests has been equated with imposing one Member 
State'ss standards or morality on other Member States.140 

Onn the other hand, neither the text of Article 30, nor the expression of 
environmentall  protection as a mandatory requirement in the Court's case-law 
hintt at a limitation to a Member State's national territory for the protection 
off  environmental or life or health interests. Article 30 mentions "national" in 
relationn to the protection of'treasures possessing artistic, historic or archaeologi-
call  value', and places "public" in front of "morality", "policy" and "security". 
Althoughh "public" does not necessarily refer to the national public and could be 
understoodd as 'the European public', the interests which this adjective precedes 
stronglyy suggest that the national public is meant. Thus, on the basis of the 
absencee of any adjective in front of'health and life of humans, animals or 
plants',, one could conclude a contrario that no territorial limitation was intended. 
Ann argument against such a conclusion would be the general rule that the 
groundss in Article 30 must, according to the case-law, be strictly interpreted as 
ann exception to the fundamental principle of the free movement of goods. 

3.4.33 Unilateral Action and Community Solidarity 

Alll  national environmental measures assessed under Articles 
28-300 are unilateral in the sense that they either address a subject not covered 
byy secondary Community legislation, or, if there is relevant Community legisla-
tion,, go beyond that legislation. However, particular problems in the internal 
markett are raised by unilateral trade-restrictive measures that have extraterrito-
riall  environmental aims, and/or aim to influence foreign producers' or authori-
ties'' behaviour affecting the environment. 

Itt is established Community law that a Member State is not entitled to 'take 
thee law into its own hands'. This follows from the general obligation of "solidar-
ity""  in Article 10 EC. If a Member State deems that another Member State 
infringess Community law, the appropriate way to deal with the problem is not to 
enactt unilateral measures. The Member State should raise the issue within the 
institutionall  setting of the Community, including eventually the possibility of 
ann infringement procedure before the Court of Justice on the basis of Article 
2277 EC. Thus, if production methods are covered by secondary Community 
legislation,, and a Member State thinks that another Member State is not comply-
ingg with that legislation, it may not take unilateral trade restrictive measures 
too address the perceived failure of the other Member State to live up to its 

1 400 Cf. Oliver (1996) at 186. 
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Communityy obligations.'4' Also, a Member State may not compromise pending 
Communityy legislation by its unilateral measures.142 

Inn the absence of relevant Community legislation on the production method 
concerned,, may Member States take unilateral trade-restrictive measures to 
protectt the environment outside their borders, or to affect the behaviour of 
producerss or the policies of governments in other Member States to ensure 
environmentall  protection? It is submitted that the existence of a sophisticated 
politicall  and legal system and the solidarity obligation in Article 10 EC have 
consequencess in such situations too. Perceived deficiencies in a foreign produc-
tionn process should lead the importing Member State to push for the adoption of 
Communityy standards in the field, rather than to restrict trade in the product at 
issue.. Production processes do not have to be uniform throughout the Commu-
nity.1433 Arguably, although unilateral action would not seem to be prohibited per 
se,se, trade obstacles caused by measures based on PPMs in other Member States 
wouldd only be acceptable as necessary and proportionate under Article 30 or the 
mandatoryy requirements in limited circumstances. 

3.4.44 The Court's Case-Law 

Thee Court of Justice has not taken a clear position with regard 
too the issues addressed above. In Dassonville, Advocate General Trabucchi dis-
cussedd Article 30 as an exception enabling Member States to protect various 
nationalnational interests. He posited that Member States can under Article 30 derogate 
fromm the prohibition of Article 28 only for the protection of their own interests, 
nott of the interests of other Member States. Thus, in his view, export restrictions 
cannott be justified for the protection of the public health of the populations in 
otherr Member States.144 Trabucchi further elaborated this view in his opinion in 
Kramer.Kramer. He there spoke of the 'essential spirit and purpose of this exempting 
clause'' in Article 30, which implied that the restrictive measures justified by it 
shouldd have 'the genuinely unilateral character, confined to a particular State, 
whichh results from the fact that the interest for which Article 36 [now 30] 
provides-protectionn is essentially national and internal to the State.' He then 
queriedd whether the essential purpose of Article 30, 'to protect an individual 
Memberr State from more general Community principles concerning free move-
ment',, was sufficient to rule out reliance on the Article in the case at hand. He 

1411 Case 5/94 Hedley Lomas, referring to Joined Cases 90/63 and 91/63 Commission v. Luxembourg and 

Belgium,Belgium, and Case 232/78 Commission v. France. 
1411 Case C-129/96 Inter-Environnement Wallonië [1997] ECR 1-7411 
1433 It is economically disputable that a country should be able to compensate at the border for differences in 

productionn methods. See e.g. Esty and Geradin (1998). 
1444 AG Trabucchi in Case 8/74 Dassonville at 860. 
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decidedd it was not, albeit with some struggle. Trabucchi seemed to say that the 
actionn was really in the Member State's own interest of safeguarding future 
fishfish stocks for its own "production", even if the fish is not in its own waters; 
andd its interest really coincided with the Community interest, and was therefore 
allowedd as long as the Community had not acted to safeguard that interest. 
Thee Court concluded that fish quotas were not prohibited by the Treaty, thereby 
implyingg that migratory fish stocks could be protected extraterritorially through 
aa production limitation. However, although they possibly affected trade flows in 
thee sense of limiting the volume produced by Dutch fishermen and thus the 
volumee offish traded in the Community, there was no restriction or prohibition 
off  the importation of the fish sought to be protected. 

Feww if any examples of the assessment under Articles 28-30 EC of efforts 
byy a Member State to protect the environment outside its borders by measures 
restrictingg imports are known. The Van den Burg case therefore deserves specific 
mention.. The Wild Birds directive covers all species of naturally occurring birds 
inn the wild state in the EC (Article 1).145 It lays down a general prohibition on 
killin gg or capturing those species (Article 5) and selling, keeping or offering 
themm (Article 6), but provides exceptions that oblige, respectively allow Member 
Statess to permit the sale and keeping of certain species listed in Annexes to 
thee directive.146 The directive moreover provides for special protection measures 
forr endangered and migratory species (Article 4), and allows Member States to 
introducee stricter protective measures than those provided for under the direc-
tivee (Article 14). The Scottish Red Grouse that was at issue in Van den Burg did 
nott occur in the Netherlands, which prohibited its marketing and importation. 
Thee bird was mentionedd in Annex III/ i and was lawfully killed or captured in 
thee UK. Thus, the only way the Netherlands could avoid infringing Article 6 of 
thee directive was to invoke Article 14 that allowed stricter measures. 

Thee Commission put forward a number of arguments to the effect that 
Articlee 30 could be invoked for protecting animals in another Member State. 
Thesee arguments were based on the wording of Article 30; on a case which dealt 
withh veterinary inspections;147 and on the 'transfrontier nature of the protection 
off  birds' as recognised in Community and international legal instruments. In 
responsee to these arguments, Advocate General Van Gerven argued that the 
wordingg of Article 30 did not yield any clue on the issue of extraterritorial protec-
tionn goals, and that the veterinary inspections at issue in the case mentioned 
byy the Commission were imposed by a Community directive and were thus not 
unilateral.. He also had doubts about the relevance of the instruments mentioned 
byy the Commission to support its third argument. However, he did agree that 

1455 Directive 79/409, OJ1979 L103/1. 
1466 Annex III / and HI/21 respectively. 
1477 Case 46/76 Bauhuis. 
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itt is possible to justify measures to protect extraterritorial interests, adding that 
thee necessity and proportionality requirements should in such a case be assessed 
'withh the customary vigour'.148 

Thee Court found that Article 30, 'read in conjunction with' the Wild Birds 
directive,, cannot justify extraterritorial protection measures of species that are 
neitherr migratory nor endangered, when those species only occur in another 
Memberr State and are there lawfully hunted in accordance with the directive. 
Inn its dictum, the Court mentioned Article 30 'in conjunction with' the Wild 
Birdss directive, so the Court's position might have been different if unilateral 
measuress had been taken in the complete absence of relevant harmonisation. 
Indeed,, when interpreting the provision in the directive allowing Member States 
stricterr protection measures, the Court implicitly interpreted the room left for 
Memberr States after harmonisation in accordance with Articles 28-30 EC. Thus, 
thee Court's mentioning of Article 30 in Van den Burg suggests that it did 
nott favourably regard import restrictions for extraterritorial protection reasons 
underr that provision, except when animals deserving special protection are at 
stake.. Indeed, the Van den Burg case has been said to hint at 'scepticism on 
thee part of the Court as regards the legitimacy of trade restrictions adopted 
withh a view to protecting "foreign" environmental goods, at least in so far as 
thesee are not conceived as "shared"-representing part of the common heritage 
off  mankind.'149 However, despite the Court's scepticism, Van den Burg does not 
appearr to exclude the theoretical possibility that Article 30 (and arguably the 
mandatoryy requirements) allow for extraterritorial measures pursuing transna-
tionall  and global environmental protection objectives. 

Inn Vergy and Van der Feesten, the Court again interpreted the Wild Birds 
directive.. It found that the directive obliged Member States to ensure the protec-
tionn of all bird species protected by the directive, i.e. not just those receiving 
speciall  protection under Article 4. This is so even if the particular subspecies 
att issue does not occur in the wild in the European territory but the species 
too which it belongs or other subspecies of that species do so occur (Van der 
Feesten)Feesten) ,'5° and even if the species in question does not have its natural habitat 
inn the Member State concerned but does in other Member States (Vergy).'5' Thus, 
itt appears that extraterritorial protection is allowed and even mandated by the 
generall  prohibition on hunting and trading all species protected by the Wild 
Birdss directive. Any other position would endanger the protection goals of the 
directive,, which are of a transnational nature.152 The directive, it is recalled, also 

144 Para. 7 of his Opinion in Case C-169/89 Von den Burg. Sevenster (1998) at 31 agrees with this view. 
1499 Scott (2000) at 128. 
1500 Case C-202/94 Van der Feesten. 

'5'' Case C-149/94 Vergy. 
1511 See Case C-149/94 Vergy, para. 17; Case C-202/94 Van der Feesten, paras. 16-17. 
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allowss Member States to take stricter protection measures. However, considering 
VanVan den Burg, Member States may only take stricter extraterritorial protection 
measuress with respect to endangered or migratory species that receive special 
protectionn under the directive.1" 

Whilee the Commission in Van den Burg argued that Article 30 could accom-
modatee extraterritorial protection goals, it appears to take a different approach 
withh regard to the mandatory requirement of environmental protection. In its 
commentss on a Dutch legislative proposal for a mandatory PPM-based label for 
woodd products, the Commission remarked that the Court has only accepted 
environmentall  protection as a mandatory requirement to the extent that it 
concernss trade-restrictive measures aimed at protecting the environment of the 
Memberr State taking the measures.**  In Preussen Elektra, the Court appears to 
havee accepted extraterritorial protection goals when it deemed a national meas-
uree obliging electricity suppliers to buy local green electricity to be compatible 
withh Article 28. The Court, however, did not make explicit whether the measure 
wass justified by Article 30 or the mandatory requirement of environmental 
protection.. It remarked that the measure was 'useful for protecting the environ-
mentt in so far as it contributes to the reductions in emissions of greenhouse 
gasess which are amongst the main causes of climate change', referred to the 
Community'ss obligations in this respect, and observed that 'that policy is also 
designedd to protect the health and life of humans, animals and plants'.1" 

InIn contrast with the scarcity of cases concerning import restrictions, there 
iss a considerable number of cases dealing with export restrictions in order to 
pursuee extraterritorial environment or health objectives. They are not consist-
ent,, however. The Inter-Huiles case could be taken to imply that protective 
measuress aimed at another Member State's environment might be justified, if 
thatt state does not adequately protect the interest invoked.1'6 On the other hand, 
thee Nertsvoederfabriek casee may be invoked to argue against the acceptance of 

Notaroo (2000) at 470 sees a sharp contrast between Van den Burg on the one hand, and Vergy and 

VanVan der Feesten on the other, although he concludes that they are reconciable. However, it should 

bee emphasised that the former case concerned stricter measures under Article 14 of the Wild Birds 

directive,, while the latter two cases concerned the scope of the basic obligations in the directive, not 

stricterr national measures. 

Commentss by the Commission within the framework of Article 9(2) of Directive 98/34 on the provision 

off  information in the field of technical standards and regulations. See on the Dutch law, Dutch Parlia-

ment,, proposal to amend the Wet milieubeheer (Environmental Management Act), Kamerstukken nos. 

233 982 and 26 998, available in Dutch at http://www.overheid.nl/op. An account of the Dutch Act in 

Englishh can be found in WTO document G/TBT/Notif.98.448, available at http://docsonline.wto.org. 

C-379/988 Preussen Elektra, paras. 73-75-

Casee 172/82 Intcr-Huiles. See Jans (1995) at 229. 
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extraterritoriall  environmental protection goals. In that case, the Court found 
Articlee 29 to be applicable to a national system for poultry offal to the extent 
thatt exports were restricted by it. When examining its justification under Article 
30,, the Court said 'it does not appear necessary to prohibit the exportation of 
poultryy offal, provided that the conditions relating to health laid down by those 
provisionss [the exporting state's health safeguards] are satisfied with respect to 
removall  and transport on national territory.'1" In the Dusseldorp case, the Court 
didd appear to accept the possibility of extraterritorial protection through export 
restrictions.. When the Netherlands argued that an export ban on oil filters was 
justifiedd by the protection of human lif e and health, the Court replied that 
suchh a justification would be relevant if the processing of oil filters in other 
MemberMember States and their shipment over a greater distance as a result of their 
beingg exported posed a threat to the health and life of humans.1'8 However, in 
aa subsequent case dealing with very similar circumstances, the Court dropped 
thee reference to the processing in other Member States and merely pointed at 
transportt over a larger distance.159 Thus, again, there is no conclusive evidence in 
thee Court's case-law for or against extraterritorial application. 

Inn Hedley Lomas and Compassion in World Farming, the Court did not address 
thee question whether extraterritorial protection is in principle possible. In both 
cases,, relevant Community harmonisation existed. The Court held that 'recourse 
too Article 36 [now 30] is no longer possible where Community directives provide 
forr harmonisation of the measures necessary to achieve the specific objective 
whichh would be furthered by reliance upon this provision.'100 In Hedley Lomas, 
thee relevant Community legislation concerned requirements for slaughtering 
animals.1611 The UK prohibited exports to Spanish slaughterhouses because it 
believedd that Spain did not apply these requirements. Thus, the case really 
centredd on the unilateral character of the British measure. The Court stressed 
thatt no Member State is allowed to unilaterally adopt corrective or protective 
measuress designed to obviate any perceived breach of rules of Community law 
byy another Member State.16' In Compassion, the Community directive at issue set 
minimumm standards for boxes and stalls used to house calves.16' The directive 
allowedd Member States to apply stricter provisions for the protection of calves, 
butt only within their territories. The Court held that measures permitted on 
thatt basis were limited to strictly territorial boundaries, and could relate only 

1577 Case 118/86 Ncrtsvocderfabriek, para. 16. Emphasis added. This is also noted by Jans {1995) at 229. 
1588 Case C-203/96 Dusseldorp, para. 46. See Jans (1999). 
1599 Case C-209/98 Sydhavnens, and Vedder (2001). 

'6oo Cases C-5/94 Hedley Lomas, para. 18, and C-1/96 Compassion, para. 47. 
1611 Directive 74/577/EEC, OJ1974 L316/10. 
1611 Case C-5/94 Hedley Lomas, pan. 20. 
1633 Directive 91/629, O) 1991 L 340/28. 
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too cattlefarms falling within the jurisdiction of the Member State in question. 
Memberr States were not entitled to adopt stricter measures for the protection 
off  calves other than provisions applying within their territory. An export ban 
imposedd on account of conditions prevailing in other Member States which had 
implementedd the directive would fall outside the derogation provided in the 
directive.. Such a ban would strike at the harmonisation achieved.'64 

Inn his opinions in Hedley Lomas and Compassion, Advocate General 
Légerr largely disapproved of the possibility of extraterritorial protection goals. 
However,, in his Opinion in Compassion, he did suggest a possibility to justify 
exportt restrictions, not on the basis of animal life and health, but where an 
unjustifiedd impairment of the life or health of animals as a result of the manner 
inn which cattle are raised in another Member State damages public morality 
orr public policy in the exporting state. For such a justification to succeed, the 
damagee caused to animals by the manner in which cattle are raised in the 
otherr Member State should be objectively demonstrated, and the measure should 
off  course be necessary and proportionate.'65 The Court did not follow Léger 's 
argumentt and found that the public morality justification was really not self-
standing,, but accessory to the animal life and health justification.'66 

3.4.55 Tax Parallel 

Regardingg trade restrictions based on production and process-
ingg methods outside the jurisdiction of the Member State taking the measure, 
aa slight side-step is made at this point to the ECJ's jurisprudence on internal 
taxation.. The ECJ has accepted tax differentiation on the basis of PPMs in a 
numberr of cases. In Bobie, the Court accepted a German beer tax based on 
thee quantity of beer produced by each brewery (to protect small breweries), 
ass long as foreign beer was taxed on the same basis.167 In Hansen, the Court 
confirmedd that Article 90 EC does not prevent Member States from granting tax 
exemptionss to certain classes of producers, when legitimate economic or social 
purposess are served, such as the use of certain raw materials or the continuance 
off  certain classes of undertakings. However, any such tax advantages must be 
extendedd to imported Community spirits fulfillin g the same conditions.'68 In 
Commission-ItalyCommission-Italy (Regenerated Oil), Italy fiscally favoured regenerated oil over 
oill  of primary distillation in order to protect the Italian regenerating industry. 
Thee end-products were physically identical and served the same economic ends, 

1644 Case C-1/96 Compassion, paras. 59, 60 and 62. 
1655 AG Léger in Case C-1/96 Compassion. 
166166 Case C-1/96 Compassion, para. 66. 
1677 Case 127/75 Bobie. 
1688 Case 148/77 Hansen. 
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butt the production costs of regenerated oil were much higher than of primary 
destinationn oil. The Court accepted that the tax favour was justified to help 
regeneratorss meet the high costs of regeneration and compete with primary oils, 
butt insisted that this favour should be extended to imported regenerated oils. 
Difficultiess in comparing imported with domestic products were no reason to 
denyy advantages to imports. It was for the importers wishing to qualify for the 
reducedd rate to produce evidence that the oils they imported were regenerated, 
andd Italy could require evidence of this, e.g. demanding certificates from the 
authoritiess or other appropriate bodies of the exporting Member States.169 

Thus,, internal taxes may differentiate on the basis of objective criteria with-
outt regard to product origin, including the raw materials used or production 
processess employed, as long as there is no discrimination or protection, i.e. as 
longg as any tax advantages are extended to imports. This implies that a differen-
tiatedd rate according to production methods for domestic products, accompanied 
byy a flat rate for imports will only be acceptable if no domestic product is 
chargedd less than the flat rate for imports. Moreover, tax differentiation is 
compatiblee with Community law only if it pursues objectives which are them-
selvess compatible with the Treaty and its secondary legislation. These principles 
weree confirmed in Chemial Farmaceutici and more recently in Outukumpu Oy, 
wheree the Court explicitly said that a tax differentiation according to PPMs 
basedd on environmental considerations is acceptable, as long as importers are 
givenn an opportunity to demonstrate the PPM applied in producing the imported 
electricityy so as to qualify for a favourable rate.170 

Thiss consistent case-law regarding tax differentiations may be taken to 
suggestt that a national regulatory measure differentiating products according to 
theirr production methods and allowing imported products to be marketed if 
accompaniedd by a certificate or label stating their production method might be 
acceptablee under Articles 28-30 EC. However, there are several problems with a 
parallell  reading of the tax and regulatory EC Treaty regime. First, no exceptions 
provisionn like Article 30 (ex 36) EC exists for taxes as it does for regulatory 
measures.. Secondly, Article 90 finds its counterpart in Articles 23 and 25 (ex 9 
andd 12). Thus, the EC Treaty separates border taxes and internal taxes. No such 
separationn exists for regulatory measures, Article 28 covering both quantitative 
restrictionss (border regulation) and measures having equivalent effect (which 
mayy be either border or internal regulatory measures). Thirdly, it is generally 
easierr to ascertain whether an imported product is "discriminated" against in tax 
casess than in regulatory cases. For taxes, it is a matter of establishing whether 
twoo products are similar, and whether one is taxed in excess of the other. 

Casee 21/79 Commission v. Italy {Regenerated Oils). 

Casess 140/79 Chemial Farmaceutici and C-213/96 Outukumpy Oy. 
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Arguably,, parallel interpretations of provisions differently structured and located 
inn the Treaty should not readily be assumed. 

3.4.66 Evaluation 

Thus,, neither the Court's case-law, nor the opinions of Advo-
cates-Generall  provide any conclusive answer to the question whether unilateral 
extraterritoriall  protection is acceptable under Articles 28-30, and if so, under 
whatt circumstances or conditions. Despite the scarce case-law on the subject 
andd the contradictory opinions of Advocates-General, a number of authors argue 
that,, in principle, Article 30 does not preclude protection of the environment, 
lif ee and health in another Member State.'71 

Althoughh the Court's findings in Compassion could be read as an outright 
deniall  of the possibility of extraterritorial environmental protection measures, it 
shouldd be borne in mind that the case concerned a situation of existing relevant 
Communityy legislation. If a Community directive lays down minimum environ-
mentall  standards on production circumstances, allowing a Member State to 
bee stricter within its territory, it is not allowed to limit its exports to another 
Memberr State that has chosen to implement the minimum Community stan-
dards,, but not to be stricter. The balance between environmental objectives 
andd the free movement of goods has been struck at Community level, whereby 
thee minimum standards are to be deemed acceptable to all Member States. 
AA Member State is allowed to go beyond the acceptable level, but it cannot 
imposee stricter standards on other Member States. Arguably, the situation is 
differentt in the absence of any relevant Community harmonisation. No accep-
tablee minimum level has been agreed upon in that situation, so Member States 
shouldd have more leeway to decide what is acceptable to them. The current 
authorr would therefore disagree with those interpreting the Compassion judg-
mentt as an outright prohibition of any extraterritorial protection. 

Nevertheless,, unilateral actions aimed at protecting the environment outside 
thee borders of the Member State taking the measure will not be easily accepted, 
ass the institutional structure of the Community risks being undermined when 
Memberr States take action according to their own judgements rather than 
followingg the appropriate path of setting items on the Brussels agenda. When 
thee Court is confronted with such unilateral actions, it wil l have to decide 
whetherr they are in principle contrary to Articles 28 or 29, and if so, whether 
theyy are justified. When assessing their justifications, the Court will have to 
makee clear whether it views extraterritorial protection as illegitimate per st, i.e. 

1711 Sevenster (1998); Jans (1995) at 232. Kramer (1993b) at 118-119, noticeably only mentions life and 

healthh of animals and plants, not of humans. He does not explain why he thinks that only the stricter 

applicationn area of "lif e and health', and not the "rule of reason" could possibly justify such measures. 
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ass a justification ground not covered by Article 30 or the mandatory require-
ments,, or whether it is acceptable in principle. If the Court takes the latter view, 
itt wil l apply the proportionality test to the measure. Both the suitability and the 
necessityy of the measure may be expected to be severely scrutinised, and perhaps 
thee Court wil l apply a strict proportionality test too. 

Considerationss that may play a role in the assessment of extraterritorial 
measuress are the following: whether imports or exports are affected; whether 
protectionn of the environment as a mandatory requirement, or the life and health 
protectionn grounds in Article 30 are invoked; and the extent to which harmonisa-
tionn is in place. Also important will be the location of the interest protected. The 
objectt of the environmental or life and health protection aim may be located fully 
withinn another Member State, or partially in another Member State, or outside 
anyy jurisdiction. It may be transboundary or migratory. 

3.55 Concluding Remarks 

Thiss Chapter has described and analysed the rich case-law of 
thee European Court of Justice in the field of the free movement of goods and 
justificationss for national measures pursuing environmental and health protec-
tion.. Much attention has been paid to the scope of the prohibition of'measures 
havingg equivalent effect to quantitative restrictions' in Article 28. The findings 
byy the Court as to the scope of this concept are of paramount importance, even if 
theyy do not directly concern environmental or health measures. This is because 
environmentall  or health justifications and the conditions laid down for their 
acceptancee only come into play once a measure has been found to fall within the 
scopee of the prohibition of'measures having equivalent effect'. 

Ass regards the scope of the prohibition in Article 28, several recurring 
themess may be identified. First of all, the Court has proclaimed that as a matter 
off  principle, any national action - or even inaction - may infringe Article 28 
iff  posing an obstacle to intra-Community trade. Secondly, in order to further 
specifyy and also to delimit this very wide prohibition, the Court has applied 
variouss typologies of national measures. The most important types of measures 
identifiedd by the Court are "selling arrangements" and "product requirements". 
Thee Court has also found that a number of measures are outside the scope of 
Articlee 28 becausee their link with trade is remote and tenuous. Thirdly, the 
Courtt has applied discrimination tests in various instances. One is the require-
mentt that national "selling arrangements" are outside the scope of Article 28 if 
theyy affect in the same manner in law and in fact the marketing of domestic 
andd imported goods. Another is the formula applied to price measures, and yet 
anotherr the interpretation of Article 29, which prohibits export restrictions and 
measuress having equivalent effect. Finally, other themes recur in the Court's 
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case-law,, whose role is difficult to define. These are, market access, e.g., the 
obligationn in Cassis to grant market access to goods lawfully produced and 
marketedd in another Member State; the as yet unclear role of market access 
withh regard to selling arrangements in Keck; and the aim or intent of national 
measures,, e.g. when finding that measures fall outside the scope of Article 28, 
thee Court sometimes observes that they are not designed to regulate trade, or 
aree not aimed at imports. 

Testss delimiting the ambit of Article 28 identify the cases in which the Court 
iss not the appropriate institution to assess the interests involved by assessing 
justificationss and applying conditions to justifications. As seen, such tests may 
bee based on typologies of measures, or on obstacles to trade, or on discrimina-
toryy or protectionist effects or intent, or on combinations of these criteria. 
Historyy has shown that discrimination and protectionism tests sometimes do 
nott go far enough, while obstacle tests go too far. Typologies alone cannot 
delimitt the ambit of Article 28, as they leave open the question what kind of 
criterionn (Obstacle? Discrimination? Market access?) should apply to what type 
off  measures. Moreover, as clearly shown by Keck, typologies result in grey areas. 
Onn the basis of criticisms of all tests applied so far to delimit the ambit of Article 
28,, it has been argued that the interests involved should already play a role in the 
delimitationn of Article 28, and thereby of the identification of situations in which 
thee Court should be balancing interests.172 However, how these interests should 
bee identified and how they should affect the ambit of Article 28 is difficult to 
imagine. . 

Althoughh none of the tests identified above are satisfactory, some test or 
combinationn of tests wil l have to be applied by the Court in order to delimit 
thee ambit of Article 28. But that is not the end of the exercise. Once the 
Courtt has been established as the institution best suited to balancing the in-
terestss involved, it wil l balance the interest of the free movement of goods and 
thee justifications put forward. The question then arises how the Court should 
performm this balancing exercise. The Community interest in the free movement 
off  goods will coincide with the economic interests of traders and consumers in 
thee importing country, but also with those of producers in Member States which 
havee possibly been under-represented in the national decision-making process. 
Whetherr the Court should also take into account non-economic interests in 
otherr Member States wil l mostly be relevant in the context of so-called extrater-
ritoriall  protection measures. 

Oncee found to fall within the scope of Article 28, a national measure may 
bee justified under the exceptions in Article 30 or under the "mandatory require-
ments""  as recognised by the Court, if it complies with certain conditions. In this 
respect,, the following observations may be made on the basis of the analysis 

Poiaress Maduro {1998a). 
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inn this Chapter. The conditions applied by the Court to justifications based on 
bothh Article 30 and mandatory requirements are often dubbed "proportionality". 
Proportionalityy in the wide sense comprises the suitability of the measure to 
contributee to the aim pursued; the necessity of the measure in the sense that 
noo equally effective but less trade-restrictive measures are available; and finally 
andd most controversially, "strict proportionality", which requires a proportionate 
relationshipp between the aim of the measure and its trade-hindering effect. 
Thee Court applies these conditions in essentially the same way with regard to 
justificationss under Article 30 and under the mandatory requirements, usually 
refrainingg from testing "strict proportionality". 

Shouldd the Court confine itself to assessing the suitability and necessity of 
thee measure, or also apply a strict proportionality test, i.e. actually weighing 
thee interests involved, balancing the degree to which trade is restricted with the 
perceivedd importance of the non-trade aim pursued, and in some cases also the 
contributionn of the measure to that aim? The current author submits that in the 
absencee of an agreed Community-wide level of protection, the Court 
shouldd be very reluctant to interfere with levels of protection chosen by Member 
Statess by applying the proportionality test stricto sensu. This is so even if the 
highh level of protection chosen by a Member State necessitates measures that 
severelyy restrict trade. Possibly, the Court in applying a strict proportionality 
testt to national measures can correct national biases and thereby protect the 
Communityy interest in safeguarding the free movement of goods.173 However, 
too the extent that biases in the national decision-making process are the result 
off  interests reflected in national democratic procedures, it seems questionable 
whetherr the Court and not the Community legislator is the appropriate institu-
tionn to correct such biases. Apart from this possibility to correct national biases, 
theree is no reason for the Community Court to replace the national legislature 
anyy more than to replace the Community legislature. 

Thus,, if the "appropriateness" and "necessity" tests are fulfilled, i.e. there is 
aa causal connection between the measure and the goal, and there are no alterna-
tivee less trade-restrictive measures that are likely to result in similar levels of 
attainmentt of the environmental or health objective, the Court should condemn 
aa national measure only when its trade effects are manifestly disproportionate 
too its goal.'74 Measures wil l mostly be deemed manifestly disproportionate when 
thee Court suspects national authorities of pursuing objectives other than merely 
thee environmental or health goal claimed. It may have recourse to the second 
sentencee of Article 30 in cases where life and health justifications are invoked, 
andd may read a similar requirement into the proportionality test for mandatory 

'733 Cf. Poiares Maduro {1998a). 
1744 Cf. the Court's reference to the effectiveness of alternative measures in attaining the protection aim in 

casess C-473/98 Toolex Alpha andC-124/97 Laa~rü. 
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requirements.. This approach seems to be in line with the division of competen-
ciess between the Community and Member States and between legislative and 
judiciall  bodies. 

Thee one difference the Court applies with regard to the mandatory require-
mentss vis-a-vis the grounds in Article 30 is that it only accepts the former 
ass justification for measures that are "indistinctly applicable" to imported and 
domesticc goods. It is submitted, however, that this limitation to the invocation 
off  mandatory requirements is no longer tenable. Of course, national legislators 
shouldd still preferably choose "indistinctly applicable" means to pursue legiti-
matee aims, but sometimes a "distinctly applicable" measure will be necessary 
too pursue a mandatory requirement. An additional benefit of dropping the 
requirementt per st that mandatory requirements can only be pursued through 
indistinctlyy applicable measures is that the confusion may be ended over how 
too define and distinguish distinctly and indistinctly applicable measures, and 
overr what role the various concepts of discrimination play in this respect. The 
preferencee for indistinctly applicable measures does not need to be dropped by 
thee Court. It can still be reflected in the necessity requirement. A distinctly 
applicablee measure will be deemed unnecessary if an indistinctly applicable 
measuree is available as a less trade-restrictive alternative. 

Accordingg to the principle of "mutual recognition", Member States must 
acceptt goods lawfully produced and marketed in other Member States; if they 
doo not, they have to justify why. Thus, production methods in other Member 
Statess should in principle be accepted. Moreover, any Member State wishing to 
applyy its own production requirements to products imported from other Member 
Statess encounters the practical problem of how to check whether those products 
conformm to its production standards. It would either have to perform checks 
onn production sites in other Member States, or require imported products to 
bee labelled or certified. Both possibilities appear problematic in the light of the 
principlee of "mutual recognition" and the mutual trust on which the relations 
betweenn Member States of the Community is built. Mutual trust and the solidar-
ityy requirement in Article 10 EC may also be an obstacle in accepting unilateral 
measuress by Member States aimed at protecting the environment outside their 
borders,, and especially in other Member States. Such measures do not necessar-
ilyy concern production methods. The case-law on extraterritorial protection has 
inn fact addressed more export restrictions than import restrictions. Although the 
case-laww is inconclusive as to the acceptability of extraterritorial protection, the 
currentt author contends that it should not be prohibited per se, but should be 
assessedd with strong scrutiny in terms of its suitability and necessity. 

Finally,, it should be noted that more and more Community harmonising 
legislationn is being enacted in the fields of environmental and health protection. 
Withinn the material scope of such legislation, the room for national measures 
iss primarily determined by the provisions in the relevant Community legisla-
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tion.. However, Articles 28-30 of the Treaty remain applicable when Member 
Statess apply stricter measures, sometimes directly, as provided in Article 176, 
sometimess indirectly, as a source of inspiration in the Commission's assessment 
underr paragraphs 4-6 of Article 95. And of course, Articles 28-30 remain 
fullyy applicable to all those situations where Member States take measures 
regardingg subject-matters of environmental or health protection not covered by 
Communityy harmonisation. 

Theree is a certain interaction between Community harmonising legislation 
onn the one hand, and the control over Member States' measures under the 
primaryy Treaty Articles on the other. First, the Commission acts as a "watchdog" 
throughh its competencies under the infringement procedure in Article 226. It 
cann thus ask the Court to find that a national environmental or health measure 
infringess Article 28 without being justified as reasonable. At the same time, the 
Commissionn can initiate legislation to remove trade barriers caused by national 
measures,, including if the Court upholds a national measure. Secondly, as the 
Commissionn is instrumental in devising Community legislation, it is involved 
inn determining the room left for Member States under such legislation. Under 
Articlee 95, it actively controls and assesses the reasonability of Member States' 
measuress that are more stringent. 
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