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CHAPTERR 4 THE MAIN PROVISIONS AND THEIR INTERPRETATION 

4.11 Introduction: The Havana Charter, GATT 1947, and GATT 
1994 4 

Consciouss of the role that increasing trade protectionism had 
playedd in the run-up to World War II , countries started multilateral trade nego-
tiationss shortly after the war. The prelude to these negotiations was essentially 
ann Anglo-American affair. The United States and the United Kingdom had 
alreadyy discussed plans on reconstructing the world trading system in the post-
warr period. In December 1945, the US Department of State issued a document 
entitledd 'Proposals for Consideration by an International Conference on Trade 
andd Employment', which was part of its 'Proposals for Expansion of World Trade 
andd Employment'. On the same day, the Government of the UK published the 
samee proposals expressing its full agreement on all important points therein 
andd accepting them as a basis for international discussion. The UN Economic 
andd Social Council thereupon called a UN Conference on Trade and Employ-
mentt (UNCTE) in February 1946. It also established a Preparatory Committee of 
thee UNCTE to prepare for consideration at the Conference an agenda and a draft 
conventionn or charter for an International Trade Organisation (ITO). On the 
basiss of the proposals by the US and the UK, deliberations were held under the 
Unitedd Nations' auspices in London, New York, Geneva and Havana.1 In Geneva, 
aa draft ITO charter was agreed upon in August 1947. 

Parallell  to its second session, the Preparatory Committee held a round 
off  trade and tariff negotiations. This round was to result in 'Procedures for 
Givingg Effect to Certain Provisions of the Charter of the International Trade 
Organizationn by Means of a General Agreement on Tariffs and Trade Among 
thee Members of the Preparatory Committee'. The text of the General Agreement 
onn Tariffs and Trade (GATT), signed in October 1947, was based on the commer-
ciall  policy provisions of the Geneva draft Charter. The Havana Conference, 
whichh was held from late 1947 to March 1948, resulted in the 'Final Act and 
Relatedd Documents of the United Nations Conference on Trade and Employ-
ment,, including the text of the Havana Charter for an International Trade 
Organization'.. The fifth chapter of the Final Act included roughly the same 
provisionss on commercial policy as the Geneva draft and the GATT The Havana 
Conferencee also established an Interim Commission for the International Trade 
Organizationn (ICITO). However, the Havana Charter never entered into force 
andd the ITO was not realised.2 The General Agreement on Tariffs and Trade 

Seee UN Documents E/CONF.2/.. and GATT (1995). 

Thee main reason for this appears to be that the Charter had never been accepted by the United States 

Congress,, which restrained other countries from depositing their acceptances of the Charter. In late 

1950,, the US Department of State issued a statement of policy to the effect that the Havana Charter 

wouldd not again be submitted to Congress. 
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wass definitively accepted by only two governments, and as such never entered 
intoo force either. However, in contrast to the Havana Charter, the GATT did 
becomee operational in practice. It was applied provisionally by its contracting 
partiess under the Protocol of Provisional Application and subsequent Protocols 
off  Accession. 

Att the first three sessions of the GATT contracting parties held in 1948 and 
1949,, amendments were agreed to bring the GATT text closer to that of the 
Havanaa Charter. It was decided to replace Articles III , VI and XVII I GATT by 
theirr Havana counterparts. These changes entered into force in 1948.' In 1955, 
aa Protocol Amending the Preamble and Parts II and III of the GATT entered 
intoo force. This Protocol resulted in the insertion into the GATT text of the 
interpretativee notes to inter alia Article III which had been agreed upon in 
Havana.. Since then, the text of GATT 1947 has only been changed by the 
19655 Protocol to Introduce a Part IV on Trade and Development. GATT 1947, 
ass provisionally applied, has provided the working basis for the regulation of 
internationall  trade relations for almost 50 years. 

Duringg the provisional application of the GATT, a number of negotiating 
roundss on tariff bindings and other commitments were held. The last of these, 
thee Uruguay Round, lasted from 1986 to 1994 and resulted in the Agreement 
Establishingg the World Trade Organisation. Annexed to the WTO Agreement are 
severall  multilateral agreements on trade in goods, among which are the GATT 
T994'' agreements on trade in services and on trade-related aspects of intellectual 
propertyy rights, an understanding on dispute settlement, a trade policy review 
mechanism,, and a small number of "plurilateral agreements". With the excep-
tionn of the latter, the WTO Agreements constitute a "single package" for all 
WTOO Members. On 1 January 1996, a year after the WTO Agreements entered 
intoo force, the provisional application of the GATT was terminated. "GATT 
1994""  now forms an integral part of the WTO "single package" cluster of agree-
ments,, as part of Annex iA to the WTO Agreement. GATT 1994 is no more than 
GATTT 1947 as subsequently amended, to which a number of Understandings 
onn specific GATT provisions and the Marrakesh Protocol containing the tariff 
commitmentss agreed upon in the Uruguay Round have been added. 

4.1.11 Interpretation in Accordance with the Vienna Convention 

Articlee 23 of the WTO Dispute Settlement Understanding 
(DSU)) essentially provides that WTO Members when making a claim concern-
ingg WTO rules, must have recourse to and abide by the DSU rules. This 

Likewise,, Article XXI X was reworded and some other minor amendments were made. Protocol Modify-

ingg Part II and Article XXV I of the General Agreement on Tariffs and Trade, signed at Geneva 14 

Septemberr 1948, entered into force 14 December 1948, 62 UNTS 80. 
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requirementt may be read as a claim to exclusive jurisdiction for panels and 
thee Appellate Body in any dispute involving WTO rules. This claim may result 
inn conflicts where other rules of public international law are also involved in 
aa dispute, and concurring claims are made at other tribunals.4 However, this 
strongg jurisdictional claim should not be taken to imply that WTO rules are 
too be interpreted in "clinical isolation" from other public international law. On 
thee contrary, according to Article 3.2 DSU, the WTO dispute settlement system 
servess inter alia to clarify the existing provisions of the covered agreements 'in 
accordancee with customary rules of public international law'. 

Thee Appellate Body has on various occasions stressed the need to achieve 
suchh clarification of the WTO rules by reference to the fundamental rule of 
treatyy interpretation set out in Article 31(1) of the Vienna Convention.5 According 
too that rule, 'a treaty shall be interpreted in good faith in accordance with the 
ordinaryy meaning to be given to the terms of the treaty in their context and 
inn the light of its object and purpose.'6 Accordingly, the interpretation of WTO 
provisionss must 'begin with, and focus upon, the text of the particular provision 
too be interpreted. It is in the words constituting that provision, read in their 
context,, that the object and purpose of the states parties to the treaty must 
firstfirst be sought. Where the meaning imparted by the text itself is equivocal or 
inconclusive,, or where confirmation of the correctness of the reading of the text 
itselff  is desired, light from the object and purpose of the treaty as a whole may 
usefullyy be sought.'7 As the Appellate Body has emphasised, the general rule of 
interpretationn in Article 31 of the Vienna Convention has attained the status 
off  a rule of customary or general international law.8 So has Article 32 of the 
Viennaa Convention on supplementary means of interpretation.9 That provision 
howeverr only becomes relevant when the interpretation according to Article 31 

44 That such a situation is far from inconceivable in the environmental sphere is illustrated by the 

Swordfishh dispute between the EC and Chile. In this dispute, provisions of both WTO Agreements and 

thee UN Convention on the Law of the Sea (UNCLOS) were invoked. The dispute was settled amicably, 

andd proceedings were suspended both in the WTO and before the UNCLOS tribunal. See OJ (2000) L 

96/67,, and http://www.europa.eu.int/comm/trade/miti/dispute/swordfish.html. 
55 See the Appellate Body Reports in US-Gasoline, at p. 17; Japan-Alcohol, at pp. 10-12; India-Patent 

Protection,Protection, paras. 45-46; Argentina-Footwear, para. 47; and EC-LAN, adopted 22 June 1998, para. 85. 

Hereinafter,, WTO Appellate Body reports are referred to as 'AB in [...)', followed by their abbreviated 

title,, WTOO panel reports as 'panel in [...]' followed by their abbreviated title, and GATT panel reports 

simplyy by their abbreviated title. 
66 The text of Article 31 of the Vienna Convention on the Law of Treaties is found in the Annex to this work. 

Onn the Vienna Convention, see Reuter (1995). 
77 AB in US-Shrimp-Turtle, para. 114. 
88 AB in US-Gasoline, at p. 17. 
99 See the text of Article 32 in the Annex to this work. 
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leavess the meaning ambiguous or obscure, or leads to a manifestly absurd or 
unreasonablee result.10 As the Appellate Body has put it, the words of the treaty 
formform the foundation for the interpretative process. The provisions of the treaty 
aree to be given their ordinary meaning in their context. The object and purpose 
off  the treaty are also to be taken into account in determining the meaning of 
itss provisions. That is, the treaty's "object and purpose" are to be referred to in 
determiningg the meaning of the "terms of the treaty" and not as an independent 
basiss for interpretation. A fundamental tenet of treaty interpretation flowing 
fromm the general rule of interpretation set out in Article 31 is the principle of 
effectiveness.11 1 

Articlee 31.2 of the Vienna Convention defines the context as comprising 
thee text, including its preambles and annexes, and in addition any agreement 
relatingg to the treaty entered into between all the parties in connection with 
thee conclusion of the treaty, and any instrument made by one of the parties in 
connectionn with the conclusion of the treaty and accepted by the other parties as 
ann instrument related to the treaty. It would appear that the Marrakesh Decision 
onn Trade and Environment qualifies as an agreement relating to the treaty. The 
WTOO Committee on Trade and Environment was set up under that Decision. It 
containss inter alia the following language: 

ConsideringConsidering that there should not be, nor need be, any policy contradiction 
betweenbetween upholding and safeguarding an open, non-discriminatory and equitable 
multilateralmultilateral trading system on the one hand, and acting for the protection of the 
environment,environment, and the promotion of sustainable development on the other, 

DesiringDesiring to coordinate the policies in the field of trade and environment, and this 
withoutwithout exceeding the competence of the multilateral trading system, which is limited 
toto trade policies and those trade-related aspects of environmental policies which may 
resultresult in significant trade effects for its members [...] 12 

Articlee 31.3 further stipulates that the following are to be taken into account 
togetherr with the context: (a) subsequent agreement between parties; (b) subse-
quentt practice in the application of the treaty; and (c) 'any relevant rules of 
internationall  law applicable in the relation between parties'. 

Thee Appellate Body has made it clear that adopted GATT and WTO panel 
reportss do not constitute "subsequent practice" within the meaning of Article 
31.3(b)) of the Vienna Convention.1*  Nevertheless, 

100 AB in Japan-Alcohol, at p. 10. 
111 Ibid., at pp. 11-12. 
122 Marrakesh Decision on Trade and Environment, available at http://www.wto.org. 
133 AB in Japan-Alcohol, at p. 14. Adopted panel reports also do not constitute 'other decisions of the 

CONTRACTINGG PARTIES to GATT 1947' for the purposes of paragraph i(b)(iv) of Annex iA incorporat-

ingg the GATT 1994 into the WTO Agreement. 
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[a]dopted[a]dopted panel reports are an important part of the GATT acquis. They are often 
consideredconsidered by subsequent panels. They create legitimate expectations among WTO 
Members,Members, and, therefore, should be taken into account where they are relevant to 
anyany dispute.14 

Thee Appellate Body provides 'interpretative guidance for future panels'.15 Thus, 
althoughh adopted panel and Appellate Body reports are only binding as between 
thee parties to the dispute, and even if it is not entirely clear how they fit into 
thee terms of Article 31 of the Vienna Convention, they play an important role 
inn the interpretation of WTO provisions. When the relevant provisions in this 
workk are examined infra, occasional reference will also be made to relevant 
ruless of international law, as these are pursuant to Article 31.2(c) of the Vienna 
Conventionn to be taken into account when interpreting WTO provisions. 

4.22 Article 111:4 GATT: National Treatment Requirement for 
Internall Regulation 

ItIt  is self-evident that in an exercise of their sovereignty, and in 
pursuitpursuit of their own respective national interests, the Members of the WTO have 
mademade a bargain. In exchange for the benefits they expect to derive as Members of the 
WTO,WTO, they have agreed to exercise their sovereignty according to the commitments 
theythey have made in the WTO Agreement. One of those commitments is Article III 
ofof the GATT i994 {...]« 

BecauseBecause the national treatment obligation affects internal government action so 
directly,directly, it becomes more quickly embroiled in domestic politics than any other GATT 
obligationobligation and it may be one that is often breached.17 

4.2.11 Text and History of Article II I GATT 

Thee parts of Article III of the General Agreement on Tariffs 
andd Trade which are relevant for the purpose of this study are reproduced 
inn its Annex. The principle of national treatment dates back to at least the 
twelfthh century, albeit in the context of the treatment of persons rather than 

144 Ibid., at p. 14. 
155 AB in US-Shrimp-Turtle Implementation, para. 107. 

ABB in Japan- Alcolhol, at p. 16. 
177 Jackson (19 6 9) at 274. 
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goods.188 Many commercial treaties concluded around the time of the ITO and 
GATTT negotiations featured national treatment provisions for goods. These 
oftenoften concerned internal taxation.̂  Some provided for national treatment with 
regardd to internal regulation.20 The 1945 US-UK Proposals contained a National 
Treatmentt requirement, which provided that 'Members should undertake: 1. To 
accordd to products from other members treatment no less favorable than that 
accordedd to domestic products with regard to matters affecting the internal 
taxationn and regulation of the trade in goods [...].'" 

Articlee 18 of the Geneva draft charter and of the 1947 version of Article 
II II  GATT both did not contain a general introductory clause as is now found 
inn Article III: i GATT. They started off with a national treatment provision on 
internall  taxation, which was substantially different from what was eventually to 
becomee Article 111:2 GATT." In contrast, the provision on national treatment for 
internall  regulation had almost reached its final shape by the time of the Geneva 
session.. Only during the Havana Conference was a new first paragraph of the 

11 VerLoren van Themaat {1981) at 19 et seq. 
199 See e.g. Article II of the 1946 Agreement and Supplemental Exchanges of Notes Between the United 

Statess of America and Paraguay; Article IV of the 1946 Agreement between the United States of 

Americaa and the Republic of the Philippines Concerning Trade and Related Matters During a Transi-

tionall  Period Following the Institution of Phillippine Independence, reproduced in Kress (1949). 
200 Article XVI: i of the 1948 Treaty of Friendship, Commerce and Navigation Between the United States of 

Americaa and the Italian Republic provided that 'Articles the growth, produce or manufacture of either 

Highh Contracting Party, imported into the territories of the other High Contracting Party, shall be 

accordedd treatment with respect to all matters affecting internal taxation, or the sale, distribution or use 

withinn such territories, no less favorable than the treatment which is or may hereafter be accorded to like 

articless of national origin.' Reproduced in Kress (1949). 
211 GATT (1995) at 205. 
222 Article 18 of the Geneva Draft provided as follows: 

i.Thee products of any Member country, imported into the territory of any other Member country shall 

bee exempt from internal taxes and other internal charges of any kind in excess of those applied directly 

orr indirectly to like products of domestic origin. Moreover, in cases in which there is no substantial 

domesticc production of like products of national origin, no Member shall apply new or increased 

internall  taxes on the products of the territories of other Member countries for the purpose of affording 

protectionn to the production of directly competitive or substitutable products which are not similarly 

taxedd [...]. 

2.Thee products of the territory of any Member country imported into the territory of any other Member 

countryy shall be accorded treatment no less favourable than that accorded to like products of national 

originn in respect of all laws, regulations and requirements affecting their internal sale, offering for sale, 

purchase,, transportation, distribution, or use. The provisions of this paragraph shall not prevent the 

applicationn of differential transportation charges which are based exclusively on the economic operation 

off  the means of transport and not on the nationality of the product. [...] 

154 4 



CHAPTERR 4 THE MAIN PROVISIONS AND THEIR INTERPRETATION 

Nationall  Treatment provision introduced, which states in a general manner that 
bothh internal taxation and internal regulation should not be applied so as to 
affordd protection to domestic production.23 The provision on National Treatment 
forr internal regulation was not discussed to a great extent and not substantially 
amendedd during the Havana Conference. It was simply renumbered Paragraph 
44 instead of Paragraph 2.24 Subsequently, GATT Article III was replaced by 
thee National Treatment provision of the Havana Charter. The working party on 
modificationss to the General Agreement recognised that '[T]he wording adopted 
att Havana was clearer and more precise than the text as it now stood.'*5 

Att Havana, various delegations proposed amendments and additions to Arti -
clee 18 of the Geneva draft.16 Most of the discussions on National Treatment 
centredd on what would become Article 111:2 on internal taxation, and more 
specificallyy on the reference to protectionism in the second sentence of that 
paragraph.. Already at this early stage, there were differences of opinion between 
thee various delegations as to what exactly the principle of National Treatment 
embodiedd and how it related to protectionism.27 The Committee's draft report 
too the Conference remarked that 'Article 18 [...] was extensively revised and 
clarified,, but the general principle that internal taxes and regulations should not 
bee applied in such a manner as to afford protection to domestic production 
wass preserved'.2& Apparently, the Committee understood the National Treatment 
provisionn as containing a general principle of non-protectionism, both in its 
Genevaa and Havana drafts and concerning both internal taxation and internal 
regulation.. This is striking, as the general formulation of the principle in 
thee new first paragraph referring to both taxation and regulation was only 
introducedd at Havana. 

2 '' According to the documents, the new paragraph i was inserted somewhere between 9 January 1948 (see 

E/CONF.2/C.3/6/Add.5)) and 16 February 1948 (see E/CONF.2/C.3/59). 
244 This was the result of the insertion of the general clause that became the first paragraph, and of a clause 

onn existing national taxes, which became the third paragraph of the National Treatment provision. 
2JJ GATT/CP. 2/22/Rev.i, II/39, paras. 4 and 11. 
266 For ann overview, see E/CONF.2/C.3/6. 
%1%1 E/CONF.2/ii/Add-9: proposal by China to delete the second sentence, arguing that a rule on protection 

didd not form part of National Treatment as it was generally understood. E/CONF.2/C.3/SR.11, at p. 1: US 

opinionn that this particular provision strengthened the principle of national treatment and prevented its 

abuse.. E/CONF.2/C.3/SR.9, at p. 7: The Chairman of Committee 3, dealing with inter alia the National 

Treatmentt provision, thought that this provision embodied 'the principle that domestic industries 

shouldd not be protected through taxation'. 
288 The Committee further observed that a special Working Party had been established on the subject 

off  protection, whose report, however, contained no definite recommendations, and did not result in 

changess in the text. Report of the Working Party: E/CONF.2/C.3/71. See also E/CONF.2/C.3/89/Add.3, 

att p. 9. 
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Thee proposals at Havana regarding regulatory National Treatment were 
mostlyy limited to the second sentence thereof, which addresses differential 
transportationn charges.29 The only proposal in more general terms was made by 
Norway,, which suggested adding a new paragraph to Article 18, to the effect that 
thee national treatment requirement would not apply to 'laws, regulations and 
requirementss which (a) have the purpose of standardizing products in order to 
improvee the quality or to reduce the costs of production, or (b) have the purpose 
off  facilitating an improved organization of internal industry; provided they have 
noo harmful effect on the expansion of international trade.'30 The Norwegian 
delegationn withdrew the proposal when it was reassured by the Sub-Committee 
thatt such internal regulatory measures as envisaged by its proposal would not 
contravenee Article 18 anyway.*1 Thus, apparently, littl e or no discussion was 
neededd to agree on the fact that internal rules regarding product standards 
wouldd not be prohibited by Article 18.32 

4.2.22 Eliminating Discrimination and Avoiding Protectionism 

Thee general context of Article III GATT is constituted by the 
lastt paragraph of the preamble to GATT 1994 and the third paragraph of the 
preamblee to the WTO Agreement, which both read: 

BeingBeing desirous of contributing to these objectives by entering into reciprocal and 
mutuallymutually advantageous arrangements directed to the substantial reduction of tariffs 
andand other barriers to trade and to the elimination of discriminatory treatment in 
internationalinternational commerce 

InIn Japan-Alcohol, the Appellate Body stated that the broad and fundamental 
purposee of Article III is to avoid protectionism in the application of internal 
taxx and regulatory measures.» The Appellate Body observed that Article III 
protectss expectations not of any particular trade volume, but rather of the equal 
competitivee relationship between imported and domestic products.34 It has since 
repeatedd these statements in a number of reports.35 The purpose of avoiding 
protectionismm is most clearly present in the first paragraph of Article III , which 

299 E/CONF.2/C.3/i/Add.43and52. 
300 E/CONF.2/C-3/i/Add.39. 
311 E/CONF.2/C.3/59, at p. 10. 

'22 The final text of Article 18 of the Havana Charter appeared in the Report of the Conference - Final Act 

andd Related Documents, E/CONF.2/78, also published as ICITO/4. 

""  AB in Japan-Alcohol, page 16. 
344 Ibid., referring (in the original footnote 36) to US-Superfund, para. 5.1.9. 
355 AB in Korea-Alcohol, para. 119; AB in Chile-Alcohol, para. 135. Cf. the panel in Chile-Alcohol, para. 7.8. 
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constitutess the immediate context of Article 111:4. However, the adhortative 
wordingg ("should") in the first paragraph of Article III contrasts with the more 
forcefull  language of the second paragraph addressing internal taxation and the 
fourthh paragraph addressing internal regulation. 

Thee GATT panel in US-Beer observed that because Article III: i is a more 
generall  provision than either Article 111:2 or 111:4, it would 'not be appropriate' 
forr the panel to consider Canada's Article III: i allegations to the extent that 
thee panel were to find US measures to be inconsistent with the 'more specific 
provisions'' of Article 111:2 and III:4.} 6 This panel considered that Article III: i 
wouldd only come into play separately if and when Article 111:4 (an<^ f° r t n at 

matter,, Article 111:2) had been found not to have been infringed. The WTO 
panell  in US-Gasoline agreed with the above reasoning, and therefore did not 
examinee the consistency of the US Gasoline Rule with Article III: i after having 
foundd that it infringed Article III:4.37 The Appellate Body in Japan- Alcohol 
observedd that: 

ArticleArticle III:i  articulates a general principle that internal measures should not 
bebe applied so as to afford protection to domestic production. This general principle 
informsinforms the rest of Article III.  The purpose of Article IIT.i is to establish this 
generalgeneral principle as a guide to understanding and interpreting the specific obligations 
containedcontained in Article IIT.2 and in the other paragraphs of Article III,  while respecting, 
andand not diminishing in any way, the meaning of the words actually used in the texts 
ofof those other paragraphs.i& 

Ass the italicised passage from Japan-Alcohol shows, in the Appellate Body's view 
thee principle in Article III: i also informs Article 111:4. This was confirmed by 
thee Appellate Body in EC-Asbestos, which noted that Article III: i has particular 
contextuall  significance in interpreting Article 111:4, as it sets forth the "general 
principle""  pursued by that provision.39 The panels in Canada-Periodicals and in 
EC-BananasEC-Bananas III  considered it necessary to make a separate finding on Article 
III: ii  after having found an infringement of Article 111:4.4°m Canada-Periodicals, 
neitherr of the parties raised this point on appeal and the Appellate Body did not 
correctt the panel. However, in EC-Bananas III,  the Appellate Body decided that 
thiss was not a correct reading of the way in which Article III: i informs Article 
111:4.. As Article 111:4 does n ot specifically refer to Article III:i , a determination 
off  whether Article 111:4 has been violated does not require any separate consid-

55 US-Beer, para. 5.2. 
377 Panel in US-Gasoline, para. 6.17. 
33 AB in Japan-Alcohol, at p. 17-18. 
399 AB in EC-Asbestos, paras. 93 and 98. 
400 Panel in Canada-Periodicals, paras. 5.37-38; panel in EC-Bananas III,  paras. 7.181 and 7.249. 
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erationn of whether a measure affords protection to domestic production.4' The 
Appellatee Body in EC-Asbestos said that the term "less favourable treatment" 
expressess the general principle, in Article III:i , that internal regulations 'should 
nott be applied ... so as to afford protection to domestic production'.42 

4.2.33 Article 111:2 GATT: National Treatment for Internal 
Taxation n 

Alsoo part of the immediate context of Article 111:4 *s Article 
111:2,, its counterpart regarding internal taxation. Contrary to Article 111:4, Arti-
clee 111:2 does not contain a single sentence covering "like products". It consists of 
twoo separate sentences, one dealing with "like products" and the other expressly 
referringg to the principles set forth in paragraph 1 of Article III . The Note Ad 
Articlee 111:2 clarifies that the second sentence applies to 'directly competitive or 
substitutablee products'. In Japan-Alcohol, the Appellate Body made it clear that 
inn order to show that a tax measure is inconsistent with the general principle 
sett out in the first sentence, the presence of a protective application need not 
bee established separately from the specific requirements laid down in the first 
sentence.. However, this does not mean that the general principle of Article III: i 
doess not apply to the first sentence. Rather, the first sentence of Article 111:2 is 
ann application of this general principle. Thus, the first sentence of Article 111:2 
merelyy requires a finding of "like" imported and domestic products and taxes 
appliedd to the imported products 'in excess of those applied to the like domestic 
products.433 The second sentence does require a separate finding of protectionist 
application,, in addition to a finding of directly competitive or substitutable 
productss and dissimilar taxation which is not de minimis." As regards the 
interpretationn of "protective application", the Appellate Body noted in Japan-
AlcoholAlcohol that '[t]his is not an issue of intent. [...] This is an issue of how the 
measuree in question is applied.'** Examining this requires a comprehensive and 
objectivee analysis of the structure and application of the measure in question on 
domesticc as compared to imported products: 

[I]t[I]t  is possible to examine objectively the underlying criteria used in a particular 
taxtax measure, its structure, and its overall application to ascertain whether it is applied 
inin a way that affords protection to domestic products. Although it is true that the aim 
ofof a measure may not be easily ascertained, nevertheless its protective application can 
mostmost often be discerned from the design, the architecture, and the revealing structure 
ofof a measure.*6 

411 AB in EC-Bananas III,  para. 216. 
4 ii AB in EC-Asbestos, para. 100. 
433 AB in Japan-Alcohol, at p. 18-19 
444 Ibid., at p. 24. 
455 Ibid., at p. 28. 
466 Ibid., at p. 29. 
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Thee Appellate Body further noted that the very magnitude of the dissimilar taxa-
tionn in a particular case may be evidence of protective application. Most often, 
theree wil l be other factors that need consideration as well. In conducting this 
inquiry,, panels should give full consideration to all the relevant facts and all the 
relevantt circumstances in any given case. For example, in Canada-Periodicals, 
thee Appellate Body looked inter alia at statements by government officials regard-
ingg the policy objectives pursued by the measure at issue, and found ample 
evidencee that the very design and structure of the measure at issue was such as 
too afford protection to domestic periodicals.47 In Korea-Alcohol, the panel found 
thatt the tax scheme in question had a discriminatory structure, with domestic 
producerss being almost exclusively the beneficiaries, a finding that was upheld 
byy the Appellate Body.4* 

InIn Chile-Alcohol, the Appellate Body made it clear that the objective of Article 
II II  is to 'provide equality of competitive conditions for all directly competitive 
orr substitutable imported products in relation to domestic products, and not 
simplyy for some of these imported products.'49 Therefore, the assessment under 
thee second sentence of Article 111:2 must take into account the whole group 
off  directly competitive or substitutable products, also when it is broader than 
simplyy the products within each fiscal category.50 Likewise, the relative propor-
tionn of domestic versus imported products within a particular fiscal category is 
nott in and of itself decisive as regards the appropriate characterisation of the 
totall  impact of the measure under Article 111:2, second sentence; it is the 
cumulativecumulative consequences of the measure as a whole that wil l be assessed.51 In 
thee same case, the panel had considered the absence of a clear relationship 
betweenn a tax measure and its stated objectives as 'evidence confirming the 
discriminatoryy design, structure and architecture of the measure.'52 On appeal, 
Chilee argued that the panel had been wrong to consider the objectives underly-
ingg the measure. In response, the Appellate Body said that the purposes of a 
measure,, objectively manifested in its design, architecture and structure, are 
'intenselyy pertinent' to whether or not the measure is applied so as to afford 
protection.. The Appellate Body noted that explanations regarding the structure 
off  the tax scheme might have been helpful in understanding what 'prima facie 
appearedd to be anomalies in the progression of tax rates'. Thus, concluding that 
theree is a case of protective application [on the basis of the design and structure 
off  the measure] becomes very difficult to resist in the absence of'countervailing 

ABB in Canada-Periodicals, at p. 31. 

Panell  in Korea-Alcohol, paras. 10.101-102; AB in Korea-Alcohol, para. 150. 

ABB in Chile-Alcohol, para. 111.9. Emphasis in the original. 

Ibid. . 

Ibid.,, para. V.12. Emphasis added. 

Panell  in Chile-Alcohol, para. 7.154. 
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explanations'' and 'effective rebuttal'. The Appellate Body added that it would be 
inappropriatee under Article 111:2, second sentence to examine whether the tax 
measuree is necessary for achieving its stated objectives or purposes. However, 
itt considered that the task of relating the observable structural features of the 
measuree with its declared purposes is unavoidable in appraising whether or not 
thee application of the measure is protective of domestic production.53 

4.2.44 Article 111:4 GATT: National Treatment for Internal 
Regulation n 

(a)) 'Laws, Regulations, and Requirements Affecting their 
Internall  Sale...' 

Consideringg the words 'all laws, regulations and requirements 
affectingg their internal sale, offering for sale, purchase, transportation, distribu-
tionn or use', the material scope of the National Treatment requirement in Article 
111:44 is wide.54 These terms cover basically all laws applicable to a product 
fromm the moment it has entered a country's market, i.e. when all customs 
formalitiess have been fulfilled. This includes national regulations dealing with 
circumstancess that are not product characteristics, such as laws regulating 
openingg hours for retail outlets, general advertising bans, prohibitions on heavy 
goodss vehicles using roads at night, etc. Although such laws in general will 
nott readily be found to treat imports any less favourably than their domestic 
counterparts,, or otherwise to protect domestic production, they are not a priori 
excludedd from the material scope of Article III . Moreover, several GATT and 
WTOO panel reports have found that actions by private parties can constitute 
"requirements""  within the meaning of Article III:4.55 

Ass early as 1958, a GATT panel dealt with an Italian argument as to the scope 
off  the GATT in general, and Article 111:4 m particular. The panel was confronted 
withh an alleged violation of Article 111:4 by Italian measures regarding credits 
forr agricultural machinery. Italy argued the GATT was a trade agreement and its 
scopee was limited to measures governing trade. Therefore, Article 111:4 applied 
onlyy to rules concerned with the actual conditions for the sale, transportation 
etc.,, of the good in question and should not be interpreted extensively. In Italy's 
view,, broadly construing the provisions of Article III would limit the rights of 
GATTT contracting parties in the formulation of their domestic economic policies 
inn a way not contemplated when they accepted the terms of the GATT.s6 The 

533 AB in Chile-Alcohol, paras. V.16-17. 
544 For a comprehensive account of interpretations of the terms in Article III , see GATT (1995}. 
555 See e.g. Canada-FIRA, para. 5.4; EEC-Parts and Components, para. 5.21; panel in Canada-Auto, paras. 

10.1077 and IO-HS-

566 Italy-Agricultural Machinery, paras. 6 and 10. 
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panell  rejected these arguments. It had the impression that Italy's contention 
mightt have been influenced by the different wording of Article 111:4 i n m e 

Frenchh version.57 However, the panel did not go into the question whether this 
textuall  difference could have any implications for the scope of the provision.'8 

Rather,, the panel stated that the fact that the Italian law did not specifically 
prescribee conditions of sale or purchase appeared irrelevant. The intention of 
thee drafters of the GATT was clearly to treat the imported products in the 
samee way as the like domestic products once they had been cleared through 
customs.. Otherwise, indirect protection could be given.59 The panel noted that 
thee drafters of Article III , when they selected the word "affecting", intended to 
coverr in Paragraph 4 not only the laws and regulations which directly governed 
thee conditions of sale or purchase but also any laws or regulations which might  might 
adverselyadversely modify the conditions of competition between the domestic and imported 
productss on the internal market.60 

Moree recently, the WTO panel in the EC-Bananas HI dispute observed that 
thee word "affecting" suggests a coverage of Article 111:4 beyond legislation 
directlydirectly regulating or governing the sale of domestic and like imported products. 
Accordingg to the panel, when assessing the scope of Article 111:4, account should 
alsoo be taken of the Interpretative Note Ad Article III , which clarifies that the 
meree fact that an internal charge is collected or a regulation is enforced in 
thee case of an imported product at the time or point of importation does not 
preventt it from being subject to the provisions of Article III.61 The panel in 
Canada-AutoCanada-Auto stated that the ordinary meaning of the word "affecting" implies a 
measuree that has 'an effect on', which indicates a broad scope of application.62 

Thee implementation panel in US-FSC rejected the argument by the US that 
whenn a generally applicable measure is at issue in Article 111:4, a "meaningful 
nexus""  must be established between the measure and adverse effects on compet-
itivee conditions for a like class of imported products.65 

577 The French text provided that the imported products 'ne seront pas soumis a un traitement moins favorable', 

i.e.. in a negative, prohibitive manner. 
588 It is submitted that the English wording, far from being genuinely imperative as opposed to prohibitive, 

merelyy relates to the location of the negation in the sentence. Instead of'shall be accorded treatment 

noo less favourable', Article 111:4 could have read 'shall not be accorded treatment less favourable'. Given 

thee fact that the panel did not even look at this point, and that Article 111:2, although having a close 

relationshipp with Article 111:4, * s prohibitively worded, this textual issue probably has littl e genuine 

importance. . 
599 Italy-Agricultural Machinery, para. 11. 

Ibid.,, para. 12. Emphasis by the author. 

Panell  in EC-Bananas-HI (Guatemala), para. 7.175. Emphasis added. 

Panell  in Canada-Auto, para. 10.80, referring to the AB report in EC-Bananas III,  para. 220, interpreting 

"affecting""  in GATS Article XVII , and to Italian Agricultural Machinery. 
55 Panel in US-FSC Implementation, para. 8.134. 
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(b)) Focus on Products? 

Too what extent can the sale, offering for sale, etc. of products 
bee affected by laws, regulations and requirements applying to persons and com-
paniess rather than to products? There is a great deal of uncertainty surrounding 
thiss question. Article 111:4 u s es t n e w o rds "the products" and "like products". 
Thee GATT panel in Canada-FIRA observed that generally, 'the national treat-
mentt obligations of Article III of the General Agreement do not apply to foreign 
personss or firms but to imported products and serve to protect the interests of 
producerss and exporters established on the territory of any contracting party'.64 

However,, as demonstrated by Italy-Agricultural Machinery, this does not mean 
thatt laws and regulations not directly bearing on products as such are outside 
thee scope of Article 111:4. Other panel reports confirm that products may also 
bee treated less favourably in terms of this provision by measures addressing 
producerss or importers. In US-Section }}j,  the panel observed that the applicabil-
ityy of Article 111:4 could not be denied because most of the procedures in the 
casecase before it were applied to persons rather than products, since the factor 
determiningg whether persons might be susceptible to Section 337 proceedings 
orr federal district court procedures was the source of the challenged products.65 

InIn spite of the broad scope of "affecting...", a number of GATT panels and 
thee WTO panel in US-Gasoline have taken the view that Article 111:4 prohibits 
thee application on imported products of regulations not relating to the product as 
such.. This view has been referred to as the "product-process distinction".66 Both 
panelss in US-Tuna-Dolphin I and II were unclear as to whether Article III only 
coverscovers measures applied to products, or rather only permits such measures, which 
impliess it also covers other measures but does not permit them.67 The panel in 
US-AutoUS-Auto Taxes observed that for a measure to be subject to Article III, it does 
nott have to regulate a product directly. It only has to affect the conditions of 
competitionn between domestic and imported products.68 The panel considered 
thatt since conditions of competition could easily be modified by regulations 
appliedd directly to producers or importers and not to a product, the direct 
applicationn of a regulation to a producer did not mean that the regulation 
couldd not "affect" the product's conditions of competition.69 However, when 
confrontedd with other measures, the same panel took a different approach. In 
aa textual analysis of Article III, the panel observed that the activities listed in 

644 Canada-FIRA, para. 6.5. 
55 US-Section 337, para. 5.10. 

Hudecc {2000); Howse and Regan (2000). 
77 These panels are more extensively discussed in Section 5.4. 

US-AutoUS-Auto Taxes, unadopted, para. 5.45. 
99 Ibid., referring to US-Section 337, para. 5.10. 
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Articlee 111:4 (sale> offering for sale, etc.) 'relate to the product as a product, from 
itss introduction into the market to its final consumption. They do not relate 
directlyy to the producer'.70 

Thee panel noted that a similar principle underlies the treatment of taxes 
underr Article 111:2. Referring to the 1970 GATT Working Party Report on 
Borderr Tax Adjustments, the panel noted that the domestic taxes permitted to 
bee applied to imports in that Report were based on factors directly related to the 
product,, while those that could not be so applied were not directly related to 
thee product, but to other factors, such as the income of the producer.71 The 
panell  considered that this 'limitation on the range of domestic policy measures 
thatt may be applied also to imported products' reflected one of the central 
purposess of Article III , i.e. to ensure the security of tariff bindings. Contracting 
partiess could not be expected to negotiate tariff commitments if these could 
bee frustrated through the application of measures affecting imported products 
subjectt to tariff commitments and triggered by factors unrelated to the products 
ass such. If it were permissible to justify under Article III  less favourable treatment 
too an imported product on the basis of factors not related to the product as 
such,, Article III would not serve its intended purpose.72 These considerations 
confirmed,, in the view of the panel, the fact that Article 111:4 'd°es n ot permit' 
treatmentt of an imported product less favourable than that accorded to a like 
domesticc product based on factors not directly relating to the product as such. 
Thus,, to the extent that treatment under the US measure was based on factors 
relatingg to the control or ownership of producers or importers, it could not 
'in'in accordance with Article IIL4 be applied in a manner that also accorded less 
favourablee treatment to products of foreign origin'.7' 

InIn US-Gasoline, The panel observed that the Gasoline Rule distinguished 
betweenn refiners on the one hand, and importers and blenders on the other, 
whichh affected the treatment of imported gasoline with respect to domestic 
gasoline.. This distinction was related to certain differences in the characteristics 
off  refiners, blenders and importers, and the nature of the data held by them. 
However,, the panel observed, 'Article 111:4 of the General Agreement deals 
withh the treatment to be accorded to like products; its wording does not allow 

700 Ibid., para. 5.52. Emphasis added. 
711 Ibid., para. 5.52, referring to the Report of the Working Party on Border Tax Adjustments, BISD 18S/97. 

Thee panel asserted that the Working Party had interpreted Article 111:2 as permitting the application of 

domesticc taxes to imports only when the taxes were directly levied on products. However, the Working 

Partyy had only noted that 'there was convergence of views to the effect that certain taxes that were not 

directlyy levied on products were not eligible for border tax adjustment.' Working Party Report, para. 14. 

Emphasiss added. See further Section 5.4. 
711 Ibid., para. 5.53. Emphasis added. 
733 Ibid., para. 5.54. Emphasis added. 
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lesss favourable treatment dependent on the characteristics of the producer and 
thee nature of the data held by it.'74 The panel noted that in US-Beer, a tax 
regulationn according less favourable treatment to beer on the basis of the size 
off  the producer had been rejected.75 Although this finding had been made 
underr Article 111:2 concerning fiscal measures, the panel considered that the 
samee principle applied to regulations under Article 111:4. Accordingly, it rejected 
thee US argument that the requirements of Article 111:4 had been met because 
importedd gasoline was treated similarly to gasoline from similarly situated 
domesticc parties.76 

(c)) "Lik e Products" 

Whetherr products are in fact "like" is of obvious importance in 
thee context of Article 111:4. Imported products that are not "like" domestic prod-
uctss do not have to be treated "not less favourably" than those domestic products. 
Therefore,, the narrower the term "like" is interpreted, the less the treatment 
off  imports under national regulations will be scrutinised under Article III , and 
thee more room there wil l be for national regulatory autonomy. The term "like 
products""  occurs in various GATT and WTO provisions, and does not neces-
sarilyy have the exact same meaning in those different provisions.77 A 1970 
Workingg Party on Border Tax Adjustments concluded that problems arising 
fromm the interpretation of the terms should be examined on a case-by-case 
basis.. The Working Party suggested 'some criteria' for determining whether 
productss qualified as "like" products, which included the product's end-uses in 
aa given market; consumers' tastes and habits, which change from country to 
country;; and the product's properties, nature and quality.78 Often, in addition 
too the criteria mentioned by the 1970 Working Party, the tariff classification of 
productss has played a part in "likeness" assessments.79 However, in the context 
off  tax measures, the WTO Appellate Body has observed that tariff bindings that 
includee a wide range of products are not a reliable criterion for determining or 
confirmingg product "likeness" under Article 111:2.8o This could be relevant to 

744 Panel in US-Gasoline, para. 6.11. 
755 Referring to US-Beer, para. 5.19. 
766 Panel in US-Gasoline, para. 6.11. 
777 See GATT (1995) at 35: The Preparatory Committee stated that 'the expression had different meanings 

inn different contexts of the Draft Charter'. As noted by Jackson (1969) at 259, the terms "lik e products" 

appearr in Articles I:i , II:2(a), 111:2 and 4, Vl:i(a) and (b), IX:i , XI:2(c), XIII:i , and XV1:4. "Lik e commod-

ity" ,, "lik e merchandise", and "like or competitive products" occur in Articles VI7, VII:2 , and XIX:i , 

respectively.. The term "like" also features in a number of other WTO Agreements. 
788 Report of the Working Party on Border Tax Adjustments, B1SD 18S/97, at 102. 
799 See e.g. EEC-Food Proteins, paras. 4.1-4.2, Japan-Alcohol 1987, para. 5.6; panel in US-Gasoline, para. 6.9. 
8 00 AB in Japan-AlcoholTaxes, at p. 25. 
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likenesss determinations under Article III 4 too. GATT panels, as well as WTO 
panelss and the Appellate Body, have stated that "likeness" cannot be generally 
defined,, and have taken a case-by-case approach, based on the above criteria.81 A 
differentt approach to "likeness" takenn by two GATT panels that took into account 
thee objectives of regulatory distinctions in order to determine whether products 
aree "like", known as the "aim and effect" test, appears not to have been accepted 
underr GATT 1994.82 

Whenn interpreting "like" in the first sentence of Article 111:2, the Appellate 
Bodyy in Japan-Alcohol used the following metaphor to illustrate its view of the 
"likeness""  concept: 

...there...there can be no one precise and absolute definition of what is "like". The concept 
ofof "likeness" is a relative one that evokes the image of an accordion. The accordion of 
"likeness""likeness" stretches and squeezes in different places as different provisions of the WTO 
AgreementAgreement are applied. The width of the accordion in any one of those places must 
bebe determined by the particular provision in which the term "like" is encountered as 
wellwell as by the context and the circumstances that prevail in any given case to which 
thatthat provision may apply.83 

Thee interpretation of "like products" in Article 111:4 w as extensively discussed 
inn the EC-Asbestos dispute. The panel in that dispute analysed the 'properties, 
naturee and quality' of the products at issue, noting that these have to be evalu-
atedd with a view to market access. Even if the structure or chemical composition 
off  the products compared was different, the panel found "likeness", seemingly 
focusingg on the similarity of the products' "end-uses". It found other criteria, 
suchh as consumers' tastes and habits or tariff classification, irrelevant or not 
decisive,, and declined to introduce the element of the risk of the products in 
thee likeness determination.84 EC-Asbestos provided the Appellate Body with its 
firstfirst opportunity to interpret the "likeness" issue in the specific context of Article 
111:4.. The Appellate Body reiterated the image of an accordion it had evoked in 
Japan-Alcohol,Japan-Alcohol, and noted that three interpretative issues must be resolved: the 
relevantt characteristics or qualities; the degree or extent to which products must 
shareshare qualities or characteristics in order to be "like"; and from whose perspective 
"likeness""  should be judged.*5 

811 See e.g., Germany-Sardines, at 57; Australia-Ammonium Sulphate, at 191; and more recently, e.g. 

US-Superfund,US-Superfund, para. 5.1.1, and Japan- Alcohol 1987, para. 5.5. 
822 See Section 5.3.3. 
833 AB in Japan-Alcohol, at p. 23. 
844 Panel in EC-Asbestos, paras. 8.112-8.150. See Wiers (2001). 
855 AB in EC-Asbestos, paras. 88 and 92. 
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Thee Appellate Body recalled its narrow interpretation of "like" in the first 
sentencee of Article 111:2 in Japan-Alcohol. However, it pointed to the textual 
differencee between paragraphs 2 and 4 of Article III . This led the Appellate Body 
too the conclusion that the 'accordion of likeness stretches in a different way in 
Articlee lll:^.' se In its view, if "like" were to be interpreted just as narrowly in 
paragraphh 4 as it had been interpreted in paragraph 2, Members could protect 
theirr production by regulatory means while they were prevented from doing 
soo by taxation, which would be incongruous. Thus, in the absence of a second 
sentencee in paragraph 4, "like" in that paragraph has a wider meaning than 
inn paragraph 2, although not broader than the combined product scope of 
thee two sentences of paragraph 2.87 The Appellate Body further remarked that 
thee general principle in Article III: i has particular contextual significance in 
interpretingg Article 111:4. I n i t s view> "like" in Article IIL 4 is to be interpreted 
ass applying to products in a competitive relationship in the marketplace. Thus, a 
determinationn of "likeness" under Article 111:4 is fundamentally a determination 
aboutt the nature and extent of a competitive relationship between and among 
products.'888 Admitting that by thus interpreting "likeness", it gave Article 111:4 
aa 'relatively broad product scope', the Appellate Body added that if two products 
aree "like", that does not in itself mean that a measure is inconsistent with Article 
111:4.. The other element, "less favourable treatment", must still be established.89 

Beforee assessing the panel's "likeness" findings in the actual dispute, the 
Appellatee Body referred to the four general criteria developed in the GATT 
andd the WTO, while slightly rephrasing them.9° The Appellate Body noted that 
thesee criteria do not form a closed list and are often interrelated. At the same 
time,, it criticised the panel for not having examined the evidence 'relating to 
eacheach of those criteria and, then, weighed all of that evidence, along with any 
otherr relevant evidence, in making an overall determination' of likeness.91 It 
alsoo criticised the panel for having used arguments relating to end-uses for its 
conclusionn on properties.?2 The Appellate Body further overturned the panel's 

Ibid.,, paras. 94-96. 
77 Ibid., para. 99. 

888 Ibid., paras. 93 and 99. Emphasis added. 
899 See the AB's obiter dictum on less favourable treatment quoted in Section 4.2.4, and the discussion 

inn Section 5.3.3. 
900 AB in EC-Asbestos, para. 101: (1) physical properties (including nature and quality), (2) the extent 

too which the products are capable of serving the same or similar end-uses; (3) the extent to which 

consumerss perceive and treat the products as alternative means of performing similar functions in 

orderr to satisfy a particular want or demand (in short, consumers' tastes and habits); and (4) tariff 

classification. . 
911 Ibid., para. 109. Emphasis in the original. 
922 Ibid., paras. 110-111. 
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refusall  to introduce "risk" as a factor into the analysis of physical properties 
off  products as part of the "likeness" assessment. It observed that no evidence 
shouldd be a priori  excluded from a panel's examination of "likeness". On the 
contrary,, evidence relating to health risks may be pertinent to both physical 
propertiess and consumers' tastes and habits.95 Noting that chrysotile asbestos 
fibresfibres are carcinogenic and the fibres whose "likeness" is examined are not, 
orr at least not to the same extent, the Appellate Body did not see how 'this 
highlyy significant physical difference' could not be a consideration in examining 
physicall  properties.94 The Appellate Body noted that in cases where the products 
att issue are physically quite different, in order to overcome this indication that 
productss are not "like", 

aa higher burden is placed on complaining Members to establish that, despite 
thethe pronounced physical differences, there is a competitive relationship between the 
productsproducts such that all of the evidence, taken together, demonstrates that the products 
areare "like" under Article IIL4 of the GATT1^4.^ 

InIn establishing this competitive relationship, the second and third criteria for 
"likeness",, i.e. end-uses and consumers' tastes and habits, are highly relevant 
evidence.. A panel cannot conclude that products are "like" if their properties 
aree very different without examining consumers' tastes and habits.96 Having 
overturnedd the panel's assessment and findings of "likeness", the Appellate Body 
completedd the analysis itself, concluding that the appellant, Canada, had not met 
itss burden of proving that the products at issue were "like".97 Interestingly, in a 
"concurringg statement", one of the members of the Appellate Body noted that 
inn his view the Appellate Body should have gone a step further by finding that 
thee products at issue were not "like" on the basis of their physical differences 
inn terms of carcinogenity. This definitive characterisation of the products as not 
"like""  in his view 'may and should be made even in the absence of evidence 
concerningg [...] end-uses and consumers' tastes and habits.' It was difficult for 
himm to imagine how evidence relating to the economic competitive relationship 
reflectedd in those criteria could 'outweigh and set at naught' the physical diffe-
rencess between the products if one of them has been scientifically proven 
too be potentially lethal.98 This further step of turning the physical properties 
criterionn into a decisive one irrespective of the other criteria was not taken 

955 Ibid., para. 113. 
9 44 Ibid., para. 114. 
955 Ibid., para. 118. Emphasis in the original. 
9 66 Ibid., para. 121. 
977 Ibid., paras. 141 and 147. 
9 88 Ibid., para. 152. 
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byy the Appellate Body, he added, because of the other members' conception 
off  the "fundamental", perhaps decisive, role of economic competitive relation-
shipss in determining "likeness" under Article 111:4. He disagreed with such a 
"fundamentally""  market-based interpretation of "likeness".99 

Thee implementation panel in US-FSC viewed the principal purpose of the 
"lik ee product" inquiry under Article 111:4 of the GATT 1994 as 'ascertaining 
whetherr any formal differentiation in treatment between an imported and a 
domesticc product could be based upon the fact that the products are different 
-i.e.. not like- rather than on the origin of the products involved.' It observed 
thatt the mere fact that a good is of US origin does not render it "unlike" an 
importedd good.100 

(d)) "Treatment No Less Favourable" 

Regardingg the interpretation of the words "treatment no less 
favourable",, the panel in Italy-Agricultural Machinery noted that the intent of the 
drafterss was to provide equal conditions of competition once goods had been 
clearedd through customs.101 The panel in US-Section }}j  noted that the words 
"treatmentt no less favourable" are an expression of the underlying principle of 
equalityy of treatment of imported products, and that '[t]he words "treatment no 
lesss favourable" in paragraph 4 call for effective equality of opportunities for 
importedd products'.102 The panel noted that a previous panel had found that 
thee purpose of the first sentence of 111:2 on internal taxation is to protect 
'expectationss on the competitive relationship between imported and domestic 
products'.1033 In the panel's view, Article 111:4, which is the parallel provision of 
Articlee III dealing with the non-charge elements of internal legislation, had to be 
construedd as serving the same purpose. The potential impact of laws, regulations 
orr requirements is decisive, rather than their actual consequences for specific 
importedd products.104 The requirement of Article 111:4 is addressed to 'relative 
competitivee opportunities created by the government in the market, not to the 
actuall  choices made by enterprises in that market.'105 Thus, a measure capable 
off  resulting in less favourable treatment of like imported products may infringe 
Articlee III:4.IOD 

9 99 Ibid., para. 154: T he necessity or appropriateness of adopting a "fundamentally" economic interpreta-

tionn of the "likeness" of products under Article 111:4 of GATT 1994 does not appear to me to be free 

fromm substantial doubt.' 
1000 Panel in US-FSC Implementation, paras. 8.132-133. 
1011 Italy-Agricultural Machinery, para. 13. 
1022 US-Section WJ, para. 5.11. See also Canada-Beer U, para. 5.5; US-Beer, para 5.30. 
1033 Ibid., referring to US-Superfund. Emphasis by the author. 
1044 US-Section 557, para. 5.13. Emphasis by the author. 
1055 US-Malt Beverages, para. 5.31. 

EC-Oilseeds,EC-Oilseeds, paras. 140-141; panel in Canada-Auto, para. 10.78. 
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Alsoo in US-Section 337, the panel made it clear that in its view, dejure 
differencee of treatment between imports and like domestic products does not 
necessarilyy lead to less favourable treatment: 

OnOn the one hand, contracting parties may apply to imported products different 
formalformal legal requirements if doing so would accord imported products more favourable 
treatment.treatment. On the other hand, it also has to be recognised that there may be cases 
wherewhere application of formally identical legal provisions would in practice accord less 
favourablefavourable treatment to imported products and a contracting party might thus have 
toto apply different legal provisions to imported products to ensure that the treatment 
accordedaccorded them is in fact no less favourable.107 

Thus,, according to the panel, in cases of formally different treatment, it has to 
bee assessed whether or not such differences in the applicable legal provisions do 
orr do not accord less favourable treatment to imported products. Given that the 
underlyingg objective is to guarantee equality of treatment, it is incumbent on the 
contractingg party applying differential treatment to demonstrate that, in spite 
off  such differences, the no less favourable treatment standard of Article III is 
beingg met.108 Apparently ignoring the findings in US-Section 337, the WTO 
panell  in Korea-Beef found that any regulatory distinction based exclusively on 
criteriaa relating to the nationality or origin of products is incompatible with 
Articlee 111:4.'°9 The Appellate Body reversed this finding, emphasising that a 
measuree whose treatment of imported products is different from that accorded to 
likee domestic products is not necessarily inconsistent with Article 111:4. ^ *s t n e 

competitivee conditions that are decisive: 

AA formal difference in treatment between imported and like domestic products is 
thusthus neither necessary, nor sufficient, to show a violation of Article IIL4. Whether 
oror not imported products are treated "less favourably" than like domestic products 
shouldshould be assessed instead by examining whether a measure modifies the conditions of 
competitioncompetition in the relevant market to the detriment of imported products."0 

Thee Appellate Body in this case focused on 'the fundamental thrust and effect of 
thee measure itself, and concluded that the conditions of competition had indeed 
beenn modified to the disadvantage of imported products.1" The implementation 

1077 US-Section 337, para. 5.n. Emphasis added. 
1088 Ibid. 
1099 Panel in Korea-Beef, para. 627. 
1100 AB in Korea-Beef, para. 137. 
1111 Ibid., paras. 142-148. 
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panell  in US-FSC also emphasised that a formal difference in treatment does 
nott necessarily amount to less favourable treatment, and that the analysis does 
nott stop there. It found that the measure at issue created an incentive to use 
domesticc rather than imported goods, which inherently advantaged domestic 
goods,, and thereby concluded that there was a case of less favourable treat-
ment."2 2 

Bothh in relation to Article 111:2 and Article 111:4, i*  n as been established that 
thee actual trade effects of a disputed measure are not a decisive criterion in 
determiningg whether the requirements of these provisions have been met in a 
givenn case.1'3 In UrS-Section 337, the panel remarked that the no less favourable 
treatmentt requirement of Article 111:4 has to be understood as being applicable 
too each individual case of imported products. The panel rejected any notion 
off  balancing the more favourable treatment of some imported products against 
thee less favourable treatment of other imported products."4 This observation 
wass repeated and concurred with by the WTO panel report in the US-Gasoline 
dispute."55 It is recalled that although Article III: i informs Article 111:4, a deter-
minationn of whether there has been a violation of Article 111:4 does n ot require 
aa separate consideration of whether a measure affords protection to domestic 
production."6 6 

Inn EC-Asbestos, the Appellate Body made interesting remarks on the issue of 
"lesss favourable treatment", although it did not rule on the issue in the particular 
casee before it. Having said that "like" in Article 111:4 covers a potentially broad 
rangee of products, the Appellate Body emphasised the significance of the other 
conditionn in Article 111:4, i-e- l e ss favourable treatment. The Appellate Body 
statedd that the term "less favourable treatment" expresses the general principle 
inn Article III: i and added that: 

IfIf  there is "less favourable treatment" of the group of "like" imported products, 
therethere is, conversely, "protection" of the group of "like" domestic products. However, a 
MemberMember may draw distinctions between products which have been found to be "like", 
without,without, for this reason alone, according to the group of "like" imported products "less 
favourablefavourable treatment" than that accorded to the group of "like" domestic products."7 

Inn the implementation dispute in US-FSC, the US argued that there must be 
evidencee that any particular 'class of imported goods' wil l be accorded less 

" 22 Panel in US-FSC Implemcntation, paras. 154-158. 
1,33 AB in Japan-Alcohol, at p. 16; panel in EC-Bananas III  (ECU), para. 7179. 
1144 US-Section j^y, para. 5.14. 

" 55 Panel in US-Gasoline, para. 6.14. 
1166 AB in EC-Bananas III,  para. 216. 

" 77 AB in EC-Asbestos, para. 100. Emphasis in the original. 
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favourablee treatment than a 'class of like domestic products'. The US further 
contendedd that in cases of a generally applicable measure, evidence must be 
introducedd to establish a "meaningful nexus" between the measure and adverse 
effectss on competitive conditions for a like class of imported goods. The panel 
rejectedd these arguments in the context of the "likeness" issue, but they appear 
too refer to all the aspects of Article 111:4 discussed above, i.e. the kind of 
measuress covered by Article 111:4, "likeness", and "less favourable treatment". 
Thee measure at issue was explicitly based on product origin. 

4.33 Article XI GATT: Prohibition of Quantitative Restrictions 

Articlee XI is the principal provision of the four GATT Articles 
containingg obligations regarding quantitative restrictions.1'8 The text of Article 
XII  GATT is found in the Annex to this work. The second paragraph of Article XI 
containss a number of exceptions to the general prohibition in the first paragraph, 
forr (a) temporary export prohibitions or restrictions to prevent or relieve critical 
shortages,, (b) import and export prohibitions or restrictions necessary to the 
applicationn of standards or regulations for the classification, grading or market-
ingg of commodities in international trade,"9 and (c) import restrictions on agri-
culturall  or fisheries products necessary to enforce government action to restrict 
domesticc production or marketing, to remove temporary domestic surpluses, or 
too restrict the production of animal products. During the preparations leading 
too the GATT and the Havana Charter, the principal prohibition of quantitative 
restrictionss was relatively undisputed.120 A general ban was laid down in Article 
XI ,, albeit accompanied by a number of exceptions in the same Article, and 
byy a number of specific provisions dealing with balance-of-payments problems 
(seee Articles XII and XIV GATT). No amendments were proposed to the first 
paragraphh containing the general prohibition.'21 The discussions focused on the 
widthh of the exceptions to the principal prohibition in the second paragraph, 
withh countries taking positions closely related to the relative importance of their 
agriculturall  sectors. 

1188 The others are Article XII , providing an exception to Article XI for balance-of-payments reasons; Article 

XIII ,, requiring non-discrimination in the application of quantitative restrictions enacted in accordance 

withh the exceptions in Article XI; and Article XIV , providing an exception to Article XII I in certain 

balance-of-paymentss circumstances. 
1199 According to Jackson (1969) at 317, this exception refers to measures such as orderly marketing 

arrangements. . 
1200 However, a number of developing countries (India, the Phillipines, and a number of South-American 

countries)) and Western European countries (mainly France, whose economy had been ravaged by the 

Secondd World War) felt the need to apply quotas for reasons of economic development. 
1211 See document E/CONF.2/C.3/54. 
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Thee decisive criterion in assessing whether Article XI:i is being infringed 
appearss to be whether the measure prevents the importation (or exportation) of 
goodss as such.122 Article XI applies 'to all measures instituted or maintained 
{...]]  prohibiting or restricting the importation, exportation, or sale for export 
off  products [...]'."3 Whereas 'made effective through quotas, import or export 
licences'' seems to be sufficiently clear, the words 'other measures' call for a 
furtherr definition. Such measures may consist of, for example, outright import 
orr export prohibitions, or import or export restrictions other than quotas.124 

Theyy may also take the form of minimum price systems, allowing imports only 
abovee a certain price.125 'Other measures' have also been interpreted to include 
restrictionss made effective through an import monopoly.126 However, where 
statee monopolies extend to both importation and distribution, the distinction 
betweenn measures on importation and internal measures may blur, as illustrated 
byy the Canada-Beer I panel report, discussed infra.'27 The scope of Article XI 
explicitlyy excludes 'duties, taxes and other charges' instituted or maintained 
'onn the importation'(or exportation) of products. Thus, whereas Article II:i(b) 
prohibitss a\\ fiscal barriers to importation in excess of those agreed upon in the 
tarifff  schedules, Article XI prohibits all non-fiscal barriers to importation.12® The 
delimitationn between Articles XI and III is discussed infra.'29 

Despitee the general prohibition, quantitative restrictions have in reality 
persistedd throughout GATT history, albeit that they have increasingly adopted 

1222 Canada-FIRA, para. 5.14: The panel observed that purchase undertakings do not prevent the importa-

tionn of goods as such, and reached the conclusion that they are not inconsistent with Article XI:i . 
1133 Panel in India-Quantitative Restrictions, para. 5.128, referring to Japan-Trade in Semi-conductors, para. 

104. . 
1144 An example of an import prohibition is the American measure at issue in the US-Tuna-Dolphin cases. 

Ann example of a restriction other than a quota is an import restriction by way of a sanction or retaliation, 

whichh wil l be contrary to Article XI if not sanctioned by other WTO provisions (such as the Dispute 

Settlementt Understanding). Cf. the 1950 Report of the Working Party on 'The Use of Quantitative 

Restrictionss for Protective and Commercial Purposes', cited in GATT (1995) at 324. 
1255 See e.g. EEC-Fruits and Vegetables, para. 4.9. 
1266 Japan-Restrictions on Imports of Certain Agricultural Products, para. 5.2.2.2. 
1277 See Section 4.3.1. 
122 There is a difference in wording between 'duties, taxes or other charges' in Article XI on the one hand, 

andd 'ordinary customs duties' and 'all other duties and charges' in Article II:i(b) on the other. According 

too Jackson, there are no travaux prtparatoires nor any GATT practice to suggest that the scope of the 

Articl ee XI phrase was meant to differ from the complement of the scope of the reference in Article 

II:i(b) .. Jackson, (1969), at 315. 
1299 See Section 4.3.1, and with regard to the special case of measures based on production and processing 

methods,, Section 5.4. 
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inn the guise of voluntary export restraints and orderly market arrangements.130 

However,, contrary to those which are specifically allowed under the exceptions 
laidd down in the GATT, such persisting quotas have not been given legal status. 
Thee absolute character of the prohibition in Article XI was explicitly confirmed 
byy a GATT panel in 1983, rejecting an argument by the European Community 
thatt 'quantitative restrictions had become a general problem and had gradually 
comee to be accepted as negotiable, and that Article XI could not and had never 
beenn considered to be a provision prohibiting residual restrictions irrespective 
off  the circumstances specific to each case'.131 Voluntary export restraints and 
orderlyy market arrangements are now explicitly prohibited by the WTO Safe-
guardss Agreement.132 

Generally,, whether or not there is an import restriction or prohibition is not 
aa contentious issue, apart from cases where it is unclear whether Article XI or 
Articlee III is applicable. Accordingly, the discussion in Article XI cases usually 
focusess not on whether that Article has been infringed, but on the possible 
justificationss of the infringement under the specific exceptions in Article XI 
itselff  and/or the general exceptions, mainly to be found in Article XX. Trade-
environmentt disputes involving Article XI have often addressed trade in fish. 
GATTT panels have dealt with tuna import restrictions,133 salmon and herring 
exportt restrictions,13'' and tuna import prohibitions,135 and WTO disputes have 
arisenn over salmon quarantine measures,136 and shrimp import restrictions.137 

Otherr measures concerned import restrictions on cigarettes,13*  and a prohibition 
off  asbestos and asbestos products.139 

4.3.11 Relationship Between Article XI and Article II I 

Articlee XI complements Article 111:4, which addresses "internal 
regulations",, i.e. non-fiscal restrictions affecting products once they have been 
imported.imported. Article HI and XI 'essentially have the same rationale, namely to 
protectt expectations of the contracting parties as to the competitive relationship 
betweenn their products and those of the other contracting parties.'140 Sometimes, 

1300 See on such measures Petersmann (1988). 
1311 EEC- Imports from Hong Kong, paras. 15 and 28-31. 
1Jii Article 11.1(b) Safeguards Agreement. 
1333 US-Tuna 19&2. 
1344 Canada-Herring and Salmon. 
1355 US-Tuna-Dolphin I and II, unadopted. 
1366 Panel in Australia-Salmon, paras. 4.227-3iand 8.185, a n a A B m Australia-Salmon, paras. 97-105. 
1377 Panel in US-Shrimp-Turtle, paras. 5.162-9. 
1388 Thailand-Cigarettes. 
1399 Panel and AB in EC-Asbestos. 
1400 US-Superfund, para. 5.2.2; EC-Oilseeds, para. 150. 
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itt is difficult to decide whether a national measure is to be properly assessed 
underr Article III or XI GATT. Simply put, "border measures" are dealt with 
underr Article XI, while "internal measures" are assessed under Article III . How-
ever,, many national laws and regulations comprise both "border" and "internal" 
aspects.. Should these be separated into parts to be assessed under Article III 
andd parts to be assessed under Article XI, or should they be treated in their 
entirety?? Could Articles III and XI be cumulatively applicable, or are they mutu-
allyy exclusive? The relationship between Articles XI and III is important because 
off  the different nature of the requirements which these provisions contain. If 
aa measure falls within the scope of Article XI, it is in principle prohibited and 
recoursee to exceptions to justify it is needed. If a measure falls within the scope 
off  Article III , the complaining party wil l still have to make a case that the 
requirementt not to provide imports with less favourable treatment than their 
likee domestic counterparts is being violated. Only then wil l possible justifica-
tionss come into play. In determining whether Article III or Article XI covers a 
measure,, the Note Ad Article III must be taken into account, which stipulates 
thatt internal measures enforced upon imports at the border may still fall under 
Articlee 111."»1 

Withinn the realm of fiscal measures, the delimitation between duties or 
chargess covered by Article II and internal taxes covered by Article 111:2 has been 
interpretedd according to a rather formal criterion: 'The relevant fact, according 
too the text of these provisions, is not the policy purpose attributed to the charge 
butt rather whether the charge is due on importation or at the time or point 
off  importation or whether it is collected internally.'142 Panels and the Appellate 
Bodyy have been less clear about the delimitation of regulatory border and inter-
nall  measures. In Canada-FIRA, the panel noted that the GATT distinguishes 
betweenn measures affecting the "importation" of products, which are regulated 
inn Article XI:i , and those affecting "imported products", which are dealt with 
inn Article III . According to the panel, if Article XI :i were interpreted broadly 
too cover also internall  requirements, Article III would be partly superfluous. 
Moreover,, the exceptions to Article XI:i , in particular those contained in Article 
XI:2,, would also apply to internal requirements restricting imports, which would 
bee contrary to the basic aim of Article III . The panel did not find any evidence 
justifyingg such an interpretation of Article XI, either in the travaux préparatoires 
off  the General Agreement or in previous cases.143 

However,, in other cases, panels have been less clear about the relationship 
betweenn Article II I and XI. A number of GATT dispute settlement reports 

141141 For the text of the Note Ad Article III, see the Annex to this work. 
1422 EEC-Parts and Components, para. 5.6. 
1433 Canada-FIRA, para. 5.14. 
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havee addressed both Article III and XI in the context of the same measure.'44 

Inn US-Spring Assemblies, the panel considered both Articles III and XI to be 
relevant,, but did not choose between the two.145 A second panel that addressed 
thee same US legislation applied Article 111:4 t o m e measure and did not consider 
Articlee XL The panel, referring to the Note Ad Article III , noted that the fact 
thatt the Section 337 legislation was being used as a means of enforcing US 
patentt law at the border did not 'provide an escape from the applicability of 
Articlee III:4'.146 

Inn Canada-Beer I, the panel considered that in the case of enterprises enjoy-
ingg a monopoly of both importation and distribution in the domestic market, 
thee distinction normally made by the GATT between restrictions affecting the 
importationn and restrictions affecting imported products had lost much of its 
significance,, since both types of restriction could be made effective by means 
off  a decision by the monopoly.'47 The panel suggested that both Articles XI and 
111:44 could be applicable to one and the same measure.'48 The 1992 follow-up 
panell  Report on persisting Canadian measures (Canada-Beer II) did not bring 
thee required clarity. The panel ex officio applied Article III to Canadian listing 
requirements,, while the complainant had alleged an infringement of Article 
XII  only.'49 Moreover, Canada now considered Article 111:4 t o be applicable to 
provinciall  restrictions on access to points of sale that had been found to be 
inconsistentt with Article XI in Canada-Beer I. The panel 'saw great force in 
thee argument that the restrictions on access to points of sale were covered by 
Articlee 111:4'. However, the panel considered it unnecessary to choose between 
Articlee XI:i or 111:4 anc^ simply concluded that the restrictions were contrary to 
thee GATT in general.'50 

Inn US-Tuna-Dolphin I, Mexico argued that the US tuna embargo was a 
quantitativee restriction prohibited by Article XI. While the US did not disagree, 

1444 In other disputes, both provisions have been invoked, but not with regard to the same measures. These 

weree Australia-Ammonium sulphate, which decided that neither Article II I nor XI were applicable to a 

subsidy;; Thailand-Cigarettes, which applied Article 111:2 to a tax and Article XI to an import restriction; 

andd Bananas II, unadopted, which applied Article III to the allocation of import licences and Article 

XII  to a tariff quota. 
1455 Instead, the panel went straight to Article XX(d). US-Spring Assemblies, paras. 49-50. On this case, see 

Klabberss (1992). 
1466 US-Section337, para. 5.10. 
1477 Canada-Beer I, para. 4.24, referring to the Note Ad Articles XI, XII , XIII , XIV and XVIII , which provides 

thatt throughout these Articles, the terms "import restrictions" and "export restrictions" include 'restric-

tionss made effective through state-trading operations'. 
1488 Ibid., paras. 4.25-.26. 
1499 Canada-Bur II, para. 5.4. 
1500 Ibid., paras. 5.6 and 5.7. 
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itt also contended that its measures were internal regulations enforced at the 
timee or point of importation under Article 111:4 a n c^ t ne Note Ad Article III . The 
panell  observed that the text of the Note Ad Article III suggests that 'this Note 
coverscovers only measures applied to imported products that are of the same nature as 
thosee applied to the domestic products, such as a prohibition on importation of a 
productt which enforces at the border an internal sales prohibition applied to both 
importedd and domestic products.'151 Although suggesting that the US measures 
violatedd Article III if covered by that provision, the panel went on to conclude 
thatt the US tuna embargo did not constitute internal regulations covered by the 
Notee Ad Article III , and assessed the measure under Article XI.'52 

Underr the WTO dispute settlement procedures, the EC as a defendant in 
EC-BananasEC-Bananas III  clearly stated that in its view, Articles III and XI were mutually 
exclusive.. However, neither the panel nor the Appellate Body specifically went 
intoo the matter of the delimitation between Articles XI and III ; both thought the 
measuress at issue were internal measures falling within the scope of Article III 
ratherr than XI.1'3 In EC-Hormones, the question of the relationship between Arti-
cless III and XI arose again in one of the complainants' arguments.154 However, it 
wass not addressed by the panel and the Appellate Body, since the panel decided 
too assess the EC measures at stake exclusively under the SPS Agreement.1" 

Inn EC-Asbestos, the measure at issue consisted of a prohibition to produce, 
import,, market, sell, offer or transfer asbestos and asbestos-containing products. 
Thee complainant, Canada, argued that the part of the measure imposing an 
importt ban should be assessed under Article XI. The panel made it clear that a 
measuree prohibiting both the domestic production of a material and its importa-
tionn is covered by the Note Ad Article III . The fact that domestic production 
noo longer existed did not cause the measure to fall under Article XI.156 The 
regulationss applicable to domestic products and foreign products led to the same 
result:: the halting of the spread of asbestos and asbestos-containing products on 
Frenchh territory.1'7 The panel further considered that the wording of the Note Ad 
Articlee III and the practice under GATT 1947 did not support the view that an 
identicalidentical measure must be applied to the domestic product and the like imported 
productt if the measure applicable to the imported product is to fall under Article 
III. 1'88 Without referring to the panel's reference to 'measures of the same nature' 

1511 US-Tuna-Dolphin I, unadopted, pira. 5.11. Emphasis added. 
1511 Ibid., para. 5.14. See also Section 5.4. 
1533 Panel in EC-Bananas III  (GTM), para. 7.177; AB in EC-Bananas III,  para. 211. 
1544 Panel in EC-Hormones (CND), paras. 4.304 and 4.337. 
1555 Ibid., paras. 8.272-73 (US); paras. 8.275-76 (CND). 
155 Panel in EC-Asbestos, para. 8.91. 
1577 Ibid., para. 8.92. 
1588 Ibid., para. 8.93. 
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inn US-Tuna-Dolphin I, the panel observed that the word "and" in the Note Ad 
Articlee III does not have the same meaning as 'in the same way as'.159 The panel 
consideredd that US-Section 33J supported its view, and that Canada-Beer I did not 
confirmm the non-applicability of Article 111:4 t 0 m e Pa rt 0I* an internal measure 
dealingg with the treatment of imported products. At most, it could confirm the 
applicationn of both provisions.160 The panel decided, however, that it was outside 
itss terms of reference to decide on a claim for the cumulative application of 
Articless 111:4 anc*  XI. l5r These issues were not appealed. 

Inn sum, the basic rule as regards the delimitation between import restric-
tionss covered by Article XI and internal measures covered by Article III would 
seemm to be that measures affecting the "importation" of products are regulated 
inn Article XI:i , while those affecting "imported products" are dealt with in 
Articlee III . Thus, measures that do not prevent the importation of goods as 
suchh wil l be assessed under Article III , not Article XI. Moreover, in accordance 
withh the Note Ad Article III , measures applying to both domestic and imported 
productt which are enforced at the border for imported products will be assessed 
underr Article III . Thus, when a measure includes an import prohibition as 
partt of a more general prohibitory regime, as in EC-Asbestos, it is assessed as 
aa whole under Article III and the Note thereto.. However, it is as yet unclear to 
whatt extent the measures applied to importss may differ in their nature from 
thee measures applied to domestic products. An extreme case is a measure that 
doess not apply to domestic products but to domestic producers, coupled with 
aa prohibition on imported products. Such a measure was not covered by the 
Notee Ad Article III in the eyes of the panel in US-Tuna-Dolphin I. This point is 
furtherr discussed in Section 5.4. The borderline between import measures and 
internall  measures is somewhat blurred in the case of state trading companies 
thatt combine monopolies on import and on distribution, or for that matter, 
anyy of the other activities described in Article III: i and 111:4, i-e- sa^e> offering 
forr sale, purchase, transport or use. In such situations, and where measures 
combinee internal regulations of sale, marketing etc. and import restrictions 
orr prohibitions, as in EC-Asbestos, panels have left open the possibility of the 
cumulativee application of Articles III and XI. 

1599 Ibid., para. 8.94. The panel, the first in GATT/WTO history to issue its original report in French, 

observedd that "and" in the Note Ad Article II I does not have the same meaning as 'in the same way 

as',, which is another meaning of the word "comme" that features in the French version of the Note 

Add Article III . 
1600 Ibid., paras. 8.95 and 8.98. 
1611 Ibid., para. 8.100. 
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4.44 Exceptions in Article XX GATT and the Conditions 
Attachedd Thereto 

Thee text of the parts of Article XX GATT most relevant to 
thiss study is found in the Annex to this work. Article XX provides general 
exceptionss to GATT obligations. It may be invoked to justify a measure that 
wouldd otherwise be incompatible with GATT obligations, such as Most-Favoured 
Nationn Treatment or National Treatment, or the prohibition on quantitative 
restrictions.. In addition to these general exceptions, the GATT also provides 
exceptionss for security reasons in Article XXI . Both "general" and "security" 
exceptionss have been termed "universal" exceptions.'6i In addition to these 
"universal""  exceptions, the GATT contains a number of exceptions that are 
particularr to certain GATT obligations. An example of the latter is Article XI:2, 
discussedd earlier, which only applies as an exception to the obligation in Article 
XI:i . . 

Originally,, the provision that was to become Article XX GATT consisted of 
thee chapeau, an introductory clause, followed by two parts. The exceptions now 
foundd under paragraphs (a) to (j) constituted the first part, while a second part 
concernedd various situations of domestic short supply. Throughout the Havana 
negotiations,, the counterpart of Article XX GATT essentially retained this two-
partt structure, and it appeared as such in the Havana Charter.'6' At Havana, a 
sub-committeee of the Committee on Commercial Policy discussed the general 
exceptionss article.164 The version of the exceptions article drawn up by this 
sub-committeee contained two new provisions as compared to the Geneva draft, 
whichh were maintained throughout the negotiations, and also appeared in the 
Havanaa Charter.'6' One related to public safety, and was intended to include 
thee concept of "public order" ("ordre public").166 The other related to measures 

Jacksonn distinguishes three types of universal exceptions: those requiring approval, such as waivers 

(Articlee XXV:5 GATT); those requiring notification, such as customs unions (Article XXIV GATT); and 

thosee requiring neither approval nor notification, such as the exceptions in Articles XX and XXI GATT. 

Jacksonn (1969) at 536-37. 

Seee Article 43 of the draft ITO Charter and Article 45 of the Havana Charter; GATT (1995) at 592-4, 

andd Jackson (1969) at 742, footnote 10. 

Sub-Committeee D on Articles 40,41 and 43 (which became Articles XIX , XXI I and XX GATT, respec-

tively)) The sub-committee proposed a text to Committee III in late January of 1948, E/CONF.2/C.3/37. 

Seee the proposed redraft of Article 43 by the Central Drafting Committee, E/CONF.2/C.8/5, the report 

too the conference by Committee III on Commercial Policy, E/CONF.2/70, and Article 45 of the Havana 

Charter. . 

Thee precursor of Article XX was meant to provide exceptions only to the commercial policy chapter 

off  the intended ITO charter. It originally contained four national security exceptions. At the Geneva 

session,, these were separated from the other exceptions in order to create a general security exceptions 

provisionn that applied to all obligations in the Charter, which became Article XXI GATT. See GATT 

(1995)31596. . 
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'undertakenn in pursuance of any inter-governmental agreement relating solely to 
thee conservation of fisheries resources, migratory birds and wild animals (...)'.'67 

Thiss exception for international animal conservation agreements appeared both 
inn the commodities chapter and in the commercial policy chapter of the Havana 
Charter.'688 However, the GATT Working Party on Modifications to the General 
Agreementt that met in September 1948 decided not to include either of these 
exceptionss in the GATT text.'69 

Ass compared to the GATT text which is currently applicable, neither the text 
containingg the exceptions of particular relevance to environmental measures 
norr the chapeau to Article XX were changed at Havana.'70 The main difference 
betweenn the provision in the Geneva and Havana drafts on the one hand, and 
inn the GATT on the other, is that the former applied only to the commercial 
policyy chapter of the proposed ITO Charter, whereas GATT Article XX applies 
too the whole of the GATT, which contains more than just the commercial policy 
chapterr of the ITO Charter. Before Havana, a second sentence for paragraph 
(b)) was proposed and subsequently rejected. Various wordings were proposed, 
suchh as 'provided that corresponding safeguards are applied in the importing 
countryy if similar conditions exist in that country''7', and 'if corresponding 
domesticc safeguards under similar conditions exist in the importing country'.'72 

Whatt follows are some aspects of Article XX which are relevant to trade and 
environment.'73 3 

GATTT panels have stated that Article XX provides a limited and conditional 
exceptionn to obligations under other GATT provisions.'74 One unadopted GATT 
panell  report also stated that Article XX does not establish obligations in itself, 
assertingg that 'previous panels had established' this. However, in a footnote 
thee panel referred to only one other panel, which moreover never made such a 
statement.'755 In other words, if the structure and function of Article XX suggest 

77 The remainder of this exception referred to the requirements of paragraph i(d) of Article 67 [Articl e 

700 in the Havana Charter], the exceptions provision in the chapter of the ITO Charter dealing with 

intergovernmentall  commodity agreements. See E/CONF.2/C.8/3 (proposed Article 67), and the Havana 

Charterr (Article 7o:i(d)). 
1688 Charnovitz (1991) at 46. 
1699 GATT (1995) at 59 6. 
1700 Cf. Charnovitz (1991) at 43. 
1711 Fauchald (1998) at 331. 
1722 GATT (1995) at 565. 
1733 For a comprehensive overview, see document WT/CTE/W/53, 'GATT/WTO Dispute Settlement Practice 

Relatingg to Article XX, Paragraphs (b), (d) and (g) of GATT, Note by the Secretariat', and the revision 

thereof.. WT/CTE/W/53/Rev.i. 
1744 See US-Section j37, para. 5.9; US-Tuna-Dolphin I, para. 5.22. 
1755 US-Tuna-Dolphin I, unadopted, para. 5.22, referring to US-Section 337, para. 5.9 and incorrectly attribut-

ingg to that paragraph the statement that Article XX does not establish obligations. Cf. Appleton (1999) 

att 482. 
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thatt this Article indeed was not intended to establish obligations in itself, this 
conclusionn cannot be drawn from GATT panel history. As a matter of fact, 
onee could argue that Article XX does establish an obligation; namely to respect 
GATTT principles when pursuing non-trade goals. The panel in Canada-Herring 
andand Salmon stated that: 

thethe purpose of including Article XX(g) in the General Agreement was not to 
widenwiden the scope for measures serving trade policy purposes hut merely to ensure that 
thethe commitments under the General Agreement do not hinder the pursuit of policies 
aimedaimed at the conservation of exhaustive [sic] natural resources.,?e 

Thee function of Article XX, then, is to ensure that the GATT commitments are 
respectedd in the pursuit of non-trade policy goals. The following quotes from the 
panelss in Thailand-Cigarettes and US-Gasoline support this view: 

[the[the objective of paragraphs (b) and (d) of Article XX is] to allow contracting 
partiesparties to impose trade restrictive measures inconsistent with the General Agreement 
toto pursue overriding public policy goals to the extent that such inconsistencies were 
unavoidable.unavoidable.177 177 

UnderUnder the General Agreement, WTO Members were free to set their own environ-
mentalmental objectives, but they were bound to implement these objectives through measures 
consistentconsistent with its provisions [...].17& 

Thee "measures" to be analysed under Article XX are the same as those that 
havee been found to infringe substantive GATT obligations, such as Article XI 
orr Article 111:4.179 Panels will first examine whether a measure falls within the 
scopee of one or more of the exceptions in paragraphs (a) to (j), before scrutinis-
ingg whether the measure in its application conforms to the chapeau to Article 
XX. l8°° In US-Shrimp-Turtle, the Appellate Body stressed that '[t]he sequence of 
stepss [...] in the analysis of a claim of justification under Article XX reflects, not 
inadvertencee or random choice, but rather the fundamental structure and logic of 
Articlee XX.'lSl It could be argued that the chapeau and paragraphs of Article XX 

1766 Canada-Herring and Salmon, para. 4.6. 
1777 Thailand-Cigarettes, para. 74. 
1788 Panel in US-Gasoline, para. 7.1. This observation is a "concluding remark", and not a "finding" by the 

panel. . 
1799 On Articles XX and 111:4, s ee A B i n US-Gasoline, at p. 13, referring to Canada-FIRA, US-Section 337, 

US-AutoUS-Auto Taxes. On the difficulties involved in identifying what the "measure" is, see Section 4 4 3. 
1800 AB in US-Gasoline, at p. 22. 
1811 AB in US-Shrimp-Turtle, para. 119. Emphasis added. 

180 0 



CHAPTERR 4 THE MAIN PROVISIONS AND THEIR INTERPRETATION 

aree independent from each other, as the former addresses a measure's applica-
tiontion and the latter a measure's relation to itss policy goal and trade impacts. If 
thiss were so, the assessment sequence should not make any difference to the 
outcome.. However, despite occasional deviations,1*2 the sequence of starting with 
thee provisional justification under the relevant paragraphs and then assessing 
whetherr the conditions in the chapeau have been met now appears to be accepted 
practice. . 

4.4.11 Exception Grounds and Their Specific Conditions 

Thee paragraphs discussed hereunder address specific exception 
grounds,, and contain two different conditions regarding the required means-end 
relationship;; "necessary" in paragraphs (a), (b) and (d), and "relating to" and 
'madee effective in conjunction with..' in paragraph (g). As the Appellate Body 
madee clear in US-Gasoline, 'it does not seem reasonable to suppose that the 
WTOO Members intended to require, in respect of each and every category, the 
samee kind or degree of connection or relationship between the measure under 
appraisall  and the state interest or policy sought to be promoted or realized.'183 

Defyingg an alphabetical order, the analysis starts with paragraph (d), as the 
interpretationn of paragraph (b) draws upon it. 

(a)) Article XX(d): Necessary to Secure Compliance with other 
Lawss and Regulations 

Paragraphh (d) of Article XX refers to measures 'necessary to 
securee compliance with laws or regulations which are not inconsistent with the 
provisionss of this Agreement', providing by way of example measures relating 
too customs enforcement, import monopolies and intellectual property protec-
tion.. The material scope of paragraph (d) is somewhat difficult to establish. 
Shouldd 'measures necessary to secure compliance with laws or regulations' be 
understoodd as procedural measures only? "Substantive" laws and regulations 
oftenn include measures securing compliance. Examples in the environmental 
spheree are administrative and criminal control mechanisms, and sanctions 
enforcingg environmental standards. 

Withh regard to "necessary" in paragraph (d), the panel in Section 337 stated 
that t 

aa contracting party cannot justify a measure inconsistent with another GATT 
provisionprovision as "necessary" in terms of Article XX(d) if an alternative measure which 

1822 See e.g. the panel in US-Shrimp-Turtk. 
1833 AB in US-Gasoline, at p. 17. 
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itit  could reasonably be expected to employ and which is not inconsistent with other 
GATTGATT provisions is available to it. By the same token, in cases where a measure 
consistentconsistent with other GATT provisions is not reasonably available, a contracting party 
isis bound to use, among the measures reasonably available to it, that which entails the 
leastleast degree of inconsistency with other GATT provisions.16* 

Thus,, "necessary" requires that there is no 'GATT consistent or less GATT-
inconsistent'' measure reasonably available to secure compliance.'8' In both the 
US-Tuna-DolphinUS-Tuna-Dolphin disputes and in US-Auto Taxes, the measures at issue could not 
bee justified by Article XX(d) because the underlying measures with which they 
weree to secure compliance were themselves GATT-inconsistent.'86 The WTO 
panell  in US-Gasoline found that maintaining discrimination contrary to Article 
111:44 under the baseline establishment methods did not 'secure compliance' with 
thee baseline system, as these methods were not an enforcement mechanism. 
Ass such, they were not the types of measures with which Article XX(d) was 
concerned.18?? This would seem to indicate that the scope of Article XX{d) is 
limitedd to actual enforcement measures, and a close relationship with the laws 
andd regulations they are supposed to enforce wil l be needed in order for a 
measuree to fall within the material ambit of paragraph (d). 

Inn Korea-Beef, the Appellate Body set out the main factors involved in deter-
miningg whether a measure is "necessary" in the context of Article XX(d). It 
notedd that the word "necessary" may have different meanings, depending on 
thee context in which it is used. In the continuum of meanings of "necessary", 
itss meaning in Article XX(d) is 'located significantly closer to the pole of "indis-
pensable""  than to the opposite pole of simply "making a contribution to"'.188 

Consideringg the context in which "necessary" is found in Article XX (d), the 
Appellatee Body observed that: 

aa treaty interpreter assessing a measure claimed to be necessary to secure compli-
anceance of a WTO-consistent law or regulation may, in appropriate cases, take into 

11 4 US-Section337, para. 5.26. 
11 5 The only instance in which the words "least trade-restrictive" were used instead of "least GATT-

inconsistent""  was the GATT panel report in US-Beer, when addressing a justification claim under Article 

XX(d). . 

1866 u$.Tuna-Dolphin J, unadopted, para. 5.40; US-Tuna-Dolphin II, unadopted, para. 5.41; US-Auto Taxes, 

unadopted,, para. 5.67. Other GATT disputes in which Article XX(d) wass involved are US-Spring 

AssembliesAssemblies and US-Beer. 
1877 US-Gasoline, para. 6.33, referring to panel in EEC-Parts and Components, paras. 5.12-18. The AB was not 

askedd to reverse any of the panel's findings other than those on Article XX{g) , and accordingly did not 

addresss paragraph (d) of Article XX. 
11 AB in Korea-Beef, para. 161, referring in a footnote to its reports on Article XX(g) and noting that the 

conditionn set out therein is more flexible than "necessary" in Article XX(d). 
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accountaccount the relative importance of the common interests or values that the law or 
regulationregulation to be enforced is intended to protect. The more vital or important those 
commoncommon interests or values are, the easier it would be to accept as "necessary" a 
measuremeasure designed as an enforcement instrument.1* 9 

Accordingg to the Appellate Body, determining whether a measure is "necessary" 
withinn the contemplation of Article XX(d), involves in every case: 

aa process of weighing and balancing a series of factors which prominently include 
thethe contribution made by the compliance measure to the enforcement of the law or 
regulationregulation at issue, the importance of the common interests or values protected by 
thatthat law or regulation, and the accompanying impact of the law or regulation on 
importsimports or exports.190 

Thee Appellate Body made it clear that it did not consider this interpretation 
too be a break with the previous GATT panel reports that had interpreted "neces-
sary""  as requiring the absence of a reasonably available G ATT-consistent or 
lesss GATT-inconsistent alternative measure. In the words of the Appellate Body, 
thee 'least GATT-inconsistent alternative' interpretation 'encapsulates' the general 
considerationss made by the Appellate Body quoted above. The weighing and 
balancingg process is comprehended in the determination of whether a WTO-
consistentt alternative measure which the Member concerned could reasonably 
bee expected to employ is available, or whether a less WTO-inconsistent measure 
iss reasonably available.191 The panel in this case had found that alternative 
measuress consistent with the WTO Agreement were reasonably available and 
thatt the Korean measure at issue was 'a disproportionate measure not necessary 
too secure compliance [...]V9*  Korea argued on appeal that alternative measures 
mustt not only be reasonably available, but they must also guarantee the level of 
enforcementt sought, which had been set very high by Korea in this particular 
case,, i.e. the complete elimination of fraud. Whilst recognising that Members 
havee the right to determine for themselves the level of enforcement of their 
WTO-consistentt laws and regulations, the Appellate Body refused to accept the 
Koreann argument about its protection level and instead assumed that Korea 
intendedd to considerably reduce fraud.'93 The Appellate Body was not persuaded 

1899 Ibid., para. 162. 
1900 Ibid., para. 164. 
1911 Ibid., paras. 165-6. 
1922 Panel in Korea-Beef, para. 675. 
1933 AB in Korea-Beef, para. 178: 'We think it unlikely that Korea intended to establish a level of protection 

thatt totally eliminates fraud with respect to the origin of beef (domestic or foreign) sold by retailers. The 

totall  elimination of fraud would probably require a total ban of imports. Consequently, we assume that 

inn effect Korea intended to reduce considerably the number of cases of fraud occurring with respect to the 

originn of beef sold by retailers.' Emphasis in the original. 
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thatt Korea could not achieve its desired enforcement level through "conven-
tional""  WTO-consistent enforcement measures if it devoted more resources to its 
enforcementt efforts. Such measures would moreover not involve such onerous 
shiftingg of enforcement costs on imports as the measures at issue had done.'94 

(b)) Article XX(b): Necessary to Protect Human, Animal or 
Plantt Life or Health 

Thee two specific elements that have to be established by the 
partyy invoking Article XX(b) are: 

(1)(1) that the policy in respect of the measures for which the provision was invoked 
fellfell within the range of policies designed to protect human, animal or plant life 
oror health; 
(2)(2) that the inconsistent measures for which the exception was being invoked were 
necessarynecessary to fulfil  the policy objective; [...]195 

Whetherr the environmental policy falls within the 'range of policies designed 
too protect human, animal or plant life or health' will usually not be very 
strictlyy scrutinised. Panels do not normally include environmental specialists. 
Panelss and the Appellate Body have emphasised on various occasions that WTO 
Memberss are free to set the level of protection of their choice for their popula-
tions.'966 Thus, although they wil l check the necessity of the measure taken 
too achieve that goal, as discussed below, panels and the Appellate Body will 
nott check the necessity of a measure's environmental policy goal as such. For 
example,, in US-Tuna-Dolphin II, the panel accepted that a policy to protect the 
lif ee and health of dolphins in the eastern Tropical Pacific Ocean pursued by the 
USS within its jurisdiction over its nationals and vessels fell within the range of 
policiess covered by Article XX(b).'97 In the Thailand-Cigarettes case, the panel 
acceptedd that smoking constitutes a serious risk to human health, and that 
measuress designed to reduce the consumption of cigarettes fell within the scope 
off  Article XX(b).198 

1944 Ibid., paras. 180-82. 
1955 See the panel in EC-Asbestos, para. 8.169; t n e panel in US-Gasoline, para. 6.20, referring to US-Tuna-

DolphinDolphin II, unadopted, para. 5.29. The panels actually outlined three elements, the third element 

beingg conformity with the chapeau of Article XX, which has to be fulfille d when invoking any of the 

paragraphss in Article (XX). 
1966 Panel in EC-Asbestos, paras. 8.171 and 8.T79; AB in US-Gasoline, at p. 33; US-Section 337, para. 5.26. 
1977 US-Tuna-Dolphin II, unadopted, paras. 5.30 and 5.33. 
199 Thailand-Cigarettes, para. 73. 
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Underr the WTO dispute settlement procedures, the panel in US-Gasoline 
agreedd with the parties to the dispute that a policy to reduce air pollution result-
ingg from the consumption of gasoline was within the range of policies covered 
byy Article XX(b).1" In EC-Asbestos, the panel accepted that the French policy 
off  prohibiting chrysotile asbestos fell within the range of policies designed to 
protectt human life or health, and the Appellate Body upheld this finding.200 

Thee second condition in Article XX(b), the necessity requirement, is more 
controversial.. According to a number of GATT and WTO dispute settlement 
reports,, "necessary" requires that there is no 'GATT consistent or less GATT-
inconsistent'' measure reasonably available to pursue the policy objective. The 
roott of this interpretation of "necessary" is found in the GATT panel report in 
Thailand-Cigarettes,Thailand-Cigarettes, which in turn referred to the interpretation of "necessary" 
inn paragraph (d) by the panel in US-Section 337. The panel considered that 
Thailand'ss health objective consisted of a qualitative aspect in protecting the 
populationn from harmful ingredients, and a quantitative aspect in reducing 
thee quantity of cigarettes sold in Thailand. The panel considered that Thailand 
couldd reasonably be expected to address the quality-related objectives it pursued 
throughh non-discriminatory labelling and ingredient disclosure regulations 
coupledd with a ban on unhealthy substances.201 As to the objectives in terms of 
thee quantity of cigarettes consumed, the panel implicitly stated that Thailand 
couldd reasonably have been expected to impose a non-discriminatory cigarette 
advertisingg ban. A cigarette import ban infringing Article XI did not meet the 
"necessary""  test because the alternative of an advertising ban, even if inconsis-
tentt with Article 111:4, would be justified under Article XX{b) as 'unavoidable 
andd therefore necessary'.202 

Thee Appellate Body in EC-Asbestos further elaborated the necessity require-
ment.. It referred to itss observations in Korea-Beef in the context of Article XX(d), 
discussedd supra, to the effect that assessing "necessary" involves a process of 
weighingg and balancing factors, such as the contribution of the measure to the 
goal,, the importance of the interest protected, and trade impacts. This weighing 
andd balancing process is 'comprehended in the determination of whether a 
WTO-consistentt alternative measure is reasonably available'.203 The Appellate 
Bodyy observed that in the particular case at issue, the value pursued was both 
vitall  and important in the highest degree. The remaining question was whether 
theree was an alternative measure that would achieve the same end and that 
wass less restrictive of trade than a prohibition. The Appellate Body concluded 

1999 Panel in US-Gasoline, para. 6.21. 
20°Panell  in EC-Asbestos, paras. 8.181-2 and 8.194;A B i n EC-Asbestos, para. 163. 
1011 Thailand-Cigarettes, para. 77. 
2022 Ibid., para. 78. 
2033 AB in EC-Asbestos, para. 172. 
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thatt France could not reasonably be expected to employ any alternative measure 
iff  that measure would involve a continuation of the very risk that the Decree 
soughtt to "halt". Such an alternative measure would, in effect, prevent France 
fromm achieving its chosen level of health protection.204 

Ass regards the reasonable availability of alternative measures, the panel in 
US-GasolineUS-Gasoline held that alternative measures did not cease to be "reasonably availa-
ble""  because they involved administrative difficulties for the Member invoking 
Articlee XX.2°' The panel in EC-Asbestos observed that the existence of a reason-
ablyy available measure must be assessed in the light of the economic and 
administrativee realities facing the Member concerned, but also by taking into 
accountt the fact that the State must provide itself with the means of implement-
ingg its policies.206 The Appellate Body in the same dispute observed that the 
chosenn level of health protection by France was high, i.e. "halting" the spread 
off  asbestos-related health risks. The measure at issue was 'clearly designed and 
aptt to achieve that level of health protection', and that conclusion was not altered 
byy the fact that competing products that were not prohibited also posed a health 
risk,, but a lesser one.207 

Thee GATT panel in Thailand-Cigarettes and the Appellate Body in EC-Asbes-
tostos were both inspired by the interpretation of "necessary" in Article XX(d).2°8 

However,, there is an interesting difference between them. The GATT panel in 
Thailand-CigarettesThailand-Cigarettes took the view that the meaning of the term "necessary" in 
paragraphh (d) should be the same as in paragraph (b).2°9 On the other hand, 
thee Appellate Body in Korea-Beef suggested that "necessary" need not have the 
samee meaning in different provisions. This leaves open the possibility of having 
differentt tests for "necessary" in paragraphs (b) and (d), and also in paragraph 
(a)) for that matter. 

(c)) Article XX(g): Relating to the Conservation of Exhaustible 
Naturall  Resources 

InIn contrast with Article XX(b), the provision in paragraph {g) 
wass not based on any historical precedents when it appeared in the "Suggested 
Charter""  proposed by the US.2,° There are strong indications that this paragraph 

2 044 Ibid., paras. 172-4. 
2055 Panel in US-Gasoline, para. 6.28. 
2o6Panell  in EC-Asbestos, para. 8.207. 
2 077 AB in EC-Asbestos, para. 168, referring to para. 8.204 of the panel report. 
2o8Theyy referred to the interpretation of "necessary" in paragraph (d) in US-Section j j 7 and Korea-Beef, 

respectively. . 
2 099 Thailand-Cigarettes, para. 74. 
2 roo Charnovitz (1991) at 45. 
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wass originally intended to address export restrictions.211 Nevertheless, it has 
beenn invoked in several disputes concerning import-restricting measures under 
thee GATT and WTO dispute settlement practice. The requirements which are 
specificc to this paragraph have been outlined as follows: 

(1)(1) that the policy in respect of the measures for which the provision was invoked 
fellfell within the range of polices related to the conservation of exhaustible natural 
resources; resources; 
(2)(2) that the measures for which the exception was being invoked - that is the 
particularparticular trade measures inconsistent with the General Agreement - were related 
toto the conservation of exhaustible natural resources; 
(3)(3) that the measures for which the exception was being invoked were made effec-
tivetive in conjunction with restrictions on domestic production or consumption.2I2 

InIn the preparatory meetings to prepare a draft trade charter, the natural 
resourcess were usually referred to as "raw material" or "mineral". One author 
assertss that "exhaustible" referred to "stock" resources, in contrast to "renew-
able""  or "flow" resources, such as animals, plants, soil and water.213 However, 
thee very first GATT panel report dealing with paragraph (g) already interpreted 
"exhaustiblee natural resources" to include fish.214 Subsequently, salmon and 
herring,, dolphins, gasoline, turtles, and even clean air have been found to fall 
withinn the meaning of "exhaustible natural resources".215 Already under GATT 
disputee settlement practice, animals that were not in danger of extinction were 
consideredd "exhaustible natural resources". It can therefore be safely assumed 
thatt animals do not have to be threatened by extinction to qualify. 

Inn US-Gasoline, the panel observed that clean air 'was a resource (it had 
value),, and it was natural. It could be depleted. The fact that the depleted 
resourcee was defined with respect to its qualities was not decisive for the panel. 
Likewise,, the fact that a resource was renewable could not be an objection.'2'6 In 
US-Shrimp-Turtle,US-Shrimp-Turtle, the Appellate Body observed that '[tjextually, Article XX(g) is 
notnot limited to the conservation of "mineral" or "non-living" natural resources', 
andd that '[it did] not believe that "exhaustible" natural resources and "renewable" 
naturall  resources are mutually exclusive'.217 The Appellate Body referred to the 

2 ""  See Fauchald (1998) at 330, and Charnovitz {1991) at 45. 
2122 Panel in US-Gasoline, para. 6.35. The fourth condition is compliance with the chapeau to Article XX. 
2133 Charnovitz (1991) at 45. 

2144 us-Tuna 1982, para. 4.9. 
2155 See, respectively, Canada-Salmon and Herring, para. 4.4; US-Tuna-Dolphin II, unadopted, para. 5.13; 

US-AutoUS-Auto Taxes, unadopted, para. 5.57; AB in US-Shrimp-Turtle, paras. 127-134; panel in US-Gasoline, 

para.. 6.37. 
1166 Ibid., para. 6.37. 
2177 AB in US-Shrimp-Turtle, para. 128. Emphasis in the original. 
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objectivee of sustainable development in the preamble to the WTO Agreement. 
Itt noted that from the perspective of sustainable development, the generic term 
"naturall  resources" in Article XX(g) is not static but is rather 'by definition, 
evolutionary'.. The latter concept was taken from an advisory opinion of the Inter-
nationall  Court of Justice.*18 Pointing in addition at a number of international 
treatiess protecting living resources, the Appellate Body believed that it was 'too 
latee in the day' to suppose that Article XX(g) covers only non-living resources. 
Referringg also to the earlier mentioned US-Tuna 1982 and Canada-Herring and 
SalmonSalmon panel reports, and 'in line with the principle of effectiveness in treaty 
interpretation',, the Appellate Body found that both living and non-living exhaust-
iblee resources could fall within paragraph (g).2'9 Thus, the two instances in 
whichh the meaning of "exhaustible natural resources" were discussed under 
WTOO dispute settlement render the definition of such resources, and thereby the 
materiall  scope of the exception in paragraph (g), potentially very wide. 

Inn comparison with paragraphs (a), (b) and (d), paragraph (g) is characterised 
byy a more loosely formulated means-end test, i.e. "relating" or "related" instead 
off  "necessary". On the other hand, paragraph (g) contains an additional condi-
tionn to be fulfilled, i.e. being made effective in conjunction with domestic restric-
tions.. The GATT panel in Canada-Salmon and Herring interpreted "relating 
to""  in paragraph (g) as "primarily aimed at", an interpretation which was subse-
quentlyy applied in US-Tuna-Dolphin I and II, and US-Auto Taxes.220 The Appel-
latee Body in US-Gasoline observed that all the parties to the dispute accepted 
thee "primarily aimed at" interpretation. It added however that "primarily aimed 
at""  is not itself treaty language and was not designed as a simple litmus test 
forr inclusion or exclusion from Article XX(g).221 The Appellate Body went on to 
applyy the "relating to" test in that case, finding that it required a "substantial 
relationship""  between measure and purpose. The measure under appraisal must 
bee 'not merely incidentally or inadvertently aimed at' the conservation goal.222 

Inn US-Shrimp-Turtle, the Appellate Body repeated its findings on "relating to" 
inn US-Gasoline, observing that the relationship it had found there was a 'close 
andd genuine relationship of ends and means'.22' The Appellate Body examined 

1188 Ibid., para, 130, referring to Namibia (Legal Consequences) Advisory Opinion (1971) I.C.J. Reports, at p. 

31,, where the International Court of Justice stated that where concepts embodied in a treaty are 'by 

definition,, evolutionary', their 'interpretation cannot remain unaffected by the subsequent development 

off  law (...J Moreover, an international instrument has to be interpreted and applied within the framework 

off  the entire legal system prevailing at the time of the interpretation.' 
2I»» Ibid., para. 131. 
220220 Canada-Salmon and Herring, paras. 4.5-4.7; US-Tuna-Dolphin /.unadopted, para. 5.31; US-Tuna-Dolphin 

II,II,  unadopted, para. 5.22; US-Auto Taxes, para. 5.67. 
2211 AB in US-Gasoline, at pp. 19-20. 
2222 Ibid., at p. 20. Emphasis added. 
2255 AB in US-Shrimp-Turtle, para. 136. 
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thee general structure and design of the measure at stake in US-Shrimp-Turtle, 
andd the policy goal the measure purported to serve. The US measure required 
aa country wishing to export shrimp to the US to adopt a regulatory program 
requiringg its shrimp fishers to use turtle excluder devices (TEDs). This require-
mentt was in the view of the Appellate Body directly connected with the policy of 
seaa turtle conservation.224 Focusing on the design of the measure at stake, the 
Appellatee Body thought that the measure was 'not disproportionately wide in its 
scopee and reach in relation to the policy objective of protection and conservation 
off  sea turtle species'. The means were, in principle, 'reasonably related to the 
ends'.. The Appellate Body added that the means-ends relationship was a 'close 
andd real one' and every bit as substantial as that found in US-Gasoline.2  ̂The 
conclusionn was that the US measure was indeed "relating to" the conservation of 
ann exhaustible natural resource. 

'Madee effective in conjunction with' was interpreted by the GATT panel 
inn the Canada-Salmon and Herring case as 'primarily aimed at rendering effec-
tive'.2266 This reading has been criticised, as it appears to exclude from its scope 
domesticc restrictions that are subsidiary to the contested measure, which is not 
warrantedd by the words 'in conjunction with'.227 In US-Tuna-Dolphin I and II 
andd in US-Auto Taxes, the panels referred to the Canada-Salmon and Herring 
panell  report. The panel in US-Auto Taxes, when it dealt with fleet averaging 
requirementss for imported cars, observed that 'the application of fleet averaging 
inin a similar manner to its application to domestic cars [...] served to render 
effectivee the conservation measure.'228 It should be noted that although the panel 
reportt in Canada-Salmon and Herring was adopted, the interpretation of'in 
conjunctionn with' in that report was contested by Canada.129 The three panel 
reportss that followed remained unadopted. Therefore, the interpretation of 'in 
conjunctionn with' as 'primarily aimed at' did not have a very firm basis when 
disputee settlement entered the WTO era. 

Inn US-Gasoline, the Appellate Body observed that the clause 'made effective 
inn conjunction with': 

2244 Ibid., para. 140. Emphasis added. 
2255 Ibid., para. 141. 

Canada-SalmonCanada-Salmon and Herring, para. 4.6. 
2277 Fauchald (1998) at 334. As he rightly points out at 332, Article XI:2(c)(i) does warrant the exclusion 

off  domestic measures subsidiary to an import measure, by referring to 'Import restrictions...necessary 

too the enforcement of governmental measures which operate: (i) to restrict the quantities of the like 

domesticc product [...]'. 
2288 US-Auto Taxes, unadopted, para. 5.65. Emphasis added. 
2 299 Fauchald (1998) at 336. 
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isis appropriately read as a requirement that the measures concerned impose restric-
tions,tions, not just in respect of imported gasoline but also with respect to domestic 
gasoline.gasoline. The clause is a requirement of even-handedness in the imposition of restric-
tions,tions, in the name of conservation, upon the production or consumption of exhaustible 
naturalnatural resources.^0 

Thee Appellate Body added that identical treatment of domestic and imported 
productss is not required. On the other hand, if no restrictions at all are imposed 
onn domestically-produced like products, then the clause is obviously not being 
compliedd with.231 The dividing line between what does and what does not consti-
tutee 'made effective in conjunction with' must be somewhere between these two 
extremes.. Further indications as to where the line may be drawn can be found 
inn the actual application by the Appellate Body in this case of its interpretation 
off  the clause. It observed that '[restrictions on the consumption or depletion 
off  clean air by regulating the domestic production of "dirty" gasoline are estab-
lishedd jointly with corresponding restrictions with respect to imported gasoline.'2'2 

Inn US-Shrimp-Turtle, the Appellate Body explicitly recalled "even-handed-
ness",, but not 'established jointly' and "corresponding". In examining whether 
thee US measure which was being applied to shrimp imports was 'an even-
handedd measure', the Appellate Body noted that that specific measure addressed 
thee mode of harvesting of imported shrimp only. It went on to note that the 
USS had enacted legislation two years earlier regulating the fishing methods of 
USS vessels. Having noted that these internal measures were now fully effective 
andd that the US had measures for enforcement at its disposal, the Appellate 
Bodyy remarked that the US government has the ability to seize shrimp catches 
fromm trawl vessels fishing in US waters and had done so in cases of egregious 
violations.. It believed that the import measure was in principle an even-handed 
measure.2" " 

Finally,, the Appellate Body in US-Gasoline noted that the clause 'if made 
effectivee in conjunction with restrictions on domestic production or consump-
tion'' was in its view not intended to establish an empirical "effects test". If a 
specificc measure cannot realistically in any possible situation have any positive 
effectt on conservation goals, it would very probably be because that measure was 
nott designed as a conservation regulation to begin with. In other words, it would 
nott have been "primarily aimed at" the conservation of natural resources at 
all.2'44 Such a measure would therefore not only fail to meet the 'made effective..' 
requirementt but also to meet the "relating to" requirement. In other words, 

2}°° AB in US-Gasoline, at p. 21. Emphasis added. 
2} II Ibid., at p. 21. Emphasis added. 
1 ,11 Ibid., at p. 22. Emphasis added. 
2} }}  AB in US-Shrimp-Turtlc, para. 144. 
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measuress that fail the "relating to" test because they cannot have a conservation 
effectt wil l logically also fail the 'made effective...' test. 

(d)) Other Paragraphs of Article XX 

Articlee XX(a) refers to measures 'necessary to protect public 
morals'.. No panel has ever been asked to rule on this particular provision.235 

Publicc morals obviously differ from country to country. It wil l be difficult to 
findfind common agreement among all WTO members on even the core contents 
off  this concept. A uniform interpretation therefore appears not to be an option. 
However,, this clause is apt to determine the limits to Members' discretion in 
interpretingg public morality. With so-called "consumer concerns" relating to 
tradee on the rise, the public morals exception may be discussed in the near 
futuree in relation to some of the most difficult aspects of the trade-environment 
nexuss in the WTO, i.e. unilateral actions affecting trade based on production 
methodss in other Members on which no international consensus can be found, 
preciselyy because the arguments condemning foreign production methods are 
basedd on moral arguments in the importing country/'6 Another situation in 
whichh Article XX(a) may be invoked is where a Member wishes to ban a 
productt on grounds of public opinion, without being able (for the time being) 
too provide 'sufficient scientific evidence' within the meaning of Article 2.2 SPS 
Agreement.237 7 

Articlee XX(h) contains a generally phrased exception for 'international 
commoditiess agreements', which in principle allows trade restricting measures 
pursuantt to e.g. fisheries or other commodities agreements to be justified.2*8 

However,, the text of paragraph (h) and the Note thereto contain important limi-
tationss that have resulted in their being rarely invoked.239 An intergovernmental 
commodityy agreement can be brought within this exception only if it conforms 
too criteria that have been submitted to the Members (formerly "Contracting 

2344 AB in US-Gasoline, at p. 23. 
2355 On Article XX(a), see Feddersen (1998). 
2366 The most obvious examples are measures based on animal welfare considerations, such as EC initiatives 

onn animal testing, minimum requirements for laying hens, and leghold traps used to catch fur-bearing 

animals.. See further on such measures, Section 5.4. 
2377 See Section 4.5.2. 
233 At Geneva, it was agreed that a general exception for commodities agreements should be applicable not 

justt to the commodities chapter, but to all the provisions of the commercial policy chapter of the Charter. 

Thatt exception was also included in the 1947 text of the GATT (Article XX:i(h) of GATT 1947) and as 

Articl ee 45:i{a)(ix) of the Havana Charter. It now appears as Article XX(h| GATT. GATT (1995) at 588. 
2399 A1991 Secretariat Note on Trade and Environment mentions a small number of countries having 

invokedd Article XX(h) as a justification for quantitative restriction. GATT (1991) at p. 95. 
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Parties")) and they have not disapproved of such criteria, or if the agreement 
itselff  is so submitted and it has not been disapproved of, or, finally, if the agree-
mentt conforms to the principles in a resolution of the United Nations Economic 
andd Social Council (ECOSOC) from 1947. When the European Communities 
raisedd Article XX(h) to justify their banana import regime in the Bananas II 
case,, the panel simply noted that none of these three scenarios were applicable 
too the case. Article XX(h) could therefore not justify the inconsistency of the 
bananaa regime with Article I GAIT.240 

4.4.22 General Conditions: The Chapeau to Article XX 

Thee introductory clause to Article XX is often referred to as the 
chapeauu to that Article, a practice that is adhered to here. The chapeau was 
nott part of the original exceptions article as proposed by the US and the UK. 
Itt was inserted during the London sessions of the Preparatory Committee.241 

Accordingg to the chapeau, a measure taken to protect a legitimate interest as 
describedd in the various sub-paragraphs of Article XX should in its application 
nott constitute arbitrary or unjustifiable discrimination between countries where 
thee same conditions prevail or a disguised restriction on international trade. 
Thus,, the chapeau contains three requirements, two of which appear closely 
inter-relatedd because they both refer to discrimination. The term "unjustifiable" 
wass only inserted into the chapeau at the New York session of the Preparatory 
Committee.2422 The Appellate Body has made it clear that 'between countries 
wheree the same conditions prevail' includes discrimination between exporting 
Memberss and the importing Member concerned.243 

Thee chapeau to Article XX has only been addressed in two GATT dispute 
settlementt cases. In both instances, the panel dealt with the chapeau first, 
andd then proceeded to examine whether specific exceptions in Article XX had 
rightfullyy been invoked.244 Later GATT panels developed the practice of first 
inquiringg whether one of the exceptions in paragraphs (a) to (j) applied. As none 
off  these panels concluded that this was the case, none of them reached the stage 
off  testing the measure for compatibility with the chapeau.245 In the WTO, the 
Appellatee Body in US-Gasoline for the first time provided a fully-fledged analysis 
off  the chapeau, its function and its wording. The Appellate Body noted that 

1 400 EC-Bananas 11, unadopted, para. 166. 
2411 GATT (1995) at 563-4. 
2422 Charnovitz (1991) at note 41. The term "unjustifiable" is absent in the equivalent of the chapeau of 

Articl ee XX in the EC Treaty, i.e. the second sentence of Article 30 EC. 
2433 AB in US-Gasoline, at pp. 23-24; AB in US-Shrimp-Turtle, para. 150. 
2 444 See US-Tuna 1982, para. 4.8, and US-Spring Assemblies, paras. 54-56. 
2455 Document WT/CTE/W/53/Rev.i, para. 13. 
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thee provisions of the chapeau cannot logically refer to the same standard(s) by 
whichh a violation of a substantive rule has been determined to have occurred. 2*6 

Itt further observed that the sentence '[n]ofhing in this Agreement shall be 
construed...'' in the chapeau indicates that Article XX relates to all of the obli-
gationss under the GATT, including Article III. 247 Having remarked that the 
purposee and object of the chapeau is to prevent any abuse of the exceptions, the 
Appellatee Body said that: 

TheThe chapeau is animated by the principle that while the exceptions of Article XX 
maymay be invoked as a matter of legal right, they should not be so applied as to frustrate 
oror defeat the legal obligations of the holder of the right under the substantive rules 
ofof the General Agreement. If those exceptions are not to be abused or misused, in 
otherother words, the measures falling within the particular exceptions must be applied 
reasonably,reasonably, with due regard both to the legal duties of the party claiming the exception 
andand the legal rights of the other parties concerned.*** 

Thee Appellate Body went on to observe that the three standards in the chapeau 
mayy be read side-by-side, and that 'they impart meaning to one another.' It 
wass clear to the Appellate Body that "disguised restriction" includes "disguised 
discrimination"discrimination" and is not exhausted by 'concealed or unannounced restriction or 
discrimination'.. Moreover, "disguised restriction" embraces restrictions amount-
ingg to arbitrary or unjustifiable discrimination.249 The Appellate Body applied 
thesee interpretations to the dispute at issue and found two failures in the 
nationall  measures assessed: To explore means to mitigate problems arising from 
acceptingg individual foreign baselines, in particular to seek co-operation with 
foreignn governments, and to count the costs for foreign refiners. The Appellate 
Bodyy concluded that the resulting discrimination 'must have been foreseen, 
andd was not merely inadvertent or unavoidable'.250 In their application, the US 
measuress constituted "unjustifiable discrimination" and a "disguised restriction 
onn international trade". 

Inn US-Shrimp-Turtle, the Appellate Body stated that the policy goal of a 
measuree cannot amount to its rationale or justification under the standards of 
thee chapeau of Article XX.2'1 The chapeau requires the striking of a balance 
betweenn the right of the party invoking an exception and the duty of that same 

2 466 AB in US-Gasoline, at p. 23. 
2477 Ibid., at p. 24. 
2 488 Ibid., at p. 24. 
2 499 Ibid., at p. 26. Original emphasis. The limitation to 'concealed or unanounnenced' restrictions had been 

suggestedd by the GATT reports mentioned in note 244. 
25°Ibid.,atp.} i. . 
2511 AB in US-Shrimp-Turtle, paras. 148-49. 
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partyy to respect the treaty rights of the other parties concerned.2'2 'The language 
off  the chapeau makes clear that each of the exceptions in paragraphs (a) to (j) of 
Articlee XX is a limited and conditional exception from the substantive obligations 
containedd in the other provisions of the GATT 1994, that is to say, the ultimate 
availabilityy of the exception is subject to the compliance by the invoking Member 
withh the requirements of the chapeau'.1" The chapeau is but one expression of 
thee principle of good faith, which is at once a general principle of law in general 
andd of international law in particular.254 The Appellate Body added that: 

TheThe task of interpreting and applying the chapeau is, hence, essentially the 
delicatedelicate one of locating and marking out a line of equilibrium between the right of a 
MemberMember to invoke an exception under Article XX and the rights of the other Members 
underunder varying substantive provisions [...] [...]  The location of the line of equilibrium, as 
expressedexpressed in the chapeau, is not fixed and unchanging; the line moves as the kind 
andand the shape of the measures at stake vary and as the facts making up specific 
casescases differ.2" 

Thee Appellate Body considered the application of the US measure at issue in the 
lightt of these observations.256 First of all, the Appellate Body stressed the coercive 
effectt of the measure, that required all other exporting Members wishing to 
exercisee their GATT rights to adopt essentially the same policy as that applied in 
thee US. Different conditions prevailing in different countries were not taken into 
account,, which resulted in discrimination.257 According to the Appellate Body, 
discriminationn results not only when countries in which the same conditions 
prevaill  are treated differently, but also when the application of the measure at 
issuee does not allow for any inquiry into the appropriateness of the regulatory 
programmee for the conditions prevailing in those exporting countries.2'8 The 
secondd major aspect of the application of the US measure criticised by the 
Appellatee Body was the fact that the US had not engaged in 'serious, across-the-
boardd negotiations' to seek international agreement before enforcing the import 
prohibition.. The fact that the US had negotiated an Inter-American Convention 
onn the protection of sea turtles demonstrated that 'an alternative course of action 
wass reasonably open to the United States for securing the legitimate policy goal 

2522 Ibid., para. 156. 
2533 Ibid., para. 157. Emphasis in the original. 
2544 Ibid., para. 158. 
2555 Ibid., para. 159. 
2566 For more elaborate discussions, see Appleton (1999); Wiers (1999). 
1577 AB in US'Shrimp-Turtlc, paras. 161-165. 
2588 Ibid., para. 165. 
1599 Ibid., paras. 166-171. 
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off  its measure'. 2'9 The US had negotiated with some shrimp exporters, but not 
withh others. The resulting discrimination was unjustifiable. 

Thee US measure was operated completely unilaterally in its actual applica-
tion.. Detailing the required conservation policies, as well as the process of 
granting,, denying or withdrawing certification to exporting countries took place 
withoutt any participation by those countries. The unilateral character of the 
applicationn of the American measure 'heightened the disruptive and discrimina-
toryy influence of the import prohibition and underscored its unjustifiability.'200 

Moreover,, some countries were granted a phase-in period to comply with the US 
requirements,, while others were not; and the level of efforts made by the US to 
transferr the required technology also differed from country to country. All these 
differencess in their cumulative effect amounted to "unjustifiable discrimina-
tion".2611 The Appellate Body also found that the rigidity of the US requirements 
andd the inflexible way in which they were applied constituted "arbitrary discrimi-
nation".. The Appellate Body in its further considerations on this element of the 
chapeauu placed emphasis on the lack of transparency and predictability in the 
applicationn of the measure. It made a connection with Article X:3 GATT in this 
respect.262 2 

InIn EC-Asbestos, the panel's first step in addressing the measure under the 
chapeauu was to determine whether the measure was "discriminatory" in its 
application.. In a footnote the panel added that what is prohibited by the introduc-
toryy clause to Article XX is a particular form of discrimination (i.e. that which is 
arbitraryy or unjustifiable between countries where the same conditions prevail) 
andd not all forms of discrimination. If the measure is not in general discrimina-
toryy in its application, then a fortiori  it cannot constitute arbitrary or unjustifiable 
discriminationn between countries where the same conditions prevail.26' The 
panell  went on to note that 

ifif  the application of the measure is found to be discriminatory, it still remains 
toto be seen whether it is arbitrary and/or unjustifiable between countries where the 
samesame conditions prevail. It is in this context, and not in the stage of the existence 
ofof discrimination - which is an objective fact, that we shall determine whether the 
measuresmeasures falling within the particular exceptions of Article XX (b) [...]  have been 
appliedapplied reasonably, with due regard to both the legal duties of the party claiming the 
exceptionexception and the legal rights of the other parties concerned.26* 

'°Ibid.,, para. 172. 

""  Ibid., para. 176. 

'22 Ibid., paras. 177-184. 

'33 Panel in EC-Asbestos, original footnote 191, referring to US-Spring Assemblies, para. 55, 

**  Ibid., para. 8.226. Emphasis in the original. 
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Thee panel concluded that since Canada had not established discrimination in 
relationn to the application of the French Decree, there was no need to consider 
thee question of its arbitrariness or unjustifiability.265 Turning the analysis to 
'disguisedd restriction on international trade', the panel focused on the word 
"disguised".. A restriction which formally meets the requirements of Article 
XX(b)) will constitute an abuse if such compliance is in fact only a disguise to 
conceall  the pursuit of trade-restrictive objectives. Although the aim of a measure 
mayy not be easily ascertained, the protective application of a measure can most 
oftenn be discerned from its design, architecture and revealing structure.266 The 
panell  referred to the Appellate Body in Japan-Alcohol.267 It saw no reason why 
itt should not be applicable in other circumstances where it is necessary to 
determinee whether a measure is being applied for protective purposes/68 The 
panell  found nothing in the design, architecture and revealing structure of the 
Frenchh Decree to suggest that the French measure had protectionist objectives. It 
admittedd that there is always the possibility that such measures might have the 
effecteffect of favouring the domestic substitute product's manufacturers. However, 
'thiss is a natural consequence of prohibiting a given product and in itself cannot 
justifyy the conclusion that the measure has a protectionist aim, as long as it 
remainss within certain limits'. The panel observed that the information made 
availablee to it did not suggest that the import ban had benefited French industry, 
too the detriment of third country producers, to such an extent as to lead to the 
conclusionn that the Decree has been applied so as to constitute a disguised 
restrictionn on international trade.269 The panel's interpretation of the chapeau 
wass not appealed. 

Thee panel in US-Shrimp-Turtle was reconvened to determine the compat-
ibilit yy with the WTO rules of the measures taken by the US in order to imple-
mentt the Appellate Body report. The panel concentrated on the chapeau of 
Articlee XX as a standard for determining the extent of the obligation to negotiate 
ann international agreement before resorting to unilateral import restrictions. 
Thee panel referred to the Marrakesh Decision establishing the Committee on 
Tradee and Environment, and noted that 

recourserecourse to trade-related measures not based on international consensus is gener-
allyally not the most appropriate means of enforcing environmental measures, since it 
leadsleads to the imposition of unwanted constraints on the multilateral trading system 
andand may affect sustainable development.170 

2655 Ibid., para. 8.230. 
266Ibid.,, para. 8.236. 
2 6 7Thee panel erroneously stated that this approach by the AB had been developed in relation to Article IIL4 , 

whereass in actual fact it had been developed in relation to Article 111:2, second sentence. 
268Ibid.,, original footnote 199. 
i 69Ibid.,, paras. 8.238-9. Emphasis added. 
2700 Panel in US-Shrimp-Turtle Implementation, para. 5.55. 
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Thee panel added that both the factual context, i.e. sea turtles being highly 
migratoryy species, and the legal framework, i.e. the recognition in the WTO and 
otherr international agreements that the protection of migratory species is best 
achievedd through international cooperation, 'significantly move the line of equi-
libriumm referred to by the Appellate Body towards a bilaterally or multilaterally 
negotiatedd solution, thus rendering recourse to unilateral measures less accep-
table'.. Hence, applying a unilateral import prohibition without having made 
"seriouss efforts" to negotiate a multilateral agreement might amount to an 
abusee or misuse of Article XX. Moreover, the notion of good faith as expressed 
byy the chapeau to Article XX implies a continuity of efforts.271 However, the 
obligationn is to negotiate an agreement before resorting to unilateral measures, 
nott to conclude one.272 The US in this case was obliged to take the initiative 
off  negotiating with all interested parties and to make serious efforts in good 
faithh to negotiate, taking into account the situations in the other negotiating 
countries.2733 The panel regarded the Inter-American Convention on Sea Turtle 
Protectionn as evidence that an international agreement was feasible in the 
circumstances,, and observed that it was reasonable to expect a great deal of 
thee US in terms of good faith efforts, considering it was a "demandeur" in this 
fieldfield and given its capacity of persuasion. However, the US cannot be exclusively 
responsiblee for reaching an agreement.274 The panel found that the US efforts 
mett the standards established. However, it added that: 

inin a context such as this one (...J, the possibility to impose a unilateral measure[...] 
isis more to be seen, for the purposes of Article XX, as the possibility to adopt a 
provisionalprovisional measure allowed for emergency reasons than as a definitive "right"  to take 
aa permanent measure. The extent to which serious good faith efforts continue to be 
mademade may be reassessed at any time. For instance, steps which constituted good faith 
effortsefforts at the beginning of a negotiation may fail to meet that test at a later stage.*7'' 

Thee panel subsequently assessed the other elements of "unjustifiable discrimi-
nation""  as identified by the Appellate Body. As regards the lack of flexibility  of 
thee original US implementing measures, the panel interpreted the AB report 
ass implying that while demanding other Members to adopt 'essentially the same' 
regulatoryy programme would amount to unjustifiable discrimination, demand-
ingg them to adopt programmes that are 'comparable in effectiveness' would not. 
Suchh a requirement must in practice be applied with sufficient flexibility , taking 

1711 Ibid., paras. 5,59-60. 
2722 Ibid., paras. 5.63-64, referring to paras. 166 and 172 of the AB report in US-Shrimp-Turtle. 
2733 Ibid., paras. 5.66 and 5.73. 
274Ibid.,, paras. 5.75-76 and 5.78. 
27'' Ibid., para. 5.88. 
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intoo account the conditions prevailing in the exporting country.176 The panel 
thenn addressed an additional argument by the complainant, Malaysia, which 
meritss consideration. Malaysia argued that the United States, by imposing a 
unilaterallyy defined standard of protection, violated the sovereign right of Malay-
siaa to determine its own sea turtle protection and conservation policy. The panel 
respondedd as follows: 

[I]t[I]t  is the understanding of the Panel that the Appellate Body Report found 
that,that, while a WTO Member may not impose on exporting members to apply the 
samesame standards of environmental protection as those it applies itself, this Member 
maymay legitimately require, as a condition of access of certain products to its market, 
thatthat exporting countries commit themselves to a regulatory programme deemed 
comparablecomparable to its own. [...] 277 

Thee panel added that this could have consequences on policy priorities of export-
ingg countries: 

IfIf  Malaysia exported shrimp to the United States, it would be subject to require-
mentsments that may distort Malaysia's priorities in terms of environmental policy. As 
ArticleArticle XX of the GATT 1994 has been interpreted by the Appellate Body, the WTO 
AgreementAgreement does not provide for any recourse in the situation Malaysia would face 
underunder those circumstances.27* 

Thee second additional element of unjustifiable discrimination in the AB report 
consistedd of the prohibition of imports of shrimp from uncertified countries, 
evenn if the shrimp in question had in fact been caught using turtle excluder 
devicess (TEDs). The panel found that the US had changed its guidelines suffi-
cientlyy in this respect, even if the new guidelines were the subject of appeal in 
USS domestic courts at the time the panel issued its report and were under threat 
off  being repealed in the future.2^ The third and fourth additional elements 
concernedd discrimination between exporting countries in terms of the granted 
phase-inn periods, and differences in the level of efforts by the US to transfer 
technology.. The panel considered that the problems identified by the AB in these 
respectss were not very relevant in this instance, as Malaysia had so far not sought 
certificationn and therefore it was impossible to assess whether it would incur 
moree costs than the countries granted longer phase-in periods had incurred. 
Neitherr had Malaysia sought technology transfer.280 

277 Ibid., paras. 5.93-102. 
2777 Ibid., para. 5.103. 
2788 Ibid. 
2799 Ibid., paras. 5.106-m. 
22 °Ibid., paras. 5.14-116 and 5.117-120. 
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Withh regard to the issue of "arbitrary discrimination", the panel essentially 
reiteratedd its findings under "unjustifiable discrimination" to the effect that the 
USS measures now provided sufficient flexibility.  The second aspect of "arbitrary 
discrimination""  concerned requirements of due process, i.e. the ex parte nature 
off  inquiries and certifications, and the absence of a formal opportunity to be 
heard,, of a formal written decision, and of a procedure for review. The panel 
foundd that the revised US measures, as well as their application in practice, 
sufficientlyy addressed the concerns raised by the AB in this regard.281 

Finally,, the panel assessed whether the US implementing measures consti-
tutedd a disguised trade restriction. The panel referred to the EC-Asbestos panel to 
thee effect that there would be an abuse of Article XX if compliance with Article 
XXX was in fact only a disguise to conceal the pursuit of trade-restrictive objec-
tives.1822 Like the panel in EC-Asbestos, it further referred to the Appellate Body in 
Japan-AlcoholJapan-Alcohol to the effect that the protective application of a measure can most 
oftenn be discerned from its design, architecture and revealing structure.283 The 
panel,, looking at the US law and implementing measures as actually applied by 
thee US, concluded that there were no indications of protective application. By 
allowingg exporting countries to apply programmes not based on the mandatory 
usee of turtle excluder devices (TEDs), and by offering technical assistance to 
developp the use of TEDs in third countries, the United States had demonstrated 
thatt its measures were not being applied so as to constitute a disguised restric-
tionn on trade.2*4 

4.4.33 Relationship Between Article XX and Article II I 

Accordingg to the Appellate Body in US-Gasoline, the relation-
shipp between the "affirmative commitments" set out in Articles I, III and XI 

,, GATT, and the policies and interests embodied in the "general exceptions" listed 
inn Article XX GATT can only be given meaning within the framework of the 
GATTT and its object and purpose by a treaty interpreter on a case-to-case basis.2*5 

Inn both US-Gasoline and US-Shrimp-Turtle, the Appellate Body contrasted the 
rightt to invoke the exceptions in Article XX with the "substantive" rules, provi-
sions,, rights, and obligations that are found in provisions such as Articles III 
orr XI.286 Also in US-Gasoline, the Appellate Body stated that '[t]he chapeau by 
itss express terms addresses, not so much the questioned measure or its specific 

2811 Ibid., paras. 5.126-136. 
2822 Referring to the panel in EC-Asbestos, para. 8.236. This finding was neither reversed nor modified by 

thee AB. 
2833 AB in Japan-Alcohol, at p. 29. 
2844 Panel in US-Shrimp-Turtle Implementation, paras. 5.138-144. 
2855 AB in US-Gasoline, at p. 18. 
2 866 AB in US-Gasoline, at pp. 22-25; A B i n US-Shrimp-Turtle, paras. 156-160. 
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contentss as such, but rather the manner in which that measure is applied.'287 

Thee provisions of the chapeau 'cannot logically refer to the same standard(s) by 
whichh a violation of a substantive rule has been determined to have occurred'.288 

Inn US-Shrimp-Turtle, the Appellate Body specified that the nature and quality of 
thee discrimination in the chapeau of Article XX is 'different from the discrimi-
nationn in the treatment of products which was already found to be inconsistent 
withh one of the substantive obligations of the GATT 1994, such as Articles I, 
II II  or XI'.28* 

Inn US-Gasoline, the Appellate Body said that '[t]he chapeau of Article XX 
makess it clear that it is the "measures" which are to be examined under Article 
XX(g),, and not the legal finding of less favourable treatment [under Article 
111:4]]  .'29° The AB thereby corrected the panel, which had asked itself whether 
thee "less favourable treatment" of imported gasoline "related to" the conservation 
off  natural resources, rather than the "measure", i.e. the baseline establishment 
rules.. In Argentina-Hides, the panel argued that although the above statement 
wass made by the Appellate Body with regard to Article XX(g), it was based on 
thee chapeau and should therefore apply to Article XX{d) too.291 Thus, it is not the 
actuall  violation of a substantive obligation such as Article III that has to meet 
thee "means-ends tests" in Article XX, but rather the measure. The same would 
seemm to apply to the chapeau of Article XX, which refers to "measures" and not 
too "violations". However, the assessment of a measure's application under the 
chapeauu wil l focus on discriminatory or protective aspects. Even if the Appellate 
Bodyy has emphasised that the discrimination standard for the chapeau of Article 
XXX cannot be the same as the standard in substantive GATT provisions, there 
wil ll  likely be some overlap with the analysis under e.g. Article III . However, the 
analysiss in the chapeau requires an extra step, i.e., focusing on the justifiability 
orr arbitrariness of a difference in treatment that may have already been found 
underr Article III.2*2 

77 AB in US-Gasoline, at p. 22, referring to the GATT panel in US-Spring Assemblies. 
2888 Ibid., at p. 23. 
i 8 9A BB in US-Shrimp-Turtle, para. 150. 
29°ABB in US-Gasoline, at p. 16. 
2911 Panel in Argentina-Hides, para. 11.303 and footnote 560. The panel considered that the Appellate Body's 

approachh overruled that taken by the GATT panel in US-Section 337, para. 5.27, which had stated that 

whatt had to be justified as "necessary" under Article XX(d) was 'each of the inconsistencies with another 

GATTT Article found to exist'. 
2 922 Cf. the panel in Argentina-Hides, footnote 564, with regard to the justification of tax differences between 

domesticc and imported products: 'It is true that the European Communities disputes that the higher 

ratess applied to imported products (...) are "necessary" in order to secure compliance with the IVA Law 

andd IG Law. (...) We consider that this contention goes to the question of whether Argentina makes 

improperr use of the exception set out in Article XX(d) and not to the question of whether [the measures), 
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Thee two GATT panel reports in US-Beer and US-Auto Taxes introduced an 
"aimm and effect" test into Article III . According to that test, if a regulatory 
orr tax distinction is not applied with the aim or effect of protecting domestic 
production,, but has a legitimate aim, the products at issue are not "like" and 
thee measure wil l not thereby violate Article III . This test has been criticised for 
introducingg the consideration of regulatory objectives into the analysis of Article 
III ,, while they should be properly considered in Article XX.293 In Japan-Alcohol, 
thee panel expressly rejected the "aim and effect" test for the first sentence of 
Articlee 111:2, noting inter alia that 'the list of exceptions contained in Article 
XXX of GATT 1994 could become redundant or useless because the aim-and-
effectt test does not contain a definitive list of grounds justifying departure from 
thee obligations that are otherwise incorporated in Article III. ' According to the 
panel,, a WTO Member could invoke the protection of health in the context of 
thee aim-and-effect test. If this were the case, the standard of proof established 
inn Article XX would effectively be circumvented; WTO Members would not have 
too prove that a health measure is "necessary" to achieve its health objective.294 

Likewise,, the panel in EC-Asbestos refused to take into account health risks 
off  different products in determining "likeness" under Article 111:4, for fear or* 
therebyy rendering Article XX(b) inutile, especially the "necessary" and chapeau 
requirements/955 However, the Appellate Body reversed this approach, emphasis-
ingg that different inquiries occur under Articles 111:4 a nd XX: 

UnderUnder Article III.4, evidence relating to health risks may be relevant in assessing 
thethe competitive relationship in the marketplace between allegedly "like" products. 
TheThe same, or similar, evidence serves a different purpose under Article XX(b), namely, 
thatthat of assessing whether a Member has a sufficient basis for "adopting or enforcing" a 
WTO-inconsistentWTO-inconsistent measure on the grounds of human health.296 

inn light of their general design and structure, fall within the terms of Article XX(d). We therefore 

addresss the justifiability of applying higher rates to imported products when we appraise [the measures] 

underr the chapeau of Article XX. This approach is in accordance with that followed by the Appellate 

Bodyy in United States-Gasoline.' 
2933 See e.g. Mattoo and Subramanian (1998). 
2944 Panel in Japan-Alcohol, paras. 6.16-17. 
2955 Panel in EC-Asbestos, para. 8.130. 
296ABB in EC-Asbestos, para. 115. Emphasis in the original. 
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4.55 Technical Barriers to Trade and Sanitary and 
Phytosanitaryy Measures 

Inn addition to GATT 1994, two WTO Agreements of particular 
relevancee to the scope of unilateral environmental measures are the Agreement 
onn Technical Barriers to Trade (TBT) and the Agreement on the Application 
off  Sanitary and Phytosanitary Measures (SPS). Both agreements resemble and 
elaboratee upon the GATT disciplines. However, there are important differences 
betweenn the two agreements, regarding their scope and disciplines, as well 
ass their relationship to GATT 1994. Their relationship inter se wil l also be 
discussed. . 

4.5.11 The Agreement on Technical Barriers to Trade (TBT) 

Tradee barriers can result from divergences between technical 
requirementss between countries. A producer in country A has to comply with 
requirementt A in its home market, and also with requirement B in country B 
iff  it wishes to sell its goods on that market. If requirements A and B are so 
differentt as to necessitate changes in the production process, the additional costs 
incurredd are clear. Trade barriers can also resultt from certification and approval 
procedures.. The emphasis in this work, however, is on diverging requirements 
themselves,, and more particularly, those with which compliance is mandatory. 
Suchh requirements often do not discriminate on the basis of product origin, and 
usuallyy reflect valid national regulatory concerns over such interests as safety, 
healthh and environmental protection. They therefore represent the tensions 
betweenn such interests and that of liberalising trade par excellence. 

Inn principle, all products, including industrial and agricultural products, are 
subjectt to the TBT Agreement.297 The Agreement lays down obligations concern-
ingg technical regulations, standards and conformity assessment procedures. 
Onlyy those national measures falling within the definitions of either of these 
threee categories wil l therefore be covered by the Agreement. The definitions and 
thee most relevant provisions of the TBT Agreement are found in the Annex 
too this work. The definitions differentiate between "technical regulations" and 
"standards".. Whereas compliance with a technical regulation is mandatory, 
compliancee with a standard is voluntary.298 Although voluntary standards may 
havee certain trade effects, especially when they receive some form of government 
support,, the focus in this analysis is on technical regulations. Their potential 
tradee effects are indisputable, as foreign producers will have to comply with such 

1977 Article 1.3 TBT Agreement, hereinafter refererred to as TBT. 
1988 Cf. the Explanatory Note to Definition 2 of Annex 1 TBT:'[...] For the purpose of this Agreement 

standardss are denned as voluntary and technical regulations as mandatory documents.[...J' 
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regulationss if they wish to sell their products on the market of the Member 
applyingg those regulations. The central provisions regarding technical regula-
tionss are found in Article 2 of the TBT Agreement. The main obligations of 
Memberss with respect to standards are found in the Code of Good Practice 
forr the Preparation, Adoption and Application of Standards, which is found in 
Annexx 3 to the TBT Agreement. Materially, these obligations strongly resemble 
thee obligations with respect to technical regulations that are discussed hereaf-
ter.2""  Article 5 of the TBT Agreement deals with conformity assessment, and 
again,, its obligations resemble those applying to technical regulations. 

Thee panel in EC-Asbestos stated that a measure constitutes a "technical 
regulation""  if it affects one or more given products, specifies the technical char-
acteristicss of the product (s) which allow them to be marketed in the Member 
thatt took the measure, and compliance is mandatory.'00 On the basis of this 
description,, the panel found that the part of the pertinent French law consti-
tutingg a general prohibition on marketing asbestos and asbestos-containing 
productss was not a "technical regulation". The part of the French law providing 
exceptionss to the asbestos ban did constitute a "technical regulation", but the 
panell  declined to come to any findings since the claimant had not made specific 
claimss concerning those exceptions.301 The Appellate Body disagreed with the 
panel'ss separation of the prohibitions and exceptions in the national measure at 
issue.. It was of the opinion that the measure had to be examined as a whole, and 
thatt the exceptions in the measure would have no autonomous legal significance 
inn the absence of the prohibitions.302 According to the Appellate Body, with 
respectt to products, a "technical regulation" has the effect of prescribing or impos-
inging one or more "characteristics". 'Product characteristics may be prescribed 
orr imposed in a positive or negative form. Although a technical regulation 
mustt be applicable to an identifiable product or group of products, these do not 
havee to be explicitly named, identified or specified in the national measure.'303 

Applyingg these interpretations to the French measure at issue, the Appellate 
Bodyy observed that the products covered by a prohibition of products containing a 
substancesubstance (in this case asbestos fibres) were identifiable. The measure laid down 
"characteristics""  for all products that might contain asbestos. Its exceptions laid 
downn the 'applicable administrative provisions' for certain products containing 
asbestoss fibres that were excluded from the prohibition. The measure as a 
wholee was a "technical regulation" under the TBT Agreement.304 Interestingly, 
thee Appellate Body added that if the French measure had consisted only of 

2 " T h ee TBT Agreement contains only one provision specifically dealing with standards, Article 4, which 

referss to the Code of Good Practice. 

'°°° Panel in EC-Asbestos, para. 8.57. Original footnote omitted. 
3011 Ibid., paras. 8.58 and 8.70-72. 
3022 AB in EC-Asbestos, para. 64. 
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aa prohibition on asbestos fibres as such, it might not constitute a "technical 
regulation".305 5 

Articlee 2.1 TBT encapsulates both the Most-Favoured Nation (MFN) and 
Nationall  Treatment (NT) requirements from the GATT. As the National Treat-
mentt requirement is phrased in essentially the same terms as in Article 111:4 
GATT,, the crucial elements being "like product" and "treatment no less favour-
able",, the discussion of that Article and those terms in Section 4.2 is referred 
to.. The remainder of Article 2 TBT contains obligations that go beyond the MFN 
andd NT standards. Arguably, the pivotal provision is Article 2.2, reproduced in 
thee Annex to this work. The 1979 TBT Agreement already contained a provision 
similarr to Article 2.2 TBT. In its Article 2.1 it combined the National and 
Most-Favouredd Nation Treatment requirements with two requirements; (a) to 
ensuree that technical regulations and standards were not prepared, adopted or 
appliedd with a view to creating trade obstacles, and (b) to ensure that technical 
regulations,, standards or their application did not have the effect of creating 
unnecessaryy trade obstacles.'06 The difference between technical regulations 
withh the purpose and with the effect of creating trade obstacles has been removed 
inn the 1994 TBT Agreement.'07 Another difference is that Article 2.1 of the 1979 
Agreementt did not elaborate upon the notion of "unnecessary" with reference 
too protection goals, as Article 2.2 TBT does. However, the Preamble to the 1979 
Agreementt did clarify that countries could take measures to pursue such goals, 
andd moreover mentioned them among the reasons why relevant international 
standardss could be inappropriate.308 Presumably, therefore, a member could 
enactt a technical regulation if it deemed it "necessary" to do so for the protection 
off  non-trade goals. A complainant had to prove that a technical regulation went 
beyondd what was necessary.'09 

'° ''  Ibid. ,  paras .  68-70 . 

' ° 44 Ibid. ,  paras .  72-76 . 

'° 55 Ibid. ,  para .  71 . 
3066 Emphasis added. Article 2.1 of the 1979 TBT Agreement reads in full: 'Parties shall ensure that techni-

call  regulations and standards are not prepared, adopted or applied with a view to creating obstacles to 

internationall  trade. Furthermore, products imported from the territory of any Party shall be accorded 

treatmentt no less favourable than that accorded to like products of national origin and to like products 

originatingg in any other country in relation to such technical regulations and standards. They shall 

likewisee ensure that neither technical regulations nor standards themselves nor their application have 

thee effect of creating unnecessary obstacles to international trade.' 1979 TBT Agreement, as reproduced 

inn EC Official Journal L 71 (1980) 29-43. 
3077 Article 2.2 TBT combines the phrases 'with a view to' and 'with the effect of with 'creating unnecessary 

tradee obstacles'. 
300 Article 2.2 of the 1979 TBT Agreement. 
3099 See Stewart (1993) at 1068, Middleton (1980) at 206. 
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Contemporaryy GATT publications suggest that the 1979 Agreement was 
alreadyy intended to go beyond the National Treatment and Most Favoured Nation 
requirementss which it incorporated.310 A GATT publication from 1979 notes that 
standardss were covered in a general way in Article III,  XI and XX GATT, but that 
thee TBT Agreement went "well beyond these provisions".3" This was confirmed 
inn its account of the results of the Tokyo Round.3" The 1979 TBT Agreement 
wass a plurilateral agreement, a "side-code" binding only the signatories to it 
andd having its own dispute settlement procedures.313 When it was transformed 
intoo the 1994 TBT Agreement, it became part of the single WTO undertaking. 
Thus,, the possibility of challenging internal measures beyond those violating 
thee GATT was extended from an option chosen by a limited membership to a 
generall  standard applicable to all WTO members, and subjected to the general 
proceduress of the Dispute Settlement Understanding. Littl e attention appears 
too have been paid to this important extension of the capacity to challenge the 
internall  regulations of Members.314 

Thee non-exhaustive list of "legitimate objectives" in Article 2.2 contains 
elementss from Article XX(b) GATT and Article XXI GATT, as well as objectives 
nott found in those provisions, i.e. the prevention of deceptive practices, and the 
protectionn of the environment and of human safety. The second non-exhaustive 
listt in Article 2.2 contains elements to be taken into account in assessing the 
riskk of the non-fulfilment of a legitimate objective, when determining whether 
aa technical regulation is 'not more trade-restrictive than necessary to fulfi l 
aa legitimate objective'. So far, no dispute settlement reports have assessed a 
measuree under either Article 2.1 of the 1979 TBT Agreement, or Article 2.2 of 
thee 1994 TBT Agreement.315 

3100 GATT (1979a) at 41: 'These regulations are often adopted for perfectly legitimate reasons, and are not 

intendedd in themselves as barriers to trade. However, they can create trade barriers in many different 

ways,, and so can the testing requirements and certification systems which are designed to ensure that 

thee regulations are met. International trade can be complicated and inhibited by disparities between 

regulationss at local, State, national or regional levels'. 
3111 GATT {1979b) at 62. Emphasis added. 
3122 Ibid., at 139: 'The relevant provisions of the GATT are not sufficient in themselves to enable all the 

problemss that arise in the field of technical barriers to trade to be dealt with. There was a need to go 

beyondd the GATT provisions. [...] The objective of the Agreement cannot be to abolish all restrictions. Its 

aimm is to remove unnecessary barriers to trade.' Original underlining. 
3133 Jackson (1988); Bernier (1982); Middleton (1980). 
3144 This author has found no account of the significance of the combination of the far-reaching "trade 

obstacles""  provision and its extension to the entire membership of the WTO. Accounts of the ongoing 

negotiationss during the Uruguay Round merely stated that the new TBT Agreement would extend and 

clarifyy the 1979 version. See e.g. GATT Activities in 1991, Geneva, GATT, 1992, at 25. 
3155 Under the WTO dispute settlement procedures. Article 2 TBT was invoked in a number of disputes but 

nott applied by panels or the Appellate Body. See Section 5.1.2. Its predecessor, Article 2.1 of the 1979 

TBTT Agreement, was also not the subject of dispute settlement. See Annex B in Petersmann (1997a). 
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Accordingg to the first sentence of Article 2.5, Members must, upon request 
byy other Members, justify in terms of the provisions of Article 2.2 to 2.4 their 
technicall  regulations which may have significant trade effects. Thus, they will 
havee to explain that their technical regulations do not create unnecessary trade 
barrierss (Article 2.2), and are not maintained while circumstances or objectives 
givingg rise to their adoption no longer exist (Article 2.3). Moreover, they wil l 
needd to explain why any relevant international standards that they have not used 
ass a basis for their technical regulations were ineffective or inappropriate means 
forr the legitimate objectives pursued by their technical regulations. This may be 
thee case as regards fundamental climatic or geographical factors or fundamental 
technologicall  problems (Article 2.4). Apart from the obligation to explain techni-
call  regulations, there are general notification and information requirements in 
Articless 2.9 and 2.10. The provisions of the TBT Agreement regarding the use of 
internationall  standards are further discussed infra.*16 

Articlee 2.7 obliges Members to 'give positive consideration to accepting as 
equivalent'' technical regulations of other Members, even if these regulations 
differr from their own, provided they are satisfied that these regulations 
adequatelyy fulfi l the objectives of their own regulations.317 This is a first step 
towardss the recognition of equivalent standards.3'8 It should be noted that Article 
2.77 does not provide for positive consideration to be given to mutual recognition, 
butt to unilaterally recognising another Member's technical regulations.3'9 Article 
2.88 requires Members to specify technical regulations in terms of performance 
ratherr than design or descriptive characteristics. This requirement is of great 
potentiall  value in overcoming the problems arising from different national 
regulatoryy approaches. Focusing on performance rather than design will create 
moree instances in which foreign producers can enter markets without having to 
redesignn their products.320 However, the requirement in Article 2.8 is accompa-
niedd by the qualification 'wherever appropriate', which may significantly dimin-
ishh its importance. 

Thee provisions in the TBT Agreement addressing the procedures applied 
byy Members to assess the conformity with their technical regulations and 

3166 See Section 4.6.2. 
3177 Article 2.7 TBT. 
3'&&  It has been proposed to extend the obligation in Article 2.7 to voluntary standards too. See e.g. 

G/TBT/W/888 and 145, and G/TBT/W/143. 
3199 Appleton (1997a) at 120 nonetheless speaks of "mutual recognition" in the context of Article 2.7 TBT. 
3200 Cf. the reference to Article 2.8 TBT in interpreting EC law by Advocate General Alber in his opinion in 

Joinedd Cases C-27/00 and C-122/00 Omega Air. 
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standardss largely mirror the provisions on technical regulations themselves.521 

However,, Article 6, the provision on the recognition of foreign conformity 
assessmentt procedures, is more elaborate than the parallel provision on the 
recognitionn of technical regulations. There is a basic obligation to recognise 
foreignn conformity assessment procedures, which is farther-reaching than the 
meree obligation to 'give positive consideration to accepting as equivalent foreign 
technicall  regulations' in Article 2.7. Moreover, Article 6 contains elements of 
mutualmutual recognition not found in the parallel provision on the recognition of 
technicall  regulations. However, this wider basic obligation is subject to impor-
tantt qualifications. Members are only to ensure the acceptance of the results 
off  foreign conformity assessment 'whenever possible', and provided 'they are 
satisfiedd that those procedures offer an assurance of conformity with applicable 
technicall  regulations or standards equivalent to theirr own procedures'.322 

4.5.22 The Agreement on the Application of Sanitary and 
Phytosanitaryy Measures (SPS) 

Inn the GATT era, to the extent that sanitary and phytosanitary 
measuress violated GATT obligations, they could be justified under Article XX(b) 
off  GATT 1947. However, when negotiations on agricultural trade liberalisation 
weree taking place during the Uruguay Round, the need was felt to elaborate 
moree detailed rules for these types of measures, which resulted in the SPS 
Agreement.. The application of sanitary and phytosanitary measures to imports 
couldd otherwise undo the progress which had already been made in terms of 
markett access commitments in agricultural goods. Thus, the SPS Agreement 
intendss to ensure that human, animal and plant life and health can be effectively 
protected,, but at the same time to prevent SPS measures from being abused as 
'thinly-disguisedd barriers to trade'.32' 

Ass is the case for TBT, the starting point as far as the coverage of the SPS 
Agreementt is concerned lies in its definitions. Article 1.2 SPS refers to Annex 
AA to the SPS Agreement, which defines a sanitary or phytosanitary measure in 
termss of the objective of its application. A measure is an SPS measure if it is 
appliedd to protect human, animal or plant life or health from risks arising 
fromm pests or diseases;324 to protect human or animal life or health from food-
bornee risks;325 and to prevent or limi t other damage caused by pests.326 The 

32!! Cf. Article 5.1.2 with 2.2; 5.2.7 with 2.3; 5.4 with 2.4; 5.5 with 2.6; 5.6 with 2.9; and 5.7 with 2.10. 
3222 Article 6.1 TBT. 
3233 Stewart (1993) at 41. 
3244 Annex A of the SPS Agreement, i.(a) and i.(c); hereinafter referred to as SPS. 
3255 Annex A SPS, i.(b). 
3266 Annex A SPS, i.(d). 
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secondd leg of the definition states that SPS measures include 'all relevant laws, 
decrees,, regulations, requirements and procedures including inter alia product 
criteria;; processes and production methods; [...] and packaging and labelling 
requirementss directly related to food safety'. 

Oncee within the SPS Agreement and in accordance with its definitions that 
referr to the measure's objective, Article I.I SPS suggests a broad coverage ratione 
materiaemateriae by stating that the Agreement applies to all SPS measures 'which may 
directlyy or indirectly affect international trade'. This includes a wide range of 
measures,, including border measures that would be covered by Article XI GATT 
andd internal regulations that would be covered by Article III GATT.327 In fact, 
thee words "indirectly affect" make it difficult to imagine any SPS measures 
nott covered by Article I.I . Perhaps a local SPS measure, such as the temporary 
closuree of a nature reserve after the outbreak of an animal or plant disease, could 
bee seen as not even indirectly affecting trade. Potentially more troublesome 
seemss to be the reference to the measure's objective in the definitions. What 
iff  a Member challenged with a violation of the SPS Agreement argues that 
itss measure is not being applied to protect life or health and is therefore not 
coveredd by the SPS Agreement? Such a scenario is not entirely inconceivable, 
becausee the SPS Agreement imposes more duties upon the Members in terms of 
riskk assessment than does the GATT or the TBT Agreement, as will be shown 
below.. However, it should be noted that the question whether a measure is being 
appliedd to protect life or health should not be equated with the legislator's subjec-
tivee intent. It seems that this question could be objectivised to an important 
extent.'28 8 

Thee central substantive obligations contained in the Agreement are found in 
Articless 2, 3 and 5.329 Article 3 relates to international standards and is discussed 
inn Section 4.6.3. Article 2.1 reaffirms the right of WTO Members to take any 
SPSS measures which are necessary for life or health protection, provided that 
suchh measures are consistent with the SPS Agreement. Article 2.2 lays down the 
basicc obligations of the SPS Agreement. It contains the "necessary" requirement 
thatt is also found in Article XX(b) GATT, and the requirement that SPS mea-
suress have a scientific basis, which is further elaborated in Article 5. Article 2.3 
appearss largely to have been inspired by the requirements found in the chapeau 
off  Article XX GATT. However, there is a subtle difference. While Article XX 
referss to the application of measures in a manner constituting discrimination, 
Articlee 2.3 SPS refers to discriminatory measures as such.330 Moreover, the 

3277 An overview of trade concerns related to SPS measures raised in the SPS Commitee is found in 

G/SPS/GEN/204. . 
3288 See Section 5.1.2. 
3299 See the Annex to this work. 
3300 The AB in EC-Hormones, para. 238, ignored this difference when it misquoted Article 2.3 SPS as if it did 

containn the exact same wording as the chapeau to Article XX GATT. 
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SPSS provision posits "identical or similar" instead of "the same" conditions, 
andd makes it clear that discrimination is covered not only between exporting 
Memberss but also between an exporting Member and the Member applying the 
measure.. Article 2.3 SPS not only closely resembles the chapeau to Article XX 
GATT,, it has also been said to correspond to the GATT's MFN and National 
Treatmentt principles.331 As the Appellate Body put it in Australia-Salmon, '[Arti -
clee 2.3] takes up obligations similar to those arising under Article I:i and Article 
111:44 of the GATT 1994 and incorporates part of the "chapeau" to Article XX 
off  the GATT 1994.'332 Thus, Article 2.3 SPS unites substantive obligations and 
exceptionss from the GATT. 

Articlee 5.1 obliges Members to ensure that their SPS measures are based 
onn 'an assessment, as appropriate to the circumstances, of the risk to human, 
animall  or plant life or health [...]'. This language elaborates the requirements in 
Articlee 2.2. A measure not based on a risk assessment in the sense of Article 
55 is presumed not to be based on scientific principles or to be maintained 
withoutt sufficient scientific evidence in the sense of Article 2.2.33J The panel 
inn EC-Hormones considered that Article 5 provides for more specific rights and 
obligationsobligations than the 'basic rights and obligations' set out in Article 2.334 The 
Appellatee Body agreed, adding that Articles 2.2 and 5.1 should constantly be read 
together,, that Article 2.2 informs Article 5.1, and that 'the elements that define 
thee basic obligation set out in Article 2.2 impart meaning to Article 5.I.''35 At 
thee same time, Article 2.2 is broader than Article 5.1: '[gjiven the more general 
characterr of Article 2.2, not all violations of Article 2.2 are covered by Articles 
5.11 and 5.2.'336 Thus, a measure can be challenged for inconsistency with Article 
2.22 SPS alone. 

Inn Annex A to the SPS Agreement, "risk assessment" is defined as the 
'evaluationn of the likelihood of entry, establishment or spread of a pest or disease 
[...]]  according to the SPS measures which might be applied, and of the associated 
[...]]  consequences'. For food-borne risks, the definition is the 'evaluation of 
thee potential for adverse effects on human or animal health'.337 Thus, a risk 
assessmentt requires more for pests and diseases than for food-borne risks, 
whichh is understandable as human life or health may be at stake in the latter 
case.. Evaluating the likelihood of entry or establishment 'according to the SPS 
measuress which might be applied' entails a comparison of risks according to 
variouss alternative measures.338 Article 5 SPS mentions a number of elements to 

3311 Pauwelyn (1999) at 653. 
33ïï AB in Australia-Salmon, para. 251. 
3333 Ibid., paras. 137-138. 
3344 Panel in EC-Hormones (US), para 8.271; (CND), para. 8.274. 
3355 AB in EC-Hormones, para. 180, as repeated by the AB in Australia-Salmon, para. 130. 
355 Panel in Australia-Salmon, para. 8.52, confirmed by the AB, para. 137, 
3377 Annex A, paragraph 4, SPS Agreement. 
3388 As confirmed by the AB in Australia-Salmon, para. 121, and in Japan-Varietals, para. 112. 
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bee taken into account when assessing risk, such as international risk assessment 
techniquess (Article 5.1), factors such as available scientific evidence and relevant 
environmentall  conditions (Article 5.2), and economic factors (Article 5.3). 
Thiss does not appear to be an exhaustive enumeration, which leads to the 
questionn whether consumer concerns and societal value judgements that are 
nott based on scientific evidence may be taken into account in assessing risks. 
Inn EC-Hormones, the panel stated that a risk assessment required by Article 5.1 
iss 'a scientific process aimed at establishing the scientific basis for the sanitary 
measuree a Member intends to take'.339 The panel opined that such non-scientific 
factorss should not be part of a risk assessment, but of risk management, i.e. 
determiningg the appropriate risk level and selecting the measure to meet that 
level.3400 The Appellate Body reversed this approach to the extent that the Panel 
purportedd to exclude from the scope of a risk assessment 'all matters not 
susceptiblee of quantitative analysis by the empirical or experimental laboratory 
methodss commonly associated with the physical sciences', noting that 

thethe risk that is to be evaluated in a risk assessment under Article 5.1 is not 
onlyonly risk ascertainable in a science laboratory operating under strictly controlled 
conditions,conditions, but also risk in human societies as they actually exist, in other words, the 
actualactual potential for adverse effects on human health in the real world where people 
livelive and work and die.*1 

Thee Appellate Body referred by way of illustration to factors mentioned in 
Articlee 5.2 SPS, i.e. 'relevant processess and production methods' and 'relevant 
inspection,, sampling and testing methods', which are not necessarily or wholly 
susceptiblee to investigation according to laboratory methods. Although the point 
iss not entirely clear, the above considerations would seem to indicate that the 
Appellatee Body did not intend to include subjective factors in risk assessment, 
suchh as societal perceptions of risk not based on scientific evidence. Indeed, 
att issue in EC-Hormones were factors such as the detection and control of a 
failuree to observe good veterinary practice. Such failure, while not a laboratory 
risk,, is still a real, identifiable risk to health, unlike consumer concerns and 
societall  values. 

Alsoo in EC-Hormones, the Appellate Body found that the "risk" evaluated in 
aa risk assessment must be an ascertainable risk; theoretical uncertainty is not 
thee kind of risk which, under Article 5.1, is to be assessed. However, a panel 
cannott require a risk assessment to establish a minimum magnitude of risk; it 
iss authorised only to determine whether a given SPS measure is "based on" a 

3399 Panel in EC-Hormones (US), para. 8.107; (CND), para. 8.no. 
3400 Panel in EC-Hormones (US), para. 8.146, (CND), para. 8.149. 
3411 AB in EC-Hormones, para. 187. 
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riskk assessment.343 "Based on" in this context was interpreted by the panel in 
EC-HormonesEC-Hormones as a procedural requirement of demonstrating that the results of 
aa risk assessment had been taken into account when enacting the measure. The 
Appellatee Body overturned this view and interpreted "based on" as a substantive 
requirementt requiring that the results of the risk assessment must 'sufficiently 
warrantt - that is to say, reasonably support - the SPS measure at stake', thus, that 
theree is 'a rational relationship between the measure and the risk assessment.'343 

AA risk assessment does not have to come to a "monolithic conclusion" that 
coincidess with the scientific conclusion or view implicit in the SPS measure; it 
mayy well representt minority opinions. An SPS measure may even be based on 
'aa divergent opinion coming from qualified and respected sources'.344 However, 
consideringg the way the Appellate Body applied these insights in EC-Hormones, 
aa considerable amount of specificity in the scientific material wil l be required for 
suchh a measure to be considered to be "based on" a risk assessment.345 

Thee economic factors mentioned in Article 5.3 must be taken into account 
nott only in the risk assessment, but also in determining the appropriate level 
off  protection from such risk. The appropriate level of sanitary or phytosanitary 
protectionn is defined in Annex A as 'the level of protection deemed appropriate 
byy the Member establishing a SPS measure [...]'. Although the SPS Agreement 
doess not contain any explicit obligation to determine the appropriate level of 
protection,, it is implicit in several of its provisions.346 In cases where a Member 
doess not determine its appropriate level of protection, or does so with insuf-
ficientficient precision, the appropriate level of protection may be established by panels 
onn the basis of the level of protection reflected in the SPS measure actually 
applied.3477 Determining the appropriate level of protection is a prerogative of the 
Memberss and the appropriate level could even be set at zero risk.348 

Articlee 5.5 adds the requirement to 'avoid arbitrary or unjustifiable distinc-
tionss in the levels it considers to be appropriate in different situations, if such 
distinctionss result in discrimination or a disguised restriction on international 
trade'.. The express objective of this requirement is to achieve consistency in the 
applicationn of the concept of an appropriate level of sanitary or phytosanitary 
protectionn against risks to human life or health, or to animal and plant life 
orr health; in other words, Members are supposed to be consistent in applying 

5422 Ibid., para. 186. 
3433 Ibid., para. 193. 
3444 Ibid., para. 194. 
3455 Ibid., paras. 197-200. 
344 See paragraph 3 of Annex B, Article 4.1, Article 5.4 and Article 5.6 SPS, as referred to by the AB in 

Australia-Salmon,Australia-Salmon, para. 205. 
3477 AB in Australia-Salmon, para. 207. 
344 Ibid., paras. 125 and 199. 
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SPSS measures to various products in different situations. The three-step analysis 
requiredd by Article 5.5 is made up of whether different appropriate protection 
levelss have been adopted in different situations, whether those protection levels 
exhibitt arbitrary or unjustifiable differences, and whether the measure embody-
ingg these differences results in discrimination or a disguised restriction on 
internationall  trade. The analysis has been applied by panels and the Appellate 
Body,3499 and has also been interpreted by the SPS Committee in guidelines."0 

Thesee guidelines expressly provide that they do not add or diminish rights and 
obligations.. However, they may play an important role in the future application 
off  the SPS Agreement, as they contain detailed and extensive elaborations of 
whatt Members are supposed to do under Article 5.5: 

[A][A]  Member should compare any proposed decision on the level of protection in 
aa particular situation with the level it has previously considered or is considering 
toto be appropriate in situations which contain sufficient common elements so as to 
renderrender them comparable [...].  If differences are observed in comparable situations, 
eithereither the proposed level may need to be modified, or the level of protection previously 
determineddetermined may need to be revised [..J351 

Accordingg to the Appellate Body in EC-Hormones, 'Article 5.5, when read 
togetherr with Article 2.3, may be seen to be marking out and elaborating a 
particularr route leading to the same destination set out in Article 2.3'.352 

Inn applying Article 5.5 in EC-Hormones, the Appellate Body concluded that 
neitherr the architecture and structure of the measures, nor the evidence submit-
tedd to the panel supported the conclusion that the distinctions resulted in 
discriminationn or a disguised restriction on international trade.353 In Australia-
Salmon,Salmon, the Appellate Body observed that a finding under Article 5.1 that an SPS 
measuree is not based on a risk assessment is a strong indication that it is really a 
disguisedd trade restriction within the meaning of Article 55354 Article 5.5 refers 
too distinctions in appropriate protection levels in different situations, which 
suggestss that it prohibits any discrimination caused by arbitrary or unjustifiable 
distinctionss in protection levels. Thus, it has been argued that SPS measures 
couldd be found to be inconsistent with this provision even if equally applicable to 
importss and domestic products.355 However, inconsistency would only be found 

3499 Panel in EC-Hormoness and panel and AB in Australia-Salmon. 
3500 Document G/SPS/W/104, 'Proposed Guidelines to Further the Practical Implementation of Article 5.5'. 
3511 Point A.4 of the proposed Guidelines. 
3522 AB in EC-Hormones, para. 212. 
3533 AB in EC-Hormones, para. 246. Emphasis added. 
3544 AB in Australia-Salmon, para. 166. 
5555 Pauwelyn (1999) at 653-4. 
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iff  the distinctions made were arbitrary or unjustifiable, and if they resulted in 
discriminationn or a disguised trade restriction. Thus, it is uncertain whether 
indistinctlyy applicable SPS measures can be challenged under Article 5.5. 

"Equallyy applicable" SPS measures can certainly be challenged under Article 
5.6.. This provision elaborates upon the more general Article 2.2.3'6 It requires 
thatt SPS measures are not more trade-restrictive than necessary in order to 
achievee their appropriate level of protection, taking into account technical and 
economicc feasibility. A footnote to this provision clarifies that a measure fulfil s 
thiss requirement when three cumulative elements are fulfilled: There is no other 
measuree (a) reasonably available taking into account technical and economic 
feasibility,, (b) that achieves the appropriate level of protection, and (c) is signif-
icantlyy less trade-restrictive.357 The second element seems problematic, as it 
invitess panels to judge whether alternative measures are equally effective in 
reachingg the protection level chosen by a Member.3'8 In Australia-Salmon, the 
Appellatee Body emphasised that assessing the second element of the test in 
Articlee 5.6 involves no interference with the appropriate level of protection 
chosenn by the Member.359 The Appellate Body said that the SPS Agreement 
containss an implicit obligation to determine the appropriate level of protection. 
InIn cases where a Member does not determine its appropriate level of protection, 
orr does so with insufficient precision, the appropriate level of protection may 
bee established by panels on the basis of the level of protection reflected in the 
SPSS measure actually applied.360 In the dispute at issue, the Appellate Body 
overturnedd the panel's application of Article 5.6 because the panel had used an 
incorrectt "measure" as a yardstick for comparison. The Appellate Body could 
nott complete the analysis of Article 5.6, because there were no indications 
ass to whether alternative measures would achieve the appropriate protection 
level.3611 In Japan-Varietals, the Appellate Body overturned the panel's application 
off  Article 5.6, because that panel had deduced the existence of an alternative 
measuree that would meet the protection level on the basis of experts' opinions 
insteadd of on parties' arguments.362 Importantly, in the same dispute the Appel-
latee Body made it clear that a panel's consideration and weighing of the evidence 
relatess to its assessment of the facts and, therefore, falls outside the scope of 
appellatee review under Article 17.6 of the DSIJ.36' In other words, a panel's 

3566 Although the panel in Australia-Salmon, para. 8.165, s aw n o reason to explore the relationship between 

Articless 2.2 and 5.6, it did say that Article 5.6 should, in particular, be read in the light of Article 2.2. 
3577 See also AB in Australia-Salmon, para. 123. 
3588 Cf. the "necessary" test in Article XX(b) GATT, discussed in Section 5.2.1. 
3599 AB in Australia-Salmon, para. 204. Emphasis in the original. 
3600 Ibid., paras. 206-207. 
3611 Ibid., paras. 208-213. 
3622 AB in Japan-Varietals, paras. 125,130-31. 
3633 Ibid., para. 98. 
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findingfinding that an alternative measure can achieve a Member's appropriate level of 
protectionn cannot be appealed. 

Articlee 5.7 allows Members in cases where scientific evidence is insufficient 
too adopt provisional SPS measures on the basis of available pertinent informa-
tion.. A provisional measure may only be maintained if the Member applying it 
seekss additional information which is necessary for a more objective risk assess-
ment,, and accordingly reviews the measure within a reasonable period of time. 
Accordingg to the Appellate Body in Japan-Varietals, the "additional information" 
soughtt must be 'germane to conducting such a risk assessment', and what 
constitutess a 'reasonable period of time' depends on the specific circumstances 
off  each case, including the difficulty in obtaining the additional information 
whichh is necessary for the review and the characteristics of the provisional SPS 
measure.3644 In EC-Hormones, the Appellate Body said that the precautionary 
principle,, at least outside the field of international environmental law, still awaits 
authoritativee formulation. It noted that the principle had not been written into 
thee SPS Agreement as a ground for justifying SPS measures that are otherwise 
inconsistentt with the obligations of Members as set out in particular provisions 
off  that Agreement, and that it finds reflection in Article 5.7 as well as in the 
sixthh paragraph of the preamble and in Article 3.3 of the SPS Agreement.365 

Thee relationship between Article 5.7 and the "precautionary principle" in more 
generall  terms has been much discussed in academic literature as well as in 
policyy papers.'66 The Appellate Body in Japan-Varietals observed that Article 5.7 
formss part of the context of Article 2.2, and operates as a qualified exemption 
fromm the obligation under Article 2.2 not to maintain SPS measures without 
sufficientt scientific evidence.'67 

Inn sum, according to the complicated scheme of obligations arising out of 
thee SPS Agreement, Members are required to take the following steps when 
enactingg measures to protect their populations, animals and plants from health 
risks.. They can determine the level of protection they deem to be appropriate, 
butt should avoid arbitrary or unjustifiable distinctions in the appropriate levels 
off  protection that lead to discrimination or disguised restrictions. They must 
basee their SPS measures on a risk assessment. The risk assessment must 
includee available scientific evidence and other relevant factors. Members must 
decidee whether the risk assessed is unacceptable, and if so, they must select an 
SPSS measure to address the risk. The measure selected should not discriminate, 

Ibid.,, paras. 92-93. Original emphasis. 

Panell  in EC-Hormones, paras. 124-5. 

Seee e.g. Hey (2000), Pauwelyn (1999), Douma and Jacobs (1999), and the European Council Resolu-

tion,, document G/SPS/GEN/225, G/TBT/W/^, WT/CTE/W/181, and Communication from the Euro-

peann Commission, document WT/CTE/W/147, G/TBT/W/137, G/SPS/GEN/168. 

ABB in Japan-Varietals, para. 80. 
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andd there should be no alternative measure reasonably available that achieves the 
protectionn level deemed to be appropriate and which is significantly less trade-
restrictive.. The role played by international standards in the SPS Agreement is 
discussedd infra.i6& 

4.66 International Standards and the Right of Members to Go 
Beyondd Them 

4.6.11 GATT 1994 and International Standards 

Exceptt for Article XX(h), which has so far played no significant 
rolee in the trade-environment debate, the GATT does not contain any explicit 
referencess to international environmental or health standards. Such standards 
cann be agreed upon in international organisations or agencies, and/or may be 
includedd in international environmental agreements. During the 1980s and 
1990s,, the EFTA countries and later the EC proposed to insert a general clause 
intoo Article XX referring to international environmental agreements.36? An 
examplee of a similar clause is found in the NAFTA, albeit that it explicitly 
referss to a number of international environmental agreements. Applying the 
samee approach to the GATT would have the disadvantage that it would require 
ann amendment to Article XX every time an international environmental agree-
mentt would be added to the list. If the need arises, the relationship between 
Articlee XX GATT and other WTO provisions on the one hand, and international 
environmentall  agreements or standards on the other, could be clarified by 
meanss of an authoritative interpretation of WTO provisions.370 In the absence 
off  any explicit clause in Article XX apart from paragraph (h), or of other institu-
tionall  devices regarding the relationship between the GATT and international 
environmentall  agreements, the relationship between the GATT and internation-
allyy agreed environmental and health standards wil l depend on how panels and 
thee Appellate Body take such standards into account in interpreting GATT provi-
sions.. Of particular relevance in this context are the chapeau and subparagraphs 
off  Article XX. 

Onn the basis of paragraph 3(a) or (c) of Article 31 of the Vienna Convention, 
internationallyy agreed health or environmental standards are to be 'taken into 
account'' in interpreting WTO provisions, such as Article XX GATT. Arguably, 
paragraphh 3(c) of Article 31 includes interpretations of the relevant rules of 

3688 See Section 4.6.3. 
3699 See WTO Documents Press/TE 014,14 November 1996, Press/TE 008, 29 April 1996; and the full EC 

contributionss at http://europa.eu.int/comm/trade/miti/envir/contrib.htm. 
3700 In accordance with Article IX:2 WTO Agreement. 
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internationall  law by international courts or tribunals, to which WTO panels and 
thee Appellate Body may thus refer. In addition, Article 32 of the Vienna Conven-
tionn provides that recourse may be had to 'supplementary means of interpreta-
tion',, including the preparatory work of the treaty and the circumstances of its 
conclusion,, in order to confirm the meaning resulting from the application of 
Articlee 31, or to determine the meaning when the interpretation according to 
Articlee 31 leaves the meaning ambiguous or obscure, or leads to a result which 
iss manifestly absurd or unreasonable. There are several examples of references 
too international environmental agreements by panels and the Appellate Body.371 

Inn US-Shrimp-Turtle, the Appellate Body explicitly mentioned the example of 
aa multilateral environmental agreement in which the parties had 'together 
markedd out the equilibrium line' that is expressed in the chapeau to Article XX 
GATT.. That is, a multilateral environmental agreement was taken to determine 
thee equilibrium line between the right of a Member to invoke an exception 
underr Article XX and the rights of the other Members under varying substantive 
provisionss (e.g., Article XI) of the GATT 1994.372 

Internationall  environmental agreements may also contain specific provisions 
thatt regulate trade in certain goods between its members, and sometimes even 
tradee with non-signatories. Well-known examples of ME As containing provi-
sionss trade-restrictive measures are the Basel Convention on transboundary 
movementss of waste,373 the Montreal Protocol on substances damaging the ozone 
layer,3744 CITES,375 and the Biosafety Protocol.376 Other environmental agreements 
mayy have WTO repercussions even if not directly regulating trade in goods, 
suchh as the Kyoto Protocol.377 Trade-restrictive measures taken pursuant to such 
MEE As may be difficult to reconcile with substantive GATT obligations such as 
thosee in Articles I, III or XL However, the existence of an ME A wil l generally 
facilitatee their justification under Article XX GATT. The issue is more compli-
catedd when the ME A does not specifically provide for or prescribes trade restric-
tions,, but merely suggests them or sets certain objectives which might be 

3711 See Section 5.4.3 and Howse {2000). 
3711 AB in US-Shrimp-Turtle, paras. 159 and 170. 
3733 See e.g. OECD, COM/ENV/TD(97)4i/FINAL, Trade Measures in the Basel Convention on the Control of 

Transboundaryy Movements of Hazardous Wastes and their Disposal, at http://www.oecd.org. 
3744 See e.g. OCDE/GD(97)2jo, Experience with the Use of Trade Measures in the Montreal Protocol on 

Substancess that Deplete the Ozone Layer, at http://www.oecd.org. 
3755 See e.g. OCDE/GD(97)io6, Experience With the Use of Trade Measures in the Convention on Interna-

tionall  Trade in Endangered Species of Wild Fauna and Flora, at http://www.oecd.org. 
3766 Article 4 of the Biosafety Protocol provides that '[t]his Protocol shall apply to the transboundary move-

ment,, transit, handling and use of all living modified organisms that may have adverse effects on the 

conservationn and sustainable use of biological diversity, taking also into account risks to human health.' 
3777 See Werksman (1999). 

216 6 

http://www.oecd.org
http://www.oecd.org
http://www.oecd.org


CHAPTERR 4 THEE MAIN PROVISIONS AND THEIR INTERPRETATION 

attainedd through trade-restrictive measures, such as the Kyoto Protocol. Another 
complicationn presents itself when trade restrictions are applied to a non-party 
too an ME A that is a WTO member. The WTO Committee on Trade and Environ-
mentt has been discussing the issue for some time.'78 It has issued a matrix 
off  trade measures pursuant to selected MEAs.379 Moreover, a rapidly increasing 
bodyy of academic literature is addressing the subject.380 At the fourth Ministerial 
Conferencee in Doha, Members agreed to put the relationship between WTO 
ruless and ME As on the agenda for negotiations in the new round, albeit only 
withh respect to the relationship between parties of MEAs.381 This study does not 
focuss on the relations between MEA provisions and WTO rules, a subject that 
deservess a study in itself. However, as argued in the Introduction, WTO rules do 
nott exist in isolation from other public international law, so at various points in 
thiss work, reference is made to other international law. 

4.6.22 The TBT Agreement and International Standards 

Articlee 2.4 to 2.6 TBT establish a preference for the use of 
internationall  standards as the basis for national technical regulations. Article 
2.44 lays down a qualified obligation to use international standards. The obliga-
tionn is qualified by the conditions that the standards must be relevant and not 
bee ineffective or inappropriate to attain the legitimate goal pursued, which is 
upp to the Member applying the technical regulation to determine.382 However, 
thatt Member will have to comply with the requirements of notification and 
explanationn in Article 2.9 and the first sentence of Article 2.5. Article 2.4 may 
bee applicable both in situations where a country cannot live up to international 
standards,, and where a country wishes to apply stricter technical regulations 
thann provided for in the relevant international standard. Developing countries 
mayy have climatological or technical difficulties in applying standards suited 
too more developed countries. In many cases, this wil l imply that developing 
countriess cannot live up to the level of the international standard. On the other 
hand,, a WTO Member may think that the relevant international standard is the 

577 Items 1 and 5 of its Work Program address the issue. See various documents available at http:// 

docsonline.wto.org. . 
3799 Document WT/CTE/W/160. 
33 ° See e.g. various issues of the UNEP Environment and Trade series addressing the Montreal and Basel 

provisionss in relation to the GATT. 
3 811 See document W T / M I N ( O I ) / D E C / I . 

33 The list of possible reasons for the ineffectiveness or inappropriateness of international standards is 

non-exhaustive,, as Article 2.4 states 'for instance because of fundamental climatic or geographical 

factorss or fundamental technological problems.' 
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resultt of an international compromise and constitutes the minimum level of 
protection,, and may have good reasons to wish to go further. 

Thee second sentence of Article 2.5 lays down a rebuttable presumption 
off  TBT-consistency for technical regulations in accordance with international 
standardss and pursuing one of the legitimate objectives explicitly mentioned 
inn Article 2.2.}8}  By reserving the rebuttable presumption for the legitimate 
objectivess listed in Article 2.2, Article 2.5 creates two categories of legitimate 
objectives.. Legitimate objectives other than those explicitly listed in Article 2.2 
mayy be invoked to demonstrate that a measure does not create an unnecessary 
tradee obstacle, but cannot raise a rebuttable presumption of TBT-consistency 
evenn if they are in accordance with relevant international standards. Article 2.6 
providess that 'Members shall play a full part in the preparation by appropriate 
internationall  standardizing bodies of international standards for products for 
whichh they either have adopted, or expect to adopt, technical regulations', albeit 
withinn the limits of their resources.'84 This is another qualified obligation, but 
onee that is not likely to lead to dispute settlement proceedings. 

AA difficult question is what exactly is meant by "international standards" 
inn the context of the TBT Agreement. It is recalled that the TBT distinguishes 
betweenn mandatory technical regulations and voluntary standards. The term 
"standard""  is here given a more restricted interpretation than is usual, and 
certainlyy more so than is applied by, for instance, the International Standardisa-
tionn Organisation (ISO). An explanatory note in the definitions in Annex 1 to the 
TBTT Agreement adds to the lack of clarity. It provides that whereas standards 
preparedd by 'the international standardisation community' - a term that remains 
undefinedd - are based on consensus, the TBT Agreement also covers documents 
thatt are not based on consensus.3*5 It is unclear whether "documents" refers to 
documentss laying down standards that are internationally agreed upon, but not 
byy 'the international standardisation community', or national standards, or both. 
Whatt is probably meant are international standards not based on consensus. 

Inn view of the above and since the TBT Agreement does not specify the 
organisationss whose standards may be used by Members as a basis for their 
technicall  regulations, there appear to be no inherent limitations in the TBT 
Agreementt on the type of international co-operation leading to standards that 
mayy be used. This would make it possible for standards agreed upon in multilat-
erall  environmental agreements, and even in regional agreements, to be used 
forr its purpose. The definitions in Annex 1 to the TBT Agreement provide 
thatt an "international body or system" is a body or system whose membership 
iss open to the relevant bodies of at least all Members. Strangely, however, 

}}  ' See also Section 4.7 on the burden of proof. 
3844 Article 2.6 TBT, emphasis added. 
3855 Explanatory Note to the definition of "standard*  in Annex 1 TBT. 
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thee term "international body" is found nowhere in the text of the TBT Agree-
ment.. Therefore, it is by no means certain that only standards by bodies whose 
membershipp is open to all WTO Members can be used in the sense of Articles 
2.44 and 2.5 TBT. The fact that "international standards" are not clearly and 
preciselyy defined in the TBT has been identified by several WTO Members as 
onee of the areas in which the Agreement is in need of improvement.386 Concrete 
proposalss have been tabled.387 

4.6.33 The SPS Agreement and International Standards 

Annexx A to the SPS Agreement defines "international stand-
ards""  as standards established by or under the auspices of the Codex Ali -
mentarius,, the International Office of Epizootics, and the International Plant 
Protectionn Convention, as well as other relevant international organisations 
openn for membership to all WTO Members for matters not covered by those 
organisations.. Article 3 of the SPS Agreement, entitled "Harmonisation", refers 
too "international standards" in a number of ways. According to the Appellate 
Body,, the object and purpose of Article 3 is to promote the harmonisation of the 
SPSS measures of Members on as wide a basis as possible, while at the same time 
recognisingg and safeguarding the right and duty of Members to protect the life 
andd health of their people.3®8 

Articlee 3.1 establishes an obligation to base SPS measures on international 
standards,, where they exist, 'except as otherwise provided for in this Agreement, 
andd in particular in paragraph 3'.j89 Article 3.2 lays down a presumption of 
consistencyy with SPS and GATT obligations as regards SPS measures that 
conformconform to international standards. Such standards 'shall be deemed to be neces-
saryy to protect human, animal or plant life or health, and presumed to be 
consistentt with the relevant provisions of this Agreement and of GATT 1994.'390 

Articlee 3.3 allows Members to introduce or maintain SPS measures 'resulting 
inn a higher level of protection than would be achieved by measures based on 
thee relevant international standards, if there is a scientific justification, or as a 
consequencee of the level of protection a Member determines to be appropriate 
inn accordance with [...] Article 5'.391 A footnote to Article 3.3 adds that there is a 

3866 See e.g. the proposals on the TBT for the Millennium Round by the EC (document WT/GC/W/274) and 

Japann (document WT/GC/W/241). 
3877 See e.g. documents G/TBT/W/121 (Japanese proposal, with correction); G/TBT/W/87 and 133 (EC 

proposals);; G/TBT/W/143 (Canadian proposal), and G/TBT/W/131 (Communications from the IEC and 

ISO). . 
3888 AB in EC-Hormones, para. 177. 
3 99 Emphasis added. 
3900 Emphasis added. 
3911 Emphasis added. 
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"scientificc justification" if a Member determines that the relevant international 
standardd is not sufficient to achieve its appropriate level of protection, on the 
basiss of'an examination and evaluation of available scientific information' in 
accordancee with the SPS Agreement. As the Appellate Body observed, this 
'examinationn and evaluation would appear to partake of the nature of the risk 
assessmentt required in Article 5.1'.392 Thus, the difference in Article 3.3 between 
thee two possible reasons to deviate from relevant international standards is 
unclear.. 'It may have very limited effects and may, to that extent, be more 
apparentt than real.'39' The application of SPS measures resulting in lower levels 
off  protection than would be achieved by the relevant international standard is 
unlikelyy and probably even impossible to challenge under the SPS Agreement. 

Ass the Appellate Body made clear in EC-Hormones, "conforming] to" 
requiress much more than "based on".394 Thus, an SPS measure that conforms to 
ann international standard within the meaning of Article 3.2 completely embod-
iess the international standard and, for practical purposes, converts it into a 
municipall  standard. Such a measure enjoys the benefit of a presumption (albeit 
aa rebuttable one) that it is consistent with the relevant provisions of the SPS 
Agreementt and of the GATT 1994. As the Appellate Body said, 'harmonization 
off  SPS measures of Members on the basis of international standards is projected 
inn the Agreement, as a goal, yet to be realized in the future. To read Article 3.1 
ass requiring Members to harmonize their SPS measures by conforming those 
measuresmeasures with international standards, guidelines and recommendations, in the 
herehere and now, is, in effect, to vest such international standards, guidelines and 
recommendationss (which are by the terms of the Codex recommendatory in form 
andd nature) with obligatory force and effect'.395 It should be noted, however, that 
internationall  standards arguably do obtain a similar effect de facto, through the 
presumptionn of SPS consistency in Article 3.2. 

SPSS measures based on the existing relevant international standard, guide-
linee or recommendation within the meaning of Article 3.1 may adopt some, but 
nott necessarily all, of the elements of the international standard. The Member 
imposingg an SPS measure based on an international standard does not benefit 
fromm the presumption of consistency laid down in Article 3.2. However, that 
Memberr 'is not penalized by exemption of a complaining Member from the 
normall  burden of showing a prima facie case of inconsistency with Article 3.1 
orr any other relevant Article of the SPS Agreement or of the GATT 1994'.396 

39**  AB in EC-Hormones, para. 175. 
3933 Ibid., para. 176. 
3944 Ibid., para. 163: 'A measure that "conforms to" and incorporates a Codex standard is, of course, "based 

on""  that standard. A measure, however, based on the same standard might not conform to that standard, 

ass where only some, not all, of the elements of the standard are incorporated into the measure.' 
3955 Ibid., para. 165. Emphasis in the original. 
3966 Ibid., para. 171. 
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Thee above considerations lead to an important question which has not yet 
beenn settled. Is there a difference in terms of challenging SPS measures based 
onn international standards and alternatively SPS measures not based on interna-
tionall  standards? Even if the former do not benefit from a general presumption 
off  SPS-consistency, they are based on an international standard and therefore 
onn internationally agreed upon scientific evidence and risk assessment. Argu-
ably,, therefore, a complainant cannot challenge an SPS measure based on an 
internationall  standard for a violation of the sufficient scientific evidence require-
mentt in Article 2.2 and the risk assessment requirement in Article 5. Admit-
tedly,, this interpretation leads to a de facto presumption of consistency with 
importantt parts of the SPS Agreement. However, to interpret Article 3.1 any 
differentlyy would render that provision meaningless. There would be no diffe-
rencee between the status of SPS measures based on and those not based on 
internationall  standards. This would also run counter to the goal of harmonising 
SPSS measures on as wide a basis as possible as laid down in Article 3.1, and 
thee desire 'to further the use of harmonised SPS measures between Members 
onn the basis of international standards' as laid down in the Preamble of the 
SPSS Agreement. 

Underr Article 3.3, a Member may decide to establish its own level of protec-
tionn which is different from that which is implicit in the relevant international 
standard,, and to implement or embody that level of protection in a measure 
nott "based on" the international standard. The Member's appropriate level of 
protectionn may be higher than that implied in the international standard.397 

Accordingg to the Appellate Body in EC-Hormones, the right of a Member to 
establishh its own level of sanitary protection under Article 3.3 is an autonomous 
rightt and not an "exception" from a "general obligation" under Article 3.1, as the 
panell  had found.398 Even if Article 3.3 is not an exception to Article 3.1, they are 
connected.. Thus, it would seem, a complainant wil l not confine itself to claiming 
thatt the defendant violates Article 3.1 because its SPS measure is not based on 
ann existing relevant international standard. The complainant will also assert a 
violationn of Article 3.3: the defendant is deviating from a relevant international 
standardd without meeting the requirements in that provision. The burden of 
prooff  is further discussed below. 

Inn sum, the following different situations are conceivable with regard to 
thee SPS Agreement and international standards. First, there is no relevant 
internationall  standard, and Article 3 SPS is not relevant. Second, there is a 
relevantt international standard, and an SPS measure conforms to it, raising the 
presumptionn of consistency in Article 3.2. Third, there is a relevant international 

3 977 Ibid., para. 172. 

3 988 Ibid., paras. 104 and 173. 

221 1 



TRADEE AND ENVIRONMENT IN THE EC AND THE WTO 

standard,, and an SPS measure is based on it. Arguably, although this is not 
clear,, the measure cannot be challenged for a lack of scientific basis, although 
itt may be challenged under other SPS requirements. Fourth, there is a relevant 
internationall  standard, and an SPS measure not based upon it achieves a higher 
levell  of protection, in which case the conditions in Article 3.3 must be met.399 

Finally,, there is a relevant international standard, and an SPS measure not based 
uponn it does not achieve a higher level of protection with the necessary scientific 
basis,, in which case Article 3.3 has been violated. 

4.77 Burden of Proof 

Thee basic principle as regards the burden of proof in dispute 
settlementt under GATT 1947 was that the complainant had to adduce a prima 
faciefacie case of a violation of a substantive GATT provision, such as Article III 
orr XI. The defendant could rebut that prima facie case. If it did not succeed 
inn doing so or conceded that there was a violation, the defendant could seek 
too "revalidate" or justify its measure under an exception, such as Article XX. 
Articlee 3.8 of the Dispute Settlement Understanding codifies this practice for all 
WTOO Agreements, unless they specifically provide otherwise: 

InIn cases where there is an infringement of the obligations assumed under a covered 
agreement,agreement, the action is considered prima facie to constitute a case of nullification 
oror impairment. This means that there is normally a presumption that a breach of 
thethe rules has an adverse impact on other Members parties to that covered agreement, 
andand in such cases, it shall be up to the Member against whom the complaint has been 
broughtbrought to rebut the charge. 

Thee Appellate Body in US-Shirts and Blouses referred to the 'generally-accepted 
canonn of evidence in civil law, common law and, in fact, most jurisdictions' 
thatt the burden of proof rests upon the party who asserts the affirmative of a 
particularr claim or defence. 'If that party adduces evidence sufficient to raise a 
presumptionn that what is claimed is true, the burden then shifts to the other 
party,, who wil l fail unless it adduces sufficient evidence to rebut the presump-
tion.'4000 The Appellate Body went on to state that in the context of the GATT 
19944 and the WTO Agreements, precisely how much and precisely what kind of 

3999 Arguably, Article 3.3 covers both the situation in which the appropriate level of protection of the Member 

imposingg the measure is higher than the level that would be achieved by the international standard, and 

thee situation that the appropriate level of protection is the same, but the international standard does not 

achievee that level of protection in that country for specific reasons, e.g. climatological circumstances. 
40OABB in US-Shirts and Blouses, at p. 14. 
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evidencee wil l be required to establish such a presumption will necessarily vary 
fromm measure to measure, provision to provision, and case to case.401 A prima 
faciefacie case of a violation of Article 111:4 w u l involve adducing evidence that a 
measuree may result in imported goods being treated less favourably than like 
domesticc products. When the measure complained of makes an origin-based 
distinction,, there is no need to demonstrate the existence of products actually 
traded.4022 Article XX GATT provides exceptions to "substantive" GATT obliga-
tions,, and the Member invoking it as a defence must show that the requirements 
off  Article XX have been met. As the Appellate Body in US-Shirts and Blouses 
stated: : 

ArticlesArticles XX and XI:(2)(c)(i) are limited exceptions from obligations under certain 
otherother provisions of the GATT 1994, not positive rules establishing obligations in 
themselves.themselves. They are in the nature of affirmative defences. It is only reasonable that 
thethe burden of establishing such a defence should rest on the party asserting it.* 0i 

Thiss means that the Member invoking Article XX will have to demonstrate that 
itss measure falls under at least one of the exceptions listed in paragraphs (a) 
too (j), that it fulfil s the means-ends requirements provided therein, and that 
thee application of the measure satisfies the requirements in the chapeau of 
Articlee XX. 4°4 This seems clear enough as a principle. However, in the actual 
applicationn of the requirements in the various paragraphs as well as the chapeau 
too Article XX, the burden of proof may cause difficulties. For instance, what 
doess the party invoking the exception in Article XX{b) have to prove in order 
too acceptably argue that its measure is "necessary"? Does that party have to 
showw that all other possible alternatives to its measure were unfeasible? And 
ass regards the chapeau, as discussed above, the Appellate Body appears to have 
appliedd various tests; does that imply that all of them have to be satisfied by the 
partyy invoking Article XX? The combination of both requirements would make 
itt virtually impossible to justify a measure under Article XX. In reality, therefore, 
thee burden of proof in Article XX wil l be less demanding. For example, in 
EC-Asbestos,EC-Asbestos, the panel observed that it is not for the party invoking Article XX to 
provee that the arguments put forward in rebuttal by the complaining party 
aree incorrect until the latter has backed them up with sufficient evidence.405 

4011 Ibid., at p. 14. 
4 022 See e.g. the panel in US-FSC Implementation, para. 8.133. This may be different with regard to 'origin-

neutrall  measures'. See Section 5.3.3. 
4033 AB in US-Shirts and Blouses, at p. 16. Original footnotes omitted. 
404Seee document WT/CTE/W/53/Rev.i, at p. 3, citing the GATT panel reports in Canada-FIRA and 

US-SectionUS-Section 337, as well as the WTO panel report in US-Gasoline. 
4055 Panel in EC-Asbestos, para. 8.178. 
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Withh regard to Article XX(b), the panel found that France, the defendant, had 
madee a prima facie case to the effect that its measure did satisfy both the require-
mentss of falling within the range of policies covered by Article XX(b) and of 
beingg "necessary".406 With regard to the chapeau, the panel observed that the de-
fendantt had made a prima facie case that its measure did not constitute arbitrary 
orr unjustifiable discrimination, establishing a presumption which could not be 
rebuttedd by the complainant.407 

Ass said above, the same principles apply to the division of the burden of 
prooff  in the other Agreements on Trade in Goods in Annex iA to the WTO 
Agreement.. However, each Agreement has its peculiarities, and the burden 
off  proof wil l accordingly be assessed on a case-to-case basis.408 In many of 
thesee Agreements, not least in the TBT and SPS Agreements, the dividing line 
betweenn "substantive obligations" and "exceptions" is far less clear than in the 
GATT.. In SPS cases, where scientific arguments will usually play an important 
role,, the division of the burden of proof is vital, as witnessed by the fact that it 
hass been addressed in all disputes involving the SPS Agreement to date. As the 
Appellatee Body made clear in EC-Hormones, 

TheThe initial burden lies on the complaining party, which must establish a prima 
faciee case of inconsistency with a particular provision of the SPS Agreement on 
thethe part of the defending party, or more precisely, of its SPS measure or measures 
complainedcomplained about. When that prima facie case is made, the burden of proof moves 
toto the defending party, which must in turn counter or refute the claimed inconsist-
ency.^ ency.^ 

Thee Appellate Body reversed the panel's decision, which had found that the SPS 
AgreementAgreement as a general rule allocates the burden of proof to the Member impos-
ingg an SPS measure if a measure does not conform to international standards.410 

Thus,, the party asserting a claim under the SPS Agreement, e.g. that an SPS 
measuree is not based on a risk assessment, or a fact, e.g. the existence of a 
relevantt international standard, must establish a prima facie case, which the 
defendingg party wil l then have to rebut.411 The complainant may, for example, 

4°6Ibid.,, paras. 8.194 a nd 8.222, respectively. 
4 077 Ibid., para. 8.229. 
4 088 See e.g. the AB in US-Shirts and Blouses, at 16, as to the burden of proof in the Textiles Agreement. 
4°9ABB in EC-Hormones, para. 98, referring to the panel report in the same dispute and to its own report 

inn US-Shirts and Blouses. 
4100 Ibid., paras. 99-102. 
4 ""  See e.g. AB in EC-Hormones, footnote 180, clarifying that the complainant must adduce a prima facie 

casee that a measure is not based on a risk assessment and that it considered this to be the case in 

thee dispute at hand. 
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assertt that an SPS measure is being maintained without sufficient scientific 
evidence,, does not conform to international standards, is not based on existing 
internationall  standards, or applies a stricter standard than the relevant interna-
tionall  standard without scientific justification. If the complainant adduces a 
primaprima facie case, the defendant will need to rebut it. If the complainant fails to 
adducee a prima facie case, the measure will be presumed to be consistent with 
thee SPS Agreement, and therefore also with the GATT.4'2 A panel's decision as 
too whether a prima facie case has been established is not within the scope of 
appellatee review.413 

Althoughh the burden of proof in the TBT Agreement has not yet been the 
subjectt of dispute settlement proceedings, some inspiration may be drawn from 
thee case-law on the burden of proof in the SPS Agreement. Based on that case-
laww and the provisions in the TBT Agreement, it appears that at least three 
situationss may be distinguished. First, there is a rebuttable presumption that a 
technicall  regulation does not violate the TBT Agreement if it pursues one of the 
legitimatee objectives identified in Article 2.2 and is in accordance with relevant 
internationall  standards (Art. 2.5). Second, if the technical regulation deviates 
fromm the relevant international standard, there is no presumption of consistency 
orr inconsistency with the TBT (Art. 2.4). The complaining Member wil l have to 
demonstratee a prima facie case of inconsistency with one or various provisions 
off  the TBT. Third, in the absence of any relevant international standards, there 
iss no presumption of consistency or inconsistency with the TBT Agreement.4'4 

Again,, the complaining Member wil l have to demonstrate a prima facie case 
off  inconsistency with one or various provisions of the TBT. When a Member 
challengess a technical regulation of another Member under Article 2.2 TBT, 
itt may for example argue that the technical regulation does not pursue any 
legitimatee objective and/or that it is more trade-restrictive than is necessary in 
orderr to fulfi l a legitimate objective. Panels and the Appellate Body wil l then 
havee to assess whether the defending Member has established a legitimate objec-
tivee and whether this is either listed in Article 2.2 or is otherwise acceptable. 
Next,, they wil l have to apply the least trade-restrictiveness test. The question 
arisess to what extent a defending Member has to show that it has applied 

4 I ii See Article 2.4 SPS. 
4155 AB in Australia-Salmon, para. 261; Japan-Varietals, paras. 98 and 136. 
4144 Contra see Völker (1995) at 291, who asserts that it follows a contrario from Article 2.5 that the notion 

of'unnecessarilyy restrictive obstacle' in Article 2.2 includes trade restrictions not using available and 

suitablee international standards. This could be interpreted as an assertion that the Member not using 

availablee and suitable international standards is rebuttably presumed to violate the TBT. In that 

view,, the defending Member should establish a reasonable case that the international standard was 

'ineffectivee or inappropriate'. 
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thee least trade-restrictive measure reasonably available to pursue its stated objec-
tive.. Considering the text of Article 2.2 TBT, the defendant should at least be 
expectedd to state a legitimate objective, and to show that it has considered the 
availablee alternatives as well as the risk that the non-fulfilment of its stated 
objectivee would have created/15 

4155 Contra see Howse and Tuerk (2001) asserting that under Article 2.2 the challenging Member must 

provee 'on the balance of probabilities' that the regulating state has failed to ensure within the regulatory 

processs that its measure is the least trade-restrictive. 
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