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CHAPTERR 5 ANALYSI S OF RECURRING THEME S 

5.11 Basic Disciplines and Typologies 

Nationall  environmental measures as defined in this work may 
bee covered by the provisions of the GATT and the SPS or the TBT Agreement. 
Thee main obligations in the relevant provisions of GATT 1994 discussed above 
aree a prohibition of import-specific restrictions (Article XI) and a prohibition 
off  discrimination for internal regulatory measures (Article III) . It has also 
beenn seen that both the TBT and the SPS Agreements discipline national 
environmentall  measures to an extent beyond those in GATT 1994. Under 
bothh Agreements, non-discriminatory internal laws and regulations may be 
challenged.. The existence of various possibly applicable disciplines in these 
Agreementss renders the typology of the measure scrutinised an important issue. 
Thee word "measure" itself features in some of these provisions, like Article XI 
GATTT and the definitions and key provisions of the SPS Agreement, but is not as 
suchh defined in either of these agreements. However, the TBT Agreement does 
nott refer to "measures", but lays down disciplines for "technical regulations", 
"standards""  and "conformity assessment procedures", as defined in that Agree-
ment.. Thus, in order to decide which WTO disciplines apply to a "measure", 
onee needs to determine what the pertinent national environmental "measure" 
encompasses,, and into which of the typologies found in these agreements the 
measuree fits. The main questions to be asked in that respect are the following: 
Iss the measure being applied to protect human, animal, or plant life or health 
fromm food-borne risks or diseases (SPS)? If not, is the measure a document 
layingg down product characteristics or their related processes and production 
methodss (TBT)? Is it an import prohibition or restriction (Article XI), or a law, 
regulationn or requirement affecting the sale, transport, distribution or use of 
productss (Article III) , even if applied at the border (Note Ad Article III)? 

5.1.11 Relationship between Obligations and Exceptions in 
GATTT 1994 

Thee basic rule regarding the relationship between Articles III 
andd XI GATT is that border measures are covered by Article XI and internal 
regulationss by Article 111:4. It is only different when border measures are merely 
thee enforcement of internal regulations at the border, in which case the Note to 
Articlee III provides that they are covered by Article III.1 Although Articles III and 
XII  appear to be mutually exclusive, some hints have been made by panels as to 
thee possibility of their cumulative application.2 

11 Whether measures applied to both imported products and domestic production are covered by the Note 

Add Article II I is discussed supra in Section 4.3.1 in general, and infra in Section 5.4.5 in the specific 

contextt of measures based on production or processing methods. 
22 See Section 4.3.1. 
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Thee relationship between the substantive obligations in Articles III and 
XII  on the one hand, and the exceptions in Article XX on the other, is even 
moree complicated. In cases of violations of Article XI, few problems present 
themselves,, as the violation usually coincides with the measure. However, sepa-
ratingg the analysis of a violation in Article III , the provisional justification under 
onee of the paragraphs of Article XX, and the assessment of the conditions in 
thee chapeau is not always easy. The chapeau invites panels and the Appellate 
Bodyy to determine whether there is arbitrary or unjustifiable discrimination or 
aa disguised trade restriction in the application of a measure. "Disguised trade 
restriction""  has been interpreted with reference to the same indicators as used 
inn the context of "protectionist application" in Article 111:2. The whole analysis 
off  Article III revolves around the themes of discrimination and protection. 
Somee overlap between the analysis under Article III and the chapeau of Article 
XXX therefore appears to be inevitable. Problems of overlap may result in ques-
tionss concerning the burden of proof. The current author doubts whether the 
emphasiss on the difference between the measure and its application (See Section 
4.4.3)) is capable of preventing these problems. Arguably, the SPS Agreement 
reinforcess the impression that the difference between the measure and its 
applicationn is not always clear, by referring in its title to the "application" of SPS 
measures,, while laying down obligations for SPS measures themselves, not just 
theirr application. 

Problemss regarding the relationship between Articles 111:4 a n ti x x maY 
becomee especially poignant as measures that do not discriminate dejure against 
importedd products are increasingly assessed under Article 111:4.3 The Appellate 
Bodyy report in EC-Asbestos suggests that there may be flexibility  in the interpre-
tationn of "less favourable treatment" in Article 111:4. I*  is n ot inconceivable that 
policyy goals may be taken into account in determining whether there is "less 
favourablee treatment". If this were the case, and a violation was to be found, 
couldd the subsequent Article XX assessment still lead to a justification? Would 
nott a finding of protectionist application under Article III almost inevitably 
leadd to the conclusion that the measure either does not meet the means-ends 
requirements,, or does not meet the conditions in the chapeau? This scenario 
withh regard to "less favourable treatment" may be highly speculative. However, 
thee EC-Asbestos dispute itself illustrated that a consideration of the same issues 
mayy arise in the context of Articles III and XX, in this case the role of the health 
riskss of certain products. The Appellate Body may have said in EC-Asbestos that 
thesee two Articles require different inquiries, one into the market and the other 
intoo the basis of government policy objectives. But government action is able to 
affectt market perceptions, so presenting the analyses under Articles III and XX 
inn isolation from each other seems somewhat illusionary. 

Seee Section 5.3. 
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Finally,, the relationship within Article XX itself between the means-ends 
testss in the different paragraphs and the tests in the chapeau may result in an 
overlap.. The question whether the discrimination is arbitrary or unjustifiable 
invitess considerations that resemble those which play a role in determining 
whetherr the measure meets the means-ends tests in paragraphs (g) and (b). 
Thee panel in US-Gasoline inquired whether it was not the "less favourable 
treatment""  caused by the measure at issue, rather than the measure itself, that 
wass "relating to" the objectives of the measures. According to the Appellate 
Body,, this approach would 'turn Article XX on its head'. Arguably, however, the 
analysiss by the Appellate Body itself in that case shows how difficult it is to 
separatee the measure, the less favourable treatment, the means-end tests and the 
requirementss in the chapeau of Article XX.4 

5.1.22 Relationships between GATT 1994, TBT and SPS Agree-
ments s 

(a)) General Considerations of the Relationship between WTO 
Agreements s 

Thee Vienna Convention applies to the WTO Agreement, includ-
ingg its annexed Agreements.5 However, the Vienna Convention does not contain 
anyy specific provisions regarding the interrelationships between provisions 
withinn a constellation of agreements in a "single package". The WTO Agreement 
itselff  contains an interpretative note that sheds some light on the question of 
thee relationship between the GATT 1994 on the one hand, and Agreements 
suchh as the SPS and the TBT on the other. The General Interpretative Note 
too Annex IA provides that in the event of conflict between a provision of the 
GATTT and a provision of another Agreement in Annex iA, the provision of the 
otherr Agreement shall prevail. Annex iA to the WTO Agreement contains all the 
multilaterall  WTO Agreements on trade in goods, including the GATT 1994, the 
TBTT and the SPS Agreement. The interpretative note has been said to ensure 
thatt the GATT 1994 applies only to the extent that it has not been overtaken by 
thee results of the Uruguay Round incorporated in the other Multilateral Trade 
Agreements.66 Although "conflict" is not defined in the interpretative note, it may 

44 It would seem that the Appellate Body in that case really looked at whether the "less favourable 

treatment""  was "necessary" while applying the chapeau. On this case, see Waincymer (1996), Appleton 

(1997b). . 
55 According to Article 2.1(a) of the Vienna Convention, "treaty" means an international agreement 

concludedd between States in written form and governed by international law, whether embodied in a 

singlee instrument or in two or more related instruments and whatever its particular designation. 
66 See Roessler (1996) at 71. 
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bee understood to refer to those situations in which compliance with a provision 
inn one Agreement goes hand in hand with a violation of a provision in the GATT 
1994,, i.e. when the application of the two Agreements is mutually exclusive.7 

Theree is a presumption against conflict in public international law, so panels 
andd the Appellate Body wil l interpret provisions of the WTO Agreements so as 
too avoid any conflict.8 

Obviously,, the notion of conflicts thus defined does not exhaust the possible 
relationshipss between the GATT 1994 and other Annex iA Agreements. In fact, 
att least three other relationships have been identified.9 First, express derogation, 
i.e.. an Annex 1A Agreement specifically allows Members to act inconsistently 
withh an obligation under GATT 1994.10 This is a variation of the conflict situ-
ation,, but here the prevalence of the other Agreement over GATT 1994 is 
stipulatedd in the Agreement itself. The other two relationships do not result 
inn conflict, but rather occur when obligations in different Agreements can be 
cumulativelyy applied. One is overlap, i.e. the provisions in question deal with the 
samee subject, although one such provision often does so more specifically or 
inn more detail." The other is complementarity, i.e. one of the other Agreements 
inn Annex iA provides for different or complementary obligations in addition 
too those laid down in GATT 1994." In these cases, both Agreements apply 
cumulatively.. As a general principle following from the fact that the WTO Agree-
mentt is a single undertaking, Members must comply with all WTO obligations 
att all times, unless there is a formal conflict between them.13 This principle 
alsoo appears to apply between two Annex iA Agreements other than the GATT 
1994,, '4 and even outside the realm of Annex iA, to the relationship between 
GATTT 1994 and GATS (Annex iB) and TRIPS (Annex iC),1' and between 
thee Agreement on Antidumping (Annex iA) and the Dispute Settlement Under-
standingg (Annex 2).t6 

77 See Montaguti and Lugard (2000) at 476, referring to the panel in Indonesia-Auto, para. 14.99, concern-

ingg the relationship between Article 111:2 GATT and the Subsidies Agreement. 
88 See e.g. the panel in Indonesia-Auto, para. 14.28. 
99 The following list is largely based upon Montaguti and Lugard (2000). 
100 See Articles 5 and 13 Agriculture Agreement, as identified by the AB in EC-Bananas HI, para. 157. 
111 E.g. Article X:3(a) GATT and Article 1.3 of the Licensing Agreement, or Article XIX:i(a) GATT and 

Articl ee 4.1(a) of the Safeguards Agreement. 
122 E.g. Article VI GATT and Part V of the Subsidies Agreement, as discussed by the AB in Brazil-Coconut, 

att p. 16; Article XlX: i GATT and Article 2.1 of the Safeguards Agreement, discussed by the AB in 

Argentina-Footwear,Argentina-Footwear, paras. 76-98. 
133 Panel in Turkey-Textiles, para. 9.92. 
144 See e.g. the panel in Indonesia-Auto, paras. 14.47-55. 
155 See e.g. the AB in Canada-Periodicals, at p. 19, and in EC-Bananas HI, paras. 219-222. 

Seee e.g. the AB in Guatemala- Cement, para. 65. 
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(b)) The Relationship Between the TBT and SPS Agreements 

Articlee 1.4 SPS stipulates that the SPS Agreement does not 
affectt the rights of Members under the TBT Agreement with respect to mea-
suress not within the scope of the SPS Agreement. Article 1.5 TBT stipulates 
thatt TBT does not apply to sanitary and phytosanitary measures as defined in 
Annexx A to the SPS Agreement. Applying Article 1.5 TBT in EC-Hormones, 
thee panel found that the measures at issue were SPS measures and that the 
TBTT was therefore not applicable to them. Thus, SPS and TBT appear to be 
mutuallyy exclusive in their application.17 This conclusion should nonetheless be 
drawnn with some caution. As said above, Members must comply with all WTO 
obligations,, unless there is a formal conflict between them. Different aspects 
off  a measure may be addressed under the TBT and SPS Agreements. It is 
evenn not entirely inconceivable that one aspect of a measure is covered by both 
Agreements,, on different grounds. It may be recalled that the definition of an 
SPSS measure in Annex A to the SPS Agreement attaches a certain degree of 
importancee to the aim of a measure. The definitions in the TBT Agreement, on 
thee other hand, contain more objective descriptions focusing on the typology of 
thee measure at issue. However, the subjective element in the SPS definitions, 
basedd on the aim of the measure as presented by the Member applying it, 
cann and needs to be objectified to some extent. It is submitted that whether 
aa measure is an SPS measure or not cannot depend solely on the national 
legislator'ss subjective intent. Indeed, whether a measure is being applied so as 
too protect human, animal or plant life or health can to an important extent be 
objectifiedd by looking at the measure's structure, design and context. 

AA panel may need to address these problems in a dispute where both the 
TBTT and SPS Agreements are argued by the parties. A prohibition on certain 
productss containing genetically modified organisms (GMOs) could trigger this 
question.. Should the SPS and not the TBT Agreement apply in cases where the 
healthh risk is dubious, but the Member taking the measure presents it as an SPS 
measure?188 Such a scenario is not very likely, because it appears more difficult 
too justify a measure under the SPS Agreement than under the TBT Agreement. 
AA GMO labelling requirement would only fall within the definitions in the SPS 
Agreementt if'directly related to food safety'. If not 'directly related to food safety' 

177 The official United States view is that the TBT and SPS Agreements 'differ fundamentally in the means 

usedd to determine whether a measure is protectionist in nature. The TBT agreement relies primarily 

onn a test of whether a measure discriminates against imported products [...]. By contrast, the SPS 

agreementt focuses on whether a measure is based on scientific principles and on a risk assessment.' 

USS Statement of Administrative Action Uruguay Round Agreements Act, as quoted in Jackson (1997) 

att  222. 
188 Cf. Pardo Quintillan (1999) at 191. 
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butt to, for example, consumer protection, then it would be assessed under the 
termss of the TBT Agreement. 

(c)) The Relationship Between the GATT and the SPS Agree-
ment t 

Thee SPS Agreement explicitly states in its preamble that it 
stemss from the desire to 'elaborate rules for the application of the provisions 
off  GATT 1994 which relate to the use of sanitary or phytosanitary measures, 
inn particular the provisions of Article XX(b), including the chapeau to Article 
XX.'19.. In Article 2.3, the SPS Agreement repeats the terms found in paragraph 
(b)) and the chapeau to Article XX GATT. Article 2.4 SPS stipulates that SPS 
measuress which are in conformity with the SPS Agreement are presumed to 
bee in accordance with GATT 1994, in particular Article XX(b). Unlike the TBT 
Agreement,, the SPS Agreement does not repeat verbatim the Most Favoured 
Nationn and National Treatment obligations in Articles I and III GATT Nor for 
thatt matter does it refer to the prohibition of quantitative restrictions in Article 
XII  GATT The references to Article XX(b) could be taken to imply that the 
SPSS Agreement applies to measures infringing a substantive GATT provision, 
suchh as Articles I, III or XI, and whose justification is sought under Article 
XX(b),, as elaborated by the SPS Agreement.20 However, the standard laid down 
inn Article 1.1 SPS ('all sanitary and phytosanitary measures which may directly 
orr indirectly affect trade') and the text of Articles 2.2 and 5.6 SPS suggest that 
measuress not violating any of these GATT provisions can also be challenged 
underr the SPS Agreement. In other words, the SPS agreement also disciplines 
non-discriminatoryy measures, thereby extending beyond the scope of the GATT. 

InIn EC-Hormones, the panel noted that the dispute related to trade in goods 
(importss of meat and meat products) and that, on its face, the GATT applied. 
However,, the panel observed that the SPS Agreement contains no explicit 
requirementt of a prior violation of a GATT provision which would govern the 
applicabilityy of the SPS Agreement. Moreover, it noted that many provisions 
off  the SPS Agreement impose "substantive" obligations which go significantly 
beyondd and are additional to the requirements for the invocation of Article 
XX(b).211 The panel found that the general approach adopted in Article XX(b) 
off  GATT is fundamentally different from the approach adopted in the SPS 
Agreement.. Article XX(b) provides for a general exception which can be invoked 
too justify any violation of another GATT provision. The SPS Agreement, on the 
otherr hand, provides for specific obligations to be met in order for a Member to 

199 SPS Agreement, eigth paragraph of the Preamble and first footnote. 
100 Thus, Thorn and Carlson (2000), at 841 assert that the SPS Agreement is an "affirmative defence". 
211 Panel in EC-Hormones, para. 8.38, referring by way of example to the obligation contained in Article 

3.11 SPS. 
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enactt or maintain specific types of measures, namely sanitary and phytosanitary 
measures.. Thus, the panel concluded that the SPS Agreement contains obliga-
tionss which are not already imposed by GATT, and that there is no requirement 
inin any of the provisions of the SPS Agreement that a prior violation of a GATT 
provisionn need be established before the SPS Agreement applies." The latter 
approachh has been criticised for a priori  placing the SPS Agreement above the 
GATT.3' ' 

Inn Australia-Salmon, the panel found that both GATT 1994 and the SPS 
Agreementt applied to the measure in dispute. It noted that the SPS Agreement 
specificallyy addresses the type of measure in dispute, and that it would in any 
casee need to examine the SPS Agreement, whether or not it found a GATT 
violation.. In order to consider this dispute in the most efficient manner, the 
panell  decided to first address the claims made by Canada under the SPS Agree-
mentt before addressing those put forward under GATT 1994.*4 Having found 
thatt the measure in dispute was inconsistent with the requirements of the SPS 
Agreement,, the panel saw no need to further examine whether it was also 
inconsistentt with Article XI of GATT 1994.25 The Appellate Body in the same 
disputee found that Article 2.3 SPS 'takes up obligations similar to those arising 
underr Article I:i and Article 111:4 of the GATT 1994 and incorporates part of the 
"chapeau""  to Article XX of the GATT 1994'.26 

(d)) The Relationship Between the GATT and the TBT Agree-
ment t 

Unlikee the SPS Agreement, the TBT Agreement does not refer 
too any specific GATT provision in its preamble, provisions or annexes, and it also 
doess not contain an express presumption that measures that conform to the TBT 
Agreementt are GATT-consistent. It has been asserted that TBT 'explains the 
obligationsobligations contained in GATT Article III'.27 However, the substantive obligation 
inn Article 2.2 is not to create unnecessary obstacles to international trade. This 

222 Ibid., paras. 8.39-41, referring to Articles 2.4 and 3.2 SPS to support its view. Emphasis added. 
233 See Pescatore (1998) at 23, arguing that the EC would have had a stronger position in this litigation had 

itt insisted on having its measures first examined under Article 111:4 GATT, then Article XX(b) GATT 

andd only finally under the SPS Agreement. 
2**  Panel in Australia-Salmon, paras. 8.38-39. The panel followed the approach taken in the panel reports in 

EC-EC-Hormones,EC-EC-Hormones, para. 8.42 (US), and para. 8.45 (CND), respectively. 
255 Ibid, para. 8.185. 
266 AB in Australia-Salmon, paras. 250-51. 
177 Thorn and Carlson (2000) at 841. See also the US arguments in the panel report in US-Gasoline, 

para.. 3.77: '[T]he TBT Agreement had been designed to elaborate on the disciplines of Article III of 

thee General Agreement for a very specific subset of measures (technical regulations, standards and 

conformityy assessment procedures).' 
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obligationn arguably interferes with national regulatory powers to a larger extent 
thann the non-discrimination requirements in Article III GATT. Thus, arguably, 
internall  regulations that are consistent with Article III GATT may be found 
too be inconsistent with Article 2.2 TBT.*8 Moreover, as this obligation applies 
too all technical regulations as defined in Annex 1 to the TBT Agreement, the 
prohibitionn of unnecessary obstacles has a much wider reach than the prohibi-
tionn of quantitative restrictions in Article XI GATT, which only applies to border 
measures.. On the other hand, the panel in EC-Asbestos noted that the criteria 
inn Article 2.2 TBT are very similar to those in Article XX GATT, and that the 
Preamblee to the TBT Agreement repeats some of the wording of the chapeau 
too Article XX.29 The same panel noted that the Tokyo Round version of the 
TBTT Agreement 'was already seen as being a development of the existing rules 
off  the GATT, notably Article XX.'3° However, Article 2.2 TBT provides a non-
exhaustivee list of legitimate objectives that may prevent a trade obstacle from 
beingg unnecessary. This list includes objectives not found in Article XX, such as 
environmentall  protection. Thus, the TBT Agreement appears to build upon both 
thee substantive obligations and exceptions in the GATT, but at the same time 
extendss beyond these obligations and exceptions. 

Articlee 2.2 TBT takes a different approach from the usual GATT-scheme. 
Underr the GATT 1994, a violation of a substantive obligation (such as Article 
III )) is alleged; if that violation is found, the defendant may invoke exceptions 
suchh as Article XX. Here, the substantive obligation and the exceptions are 
integratedd into one analysis. Unnecessary obstacles to international trade only 
occurr where technical regulations are more trade-restrictive than necessary to 
fulfi ll  a legitimate objective, taking account of the risks of non-fulfilment. It has 
beenn argued that Article 2.2 is so general that it is difficult to apply, and is 
thereforee only useful in the most egregious cases, which can normally also be 
addressedd under GATT provisions.31 However, the fact that Article 2.2 has not 
soo far been applied in dispute settlement could also be seen as a result of its 
veryy potential. Wherever they can, panels and the Appellate Body tend to avoid 
itt and apply the GATT instead. 

InIn US-Gasoline, both the complainants and certain third parties argued 
thatt the TBT Agreement applied to the measures complained of.32 The panel, 

Cf.. Petersmann (1993a) at 66; Appleton (1997a) at i n . 
199 Panel in EC-Asbestos, para. 8.55. 
300 Ibid., original footnote 41, referring to document MTN/3E/W26, quoted in document TRE/W/21. 
311 Thorn and Carlson (2000) at 842. 
322 See the parties' arguments in the panel report in US-Gasoline, paras. 3.73-3.84; third parties' arguments, 

paras.. 4.6-4.7 (EC, referring to 'the increased legal protection resulting from Article 2.2 of that Agree-

mentt compared, for instance, with Article XX of the General Agreement'; para. 4.9 (Norway). 
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however,, simply examined the GATT claims and then decided that it was not 
necessaryy to decide on issues raised under the TBT Agreement, without making 
anyy statements on the relationship between GATT and TBT or the correct order 
inn which claims should be examined." This decision by the panel was not 
appealedd against as such, although the complainants did raise a conditional 
argumentt that, if their appeal as regards Article XX would turn out to be 
unfavourablee to them, the Appellate Body would need to examine their claims 
underr TBT. The Appellate Body disagreed and did not examine the TBT Agree-
ment.ment.3434 It has been argued that in US-Gasoline, a "golden opportunity" to apply 
thee TBT Agreement was missed, because the TBT Agreement is to be considered 
lexlex specialis vis-d-vis the GATT, and should prevail in the case of conflict.35 

However,, it is recalled that a conflict between the two Agreements only occurs 
wheree their application would lead to different results. In most cases, as in 
US-Gasoline,US-Gasoline, the TBT Agreement and the GATT would seem to be cumulatively 
applicable,, not mutually exclusive. They appear to be partially overlapping (e.g. 
Articlee 2.1 TBT and 111:4 GATT), and to be partially complementary, in the sense 
off  adding disciplines to those of the GATT, without however being in conflict 
accordingg to the definition given above. 

Thiss view seems to be confirmed by the Appellate Body in EC-Asbestos?6 The 
panell  in that case did not see any reason to conclude that the TBT Agreement 
imposess stricter disciplines than those in GATT 1994.37 The Appellate Body, 
however,, observed that the TBT Agreement furthers the objectives of GATT 
1994 4 

'through'through a specialized legal regime that applies solely to a limited class of mea-
sures.sures. For these measures, the TBT Agreement imposes obligations on Members that 
seemseem to be different from, and additional to, the obligations imposed on Members 
underunder the GATT 1994'.^ 

Ass regards the scope of the TBT, judging from the Appellate Body report in 
EC-Asbestos,EC-Asbestos, it seems that a measure prohibiting all products from containing a 
substancee considered to be dangerous to health or environmentally harmful will 
bee covered, while a measure prohibiting a substance per se may not be covered by 
thee TBT Agreement. The latter may thus be assessed under GATT rules. 

)33 Panel in US-Gasoline, para. 6.43. 
)44 AB in US-Gasoline, at pp. 10-12. 
155 Zedalis (1997a) at 205. 
11 See Section 4.5.1. 
177 Panel report in EC-Asbestos, para. 8.56. 

'' AB in EC-Asbestos, para. 80. Emphasis added. 
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Thee TBT Agreement repeats in Article 2.1 the National Treatment obligation 
off  Article III GATT, without however providing an exceptions article equivalent 
too Article XX. This gives rise to the question of whether the National Treatment 
obligationn in TBT should be interpreted in the same way as in GATT. Another 
questionn is what should a Member do when it has been charged with infringing 
Articlee 2.1 TBT? The absence of an Article XX-lik e exception could imply that 
underr the TBT Agreement, discriminatory technical regulations are simply 
prohibitedd without any possibility of justification.59 Alternatively, a defendant 
chargedd with a violation of Article 2.1 could either invoke a legitimate objective 
underr Article 2.2, or invoke Article XX GATT According to the first option, 
aa link should be established between Articles 2.1 and 2.2, although it is debata-
blee whether such a link was intended by the drafters of the TBT Agreement. 
Discriminatoryy technical regulations could be presumed to create unnecessary 
tradee obstacles unless they were not more trade-restrictive than necessary to 
fulfi ll  a legitimate objective in the sense of Article 2.2. The other alternative 
appearss to be even more problematic. The chapeau to Article XX GATT clearly 
statess that 'nothing in this Agreement shall be construed to prevent the adoption 
orr enforcement [...] of measures [...]'.4° Thus, to invoke Article XX GATT in order 
too justify a TBT violation seems to stretch the application of Article XX GATT 
beyondd what the ordinary meaning given to the terms of its text allows. 

Althoughh most technical regulations are origin-neutral, a challenge under 
Articlee 2.1 of the TBT Agreement is not inconceivable. The same technical regu-
lationn could at the same time be challenged as a violation of Article 111:4 GATT, 
raisingg the question of whether the two Agreements can apply cumulatively. The 
cumulativee application of the TBT Agreement and the GATT is also possible in 
thee case of technical regulations that do not distinguish on the basis of national 
origin,, i.e., "facially neutral" technical regulations. These could be challenged 
underr both Article 111:4 GATT and Article 2.2 TBT. It has been argued that 
measuress that do not make origin-based distinctions will normally be assessed 
underr the TBT Agreement, and measures that do make such distinctions wil l 
bee assessed under the GATT.41 However, the current author submits that the 
definitionss in the TBT Agreement should be the benchmark for determining 
thee applicability of that Agreement, rather than a distinction between facially 
neutrall  and facially discriminatory technical regulations that cannot be found in 
thee TBT Agreement or the GATT. 

399 This view is expressed by Hudec (1998) at 644. 
400 Emphasis added. 
411 Howse and Tuerk (2001) at 24 (manuscript). 
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5.22 Exceptions, Justifications and Conditions 

5.2.11 Article XX GATT 

(a)) Justification Grounds, "Means-Ends Tests" and other 
Conditionss in Article XX GATT 

Thee fact that the Appellate Body in US-Shrimp-Turtle found that 
turtless were "exhaustible natural resources" is hardly surprising, as earlier panel 
reportss had done the same for tuna, salmon and herring. Moreover, the turtle 
speciess in question were all listed as 'threatened by extinction' by the Conven-
tionn on International Trade in Endangered Species of Wild Fauna and Flora 
(CITES).. The Appellate Body in the same case said that "exhaustible natural 
resources""  are to be interpreted in an evolutive way, in the context of the objec-
tivee of sustainable development to which the Preamble to the WTO Agreement 
refers.4ii This approach, together with the panel report in US-Gasoline, warrant 
thee conclusion that the concept of "exhaustible natural resources" in paragraph 
(g)) of Article XX GATT has a wide potential. According to the panel in US-
Gasoline,Gasoline, anything natural that can be given a market value and that may 
bee depleted, including in terms of its qualities, may in principle qualify as 
"exhaustiblee natural resources". Arguably, if air that is not "depleted" by pol-
lutantss emitted through the consumption of gasoline qualifies as "exhaustible 
naturall  resource", then air that is not "depleted" by excessive concentrations of 
greenhousee gases might also qualify. That would imply that measures taken to 
reducee greenhouse gas emissions could be covered by the exception in paragraph 
(g),, subject of course to the other conditions in that paragraph as well as the 
chapeauu to Article XX. Another important resource that might be covered by 
paragraphh (g) is potable water. Water shortages already exist in many regions of 
thee world, and may be expected to become one of the greatest environmental 
problemss of the 21st century.43 

Itt has been suggested that the "evolutionary approach" to "exhaustible natu-
rall  resources" adopted by the Appellate Body in US-Shrimp-Turtle may give rise 
too interpretative problems in the future.44 The argument is that this approach 
mayy cause uncertainty and result in a disrupted balance between the exception 
forr natural resources vis-a-vis the exception for life and health protection, espe-
ciallyy for the protection of humans. It has even been argued that the evolutionary 
approachh 'implies the possibility of altering previous GATT/WTO interpreta-

ABAB in Shrimp-Turtle, paras. 129-131. 

AA discussion has developed on the relevance of WTO rules to planned Canadian export restrictions of 

bulkk water. See e.g. http://www.waterbank.com/Newsletters/nws15.html. 

Appletonn (1999) at 482. 
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tionss and thus could affect the balance of rights and obligations negotiated by 
thee parties in contravention of Article 19.2 [DSU]'.45 However, although panels 
wil ll  normally respect interpretations by previous panels and the Appellate Body, 
nothingg in the DSU obliges them to do so. It is submitted that if a (semi)-
adjudicatoryy body is asked to interpret open terms, it wil l inevitably bring around 
somee changes in the balance of those rights and obligations pertaining to the 
WTOO Members. This is an inherent feature of an evolving legal framework. If 
Memberss think that the balance of their rights and obligations has been exces-
sivelyy altered, they can seek an authoritative interpretation under Article 3.9 
DSU,, which may overturn a panel or Appellate Body finding. An "evolutionary 
approach""  in the light of the objective of sustainable development as integrated 
inn the WTO preamble could also be applied to the substantive provisions in 
thee GATT.46 

Thee Appellate Body in US-Gasoline observed that Article XX uses different 
termss in different paragraphs, and that it would be unreasonable to suppose that 
thee WTO Members intended to require the same kind or degree of connection 
betweenn the measure and its purpose in each of those paragraphs.47 "Necessary", 
whichh features in paragraphs (a), (b) and (d), may have a different meaning 
inn different contexts, and there are indications in EC-Asbestos that it is being 
moree loosely interpreted when serious health risks are at stake in paragraph 
(b)) than when such is not the case, as in paragraph (d). Still, looking at the 
termss "necessary" in paragraph (b) and "relating to" in paragraph (g), it seems 
clearr that the ordinary meaning of the former demands a stricter means-ends 
relationshipp than the latter. As a somewhat counterintuitive result, it is in 
principlee easier to justify a measure protecting natural resources than a measure 
protectingg human, animal or plant life or health. Members may therefore be 
expectedd to continue to resort to paragraph (g) when animal protection is at 
stake. . 

(b)) "Necessary" 

Itt may be recalled that when applying the "necessary" test, 
panelss traditionally referred to the "least GATT-inconsistent" measure reason-
ablyy available. However, as the GATT does not contain any order of "GATT-
inconsistency",, a measure is either GATT-consistent or GATT-inconsistent, and 
"lesss GATT-inconsistent" seems a nonsensical phrase. It has been suggested that 

455 Ibid, at 483. 
466 An example would be the interpretation of "lik e product" and "treatment less favourable" in Article 111:4 

GATT,, which are argued by some to be in the process of evolving so as to accommodate distinctions 

basedd on production and processing methods (PPMs). See Section 5.4.5. 
477 AB in US-Gasoline, at pp. 18-19. 
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whatt must have been meant is the degree of inconsistency with the objective 
off  the GATT. In this view, the meaning of "least GATT-inconsistent" is for all 
practicall  purposes equivalent to "least trade-restrictive".48 To what extent should 
alternativess be considered when assessing whether a measure is "necessary"? 
Ass Article XX GATT provides exceptions for violations of all GATT obligations, 
includingg both Articles III and XI, it is clear that the alternative measures to 
bee considered may be quite different in nature from the measure that is being 
assessed.499 For instance, in the panel report in the Thai Cigarettes case, the 
panell  considered that a cigarette import ban infringing Article XI did not meet 
thee "necessary" test because an advertising ban was reasonably available. Such 
aa ban, even if inconsistent with Article 111:4, would be justified under Article 
XX(b)) as "unavoidable and therefore necessary".50 Likewise, it is conceivable that 
ann import ban is found to be unnecessary because its objective could be attained 
byy a certain tax measure. 

Itt is sometimes difficult not to involve the level of protection sought by a 
measuree in the assessment of alternatives to that measure. For instance, in the 
ThaiThai Cigarettes case, the quantitative aspect of the Thai health policy objective 
wouldd probably have been attained to a higher degree by an import ban than by 
ann advertising ban.51 Suppose that a country decided to ban smoking altogether, 
equallyy applying to domestic and imported cigarettes. Such a ban should not 
falterr on the "necessary" test just because an advertising ban would be a less 
trade-restrictivee alternative, since that alternative would not enable the same 
levell  of protection to be attained.52 

Afterr the "weighing and balancing process" laid down by the Appellate Body 
reportss in Korea-Beef and EC-Asbestos, the interpretation of "necessary" as "least 
GATT-inconsistent""  or "least trade-restrictive" has not explicitly been abolished. 
Ass the Appellate Body said in Korea-Beef, the weighing and balancing process is 
comprehendedd in the determination of whether a WTO-consistent or less WTO-
inconsistentt measure is "reasonably available".53 Nevertheless, the elaboration by 

488 Fauchald (1998) at 311. 
499 This question may be referred to as "diagonal necessity", as an analogy to the term "diagonal proportion-

ality""  as used in Chapter 3. 
500 Thailand-Cigarettes, para. 78. 
511 The problem with the Thai measure was that the import ban was not accompanied by restrictions on 

thee production or sale of domestic cigarettes. However, looking at the dispute in retrospect, that aspect 

off  the measure would have been more appropriately addressed under the chapeau to Article XX than 

underr the "necessary" test. 
522 Howse argues that in Thailand-Cigarettes, the panel ignored evidence adduced by the World Health 

Organisationn to the effect that imported cigarettes had specifically caused an increase in smoking in 

severall  developing countries. Howse (2000) at 63, referring to Thailand-Cigarettes, para. 55. 
533 AB in Korea-Beef, para. 166. 
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thee Appellate Body puts the least trade-restrictiveness standard into a different 
perspective.. It is recalled that in Korea Beef, the Appellate Body said that it 
shouldd take into account 'the relative importance of the common interests or 
valuesvalues that the law or regulation to be enforced is intended to protect', 'the 
extentt to which the measure contributes to the realization of the end pursued', 
andd 'the extent to which the compliance measure produces restrictive effects 
onn international commerce'. 54 If the relative importance of a non-trade objec-
tive,, the effectiveness of a measure in attaining that objective, and the trade-
restrictivenesss of the measure are weighed in one basket, so to speak, this would 
appearr to be a strict proportionality test. It could lead to the conclusion that 
aa measure is not "necessary" because there is an alternative that is much less 
trade-restrictivee and almost as effective in contributing to its goal." 

Thee suggestion by the Appellate Body in Korea-Beefthzt "necessary" may 
havee a variety of meanings depending on the context in which the word appears, 
iss difficult to reconcile with the GATT panel's finding in Thai-Cigarettes that 
"necessary""  has the same meaning in paragraphs (b) and (d) of Article XX. 
Indeed,, comparing the Appellate Body's application of the "necessary" test in 
paragraphh (b) in EC-Asbestos and in paragraph (d) in Korea-Beef it appears that 
aa much more deferential position was taken in the former than in the latter. 
Inn EC-Asbestos, the Appellate Body applied a relatively loose test for "reasonably 
availablee alternative", probably in view of the serious health risk involved.'6 In 
contrast,, in Korea-Beef the Appellate Body replaced the defendant's view of its 
chosenn level of protection by its own assumption of what that chosen level was. 
Ass a consequence, it did not accept the necessity of the measures chosen to 
guaranteee the protection level alleged by the defendant, thereby also interfering 
withh the defendant's budgetary policy. Arguably, this application of the "weigh-
ingg and balancing" process tends to lean towards a strict proportionality test. 
Iff  the Appellate Body has indeed provided itself with the possibility to weigh 
thee importance of non-trade values with trade impacts and the effectiveness of 
measures,, its more deferential exercise of that weighing exercise in EC-Asbestos 
suggestss that the intensity of its weighing exercise wil l depend upon the impor-
tancee attached to the values pursued by a measure. Which begs the question of 
whatt wil l be decisive: the importance attached to the non-trade value or interest 
byy the Member applying the measure, or by the Appellate Body? 

544 Ibid., paras. 162-3. 
555 See the discussion on proportionality in Chapter 3. 
566 AB in EC-Asbestos, in particular paras. 168 and 172. 
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(c)) "Relating to" and "Made Effective in Conjunction with..." 

Afterr the Appellate Body reports in US -Gasoline and US-
Shrimp-Turtle,Shrimp-Turtle, "relating to" appears to require that the means be "reasonably 
related""  to the ends. There must be a "close and real" and "substantial" means-
endd relationship, and the measure must 'not be disproportionally wide' in its 
scopee and reach in relation to its policy objective. These interpretations leave a 
greatt deal of flexibility  as regards the extent of the relationship between means 
andd ends that satisfies the requirement. Arguably, a "close" or "substantial" 
relationshipp is more than being "reasonably related". Moreover, the reference to 
beingg not disproportionally wide could be taken to suggest that "relating to" 
allowss for a full proportionality test. However, it is submitted that a fully-fledged 
reasonablenesss and proportionality test would overstretch the ordinary meaning 
off  the term "relating to". 

Thee second element of the means-end requirement in paragraph (g) requires 
thatt the measure be 'made effective in conjunction with domestic restrictions'. 
Thee Appellate Body in US-Shrimp-Turtle arguably softened this obligation vis-
a-visa-vis its earlier interpretation in US-Gasoline as requiring "even-handedness". 
Sincee the domestic restrictions in US-Shrimp-Turtle were enacted as a separate 
laww two years before the import prohibition, they were not jointly established. 
Moree importantly, it is questionable whether an import prohibition is a restric-
tionn "corresponding" to domestic requirements as regards fishing methods, 
enforcedd by monetary sanctions and civil penalties. The effect of these domestic 
requirementss was not as absolute as the import prohibition. As long as domestic 
fishermenfishermen were not caught infringing the production requirements, they could 
selll  turtle-unfriendly shrimp on the US market. Their catches were only seized 
inn cases of "egregious" violations. In contrast, an exporter from a country hit 
byy the import embargo could no longer sell its shrimp on the US market. Even 
iff  one has great confidence in the domestic enforcement of production require-
ments,, to accept import bans as "corresponding" to domestic production require-
mentss could open the door to abuse.57 Admittedly, however, there is always the 
chapeauu in order to address abuse. 

(d)) Chapeau 

Thee "chapeau" to Article XX is likely to become the central 
issuee in many future trade-environment disputes. The term "unjustifiable" 
appearss somewhat tautological in an Article providing justifications for other-

Thiss issue relates closely to the questions discussed infra in Section 5.4, particularly the role of the Note 

Add Article III in assessing measures based on production and processing methods (PPMs). 
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wisee GATT-incompatible measures.58 For instance, if a measure violates Article 
II II  because it is discriminatory or protective, it is in principle justifiable under 
Articlee XX. However, if the application of a measure constitutes "unjustifiable 
discrimination",, it fails to meet the requirements of the chapeau, which then 
renderss the measure "unjustifiable" under Article XX. As early as in 1969, it was 
questionedd whether Article XX is at all necessary in relation to Article III , on the 
basiss of the following reasoning: If the chapeau to Article XX is meant to ensure 
thatt measures falling into one of the exceptions may not be applied to protect 
domesticc producers, recourse to Article XX is not necessary to justify internal 
measuress protecting health, morals, etc., as Article III itself already ensures that 
internall  measures do not discriminate or protect. Thus, the exceptions would 
onlyy be necessary to justify any infringements of Article XI.59 However, since 
then,, internal regulations and taxes have increasingly been challenged under 
Articlee III , and a need to resort to Article XX to justify such measures has cor-
respondinglyy developed. Indeed, the Appellate Body made it clear in US-Gasoline 
thatt Article XX applies to all GATT provisions, including Article III , and that 
thee chapeau cannot logically refer to the same disciplines as those contained in 
thee substantive GATT provisions whose violations are sought to be justified by 
resortingg to Article XX. 

Inn both US-Gasoline and US-Shrimp-Turtle, the Appellate Body said that 
thee chapeau functions to prevent Members from abusing their right to invoke 
exceptionss under Article XX. In US-Shrimp-Turtle, the Appellate Body further 
statedd that the chapeau expresses the general principle of good faith, and that 
itt requires the balancing and the drawing of an equilibrium line between the 
rightss and obligations of WTO Members. Applying these general guidelines to 
thee actual measures at issue in US-Gasoline and US-Shrimp-Turtle, the Appellate 
Bodyy based quite a large number of requirements on the chapeau. Thus, accord-
ingg to US-Gasoline, the application of a measure should be "reasonable", there 
shouldd be "no alternatives reasonably available", and if a measure is discrimina-
toryy in its application, the discrimination must not be "foreseen", but "inadvert-
entent or unavoidable". The reference to "reasonably available alternatives" in an 
analysiss of the chapeau is reminiscent of the "necessary" test applied to para-
graphss (b) and (d). This is striking because it was applied to a justification 
underr paragraph (g), which does not contain a "necessary" requirement. The 
Appellatee Body in US-Shrimp-Turtle again appears to have read a "no alternatives 
reasonablyy available" requirement into the chapeau, this time specifically into 
"unjustifiablee discrimination".60 

588 The term "unjustifiable" does not appear in Article 30 EC, the EC equivalent of Article XX GATT. 
599 Jackson (1969) at 743. 
600 AB in US-Shrimp-Turtk, paras. 171-172 
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InIn US-Gasoline, the Appellate Body largely took the three elements of the 
chapeauu together, stating that they impart meaning to each other. However, 
inn US-Shrimp-Turtle, the Appellate Body started to differentiate between the 
variouss elements of the chapeau, while in US-Gasoline it had taken them 
together.. The "unjustifiability" of a discriminatory application was mostly based 
onn whether multilateral attempts at solving the environmental problem had 
beenn made, and on whether there was sufficient flexibility  in the application of 
thee rule, e.g. whether different circumstances for different exporters had been 
takenn into account. The "arbitrariness" of a discriminatory application focused 
onn procedural aspects of the measure, i.e. due process requirements, such as 
whetherr exporters are duly notified of a decision affecting them, whether they 
cann appeal against a particular decision, etc. The panel in EC-Asbestos took this 
differentiatingg approach further, and interpreted a "disguised trade restriction" 
withh reference to a measure's protectionist design, architecture and structure. 

AA tentative synthesis of the requirements identified in the interpretation 
off  the chapeau in US-Gasoline, US-Shrimp-Turtle, and EC-Asbestos is that the 
Memberr imposing a measure for which it seeks justification under Article XX 
mustt show that it has struck a balance between its own rights and obligations 
andd those belonging to other Members. That means that it must have considered 
domesticc as well as foreign interests and weighed the alternatives for its measure 
inn the light of those interests. This synthesis arguably embodies the "reasonable-
ness""  requirement as well as the requirements of "foreseen", "not inadvertent", 
andd "unavoidable" which were promulgated in US-Gasoline. 

AA question that remains unsolved after these reports is whether the standard 
inn the chapeau might differ according to the substantive GATT provision which 
hass been infringed. Judging from the first cases in which the chapeau was 
extensivelyy discussed and applied, it is difficult to draw any firm conclusions 
onn this point. US-Gasoline suggests that the chapeau requires that in order to 
justifyy a discriminatory internal measure, foreign interests must be taken into 
accountt to some degree. The panel in EC-Asbestos deemed an internal measure 
too be justified under Article XX(b) after finding it discriminatory under Article 
III .. The panel found no discrimination in the context of the chapeau, however, 
andd then concentrated on a "disguised restriction", not looking so closely at 
foreignn interests. In US-Shrimp-Turtle, the conditions in exporting countries had 
too be taken into account to an important extent. This case involved an import 
prohibition,, which by definition only addresses imported goods. Perhaps the 
degreee to which foreign interests should be taken into account, as required 
byy the chapeau is higher for Article XI infringements than for Article III 
infringements.. Indeed, the Appellate Body and the implementation panel in 
US-Shrimp-TurtleUS-Shrimp-Turtle referred to the import prohibition as the 'heaviest weapon 
inn a Member's armoury of trade measures', its possible justification therefore 
deservingg thorough scrutiny.61 

111 Ibid., para. 171; panel in US-Shrimp-Turtle Implementation, para. 5.51. 
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However,, it is as yet unclear whether such a general conclusion can be drawn 
fromm only three cases. The measures in US-Shrimp-Turtle targeted production 
methodss elsewhere, so it would seem to be logical that a fair amount of foreign 
interestss had to be taken into account. The panel in EC-Asbestos, which found 
aa violation of Article 111:4, w as rather deferential in applying the chapeau to 
Articlee XX. At the same time, the assessment of the unjustifiability of the 
discriminationn in US-Gasoline, after a violation of Article III,  was not a mild 
onee and required a high degree of taking foreign interests into account. Perhaps 
thee difference between EC-Asbestos and US-Gasoline in this respect is explained 
byy the fact that the latter involved a dejure discrimination while the former did 
not.. That would confirm the suggestion that the nature of the violation of the 
basicc obligations may indeed affect the scrutiny applied under the chapeau to 
Articlee XX. 

5.2.22 The TBT and SPS Agreements 

Strictlyy speaking, one cannot speak of exceptions in either the 
TBTT or the SPS Agreement. Neither Agreement contains a separate provision 
resemblingg Article XX GATT. The TBT and SPS Agreements integrate obliga-
tions,, justifications and conditions; the basic obligations and the justifications 
aree not differentiated as they are in the GATT. The "classic" GATT pattern of a 
violationn of a basic obligation which can be justified under an exception if the 
conditionss are fulfilled does not fully apply to the TBT and SPS Agreements. 
Thiss makes it more difficult to assess these elements individually. However, 
groundss and conditions for justification, such as "means-ends tests", can still be 
distilledd from both Agreements. 

Ass said, the TBT Agreement contains no general exceptions article like Arti-
clee XX GATT.6*  The fact that Article 2.2 refers to unnecessary trade obstacles, 
andd elaborates on "unnecessary" by referring to "legitimate objectives", raises 
thee question whether those objectives may also be invoked to justify infringe-
mentss of the Most-Favoured Nation and National Treatment requirements in 
Articlee 2.1. 

Thee word "unnecessary" is elaborated upon by the phrase 'shall not be more 
trade-restrictivee than necessary to fulfi l a legitimate objective, taking account 
off  the risks non-fulfilment would create'. Article 2.2 thus contains an element 
off  tautology. The phrase 'not be more trade-restrictive' in Article 2.2 TBT 
iss reminiscent of the interpretation of "necessary" in Article XX(b) GATT. 

Thee same was true for the 1979 TBT Agreement. Thus, the statement in GATT (1979a) at 42 that 

measuress deemed necessary by governments for [inter alia]  health and environmental protection were 

'exceptedd from the Standards Code' was subsequently removed by an erratum. 
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However,, the different balance of obligations in Article 2.2 TBT and in Article 
XXX GATT suggest that "necessary" need not have exactly the same meaning in 
Articlee 2.2 as in Article XX GATT.6^ The test in the TBT Agreement in addition 
containss a reference to the risks created by the non-fulfilment of the legitimate 
objective.. This appears to qualify the requirement that technical regulations 
shalll  not be more trade-restrictive than necessary. It is an interesting addition, as 
itt establishes an explicit link between the measure taken (a technical regulation) 
andd the fulfilment of the legitimate objective sought by that measure. Such an 
explicitt link between the measure and the fulfilment of the objective sought 
cannott be found in Article XX GATT, although it recently appears to have been 
readd into the "necessary" test under Article XX(b) and (d) by the Appellate Body. 
However,, according to Article 2.2 TBT, only the risk of non-fulfilment of the 
objectivee is to be taken into account, and not the risk created by a lesser degree 
ofof fulfilment of the objective. 

Thee TBT Agreement contains no further elaboration of the risk assessment 
too be made by the Member applying the technical regulation, as is the case in the 
SPSS Agreement. For assessing the risk of non-fulfilment, a non-exhaustive list 
of'relevantt elements of consideration' is provided in the last sentence of Article 
2.2.. Although that list includes 'available scientific and technical information', 
theree is no hard and fast requirement to have a scientific basis for a technical 
regulationn as there is for sanitary or phytosanitary measures in the SPS Agree-
ment.. Accordingly, the TBT Agreement appears to provide more possibilities to 
basee a measure on the precautionary principle than the SPS Agreement. The 
lackk of elaboration as regards the requirement to take account of the risks of 
non-fulfilmentt raises some questions. Does a Member preparing or adopting 
aa technical regulation have to take the risks of non-fulfilment of its objective 
intoo account when looking at each available alternative separately? Does it have 
too demonstrate that it has done so? Or could it be that the requirement to 
considerr the alternatives may itself be limited because of the perceived risk of 
non-fulfilmentt caused by waiting longer to adopt a technical regulation? 

Ann earlier version of the draft Uruguay Round Final Act contained a footnote 
statingg that Article 2.2 was intended to incorporate a "proportionality" test to 
determinee whether technical regulations constituted unnecessary obstacles to 
trade,, and various authors have interpreted Article 2.2 along those lines.64 This 
wouldd imply that Article 2.2 contains a test which balances the trade effects 
againstt the non-trade objective. However, as has been signalled in the EC 
context,, there is considerable uncertainty as to what "proportionality" exactly 

633 However, McGovern (1995) at 7.24-4 argues that the experience gained under Article XX GATT may be 

off  use in determining what restrictions are necessary under Article 2.2. 
644 Ziegler {1998) at 216; Appleton (1997a) at 113; Rege (1994) at 105 note 6; Petersmann (1993a), at 66 

notee 45; Völker (1995) at 288. 
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means.. Proportionality may be taken to mean the actual balancing of the trade 
effectss and the non-trade objectives of a measure. A more limited proportionality 
testt only balances the various means to achieve a non-trade policy goal, attempt-
ingg to avoid involving the actual policy goal in its analysis. That would coincide 
withh the usual interpretation of the "necessary" test. The question arising from 
thee requirements in Article 2.2 itself is whether it is possible to look only at 
thee least trade-restrictive alternative to reach a given policy goal, and at the same 
timee to take account of the risks created by the non-fulfilment of that policy goal, 
withoutt implicitly assessing the levels of fulfilment of the policy goal. 

Finally,, the SPS Agreement contains the most elaborate set of conditions, 
thatt build upon the "necessity" requirement in sub-paragraph (b) and the 
requirementss in the chapeau to Article XX GATT, but are more detailed and 
moree burdensome for Members to comply with. SPS measures should be applied 
onlyy to the extent necessary; they should be based on scientific principles and 
nott maintained without sufficient scientific evidence (Article 2.2); they should 
nott arbitrarily or unjustifiably discriminate or be applied in a manner which 
wouldd constitute a disguised trade restriction (Article 2.3); they should be based 
onn international standards wherever possible and appropriate (Article 3); they 
shouldd be based on a risk assessment (Article 5.1); they should be applied in 
orderr to achieve the appropriate protection level, and those levels should be 
appliedd without discrimination (Article 5.5 and Guidelines for its implementa-
tion65);; and SPS measures should not be more trade-restrictive than required to 
achievee their appropriate level of protection, taking into account technical and 
economicc feasibility, which is the case when there is no reasonably available 
alternativee measure that achieves the appropriate protection level but is signifi-
cantlyy less trade-restrictive (Article 5.6). 

5.2.33 Justifications and "Reason" 

Thee Appellate Body in Japan-Alcohol stated that: 

WTOWTO rules are not so rigid or so inflexible as not to have room for reasoned 
judgementsjudgements in confronting the endless and ever-changing ebh and flow of real facts 
inin real cases in the real world. They will  serve the multilateral trading system best if 
theythey are interpreted with that in mind. In that way, we will  achieve the "security and 
predictability"predictability" sought for the multilateral trading system by the Members of the WTO 
throughthrough the establishment of the dispute settlement system66 

G/SPS/W/104,, 'Proposed Guidelines to Further the Practical Implementation of Article 5.5'. 

ABB in Japan-Alcohol, at p. 31. In the same case, the AB used the metaphor of an accordion for the 

meaningg of "likeness". 
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Inn US-Gasoline, the Appellate Body interpreted the chapeau to Article XX as a 
"reasonableness""  requirement against the background of its purpose to prevent 
thee abuse of Article XX. When applying the chapeau, it looked, among other 
things,, at reasonably available alternatives. In US-Shrimp-Turtle, when applying 
thee "relating to" requirement in XX(g), the Appellate Body observed that the 
meanss were "reasonably" related to the ends. When applying the requirements 
off  the chapeau to the measure at issue, the Appellate Body remarked that 
ann alternative course of action was reasonably open to the United States for 
securingg the legitimate policy goal of its measure.67 Also in US-Shrimp-Turtle, 
thee Appellate Body said that the chapeau is an expression of the principle of 
goodd faith, prohibiting "abus de droit", which implies that the assertion of the 
rightt in Article XX 'must be exercised bona fide, that is to say, reasonably'.68 The 
Appellatee Body cited an author on public international law who referred to a bona 
fidefide and reasonable exercise of the right as one that is 'appropriate and necessary 
forr the purpose of the right (i.e., in furtherance of the interests which the right 
iss intended to protect)'.69 That description of what is reasonably refers to two 
elementss of what is called in this work proportionality senso latu. The Appellate 
Bodyy further clarified that the chapeau requires striking a balance between the 
rightss of the defendant and those of the complainant, which will need to be done 
onn a case-by-case basis. The panel in EC-Asbestos endorsed this interpretation 
andd examined, within the context of the chapeau, whether the measures at issue 
hadd been "reasonably" applied.70 

InIn the SPS Agreement, the words "reasonably available" feature in the Note 
too Article 5.6 SPS, where it functions much in the same way as in the interpreta-
tionn of "necessary" in Article XX(b) and (d) GATT. In EC-Hormones, the Appel-
latee Body interpreted "based on" in Article 5.1 as requiring that the results of 
thee risk assessment must 'sufficiently warrant - that is to say, reasonably support 
-- the SPS measure at stake', thus, that there is 'a rational relationship between 
thee measure and the risk assessment.'71 Furthermore, the Appellate Body in the 
samee case found that a single divergent opinion expressed by one scientist was 
nott "reasonably sufficient" to overturn the contrary conclusions reached in more 
specificc scientific studies. 

Thus,, the Appellate Body in various instances refers to "reasonably" and 
"reasonableness",, and has thus provided itself with a great deal of flexibility 
inn the interpretation of open-ended norms. Other instances of such flexibility 

677 AB in US-Shrimp-Turtk, para. 171. 
688 Ibid., para. 158. 
699 Ibid., para. 158, citing Cheng (1953) at 125. 
700 Panel in EC-Asbestos, para. 8.226. 
711 AB in EC-Hormones, paras. 193 and 208. 
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aree the "likeness" accordion in Japan-Alcohol, repeated in EC-Asbestos; and the 
'continuumm of meanings of "necessary"' in Korea-Beef. Does this mean that 
thee Appellate Body is moving towards a general "reasonableness" or "reason" 
criterionn in the interpretation of Article XX GATT? It is submitted that despite 
itss increasing use of the concept of reason to interpret key provisions, the Appel-
latee Body wil l not readily overlook textual and contextual differences between 
provisionss if it wishes to interpret them in accordance with the Vienna Conven-
tion.. By using such open concepts, and by referring to the line of equilibrium 
whichh accordingly moves as the kind and shape of measures vary and the factual 
situationss of the cases differ, the Appellate Body has granted itself considerable 
leewayy to approach the chapeau on a case-by-case basis. However, governments 
wil ll  want to know what sort of measures pursuing societal and environmental 
needss may be expected to pass the Article XX test. Although it is a difficult task, 
thee Appellate Body wil l have to clarify some of the most difficult issues if govern-
mentss are unwilling or unable to agree on guidelines for the interpretation of 
Articlee XX. 

5.33 The Role of Protection and Discrimination 

5.3.11 Introduction: Protection and Discrimination in WTO 
Provisions s 

Ass discussed in Section 4.2.2, according to the Appellate Body, 
thee broad and fundamental purpose of Article III is to avoid protectionism in 
thee application of internal tax and regulatory measures. It may be recalled that 
Articlee IH:i provides in an adhortative manner that internal taxes, and regula-
tionss affecting the sale, distribution etc. of products, should not be applied to 
importedd or domestic products so as to afford protection to domestic production. 
Thee first paragraph is evidently not structured as a "chapeau" to Article III , and 
itt has been argued that Article III contains ten paragraphs of equal weight.72 

Nevertheless,, the Appellate Body has made it clear that the first paragraph 
containss a general principle that underlies the whole of Article III and "informs" 
thee other paragraphs of Article III.7*  However, exactly how this "informing" 
takess place remains to be clarified, particularly in the context of Article 111:4, 
whichh does not explicitly refer to Article III:i . The notion of "protection" is taken 
inn this work as being broader than discrimination. It encompasses all instances 
off  discrimination and in addition those situations where there is no production 

Vonn Moldtke (1997) at 11. 

ABB in Japan-Alcohol and EC-Asbestos. See Section 4.2.2. 
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off  domestic products that are "like" the imported products whose treatment 
iss at issue, but domestic producers of products competing with the imported 
productss are nonetheless favoured. The non-protectionism principle is not only 
foundd in Article III: i GATT, but also in Article 2.2 TBT. Arguably, it is also 
embodiedd in the 'disguised restriction on international trade' element of the 
chapeauu to Article XX GATT, and in Article 5.5 SPS. 

Althoughh the notion of discrimination as such does not occur in Article 
111:44 GATT, it is submitted that the prohibition of less favourable treatment of 
likee imported products in that provision constitutes or at least closely resembles 
aa non-discrimination test. Non-discrimination requirements figure in all the 
WTOO Agreements that are central to this work. Even if the word "discrimina-
tion""  does not literally figure in Article III , panels have sometimes used that 
termm when addressing this Article.7-» The panel in Japan-Film even spoke of 
dejuredejure and de facto discrimination in the context of Article III.75 The "less 
favourablee treatment" standard is also found in Article 2.1 TBT, but not as such 
inn the SPS Agreement. The word "discrimination" itself does feature in the 
chapeauu to Article XX GATT, where it refers to the manner in which measures 
aree applied. Article 2.3 of the SPS Agreement contains almost identical wording, 
albeitt that it simply refers to the measures themselves, and not to their means 
off  application. Article 5.5 SPS prohibits arbitrary or unjustifiable distinctions in 
protectionn levels deemed to be appropriate in different situations, if these result 
inn discrimination. 

AA central question in relation to the national treatment provisions is whether 
theyy prohibit measures that are not linked to product origin, but may neverthe-
lesss have as their effect the less favourable treatment of imports. The answer 
too this question determines to what extent WTO Members can make regulatory 
distinctionss without infringing Article 111:4. If their distinctions do not infringe 
Articlee 111:4, m ev do n ot n a ve t 0 r e s o rt t o Article XX. If their distinctions do 
infringee Article 111:4, however, resorting to Article XX is required. Article XX 
lackss justification grounds such as "environmental protection" or "consumer 
protection""  and may therefore be too limited to accommodate all the legitimate 
objectivess for which governments make regulatory distinctions. The latter prob-
lemm may largely be accommodated by a wide interpretation of the grounds in 
Articlee XX. But nevertheless, there are regulatory objectives not covered by 
Articlee XX, and moreover, Article XX lays the burden of proof on the defendant 
too justify its measures. Thus, the scope of the prohibition in Article 111:4 

7474 For example, the GATT panel in EC-Oilseeds, paras. 140-141, noted that the EC Regulations at issue were 

capablee of giving rise to discrimination, although they may not necessarily do so in the case of each 

individuall  purchase. The panel noted that the exposure of a particular imported product to a risk of 

discriminationn in itself constitutes a form of discrimination. 
755 Panel in Japan-Film, para. 10.86. 
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hass important ramifications. For example, under Article 111:4, should a WTO 
Memberr be allowed to regulate cars with catalytic converters more favourably 
thann cars without catalytic converters, e.g. by allowing cars with converters to 
bee used during rush hours, while cars without converters are not? If cars with 
andd without converters are found to be "like products" and "less favourable 
treatment""  of imported cars without converters is found, the Member wil l need 
too justify its regulatory distinction under Article XX. If, on the other hand, 
thee terms "like products" and/or "less favourable treatment" are interpreted 
differently,, the outcome may be that the measure is not an infringement of 
Articlee 111:4 m m e first place. 

Forr the purpose of the following analysis, a distinction is made between de 
jurejure differentiating measures and dejure neutral measures. Dejure differential 
treatmentt is understood here to include not only direct references to product 
origin,, but also references to criteria linked to product origin. An example is a 
nationall  law laying down different requirements for importers and for domestic 
producerss and traders. "Dejure neutral" measures are defined as measures that 
doo not differentiate between products on the basis of their origin or any factor 
linkedd to origin. Such measures may have unfavourable effects on imports. 
DejureDejure neutral measures cannot be found to accord less favourable treatment 
byy looking solely at the regulations themselves. For example, certain product 
requirementss are tailored to domesticc producers' wishes, or regulatory distinc-
tionss are based on criteria placing all or most imports in a disadvantaged 
category.. It should be noted that there is no textual basis for a distinction 
betweenn dejure differentiating and dejure neutral measures in Article III , as 
notedd by the panel in Japan-Alcohol?6 Although the matter has been addressed 
byy many distinguished authors, the problem of how to assess dejure neutral 
measuress that are de facto detrimental to imports under Article 111:4 n as Yet 

too be resolved.77 

5.3.22 Dejure Differentiating Measures and National Treatment 

Thee way in which the GATT/WTO deals with dejure differentia-
tionn to the detriment of imports, sometimes also referred to as "explicit" or 
"facial""  discrimination, seems relatively straightforward. If imported goods are 
explicitlyy treated differently from their "like" domestic counterparts, and the 
differentiall  treatment is less favourable to imports, a violation of Article 111:4 
wil ll  be found. The complaining party must adduce a prima facie claim of an 
Articlee 111:4 violation, bearing the burden of proving both elements, i.e. dif-
ferentiall  treatment of "like" products, and that that treatment is less favourable 

766 Panel in Japan-Alcohol, para. VI.16. This point was not appealed. 
777 See e.g. Roessler (1996), Mattoo and Subramanian (1998), Farber and Hudec (1994). 

252 2 



CHAPTERR 5 ANALYSI S OF RECURRING THEME S 

too imports. Then, when the party enacting the measures invokes a justification 
underr Article XX, it is up to that party to prove that all the elements of 
Articlee XX have been fulfilled.78 Once found to contravene Article 111:4, possible 
justificationss wil l have to comply with Article XX. The panel in US-Section 337 
suggestedd that the Member enacting dejure differential regulations bears part 
off  the burden of proof under Article III14.79 Nonetheless, the complainant wil l 
stilll  be required to adduce a prima facie case of differential treatment that is 
unfavourablee to "like" imported products. In US-FSC, the implementation panel 
viewedd the principal purpose of the "likeness" determination under Article 111:4 
ass ascertaining whether any formal differentiation in treatment between an 
importedd and a domestic product could be based upon the fact that the products 
aree different -i.e. not "like"- rather than on the origin of the products involved. It 
notedd that the distinction made in the measure at issue was solely and explicitly 
basedd on origin, and that the mere fact of having a certain origin does not render 
aa product "unlike" an imported good.80 In most cases where dejure differential 
treatmentt of "like" products has been established, finding less favourable treat-
mentt will not be a problem.81 

5.3.33 Dejure Neutral Measures and National Treatment 

(a)) Dejure Neutral Measures in GATT-WTO Dispute 
Settlement t 

Thee language of relevant GATT and WTO panel reports and 
WTOO Appellate Body reports on the one hand suggests that Article 111:4 8o es 

beyondd a prohibition of purely dejure differential treatment to the detriment 
off  imports. On the other hand, there are few instances where dejure neutral 
measuress have actually been found to be in violation of Article 111:4. Under 
GATTT 1947, the panel in Italian Discrimination against Imported Agricultural 
MachinesMachines said that 'the drafters intended to cover [...] any laws or regulations 
whichh might adversely modify the conditions of competition between the domes-
ticc and imported products on the internal market.'82 The panel in US-Section 337 
notedd in an obiter dictum that 'there may be cases where application offormally 
identicalidentical legal provisions would in practice accord less favourable treatment to 
importedd products and a contracting party might thus have to apply different 

77 See e.g. panel in Japan-Film, para. 10.29, Farber and Hudec (1994) at 1420. and further Section 47. 
799 US-Section 337, para. 5.11: '[I] t is incumbent on the contracting party applying differential treatment to 

showw that, in spite of such differences, the no less favourable treatment standard of Article II I is met.' 
800 Panel in US-FSC Implementation, paras. 8.132-133. 
8'' See for examples, AB in Korea-Beef and panel in US-FSC Implementation. 
822 Italy-Agricultural Machinery, paras. 11-13. 
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legall  provisions to imported products to ensure that the treatment accorded 
themm is in fact no less favourable.'8' However, these two panel reports themselves 
addressedd dejure differential treatment. In Canada-Alcohol, a dejure neutral 
minimumm price for beer was found to be inconsistent with Article 111:4 t o t n e 

extentt that it was fixed in relation to the domestic price.84 In US-Beer, a de 
jurejure neutral beer alcohol content requirement was found not to infringe Article 
111:4,, since high and low alcohol beer were not considered "like products".8' In 
US-AutoUS-Auto Taxes, two aspects of fuel economy requirements were found to be 
inconsistentt with Article 111:4. One because it really was not dejure neutral, and 
thee other because it was not based on factors relating to the product as such.86 

Underr GATT 1994, the panel in US-Gasoline found that the measures 
infringedd Article 111:4 because they prevented imported gasoline from benefit-
ingg from individual baselines tied to the producer.87 Arguably, by allowing 
domesticc producers certain advantages not granted to importers, this measure 
wass not dejure neutral. The panel in EC-Bananas HI found aspects of the EC's 
bananaa regime to be inconsistent with Article HI:4 that were, on analysis, also 
nott dejure neutral.88 The one aspect of the banana regime undisputedly dejure 
neutrall  was found not to infringe Article 111:4.89 The Canadian postal rates 
thatt were found to accord less favourable treatment in Canada-Periodicals were 
clearlyy not dejure neutral.90 Finally, in Japan-Film, Japanese measures on the 
distributionn and sale of photographic film that were dejure neutral were not 
foundd to be inconsistent with Article III^.»1 Japan-Film concerned a violation 
claimm under Article III and a non-violation claim under Article XXIII:i(b ) GATT. 
Forr a non-violation claim, the application of a measure has to result in the nulli-
ficationfication or impairment of benefits reasonably expected. As regards the causality 
betweenn the measure and the nullification or impairment of benefits, the panel 
observedd that the complainant had to show a clear causal relation between the 
measuress and the adverse effect on the relevant competitive relationships.92 The 
panell  discussed the relevance of the origin-neutral nature of a measure as one 
aspectt of this causality requirement: 

833 US-Scction j j7 , para. 5.11. 
844 Canada-Beer It, para. 5.29, referring to US-Section}}?, para. 5.11. 
855 US-Beer, para. 5.73. 
866 US-Auto Taxes, unadopted, paras. 5.47-49 and 5.50-55, respectively. See also Section 4.2.4. 
877 Panel in US-Gasoline, paras. 6.9-12. 
888 Panel in EC-Bananas III,  paras. 7.180-181 on "operator categories" and paras. 7.243-250 on "hurricane 

licenses". . 
899 Ibid., paras. 7.218-219 on "activity functions". 
9 00 Panel in Canada-Periodicals, paras. 5.32-39. 
911 Panel in Japan-Film, paras. 10.22-24, a t )d 10.379-380. 
922 Ibid., para. 10.82. 
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[Ejven[Ejven in the absence ofde jure discrimination (measures which on their face 
discriminatediscriminate as to origin), it may be possible for the [complainant] to show de facto 
discriminationdiscrimination (measures which have a disparate impact on imports). However, in 
suchsuch circumstances, the complaining party is called upon to make a detailed showing 
ofof any claimed disproportionate impact on imports resulting from the origin-neutral 
measure.^ measure.^ 

Thee panel observed that 'WTO/GATT case law on the issue ofde facto discrimi-
nationn is reasonably well-developed [...] in regard to [...] national treatment under 
GATTT Article III' , and noted that the reasoning in that case law was equally 
applicablee in addressing the question ofde facto discrimination with respect to 
non-violationn claims.94 The panel subsequently transposed much of its reason-
ingg to the violation claims under Article 111:4. I*  s aw n o significant distinction 
betweenn the standard of'upsetting the competitive relationship' under Article 
XXIII :: i(b), and the standard of'upsetting the effective equality of competitive 
opportunities'' applicable under Article III:^. 95 Referring to its findings in the 
non-violationn context, the panel found that the measures at issue 'neither (i) 
discriminatee on their face against imported film or paper (they are formally 
neutrall  as to the origin of products), nor (ii) in their application have a disparate 
impactimpact on imported film or paper'. The panel's jumping from violation to non-
violationn and back is striking, especially considering the differences between 
thesee types of claims and the remedies which may result.96 This was the first 
WTOO panel report that was not appealed against, and it is not often referred 
too in other dispute settlement reports. Nonetheless, the report is interesting for 
thee panel's willingness to consider dejure neutral measures under Article 111:4 
byy looking at a "disparate" or "disproportionate" impact on imports. However, 
ass said, there really are few examples in GATT/WTO case-law of dejure 
neutrall  measures having been assessed under Article 111:4 GATT, so the panel's 
contentionn in Japan-Film that WTO/GATT case-law on de facto discrimination 

933 Ibid., para. 10.85. 
944 Ibid., paras. 10.85-86. The panel based its contention on one obiter dictum in a case involving dejure 

differentiationn (US-Section $yj), one finding on a minimum price measure to the extent that it was 

linkedd to domestic prices (Canada-Alcohol), one rinding on a tax measure (Japan-Alcohol), and three 

findingsfindings on measures whose dejure neutrality is at least disputable (a requirement for imported beer 

andd wine to use a wholesaler in US-Beer, differential baseline establishment rules in US-Gasoline, and 

operatorr categories in import licensing rules in EC-Bananas III). 

955 Ibid., para. 10.380. 
9 66 In case of non-violation complaints, there is no obligation for the WTO Member to withdraw the 

measuree which has been found to nullify or impair benefits of another Member. See Article 26.1(b) 

DSU.. On non-violation proceedings generally, see e.g. Petersmann (1997a) Ch. 4; Petersmann (1997) 

(ed.),, Chapters 2 and 3; and Cho (1998). 
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iss reasonably well-developed appears to be ill-founded. Nevertheless, as more 
"traditional""  trade barriers are removed, regulatory differences between WTO 
memberss wil l come increasingly to the forefront, and dejure neutral measures 
mayy increasingly be challenged in trade disputes. Even if the SPS and TBT 
Agreementss appear to be the most appropriate instruments to do so, challenges 
ofof dejure neutral measures under Article 111:4 GATT, as in EC-Asbestos, will 
quitee probably also increase. 

(b)) Dejure Neutral Measures and "Likeness"; Regulatory 
Distinctions,, "Aim and Effect" 

GATTT and WTO panels have on several occasions rejected the 
notionn of balancing less with more favourable treatment when applying Article 
111:44 a nd the n r st sentence of Article 111:2: 

TheThe panel further found that the "no less favourable" treatment requirement of 
ArticleArticle IIL4 has to be understood as applicable to each individual case of imported 
products.products. The panel rejected any notion of balancing more favourable treatment 
ofof some imported products against less favourable treatment of other imported prod-
uctsw uctsw 

Itt is recalled that these panel reports both concerned dejure differentiating 
measures.. Yet they did not explicitly limit their refusal to balance less with 
moree favourable treatment to such measures. However, when assessing dejure 
neutrall  measures, if "balancing" is not allowed, once products from different 
categoriess created by the national measure are found to be "like" in the sense 
off  Article 111:2 or 111:4, it takes only one imported product from the category 
disadvantagedd under the national rule and one "like" domestic product from the 
categoryy advantaged under that national rule in order to conclude that imports 
aree taxed in excess of {Articl e 111:2), or treated less favourably (Article 111:4)tnan 

likee domestic products. This is even so when the regulatory or fiscal distinctions 
aree made for perfectly acceptable policy reasons. Thus, a test in Article III that 
merelyy asks whether any imported product is treated less favourably than any 
likee domestic product may lead to undesirable results in the case of dejure 
neutrall  measures pursuing legitimate objectives, some of which may not be 
coveredd by Article XX.98 

US-SectionUS-Section tfj, para. 5.14, as repeated and supported by the panel in US-Gasoline, para. 6.14. The 

"balancing""  of higher and lower taxation was explicitly rejected by the panel in US-Tobacco, para. 98, 

referringg to US-Section jjy as 'another Article II I panel' that had ruled against balancing. 

Ehringg (2001) at 3 (manuscript) calls this a "diagonal test". 
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Sincee the early 1990s, attempts have been made to address this problem. 
Initially ,, the focus was largely on the interpretation of "likeness". If "likeness" 
iss interpreted strictly, Article 111:4 wu^ n ot easily be infringed and national 
regulatoryy autonomy will be preserved." A "market-based" view of the "likeness" 
off  products assesses "likeness" essentially from the consumer perspective.100 If, 
onn the other hand, the perspective of the regulating government is taken, the 
objectivess for which regulatory distinctions between products are made may be 
takenn into account when determining "likeness". As one author put it: 

[T]he[T]he starting point of the analysis cannot be the concrete objects to which an 
internalinternal tax or regulation is applied but only the abstract categories of products 
distinguisheddistinguished by the contracting party. [...]  Article III:i  prescribes the perspective from 
whichwhich products are to be compared. [...]  In determining whether two products are 
alike,alike, the central issue thus is whether the product categories under which they fall 
havehave been distinguished with the intent and effect of affording protection.101 

Takingg this perspective to its extreme, "like" means 'not differing in any respect 
relevantt to an actual non-protectionist policy'.102 However, if "likeness" follows 
nationall  regulatory distinctions, Article 111:4 would in effect not discipline any 
dejuredejure neutral measures. A milder version of this perspective influenced the 
interpretationn of the two GATT panel reports in US-Beer and US-Auto Taxes, 
thatt became known for their "aims and effects" test.10' In US-Beer, the panel 
considered,, among other things, dejure neutral sales restrictions of beer accord-
ingg to its alcohol content. In the view of the panel, it was imperative that the like 
productt determination in the context of Article III be made 'in such a way that 
itt not unnecessarily infringe upon the regulatory authority and domestic policy 
optionss of contracting parties.'104 In applying this approach, the panel examined 
whetherr the differentiation in the treatment of low-alcohol beer and high-alcohol 
beerr -which were physically similar- was such as to afford protection to domestic 
production.. The panel noted that both Canadian and US beer manufacturers 
producedd both low and high alcohol beer and that the US laws did not differenti-
atee between imported and domestic beer as such. The panel observed that 
'[t]hee burdens resulting from these regulations thus do not fall more heavily 

999 Cf. Mattoo and Subramanian (1998) at 304. 
1000 See e.g. Bronckers and McNelis (2000). 
1011 Roessler (1996) at 29. 
1022 See the 'aim and effect test' discussed in Section 5.3.3, and Howse and Regan (2000) at 260. 
1033 While US-Beer was adopted and dealt with Article 111:4 as well as Article 111:2, the relevant part on 

'aimm and effect' of US-Auto Taxes concerned only Article 111:2, first sentence, and the report remained 

unadopted. . 
1044 US-Beer, para. 5.72. 
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onn Canadian than on United States producers'.105 Next, the panel noted that 
'thee alcohol content of beer has not been singled out as a means of favouring 
domesticc producers over foreign producers.' It concluded that high alcohol and 
loww alcohol beer were not "like" products in terms of Article 111:4. Finally, the 
panell  added that no evidence had been submitted to it that the choice of the 
particularparticular level of alcohol at which the measures distinguished between high 
andd low alcohol had the purpose or effect of affording protection to domestic 
production.106 6 

Thee panel in US-Auto Taxes noted that the practical interpretative issue 
underr paragraphs 2 and 4 of Article III was: 

whichwhich differences between products may form the basis of regulatory distinctions 
byby governments that accord less favourable treatment to imported products? Or 
conversely,conversely, which similarities between products prevent regulatory distinctions by 
governmentsgovernments that accord less favourable treatment to imported products?107 

Thee panel noted that "so as to" afford protection suggested both aim and effect.Iof 

AA measure had the aim of affording protection if the circumstances in which 
itt was adopted, in particular the instruments available to achieve the declared 
domesticc policy goal, demonstrated that a change in competitive opportunities 
inn favour of domestic products was a desired outcome and not merely an incidental 
consequenceconsequence of the pursuit of a legitimate policy goal. It had the effect of afford-
ingg protection if it accorded greater competitive opportunities to domestic than 
too imported products.109 After these general remarks, the panel went on to apply 
itss "aim and effect" approach to the tax measures under Article 111:2, but not to 
thee regulatory measures under Article 111:4. 

Thee WTO panel in US-Gasoline did not refer to the "aim and effect" test, 
probablyy because it found dejure differential treatment. In Japan-Alcohol, which 
dealtt with taxes under Article 111:2, both the US as the claimant and Japan as 
thee defendant claimed that an "aim and effect" test should be applied, however 
reachingg opposite results in applying the test.'10 The panel explicitly rejected 
thee application of an aim-and-effect test to Article 111:2, first sentence. It even 
rejectedd the test with respect to the second sentence of Article 111:2, which, 
inn contrast with the first sentence (and with Article 111:4) explicitly refers to 
Articlee III:i . The Appellate Body corrected the panel on this point, stating that 

1055 Ibid., para. 5.73. Emphasis by the author. 
1066 Ibid., para. 5.74. Emphasis by the author. 
1077 US-Auto Taxes, unadopted, para. 5.6. 
1088 The US-Beer panel had only referred to 'purpose or effect'. 
1099 US-Auto Taxes, unadopted, para. 5.10. Emphasis added. 
1100 Panel in Japan-Alcohol, paras. VI.14-18. 
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whetherr the tax measure in question was applied 'so as to afford protection' was 
aa separate issue which had to be addressed individually. However, the Appellate 
Bodyy made it clear that "aims" are not about subjective intentions. It is irrelevant 
thatt protectionism was not an intended objective if the particular tax measure 
inn question is nevertheless, to echo Article III:i , 'applied to imported or domestic 
productss so as to afford protection to domestic production'.1" The Appellate Body 
thenn referred to the design, the architecture, and the revealing structure of 
aa measure from which its protective application can most often be discerned. 
Protectivee application in the context of the second sentence of Article 111:2 has 
sincee been accordingly interpreted in a number of disputes."2 

Inn the light of the foregoing, the "aim and effect test" appears to have led 
aa short life, at least to the extent that it was conceived in US-Beer and US Auto 
TaxesTaxes to inform the "likeness" determination. Nonetheless, both "aims" and 
"effects""  may be expected to resurface in some way when determining which 
measuress should pass the Article 111:4test a nd which should not. Arguments on 
thee regulatory purpose of measures have been made by the parties in Canada-
PeriodicalsPeriodicals and EC-Bananas III  (in the context of GATS National Treatment).11* 
Thee problématique leading to the "aim and effect" test has inspired various 
authorss in proposing alternative tests for Article III GATT."4 

(c)) Dejure Neutral Measures and "Less Favourable 
Treatment" " 

Thee Appellate Body in EC-Asbestos said that the principle of 
avoidingg "protective application" in Article III: i informs both "likeness" and 
"lesss favourable treatment" in Article 111:4.It: i s recalled that the Appellate Body 
deducedd from the principle in Article III: i that "like" in Article 111:4 i s t o De 

1111 AB in Japan-Alcohol, at p. 28-29. 
1122 See AB in Canada-Periodicals, Korea-Alcohol, and Chile-Alcohol, discussed in Section 4.2.3. 
1133 As noted by Hudec (1998) at 636. 
1144 See, in addition to those mentioned in footnotes 77 and 100-102, e.g. Cheyne (1995) at 444, arguing that 

nationall  measures must employ an objective test for differentiation, and must have neither a protective 

intentionn nor a protective effect; Zedalis (1997b) at 112, arguing that the first sentence of Article II I 

doess not affect Article 111:4,an<^ protective application cannot be a criterion for determining "likeness"; 

Kometanii  (1996) at 444, proposing to interpret Article II I for environmental measures by shifting the 

burdenn to the country taking the measure to prove that its measure is not aimed at protection but 

pursuess an objective need for environmental protection. Panels should only reject such arguments in 

casess of manifest error or inconsistency. 
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interpretedd to apply to products that are in a competitive relationship in the 
marketplace.. The Appellate Body thus appears to have suggested that likeness 
iss determined 'in the market', and thus predominantly from the perspective of 
thee consumer rather than of the regulating government. The Appellate Body 
thenn emphasised that there is another element in Article 111:4: "less favourable 
treatment".. Thus, perhaps "less favourable treatment" may develop as the main 
tooll  by which to introduce into Article 111:4 t n e flexibility  desired to allow 
governmentss to regulate de jure neutrally for legitimate purposes without having 
too defend their measures under Article XX. However, Article 111:4 does n ot 

expresslyy refer to Article III:i , and a separate consideration of protective applica-
tionn is not needed in order to find a violation of Article III:4.115 This leaves open 
thee question of how "less favourable treatment" in Article 111:4 is informed by 
Articlee III:i . 

Inn its obiter dictum in EC-Asbestos, the Appellate Body suggested that in order 
too find "less favourable treatment", more is needed than merely establishing 
thatt an imported product falls within the category created by the regulatory 
distinctionn that is disadvantaged, while a "like" domestic product falls within 
thee advantaged category."6 The Appellate Body said that if there is "less favour-
ablee treatment" of the group of "like" imported products, there is, conversely, 
"protection""  of the group of "like" domestic products. The Appellate Body might 
havee meant that the distinction drawn by the national measure must have 
protectionistt effects in order to violate Article 111:4. Perhaps the Appellate Body's 
indicationss as to a measure's protectionist design in Japan-Alcohol, as further 
elaboratedd in subsequent cases, could be of assistance here. However, it should 
bee recalled that unlike the second sentence of Article 111:2, Article 111:4 does 
nott explicitly refer to Article III:i . Moreover, the Appellate Body did not say that 
protectionn means less favourable treatment, but rather the reverse. The Appellate 
Bodyy also suggested that it has to be established that a group of "like" imported 
productss is treated less favourably than a group of "like" domestic products. This 
approachh has been referred to as the "asymmetrical impact" test."7 However, 
itt wil l often be a difficult exercise to examine alleged disproportionate or asym-
metricall  effects on imports. For example, if low-alcohol beer and high-alcohol 
beerr are considered to be "like" products, does a national regulation prohibiting 
thee sale of high-alcohol beer in sports canteens afford imported beer less favour-
ablee treatment only if all imported beer is high-alcohol beer, and all domestic 
beerr is low-alcohol beer? What if 80% of imported beer is high-alcohol beer, and 
80%% of domestic beer is low-alcohol beer? 

1155 AB in EC-Bananas III,  para. 216. Emphasis added. 
1166 AB in EC-Asbestos, para. 100. See Section 4.2.4. 
1177 Ehring {2001) at 4 (manuscript). 
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Anotherr problem is that the Appellate Body's reference to "groups" of prod-
uctss at first sight appears to be difficult to reconcile with a consistent line of 
GATTT and WTO dispute settlement reports in which the "balancing" of more 
favourablee with less favourable treatment was not accepted under Article HI."8 

Itt has been suggested that the 'no balancing' requirement should be seen in 
itss proper context, which was a dejure differentiating measure, and does not 
necessarilyy apply to dejure neutral measures."9 However, it should be recalled 
thatt there is no textual basis in Article III to distinguish between origin-neutral 
andd non-origin-neutral measures. Apart from -perhaps- the obiter dictum in 
EC-Asbestos,EC-Asbestos, there are no further panel or Appellate Body reports to support 
suchh a distinction. In EC-Hormones, the EC argued that there should be a 
comparisonn of the whole group of imported products with the whole group of 
likee domestic products when assessing dejure neutral measures under Article 
111:4.. According to the EC, only when assessing dejure differentiating measures 
couldd it be assumed that domestic production was "protected" if any imported 
productt received less favourable treatment.120 This argument was not addressed 
byy the panel or the Appellate Body, however. In US-FSC, the implementation 
panell  rejected a US argument that the treatment of classes of products had to be 
comparedd under Article 111:4.12r 

(d)) Dejure Neutral Measures and "Inherent Competitive 
Disadvantages" " 

Thee suggestion to focus on "less favourable treatment" rather 
thann "likeness" in solving the problems of assessing dejure neutral measures 
underr Article 111:4 w as made as early as 1994.'" Inspiration was sought in the 
Nationall  Treatment provision of the General Agreement on Trade in Services 
(GATS).. Article XVII: i GATS provides that in the sectors inscribed in the 
schedulee to GATS, and subject to conditions and qualifications set out therein, 
eachh Member shall accord to foreign services and suppliers treatment which is 
noo less favourable than that accorded to like domestic services and suppliers. 
Accordingg to Article XVII:2 , Members may meet this requirement by according 
formallyy identical or formally different treatment. Article XVII $ provides that 
formallyy identical treatment shall be considered to be less favourable if it 'modi-
fiesfies conditions of competition' in favour of domestic suppliers. However, the 
notee to Article XVII : 1 GATS provides that specific service commitments do not 

Seee e.g. US-Section }$j, para. 5.14; panel in US-Gasoline, para. 6.14. 
1199 Howse and Tuerk (2001); Ehring (2001) at 25 (manuscript). 
1200 Panel in EC-Hormones, paras. 4.255-256. 
1211 Panel in US-FSC Implementation, paras. 8.130-34. 
1222 Farber and Hudec (1994) at 1427. Cf. Farber and Hudec (1996) at 72. 
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requiree any Member to compensate for any inherent competitive disadvantages 
whichh result from the foreign character of the relevant services or service suppli-
ers.1233 The GATS National Treatment provision is not one which applies across 
thee board like the one in the GATT, as it only applies to specific commitments 
madee by WTO members. Moreover, the differences between services and goods 
shouldd not be overlooked.114 Nonetheless, Article XVI I GATS may be useful 
inn interpreting Article 111:4 GATT. It has been suggested that the exclusion 
of'inherentt competitive advantages' from the category of actionable violations 
couldd be incorporated into Article 111:4 GATT through the necessary interpreta-
tionn of the term "less favourable treatment". However, it has not become clear 
whatt "inherent competitive disadvantages" actually are.125 

AA different kind of "inherence" criterion, this time with regard to Article 
111:22 GATT, can be found in the two "aim and effect" panel reports, US-Beer 
andd US-Auto Taxes. In US-Beer, the claim under Article 111:2 involved beneficial 
taxx treatment for wine produced from a particular type of grape growing mostly 
inn the south-eastern US and the Mediterranean. Although not specifically using 
thee term "inherent", the panel did suggest that a tax categorisation based on 
grapee varieties that could not be grown in some other countries was protection-
ist,, in the absence of professed policy objectives other than protection. The panel 
foundd that the tax treatment implied a geographical distinction affording protection 
too local wine to the detriment of wine produced where this particular grape could 
notnot he grown.116 In US-Auto Taxes, when the panel analysed the protective effect 
off  the Luxury Tax, it noted that the 'regulatory distinction of $30,000 [above 
whichh the luxury tax was paid] did not create conditions of competition that 
dividedd the products inherently into two classes, one of [...] foreign origin and 
thee other of domestic origin'. The panel's view of "inherence" is illustrated by its 
observationn that there was no evidence that foreign producers did not have the 
'design,, production, and marketing capabilities' to sell cars below the regulatory 

1233 An example of such an inherent competitive disadvantage is a language requirement to provide a 

service,, which wil l be more difficul t to meet for service providers from other countries with a different 

motherr tongue. 
, 2 4SeeMattooo (1997). 
1255 Farber and Hudec {1994) contend that a competitive disadvantage is "inherent" when the regulation 

producingg the disadvantage is not assigned any "causal" weight in the outcome. That seems a contradic-

tionn in terms in that the word "producing" assumes a causal relationship. Moreover, the authors appear 

too equate the absence of causal weight with the existence of a valid regulatory purpose, which appears to 

thee current author to be a different issue altogether. 
122 US-Beer, para. 5.26. The panel concluded that the distinction in favour of local wine must, on the 

evidencee placed before it, be presumed to afford protection to local vintners and was inconsistent with 

Articl ee 111:2, first sentence. Even if wine produced from the special grape variety were considered 

"unlike""  other wine, this would be inconsistent with the second sentence of Article 111:2. 
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threshold,, or that they did not produce such cars.127 Likewise, the panel found 
thatt the distinctions drawn by the so-called Gas Guzzler Tax did not create 
'inherentlyy foreign or domestic categories', referring to technology as a pointer 
too such inherence.128 It has been observed that such a view of "inherent" 
categorisationss makes it very difficult for a complainant to find a violation of 
Articlee II114.129 

Thus,, whereas GATS refers to inherent competitive disadvantages resulting 
fromm the foreign character of the service or its supplier, which do not have to 
bee compensated under the national treatment requirement, the references in 
US-AutoUS-Auto Taxes to "inherence" in the interpretation of Article 111:2 GATT suggest 
thatt any differentiation is acceptable as long as it does not create categories that 
aree inherently domestic or foreign. In this view, only those differentiations creat-
ingg favoured categories in which the foreign product cannot possibly be placed, 
forr geographical, climatological, design, production, marketing or technological 
reasons,, wil l be deemed to accord less favourable treatment to imports. All in 
all,, the "inherence" criterion is fraught with a lack of clarity and consistency 
whichh means that it is unlikely to provide any decisive guidance in interpreting 
Articlee 111:4. 

(e)) Concluding Remarks on Dejure Neutral Measures 

Challengingg dejure neutral measures under Article 111:4 is Pos" 
sible,, and may be increasingly expected to occur. This is not in itself surprising, 
consideringg the potentially broad scope of Article 111:4 in covering national 
measuress 'affecting the sale, offering for sale', etc. of products. However, there 
iss still a great deal of uncertainty as to how such measures are to be assessed. 
AA criterion of "inherent" disadvantages for imports does not seem very helpful, 
ass "inherence" may be interpreted in very different ways. It seems clear that to 
assesss origin-neutral measures, panels will need information on market condi-
tionss in order to discover whether imports are being disfavoured. This raises the 
questionn whether a panel's assessment of market conditions can be appealed, 
inn view of the limitation of appeals to issues of law and legal interpretations.1'0 

Itt appears that the Appellate Body wil l be able to take such assessments into 
account,, as they are made within the framework of "less favourable treatment", 
whichh is an issue of law. 

Afterr EC-Asbestos, it seems that when a broad range of products are found to 
bee in a competitive relationship and therefore "like", the analysis will concentrate 

1277 US-Auto Taxes, unadopted, para. 5.14. 
1288 Ibid., paras. 5.25, 530-31 and 5.34. 
1299 Mattoo and Subrimanian (1998) at 6-7. 
1300 Article 17.6 DSU. 
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onn "less favourable treatment". The Appellate Body has suggested that the treat-
mentt of the group of imported products and of the group of domestic "like" 
productss must be compared. This would imply that the complainant will have 
too adduce a prima facie case of "disparate" or "disproportionately unfavourable" 
treatmentt of the group of imported products as a result of the measure. The 
burdenn of proof upon the complainant may thus be significantly higher than 
whenn challenging a dejure differentiating measure. When assessing how prod-
uctss are divided into regulatory categories by the measure, it is not inconceivable 
thatt panels and the Appellate Body wil l take the policy objectives of the regula-
toryy categorisations into account. In that way, "aim and effect" may still play a 
rolee in the assessment of dejure neutral measures, albeit in the determination of 
lesss favourable treatment rather than of likeness. "Aims" should be understood 
ass objectives that may be ascertained from a measure's design, structure and 
application,, rather than as subjective goals. 

5.3.44 Protection and Discrimination in Justifications and 
Conditions s 

Protectionn and discrimination do not only play a role in the 
basicc National Treatment obligations in Article 111:4 GATT and Article 2.1 of 
thee TBT Agreement. They also figure prominently in the chapeau to Article 
XX,, and in several provisions of the SPS Agreement. As discussed supra, the 
panelss and the Appellate Body have started to differentiate between the different 
elementss in the chapeau. It seems that the element of "disguised restriction" 
iss being interpreted as an anti-protectionism test, reference being made to the 
samee yardstick of a measure's 'design, structure and architecture' which is 
usedd to assess protectionist application in Article 111:2, second sentence, and 
possiblyy in Article 111:4. The elements of'arbitrary or unjustifiable discrimina-
tionn between countries where the same conditions prevail' leave no doubt that 
theree is a discrimination test in the chapeau to Article XX. Considering the 
interpretationn of these terms in US-Gasoline, US-Shrimp-Turtle, and EC-Asbestos 
(includingg the implementation panel and Appellate Body report), the "unjustifi-
ability""  of the discrimination will depend on the factual background of the case. 
Ann important question in this respect is whether the nature of the violation 
(Articlee III , Article XI, Article I, etc.) sought to be justified under Article XX 
affectss the determination of whether a discrimination is "unjustifiable".'31 

Articlee 2.3 of the SPS Agreement essentially repeats the elements of the 
chapeauu to Article XX GATT.'32 As is apparent from the Section on the SPS 
Agreementt above, that Agreement goes beyond the GATT in disciplining non-

1,11 See Section 5.1.1. 
1 ,11 Note, however, the small difference discussed in Section 4.5.2. 
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discriminatoryy measures. A measure could be challenged under the SPS Agree-
mentt although it does not violate Article 111:4 GATT, even if the latter provision 
discipliness de facto discrimination. However, SPS measures may certainly also 
bee discriminatory; of that, there is no doubt. Often, the only way of stopping a 
diseasee or pest that has broken out in a neighbouring country from spreading 
intoo one's territory is through import-specific or discriminatory measures. 
Accordingly,, the reference in Article 2.3 SPS to the elements of the chapeau 
too Article XX makes it clear that discrimination as such is not prohibited, as 
longg as it meets the conditions in Article 2.3 and the remainder of the SPS 
Agreement.. The other reference to discrimination in the SPS Agreement, found 
inn Article 5.5, aims at consistency in the application of the concept of the 
appropriatee level of sanitary or phytosanitary protection. As discussed in Section 
4.5.2,, Article 5.5 must be read closely together with Article 2.3. Article 5.5 
appliess across the board, even with regard to protection levels which are 
deemedd to be appropriate between products that do not have a competitive 
relationship.. However, distinctions in appropriate protection levels only violate 
Articlee 5.5 if they are arbitrary or unjustifiable, and if they result in 'discrimina-
tionn or a disguised restriction on international trade'. The Appellate Body in 
EC-HormonesEC-Hormones referred to the 'architecture and structure' of the measures as 
providingg no indication that the distinctions at issue resulted in discrimination 
orr a disguised restriction on international trade. 

5.44 Extraterritoriality , Production Methods and Unilateral 
Action n 

5.4.11 Introduction 

Trade-restrictivee measures can be aimed at protecting resources 
locatedd anywhere; partially or wholly in the importing country, partially or 
whollyy in the country of production, partially or wholly outside any jurisdiction 
(e.g.. the atmosphere or the high seas). A WTO Member can for instance prohibit 
thee export of chemical waste so as to protect the populations of other Members, 
orr the high seas. Trade-restrictive measures that try to protect environmental 
resourcess by influencing the behaviour of producers or governments in other 
countriess have raised major controversies, however. Such measures are usually 
basedd on the production or processingg methods (PPMs) of the products whose 
tradee is restricted. Such measures are perceived by exporting countries to be 
aa major threat to the trading rights they enjoy under the WTO Agreements. 
Illustrativee of the anxiety caused by PPM-based measures is the reaction of 
somee of the complainants to the Appellate Body report in US-Shrimp-Turtle. At 
thee meeting of the Dispute Settlement Body where the Appellate Body report 
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wass discussed, Thailand pointed out that this decision permitted Members 
too discriminate against products based on non-product related processes and 
productionn methods (PPMs). In Thailand's view, this was a fundamental and 
impermissiblee alteration of the present balance of the rights and obligations 
off  Members under the WTO Agreement. Thailand considered that this would 
resultt in an 'explosive growth in the number of environmental, and perhaps 
labourr measures applied to PPMs' and justified under Article XX. The Appellate 
Body,, of its own volition, had 'altered the balance of rights and obligations under 
thee WTO Agreement'. Pakistan and India commented to the same effect.1'3 

Thee relationship between the WTO rules and trade restrictive measures 
basedd on production and processing methods (PPMs) has led to a great deal of 
debatee in academic and policy circles. Often, the discussion on PPMs is linked 
too the issues of "extraterritorial" or "extrajurisdictional" environmental protec-
tion,, and of unilateral v. multilateral approaches to trade-related environmental 
problems.. Even though the issues of PPMs, unilateralism and extraterritoriality 
aree often interrelated, in this Section they are initially addressed separately, in 
orderr to avoid a confusion of arguments that may easily blur the discussion 
onn these important issues. The OECD stipulated in 1997 that 'present trading 
ruless do not allow one country to use trade measures for the purpose of unilat-
erallyy enforcing its own environmental preferences or requirements on other 
countries'.1'44 This presumption of the WTO-incompatibility of unilaterally taken 
PPM-basedd measures has not remained unchallenged.1'5 It wil l be argued in this 
Sectionn that a blanket presumption of the WTO-incompatility of such measures 
iss indeed untenable, even if they are not easily accommodated under WTO rules. 
Nevertheless,, many officials, policy makers, non-governmental organisations 
andd academics still assume that the WTO simply prohibits unilateral PPM-based 
measures.1'66 At the time of writing, three years after the Appellate Body report in 
US-Shrimp-Turtle,US-Shrimp-Turtle, the WTO website contains a similar statement.1'7 

1333 Document WT/DSB/M/50. 
1344 OECD (1997) at 6. 
1,55 See Howse and Regan {2000); Charnovitz (2001). 
133 Charnovitz (2001) at 25-27 provides an overview of citations from various sources to this effect. 
1377 See the WTO website in its introduction 'Trading into the Future', under the heading T he Environ-

m e n tss New High Profile': 'The WTO agreements are interpreted to say two important things. First, 

tradee restrictions cannot be imposed on a product purely because of the way it has been produced. 

Second,, one country cannot reach out beyond its own territory to impose its standards on another 

country.' ' 
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5.4.22 Processes and Production Methods 

Thee term PPMs refers to processes and production methods. The 
precisee meaning of these terms is not generally agreed, and this is a point that 
iss often overlooked in discussions of trade restrictions based on PPMs. One of 
thee few attempts to define PPMs which may claim at least some amount of inter-
nationall  acceptance is an OECD paper from 1997. This paper describes PPMs as 
'thee way in which products are manufactured or processed and natural resources 
extractedd or harvested'.1'8 The OECD paper makes the following distinction: 

AA process or production method can affect the characteristics of a product so that 
thethe product itself may pollute or degrade the environment when it is consumed or used 
(product-related(product-related PPMs). Alternatively, a process or method itself can have a negative 
impactimpact on the environment through, for example, the release of pollutants into the air 
oror water during the production stage (non-product-related PPMs).1™ 

Thus,, the distinction focuses on whether the environmental damage takes place 
duringg the production or during the consumption stage. However, a "product-
relatedd PPM" in OECD terminology may have negative health or environmental 
impactss not only during the consumption stage, but also during the production 
stage.. Therefore, the distinction between "product-related" and "non-product-
related""  PPMs is not always easy to draw. An example of a measure that would 
seemm to fall within the OECD definition of a "product-related PPM" is the treat-
mentt of cattle with growth hormones, which was at issue in EC-Hormones..I4° 
Theree was disagreement in that dispute as to whether the PPM actually affected 
thee characteristics of the product. It was clear, however, that the EC's concern 
relatedd to the potential effects of the PPM at the consumption stage. Arguments 
ass to whether measures assessed under WTO rules were based on production 
methodss were also made by the parties in the Canada-Periodicals dispute.14' 
Thee main disputes involving PPM-based measures in GATT/WTO law, however, 
involvedd the incidental killin g of dolphins during tuna fishing and of turtles 
duringg shrimp fishing, i.e. environmental damage during the production stage. 

Accordingg to the same OECD paper, the aim of non-product-related PPM 
requirementss is to reduce or control negative, or promote positive, environmental 
effectss during the production stage, i.e. before a product is placed on the market 

'* 88 OECD (1997) at 1. 

' »» Ibid. 
1400 Panel in EC-Hormones, (US) para. 4.252; (CND), para. 4.336. 
1411 Panel in Canada-Periodicals, paras. 3.74, 3.80 and 3.87, on whether the Canadian difference between 

original-contentt and split-run magazines was a PPM-based measure. 
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forr sale. PPM requirements can be designed in different ways, e.g. prescribing a 
PPM,, prohibiting one or several PPMs, or prescribing emission or performance 
effectss rather than the methods themselves. Moreover, there are different instru-
mentss for implementing PPM requirements, such as regulations, labels and 
environmentall  taxes. The emphasis in this study is on regulations.142 Countries 
may,, for instance, apply regulatory restrictions on imported products that do not 
conformm to specified PPM requirements in order to influence the adoption of 
aa PPM by producers in another country. In such cases, the PPM requirements 
aree applied to imported products. The OECD paper rightly noted that applying 
non-product-relatedd PPM requirements to imported products is in itself not a 
simplee exercise: 'Simple inspection of a product will not show whether a specific 
PPMM has been used in its manufacturing. [...] The product would in most cases 
needd to be accompanied by a certificate indicating what process was used.'143 

Applyingg product-related PPM requiremens to imported products will not always 
bee a straightforward exercise either, as the manner in which a PPM affects a 
product'ss characteristics may be very difficult or costly to trace. An example of 
thiss problem is provided by genetically modified organisms (GMOs). 

Subjectt to its obligations under international law, a country may in principle 
applyy any production or processing requirements it wishes upon the producers 
underr its jurisdiction. However, a country cannot regulate foreign producers. 
Therefore,, if it wishes to extend its production requirements to foreign produc-
ers,, a country may be tempted to resort to applying PPM requirements to 
importedd products. Foreign producers must meet these requirements in order 
forr their products to be marketed in the country applying the measure. That, 
however,, is not a feature which is exclusive to measures based on PPMs; the 
samee is true for regulations which determine product characteristics. PPM 
requirementss applied to imported products in order to induce foreign producers 
too meet certain production standards are here referred to as 'PPM-based 
measuress targeting producers'. Such measures define how products should be 
produced,, or what environmental damage is acceptable in their production 
process.. They may also be designed in terms of producer characteristics.144 

Whilee measures defining how products should be produced have not so far 
beenn the subject of GATT and WTO disputes145, measures involving producer 
characteristicss have. There are also PPM-based measures restricting imports 
fromm countries whose authorities do not impose upon their producers PPM 
requirementss which are equivalent to those in the importing country. Such 
measuress are referred to here as 'PPM-based measures targeting governments'. 

1422 On WTO rules and environmental labelling, see Appleton (1997a); on WTO rules and environmental 

taxes,, see Fauchald (1998). 
1433 OECD (1997) at 6. 
1444 Charnovitz {2001) at 22. 
1455 The measures at issue in US-Shrimp-Turtk also included certain aspects targeting producers. See infra. 
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Theyy are applied to imports according to government policies in their country 
off  origin. Such measures were the subject of the two US-Tuna-Dolphin disputes 
andd also formed a considerable part of the measure at issue in US-Shrimp-Turtle. 

5.4.33 Unilateral and Multilateral Approaches 

Consideringg the cross-border and sometimes global nature of 
manyy environmental problems, multilateral action to tackle such problems is 
generallyy to be preferred over unilateral measures. A preference for multilateral 
solutionss has been laid down in Principle 12 of the 1992 Rio Declaration on 
Environmentt and Development: 

[...][...]  Trade policy measures for environmental purposes should not constitute a 
meansmeans of arbitrary or unjustifiable discrimination or a disguised restriction on inter-
nationalnational trade. Unilateral actions to deal with environmental challenges outside the 
jurisdictionjurisdiction of the importing country should be avoided. Environmental measures 
addressingaddressing transboundary or global environmental problems should, as far as possible, 
bebe based on an international consensus.146 

Articlee 2.22 of Agenda 21 asks governments to encourage 'GATT, UNCTAD 
andd other relevant international and regional economic institutions' to examine, 
inn accordance with their respective mandates and competencies, a number of 
'propositionss and principles', among which is to: 

(i)(i)  Avoid unilateral actions to deal with environmental challenges outside the 
jurisdictionjurisdiction of the importing country. Environmental measures addressing transborder 
oror global environmental problems should, as far as possible, be based on an interna-
tionaltional consensus. Domestic measures targeted to achieve certain environmental objec-
tivestives may need trade measures to render them effective. Should trade policy measures 
bebe found necessary for the enforcement of environmental policies, certain principles 
andand rules should apply.[...} 

Principlee 12 of the Rio Declaration, available at http://www.unep. org/unep/rio.htm. See also Agenda 

21,, paras. 39.3(0), with similar language, and paragraph 2.20: 'International cooperation in the envi-

ronmentall  field is growing, and in a number of cases trade provisions in multilateral environment 

agreementss have played a role in tackling global environmental challenges. Trade measures have thus 

beenn used in certain specific instances, where considered necessary, to enhance the effectiveness of 

environmentall  regulations for the protection of the environment. Such regulations should address the 

roott causes of environmental degradation so as not to result in unjustified restrictions on trade. [,..]' 
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Thee provision then refers to principles such as non-discrimination, least trade-
restrictiveness,, transparency and the position of developing countries. Arguably, 
Agendaa 21 thus leaves the position on unilateral action and extrajurisdictional 
protectionn goals somewhat unclear. Whereas it states that such action should be 
avoided,, it also appears to recognise that it may sometimes be necessary. The 
Marrakeshh Decision on Trade and Environment refers to the Rio Declaration 
andd Agenda 21, and considers that 'there should not be, nor need be, any policy 
contradictionn between upholding and safeguarding an open, non-discriminatory 
andd equitable multilateral trading system on the one hand, and acting for the 
protectionn of the environment, and the promotion of sustainable development on 
thee other'.147 This Decision thus leaves open the possibility that unilateral action 
iss taken to protect the environment. 

Theree is no agreed definition of "unilateral measure" in the WTO context, or 
off  "unilateralism" in general public international law.'48 In public international 
law,, the term "unilateral" is neutral. Any measure applied by a state and not 
mandatorilyy prescribed by international agreement may be dubbed "unilateral". 
Whetherr a "unilateral" measure is consistent or inconsistent with public inter-
nationall  law wil l obviously depend on the type of measure and the type of 
internationall  rules that apply to it. Therefore, general statements to the effect 
thatt "unilateral action" is "illegal" are meaningless. In the specific context of 
PPM-basedd trade-restrictive measures pursuing extraterritorial protection goals 
and/orr attempting to influence behaviour abroad, "unilateral" is usually attrib-
utedd a negative connotation, or even the suggestion of illegality under interna-
tionall  law. Unilateral action having trade implications is perceived as threaten-
ing,, especially by developing countries. As India put it in a communication: 
'Unilaterall  trade measures are normally measures taken by stronger trading 
nationss against weaker ones with a view to influencing the latter. [...] Unilateral 
tradee measure do not find any sanction or justification either in international law 
orr indeed in GATT/WTO law.''49 However, also in the specific context of trade-
restrictivee measures, general statements to the effect that unilateral measures 
aree illegal appear devoid of meaning. Although there is a growing body of 
publicc international law stipulating that multilateral approaches to environ-
mentall  problems are to be preferred to unilateral approaches, this does not 
meann that unilateral measures are illegal per se. Thus, it has rightly been 

1477 Marrakesh Decision on Trade and Environment, available at http://www.wto.org/english/tratop_e/ 

envir_e. . 
144 On the concept of "unilateralism" in public international law, with particular reference to trade and 

environmentt issues, see the special issue of EJIL (_ooo), no.2, with contributions by inter alia Sands 

(2000),, Boisson de Chazournes (2000) and Bodansky (2000). 
,4**  Document WT/GC/W/123. 
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arguedd that '[examining a given trade measure's legality pursuant to applicable 
internationall  trade agreements, or in the absence thereof pursuant to public 
internationall  law, as opposed to focusing on unilateralism per se, could provide 
greaterr insight into its legal implications.'150 

Howw should "unilateral" be defined in the context of trade-restrictive environ-
mentall  measures in the first place? The implementation panel in US-Shrimp-
TurtleTurtle described a "unilateral measure" as a measure 'which has been designed 
andd is applied without being expressly mandated or permitted by a multilateral 
agreement',, without prejudice to its justification under Article XX GATT or any 
otherr provision of the WTO Agreement.15' It should be emphasised, however, 
thatt a WTO Member that is not a member of the relevant multilateral agreement 
wil ll  still consider a trade-restrictive measure unilateral, even if expressly 
mandatedd or permitted by the multilateral agreement of which it is not a 
member.1'22 Another aspect of the above desciption that needs clarification are 
thee terms "expressly mandated or permitted" by a ME A. Does that include trade-
restrictivee measures taken in order to meet an objective laid down in a ME A, 
withoutt the measures to be taken to achieve the objective being specified in the 
MEA?? There seems to be a considerable grey area between measures explicitly 
prescribedd by a MEA (such as a ban on trade in certain endangered species) and 
measuress taken in order to pursue a goal of a MEA.'53 

Thee Appellate Body and the implementation panel in US-Shrimp-Turtle 
suggestedd that in order to address certain environmental problems, unilateral 
trade-restrictivee measures may only be taken pending negotiations on a multilat-
erall  approach to address the environmental problem: 

[Ijn[Ijn  a context such as this one where a multilateral agreement is clearly to be 
preferredpreferred and where measures [...J may only be accepted under Article XX if they 

1500 According to Appleton (1997a) at 82, the fact that both the mandatory embargo and the voluntary 

labellingg scheme analysed in US-Tuna-Dolphin I were intended to further unilaterally imposed US 

environmentall  policies with extraterritorial implications, and that one scheme was accepted and the 

otherr was not, makes the legal utility of Principle 12's reliance on unilateralism as a differentiating 

factorr questionable. 
1511 Implementation panel in US-Shrimp-Turtle, in footnote 155. 
1522 The issue of trade-restrictive measures taken pursuant to an MEA vis-a-vis WTO members that are 

non-partiess to MEAs has expressly been excluded from the negotiation mandate on MEAs and WTO 

ruless agreed in Doha in December of 2001. 
1555 The EC discussion paper on the relationship between MEAs and WTO rules tabled in March of 2002 

takess a broad ambit, so as to encompass all measures taken to achieve an "obligation de résultat" laid 

downn in an MEA. It however does not clearly elaborate what is understood by such an obligation, how 

specificc it should be expressed, and whether measures to be taken to achieve the objective should also 

bee somehow specified in the MEA. 
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werewere allowed under an international agreement, or if they were taken further to 
thethe completion of serious good faith efforts to reach a multilateral agreement, the 
possibilitypossibility to impose a unilateral measure [...]  is more to be seen, for the purposes of 
ArticleArticle XX, as the possibility to adopt a provisional measure allowed for emergency 
reasonsreasons than as a definitive "right"  to take a permanent measure.1™ 

Thee limitation to the use of unilateral trade-restrictive measures suggested by 
thee Appellate Body is made in the context of the justification under Article XX 
GATTT of a measure that would otherwise infringe the GATT rules, in this case 
Articlee XI GATT. That Article prohibits the unilateral imposition of quantitative 
restrictions.. In other words, neither a general approval nor a general condemna-
tionn of unilateral trade-restrictive measures should be read in this panel report. 
Thee panel is not saying that any unilateral measure can only be regarded as 
provisionall  in a context where a multilateral agreement is clearly to be preferred. 
Itt is rather saying that in such circumstances, the possibility to justify a certain 
typee of unilateral measure (an import ban) under the exceptions in the GATT is 
limitedd and needs to meet strict conditions, because such measures should really 
onlyy be taken pursuant to an international agreement. 

Multilaterall  action regarding environmental problems may take the shape 
off  multilateral environmental agreements and/or standards. Some of those 
agreementss provide for trade-restrictive measures, as discussed in Section 4.6. 
Althoughh the relationship between the WTO rules and such agreements is 
nott the focus of this study, it should be noted that multilateral approaches are 
alsoo relevant in determining the WTO compatibility of unilateral measures. For 
example,, in US-Tuna-Dolphin II, the US referred to a number of international 
treatiess when discussing the location of the "exhaustible natural resources" in 
Articlee XX(g).'" The panel observed, however, that under the Vienna Conven-
tion,, these treaties were not relevant as a primary means of interpreting the 
textt of the GATT, and were of littl e assistance as supplementary means of 
interpretation.1566 The Appellate Body in US-Shrimp-Turtle referred to a number 
off  MEAs when interpreting "exhaustible natural resources" in Article XX(g).1'7 

Whenn interpretating in general terms the chapeau to Article XX with reference 
too the objective of sustainable development as reflected in the WTO preamble, 
itt sought inspiration from the Marrakesh Decision on Trade and Environment, 

Panell  in US-Shrimp-Turtle Implementation, para. 5.88. 

US-Tuna-DolphinUS-Tuna-Dolphin II, unadopted, paras. 3.21 and 3.29-31. 

Ibid.,, paras. 5.19-20. 

ABB in US-Shrimp-Turtle, para. 130, referring to UNCLOS, the Biodiversity Convention, and the Resolu-

tionn on Assistance to Developing Countries adopted in conjunction with the Convention on the Conser-

vationn of Migratory Species of Wild Animals, and para. 133, referring to CITES. 
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whichh in turn refers to the Rio Declaration on Environment and Development 
andd Agenda 21.158 

Whenn assessing more specifically whether the US measure met the chapeau 
requirementt of not being applied in a manner constituting "unjustifiable 
discrimination",, the Appellate Body again referred to the Rio Declaration and 
Agendaa 21, as well as the Inter-American Convention for the Protection and 
Conservationn of Sea Turtles.1'9 The Appellate Body clarified how a ME A may 
determinee the interpretation of a GATT provision by noting that the parties 
inn the Inter-American Convention had marked out the "line of equilibrium" 
expressedd in the chapeau to Article XX.l6° 

5.4.44 Extraterritorial and Extrajurisdictional Environmental 
Protection n 

Objectionss against PPM-based measures are often phrased in 
termss of their being "extraterritorial" or "extrajurisdictional". The terms "extra-
territoriality""  or "extraterritorial protection" may refer to measures aimed at 
influencingg behaviour outside the territory of the state taking the measures, 
and/orr to measures aimed at protecting environmental resources outside the 
territoryy of the state taking the measures. In some cases, such objections appear 
too be based on the assumption that a state taking a trade-restrictive measure 
basedd on PPMs is overstepping its jurisdiction and intruding in the jurisdiction 
off  other states. However, it is submitted that this view is erroneous. Trade-
restrictivee measures may have extraterritorial and extrajurisdictional effects. But 
suchh measures, it wil l be argued below, do not amount to the exercise of extrater-
ritoriall  jurisdiction, even if they are based on PPMs. 

Inn public international law, jurisdiction refers to the regulation of activities. 
"Extraterritorial""  jurisdiction means the assertion of jurisdiction over activities 
abroad.. It may play a role in all three aspects of jurisdiction, i.e. executive or 
administrativee jurisdiction (the power of a state to act in another state), judicial 
jurisdictionn (the power of a state's courts to try cases with a foreign element), 
andd legislative or prescriptive jurisdiction (the power to apply a state's laws to 
casess with a foreign element).'61 'Extraterritorial jurisdiction' is most commonly 
discussedd in the context of criminal law and competition law. Criminal jurisdic-
tionn is based on a number of principles, i.e. territoriality, nationality, protection, 
andd universality. According to the nationality or personality principle, a state 

155 Ibid., para. 154, referring to the Marrakesh Decision on Trade and Environment, available at 

http://www.wto.org/english/tratop_e/envir_e.htm. . 
1599 Ibid., paras. 168-169. 
11 ° Ibid., paras. 159 and 170; see Section 4.6. 
1611 See Brownlie (1998) Ch. XV; Shaw (1997) Ch.i_; Malanczuk/Akehurst (1997}  Ch.7. 

273 3 

http://www.wto.org/english/tratop_e/envir_e.htm


TRADEE AND ENVIRONMENT IN THE EC AND THE WTO 

mayy regulate the behaviour of its own citizens outside its territory. Within 
thee territoriality principle, a distinction can be made between subjective and 
objectivee territoriality. If a criminal act begins in one state and ends in another 
(thee typical example being a shooting incident across the border), the state where 
thee act begins may assert jurisdiction on the basis of the subjective territorial 
principle,, and the state where the act is completed on the basis of the objective 
territoriall  principle. The latter is also sometimes referred to as the "effects 
doctrine".1622 With regard to competition law, the discussion of "extraterritorial-
ity""  in terms of both legislative and judicial jurisdiction has led to a broader 
meaningg of the "effects doctrine", especially in the US and the EC. According 
too this broader concept, a state may assume jurisdiction on the grounds that 
behaviourr produces effects in its territory, even if that behaviour takes places 
whollyy in another state.16' Usually, this doctrine is qualified by the requirement 
thatt the behaviour has a direct, substantial and reasonably foreseeable effect in 
thee territory of the state assuming jurisdiction.'64 

Theree is no general principle on "extraterritorial jurisdiction" in public inter-
nationall  law. The Permanent Court of International Justice stated the following 
inn the Lotus case: 

[...][...]  Restrictions upon the independence of States cannot [...]  be presumed. Now 
thethe first and foremost restriction imposed by international law upon a State is that-
failingfailing the existence of a permissive rule to the contrary-it may not exercise its power 
inin any form in the territory of another State. [...]  It does not, however, follow that 
internationalinternational law prohibits a State from exercising jurisdiction in its own territory, in 
respectrespect of any case which relates to acts which have taken place abroad, and in which 
itit  cannot rely on some permissive rule of international law.1^ 

Thiss judgment may be read as saying that no restrictions can be assumed to 
states'' right to assert extraterritorial jurisdiction, as there is no general prohibi-
tionn to do so and therefore no express permissive rule is needed in order to do so. 
However,, the judgment is from 1927, it came from a deeply divided Permanent 
Court,, and it concerned the specific field of the law of the sea. It is therefore 
questionablee to what extent it yields answers to the issue of extraterritorial 
jurisdictionn in general. 

AA state may assert personal jurisdiction over its nationals to prevent them 
fromm damaging the environment, inside or outside its territory. Thus, a state 

Malanczuk/Akehurstt (1997) at no. 
1633 Shaw (1997) at 484 
1644 Van Calster (2000) at 199-212. 

55 Permanent Court of International Justice Series A, No.10, at p. 18-20, available at http://www.gwu.edu/ 

-jaysmith/Lotus.html. . 
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mayy for example regulate the way its fishermen catch fish, whether they catch 
themm within its territorial waters or on the high seas. Moreover, there is no rule 
inn public international law that prevents states from protecting the environment 
locatedd outside their territorial jurisdiction. According to Principle 21 of the 
19722 Stockholm Declaration, states have the sovereign right to exploit their 
ownn resources pursuant to their own environmental policies, but at the same 
timee have the responsibility to ensure that activities within their jurisdiction 
orr control do not cause damage to the environment of other states or of 
areass beyond the limits of national jurisdiction. This formula was essentially 
repeatedd in Principle 2 of the 1992 Rio Declaration.166 The legal status of both 
Principlee 21 of the Stockholm Declaration as well as of Principle 2 of the Rio 
Declarationn is somewhat problematic.'67 The inherent tension between the right 
andd the responsibility laid down in these principles is clear. Exploiting one's 
ownn resources may lead to extraterritorial environmental damage. The pivotal 
questionn then becomes what constitutes environmental damage, and what stan-
dardd of care applies to the state's responsibility to avoid such damage?168 Impor-
tantlyy for the purpose of this work, these principles address the exploitation of 
resources,, and not trade. They do not lay down a right to trade in the yields of 
resourcee exploitation. The 1992 Rio Declaration and Agenda 21 do address the 
issuee of trade measures and environmental protection goals, but without laying 
downn a right to trade.'69 

Inn view of the above observations about the status of extraterritorial jurisdic-
tionn and extraterritorial environmental protection under public international 
law,, the following remarks are made with specific regard to trade-restrictive 
measuress targeting foreign behaviour to protect the environment. First of all, 
publicc international law does not prevent states from protecting the environment 
outsidee their territorial jurisdiction; quite to the contrary, they have a duty to 
ensuree that the exploitation of resources within their jurisdiction does not lead 
too environmental damage outside their jurisdiction. Secondly, trade-restrictive 
measures,, even import prohibitions, may be aimed at influencing the conduct of 
legall  subjects abroad, but they do not legally regulate their conduct by enacting 
legislationn pertaining to foreign nationals (prescriptive jurisdiction), or trying 
foreignn nationals (judicial jurisdiction). A trade restriction merely regulates trad-
ers,, buyers, sellers etc. under the jurisdiction of the state enacting the measure, 
andd therefore by definition does not amount to the assertion of extraterritorial 

1666 The Rio Declaration reads the same, with two words added: 'pursuant to their own environmental and 

developmentaldevelopmental policies' (emphasis added). 
1677 See Nollkaemper (1998) at 186; however, Sands (1998) at 194 asserts that Principle 2 of the Rio 

Declarationn reflects a general rule of customary international law. 
1688 Sands (1995) at 191. 
1699 See Section 5.4.3. 
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jurisdiction.. Thirdly, under public international law, enacting trade measures 
andd internal regulations is a prerogative of a sovereign state, and such measures 
aree in principle lawful. There is no right under customary international law to 
exportt products to foreign markets, and no duty to grant market access.170 If 
thee rights of exporting producers or states are affected by such measures with 
"extraterritorial""  or "extrajurisdictional" effects, these are treaty-based rights. 
Suchh rights or duties only exist to the extent they are laid down in treaties, 
suchh as the WTO Agreements. Thus, it is the terms of these agreements that 
mustt be interpreted when judging measures with extraterritorial effects. In the 
nextt Section, the question to what extent PPM-based measures are covered by 
thee basic prohibitions in Articles III and XI GATT is discussed, and thereafter 
thee possible justifications under Article XX GATT. Finally, the SPS and TBT 
Agreementss are addressed. In sum, the use of the terms "extraterritoriality" and 
"extrajurisdictionality""  is confusing in this context. Trade-restrictive measures 
mayy have extraterritorial effects, because they target foreign behaviour and/or 
aimm to protect resources outside the jurisdiction of the state enacting them. But 
theyy do not amount to the assertion of extraterritorial jurisdiction. 

5.4.55 PPM-Based Measures and GATT 1994 

(a)) Article 111 or Article XI ? 

(i)) The "Product-Process Distinction" 

Iss a measure restricting imports because of their production 
processs to be covered by Article XI GATT, or should it be considered as the 
applicationn at the border of an internal regulation on domestic producers? This 
questionn remains unanswered. The US-Tuna-Dolphin disputes created a great 
deall  of confusion in this respect. Both panels said that Article III does not cover, 
orr does not permit, such measures, as they do not apply to the product as such.'7' 
However,, not covering a measure and not permitting it are not the same things. 
Inn US-Tuna-Dolphin I the panel concluded on the basis of the text of Article 
II II  and the Note Ad Article III: i that 'Article III covers only measures affecting 
productss as such', and that '[t]he Note ad Article III covers only those measures 
thatt are applied to the product as such'.'72 The panel went on to find that the 
USS measures at issue did not constitute internal regulations covered by the 
Notee Ad Article III.173 It further concluded that, even if the US provisions were 

1700 Nollkaemper (1998); Appleton (1997a) at 77. 
1711 US-Tuna-Dolphin I, unadopted, para. 5.14; US-Tuna-Dolphin II, unadopted, paras. 5.8-5.9. 
1722 US-Tuna-Dolphin I, unadopted, paras. 5.11 and 5.13. 

' 7 '' Ibid., para. 5.14. 
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regardedd as regulating the sale of tuna as a product, the import prohibition 
wouldd not meet the requirements of Article III.174 The panel in US-Tuna-Dolphin 
IIII  noted that 'Article III calls for a comparison between the treatment accorded 
too domestic and imported like products, not for a comparison of the policies or 
practicess of the country of origin with those of the country of importation.' The 
panell  found that the Note Ad Article III 'could only permit' the enforcement, 
att the time or point of importation, of those laws, regulations and requirements 
thatt affected or were applied to the imported and domestic products considered 
ass products. The Note therefore 'could not apply' to the enforcement, at the 
timee or point of importation, of those laws, regulations and requirements that 
relatedd to policies or practices that could not affect the product as such, and that 
accordedd less favourable treatment to like products not produced in conformity 
withh the domestic policies of the importing country.175 

Bothh panels subsequently assessed the measures under Article XI, and their 
reportss have both remained unadopted. Nevertheless, after these panel reports 
thee idea has taken root that PPM-based measures in general are outside the 
scopee of Article III , that they violate Article XI, and accordingly need justifica-
tionn under Article XX. This idea was articulated most clearly by the panel in 
US-Tuna-DolphinUS-Tuna-Dolphin I, when it addressed the secondary embargo on tuna imports 
fromm "intermediary countries": '[sjince the US domestic regulations on tuna 
harvestingg were not applied to tuna as a product, the "intermediary nations" 
embargoo did not fall within the scope of the Note Ad Article III , and was therefore 
aa quantitative restriction subject to Article XI.'176 In the WTO US-Shrimp-Turtles 
dispute,, the applicability of Article 111:4 w as n ot argued by the defendant. A 
violationn of Article XI was found immediately and the dispute further concen-
tratedd on Article XX. 

Thee general idea of PPM measures being outside the scope of Article III has 
beenn described as the "product-process distinction".177 It is intimately related to 
thee "focus on products" that some panels have read into Article III.178 However, 
too limi t the coverage of Article 111:4 t o measures directly regulating product 
characteristicss appears irreconcilable with the very text of this provision. The 
yardstickk for the coverage of Article 111:4 *s whether the 'sale, offering for sale', 
etc.. of products is "affected" by a law, regulation or requirement. It is eminently 

1744 Ibid, para. 5.15. 'Regulations governing the taking of dolphins incidental to the taking of tuna could not 

possiblyy affect tuna as a product. Article 111:4 therefore obliges the United States to accord treatment to 

Mexicann tuna no less favourable than that accorded to United States tuna, whether or not the incidental 

takingg of dolphins by Mexican vessels corresponds to that of United States vessels.' Emphasis added. 
1755 US-Tuna-Dolphin II, unadopted, para. 5.8. 
1766 Ibid., para. 5.35. Emphasis added. 
1777 Hudec (2000); Howse and Regan (2000). 
1788 See Section 4.2.4. 
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clearr from these words and from numerous GATT and WTO panel reports 
thatt the scope of Article 111:4 is not limited to measures 'applied to products 
ass such'.17? Thus, measures applied to producers, wholesalers, distributors and 
importerss can also 'affect the sale, offering for sale' etc. of products.180 Moreover, 
thee sale, offering for sale, etc. of a product can be affected by a measure 
distinguishingg (or even prohibiting) products on the basis of their PPM. For 
instance,, with regard to intellectual property rights, a right holder in the import-
ingg country can challenge any infringements of his right that have occurred in 
thee exporting country, including by a production process.'81 The parallel between 
intellectuall  property rights protection and environmental protection may be 
problematic,, as the rights and interests involved are very different in nature. 
Arguably,, in many cases of environmental protection, no individual rights are 
att issue. However, that does not invalidate the point that a measure based on a 
PPMM can affect the sale, offering for sale, etc. of a product within the meaning of 
Articlee III GATT, and can therefore be covered by that provision. 

Thus,, a restrictive view is not warranted by the text of Article III and the 
Notee to Article III.182 The measures that were found to contravene Article XI in 
US-Tuna-Dolphin,US-Tuna-Dolphin, and to a large extent those in US-Shrimp-Turtle, were designed 
ass across the board and country-based import prohibitions targeting PPMs. They 
prohibitedd the importation of all tuna and all shrimp from particular countries not 
deemedd by the US to enforce PPM requirements equivalent to those enforced 
uponn US fishermen. It is submitted that these cases should not be taken to 
excludee altogether the possibility of assessing a PPM-based measure under 
Articlee III , such as a prohibition or restriction on the marketing or sale of 
productss on the basis of PPMs. An example is a measure prohibiting the market-
ingg or sale of tuna (or shrimp) caught in a way that leads to the death of more 
thann x dolphins (turtles) per tonne. 

(ii)) The Parallel with Border Tax Adjustments 

Inn order to substantiate its observation that 'Article III covers 
onlyy measures affecting products as such', the panel in US-Tuna-Dolphin I 

'99 See Italian Agricultural Machines, Canada-FIRA, US-Section337, US-Auto Taxes, as well as the WTO 

panelss in US-Gasoline, Canada-Auto, and US-FSC Implementation. 

°° See Section 4.2.4 on 'focus on products', and Howse and Regan (2000) at 255. 
hh Cf. Article 27 of the TRIPS Agreement: [...] patents shall be available for any inventions, whether products 

oror processes, [...] In US-Section 337, the national legislation at issue concerned procedures for claims 

off  patent infringement by products manufactured abroad, inter alia by means of a process patented in 

thee US. 
111 See Hudec (2000); Howse and Regan (2000), and Charnovitz (2001), all making essentially the same 

claim. . 
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referredd to GATT practice regarding "border tax adjustment".183 Through "border 
taxx adjustment", countries may impose domestic taxes and charges on imports 
andd exempt or reimburse them on exports, in order to ensure the trade neutral-
ityy of domesticc taxation. The 1970 Working Party on Border Tax Adjustment 
concludedd in its Report that 

therethere was convergence of views to the effect that taxes directly levied on products 
werewere eligible for tax adjustment. [...} Furthermore, the Working Party concluded that 
therethere was convergence of views to the effect that certain taxes that were not directly 
leviedlevied on products were not eligible for tax adjustment. [...] l*A 

Thee Working Party's references to 'taxes directly levied on products' and to 'taxes 
thatt were not directly levied on products' should be read as references to indirect 
andd direct taxes, respectively. Only "indirect" domestic taxes (levied on products) 
mayy be compensated upon import and export, while "direct taxes" {levied on 
persons)) may not.'85 When the tax is not directly levied on the product, it is 
difficul tt or impossible to ascertain what equalisation [i.e. adjustment] requires.186 

Thus,, taxing imported products in order to adjust a domestic producer tax contra-
veness Article 111:2, because the like domestic products would not be subject to 
suchh a tax, even if the domestic producers would be. Alternatively, Article II:i{b ) 
GATTT is violated when the tax is collected at the border and is considered a 
chargee that violates a tariff binding.'87 If only taxes levied on products as such 
cann be adjusted, that does not mean that taxes based on production methods 
cann never be applied to imported products. It is recalled that Article 111:2 
containss the words 'subject, directly or indirectly'. The major focus of the term 
"indirectly""  seems to lie in enabling the adjustment of taxation of inputs in 
products.1888 In discussions in the Preparatory Committee, it was stated that the 
wordd "indirectly" would even cover a tax not levied on a product as such but on 
thee processing of the product.1*9 It is unclear, however, whether this means that 

1833 US-Tuna-Dolphin I, paras. 5.13 and 5.14. 
1844 Report of the Working Party on Border Tax Adjustments, BISD 185/97, Pa r a- ! 4-
1855 On border tax adjustment in the GATT/WTO context, see Dam (1970) at 124; Demaret and Stewardson 

(1994);; Thaggart (1994); GATT Working party report BISD 18S/97; and a useful overview in document 

WT/CTE/W/47. . 
1866 Howse and Regan (2000) in footnote 19. 
1877 As suggested by Hudec (2000), in the text accompanying footnote 10 (manuscript). 
1888 Article II:2(a) GATT provides as follows: 'Nothing in this Article shall prevent any contracting party 

fromm imposing at any time on the importation of any product: (a) a charge equivalent to an internal tax 

imposedd consistently with the provisions of paragraph 2 of Article II I in respect of the like domestic 

productt or in respect of an article from which the imported product has been manufactured or produced 

inn whole or in part; [...]' 

,899 G A T T ( i 9 9 5) , at 141, referring to original documents EPCT/A/PV/9, at p. 19 and EPCT/W/181, at p. 3. 
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taxess on inputs that are consumed domestically in producing a final product may 
bee adjusted upon the import or export of the final product.190 

Thee panel in US-Auto Taxes considered that the border tax adjustment prin-
cipless constituted a 'limitation on the range of domestic policy measures that 
mayy be applied also to imported products', which equally applied to regulations 
underr Article 111:4.'9I Can a similar argument to the one that only taxes 'directly 
leviedd on products' can be "adjusted" upon imported products indeed be applied 
too application to imports of internal regulations? The wording used in the first 
sentencee of Article 111:2 is 'the products [...] imported [...] shall not be subject, 
directlyy or indirectly, to internal taxes [...] in excess of those applied, directly 
orr indirectly, to like domestic products'. The second sentence of Article 111:2 
referss to applying internal taxes or other internal charges to imported or domes-
ticc products.192 With regard to regulations, Article 111:4 refers to 'laws etc. affect-
inging the internal sale, etc. of products.' At first sight, one could argue that "affect-
ing""  covers a broader range of measures than "subject to" and "applied to". 
Thiss would suggest that Article 111:4 permits a broader spectrum of regulatory 
"border"border adjustment" than Article 111:2 allows border tax adjustment. In the 
taxx situation, the argument for not allowing compensation of direct taxes by 
taxingg imported products is that direct taxes are not necessarily passed on 
too the consumer, while indirect taxes are. That argument has been criticised, 
however.1^»» Perhaps more pressing is the argument that the congruence between 
thee tax burden on the domestic and imported products is difficult to ascertain 
whenn the tax is not levied on domestic products but producers. It is submitted 
thatt in the regulatory sphere, too,, the regulatory burden upon domestic and 
importedd products is more difficult to compare when a regulation is applied to 
domesticc producers and to imported products. Be that as it may, the border tax 
adjustmentt parallel does not shed any conclusive light upon the question of the 
coveragee of PPM-based regulatory measures by Article 111:4 GATT. 

(iii )) The Note Ad Article III 

Itt is recalled that the Note Ad Article III provides that any 
laww or regulation that 'applies to an imported product and to the like domestic 
product'' is subject to Article III even if enforced upon imports at the point or 
timee of importation.194 PPM requirements cannot be applied to foreign producers 
directly,, for reasons of jurisdictional limitations. This leads to situations in 

1900 Demaret and Stewardson (1994) at 18. 
1911 US-Auto Taxes, unadopted, para. 5.53. 
1922 Emphasis added. 
1933 Dam (1970) at 214. 
1944 Note Ad Article III,  reproduced in the Annex to this work. Emphasis added. 
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whichh a state regulates its domestic producers, and attempts to balance such 
regulationn by regulating imported products. As observed above, there are practi-
call  difficulties involved in applying PPM requirements to imported products. It 
iss difficult to control the observance of PPM requirements by foreign producers, 
especiallyy when the PPM is not product-related. However, does that mean that 
noo such requirements could be covered by the Note Ad Article III? This question 
iss important, because if a PPM-based measure is covered by Article III through 
itss Note, the discussion will focus on the issues of likeness and less favourable 
treatment,, with the initial burden of proof being on the complainant. Only if 
thesee conditions are fulfilled will a violation of Article III be found, and the 
defendantt wil l then bear the burden of proving that its measure is justified 
underr Article XX. If a PPM-based import restriction is not covered by the Note 
Add Article III , on the other hand, it wil l violate Article XI and the discussion will 
immediatelyy shift to Article XX. 

Thee panel in US-Tuna-Dolphin I was not willin g to accept that an import 
prohibitionprohibition coupled with domestic fishing restrictions were covered by the Note 
Add Article III , and observed that the Note only covers measures applied to 
importss and domestic products that are of the same nature.  ̂ However, the WTO 
panell  in EC-Asbestos has taken a somewhat wider view of the coverage of the 
Notee Ad Article III . The panel observed that the fact that France no longer 
producedd asbestos or asbestos-containing products (as a result of the production 
prohibition)) did not suffice to make the Decree a measure falling under Article 
XII  :i.196 According to the panel, the regulations applicable to domestic products 
andd foreign products led to the same result. It was not necessary that an identical 
measuree be applied to the domestic product and the like imported product if 
thee measure applicable to the imported product is to fall under Article III . The 
wordd "and" in the Note does not have the same meaning as 'in the same way 
as'.1977 The panel added the rhetorical question: 'Is it not equally preferable from 
thee administrative point of view and in the interests of the importers themselves 
too prevent the entry of the like product into the country applying the measure 
ratherr than waiting until it is placed in a warehouse before banning its sale?19® 
Thee panel's observations on the Note Ad Article III were not appealed. 

Itt may thus be assumed that in order to be covered by the Note Ad Article 
III ,, the measures applied to imports and domestic products do not need to be 
identical,, as long as the result is the same. There must be a match between what 
iss applied to importss and domestic products, but that match does not have to be 
perfect.. Admittedly, the national law at issue in EC-Asbestos did not involve an 

1955 US-Tuna-Dolphin I, para. 5.11. Emphasis added. 
199 Panel in EC-Asbestos, para. 8.91. 
1977 Ibid., paras. 8.92-94. 
1988 Ibid., para. 8.95. 
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importt restriction based on a PPM requirement, but rather a general prohibition 
onn manufacturing, importing, selling, or marketing a product, i.e. asbestos 
fibres.fibres. Nonetheless, if what the panel said is applied to PPM-based measures, it 
wouldd not seem impossible a priori  for the Note Ad Article III to cover a measure 
prohibitingg the internal production and importation of products on the basis of 
theirr PPM, such as a prohibition on producing, marketing, selling or importing 
dolphin-unfriendlyy tuna. However, the Note would not seem to cover production 
regulationsregulations (e.g. requiring the use of certain fishing methods for catching tuna) 
coupledd with a full import prohibition on the product at issue {an import prohibi-
tionn on all tuna), as such measures do not lead to the same result. The same 
iss true for an import prohibition on all tuna from certain countries that do not 
imposee on their producers the same or equivalent PPMs as are imposed by the 
importingg country on its producers. Such a measure a priori  does not lead to 
thee same result for imported and domestic tuna. It is covered by Article XI and 
requiress justification. 

Interestingly,, the panel in EC-Asbestos did not pay explicit attention to the 
termm "like" in the Note Ad Article III . The Note requires that the measure 
shouldd apply to an imported product and the like domestic product, but the 
asbestoss prohibition did not apply to substitute fibres. Thus, the panel must have 
implicitlyy assumed that asbestos is not "like" substitute fibres for the purposes 
off  the Note, because otherwise it could not have found that the Note applied. 
Subsequently,, however, the panel found that asbestos and substitute fibres are 
"like""  for the purposes of Article 111:4. That finding was reversed by the Appel-
latee Body, but the question remains whether "likeness" in the Note ad Article 
IIII  could be different from "likeness" in Article 111:4. The same problem may 
surfacee in the PPM discussion. One wonders to what extent an (implicit) finding 
off  "unlikeness" for the purposes of the Note Ad Articlee III may prejudge the 
likenesss determination in Article 111:4 m future cases. This is especially so 
afterr the Appellate Body has widely interpreted "likeness" in Article 111:4, as 

discussedd below. 

(b)) PPM-Based Measures and Article 111:4 GATT 

Iff  a PPM-based measure is assessed under Article 111:4, m e 

"likeness""  of imported and domestic products will be a central issue. However, 
ass the PPM-based measures in US-Tuna-Dolphin and US-Shrimp-Turtle were 
foundd to violate Article XI, there are to date no GATT or WTO panel or Appellate 
Bodyy reports that have assessed a PPM-based measure under Article 111:4. The 
GATTT panel in US-Beer found that a tax differentiation based on producer size 
violatedd Article 111:2 because beer from large breweries was "like" beer from 
smalll  breweries. The panel said that even if the tax credits were granted on a 
non-discriminatoryy basis to small breweries inside and outside the importing 
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country,, there would still be an inconsistency with Article 111:2, first sentence.'99 

Thiss report should be seen against the background of the "product-process 
distinction",, i.e. the view that Article III only addresses measures that 'affect 
thee product as such'.*00 As discussed above, that view is erroneous. Moreover, 
thee case has been distinguished from measures based on environmental PPMs 
becausee the only objective of the tax credit was the protection of small brewer-
ies.2011 Still in the context of Article 111:2, the GATT panel in Japan-Alcohol (1987) 
saidd that "likeness" must be assessed taking into account 'objective criteria such 
ass manufacturing processes of products, and subjective criteria such as the use 
off  the product by consumers'.202 In EC-Hormones, the US argued inter alia that 
thee EC had violated Article 111:4 by treating hormone-treated beef less favourably 
thann non-hormone-treated beef, while they were like products.203 In the view 
off  the EC, hormone-treated meat was not "like" non-hormone-treated meat, as 
itt had substantially different properties, composition and appearance and was 
perceivedd by European consumers as a distinct product.204 The panel and the 
Appellatee Body in that dispute focused on the SPS Agreement; the PPM nature 
off  the measures and the "likeness" issue were not addressed. 

Itt is recalled that the Appellate Body in EC-Asbestos stated that a determina-
tionn of "likeness" under Article 111:4 is fundamentally a determination on the 
naturee and extent of a competitive relationship between and among products.205 

Thiss appears to reflect a view of "likeness" in the "market", based essentially 
onn the consumer perspective rather than the perspective of the regulating 
government.2066 The Appellate Body made clear that all relevant evidence on the 
"likeness""  issue must be taken into account and weighed by panels, before a 
conclusionn of "likeness" or "unlikeness" can be drawn. It also suggested that 
productss that are physically "unlike" may be found to be "like" after all, when 
otherr criteria such as end-uses and consumer tastes provide overwhelming 
evidencee of "likeness". 

Thiss raises the question whether the reverse may also be true. May two 
productss that are physically identical nonetheless be "unlike" in view of different 

1999 US-Beer, para. 5.19. 
200Seee Section 4.2.4. Hudec (2000), text accompanying footnote 29 (manuscript), mentions this case as 

thee only adopted GATT panel report supporting the "product-process distinction". 
20rr Howse and Regan (2000) at 263. 
202202Japan-AlcoholJapan-Alcohol (1987), para. 5.7. 
2° '' Panel in EC-Hormones (US), paras. 4.22}  (on SPS), 4.241 (on TBT), 4.245-251 (on GATT). 
204Ibid.,, para. 4.254. 
2055 Ibid., para. 99. 
2o6However,, Howse and Tuerk (2001) at 16 (manuscript) assert that the AB actually did take regulatory 

objectivess into account by taking a perfectly informed consumer market as reference point, referring 

too para. 122 of the AB report. 
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consumerr tastes and habits? The question is of particular importance for regula-
toryy distinctions based on PPMs not causing any physical difference in products. 
Itt is submitted that the possibility that physically identical products are "unlike" 
inn the marketplace does not seem to be a priori  excluded. However, in the 
casee of physically completely identical products, consumers will only be able to 
makee a choice on grounds of different PPMs if they are provided with sufficient 
information.. If the regulating government imposes a requirement to provide 
suchh information in order to enable consumers to make an informed choice, e.g. 
throughh mandatory labelling or certification, it may at the same time be steering 
consumers'' choices.207 The consumer and regulatory perspectives cannot always 
bee strictly separated.208 The regulatory perspective is itself steered by pressure 
groupss and domestic producers. 

Thee second aspect of an assessment under Article 111:4 is 'n o l e ss favourable 
treatment'.. In EC-Asbestos, the Appellate Body left open the possibility that no 
violationn of Article 111:4 is found when a regulatory distinction does not treat the 
"group""  of imported products less favourably than the "group" of like domestic 
products.. Although the case itself did not concern a PPM-based measure, and 
althoughh the Appellate Body's remarks on less favourable treatment were obiter 
dictum,dictum, they have been interpreted as implying the possibility of making regula-
toryy distinctions based on PPMs without violating Article 111:4.2°9 The Appellate 
Bodyy may also have suggested that the regulatory objectives of a measure that 
distinguishess between products may be taken into account when assessing 
whetherr there is "less favourable treatment".210 

(c)) PPM-Based Measures and Article XX GATT: Panel and 
Appellatee Body Reports 

Argumentss on "extraterritoriality" in the context of Article XX 
mayy relate to all three elements of Article XX; the exception grounds, the 
means-endss tests, and the conditions in the chapeau. In this Section, what has 
beenn said about "extraterritoriality" and PPM-based measures in the relevant 
panell  and Appellate Body reports is described and discussed. A distinction is 
madee between the location of protection goals, and the location of behaviour 
targetedd by PPM-based measures. The next Section provides an evaluation of 
thee arguments. 

1077 Of course, the government will in turn be steered by consumer and/or producer pressure and lobby 

groups. . 
200 Bronckers and McNelis (2000) appear to take the view that governments should not be allowed to steer 

consumerr preferences in this way. 
2<>9Howsee and Tuerk (2001). 
2100 AB in EC-Asbestos, para. 100. See Section 4.2.4. 
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(i)) Location of the Resources Protected 

Thee text of paragraphs (b) and (g) of Article XX contains no 
limitationn regarding the location of the resources protected, and GATT and 
WTOO dispute settlement reports are inconclusive on whether extraterritorial 
protectionn goals may be allowed. The panel in US-Tuna-Dolphin I noted that 
thee text of Article XX (b) does not clarify whether it covers measures necessary 
too protect human, animal or plant life or health outside the jurisdiction of the 
contractingg party taking the measure. The panel added that the concerns of the 
drafterss of Article XX(b) focused on the use of sanitary measures to safeguard 
thee life or health of humans, animals or plants within the jurisdiction of the 
importingg country.211 However, the panel did leave open the possibility of extra-
jurisdictionall  protection. It found that 'even if Article XX(b) were interpreted to 
permitt extra-jurisdictional protection of life and health', the measure could not 
bee "necessary" for another reason, i.e. endangering the multilateral trade system 
byy targeting foreign life and health policies (see below). The panel repeated its 
reasoningg with regard to Article XX(g). 

Inn US-Tuna-Dolphin II, the panel noted that previous panels had considered 
Articlee XX(g) to be applicable to policies related to migratory species of fish 
withoutt making a distinction between fish caught within or outside the territo-
riall  jurisdiction of the contracting party that had invoked this provision.212 The 
panell  observed that measures providing different treatment to products of diffe-
rentt origin could in principle be taken under other paragraphs of Article XX 
andd other Articles of the General Agreement with respect to things located, 
orr actions occurring, outside the territorial jurisdiction of the party taking the 
measure.. It mentioned by way of example Article XX(e) concerning the products 
off  prison labour. The negotiations of the Havana Charter and the General Agree-
mentt did not provide clear support for any particular view on the question of 
thee location of the exhaustible natural resource in Article XX(g). Thus, the panel 
couldd see no valid reason why the provisions of Article XX(g) should only apply 
too policies related to the conservation of exhaustible natural resources located 
withinn the territory of the contracting party invoking the provision.21' However, 
thiss panel, too, denied justification under the exception grounds for reasons of 
targetingg foreign policies, as discussed infra. 

InIn US-Shrimp-Turtle, the Appellate Body noted that sea turtles are highly 
migratoryy animals, passing in and out of waters subject to the rights of jurisdic-
tionn of various coastal states and the high seas. The sea turtle species covered by 
thee US measure were all known to occur in waters over which the United States 

2111 US-Tuna-Dolphin /, unadopted, paras. 5.25-26. 
2111 Referring to Canada-Herring and Salmon; US-Tuna 1982. 
1133 US-Tuna-Dolphin II, unadopted, paras. 5.15-20. 
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exercisess jurisdiction. The Appellate Body decided not to rule on the question of 
whetherr there is an 'implied jurisdictional limitation' in Article XX(g), and if so, 
whatt is the nature or extent of that limitation. It merely noted that in the specific 
circumstancess of the case before it, there was a 'sufficient nexus between the 
migratoryy and endangered marine populations involved and the United States 
forr purposes of Article XX(g)'.2M The Appellate Body found that the measure was 
provisionallyy justified under paragraph (g). 

(ii)) Location of the Behaviour Targeted 

Trade-restrictivee measures regulate and thereby immediately 
targett domestic behaviour, such as imports, marketing, sales, etc. They may aim 
too influence and thereby eventually target behaviour abroad, such as production, 
processingg or catching methods.215 As argued above, trade-restrictive measures 
raisee no jurisdiction issues, as the behaviour they immediately target is within 
thee jurisdiction of the state taking the measures. With regard to the location 
off  the behaviour eventually targeted by a trade-restrictive measure, the text of 
Articlee XX is silent. Nonetheless, a number of panels and the Appellate Body 
havee discussed precisely that issue in their interpretation of Article XX. In 
US-Tuna-Dolphin,US-Tuna-Dolphin, both panels did so within the context of the means-ends 
testss in paragraphs (b) and (g). The panel in US-Tuna-Dolphin I said that to 
acceptt a broad interpretation of Article XX(b) would endanger the multilateral 
tradingg system, as 'each contracting party could unilaterally determine the life 
orr health protection policies from which other contracting parties could not devi-
atee without jeopardizing their rights under the General Agreement.'216 The panel 
inn US-Tuna-Dolphin II said that if Article XX were interpreted as permitting 
contractingg parties to take trade measures so as to force other contracting parties 
too change their conservation policies within their jurisdiction, the balance of 
rightss and obligations among contracting parties, in particular the right of 
accesss to markets, would be seriously impaired. The General Agreement could 
thenn no longer serve as a multilateral framework for trade among contracting 
parties.. Thus, 'measures taken so as to force other countries to change their 
policies,, and that were effective only if such changes occurred, could not be 
primarilyy aimed either at the conservation of an exhaustible natural resource, 
orr at rendering effective restrictions on domestic production of consumption, in 
thee meaning of Article XX(g)'.217 The panel repeated this reasoning with regard 
too "necessary" in Article XX(b). 

1144 AB in US-Shrimp-Turtle, para. 133. 
1155 Cf. Howse and Regan 2000, at 278. 

US-Tuna-DolphinUS-Tuna-Dolphin I, unadopted, para. 5.27. 
1177 US-Tuna-Dolphin II, unadopted, paras. 5.26-27. 
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Thee panel in US-Shrimp-Turtle relied on essentially the same argument, 
butt this time read it into the chapeau to Article XX. In the panel's opinion, 
thee chapeau to Article XX only allows Members to derogate from GATT provi-
sionss so long as, in doing so, they do not undermine the WTO multilateral 
tradingg system, thus also abusing the exceptions contained in Article XX. Such 
underminingg and abuse would occur when a Member jeopardises the operation 
off  the WTO Agreement in such a way that guaranteed market access and 
non-discriminatoryy treatment within a multilateral framework would no longer 
bee possible. The panel was of the view that allowing Members to condition 
markett access upon the adoption of certain policies by exporting Members 
wouldd endanger the multilateral trading system. Market access for goods could 
becomee subject to an increasing number of conflicting policy requirements for 
thee same product and this would rapidly lead to the end of the WTO multilateral 
tradingg system.218 In support of its contention, the panel referred to US-Tuna-
DolphinDolphin II, and to the Belgian Family Allowances panel report.219 The panel 
notedd that the US measure conditioned access to the US market for a given 
productt upon the adoption by exporting Members of conservation policies that 
thee United States considered comparable to its own. Accordingly, the panel 
foundd that the US measure constituted "unjustifiable discrimination" within the 
meaningg of the chapeau to Article XX.230 

Thee panel had started its analysis with the chapeau, and had concluded 
thatt as the measure did not meet the requirements in the chapeau, it could 
nott be justified by Article XX. The Appellate Body reversed this sequence. It first 
acceptedd the "provisional justification" of the measure under Article XX(g). Only 
thenn did it find that there was "unjustifiable discrimination" within the mean-
ingg of the chapeau, observing that 'it is not acceptable, in international trade 
relations,, for one WTO Member to use an economic embargo to require other 
Memberss to adopt essentially the same comprehensive regulatory program, to 
achievee a certain policy goal, as that in force within that Member's territory, 
withoutwithout taking into consideration different conditions which may occur in the 
territoriess of those other Members.'221 According to the Appellate Body, the 

2188 Panel in US-Shrimp-Turtle, paras. 7.44-45. 
2199 Panel in US-Shrimp-Turtle, para. 746, referring to Belgian Family Allowances. That dispute involved 

aa charge imposed by Belgium on the purchase by public bodies of imported products originating 

fromm countries where the law did not require companies to pay family allowance benefits for their 

employees,, or required them to pay less than 80% of what was paid in Belgium. The panel in that 

disputee had considered that 'the Belgian legislation on family allowance was not only inconsistent with 

thee provisions of Article I (and possibly with thosee of Article III , paragraph 2), but was based on a  a 

conceptt which was difficult to reconcile with the spirit of the General Agreement.' 
2200 Ibid., paras. 7.48-49. 
2211 AB in US-Shrimp-Turtle, para. 164. Emphasis in the original. 
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unjustifiablee discrimination was also caused by other factors. First, the United 
Statess had prohibited the importation of shrimp caught using methods which 
weree identical to those employed in the US, solely because they had been caught 
inn the waters of countries that have not been certified by the United States.222 

Second,, the United States had failed to engage all Members exporting shrimp to 
thee United States in serious, across the board negotiations with the objective of 
concludingg bilateral or multilateral agreements for the protection and conserva-
tionn of sea turtles, before enforcing the import prohibition against the shrimp 
exportss of those other Members.223 Third, the US had treated exporting coun-
triess differently by allowing only some of them to make use of "phase-in peri-
ods""  to adjust to its requirements, and by making different efforts to transfer 
relevantt technology.224 

(iii )) Targeting Foreign Producers and Targeting Foreign 
Governments s 

Thee panel in US-Shrimp-Turtle emphasised that it was not 
addressingg the potential jurisdictional scope of Article XX, but rather 'the inclu-
sionn of certain unilateral measures within the scope ratione materiae of Article 
XX'.. "5 The panel noted that many domestic governmental measures can have an 
effectt outside the jurisdiction of the government which takes them. However, it 
observedd a difference between an import ban on a particular product (mention-
ingg by way of example a dangerous product) and a country-based measure such 
ass the one at issue: 

banningbanning the importation of a particular product does not per se imply that a 
changechange in policy is required from the country whose exports are subject to the import 
prohibition.prohibition. [...]  This is clearly different from adopting a policy pursuant to which only 
countriescountries that adopt measures restricting all of their production to products considered 
safesafe by a particular Member may export to the market of that Member."6 

Thee panel considered that a measure requiring that other Members adopt policies 
comparablee to the US policy for their domestic markets and all other markets 
representedd a threat to the WTO multilateral trading system and was not within 

2122 Ibid., para. 165. 
2133 Ibid., paras. 166-172. 
2244 Ibid., paras. 173-175. 
2255 Panel in US-Shrimp-Turtle, para. 7.50. 
226Ibid.,, para. 7.50. Emphasis in the original. 
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thee scope of Article XX.227 The Appellate Body rejected the panel's suggestion 
thatt unilateral measures requiring other Members to adopt certain policies are 
outsidee the scope of Article XX altogether. The Appellate Body stated that 

conditioningconditioning access to a Member's domestic market on whether exporting 
MembersMembers comply with, or adopt, a policy or policies unilaterally prescribed by the 
importingimporting Member may, to some degree, be a common aspect of measures falling 
withinwithin the scope of one or another of the exceptions (a) to (j) of Article XX. [...]  It 
isis not necessary to assume that requiring from exporting countries compliance with, 
oror adoption of, certain policies [...]prescribed by the importing country, renders a 
measuremeasure a priori incapable ofjustification under Article XX.21* 

Thee Appellate Body subsequently took the country-based nature of the measure 
intoo account as an important factor in the assessment of whether there was 
unjustifiablee discrimination within the meaning of the chapeau to Article XX. 
Indeed,, it expressly noted the fact that foreign producers meeting the PPM 
requirementss could still not export their shrimp to the US.229 Nevertheless, 
althoughh condemning the measure at issue, the Appellate Body suggested that 
aa PPM-based measure targeting the policies of other Members is in principle 
acceptable,, as long as it meets certain conditions. Subsequently, the US revised 
thee application of its measures. Under the revised implementing guidelines, 
shipmentss of shrimp from non-certified countries are accepted when accompa-
niedd by a shrimp exporters' declaration form attesting that the shrimp was 
harvestedd with fishing technology not adversely affecting sea turtles.230 Never-
theless,, to a large extent the measures still rely on country certification, and 
thuss on targeting foreign government policies.231 The implementation panel 
inn US-Shrimp-Turtle accepted the revised measures, and the Appellate Body 
confirmedd its findings. The Appellate Body expressis verbis repeated the above 
statementt that conditioning market access on the policies of exporting countries' 
governmentss is a common aspect of measures falling within the scope of the 

" 77 Ibid., para. 7.51. Emphasis added. Earlier on in its report, in footnote 649, the panel responded to a  a 

referencee by the United States to Article XX(e) as evidence that GATT refutes any argument that trade 

measuress generally should not have any effect on the internal affairs of exporting countries. The panel 

notedd that 'Article XX(e) does not permit a Member to make entry of imported goods into its territory 

conditionall  upon the exporting Member's policy on prison labour. This paragraph only refers to the 

productsproducts of prison labour.' 
222 AB in US-Shrimp-Turtle, para. 121. 

" 99 Ibid., para. 164. 
2300 The possibility of accepting shrimp from non-certified countries is the subject of domestic court 

proceedingss in the US. See the panel in US-Shrimp-Turtle Implementation, paras. 2.15-18 and 2.24-26. 
2311 Ibid., paras. 2.23, 2.25, 2.27-32. 
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exceptionss in Article XX. It added that its statement expresses a principle that 
wass central to its ruling in its original report in US-Shrimp-Turtle. Then, it 
observedd that a separate question arises when examining under the chapeau of 
Articlee XX a measure that provides market access conditionally.2'2 

(d)) PPM-Based Measures and Article XX GATT: Evaluation 

(i)) Relevance of Context, Object, Purpose, and Public Inter-
nationall  Law Principles 

Accordingg to Article 31 of the Vienna Convention, the terms of 
aa treaty must be given meaning in their context and in the light of their object 
andd purpose. Together with the context, any relevant rules of international 
laww shall be taken into account. What are the context, object and purpose of 
Articless III , XI, and XX GATT when addressing PPM-based measures? It may 
seemm that measures conditioning the importation or marketing of products on 
theirr production methods are contrary to the basic rationale underlying the inter-
nationall  trade system. That rationale is a general obligation to provide market 
accesss at bound tariffs, embodied in Articles XI and II GATT, coupled with 
aa general obligation not to discriminate between exporting countries (Article 
II  GATT) and against imported products once they have entered the market 
(Articlee III GATT). Any deviation from this obligation to grant market access 
wil ll  in that view need justification under Article XX, which is the only place 
wheree arguments on "extraterritorial effects" should play a role. 

Onn the other hand, it has been argued that as a 'general right of access view' 
derogatess much more from national sovereignty than a "non-discrimination" 
vieww of the trading system, the latter is the correct view. Market access cannot 
alwayss be presumed; to do so would derogate from sovereignty without clear 
textuall  support.233 That would not be in accordance with the doctrine of in dubio 
mitius,mitius, according to which in cases of doubt, treaties are to be interpreted in 
thee way that least intrudes upon state sovereignty. Arguably, neither the "market 
accesss view" nor the "non-discrimination view" of the WTO rules is correct. 
Theree are various commitments extending beyond non-discrimination, not only 
inn Articles II and XI GATT, but also in the TBT and SPS Agreements. On the 
otherr hand, market access can indeed not always be presumed. In this respect, it 
shouldd be emphasised that the goal of the WTO as laid down in the preambles 
off  the WTO and GATT Agreements is not "free trade" but just "expanding trade" 
throughh 'mutually advantageous arrangements directed to the substantial reduc-

2322 AB in US-Shrimp-Turtle implementation, paras. 137-139. 
2,33 Howse and Regan (2000) at 276. 
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tionn [...] of barriers to trade and to the elimination of discriminatory treatment 
inn international trade relations'.234 

Thee object and purpose of the chapeau to Article XX is to prevent unjustifi-
ablee or arbitrary discrimination or disguised trade restrictions in the application 
off  measures that could otherwise be justified as pursuing a valid non-trade 
objectivee and meeting the means-ends tests. As the Appellate Body has stated 
att several occasions, the chapeau to Article XX thus aims to prevent the abuse 
off  Article XX, and thereby to safeguard the balance of rights and obligations 
betweenn WTO Members. The context of the chapeau to Article XX GATT 
includess the references to sustainable development and environmental protec-
tionn in the preamble to the WTO Agreement. According to the Appellate Body in 
US-Shrimp-Turtle,US-Shrimp-Turtle, the language of the chapeau makes it clear that the exceptions 
inn paragraphs (a) to (j) of Article XX are limited and conditional exceptions from 
thee substantive obligations contained in the other provisions of the GATT 1994.2» 
Thee Appellate Body has been criticised for suggesting, by the use of these 
words,, that the right to invoke an exception is in an inferior position vis-a-vis 
thee "substantive rights" such as those in Articles III and XI.236 Indeed, the mere 
factt that a provision is characterised as an exception does not ipso facto require 
aa narrow interpretation.2'7 The text of Article XX provides that subject to the 
conditionss laid down in that provision, 'nothing in this Agreement shall be 
construedd to prevent the adoption or enforcement' of protective measures. Thus, 
theree is no textual reason for assuming that the right to invoke an exception is 
inferiorr to the "substantive rights" in Articles XI and III . 

Inn the view of some, trade-restrictive measures are considered as intrusions 
onn the sovereign right of states not to have their conditions and policies influ-
encedd through trade measures by other states.2'8 Article XX would accordingly 
havee to be interpreted strictly. That is only one way of looking at the issue, 

2} 44 Cf. the remarks on "embedded liberalism" in the Introductory Chapter. 
2355 Ibid., paras. 156-7. Emphasis added. 
2'' See Charnovitz (2001) at 30-31. 
2377 Cf. the AB in EC-Hormones, para. 104, on Article 3.3 SPS: 'Merely characterizing a treaty provision 

ass an "exception" does not by itself justify a "stricter" or "narrower" interpretation of that provision 

thann would be warranted by examination of the ordinary meaning of the actual treaty words, viewed in 

contextt and in the light of the treaty's object and purpose, or, in other words, by applying the normal 

ruless of treaty interpretation.' 
233 Cf. the Swedish representative in the GATT Council in 1991 stating that 'In the GATT, parties had 

voluntarilyy accepted some limit s on their sovereignty. However, the GATT did not explicitly allow action 

too influence conditions within another contracting party's territory, or its policies outside the trade field. 

[...]]  Contracting parties, therefore, retained a basic right to remain free from such pressures, which 

inn many cases could effectively be brought to bear through trade measures.' As cited by Kingsbury 

(1994)) at 21. 
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however.. One may equally assert that the right to apply trade-restrictive mea-
suress as reflected in Article XX is itself an expression of state sovereignty, which 
iss only limited by positive commitments to provide market access and to avoid 
discriminationn as laid down in Articles I, II, III , and XI GATT. Thus, Article 
XXX reflects the sovereign right to protect life and health, natural resources 
andd other things, a right which is not conferred by the trade treaty but which 
alreadyy existed. Such goals sometimes override trade liberalisation objectives, 
ass has been recognised by panels.2'9 Tariff bindings and provisions such as 
Articless XI and III GATT maybe said to confer rights of access and treatment 
off  traded goods to WTO Members, and to that extent limi t the sovereignty of 
otherr Members. But these are treaty rights. In cases of doubt, the in dubio mitius 
principlee would point towards a limited interpretation of those rights in favour 
off  the remaining state sovereignty reflected in Article XX.24° If the chapeau is 
too reflect a balance of rights and obligations, "substantive rights" such as tariff 
bindingss or expectations of market access should not be given preference a 
prioripriori  over the right to invoke an exception. A presumption against PPM-based 
measuress would therefore seem inappropriate. 

(ii)) Exception grounds and Means-Ends Tests 

Ass observed above, the text of Article XX does not exclude the 
possibilityy of extrajurisdictional resource protection or the targeting of behav-
iourr abroad through trade restrictions. The Appellate Body inn US-Shrimp-Turtle 
leftt open the question of whether there is an 'implied jurisdictional limitation' in 
Articlee XX(g), and noted that in the case before it, there was a "sufficient nexus" 
betweenn the migratory and endangered species involved and the United States 
forr the purposes of Article XX(g). One may actually wonder why one should 
bee looking for inherent jurisdictional limitations in Article XX. In accordance 
withh the Lotus principle, one could suffice by observing that there are no 
expresss jurisdictional limits in Article XX(g), and there is no general rule of 
internationall  law governing the question of the location of resources protected 
byy trade restrictive measures. One would tend to assume that the same is true 
forr Article XX(b), although that would result in an incongruence with the SPS 
Agreement,, which is limited to the protection of life and health within the 
territoryy of the Member taking measures. The US-Shrimp-Turtle reports have 
clarifiedd that PPM-based measures targeting foreign government policies by 
makingg imports dependent upon them are not a priori  excluded from being 

2399 See e.g. Thailand-Cigarettes, para. 74: '[the objective of paragraphs (b) and (d) of Article XX is] to allow 

contractingg parties to impose trade restrictive measures inconsistent with the General Agreement to 

pursuee overriding public policy goals to the extent that such inconsistencies were unavoidable.' 
2400 Cf. Howse and Regan (2000) at 276. 
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coveredd by the exceptions in Article XX. On the contrary, the Appellate Body has 
assertedd that conditioning market access on the policies of exporting countries' 
governmentss is a 'common aspect of measures falling within the scope of the 
exceptionss in Article XX'. 

Itt is difficult to make general statements as to whether unilateral trade-
restrictivee measures based on PPMs will meet the means-ends tests in Articles 
(b)) and (g). It is clear from cases such as US-Tuna-Dolphin and US-Shrimp-
Turtle,Turtle, that the product targeted by a measure is not necessarily the same as 
thee resource or animal or human sought to be protected. 241 This also applies 
too product measures, such as an asbestos ban to protect human health. An 
interestingg question is whether the means-ends tests also require that there be 
aa relationship between the product targeted and the protection or conservation 
goal.. In the sphere of PPM-based measures, such a relationship is absent when 
WTOO Member A bans the imports of cars from Member B, because the latter 
doess not take measures to ensure that its fishermen do not kil l dolphins or 
turtles.. Such a measure would operate as a sanction. It would not seem impos-
siblee that such a measure could be found to be "necessary" or "relating to". 
However,, if unilaterally imposed, such a measure would appear to upset the 
balancee of rights and obligations of WTO Members and would accordingly not 
meett the standards of the chapeau. 

Thee means-ends requirements in paragraphs (b) and (g) of Article XX 
requiree a link between the measure and its goal. The relationship between a 
measuree and its goal is also part of the assessment of "relating to" in Article 
XX(g),, as the Appellate Body reports in US-Gasoline and US-Shrimp-Turtle 
show.. The means must be reasonably related to the ends; the means must not 
bee disproportionately wide in relation to the objective. The US-Shrimp-Turtle 
sagaa has made it clear that measures targeting foreign government policies by 
makingg imports dependent upon them can meet the means-ends tests. The 
contributionn made by the measure to the attainment of the policy goal is also 
onee of the factors to be taken into account in interpreting "necessary" in Article 
XX{d )) and XX(b), along with the importance of the objective and the impact on 
trade.1422 Up to now, no PPM-based measures have been assessed under Article 
XX(b).. However, it would not seem impossible that such a measure could be 
foundd to be "necessary". A thorny question is who is ultimately to decide upon 
thee importance of the objective. The Appellate Body has been deferential in this 
respectt in a dispute like EC-Asbestos. But it wil l face a more difficult situation 
whenn PPM-based measures are at issue. The Appellate Body will probably look 
forr multilateral instruments as indicators for an agreement on the importance 
off  the objective. Most thorny wil l be disputes involving local environmental 
problemss upon which littl e or no consensus exists, such as animal welfare. 

2411 See Charnovitz (1991). 
2411 See AB in Korea-Beef and in EC-Asbestos, respectively. 
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Althoughh the location of the resources protected in the first place seems 
relevantt to the interpretation of the exception grounds, it could also play a role 
inn interpreting the means-ends tests. It appears overly simplistic to state that the 
moree tenuous the nexus between the territory of the country taking the measure 
andd the location of the protection goal, the less likely it is that a measure wil l 
meett the means-ends tests. Sometimes, the absence of such a link will indeed 
bee reflected in the measure's lack of effectiveness in contributing to its desired 
objective.. This wil l especially be the case when the Member taking the measure 
importss only a small share of the product involved. But in other cases, there may 
bee a strong means-end relationship between the measure and its goal, even if 
thee protection goal is fully located within the exporting country. If a Member 
importss 95% of another Member's fur exports and prohibits the importation of 
furss from animals caught with leghold traps, the contribution to the attainment 
off  the environmental goal of the measure may be considerable.243 The means-
endss tests may accordingly be met. In a reverse situation, a PPM-based measure 
mayy aim to protect the importing country's territory against production spills, 
butt this wil l be ineffective because the product restricted by the measure is not 
(orr is hardly) exported to the country taking the measure. 

(iii )) The Chapeau 

Despitee the disputable value of the reference to Belgian Family 
Allowances,Allowances, it is submitted that the panel's point in US-Shrimp-Turtle was 
valid.2444 There is a difference between measures targeting government behav-
iourr by making imports dependent upon it, and measures targeting producer 
behaviour.. Measures justified under Article XX do not necessarily or commonly 
prescribee policies to be adopted by the authorities of exporting Members, as 
thee Appellate Body suggests. It is normally not states that trade, but private 
importerss and exporters. It is quite obvious that a producer or exporter must 
ensuree that the importing country's requirements are met by its product if it 
wishess to sell its product on the importing country's market. In principle, this 
iss also true for the requirements set by the importing country regarding the 
wayy the product has been produced. The importing country is not telling the 

Althoughh the actual effect will depend on the extent to which exports are diverted to other countries. 

BelgianBelgian Family Allowances concerned a levy, not a regulatory measure, that was primarily assessed under 

thee Most-Favoured Nation requirement, not National Treatment. Article XX was not even mentioned. 

Moreover,, there was no relationship whatsoever between the policy in the exporting country and the 

importedd products charged. This panel report would therefore appear to be only marginally, if at all, 

relevantt to the assessment of environmental PPM measures under Article III . According to Hudec 

(2000)) at 1 (manuscript), the report in Belgian Family Allowances is often mistakenly cited as the 

foundationn of the "product-process doctrine". 
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producerr in the exporting country how to produce; only how to produce if it 
wishess to compete on its market. It is quite another thing for the importing 
countryy to make access to its market dependent upon whether the authorities in 
thee exporting country determine how their producers produce. 

Measuress targeting foreign policies by making imports dependent on poli-
ciess of the exporting country's government treat goods on the basis of their 
origin.. Producers in the exporting country may see the market access of their 
productss denied by the importing country because of their origin, even if they 
fullyy comply with the importing country's PPM requirements. Such measures 
wil ll  accordingly more easily lead to unjustifiable or arbitrary discrimination than 
measuress that target producers by making imports dependent on production 
methods,, irrespective of product origin. It is submitted that unilateral PPM-
basedd measures making imports dependent upon the adoption of certain poli-
ciess by governments may endanger the multilateral trading system, because 
aa proliferation of such measures could lead to mutually incompatible policy 
demands.. Such a development could thus endanger the balance of rights and 
obligationss which the chapeau is intended to preserve. This is not to say, as the 
panell  did, that measures targeting governments are per se outside the scope of 
possiblyy justifiable measures under Article XX. The Appellate Body was correct 
inn noting that there is no basis in the text of Article XX to exclude certain 
typess of measures a priori  from justification under Article XX. A country-based 
approachh may sometimes be unavoidable. However, the discrimination that such 
ann approach implies arguably needs to be justified by particular circumstances. 
Thee present author submits that the Appellate Body was right in suggesting that 
whetherr it is acceptable to make imports conditional on foreign governments' 
policiess is a matter to be assessed under the chapeau. However, it is submitted 
thatt the Appellate Body could have made it clearer that PPM-based measures 
targetingg governments should only be the last resort; PPM-based measures 
targetingg producers are preferable in terms of the chapeau, as they endanger the 
tradingg system much less than measures targeting governments. 

Couldd the balance of rights and obligations as reflected in the chapeau to 
Articlee XX be tilted by the absence of a "nexus" between the location of the 
resourcess protected and/or the behaviour targeted on the one hand, and the 
Memberr taking the measure on the other? The danger identified by the Appel-
latee Body of eroding or rendering naught the market access rights negotiated 
inn the WTO Agreement seems most apparent when unilateral measures are 
takenn in order to address an environmental problem located completely within 
thee jurisdiction of the exporting country, without any transfrontier effects. For 
example,, a trade restriction in order to address a local animal welfare problem 
inn the exporting country. A number of approaches have been proposed to argue 
thatt PPM-measures may even be acceptable in such cases, such as a 'new 
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effectss doctrine',145 "universal jurisdiction",246 and "affirmative duties" of states 
too contribute to the protection of the environment outside their territory.247 This 
mayy in principle include trade policies. The idea is that by importing products 
producedd with an environmentally harmful PPM, the importing country is 
contributingg to the harm caused. The US in Tuna-Dolphin II seems to have 
madee a claim along the lines of affirmative duties, arguing that its measures 
weree taken in order to ensure that activities within its jurisdictional control 
(i.e.. the importation and consumption of tuna in the US market) do not cause 
damagee to the environment of other states or areas beyond the limits of national 
jurisdiction.248 8 

Suchh approaches would only be relevant, it seems, when PPM-based mea-
suress addressing environmental problems located within the jurisdiction of the 
exportingg Member were presumed to upset the balance of rights and obligations 
betweenn Members and not to meet the standards in the chapeau. However, the 
currentt author submits that such a presumption is nott warranted by the text 
off  the chapeau in its context and in the light of its object and purpose. The argu-
mentt usually invoked for a presumption that Article XX simply prohibits PPM-
basedd measures is that of the "slippery slope" of "green protectionism", which 
mayy moreover be extended to PPMs relating not to environmental problems, but 
ratherr to labour and human rights standards. However, the current author does 
nott regard this policy argument as a convincing basis for a legal presumption 
againstt this kind of measure. A case-by-case and rigorous application of the 
requirementss in Article XX GATT wil l arguably suffice to avoid this "slippery 
slope".. Such application may in many cases lead to findings against PPM-based 
measures,, but that is not the same as a blanket presumption against them. 
Evenn PPM-based measures targeting environmental problems in the exporting 
countryy could in theory meet the standards of the chapeau. 

Finally,, the extent to which international agreement (in some form) exists on 
thee environmental issue at stake will play an important role in the interpretation 
off  the disciplines in Article XX, especially the chapeau. This role is not confined 

2455 Encompassing not only international physical externalities but also 'non-physical externalities' or 

'psychologicall  or  preservation spillovers', i.e., moral outrage in the importin g country caused by local 

productionn and catching methods in the exporting country. Nollkaemper  (1998) at 194. The link with 

moralit yy raises the issue of the possible applicabilit y of Articl e XX(a), which has not yet been invoked 

andd is not further  discussed here. In fact, a Member taking PPM-based measures to protect animal 

welfaree outside its jurisdictio n may have to invoke paragraph (a), as its protection goal may not qualify 

underr  paragraph (b) or  (g). 
2 466 Jansen and Lugard (1999) at 534. 
2477 Arguably, Principl e 2 of the Rio Declaration requires states to prevent all activities under  their  jurisdic -

tionn that cause harm to other  states or  the commons. Nollkaemper  (1998) at 199. 
2 488 US-Tuna-Dolphin II, unadopted, para. 3.18. 
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too the few multilateral environmental agreements that explicitly provide for 
tradee measures. The extent to which international agreement exists or is being 
soughtt on any environmental issue may be a decisive criterion for the room 
forr unilateral measures under Article XX GATT. The Appellate Body and the 
implementationn panel in US-Shrimp-Turtle suggested that in order to address 
somee environmental problems, unilateral measures may only be taken pending 
negotiationss on a multilateral approach: 

[I]n[I]n  a context such as this one where a multilateral agreement is clearly to he 
preferredpreferred and where measures [...J may only be accepted under Article XX if they 
werewere allowed under an international agreement, or if they were taken further to 
thethe completion of serious good faith efforts to reach a multilateral agreement, the 
possibilitypossibility to impose a unilateral measure [...J is more to be seen, for the purposes of 
ArticleArticle XX, as the possibility to adopt a provisional measure allowed for emergency 
reasonsreasons than as a definitive "right"  to take a permanent measure.2* 9 

Althoughh the difference between a right to take a permanent measure and 
aa possibility to take a provisional measure can be disputed, this shows the 
importancee that multilateral approaches may have in interpreting Article XX 
GATTT when assessing unilateral measures. 

5.4.11 PPM-Based Measures and the SPS and TBT Agreements 

Thee definitions in the SPS Agreement make it clear that SPS 
measuress are applied to protect human, animal or plant life or health within the 
territoryterritory of the Member taking the measure. Thus, there is no question of the 
protectionn of extraterritorially located resources under the SPS Agreement. That 
doess not in itself mean that SPS measures cannot be based on PPMs, or cannot 
targett health or life risks caused by production processes abroad. Indeed, the 
definitionn of an SPS measure explicitly states that SPS measures include 'inter 
aliaalia [...] processes and production methods; [...]'. However, these risks must 
threatenn the domestic human, animal or plant population of the Member taking 
thee measure, so PPM-based SPS measures wil l in the majority of cases be 
product-related.. The only scenario in which the SPS Agreement could possibly 
coverr a non-product-related PPM-based measure would seem to be when the 
measuree targets a foreign PPM that threatens the life and health of humans, 
animalss or plants in the state taking the measure not through the product but 
directly,, e.g. through transboundary poisonous gases caused by the PPM. 

Thee definitions of the SPS Agreement cover measures to protect human lif e 
andd health from risks arising from foods, beverages and foodstuffs,250 measures 

249Panell  in US-Shrimp-Turtle Implementation, para. 5.88. 
2500 Annex A SPS Agreement, Articl e i(b). Emphasis added. 
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too protect animals and plants against risks arising from the entry, establishment 
orr spread of pests, diseases, and organisms carrying or causing diseases,151 

measuress to protect humans against risks arising from diseases carried by 
animals,, plants or products thereof or from the entry, establishment or spread 
off  pests, and, finally, measures preventing and limiting other damage from 
thee entry, establishment or spread of pests.J'2 The only possibility for accom-
modatingg non-product-related PPM measures under these definitions would be 
byy reference to measures addressing risks and damage caused by the entry, 
establishmentt or spread of pests or diseases. But the scenario of a foreign PPM 
threateningg life or health or causing damage in the territory of the Member 
takingg the measure by contamination through e.g. poisonous gases would not 
bee covered by the words "pests" or "diseases". Thus, the only possibility of 
coveringg a non-product-related PPM-based measure would seem to be a measure 
addressingg a PPM that causes a pest or disease to spread into the territory of the 
Memberr taking the measure, but which does not travel with the product. 

Thee SPS definitions further include 'packaging and labelling requirements 
directlyy related to food safety'. This would seem to include the possibility of an 
SPSS measure requiring a label indicating a non-product-related PPM. However, 
whatt exactly is meant by the limitation 'directly related to food safety' is as yet 
unclear.. For instance, is a requirement to indicate on the label whether a product 
hass been produced with genetically modified ingredients 'directly related to food 
safety'? ? 

Thee TBT Agreement is silent on the location of the resources whose protec-
tionn is sought. However, it does contain a limitation in its definitions. The defini-
tionn of a mandatory "technical regulation" uses the words 'document which 
layss down product characteristics and their related processes and production 
methodss [...] It may also include or deal exclusively with [...] marking or labelling 
requirementss as they apply to a product, process or production method.' A 
voluntaryy standard, on the other hand, is a 'document [...] that provides [...] 
rules,, guidelines or characteristics for products or related processes and produc-
tionn methods'.*" Thus, "technical regulations" are only covered by the TBT 
Agreementt if they lay down PPM requirements that are "related" to product 
characteristics.. However, looking at the text of the definitions, there would seem 
too be no doubt that labelling requirements which refer to "non-product-related" 
PPMss are covered by the TBT Agreement. It has nevertheless been argued 
thatt the first sentence of these definitions overrides the second sentence, to 
thee effect that the limitation of the coverage of the TBT Agreement to product-
relatedd PPMs also applies to the modes listed in the second sentence, such as 

*5'' Annex A SPS Agreement, Article i{a). 
1511 Annex A SPS Agreement, Article i(c) and (d), respectively. Emphasis added. 
2533 Definitions in Annex 1 TBT. 
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labellingg requirements.254 Most authors seem to favour a restricted scope of the 
TBTT Agreement as covering only measures based on product-related PPMs.255 

However,, it is submitted that the differences in wording between "or their 
related""  in the definition for mandatory measures, "or related" in the definition 
forr voluntary standards, and the absence of the word "related" in the second 
sentencee of both definitions dealing with labelling requirements should have a 
conclusivee meaning. It is not warranted by the text to argue that the whole of 
thee TBT Agreement, including the parts of the definitions that address labelling, 
onlyy covers national measures based on product-related PPM requirements. 

Thee history of the TBT Agreement does not provide conclusive evidence of 
thee precise meaning of the word "related" in the definitions, and also shows that 
thee question to what extent PPMs should be covered by the TBT Agreement has 
noww been contentious for some 25 years.1'6 The fact that 'or their related' was 
insertedd in the technical regulations definition indicates that the TBT Agree-
mentt was intended to discipline only a narrow group of mandatory PPM-based 
measures,, not including non-product-related PPMs. However, the fact that the 
secondd sentence of the definitions of "technical regulations" and "standards" 
containedd a broader reference to PPMs which was not discussed throughout 
thee negotiations, suggests that labelling requirements referring to non-product-
relatedd PPMs, both mandatory and voluntary, may well have been intended to be 
withinn the purview of the TBT Agreement. A clarification by the WTO Members 
off  the scope of the TBT Agreement in terms of production and processing 
methodss is called for/57 However, this is a politically highly contentious issue, 
andd no progress in this respect has so far been made. The first and second 
Trienniall  Reviews of the TBT Agreement did not address the PPM issue.158 

However,, in June 2001, it was decided to start a discussion on labelling in the 
TBTT Committee which would include the PPM issue. 

2544 Appleton (1997a) at 93 in footnote }6 cites a WTO official who stated that during the Uruguay Round 

negotiations,, the second sentence was never treated as a stand-alone provision. 
1555 Appleton (1997a) at 93 asserts that this is the generally accepted view, referring to Schultz (1994), Rege 

(1994),, and Volker (1995) at 286-7. Petersmann (1993a) at 68-69 appears to leave open the question 

off  "related". 
1566 WTO document WT/CTE/W/10 (G/TBT/W/11), 'Negotiating History of the Agreement on Technical 

Barrierss to Trade with Regard to Labelling Requirements, Voluntary Standards, and Processes and 

Productionn Methods Unrelated to Product Characteristics'. 
1,77 See on PPMs and labelling specifically, Abdel Motaal (1999}, and Swiss paper, G/TBT/W/162. 
1588 See WTO documents G/TBT/5 and G/TBT/9 (triennal reviews). 
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5.55 Concluding Remarks 

Thee main WTO disciplines relevant to trade-related non-fiscal 
environmentall  measures have been examined in this Part. These are Articles 
111:4,, XI, and XX of the GATT, and the TBT and SPS Agreements. The major 
developmentss in the interpretation of these disciplines are briefly summarised 
here. . 

Afterr EC-Asbestos, "likeness" in Article 111:4 *s a potentially and traditionally 
widee concept. This may lead to increasing challenges under this provision. 
However,, the same case has suggested that the concept of "less favourable treat-
ment""  may provide enough flexibility  to avoid all sorts of regulatory measures 
beingg found to be in violation of Article 111:4 a nd imposing on the regulating 
Memberr the burden of justifying them in terms of Article XX. At least with 
regardd to "dejure neutral" measures, it appears to be no longer sufficient for a 
complainantt to show that one imported product is being treated less favourably 
thann one "like" domestic product. In any event, in most cases, dejure neutral 
measuress may be expected to be covered by the SPS or TBT Agreement, and 
assessedd accordingly. However, the relationship between the GATT and the TBT 
Agreementt is not yet clear, and any assessment under either or both wil l also 
dependd on the claims made by the complainant. More generally, the scope 
andd burden of proof of the disciplines in the TBT Agreement still need clarifica-
tion.. Such clarification has been provided for the SPS Agreement in a number 
off  dispute settlement reports, which clarify that the SPS Agreement imposes 
discipliness extending beyond the GATT. 

Inn principle, Article XI covers non-fiscal "border measures" and Article 111:4 
coverss internal regulatory measures. Nonetheless, a border measure may be 
coveredd by Article II I  through the Note Ad Article III . According to the panel 
inn EC-Asbestos, in order to be covered by the Note Ad Article III,  the internally 
appliedd measure does not have to be the same as the border measure; an import 
prohibitionn may be covered as enforcing an internal production prohibition. 
However,, that does not necessarily mean that domestic production requirements 
cann be enforced at the border by import restrictions and be covered by Article 
III .. In order to be covered by the Note Ad Articlee III,  the result for the competi-
tivee conditions of foreign products must be the same as for that of domestic 
products.. This is obviously not the case when the importation of a product (tuna) 
iss prohibited due to the enforcement of a domestic production requirement for 
tunaa fishermen. Such measures are not covered by the Note Ad Article III 
andd wil l be assessed under Article XI. An origin-neutral measure based on a 
productionn method, e.g. a sales prohibition on products produced in a certain 
way,, may be enforced by a border measure and be covered by the Note Ad Article 
III .. However, in order to check whether the PPM requirement is being met by 
thee product, the importing Member wil l arguably need to resort to labelling or 
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certificationn requirements. If those are not imposed upon domestic products this 
mayy cause National Treatment problems under Article III . 

Violationss of Article III or XI may be justified under Article XX GATT, which 
hass been interpreted in a number of important trade-environment disputes. 
Thiss provision in its subparagraphs imposes requirements as to the legitimate 
objectivee sought and the relationship between means and ends, as well as 
aa general "reasonableness" requirement in its chapeau. Although the "neces-
sary""  requirement in paragraph (b) has traditionally been a major obstacle 
inn justifying health protection measures, EC-Asbestos suggests a more deferen-
tiall  approach to that requirement. "Relating to" in paragraph (g) has been 
interpretedd in US-Gasoline and US-Shrimp-Turtle as requiring a substantial 
andd reasonable relationship between means and ends. Paragraph (g) moreover 
imposess the requirement 'made effective in conjunction with restrictions on 
domesticc production or consumption', which has been interpreted as a test 
off  "even-handedness" between domestic and import restrictions. Under the 
chapeau,, the reasonableness of the application of the measure is assessed, which 
involvess looking at whether the right to invoke exceptions is being abused and 
balancingg the right to do so with the substantive rights of the complainant. 
Inn US-Gasoline and US-Shrimp-Turtle, similar arguments playing a role in the 
means-endd requirements also seem to have influenced the interpretation of the 
chapeau.. This raises the question to what extent there is a double test in Article 
XX,, and whether the means-ends requirements and the chapeau may become 
increasinglyy conflated. Such conflation would imply that the difference between 
thee measures as such and their application are not vital. 

Itt is indisputable that both the SPS and the TBT Agreements allow WTO 
Memberss to challenge other Members' measures even if these are non-discrim-
inatory.. While the SPS Agreement lays down disciplines for sanitary and 
phytosanitaryy measures that may be border or internal measures, the TBT 
Agreementt specifically concerns Members' internal technical regulations. Both 
Agreementss signify a step in the WTO from rules based on non-discrimination 
too a trade obstacle test. However, the obstacle test is qualified in both Agree-
ments;; to put it simply, only "unnecessary" trade obstacles are prohibited. While 
thee "unnecessary obstacles" test is the central obligation of the TBT Agreement, 
withh other provisions essentially coming down to notification requirements, 
thee set of disciplines to be met by a measure in the SPS Agreement is more 
elaborate.. That Agreement contains, inter alia, a further elaboration of the 
"necessity""  requirement as 'not more trade-restrictive than required to achieve 
thee appropriate level of protection, taking into account technical and economic 
feasibility'' (Article 5.6), detailed provisions regarding the risk assessment upon 
whichh an SPS measure is to be based {Articl e 5.1 to 5.4), and an obligation 
too avoid arbitrary or unjustifiable distinctions in the levels of protection consid-
eredd appropriate in different situations, i.e., a requirement of consistency of 
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aa Member's SPS measures. Both the TBT and SPS Agreements refer to inter-
nationall  standard-setting. Simplifying these references, they essentially come 
downn to preferential treatment under the TBT and SPS disciplines of measures 
basedd on relevant international standards. 
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