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CHAPTERR 6 PROHIBITIONS, JUSTIFICATIONS AND CONDITIONS 

6.11 Typologies, Scope and Nature of the Prohibitions 

Articlee 28 EC prohibits quantitative restrictions on imports and 
alll  measures having equivalent effect. Article XI GATT proscribes prohibitions 
orr restrictions on imports (or exports) made effective through quotas, import or 
exportt licences or other measures. Article 111:4 GATT prohibits the less favour-
ablee treatment of imported products in comparison to like domestic products 
inn respect of internal regulatory measures affecting their sale, offering, distri-
bution,, transport and use. The TBT Agreement essentially prohibits unneces-
saryy trade obstacles created by technical regulations, and the SPS Agreement 
-throughh an elaborate set of disciplines- seeks to ensure that (phyto-)sanitary 
measuress are applied only to the extent necessary and are based on scientific 
principles.. Moreover, both Agreements stimulate the recognition of equivalent 
standardss and the use of international standards in their respective fields of 
application. . 

Thee preceding Chapters have addressed the essential questions of what 
measuress are covered by the disciplines in the relevant EC and WTO provisions, 
andd what these disciplines actually prohibit. The answers to these questions 
determinee the extent to which the relevant rules of the EC and the WTO 
potentiallyy limi t domestic authority to regulate environmental and health prob-
lems.. First of all, the coverage of the disciplines determines whether a national 
measuree falls within or outside the disciplines. The coverage depends on the 
typologiess used in the relevant provisions to designate the measures disciplined. 
Secondly,, the nature of the disciplines themselves is equally important in deter-
miningg which measures are disciplined and which measures are not. A rule 
off  non-discrimination or one against protectionism is relative: it disciplines the 
treatmentt of imported goods relative to that of domestic goods, but it does 
nott extend to non-discriminatory and non-protectionist measures. A prohibition 
off  trade obstacles, on the other hand, is absolute in that it applies regardless 
off  whether there is domestic production of the products at issue. It therefore 
alsoo covers non-discriminatory and non-protectionist measures, inviting their 
justificationn according to the relevant provisions and the conditions attached 
whichh will be discussed hereafter. It is not surprising that the coverage of 
thee prohibition and the typology of the measure are more important when the 
prohibitionn is absolute (trade obstacles) than when it is relative (discrimination). 

6.1.11 Typologies and Nature of the Prohibitions 

Thee EC Treaty contains only one basic provision regarding 
import-restrictivee measures of a non-fiscal nature, i.e. Article 28 EC. However, 
thee interpretation of this unitary provision by the Court of Justice has resulted in 
att least one important typological qualification. The Court focused its attention 
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onn the typology of national measures by introducing in Keck a separate test for 
"sellingg arrangements" which fall outside the scope of Article 28 if they are non-
discriminatory.. In Keck, the Court also represented its earlier interpretations of 
Articlee 28 as a prohibition of unjustified trade obstacles, applying essentially 
too product requirements. Thus, after Keck, one might be tempted to conclude 
thatt an obstacles test applies to product requirements and a discrimination test 
appliess to selling arrangements.1 However, the range of measures covered by the 
widee Dassonville formula for interpreting Article 28 is not exhausted by these 
twoo notions. According to the Court's case-law, a "third category" of national 
measuress that are neither product requirements nor selling arrangements in 
principlee falls within the obstacles test of Dassonville.1 It has been argued above 
thatt the Keck limitation should also apply to "third category" measures.3 

Thee typologies for non-fiscal trade barriers in the WTO Agreements are 
muchh more complicated. GATT Article XI prohibits the institution or mainte-
nancee of'prohibitions or restrictions other than duties, taxes or other charges, 
whetherr made effective through quotas, import or export licences or other meas-
ures,, [...] on the importation (or exportation) of any product [...]'. Article 111:4 
prohibitss the treatment of imported products less favourable than that accorded 
too like domestic products in respect of'all laws, regulations and requirements 
affectingg their internal sale, offering for sale, purchase, transportation, distribu-
tionn or use'. Thus, the coverage of Article 111:4 plainly covers measures that 
wouldd be denominated "selling arrangements" as identified by the European 
Courtt of Justice in the EC context. The TBT Agreement defines a technical 
regulationn as a 'document which lays down product characteristics or their 
relatedd processes and production methods, including the applicable administra-
tivee provisions, with which compliance is mandatory'. Finally, the SPS Agree-
mentt defines a sanitary or phytosanitary measure as a measure applied to protect 
animall  or plant life or health from risks of pests and diseases, to protect human 
orr animal life or health from food-borne risks, to protect human life or health 
fromm animal and plant diseases and pests, or to prevent or limi t other damage 
fromm pests. 

Thee history of the interpretation of both the EC and the GATT/WTO provi-
sionss regarding the liberalisation of trade in goods reflects the profound ques-
tionn whether such provisions should only prohibit the discriminatory or protec-
tionistt measures of their members, or whether they should rather go further 
andd discipline measures that pose obstacles to trade, regardless of whether they 
discriminatee against imports or protect domestic production. When a prohibi-

11 As possibly qualified by a market access requirement, see Section 6.1.2. 
22 An example is a restriction on the use of certain goods, e.g. the use of cars during rush hours or on 

Sundays. . 
33 See Section 3.1.2. 
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tionn of discrimination is taken to include "material", "indirect" or "de facto" 
discrimination,, trade liberalisation rules discipline national regulatory powers 
too a greater extent than when only facial, direct or dejure discrimination is 
prohibited.. The introduction of a prohibition of trade obstacles stretches the 
reachh of trade liberalisation commitments into national regulatory powers even 
further.. Logically, the more intrusive an approach is taken in the interpretation 
off  the provisions at issue, the more acutely the need arises to accommodate the 
legitimatee regulatory objectives of the members. This can be done by limiting 
thee scope of the basic prohibitions, e.g. by typological qualifications. It can 
alsoo be done through accepting justification grounds for measures that would 
otherwisee violate the prohibitions. The justifications and conditions attached to 
theirr acceptance are discussed infra in Sections 6.2 and 6.3. 

Ass is apparent from this work, Article 28, the key provision of the EC Treaty, 
wass interpreted by the European Court of Justice in Dassonville as a prohibition 
off  trade obstacles covering a wide range of measures, enabling in principle 
thee challenging of all kinds of measures not discriminating against imports 
orr protecting domestic producers, and not specifically directed at limiting 
importss either. By contrast, GATT Article 111:4 centres on a prohibition of 
discrimination,, and Article XI only prohibits measures specifically prohibiting 
orr restricting imports {or exports). Although such measures are not necessarily 
discriminatoryy or protective, as they may also apply in the absence of domestic 
productionn of similar or competitive products, they are only prohibited by Article 
XII  if specifically directed at limiting imports. 

However,, the description of the EC regime as essentially based upon an 
"obstacless test" and the GATT regime as essentially based upon a "discrimina-
tionn test" and a prohibition of specific import restrictions must be qualified. In 
thee EC, the Court of Justice has never applied the obstacles test with full rigour 
too pricing measures, but rather a discrimination or protection test. Moreover, it 
hass made an important qualification to the "obstacles test" in Keck, according 
too which non-discriminatory "selling arrangements" are outside the scope of 
Articlee 28. This discrimination test appears in turn to be qualified by a prohibi-
tion;; if selling arrangements completely bar the market access of imported 
products,, they may be covered by the prohibition of Article 28 after all, even if 
theyy are non-discriminatory (i.e. equally barring the market access of domestic 
products).44 Finally, the Court has limited the scope of Article 28 by ruling that 
itt does not cover measures whose trade effects are too remote or uncertain.5 

Strictlyy speaking, measures hindering trade but justified by a "mandatory 
requirement""  also fall outside the ambit of Article 28. However, following the 
Court'ss approach, this study treats "mandatory requirements" as justifications 

44 See Section 6.1.2. 
55 In cases such as C-379/92 Peralta. 
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forfor infringements of Article 28 rather than as limitations to the coverage of the 
Articlee 28 prohibition.6 

Underr the WTO rules, internal regulatory measures not specifically directed 
att imports are not in violation of GATT rules as long as they do not discriminate 
orr protect, even if they result in barring market access. However, within the 
GATTT framework, additional disciplines to address non-discriminatory technical 
regulationss were proposed as early as in 1973. This resulted in the 1979 Tokyo 
Roundd Agreement on Technical Barriers to Trade (TBT). Article 2.1 of the 
19799 TBT Agreement prompted parties to ensure that technical regulations and 
standardss or their application would not have the effect of creating unnecessary 
obstaclesobstacles to international trade.7 The provision appears to date back to the 1973 
draft,, which was even before the European Court of Justice passed its judgment 
inn Dassonville.* It should be noted that the 1979 TBT Agreement was only 
bindingg upon the signatories, which were far fewer than the GATT contracting 
parties.. Moreover, the 1979 TBT Agreement had its own dispute settlement 
provisions.. However, after the Uruguay Round, the TBT Agreement was trans-
formedd into the current multilateral agreement that forms part of the "single 
undertaking""  of the WTO Agreements, and now it is compulsory for all of its 
Members.. The 1994 TBT Agreement also contains a prohibition of unnecessary 
tradee obstacles (Article 2.2). The SPS Agreement does not explicitly lay down an 
obstacless prohibition. Yet it applies to all sanitary and phytosanitary measures 
'whichh may, directly or indirectly, affect international trade' (Article 1.1 SPS), 
andd contains disciplines that go beyond a non-discrimination requirement that 
mayy be read as a qualified obstacles test much in the same way as that found 
inn the TBT Agreement. 

Thus,, while the prohibition of trade obstacles remains a centrepiece of the 
ECC regime on trade and environment, there are limits to its application, and for 
certainn types of measures, the prohibition is limited to discrimination (albeit in 
turnn probably qualified by a prohibition to prevent market access). At the same 
time,, while the GATT non-discrimination requirement of Article III is still one 
off  the major WTO disciplines, the TBT and SPS Agreements have introduced 
discipliness going beyond that test, including a prohibition of unnecessary trade 
obstacles. . 

Theyy are accordingly discussed as justifications in Section 6.2 infra. 

Emphasiss added. 

Thiss assertion is based on the account of the negotiations by Bernier (1982) at 199, and on GATT 

Activitiess publications from 1968 to 1979. 
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6.1.22 Recognition and Market Access 

Thee consequence of the obstacles test in the EC as laid down 
byy the Court of Justice in its Cassis de Dijon case-law is that products lawfully 
marketedd or produced in one Member State must be permitted market access in 
anotherr Member State unless there is a justification for refusing to do so. Thus, 
thee Court imposed the recognition of regulatory standards in other Member 
States,, with the burden on the importing Member State of proving why it does 
nott accept products conforming to those standards. In the EC, a complaint may 
bee limited to merely pointing at a potential trade obstacle. The basic disciplines 
inn the TBT Agreement also oblige Members to ensure that technical regulations 
aree not 'prepared, adopted or applied with a view to or with the effect of creating 
unnecessaryy obstacles to international trade'. "Unnecessary" is elaborated by 
referringg to a least trade-restrictiveness test and legitimate objectives (Article 2.2 
TBT).. This arguably amounts to a discipline similar to that in Cassis de Dijon: 
thee application of technical regulations to imported products is only acceptable 
whenn necessary for fulfillin g legitimate objectives. Hence, applying technical 
regulationss that are not necessary to fulfi l such objectives to imports would 
contravenee the TBT Agreement. A strict application of this discipline could 
eventuallyy lead to a de facto obligation of recognition. 

However,, there is a difference in the division of the burden of proof. While 
thee interpretation of Article 28 by the EC J presumes that a product lawfully 
producedd and marketed in one Member State conforms to requirements pursu-
ingg legitimate objectives, with the importing Member State needing to explain 
whyy the product does not conform to its particular requirements, the TBT Agree-
mentt does not make such a presumption. Article 2.7 TBT, read in combination 
withh Article 2.2 TBT, makes it clear that the TBT Agreement does not oblige 
Memberss to accept products lawfully produced and marketed in other Members. 
Evenn if the importing Member is satisfied that the exporting Member's regula-
tionss fulfi l the objectives that the importing Member's regulations seek, Article 
2.77 only obliges it to give positive consideration to accepting the equivalence 
off  foreign regulations, not to accept them. Thus, the TBT Agreement does 
nott impose the recognition of foreign technical regulations; it merely provides 
thee exporting Member with the possibility to complain that products lawfully 
producedd and marketed in its territory are subjected to requirements that result 
inn unnecessary trade obstacles. An exporting WTO Member will have to adduce 
aa prima facie case that this results in an unnecessary trade obstacle. Only if such 
aa prima facie case is made will the importing Member need to demonstrate that 
thee application of its technical regulation is necessary. 

Inn the SPS Agreement, Members are obliged to accept the SPS measures 
off  other Members as being equivalent, if the exporting Member objectively 
demonstratess that its measures achieve the importing Member's appropriate 

3" " 



TRADEE AND ENVIRONMENT IN THE EC AND THE WTO 

levell  of protection. Here again, the initial burden is on the exporting Member 
ratherr than on the importing Member. Thus, while imposing disciplines going 
beyondd non-discrimination requirements, and making a cautious start towards 
"mutuall  recognition", the TBT and SPS Agreements do not impose the market-
abilityy in one WTO Member of products lawfully produced and marketed in 
anotherr Member subject to justification for deviations, in the same way in which 
thee ECJ has imposed it in its interpretation of Article 28 EC. 

Differentt understandings of the concept of "market access" may cause confu-
sionn when applied in the EC and WTO contexts. Arguably, "market access" in the 
WTOO context means 'not being prevented by import restrictions from entering 
ann export market'. This simply means access to the territory of another Member. 
Withinn the GATT disciplines, market access is guaranteed principally by Article 
II  (most-favoured nation treatment with regard to inter alia 'rules and formalities 
inn connection with importation and exportation'), Article II (no tariffs above 
thee tariff bindings) and Article XI (no prohibitions or restrictions upon importa-
tion).. Once on the market, i.e. having paid the tariff applicable if any and having 
compliedd with customs formalities, the competitive conditions of imported prod-
uctss vis-a-vis domestic products are protected by Article III . However, Article III 
doess not guarantee market access as such. It only guarantees treatment which is 
noo less favourable for imported products as compared to domestic products with 
regardd to both fiscal and non-fiscal regulations that condition the sale, offering 
forr sale, distribution, etc. of the product. Thus, neither Article XI nor Article III 
guaranteess that imported products can actually be marketed in the importing 
country.. All that market access amounts to in the WTO context is getting a 
productt across the border and not being discriminated thereafter. That is not the 
samee as ensuring that the product can actually be offered for sale or be sold. 

Inn the EC, on the other hand, "market access" appears to be associated 
nott only with entering the territory of another Member State, but also with 
thee product not being prevented from actually being put on the market. That 
involvess a great deal more than merely passing customs formalities; it includes 
meetingg all sorts of product requirements and other internal regulatory require-
ments.. As the EC Commission puts it, 'placing on the market is the initial action 
off  making a product available for the first time on the Community market, 
withh a view to distribution or use in the Community'.9 Moreover, in order to 
bee marketed, a product must in most cases also be transportedd and distributed. 
Thee ECJ's reference to measuress preventing market access in Keck suggests 
thatt "market access" comprises even more than this. If a "selling arrangement" 
havingg the result that an imported product cannot be sold at all is caught by 
thee prohibition in Article 28 and needs justification, "market access" could be 
takenn to mean that a product should be able to pass all customs formalities, to be 

99 EC Commission (2000a), at 18. 
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marketed,, and to be sold. The concept could arguably be stretched even further, 
soo as to include all other internal prohibitions that are capable of making it de 
factofacto impossible for imported products to compete on the market. Examples are 
prohibitionss on registering, using, possessing or disposing of certain products. 
Inn other words, an extensive reading of the concept of "market access" would 
seemm to equal the absence of obstacles to trade in the sense of the Dassonville 
formula. . 

Articless XI and III GATT do not warrant a similar obstacles-based under-
standingg of "market access". All sorts of internal requirements that affect the 
marketing,, sale, use, transport or distribution of goods once they have entered a 
Member'ss territory are covered by Article III GATT and not by Article XI, even 
iff  they result in preventing the product at issue from being marketed, sold, used 
etc.. They are consequently subject to a non-discrimination requirement, and not 
too an obstacles requirement. This is even so when such requirements are applied 
att the border in the case of the imported product, as the Note Ad Article III 
makess clear.10 Thus, a prohibition to distribute or use a product does not need 
justificationn under GATT rules, while it does under EC rules. A prohibition on 
sellingg a product does not need justification under GATT rules, while it might 
underr EC rules (if the reference by the Court of Justice to market access in Keck 
hass a separate meaning, see infra). These differences are attenuated by the TBT 
andd SPS Agreements, to the extent that measures barring the market access of 
importedd products may be typified as technical regulations or SPS measures. 
Thee TBT and SPS Agreements go beyond the GATT rules by enabling WTO 
Memberss to seek market access, e.g. by disciplining non-discriminatory internal 
measures. . 

Inn the EC context, the typological reference to "selling arrangements" by 
thee Court of Justice in Keck has been criticised. Why should a ban on selling 
cigarettess from machines be excluded from the scope of Article 28, while a ban 
onn smoking in public places does fall within the scope of Article 28 and need 
justification?""  The same question can be posed when there is a restriction on 
thee sale of cars without a catalytic converter and a restriction on the use of 
suchh cars, respectively. There appears to be no logical explanation for applying 
aa preliminary non-discrimination test to selling arrangements, while treating 
"thirdd category measures", i.e. measures that regulate neither product require-
mentss nor selling arrangements, as covered by the obstacles test and requiring 
justification,, whether they are discriminatory or not. In addition to creating 
uncertaintyy by introducing the term "selling arrangements", the Court was 

100 In EC-Asbestos, for instance, an internal prohibition on the manufacture, sale, offering for sale, and use 

off  asbestos was applied at the border by means of an import prohibition. It was covered by Article III and 

nott XI, even if completely barring market access for the imported product. 

""  Weiler (1999) at 372. 
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somewhatt unclear in Keck as to the role to be played by "market access". The 
Courtt left it open whether its statement on selling arrangements preventing 
markett access in paragraph 17 should be seen as a stand-alone requirement or 
ratherr as flowing from the non-discrimination test in paragraph 16. It has been 
arguedd that as selling arrangements that are non-discriminatory in law and in 
factt may prevent market access altogether, there is indeed a separate market 
accesss requirement, failing which the measure at issue wil l need to be justified.12 

Thee current author supports this view. 
Thee discontent with the Court's typology of "selling arrangements" and the 

lackk of clarity as regards the role played by market access have led to proposals to 
applyy a more general "market access test" to Article 28 EC. Under such a test, de 
jurejure discriminatory measures always need justification. Arguably, the same goes 
forr product characteristics, even if they are dejure equally applicable to domestic 
andd imported products, because they per se prevent products lawfully produced 
andd marketed elsewhere but not conforming to the product requirement, from 
beingg marketed.'3 Other non-discriminatory measures that substantially impede 
accesss to the market (including the extreme case of preventing market access 
altogether)) breach Article 28 and need justification.14 Some have coupled a 
proposedd general market access test to a proposal to drop the reference to 
"sellingg arrangements".'5 The test would hence also apply to "third category 
measures""  such as restrictions on the distribution, transportation, registration, 
use,, and disposal of goods. It has also been proposed to limi t the market access 
testt to a requirement that justification is only needed for those measures that 
preventt market access altogether, rather than for all those measures substantially 
restrictingg market access.'6 

Thus,, according to these proposals, when discrimination is found, justifica-
tionn is always needed. However, the content of the discrimination test in some 
proposalss is confined to dejure discrimination, while in others it includes de 
factofacto discrimination.'7 The main question that remains is what to do with those 
measuress impeding trade that are difficult or impossible to tackle on the basis 

122 Barnard (2001) at 48; Eeckhout (2000); Weatherill (1996). 

''' AG Jacobs in Case C-412/93 Lcclcrc-Siplec, para. 44. 
144 Barnard (2001) at 52; cf. Weatherill (1996), Chalmers (1994) at 401, and AG Jacobs in Case C-412/93 

Leclerc-Siplcc,Leclerc-Siplcc, paras. 41-47 of his opinion. 

'55 Weiler (1999) at 372; Weatherill (1996). 
166 Weiler (1999) at 372-73, regards this market access rule as a 'special rule of free movement', which 

complementss a 'general rule of free movement' that stipulates that national provisions that are discrimi-

natoryy in law or in fact need justification. 
177 Weatherill (1996) and AG Jacobs in Case C-412/93 Lcclcrc-Siplec propose a dejure test, while the Court 

itselff  in Keck applies a dejure and de facto test, which Weiler (1999) appears to endorse as a general 

rule. . 
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off  a discrimination test? Of course, the group of remaining measures is larger 
whenn only dejure discrimination is prohibited than when de facto discrimination 
iss included. In any event, when no discrimination is found, "market access" 
playss a predominant role in the proposed tests, determining whether non-
discriminatoryy measures need justification or not. Again, "market access" in 
suchh tests is understood in the wide sense of being able to access a Member 
State'ss territory, to be transported, distributed, marketed, offered for sale, sold, 
andd possibly even used and disposed of. The rationale behind market access tests 
iss the objective of an internal market: 

IfIf  an obstacle to inter-State trade exists, it cannot cease to exist simply because 
anan identical obstacle affects domestic trade. [...]from the point of view of the Treaty's 
concernconcern to establish a single market, discrimination is not a helpful criterion: from 
thatthat point of view, the fact that a Member State imposes similar restrictions on 
thethe marketing of domestic goods is simply irrelevant. The adverse effect on the 
CommunityCommunity market is in no way alleviated; nor is the adverse effect on the economies 
ofof the other Member States, and so on the Community economy.l8 

Itt is recalled that achieving an internal market is not an objective or instrument 
off  the WTO. Nevertheless, the question what to do with measures that impede 
trade,, but are difficult to tackle on the basis of a non-discrimination test, has also 
presentedd itself in the WTO context. It has been suggested that a combination of 
aa prohibition of non-discrimination and of preventing market access as seen in 
thee EC reflects the GATT situation.19 However, this argument is based on a wide 
readingg of Article XI GATT that is nott reflected in its wording or interpretation, 
andd is arguably not warranted by the structure of the GATT obligations in 
Articless XI and III. 20 Moreover, surprisingly, the wide interpretation of Article 
XII  GATT is deduced from the panel report in the EC-Hormones case, which did 
nott address the European hormone beef ban under Article XI, but under the 
SPSS Agreement.11 The SPS and TBT Agreement indeed go beyond the GATT 
inn disciplining non-discriminatory measures. However, from that fact alone one 

AGG Jacobs in Case C-412/93 Ltclerc-Siplcc, paras. 39-40. 
199 Weiler {1999) at 356. 
200 According to Weiler, Article XI in principle prohibits not only quotas but also 'measures the effect of 

whichh is to prevent, like a quota, access to the market', unless such measures are justified. In his view, 

'[a]nyy measure effectively preventing an imported product from being put into the stream of commerce 

[...]]  would be caught by the prohibition' in Article XI . Ibid, at 356. 
211 Ibid, at 374: 'The GATT until recently never took seriously its own Article XI and the prohibition 

containedd therein. [...] it was rare to challenge non-discriminatory quantitative restrictions even where 

thosee totally barred access of imported products to a domestic market. [...] Hormones represents the 

bendingg of the GATT towards the obstacles rationale of the EC.' 
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cannott infer a wider reach of GATT Article XI. On the contrary, further-reaching 
obligationss were negotiated precisely within the confines of the SPS and TBT 
Agreements,, not the GATT. It would seem that the wider obligations on non-
discriminatoryy trade obstacles in these Agreements were not intended to widen 
thee prohibitions in the basic GATT provisions. 

6.22 Justifications for Measures Otherwise Infringing 
Prohibitions s 

6.2.11 Justification Grounds 

Thee exceptions provision in the EC Treaty, Article 30 EC, refers 
too 'prohibitions or restrictions [...] justified on grounds of [...] the protection of 
healthh and life of humans, animals or plants', and Article XX GATT refers in 
paragraphh (b) to 'measures [...] necessary to protect human, animal or plant life 
orr health' and in paragraph (g) to 'measures [...] relating to the conservation 
off  exhaustible natural resources [...]'. When comparing Articles 30 EC and XX 
GATT,, the first thing that strikes one is that the exception of protecting exhaust-
iblee natural resources in Article XX(g) is not included in Article 30 EC. As 
thee drafters of the EC Treaty, and in particular of Article 30 thereof, clearly 
hadd the text of Article XX GATT before them, one wonders why that ground 
forr an exception was omitted. Perhaps one of the answers is that exhaustible 
naturall  resources were partially covered by the ECSC and Euratom treaties. 
Probablyy more importantly, to allow trade restrictive measures to be justified 
underr Article 30 would have opened the door to economic considerations in that 
provision.. Article 30 was not intended to cater for purely economic considera-
tions,, as the Court subsequently consistently held.22 In an internal market, the 
freee movement of production factors should in principle include that of raw 
materials.. One of the objectives of the Community environmental policy is the 
prudentt and rational utilisation of natural resources (see Article 174(1) EC). 

Originally,, Article XX(g) was drafted in order to allow countries to restrict 
exportss of natural resources such as minerals.23 Article XX(g) has since been 
interpretedd to include living resources, which results in a considerable overlap 
withh Article XX(b).*4 Thus, it appears that the exception in paragraph (g) was 
originallyy intended for purposes of economic policy, and was subsequently 
reinterpretedd as an environmental exception. Arguably, measures for the protec-

222 See e.g. Cases 72/83 Campus Oil, C-203/96 Dussddorp, C-379/98 Prcussen Elektra. In Campus Oil, the 

Courtt did accept economic considerations that were intricately linked to security motives. 
2}}  See Charnovitz (1991) at 45, and Fauchald (1998) at 330. 
244 See Canada-Herring and Salmon, US-Tuna {1982), and the AB in US-Shrimp-Turtle. 
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tionn offish and other animals justified under Article XX(g) could be justified 
underr the life and health exception too. However, as long as Article XX(g) 
containss conditions that are more easily met than those in paragraph (b) (see 
infra),infra), Members wil l continue to invoke it for such objectives. In addition, 
thee reference to exhaustible natural resources, already interpreted to cover 
"cleann air" in US-Gasoline, arguably enables the justification of measures aimed 
att addressing important environmental problems such as ozone depletion or 
climatee change. 

Oncee non-discriminatory measures began to be challenged under the wide 
interpretationn of the basic discipline in Article 28 EC, the need was felt to 
expandd upon the limited exceptions Article, which had been conceived at a time 
whenn such a wide interpretation of the basic prohibition had arguably not been 
foreseen.. Thus, in Cassis de Dijon the Court of Justice invented the concept of 
"mandatoryy requirements" that could justify "indistinctly applicable" measures 
thatt were potentially within the scope of the widely interpreted basic prohibition 
andd not covered ratione materiae by the exceptions in Article 30. The Court's 
case-laww is nott always clear and consistent on the interpretation of the concept 
off  "indistinctly applicable", i.e. whether it refers only to "directly", "facially" 
orr "dejure" discriminatory measures or also to "indirect", "material" or de 
factofacto discrimination. This author submits that "indistinctly applicable" should 
bee understood as a formal criterion, i.e. excluding only those measures that 
differentiatee on the basis of product origin or are otherwise linked to product 
origin.. This approach implies that formally neutral measures that are de facto 
detrimentall  to imports and would be prohibited by Article 28 may nevertheless 
bee justified by a mandatory requirement. 

Inn the WTO context, under the disciplines of Articles XI and III GATT, only 
measuress specifically targeting imports and discriminatory internal measures 
cann be challenged. It has been argued in this work that most cases in which 
internall  regulatory measures have been assessed under Article III GATT have 
involvedd differentiations somehow linked to product origin, i.e. formal or dejure 
discrimination.. However, the text of Article 111:4 al so enables Members to chal-
lengee de facto discriminatory measures, and in a small number of cases this has 
beenn done.25 The possibility of assessing dejure neutral measures under National 
Treatmentt provisions was expressly laid down in the equivalent GATS provision, 
Articlee XVII. 26 Nevertheless, as the GATT disciplines were never interpreted 
ass widely as the general trade obstacles test for Article 28 EC, the need for 
thee expansion of the justification grounds in addition to those found in the 

255 See e.g. the GATT panels in Canada-Alcohol, US-Beer, and US-Auto Taxes (unadopted) and the WTO 

panelss in EC-Bananas III  and EC-Asbestos. 
22 Even if the meaning of'inherent competitive disadvantages' in that provision is unclear. See Section 

5-33 3-
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GATT'ss main exceptions provision, Article XX, was not felt to the same extent 
ass in the EC. During the Uruguay Round negotiations, Article XX was not 
changedd so as to include "environmental protection". Apparently, parties deemed 
environmentall  protection to be sufficiently covered by the Article XX exceptions, 
andd no need was felt to make this explicit in Article XX.27 However, in a develop-
mentt to some extent parallel to the EC situation, when basic disciplines were 
agreedd on in the TBT Agreement reaching beyond the GATT disciplines, the list 
off  legitimate objectives in the TBT Agreement was also added to in comparison 
withh Article XX GATT, by referring to inter alia "environmental protection". 

6.2.22 Justifying Formally Discriminatory Environmental 
Measuress in the EC 

Thee ECJ, after having stated for over 40 years that the exception 
groundss in Article 30 need to be narrowly interpreted, has arguably started to 
extendd the scope of the 'protection of animal life and health' in the Bluhme 
case.288 Moreover, in a number of judgments it has used the words "environmen-
tall  protection" in the context of Article 30 justifications, suggesting that (some) 
environmentall  protection goals can be read into the grounds of the exception 
provision.299 Still, environmental objectives are conceivable that are not even 
coveredd by a wide interpretation of the exception ground in Article 30. Examples 
aree the prevention of litter not posing any health risk, at issue in Danish 
Bottles,Bottles, and other environmental measures taken for aesthetic rather than life 
orr health reasons, such as measures protecting certain countryside landscapes. 
Consideringg the traditional requirement that measures need to be "indistinctly 
applicable""  in order to qualify for justification under a mandatory requirement, 
suchh objectives cannot be pursued by formally discriminatory measures. Propos-
alss by Austria, Germany and a reflection group to add the ground of "environ-
mentall  protection" to Article 30 during the 1996 Intergovernmental Conference 
thatt led to the Amsterdam Treaty did not succeed.30 The 2000 Treaty of Nice 
againn did not result in such a change. 

277 When Article XIV GATS, the exceptions provision that parallels Article XX GATT, was discussed 

duringg the Uruguay Round, a draft discussion paper by the GATT Secretariat stated that 'the common 

understandingg of Parties, based on the opinion of the GATT legal service division, is confirmed that 

measuress necessary to protect human, animal and plant life and health are understood to include 

measuress necessary to protect the environment'. C2-ART, Revised Secretariat draft based on discus-

sions,, 29 November 1991, as cited by Wilkinson (1994) at 401. 
288 See Section 2.2.1. 
299 See Case 125/88 Improsol and Case C-473/98 Toolex Alpha. 
}°° IGC Briefing N0.J2: European Environmental Policy and the 1996 IGC, at the time available on the 

websitee of the European Parliament. 
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Nonetheless,, Member States have occasionally felt the need to take formally 
discriminatoryy measures in order to pursue legitimate objectives such as envi-
ronmentall  protection not mentioned in the treaty exceptions of Article 30. 
Advocate-Generall  Jacobs has even gone as far as asserting that 

[njational[njational measures for the protection of the environment are inherently liable 
toto differentiate on the basis of the nature and origin of the cause of harm, and are 
thereforetherefore liable to be found discriminatory, precisely because they are based on such 
acceptedaccepted principles as that 'environmental damage should as a priority be rectified at 
source'source' [...]. Where such measures necessarily have a discriminatory impact of that 
kind,kind, the possibility that they may be justified should not be excluded.** 

Althoughh the words "inherently" and "necessarily" appear somewhat exaggerat-
ed,, as many environmental protection objectives not covered by the life and 
healthh exception can arguably be attained by means of non-discriminatory mea-
sures,, Jacobs convincingly makes the point that, sometimes, environmental 
measuress simply need to discriminate. And indeed, this need has prompted the 
ECC J to accept environmentall  objectives as justifying discriminatory measures, 
inn spite of its usual statement that "mandatory requirements" can only justify 
"indistinctlyy applicable measures".53 The fact that the Court has so far shied 
awayy from making its change of mind explicit is probably due to a fear of 
possiblee spillovers to other mandatory requirements, and perhaps also to other 
freee movement clauses than those concerning goods. 

6.2.33 Justifying Formally Discriminatory Environmental 
Measuress in the WTO 

Itt is nott inconceivable that a need will arise in the WTO context 
similarr to that in the EC, when a WTO Member applies a formally discrimina-
toryy measure with an environmental objective not covered by Article XX GATT. 
Itt should be noted, however, that infringements of Article III or XI GATT may 
too a large extent be justified by an extensive interpretation of the justification 
groundss in Article XX GATT, even if that provision - just as Article 30 EC -
doess not explicitly mention "environmental protection". For instance, the Appel-
latee Body has adopted a wide interpretation of the term "exhaustible natural 
resources""  in Article XX(g) in US-Shrimp-Turtle. Even more importantly, in the 
samee case it endorsed a dynamic interpretation of that term in the light of 
thee reference to sustainable development in the preamble to the WTO Agree-

511 AG Jacobs in his opinion in Case C-379/98 Preussen Elektra, para. 233. Emphasis added. 

'22 See Cases C-2/90 Walloon Waste, C-389/96 Aher Waggon, C-314/98 Snellers, and C-379/98 Preussen 

Elektra. Elektra. 
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ment.. This indicates that a large part of the need to discriminate in order to 
protectt the environment can be accommodated with reference to Article XX 
GATT.. Nonetheless, discriminatory measures that are aimed at protecting the 
environmentt and not covered by any of the existing paragraphs of Article XX 
aree conceivable. The same examples mentioned in the EC context may come to 
mind,, such as measures against littering and for landscape protection. Measures 
pursuingg such environmental objectives not covered by Article XX GATT may 
bee challenged as violations of Article 111:4 GATT. Perhaps they may in part be 
savedd by a flexible interpretation of "less favourable treatment", as suggested by 
thee Appellate Body in EC-Asbestos. This may save some environmental measures 
thatt do not differentiate on the basis of product origin but are nevertheless 
challengedd as having discriminatory effects. It would however be difficult to save 
dejuredejure discriminatory environmental measures in this way. 

Unlikee Article XX GATT, the TBT Agreement does explicitly refer to 
"environmentall  protection". This is a welcome reference, since, as discussed 
above,, the TBT Agreement disciplines non-discriminatory measures that are not 
prohibitedd by GATT Articles XI and III . It seems only reasonable to have more 
justificationn grounds at Members' disposal as a complement to such further-
reachingg disciplines. However, the TBT Agreement contains no general excep-
tionss article like Article XX GATT. This raises the question how discriminatory 
technicall  regulations could be justified, if at all. The structure of the TBT 
Agreementt suggests that the "legitimate objectives" in Article 2.2 are not avai-
lablee to justify breaches of the National Treatment (and Most-Favoured Nation 
Treatment)) obligations in Article 2.1. That would imply that the TBT flatly 
prohibitss any discriminatory technical regulations and that Members accused of 
breachingg Article 2.1 TBT would have to refer in defence of such regulations 
too Article XX GATT." The problem of how to justify formally discriminatory 
environmentall  measures does not present itself in the SPS Agreement, the 
discipliness of which apply to both discriminatory and non-discriminatory SPS 
measures.. An SPS measure may discriminate, as long as the discrimination is 
nott unjustifiable or arbitrary, and as long as the other requirements of the SPS 
Agreementt are met. 

6.2.44 Comparison: How Big is the Problem? 

Howw large or small is the group of strictly environmental aims 
thatt may not be covered by an extensive interpretation of Article 30 EC and/or 
thee acceptance of the mandatory requirement of environmental protection as 
aa justification for discriminatory measures in the EC? Likewise, in the WTO, 
howw many measures wil l not be covered by the reference to "environmental 

""  This view is expressed by Hudec (1998) at 644. 
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protection""  in the TBT Agreement and an extensive interpretation of Article XX 
GATT?? Considering the wide interpretation of Article XX GATT, the group of 
environmentall  measures that are not accommodated by the WTO rules appears 
too be rather small. Examples given above are measures against non-dangerous 
litterr and landscape protection. Considering the lack of reference to exhaustible 
naturall  resources, the group of environmental measures not accommodated by 
Articlee 30 EC appears to be somewhat larger. Whether measures addressing e.g. 
climatee change or ozone depletion are covered by the life and health exception in 
Articlee 30 EC depends on the causal connection required between the measure 
andd its objective. If such measures do qualify under the exception of Article 
300 EC, it wil l in any event be more difficult for them to fulfi l the conditions 
attachedd to justification discussed infra, as they protect life and health only 
indirectly. . 

Muchh of the problem in the EC would be resolved by a clear stance by the 
ECC J on its acceptability of the justification of discriminatory measures under 
thee mandatory requirement of environmental protection. As signalled in Part 
2,, the Court tends to accept such justifications, but only tacitly. Measures 
addressingg resources such as clean air, an intact ozone layer or a climate not 
undulyy changed by fossil fuel burning can arguably be covered by the concept 
off  "environmental protection". In Preussen Elektra, the Court did not explicitly 
choosee either "environmental protection" or Article 30, but anyhow it found 
discriminatoryy measures aiming at stimulating green energy to be acceptable 
withh reference to the Community's policy to combat climate change. However, 
thee Court's reasoning in that case was unsatisfactory. The Court not only failed 
too clarify whether a discriminatory measure may be justified by the mandatory 
requirementt of environmental protection, but also omitted any reference to 
proportionality.. As a result, the failure of the measure at issue to accept green 
electricityy from other Member States that was equally capable of contributing to 
combatingg greenhouse gases was not properly addressed.34 

6.2.55 Justifications and their Relationship to Prohibitions 

Prohibitionss are difficult to separate from justifications. Even in 
thee EC, which aims to achieve an internal market, prohibiting trade obstacles 
perper se would lead to absurd and undesirable results as long as there are diffe-
rencess between Member States. Such differences may relate to e.g. natural 
endowments,, and cultural habits and preferences of local populations. Such 
differencess wil l not be completely 'harmonised away' by Community legislation. 
Accordingly,, they must be accommodated by accepting trade obstacles that are 
justifiedd by national regulatory objectives. Hence 'obstacles to movement within 

Seee Goossens and Emmerechts (2001). 
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thee Community resulting from disparities between the national laws relating to 
thee marketing of the products in question must be accepted in so far as those 
provisionss must be recognised as being necessary in order to satisfy mandatory 
requirements'' (Cassis de Dijon). In other words, the obstacles test in Article 28 
ECC is not absolute. Likewise, in the application of a prohibition of discrimina-
tion,, regulatory objectives may be taken into account as the reasons for which 
differentiationss are made. Therefore, although the basic prohibitions discussed 
inn this work may be isolated from the justifications for the sake of structuring 
thee study, just as they are separated by adjudicators and dispute parties for the 
sakee of dividing the burden of proof, these separations should not obscure the 
factt that basic disciplines and justifications are intimately related. The less far-
reachingg the basic discipline, the less resort to justifications is required, and 
vicevice versa. 

Lookingg at the basic prohibitions and exceptions in the EC Treaty and the 
GATT,, at first sight the following pattern emerges. First, a violation of one of 
thee basic prohibitions (Article 28 EC, Article XI or III GATT) is alleged. If such 
aa violation is indeed found, the EC Member State or WTO Member defending 
itss measure wil l invoke one of the exceptions in Article 30 EC or Article XX 
GATT,, and wil l argue that the conditions attached to these exceptions have 
beenn fulfilled. However, this pattern becomes much less straightforward once 
thee basic prohibition is extensively interpreted (as in the EC) or added to by 
otherr provisions (as in the WTO), and the possibilities for justification are 
accordinglyy widened. In the EC, Cassis de Dijon made an explicit link between 
thee prohibition ("obstacles"), the justification ("mandatory requirements") and 
thee condition ("necessary"). However, the ECJ treats justifications under manda-
toryy requirements in the same way as under Article 30 EC: a trade obstacle is 
challengedd and the Member State needs to rebut the claimed breach of Article 
288 EC by reference to a mandatory requirement and by showing that the relevant 
conditionss have been fulfilled. 

Underr the WTO rules, an infringement of the obstacle discipline in the 
TBTT Agreement is only found when the obstacle is unnecessary, i.e. more trade-
restrictivee than necessary to fulfi l a legitimate objective. A GATT publication 
discussingg the 1979 TBT Agreement stated that the problem had been to 'strike 
aa balance between [...] essential needs [...] and the demand of exporters that their 
goodss should not unreasonably or unfairly be excluded from the market.'35 The 
similarityy with the language employed by the European Court of Justice in the 
DassonvilleDassonville and Cassis de Dijon judgments is striking. The 1994 TBT Agreement 
explicitlyy includes "environmental protection" among the "legitimate objectives" 
whosee fulfilment may render a technical regulation 'not more trade-restrictive 
thann necessary' and hence not an "unnecessary trade obstacle". Here, too, the 

355 GATT {1979b) at 62. 
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prohibition,, the justification and the conditions attached to that justification 
cannott be neatly separated as in the "classic" pattern. Thus, the 1994 TBT 
Agreementt reflects a development that parallels that in Dassonville and Cassis 
dede Dijon: extending the basic prohibition, at the same time providing for more 
justificationn possibilities, and blurring the dividing line between the two. The 
claimantt bears a heavier burden of proof than under Article 28 EC, however; 
itt wil l not be sufficient to limit the claim to the existence of a trade obstacle, 
becausee arguments as to the lack of necessity of that obstacle wil l need to be 
adduced. . 

Alsoo in the SPS Agreement, the disciplines, justifications and conditions 
cannott meaningfully be separated. Even under Articles III and XX GATT, the 
distinctionn between prohibition and justification may not be so clear-cut after 
all.. It has been argued that national treatment is inherently unstable, and 'with 
timee and pressure seems to metamorphose into more rigorous tests'. National 
treatmentt testing of de jure equally applicable measures easily shades into neces-
sityy testing.36 Indeed, if the reason for regulatory distinctions is evaluated in 
orderr to assess whether there is de facto discrimination under Article III , one 
mayy wonder what is the remaining role for the exceptions in Article XX in 
justifyingg de facto discriminatory measures. Suppose a measure is found to de 
factofacto discriminate under Article III because the regulatory distinction made 
iss not justified by the regulatory objective. Could the measure then still be 
justifiedd under Article XX, especially its chapeau which refers to 'unjustifiable 
orr arbitrary discrimination'? Up to now, this problem has been largely avoided 
byy GATT and WTO panels and the Appellate Body. After Japan-Alcohol and 
EC-Asbestos,EC-Asbestos, it seems clear that the consideration of regulatory objectives does 
nott play a role in determining "likeness" under Article III GATT. It is still open 
too debate to what extent such objectives may play a part in determining whether 
dejuredejure neutral regulatory measures assessed under Article 111:4 t r e at imports 
lesss favourably than like domestic products and thereby protect domestic produc-
tion.. It may be expected that the consideration of regulatory objectives will be 
keptt outside Article 111:4 assessments as far as possible. The question under 
Articlee 111:4 *s whether a measure, e.g. a regulatory distinction, treats imports 
lesss favourably than like domestic products. The questions under Article XX 
aree whether the measure - and not the distinction it makes - has a regulatory 
objectivee covered by one of the exception grounds, whether the measure - not the 
distinctionn it makes - meets the means-ends tests, and whether the application of 
thee measure constitutes unjustifiable or arbitrary discrimination or a disguised 
tradee restriction. Thus, arguments that have been made in the context of Article 
II II  are most likely to resurface in the context of the chapeau, where the question 

33 Trachtman (1998) at 60-61. 
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iss addressed whether the regulatory distinction made is unjustifiable or arbitrary 
inn its application.37 

Thee two-tiered approach in which the prohibition and the justification are 
neatlyy divided is sometimes even problematic in cases of dejure discrimination 
wheree a justification is argued for the very distinction made, as illustrated by the 
ECC J's conceptual struggle in Walloon Waste. A parallel may be drawn with the 
ECJ'ss case-law on internal taxation under Article 90, which also centres upon 
aa non-discrimination assessment. There are no treaty exceptions for that provi-
sion,, but the EC J has taken regulatory objectives into account when assessing 
whetherr there is discrimination in the first place. A similar issue may arise in 
thee WTO, if a defendant argues that a regulatory distinction challenged under 
Articlee 111:4 *s justified by an objective not covered by Article XX GATT, and that 
ass a result, there is no less favourable treatment of like products and no violation 
off  Article 111:4. If regulatory objectives are taken into account in determining 
whetherr Article 111:4 is being violated, what wil l be the remaining role for 
thee subsequent analysis under Article XX if there is a violation? WTO panels 
andd the Appellate Body may be expected to choose an extensive and flexible 
interpretationn of Article XX rather than allowing regulatory objectives to play a 
rolee in the assessment of Article 111:4. However, considering the obiter dictum in 
EC-Asbestos,EC-Asbestos, it is not inconceivable that such objectives are invoked as a defence, 
too the effect that a regulatory distinction does not result in less favourable 
treatment. . 

Thee ECI has in the application of Article 28 largely avoided the problem of 
howw discrimination tests, regulatory objectives and justifications should relate to 
eachh other by relying on an obstacles test instead of a de facto discrimination 
test,, thuss enabling it to maintain a two-tiered approach. However, its Keck 
case-laww has introduced a preliminary discrimination test for certain types of 
measures,, which includes de facto discrimination. Therefore, depending on how 
dede facto discrimination is assessed, the assessment of discrimination and of 
regulatoryy objectives as justifications could take place in the EC context when 
addressingg "selling arrangements". However, up to now, it appears that the test 
off  de facto discrimination as aid down in Keck is objective, in that it does not take 
regulatoryy objectives into consideration.*8 This in turn raises the question of how 
dede facto discriminatory "selling arrangements" may be justified; under Article 
300 only, or also by mandatory requirements? The Court in De Agostini chose 

377 Cf. in the sphere of tax measures under Article 111:2, the panel in Argentina-Hides, para. 11.303 and 

footnotess 560 and 564. 
388 See Joined Cases C-34-36/95 De Agostini, where the Court suggested that there was indeed de facto 

discrimination,, but left the decision to the national court; C-405/98 Gourmet and C-254/98 TK Heim-

dienst,dienst, where the Court itself decided that the measure at issue did not meet the de facto discrimination 

test,, without however at that stage of the analysis considering the measure's regulatory objectives. 
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thee latter option. This reinforces the view adhered to by the present author that 
thee condition laid down by the Court of being "indistinctly applicable" in order 
too qualify for justification by a "mandatory requirement" is a formal criterion 
off  de jure equal applicability. If a selling arrangement is de facto but not de 
jurejure discriminatory, it can be justified under both Article 30 and mandatory 
requirements. . 

6.33 Conditions Applicable to Justifications 

6.3.11 Terminology and Factors Taken into Account 

Articlee 30 EC states that Article 28 shall not preclude import 
prohibitionss or restrictions "justified" on the grounds of, inter alia, the protection 
off  health and life. The EC J in Cassis de Dijon spoke of national provisions 
"necessary""  in order to satisfy mandatory requirements. Paragraph (b) of Article 
XXX GATT requires that measures be "necessary", and paragraph (g) that they are 
"relatingg to" the conservation of exhaustible natural resources and "made effec-
tivee in conjunction with" domestic restrictions. In addition, the second sentence 
off  Article 30 EC and the chapeau to Article XX GATT require that measures 
seekingg justification do not constitute a means of arbitrary (or unjustifiable) 
discriminationn or a disguised restriction on trade.39 

Whenn discussing the conditions which a measure seeking justification must 
meet,, be it on the basis of Article 30 EC or of a mandatory requirement, the 
Europeann Court of Justice usually refers to the requirement of "proportionality". 
InIn this work, "proportionality" in the wide sense of the term is defined as 
encompassing,, (1) a measure's suitability to achieve an environmental goal, {2) 
itss necessity, in the sense that there are no alternatives available that are less 
trade-restrictivee while guaranteeing the same level of environmental protection; 
andd (3) whether the measure is proportionate in the narrow sense, in other 
words,, whether it strikes a reasonable balance between trade and environment.40 

Theree is no uniform interpretation of the terms "necessity" and "proportion-
ality".. The ECJ itself sometimes applies both, sometimes one of them, and 
sometimess simply refers to "least trade-restrictiveness". The first element of 
"proportionality""  in the wide sense as described above is the appropriateness 
orr suitability of a measure to contribute to its objective, i.e. the existence of a 
causall  link between the measure and its goal. Some include this element as part 
off  a wider concept of "necessity", which also encompasses "least trade-restric-

399 The adjective "unjustifiable" is found in Article XX GATT but not in Article 30 EC. 
400 See De Bürca (1993); Emiliou (1996a); Jans (2000b) and AG Fennelly in Case C-217/99 Commission 

v.. Belgium. 
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tiveness".411 A minority includes "proportionality" stricto sensu in the concept 
off  "necessity".42 In its Communication on the Single Market and the Environ-
ment,, the European Commission applies still different definitions: it describes 
thee causal link requirement as "necessity", and the "least trade-restrictiveness" 
requirementt as "proportionality".43 

Whatt is important is not so much the name given to the conditions applied 
too justifications, but rather what factors are taken into account when applying 
them,, and how these factors are taken into account. Factors potentially playing 
aa role in assessing the relationship between means and ends are the importance 
off  the objective, the level of protection chosen, the contribution made to the 
objectivee by the chosen measure, the impact of the measure on trade, and the 
domesticc costs of the measure. A "necessary" test applied in the sense of "least 
trade-restrictiveness""  compares the trade impact of alternative measures, assum-
ingg that the alternatives wil l prove equally effective in attaining the chosen level 
off  protection. This assumption could be made explicit by adding the require-
mentt that the alternatives that are compared must be equally effective, and 
mustt guarantee the same level of protection. Though such a test would not 
takee domestic costs into account, those costs could be taken into consideration 
byy requiring not only that there should be no measure which is less trade-
restrictive,, but also that the alternative should be "reasonably available". 

AA strict proportionality test assesses whether the obstacle to trade is propor-
tionatee to the regulatory objective in the abstract, or to the contribution it 
iss capable of making to the achievement of the objective pursued.44 Strict 
proportionalityy may assess the relationship between an obstacle to trade and 
itss objective (or the achievement thereof) directly, or in comparison with alterna-
tivee measures. Comparative proportionality takes into account the relationship 
betweenn the impact on trade and the objective of alternative measures in order to 
assesss whether the trade impact of a measure is disproportionate. Non-compara-
tivee proportionality only considers whether this relationship is not disproportion-
atee for the particular measure at issue, irrespective of alternatives. Comparative 
proportionalityy testing is closely connected to "necessity" or "least trade-restric-
tivenesss testing". However, unlike "necessity" testing, comparative proportional-
ityy testing openly compares measures that differ in their contribution to the 
regulatoryy objective.45 

411 See e.g. AG Jacobs in Case C-169/89 Van den Burg; Montini (1997). 
422 See e.g. T. Weiler (1998). 
433 COM(99)263fat 8. 
444 See AG Van Gerven in Case C-169/89 Van den Burg. 
455 See Trachtman (1998) on the various tests. 
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6.3.22 The ECJ and Proportionality 

Notwithstandingg the fact that the second sentence of Article 30 
expresslyy mentions thee conditions that measures shall not constitute a means 
off  arbitrary discrimination or a disguised restriction on trade between Member 
States,, the Court often does not explicitly apply these conditions. Rather, they 
seemm to be the underlying rationale of the Court's "proportionality test" in the 
widee sense, which it applies to justifications under both Article 30 and the 
"mandatoryy requirements". Apparently, the Court thinks that when a measure 
doess not satisfy the proportionality requirement, it ipso facto breaches that 
sentence.. The condition of being "indistinctly applicable" in order to qualify 
forr justification under the "mandatory requirements" has become somewhat 
uncertain,, now that the Court appears to have accepted environmental protec-
tionn as a justification for "distinctly applicable" measures.46 For all practical 
purposes,, the other conditions applicable to justifications under Article 30 and 
thee "mandatory requirements" appear to be identical. 

Itt is argued in this work that strict proportionality testing is controversial 
becausee it may lead to substituting the court's view for that of the Community 
orr the national legislator. It is difficult to attune to the Court's professed view 
thatt it is up to Member States to determine the appropriate level of protection 
off  interests such as environmental protection, in the absence of Community 
actionn on the matter at issue. Not surprisingly, therefore, the Court has shown 
restraintt in assessing strict proportionality in its vertical relationship, i.e. when 
checkingg the compatibility of Member States' measures with the EC Treaty. 
Itt has only very rarely actually applied strict proportionality in its full rigour. 
Thee only instances this author has found were Danish Bottles and, somewhat 
lesss clearly, MonseesS7 In Stoke-on-Trent, one of the cases on Sunday trading 
ruless preceding Keck, the Court instructed national courts to weigh the national 
interestt in attaining a legitimate aim against the Community interest in ensur-
ingg the free movement of goods.48 The reaction of a British court illustrates the 
controversiall  nature of such testing: 

WeightsWeights would be attributed to the interests respectively of free movement and 
thethe socio-cultural object of the particular measure, and the court would then decide 
whetherwhether the latter outweighed the former. Something of the kind is often involved in 
thethe legislative process [...J But to perform this task in a judicial context would in all 
butbut the most obvious cases be a difficult matter.*9 

466 In cases such as C-2/90 Commissions. Belgium (Walloon Waste), C-389/96 Aher Waggon, and possibly 

C-379/988 Prcusscn Elektra. 
477 Langer and Wiers (2000>. 
488 CaseC-169/91 Stoke-on-Trent at para. 15. 
499 High Court of Justice, Queen's Bench Division in WH Smith Do-It-All Ltd. v. Peterborough City Council 

[1990)) 2 CMLR 577, as cited in Trachtman {1998) at 77. 
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InIn its horizontal institutional relationship with the Community legislator, the 
ECC J checks the proportionality of Community legislation. However, even if the 
Courtt applies all three elements of proportionality sensu lato separately in a more 
consistentt way than when assessing national measures, it does so in a deferential 
manner.. It verifies whether the measure is nott manifestly inappropriate to its 
objectivee (suitability), whether the legislator has not made a manifest error of 
assessmentt in deciding that there were no alternatives that were equally effective 
withoutt entailing significant additional costs to the public purse (necessity), 
andd finally, whether the damage to individual rights does not outweigh the 
benefitt to the general interest (strict proportionality).50 In Omega Air, Advocate 
Generall  Alber has proposed to apply a more intrusive "necessary" test for 
Communityy law.51 As regards strict proportionality, although separately address-
ingg this element, the Court often points to the fact that the Community legis-
laturee makes social policy choices or complex technical assessments, and the 
Courtt accordingly demonstrates a great deal of restraint in assessing the balance 
struckk by the Community legislature.52 When assessing Community legislation, 
thee Court mostly defines proportionality stricto sensu as a matter of balancing 
damagee to individual rights versus the common good. This approach should be 
seenn in the context of the types of cases in which the Court is asked to look at 
thee proportionality of Community legislation. These are mostly claims for the 
annulmentt of Community acts under Article 230 EC. In order for such a claim 
too be admissible, an individual must establish that the Community legislative 
actt is of individual and direct concern to him. Thus, when the Court assesses 
proportionalityy in this context, individuals have been identified whose rights 
havee been damaged by the Community act, and the damage to theirr interests is 
weighedd against the general benefit of the act in question. 

Thee above situation does not necessarily present itself when a national court 
orr the European Court of Justice is asked to assess the proportionality of national 
measuress in the context of the free movement of goods. The Court may make 
suchh assessments either in direct actions in which the Commission or another 
Memberr State challenges the measure (Articles 226 and 227 EC, respectively), 
orr by way of a preliminary ruling under Article 234 EC. In the former case, 
thee Court examines whether the national legislator has taken Community in-
terestss sufficiently into account when enacting its measure. In the latter case, 
thee Court assists the national court in its function of controlling the national 
legislator,, part of which involves ensuring that the national legislature has 
takenn Community interests into account. It is not clear whether the Court 
shouldd only give general directions or whether it should itself decide on the 

500 See Case T-i 25/96 Boehringer. 
511 Opinion in Joined Cases C-27/00 and C-122/00 Omega Air. The Court however did not follow his 

suggestion. . 
522 See Cases C-84/94 UK v. Council and C-127/95 Norbrook Laboratories. 
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proportionalityy question in preliminary rulings; its decisions provide examples 
off  both approaches.53 In both cases, the individual interests affected are not 
necessarilyy as easily identifiable as in the situation where the Court assesses 
thee proportionality of Community legislation. In direct actions under Articles 
2266 and 227, a national measure may be challenged on behalf of all producers 
andd traders in another Member State or in all other Member States. And in 
preliminaryy rulings, the individual rights affected will depend on who is bring-
ingg the case in the national court and on the standing requirements there. 

Thus,, it is far from clear that the weighing of interests required by a strict 
proportionalityy test neatly pitches damage to individual rights against benefits 
too the common good. In fact, the rights of individual traders and producers in 
otherr Member States coincide with the more general Community interest in 
ensuringg the free movement of goods. The benefit to the common good, for 
examplee an environmental or health objective, may be local, regional, national, 
transnational,, or global. But in all cases, it can be said to coincide with the 
generall  Community interest in a high level of environmental and health protec-
tion.. Thus, when a national court or the ECJ assesses the proportionality of 
nationall  measures stricto sensu, it is really weighing general interests against 
generall  interests. This is the domain of legislators. It may be the Community 
legislaturee if it has competence and if there is a political wil l to harmonise the 
balancee between free movement and the environmental or health interest at the 
Communityy level. It wil l be national legislatures if such competence or wil l is 
lacking. . 

Inn Danish Bottles and Monsees, the Court of Justice applied a comparative 
proportionalityy test, examining whether there were alternatives that struck a 
differentt balance between trade impacts and regulatory goals by impacting less 
onn trade, while safeguarding the regulatory goal to an extent deemed sufficient 
byy the Court. A comparative proportionality test thus combines least trade-
restrictivenesss with the level of attainment of the regulatory objective. It is 
highlyy questionable whether the Court of Justice is in a proper position to 
balancee these elements and thereby to interfere with the chosen level of protec-
tionn by a Member State in a field that has not been harmonised by Community 
secondaryy legislation. This is why the strict proportionality test has been criti-
cisedd here and elsewhere.54 A non-comparative proportionality test may be of 
assistancee when the "necessary" test does not yield clear results. This may occur 
e.g.. because there is no agreement on the extent to which less trade-restrictive 
alternativess are equally capable of attaining the level of protection chosen, or 
whetherr such alternatives are reasonably available. However, even if applied 
onlyy in this moderate manner and only in those cases where a qualified neces-

555 See Jans {2000b); Jarvis (1998). 
544 See Section 3.2.2; Langer and Wiers (2000); Jans (2000a); Kramer (1993a). 
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saryy test does not yield satisfactory results, proportionality testing still involves 
adjudicativee bodies in attaching relative weight to incommensurable values, and 
thereforee raises important issues of legitimacy. 

Thus,, it is submitted that when addressing national measures under Articles 
28-300 EC, a strict proportionality test should at the very most only apply in the 
mostt egregious cases. It would have to be a test which would only censure cases 
wheree the legislature could not reasonably have arrived at the balance struck 
byy its measure. Such strict proportionality testing should moreover be applied 
inn negative terms ('not manifestly disproportionate') and be non-comparative. 
Inn most, if not all, such cases, however, there wil l be something amiss with 
thee measure that can be addressed either under the preliminary question of 
thee existence of an environmental or health goal covered by Article 30 or the 
mandatoryy requirements, or under the first or second element of proportionality 
inn the wide sense - the suitability and necessity requirements. 

Thee "necessary" or "least trade-restrictive" test also entails a risk of substitut-
ingg the legislator by accepting less trade-restrictive alternatives that might prove 
lesss effective as a means of attaining the environmental goal. To some extent, 
thiss is true for all "means-ends tests", as they are all conditions attached to 
invokingg exceptions in order to control governments in their regulatory choices 
andd to ensure that they do not neglect the Community interest in the free 
movementt of goods. However, the substitution of the national legislator by the 
Courtt leads to possible interference with the chosen level of protection only 
whenn strict proportionality is applied, or when "necessary" is applied without 
duee regard to the effectiveness in attaining the level of protection sought of the 
variouss alternatives considered. The "necessary" requirement should therefore 
bee applied with due regard to the effectiveness of the alternatives. Recent applica-
tionss by the Court of Justice suggest that it is taking this into account.55 In sum, 
althoughh far from consistent in the terminology used, the European Court of 
Justicee appears to apply the means-ends tests with due restraint. However, it is 
regrettablee that in some of the cases where the Court appears to have accepted 
thee justification of discriminatory measures by the mandatory requirement of 
environmentall  protection, it has omitted the means-ends tests altogether.56 

6.3.33 Means-Ends Tests in Article XX GATT 

GATTT and WTO panels and the Appellate Body have inter-
pretedd Article XX GATT in a manner which is more closely related to the actual 
textt of the provision than the case-law of the EC ƒ has been related to the text of 

555 See e.g. Case C-473/98 Toolex Alpha, Case C-217/99 Commission v. Belgium. 
55 See Cases C-2/90 Commission v. Belgium (Walloon Waste), and C-379/98 Preussen Elektra. 
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Articless 28-30 EC.57 Having identified whether a measure has an environmental 
goall  covered by a relevant paragraph, for our purposes mainly (b) or (g), the 
conditionss in those paragraphs are first addressed. Is the measure "necessary" 
(paragraphh b), or is it a measure "relating to" and 'made effective in conjunction 
with...'' (paragraph g)? Only if these requirements are satisfied will the condi-
tionss in the chapeau to Article XX be addressed: does the measure in its applica-
tionn constitute a means of arbitrary or unjustifiable discrimination between 
countriess where the same conditions prevail, or a disguised restriction on inter-
nationall  trade? 

Thee requirement of "relating to the conservation of exhaustible natural 
resources""  was interpreted under GATT 1947 as meaning "primarily aimed 
at".. After the Appellate Body's interpretation of "relating to" in US-Gasoline 
andd US-Shrimp-Turtle, it has been further refined as requiring a "substantial 
relationship""  between a measure and its purpose. According to the Appellate 
Bodyy report in US-Gasoline, the measure under appraisal must be 'not merely 
incidentallyy or inadvertently aimed at' the conservation goal. And, according to 
thee Appellate Body in US-Shrimp-Turtle, the measure must not be disproportion-
atelyy wide in its scope and reach in relation to the policy objective; the means 
mustt be reasonably related to the ends. The use of the words "not disproportion-
ately""  and "reasonably related" might suggest that the Appellate Body applied a 
strictt proportionality test. However, this would seem to overstretch the ordinary 
meaningg of the words "relating to". The words used by the Appellate Body could 
alsoo be read as referring to the appropriateness or suitability of a measure to 
contributee to its objective, i.e. the first element of proportionality senso latu. 

Thee second element of the means-end test in Article XX(g), "made effective 
inn conjunction with", requires a certain even-handedness between restrictions 
imposedd domestically and on imports. However, it does not require the identical 
treatmentt of domestic and imported products.'8 

"Necessary""  in paragraph (b) of Article XX was interpreted by the GATT 
panell  in Thailand-Cigarettes as requiring that the "least GATT-inconsistent" 
measuree reasonably available was chosen. "Least GATT-inconsistent" may be 
equatedd with "least trade-restrictive". The "least trade-restrictive reasonably avai-
lable""  test was reiterated in interpretations of "necessary" in the WTO era, for 
examplee in US-Gasoline. It was further elaborated in EC-Asbestos, after a similar 
elaborationn had first taken place in Korea-Beef 'in the context of Article XX(d). 
Accordingg to the Appellate Body in EC-Asbestos, assessing "necessary" involves 

577 Article 31.i of the the Vienna Convention mandates a treaty to be interpreted in accordance with the 

ordinaryordinary meaning of the terms of the treaty in their context and in the light of its object and purpose. 

Emphasiss added. See the Annex to this work for the full text of the provision. The Appellate Body often 

hass recourse to a dictionary when interpreting WTO provisions. 
588 See the AB in US-Gasoline, at p. 21-22. 
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aa process of weighing and balancing factors, such as the contribution of the 
measuree to the goal, the importance of the interest protected, and the measure's 
tradee impacts. The 'contribution of the measure to the goal' can be read as refer-
ringg to the suitability of the measure to pursue its goal, which would coincide 
withh the first element of wide proportionality. However, if the importance of 
thee goal and the contribution of the measure to the goal are to be weighed 
againstt trade impacts, then panels and the Appellate Body wil l be balancing the 
importancee of the interest protected with the accompanying trade impacts. That 
meanss that when they apply the "necessary" requirement, they are assessing 
proportionalityy in the strict sense. 

Inn its actual application of the "necessary" test, the Appellate Body in 
EC-AsbestosEC-Asbestos merely noted that the interest protected, in that case human health, 
wass vital and important to the highest degree. It added that any alternative 
measuree might compromise the chosen level of health protection. Thus, the 
Appellatee Body in that case did not really balance the measure and its goal: only 
reasonablyy alternative measures that guarantee the same level of attainment of 
thee protection goal should be considered. However, in Korea-Beef, the Appellate 
Bodyy suggested that "necessary" may have different meanings in the different 
paragraphss in which it occurs in Article XX. This report dealt with Article 
XX(d),, under which measures may be justified as "necessary" to secure compli-
ancee with laws or regulations which are not themselves GATT-inconsistent. In 
applyingg the balancing process involved in assessing "necessity" in Korea-Beef, 
thee Appellate Body was arguably quite severe. Although paying lip service to 
thee right of Members to establish their desired level of protection, the Appellate 
Bodyy thought it unlikely that Korea intended to establish a very high level of 
protection.. Arguably, this second-guessing of Korea's intentions effectively limits 
thee right of Members to establish their own protection levels. Read together with 
thee more deferential application of "necessary" in EC-Asbestos, Korea-Beef could 
bee taken to mean that "necessary" involves a more severe test in paragraph (d) 
thann in paragraph (b). The explanation of this difference probably lies in the 
relativee importance of the interests pursued under both paragraphs. 

Accordingg to the Appellate Body in Korea-Beef when interpreting a treaty, 
accountt may be taken of the relative importance of the common interests or 
valuesvalues that the law or regulation to be enforced is intended to protect. The 
importancee of the interest protected will not easily be doubted in cases involving 
Articlee XX(b), such as EC-Asbestos. Under paragraph (d), the defending Member 
wil ll  be expected to invoke some other interest or value pursued by the law or 
regulationn that the measure at issue enforces.59 Most of the interests protected by 

Paragraphh (d) speaks of'laws or regulations (...] including those relating to customs enforcement, 

thee enforcement of monopolies [...], the protection of patents, trade marks and copyrights, and the 

preventionn of deceptive practices'. 
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lawss whose enforcement measures are sought to be justified under paragraph (d) 
aree of an economic nature. In Korea Beef, the interest invoked was the prevention 
off  fraud, or of "deceptive practices", as paragraph (d) refers to it. Economic 
interestss are perhaps more easily weighed against trade impacts than such non-
economicc interests as environmental protection. However, as the reference to 
thee protection of patents, trade marks and copyrights in paragraph (d) itself 
indicates,, such economic interests are sometimes related to individual rights. 
Thiss make it a difficult exercise to weigh them against trade impacts. Moreover, 
itt is submitted that a correct interpretation of "necessary" in paragraph (d) 
shouldd concentrate on the relationship between the actual measure at issue 
andd its objective, which is the enforcement of another GATT consistent law or 
regulation.. It should not impose a "necessary" requirement on the relationship 
betweenn the enforcement measure at issue and the objective of the underlying 
regulation.. As a matter of fact, paragraph (d) explicitly employs "relating to" as 
thee test for the relationship between the means and ends of the underlying laws 
orr regulations, which in its ordinary meaning is less strict than "necessary". 

Thee current author questions whether the approach taken in Korea-Beef is 
desirable.. A very flexible interpretation of "necessary" may lead to much legal 
uncertainty.. Moreover, it is recalled that the Appellate Body questioned the high 
levell  of protection professed by Korea and in fact substituted its own assessment 
off  the level of protection chosen by Korea.60 The Appellate Body then observed 
thatt Korea could have achieved that level through WTO-consistent measures.61 If 
thee Appellate Body really intended to balance the importance of the interest with 
thee trade impacts and the measure's effectiveness, and in the process to second-
guesss Korea's chosen level of enforcement, it arguably went a step too far. Even 
inn the realm of enforcement measures under Article XX(d), strict proportionality 
testingg is not warranted. Arguments as to the professed level of protection of 
thee objective of a measure would seem to relate to the existence of a legitimate 
objectivee and the suitability of a measure to attain such objective. If the Appel-
latee Body really meant that Korea used its measure to discriminate or protect its 
domesticc production, it should have addressed this in the context of the chapeau 
ratherr than under the "necessary" test. 

Itt has been argued that testing "necessity" easily shades into recognition. 
Afterr all, is it "necessary" to impose one's own regulation on an imported 
productt when that product meets the exporting country's equivalent regula-
tion?622 Likewise, it has been argued that what is often referred to as "mutual 
recognition""  in the EC context is really no more than "functional parallelism", 
andd that this is 'a very conservative and fully justified application of the principle 

600 AB in Korea-Beef, para. 178. 
6161 Ibid., paras. 180-82. 

11 Trachtman (1998) at 65-67 and at 73, respectively. 
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off  proportionality'.6' In this view, 'insisting on a specific technical standard, even 
iff  a different standard is functionally parallel in achieving the desired result, 
iss to have adopted a measure which is not the least restrictive possible'.64 And, 
stilll  according to the same author, if the logic of functional parallelism is rooted 
inn the necessity requirement, a similar doctrine will inevitably emerge in the 
GATT,, as a state could not justify excluding an imported product which meets 
functionallyy parallel regulation as "necessary", as has already been acknowl-
edgedd in the SPS and TBT regimes.6' 

However,, that view does not seem fully correct in that it fails to look at 
thee scope of the basic provisions that precede the consideration of means-ends 
tests.. If a basic provision such as a prohibition of trade obstacles or a non-
discriminationn rule is not violated in the first place, no justification or propor-
tionalityy assessment is needed. If mutual recognition or "functional parallelism" 
aree rooted in "proportionality" and "necessity", it must be assumed that any 
measuree must be "proportionate" or "necessary". This is not true in the GATT 
situation,, where Article III only prohibits regulatory measures that discriminate. 
Thus,, in principle, any product requirement equally applicable to imported and 
domesticc products could be applied consistently with Article III GATT. Only if 
thee basic discipline were to be extended beyond non-discrimination to include 
non-discriminatoryy trade obstacles could Members be forced to accept imported 
productss that do not meet their requirements but do meet the desired result of 
thosee requirements. Admittedly, the TBT and SPS Agreements have changed the 
lackk of disciplines for non-discriminatory requirements in the GATT, although 
ass argued above they do not go as far as imposing recognition. The interpretation 
off  the "necessary" tests in these Agreements may go some way towards de 
factofacto imposing recognition. But to imply "mutual recognition" or "functional 
parallelism""  from the "necessary" requirement in Article XX GATT appears to 
bee mistaken, because Articles III or XI GATT cannot be regarded as implying a 
generall  "obstacles test".66 Moreover, there is no general "necessity" requirement 
inn the GATT; while measures protecting life and health must be "necessary", 
measuress protecting exhaustible natural resources only need to be "relating 
to""  their objective. Finally, if "necessary" in Article XX GATT led to "mutual 
recognition",, the need to conclude separate SPS and TBT Agreements would be 
lesss clear. That need can only be explained by the need to extend the disciplines 
beyondd those contained in the basic GATT provisions. 

633 Weiler (1999) at 367. 
6<< Ibid. 
655 Ibid. 
666 Article XI only prohibits those trade obstacles posed by import-specific measures and Article III 

prohibitss less favourable treatment of like imported products. 
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6.3.44 The Conditions in the Chapeau to Article XX GATT 

InIn US-Gasoline, the Appellate Body said that the three elements 
off  the chapeau to Article XX may be read side-by-side, and that 'they impart 
meaningg to one another.' Nevertheless, in US-Shrimp-Turtle, the Appellate Body 
begann to differentiate between the different elements found in the chapeau, and 
thiss approach was taken a step further by the panel in EC-Asbestos. That panel 
observedd that under the chapeau, it has first to be established whether there is 
discrimination,, which is an objective fact. Only if this is the case, must the 
questionn whether the discrimination is unjustifiable or arbitrary be addressed, 
whichh involves determining whether the measure has been reasonably applied, 
withh due regard to the duties of the defendant and the rights of the claimant. 
Thee same panel interpreted "disguised restriction" to mean restrictions conceal-
ingg trade-restrictive [protectionist] objectives. In order to discern the protective 
applicationn of a measure, its design, architecture and revealing structure should 
bee assessed. The panel further said that a protectionist effect does not normally 
meann that the measure has a protectionist aim, as long as that effect remains 
withinn certain limits. This suggests that extensive and disproportionate protec-
tionistt effects may lead to the conclusion that a measure has been applied so as 
too constitute a disguised restriction on international trade. 

Withh regard to violations of Article III GATT that are sought to be justified 
underr Article XX, the questions to be asked are the following. Does the measure 
resultt in less favourable treatment of imported products than of like domestic 
products?? Does the measure pursue a legitimate objective mentioned in Article 
XX,, and does it (as a whole, in its general design) meet the applicable means-
end(s)) test(s)? Finally, does the measure in its application constitute discrimina-
tionn that is unjustifiable or arbitrary, or a disguised restriction on international 
trade?? Certain problems and overlaps in the different parts of the analysis are 
likelyy to occur. According to the Appellate Body in Gasoline, '[t]he chapeau by 
itss express terms addresses, not so much the questioned measure or its specific 
contentss as such, but rather the manner in which that measure is applied*7 

However,, it is questionable whether the measure and its application can always 
usefullyy be distinguished. The design of a measure itself may of necessity lead to 
certainn applications of it that may not meet the standards of the chapeau. Does 
itt make any difference in such cases whether the measure or its application is 
assessed?? In fact, the Appellate Body itself appears to have looked at the measure 
itselff  rather than its application when it assessed the chapeau in US-Gasoline.6S 

677 The Appellate Body referred to the GATT panel in US-Spring Assemblies that had made the same 

observation. . 

Ass noted by the panel in Argentina-Hides, in note 566. 
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AA second problem is that of the overlap of requirements. The Appellate 
Bodyy in US-Gasoline and in US-Shrimp-Turtle looked at available alternatives 
inn the context of the chapeau. Whether one wishes to call thiss a "necessary" 
testt or not,69 there is a risk of an overlap between the tests in the chapeau 
andd paragraphs (b), (d) and (a). There is also a risk that as a result of the 
interpretationn of the chapeau, a measure justified under paragraph (g) will after 
alll  be subjected to a "necessary" test. Overlaps may occur between the non-
discriminationn requirements in e.g. Articles I and III GATT and the chapeau 
too Article XX. The question whether there is discrimination under the chapeau 
iss likely to refer back to findings under these substantive provisions. Likewise, 
findingsfindings of protective application under the second sentence of Article 111:2, and 
possiblyy also under Article 111:4, m av be expected to influence the analysis of 
"disguisedd restriction" in the chapeau.70 

6.3.55 The Conditions in the TBT and SPS Agreements 

Althoughh the conditions that measures must meet in order 
too be justified under the SPS and TBT Agreements resemble those found in 
Articlee XX GATT, there are a number of differences. First of all, there are no 
separatee exceptions provisions in the SPS and TBT Agreements. The "substan-
tivee obligations" and "exceptions" cannot be separated in these Agreements; they 
aree integrated. Accordingly, the means-ends tests and other conditions found in 
thesee Agreements do not only come into play once a violation has been found, 
ass is the case under the GATT provisions. As a result, it is possible to complain 
underr the SPS and TBT Agreements that a measure is not "necessary", which 
wouldd not be possible under the GATT rules.71 Secondly, as there are no separate 
exceptionss provisions, there is no structure that resembles that of Article XX 
GATT,, with a chapeau and paragraphs. Reflections of the chapeau are found 
inn the preamble and Article 2.3 of the SPS Agreement, and in the preamble to 
thee TBT Agreement, but not in its actual provisions. Both Agreements contain 
elaborationss of the "necessary" requirement. 

Thee TBT Agreement elaborates the "necessity" condition as 'not more trade-
restrictivee than necessary to fulfi l a legitimate objective, taking account of the 
riskss non-fulfilment would create'. The test in the TBT has been identified by 
somee authors as a proportionality test, albeit perhaps an embryonic one.72 In 
thee run-up to the 1999 Seattle Ministerial Conference, the European Commu-
nityy called for the clarification of the TBT Agreement, including the proportion-

'99 See Waincymer (1996); McGovern (1995). Appleton (1997b) argues contra. 

'°'° On protective application and less favourable treatment, see the AB in EC-Asbestos, para. 100. 

""  As noted by Desmedt (2001) at 461. 

'22 Trachtman {1998) at 70; Montini (1997); T.Weiler (1998), 
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alityy of measures.73 A footnote to Article 2.2 in an earlier version of the TBT 
Agreementt actually confirmed that this provision was to ensure proportionality 
'betweenn regulations and the risks non-fulfilment of legitimate objectives would 
create'.. However, that footnote was subsequently dropped, so there is no explicit 
referencee to proportionality in the TBT Agreement.74 It has nevertheless been 
arguedd that Article 2.2 TBT authorises tribunals to go further than the "neces-
sary""  analysis of GATT Article XX in order to resolve the most difficult cases 
inn this area, including measures that are necessary but disproportionate, and 
thatt WTO tribunals are quite likely to engage in such [advanced] balancing, 
regardlesss of the governing legal standard.75 It has also been argued that a 
panell  could find under Article 2.2 TBT that the trade obstacle outweighs the 
riskk of non-fulfilment, and that a technical regulation could be considered to 
bee disproportionate even in the absence of an alternative less trade-restrictive 
alternative.76 6 

Thee current author concurs with the view that 'taking into account the risks 
non-fulfilmentt would create' is indeed reminiscent of proportionality stricto 
sensu.sensu. However, by only taking into account the risks of non-fulfilment of the 
legitimatee objective, this is only a very limited proportionality. The risks of less 
fulfilmentfulfilment of the legitimate objective cannot be taken into account in this test. 
Anotherr argument against reading a strict proportionality test in Article 2.2 TBT 
iss that the preamble of the TBT Agreement recognises that 'no country should 
bee prevented from taking measures necessary to ensure [...] the protection of 
human,, animal or plant life or health, or the environment [...] at the levels 
itt considers appropriate [...].' It has been suggested that panels' willingness to 
interferee with Members' technical regulations may ultimately depend on the 
legitimatee objective at stake.77 

Thee SPS Agreement contains the most elaborate set of means-ends condi-
tions.. SPS measures should be applied only to the extent necessary, be based on 
scientificc principles and not be maintained without sufficient scientific evidence 
{Articl ee 2.2). They should not arbitrarily or unjustifiably discriminate or be 
appliedd in a manner which would constitute a disguised trade restriction (Article 
2.3).. They should be based on a risk assessment (Article 5.1), and be applied 
inn order to achieve their appropriate protection level. Appropriate protection 
levelss should be applied consistently (Article 5.5 and Guidelines for its imple-
mentation).. SPS measures should not be more trade-restrictive than required to 
achievee their appropriate level of protection, taking into account technical and 

733 Document WT/GC/W/274. 
744 Petersmann (1993a). 
755 Hudec(i998)at643. 
77 Desmedt (2001) at 459-460. 
777 Ibid, at 460. 
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economicc feasibility, which is the case when there is no reasonably available 
alternativee measure that achieves the appropriate protection level but is signifi-
cantlyy less trade-restrictive {Articl e 5.6). 

Thee SPS Agreement thus requires that SPS measures be "necessary", but 
alsoo that they be based on a risk assessment. It has been argued that the "neces-
sary""  requirement in Article 2.1 SPS includes an obligation to demonstrate a 
causall  link between the measure and its aim.78 The requirement in Article 
5.11 SPS, on the other hand, requires a causal link, or "rational connection" 
betweenn the measure and a risk assessment.79 Thus, it has been argued that 
thee SPS Agreement imposes a double obligation in terms of appropriateness or 
suitability,, the first element of proportionality in the wide sense of the term. 
Thiss double obligation has been contrasted with the EC situation, where no 
distinctionn is explicitly made between the causal link between the measure and 
itss objective, and between the measure and the risk.80 However, the current 
authorr doubts whether it is useful to distinguish the aim of a measure from the 
riskss it seeks to avert. According to the definitions in the SPS Agreement, the 
aimm of an SPS measure is to protect humans, animals or plants from certain 
risks.. Thus, it would seem that the obligation of a risk assessment and the 
existencee of a risk are part of the preliminary question whether a measure is an 
SPSS measure in the first place and the question of the causal link or suitability. 
Thee necessity of the measure rather relates to the reasonable availability of less 
trade-restrictivee alternatives to achieve the aim, as further elaborated in Article 
5.66 SPS. The test in Article 5.6 may be seen as the most elaborate refinement 
off  the sometimes rough instrument of necessity as least trade-restrictiveness. 
Byy stipulating that alternatives must be reasonably available taking into account 
technicall  and economic feasibility, the domestic regulatory costs of a measure 
cann be accounted for. Moreover, by adding "significantly" to "less trade-restric-
tive",, it is ensured that a slightly more trade-restrictive measure wil l not fail 
thee test. 

6.3.66 Comparison: Proportionality in Article XX GATT? 

Inn Gasoline and Shrimp-Turtle, the Appellate Body referred to 
thee role of the chapeau in ensuring that the exceptions in Article XX are not 
abused,, and that thus, the appropriate balance between rights and obligations 
off  the WTO Members is maintained. The Appellate Body observed that the 
chapeauu to Article XX is but one expression of the principle of good faith that 
controlss the exercise of rights by states. It further observed that one application 

788 Desmedt {2001) at 454. 
799 AB in ECHormoncs, para. 193. 
800 Desmedt (2001) at 454. 
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off  this principle, the doctrine of abus de droit, enjoins that whenever the asser-
tionn of a right 'impinges on the field covered by [a] treaty obligation, it must be 
exercisedd bonafide, that is to say, reasonably.' Moreover, the Appellate Body cited 
ann author on public international law who referred to a bonafide and reasonable 
exercisee of the right as one that is 'appropriate and necessary for the purpose 
off  the right (i.e., in furtherance of the interests which the right is intended 
too protect)'.81 This terminology strongly calls to mind the terminology used by 
thee ECJ when assessing justifications under Articles 28-30 EC. As signalled 
inn Chapter 5, the Appellate Body appears to be increasingly resorting to the 
conceptss of "reason" and "reasonability".8* 

Itt is recalled that the European Court of Justice has repeatedly stated that 
thee requirement of proportionality underlies the second sentence of Article 30 
EC.. Could it likewise be said that, proportionality derives from the requirements 
inn the chapeau to Article XX GATT? Various authors have suggested that 
thee chapeau to Article XX may be used to test proportionality.8}  It should be 
stressed,, however, that the notion of "proportionality" is itself interpreted in 
differentt ways. Sometimes, the term is used to refer to strict proportionality only, 
sometimess it is equated with "necessity", and sometimes it is taken in the widest 
sensee to include both, as well as "appropriateness". Therefore, simply saying that 
thee chapeau calls for proportionality testing does not answer the question of 
whatt is to be understood by a proportionality test. Moreover, it is recalled that 
Articlee 30 EC refers to prohibitions or restrictions which are "justified" on the 
groundss of a number of stated objectives. It does not further differentiate the 
means-endss tests for different exception grounds, like Article XX GATT does. 
Accordingly,, the ECJ usually treats Article 30 as one integrated whole. In most 
cases,, it does not explicitly refer to the second sentence of Article 30, but merely 
layss down the "proportionality" requirement, in one of the many forms it has 
presentedd that requirement. 

Thee question arises whether an "overall" requirement of "proportionality" 
and/orr "reasonableness" could similarly be applied to Article XX GATT, and 
whetherr that would also lead to an approach that integrates all the elements 
off  Article XX GATT into one general test. If the EC parallel were followed, 
suchh a test would probably lead to an "appropriateness" and "necessity" test, 
inn which the chapeau requirements would be subsumed. One advantage of an 
integratedd approach to the means-ends tests and the chapeau would be that the 

ABB in US-Shrimp-Turtle, para. 158, citing Cheng {1953) at 125. 

Onn the concept of "reason" in public international law, see Corten (1999). 

Mathiss (1991) at 49; Cameron and Campbell (1998) at 223; Manzini (1999) at 840; Hilf and Puth 

(2001). . 
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overlapss now occurring between the assessment of the means-ends tests under 
thee paragraphs and the chapeau could be avoided. These overlaps risk resulting 
inn double necessity tests for justifications under paragraph (b) and necessity tests 
forr justifications under paragraph (g) even if that paragraph does not contain 
aa necessary requirement. Avoiding such overlaps would alleviate the burden on 
thee defendant under Article XX. 

However,, an "integrated approach" to Article XX GATT is not without its 
problems.. Even if a measure and its application are not always easy to separate, 
ann integrated approach would be difficult to reconcile with the text of Article 
XXX GATT. Up to now, Article XX has been applied in a two-tiered manner, 
treatingg the tests in the paragraphs as addressing the measure and the tests 
inn the chapeau as addressing its application. A textual approach to Article XX 
acknowledgess that "relating to" in paragraph (g) is essentially an appropriateness 
test,, in other words the first element of proportionality sensu lato. "Necessary" 
mayy have different meanings in paragraphs {a), (b) and {d), as the Appellate 
Bodyy suggested in Korea Beef. "Necessary" seems to always include appropriate-
ness,, and also compares whether there are equally effective less trade-restrictive 
alternativess available. Looking for alternatives in the context of Article XX GATT 
mayy include a whole range of different types of measures, as Article XX applies 
too the whole GATT Agreement. Thus, when the necessity of a quantitative 
restrictionn found to infringe Article XI is assessed under Article XX, alterna-
tivess looked at may include taxation or internal regulatory measures. This wide 
rangee of possible alternatives may be contrasted with the EC situation. There, 
measuress having equivalent effect to a quantitative restriction may be compared, 
butt including taxation measures in assessing "diagonal proportionality" is less 
obvious,, considering the fact that the exceptions in Article 30 do not apply to the 
provisionn on tax measures in Article 90 EC. Going back to "necessary" in Article 
XXX GATT, arguably, in spite of the Appellate Body's suggestions in Korea-Beef 
andd EC-Asbestos, "necessity" does not include strict proportionality. 

Thee chapeau to Article XX GATT does not warrant strict proportionality 
testingg either. The chapeau rather invites the adjudicator to look at whether the 
measuree has been applied reasonably, with due regard to the interests concerned, 
byy checking for qualified forms of discrimination and disguised restrictions. It 
shouldd be emphasised that the measures in US-Gasoline and US-Shrimp-Turtle 
weree found not to meet the standards in the chapeau mainly because they 
unjustifiablyy discriminated, not because they were disproportionate. It has been 
arguedd that there is no 'single overarching (unwritten) proportionality principle' 
inn WTO law, and that it would not be appropriate for WTO dispute settlement 
organss to assert such a principle at this stage of the WTO's development.84 The 
currentt author agrees with this view. It is submitted that the arguments raised 

844 Desmedt (2001) at 479-80. 
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abovee against the application of a strict proportionality test to national measures 
inn the EC apply with even greater force to WTO panels and the Appellate Body. 

6.44 Concluding Remarks on Prohibitions, Justifications and 
Conditions s 

Summarisingg the above considerations, the following pattern 
cann be discerned when comparing the EC and WTO rules regarding trade-
restrictivee environmental and health measures. 

 National measures taken for health or environmental reasons that specifi-
callyy target imported products as such violate Article 28 and Article XI 
GATT,, and need justification under Article 30 EC and Article XX GATT, 
respectively.. When such measures are taken for sanitary or phytosanitary 
protection,, they are disciplined by the SPS Agreement, which prohibits 
themm if they are more trade-restrictive than required, not based on scien-
tifi cc principles and a risk assessment, or if they amount to arbitrary or 
unjustifiablee discrimination or a disguised trade restriction. 
 National internal regulatory measures taken for health or environmental 
reasonss that lay down product characteristics with reference to product 
originn violate Article 28 EC and Article 111:4 GATT as well as Article 2.1 
TBT.. They require justification under Article 30 EC and Article XX GATT. 
Whenn taken for sanitary or phytosanitary protection, they are covered by 
thee SPS Agreement (see above). 
 National internal regulatory measures taken for health or environmental 
reasonss that lay down product characteristics without reference to product 
originn violate Article 28 EC but can be justified under Article 30 EC or 
byy mandatory requirements. They do not violate the GATT, but do violate 
Articlee 2.2 TBT if more trade-restrictive than necessary. When taken for 
sanitaryy or phytosanitary protection, they are disciplined by the SPS Agree-
mentt (see above). 
 National internal regulatory measures taken for health or environmental 
reasonss that restrict or prohibit certain selling arrangements violate Article 
288 EC only if they discriminate de facto or dejure or completely prevent the 
markett access of imported goods. If they do, they can be justified under 
Articlee 30 EC or by mandatory requirements, except if dejure discrimina-
tory,, in which case only Article 30 EC is available. Such measures violate 
Articlee 111:4 GATT only if they are discriminatory; if so, they may be 
justifiedd by Article XX GATT. 
 National internal regulatory measures taken for health or environmental 
reasonss that do not lay down product characteristics, and do not prohibit or 
restrictt certain selling arrangements, i.e. those dubbed as "third category 
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measures""  in the EC context, violate Article 28 EC unless their trade effects 
aree too remote or uncertain. If they violate Article 28 EC, they can be 
justifiedd under Article 30 EC or by mandatory requirements, except if they 
aree dejure discriminatory, in which case only Article 30 EC is available. 
Suchh measures violate Article 111:4 GATT only if discriminatory; if so, they 
cann be justified by Article XX GATT. 
 When measures require justification under Article 30 EC or the mandatory 
requirements,, they need to pursue an acceptable (environmental or health) 
objective,, be appropriate to pursue that objective, and be necessary in the 
sensee that no alternative less trade-restrictive measures are available that 
aree equally capable of attaining the same level of protection. Under Article 
300 EC, they must not arbitrarily discriminate or constitute a disguised 
tradee restriction. When measures require justification under Article XX 
GATT,, the TBT or SPS Agreement, they need to pursue an acceptable 
{environmentall  or health) objective, be appropriate to pursue that objective 
(explicitt in paragraph (g) and implicit in other paragraphs and in the 
TBTT and SPS Agreements), be necessary in the sense that no alternative 
lesss trade-restrictive measures are reasonably available that are equally 
capablee of attaining the same level of protection, and must not arbitrarily 
orr unjustifiably discriminate or constitute a disguised trade restriction 
(chapeauu to Article XX and SPS). 

Thus,, the main differences between the two legal regimes are, first, the ECJ's 
separatee treatment of "selling arrangements"; secondly, the WTO's separate 
treatmentt of SPS measures; and thirdly, the different treatment of "third cate-
gory""  measures. The first difference is really not that great in that it amounts 
too a national treatment test for selling arrangements similar to that in Article 
111:44 GATT. However, it is qualified by the EC J by a market access test, which 
hass been argued in this work to constitute an additional requirement and is 
nott found in GATT Article 111:4. The second difference is a typological one 
ratherr than one resulting in essentially different tests. The ECJ has made it clear 
thatt Member States may set their own level of life and health protection, but 
thatt they must take into account the interests of traders and producers in other 
Memberr States and scientific evidence, and must avoid double testing. These 
requirementss closely resemble the conditions which SPS measures must fulfi l 
inn the WTO. Finally, it has been argued in this work that there is no reason not 
too extend the EC regime applicable to "selling arrangements" to "third category 
measures".. This would unify the EC test for measures not specifically targeting 
importss and not laying down product requirements as a non-discrimination test, 
qualifiedd by a market access test. It would signify further alignment with the 
WTOO regime under Article 111:4 GATT, with the exception of that same market 
accesss requirement, which is appropriate in an internal market but not in the 
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WTO.. Considering the different contexts in which they operate, the similarities 
betweenn the relevant provisions and their interpretations are striking. However, 
twoo fields in which the similarities between the EC and the WTO are less obvi-
ouss remain to be discussed: that of harmonisation and that of extraterritoriality 
andd PPMs. 
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