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CHAPTERR 8 NATIONA LL  ENVIRONMENTA L MEASURES AND THIRD-COUNTR Y PRODUCTS 

INN THE EC 

8.11 Introductio n 

Thiss Section addresses a particular question arising from the 
factt that EC Member States need to comply with both EC and WTO disciplines: 
Whatt is the legal status of the application by EC Member States of trade-
restrictivee environmental measures to products from third countries? That legal 
statuss wil l in the first place be examined from the point of view of EC law, 
butt the relevance of WTO law wil l also be discussed. A customs union like 
thee European Community requires a certain degree of uniformity in external 
tradee policies, in order to avoid trade diversions in its internal market. For 
example,, a Member State that wishes to individually ban the imports of a 
third-countryy product wil l need authorisation by the Community to do so. In 
orderr to effectively implement its ban, it wil l moreover need to ensure that 
thee third-country product is not indirectly imported into its territory, through 
anotherr Member State that does allow the importation and marketing of the 
third-countryy product. The ensuing internal trade barrier will also require Com-
munityy authorisation. 

AA certain degree of external uniformity of the trade policies of a customs 
unionn is also required by Article XXIV GATT. The question is, how far does 
thiss requirement go, both from the point of view of a well-functioning internal 
market,, and from the point of view of WTO obligations? Does it only concern 
measuress specifically regulating trade flows with third countries, such as import 
andd export restrictions? Or does it extend to all sorts of internal legislative 
measuress that may have a trade-hindering effect on third-country goods? In 
otherr words, does the Community's common commercial policy cover the appli-
cationn to third-country products of those national measures that fall within the 
notionn of'measures having equivalent effect' to quantitative restrictions in intra-
Communityy trade? Does a Member State need authorisation for each and every 
instancee in which it applies its internal legislation to a third-country product, or 
cann such authorisation be implied in the Treaty or secondary Community legis-
lation?? Or should no distinction be made between the treatment of third-country 
productss and products of Community origin once they are on the Community 
market?? These questions are addressed below, with particular attention to the 
interpretationn of the Community's common import and export regulations and 
thee concept of free circulation. 

369 9 



TRADEE AND ENVIRONMEN T IN THE EC AND THE WTO 

8.22 The European Community as a Customs Union and 
Third-Countr yy Products 

8.2.11 The European Community as a Customs Union 

Articlee 23 EC stipulates that the Community shall be based on 
aa customs union which shall cover all trade in goods and which shall involve 
thee prohibition between Member States of customs duties and charges having 
equivalentt effect and the adoption of a common customs tariff in their relations 
withh third countries. This formulation suggests that the EC customs union is 
aa narrow concept, confined to the internal elimination and external uniformisa-
tionn of customs duties and charges having equivalent effect.' However, this 
narroww concept is largely rectified with regard to the internal side of the 
customss union. Articles 3(1)(a) and 28-31 EC make it clear that internally, not 
onlyy customs duties and charges having equivalent effect, but also quantitative 
restrictionss and measures having equivalent effect are prohibited. Furthermore, 
productss from third countries benefit from these prohibitions once they are in 
freee circulation in the Community. Article 23(2) EC provides that Article 25 
(thee prohibition of customs duties and charges having equivalent effect within 
thee Community) and Articles 28-31 (the prohibition of quantitative restrictions 
onn imports and exports within the Community, the exceptions thereto, and the 
provisionn on state trading monopolies) shall apply to both products originating 
inn the Community and products coming from third countries that are in free 
circulationn in Member States. Article 24 defines third-country products to be 
inn "free circulation" when import formalities have been complied with and 
customss duties or charges having equivalent effect have been levied. 

8.2.22 The Customs Union Externally; the Common Com-
merciall  Policy 

Articlee 3(i)(b) of the EC Treaty mentions among the European 
Community'ss activities a "common commercial policy". According to Article 131 
EC,, by establishing a customs union between themselves the Member States 
aimm to contribute, in the common interest, to 'the harmonious development of 
worldd trade, the progressive abolition of restrictions on international trade and 
thee lowering of customs barriers'. Article 133 of the EC Treaty provides that the 
commonn commercial policy 'shall be based on uniform principles, particularly 
inn regard to changes in tariff rates, the conclusion of tariff and trade agreements, 
thee achievement of uniformity in measures of liberalisation, export policy and 

11 This is narrower than what a customs union should substantially eliminate internally and uniformise 

externallyy according to Article XXIV:8(a) GATT, as discussed infra. 
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measuress to protect trade such as those to be taken in the event of dumping or 
subsidies'.11 Article 133 EC makes it clear that the EC Treaty is aimed at establish-
ingg a customs union within the meaning of Article XXIV : 8 GATT, despite the 
narroww description of the customs union in Article 23 (1).3 However, the non-
exhaustivee nature of the measures listed leaves the scope of the Community's 
competencee to conduct a common commercial policy somewhat unclear. 

Inn disputes over whether the Community has been competent to act on the 
basiss of Article 133, the Court has tended to take a broad view of the common 
commerciall  policy. As early as in 1973, it stated that the proper functioning of 
thee customs union justifies a wide interpretation of Article 133 and of the powers 
itt confers on the institutions to allow them thoroughly to control external trade 
byy measures taken both independently and by agreement.4 In its Opinion 1/78 
onn the International Rubber Agreement, the Court observed that the common 
commerciall  policy could not be restricted to the use of instruments 'intended to 
havee an effect only on the traditional aspects of external trade to the exclusion of 
moree highly developed mechanisms'. The Court went on to state that: 

[T]he[T]he question of external trade must be governed from a wide point of view and 
notnot only having regard to the administration of precise systems such as customs and 
quantitativequantitative restrictions. [...} the enumeration in article 113 [now 133] of the subjects 
coveredcovered by commercial policy [...] [...]  must not, as such, close the door to the application 
inin a Community context of any other process intended to regulate external trade. 
AA restrictive interpretation of the concept of common commercial policy would risk 
causingcausing disturbances in intra-Community trade [...].* 

Inn the Chernobyl 1 case, in which the legal basis of a Community regulation 
governingg the imports of third-country agricultural products after the accident 
att the Chernobyl nuclear power station was at issue, the ECJ again took a broad 
vieww of the scope of Article 133.6 The Court referred to Opinion 1/78 cited above 

11 The changes to Article 133 brought about by the 2000 Treaty of Nice mainly concern the conclusion 

off  agreements concerning trade in services and trade-related intellectual property rights, which are not 

furtherr discussed here. 
33 Demaret (1987) at 154. 
44 Case 8/73 Massey-Ferguson, para. 4. However, this case should not too easily be taken as an authority. 

Thee Court made this statement while in the very same sentence admitting that Article 235 [now 308] 

andd not Article 133 had rightly been chosen as the legal basis for a Community regulation on customs 

valuation.. That appears typically the kind of measure one would assume that Article 133 should cover. 
55 Opinion 1/78 Re International Agreement on Natural Rubber, paras. 44-45. Emphasis added. 

Casee 62/88 Chernobyl 1, paras. 16-20. 'Articles i3or and 130s [now 174 and 175] [...] leave intact the 

powerss held by the Community under other provisions of the Treaty, even if the measures to be taken 

underr the latter provisions pursue at the same time any of the objectives of environmental protection.' 
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inn the Werner and Leifer cases, which concerned national licensing requirements 
forr the export of so-called dual-use goods to Libya and Iraq, respectively, and are 
furtherr discussed below. It held that 'a measure [...] whose effect is to prevent or 
restrictt the export of certain products, cannot be treated as falling outside the 
scopee of the common commercial policy on the ground that it has foreign policy 
andd security objectives.'7 The Court added that a Member State should not be 
ablee to restrict the scope of the common commercial policy by freely deciding, in 
thee light of its own foreign policy or security requirements, whether a measure is 
coveredd by Article 133.*  In other words, even if trade-restrictive measures pursue 
aa healthh or security objective, they may still be covered by the concept of a 
commonn commercial policy. 

Inn Opinion 1/94, the Commission asked the Court to decide upon the 
Community'ss competence to conclude the WTO Agreement.9 The Commission 
phrasedd its questions in a somewhat unclear way, and the Court appears to 
havee deliberately rephrased them in terms not of competence as such, but of 
exclusivee competence.10 The Court decided that pursuant to Article 133 EC, the 
Communityy had exclusive competence to conclude the Multilateral Agreements 
onn Trade in Goods, which include inter alia the GATT and the TBT and SPS 
Agreements.""  The Community and the Member States were jointly competent to 
concludee the GATS and TRIPS Agreements.12 As regards the TRIPS Agreement, 
thee Court held that with the exception of the provisions concerning counterfeit 
goods,, the TRIPS Agreement was not within the scope of Article 133.13 Accord-
ingg to the Court, even if there is a connection between intellectual property 
andd trade in goods, this does not bring them within the scope of Article 133; 
intellectuall  property rights 'do not relate specifically to international trade'.14 

Thee Court's restrictive interpretation of Article 133 as regards the TRIPS Agree-
mentt does not extend to measures affecting trade in goods covered by the 
Multilaterall  Agreements on Trade in Goods. These Agreements do not only 
disciplinee specific trade policy instruments such as tariffs and quantitative 
restrictions,, but also the internal legislation of WTO Members regarding, for 
example,, taxation and regulation (Article III GATT) and technical regulations 
(TBTT Agreement). Clearly, such internal legislation does not 'relate specifically 

77 Case C-70/94 Werner, para. 10. Emphasis added. 
88 Ibid. , para. n. 
99 Opinion 1/94 Re the Uruguay Round Agreements has been extensively discussed elsewhere. See e.g. 

Bourgeoiss (1995), Hil f (1995), Jans (1996), 
100 On this point, see Jans (1996). 
111 Opinion 1/94 Re the Uruguay Round Agreements, paras. 31-34. 
111 Ibid. , paras. 98 and 105. 

"''  Ibid. , para. 55. 
144 Ibid. , paras. 55 and 56. Emphasis added. 
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too international trade'. The present author therefore does not think that Opinion 
1/944 implies a general retreat vis-a-vis the Court's earlier case-law on the scope 
off  Article 133 EC. 

Admittedly,, the Court's recent opinion regarding the legal basis of the Carta-
genaa Biosafety Protocol seems to indicate a cautious approach towards the scope 
off  Article 133. The central objective of the Protocol is that its parties shall ensure 
thatt the development, handling, transport, use, transfer and release of any living 
modifiedd organisms are undertaken in a manner that prevents or reduces the 
riskss to biological diversity.'5 Thus, the activities within the scope of the Protocol 
noo doubt include trade. Accordingly the Commission had argued for a double 
legall  basis (Articles 175 and 133) for the Biosafety Protocol. However, the Court 
refusedd to accept a double legal basis, and advised a single environmental basis 
(Articlee 175). The question remains open of whether this opinion should be 
interpretedd as a general limitation to the scope of Article 133, or should rather be 
seenn as an expression of the Court's reluctance to accept a double legal basis.16 

Thee present author tends to take the latter view. Thus, even if the Court has 
becomee more cautious in interpreting Article 133 in recent opinions, its earlier 
case-laww iss arguably still valid: the common commercial policy is an evolutive 
conceptt that loses its effectiveness when interpreted restrictively. 

8.2.33 Exclusivity of Community Competence and " Specific 
Authorisation" " 

Thee common commercial policy consists of both conventional 
measures,, i.e. international agreements, and autonomous measures, i.e. Com-
munityy legislation regulating trade with third countries. With respect to con-
ventionall  measures, the above cases and opinions indicate a general tendency 
too widely interpret the scope of the common commercial policy. Does this 
meann that a prohibition of'measures having equivalent effect' to quantitative 
restrictionss imposed on third-country goods can be considered to be part of 
thee common commercial policy? In a number of free trade and association 
agreementss with third countries concluded by the Community on the basis of 
Articlee 133 EC, 'measures having equivalent effect' have been expressly included 
ass part of a prohibition. Moreover, even if these words do not figure in the 
WTOO Agreements, these Agreements do discipline many measures that have 
beenn dubbed 'measures having equivalent effect' within the Community. Thus, 
thee Community is clearly allowed to conclude, on the basis of Article 133 EC, 
agreementss disciplining 'measures having equivalent effect'. However, the scope 
off  Article 133 is somewhat less clear with respect to autonomous Community 

155 Article 2 Biosafety Protocol, available at http://www.biodiv.org/biosafety 

Seee Case C-42/97 Parliament v. Council. 
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measures,, and with respect to the leeway for Member States to act individually 
inn the absence of such measures. 

Inn principle, Community legislation regulating imports and/or exports from 
and/orr to third countries may be expected to be based on Article 133 EC. 
Exampless are the common import and export regulations that are discussed 
infra,infra, and the antidumping and anti-subsidy regulations.17 However, many pieces 
off  secondary legislation do not exclusively regulate trade with third countries 
butt also the internal market, or they pursue other objectives in addition to the 
regulationn of trade flows. Accordingly, the Community legislature often chooses 
aa different legal basis, or a combination of Article 133 and another legal basis. 
Forr example, most Community legislation laying down product requirements 
appliess to both Community and third-country goods. Such Community legisla-
tionn is usually based on Article 95, not Article 133.18 Community legislation 
mayy also contain a combination of general measures that apply to internal and 
third-countryy products alike, and measures specifically addressing third-country 
goods.. A combined legal basis of Articles 95 and 133 would appear appropriate in 
suchh cases.'9 Community legislation may also have other objectives in addition 
too regulating international trade. For example, the Court has held with regard to 
agriculturall  goods that the mere fact that Community legislation also concerns 
importss into the Community does not suffice to make Article 133 applicable.20 

Inn the environmental sphere, a joint legal basis of Articles 133 and 175 is indeed 
possible.211 However, a considerable number of Community measures that also 
specificallyy regulate imports and exports from and to third countries are based 
onn Article 175 alone, instead of Article 133 or a combination of both.22 

Withh regard to the situation where the Community has not enacted autono-
mouss measures on the basis of Article 133 EC, are the Member States in 
principlee free to act individually with regard to third-country goods? The answer 

'77 Regulation 384/96 on protection against dumped imports, OJ1996 L 56/1, Regulation 3284/94 on 

protectionn against subsidised imports, O J 1994 L 349/22. 
188 E.g. Directive 91/157/EEC on Batteries and Accumulators containing Certain Dangerous Substances, 

OJJ 1991 L 78/38. 
199 E.g. Regulation 259/93 o n t n e supervision and control of shipments of waste within, into and out of the 

Europeann Community, OJ 1993 L 30/1, which is based on Article 175 but in the present author's view 

shouldd rather have been based on Articles 133 and 95, as the Commission had proposed. 
200 See Case C-131/87 Commission v. Council, para. 28. However, it may be recalled that the Court stated 

inn Case 62/88 Chernobyl I that the fact that a regulation pursues a health objective is not enought to 

removee it from the ambit of Article 133 EC. 
211 See e.g. Regulation 3254/91 on animals caught with leghold traps, OJ 1991 L 308/1. 
222 See e.g. Regulation 2455/92 on the import and export of certain dangerous chemicals, OJ 1992 L 251/13; 

andd Regulation 259/93 o n waste shipments within, into and out of the Community {Basel Regulation), 

OJJ 1993 L 30/1. See Jans (2000a) at 77. 
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too that question appears to be negative, because the Court has consistently held 
thatt the Community's powers under Article 133 EC are exclusive. This means 
thatt Member States are in principle precluded from acting. The Court as early as 
inn 1975 observed that the common commercial policy is conceived in the context 
off  the operation of the common market, for the defence of the common interests 
off  the Community. This conception, according to the Court, 'is incompatible 
withh the freedom to which the Member States could lay claim by invoking 
aa concurrent power, so as to ensure that their own interests were separately 
satisfiedd in external relations, at the risk of compromising the effective defence 
off  the common interests of the Community.' 'It cannot therefore be accepted 
that,, in a field [...] covered by [...] the common commercial policy, the Member 
Statess should exercise a power concurrent to that of the Community's.2' In its 
judgmentt in the Donckerwolcke case, the ECJ clarified the following consequence 
off  the exclusive character of the Community's competence under Article 133: 

AsAs full responsibility in the matter of commercial policy was transferred to the 
CommunityCommunity by means of article 113(1) [now 133(1)] measures of commercial policy of 
aa national character are only permissible after the end of the transitional period by 
virtuevirtue of specific authorization by the Community.1'* 

Thus,, Member States are only allowed to take commercial policy measures with 
specificc Community authorisation, because such measures are part and parcel 
off  the Community's exclusive competence to adopt a common commercial policy 
underr Article 133. The scope of this common commercial policy is therefore 
off  obvious importance. The wider its scope, the more specific authorisation is 
neededd by Member States to act individually. 

8.2.44 Common Rules for Imports and Exports 

Amongg the measures taken on the basis of Article 133, the Com-
munity'ss regulation laying down common rules for imports based on Article 
1333 deserves specific mention.25 The preamble to the common import regulation 
statess inter alia that 'the starting point for the common rules for imports is 
liberalizationn of imports, namely the absence of any quantitative restrictions; 
[...]'.. Article 1 of the regulation stipulates that imports of products originating 
fromm third countries 'shall be freely imported into the Community and accord-
inglyy [...] shall not be subject to any quantitative restrictions.' The language of 

233 Opinion 1/75 Re Local Cost Standard. 
244 Case 41/76 Donckerwolcke, para. 32. 
255 Regulation 3285/94, OJ1994 L 349/53-
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'measuress having equivalent effect' found in Article 28 EC does not appear here. 
Thee common import regulation also contains exceptions. According to Article 
24{2)(a),, '[w]ithout prejudice to other Community provisions, this Regulation 
shalll  not preclude the adoption or application by Member States (i) of prohibi-
tions,, quantitative restrictions or surveillance measures on grounds of [...] the 
protectionn of health and life of humans, animals or plants [...]'. The reference 
too lif e and health protection forms part of an enumeration of exception grounds 
thatt parallels the one in Article 30 EC. However, there are some differences 
betweenn the two exceptions provisions. While Article 24 (2) (a) of the common 
importt regulation uses the words 'prohibitions, quantitative restrictions or sur-
veillancee measures', Article 30 EC uses the wider terms 'prohibitions or restric-
tions'.. Moreover, the second sentence of Article 30, which adds that such 
prohibitionss or restrictions should not constitute a means of arbitrary discrimi-
nationn or a disguised restriction on trade [between the Member States], is absent 
inn Article 24(2) of the common import regulation. 

Thee prohibition in the common import regulation currently in force has, to 
thiss author's knowledge, not been the subject of any decisions by the European 
Courtt of Justice. However, the identically worded prohibition in one of its 
predecessorss was interpreted in the EMI case, where the Court found that 
thee prohibition related only to quantitative restrictions and not to measures 
havingg equivalent effect.26 The prohibition in the common export regulation has 
similarr wording as that in the import regulation.27 The Court has interpreted 
thee common export regulation on a number of occasions.28 In Bulk Oil, the EC J 
statedd that the common export regulation does not prohibit a Member State from 
imposingg new 'quantitative restrictions or measures having equivalent effect' on 
itss exports of oil to non-member countries.29 The Court's reference to 'measures 
havingg equivalent effect' in this case has been interpreted in a contrasting 
fashion.. Some have read it as confirming that measures having equivalent effect 
weree not covered by the prohibition in the common export regulation in the first 
place.300 Others have suggested that the judgment implies that the prohibition 
alsoo covers such measures.31 In any event, the relevance of this case to the 
interpretationn of the common import regulation is doubtful. The case concerned 

266 Case 51/75 EMI, para. 20, on Regulation 1439/74, Of 1974 L159/1. 
277 The exceptions provision in the common export regulation is confined to "quantitative restrictions" and 

thuss differs somewhat from the exceptions in the common import regulation, which in addition refers 

too "prohibitions". However, quantitative restrictions arguably include prohibitions, so the difference is 

nott that great. 
288 Regulation 2603/69, OJ1969 L 324/25, as amended by regulation 3918/91, O] 1991 L 372/91. 
299 Case 174/84 Bulk Oil, para. 37. 
300 Völker (1993) at 106. 
311 Lauwaars {1988) at 78. 
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aa particular provision containing temporary exceptions to the prohibition of 
quantitativee restrictions for oil and a number of other products, which is not 
foundd in the common import regulation. 

Inn Aimé Richardt, certain export restrictions on materials considered strate-
gicc by Luxembourg were at issue. Advocate-General Jacobs argued in his opinion 
thatt the common export regulation was applicable to the export restriction. He 
furthermoree contended that in the light of the objectives of the regulation and its 
structuree and wording it was clear that the regulation 'embodies a fundamental 
rulee that, subject to the exceptions specified, exports from the Community 
too non-member States are unrestricted.'31 Jacobs thought it unreasonable to 
concludee from the absence of the words 'measures having equivalent effect' in 
thee export regulation that all such measures were excluded from its scope. That 
wass not to say, however, that the scope of the prohibition in the regulation is the 
samee as that of the relevant Treaty provision regarding intra-Community trade.33 

However,, an export licensing system would be within the scope of the export 
regulationn if its effect is to preclude all exports of a particular product. Jacobs 
rejectedd a parallel with EMI, positing that the scope of the various provisions 
inn Community legislation depends not on the formulation used, but on their 
contextt and purposes. He then referred to Article XI GATT, which explicitly 
referss to licenses or other measures, and concluded that the measures at issue 
weree prohibited by the common export regulation, unless justified under its 
exceptions.. The Court, however, did not address the common export regulation 
inn its judgment. 

Subsequently,, Jacobs essentially repeated his position in his joined opinion 
inn the Werner and Leifer cases, which again involved national export restrictions 
onn goods that can be used for military purposes. Jacobs referred to the first 
partt of Article 1(2) of the common export regulation, which provides that the 
exportationn of products from the Community shall be free, as a "principle" and 
ass a 'basic rule of the common commercial policy'.34 This time, the Court did 
addresss the common export regulation in its judgment. It observed that it does 
nott follow from the absence of any reference to 'measures having equivalent 
effect'' as found in Article 29 that the concept of quantitative restrictions used 
inn a regulation concerning trade between the Community and non-member 
countriess must be interpreted as excluding any measure having equivalent effect 
withinn the meaning of Article 34 [now 29] of the Treaty.35 The Court stated that 
provisionss of Community law must be interpreted by considering not only their 

322 AG Jacobs in Case C-367/89 Aimé Richardt, para. 18 of his opinion. 
333 Ibid., para. 20 of his opinion, erroneously referring to Article 30 [now 28] EC instead of Article 34 

[noww 29] EC. 
344 AG Jacobs in Cases C-70/94 Werner and C-83/94 Leifer, paras. 31 and 38 of his opinion. 
355 Case C-70/94 Werner, para. 20. 
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wording,, but also their context and the objectives of the rules of which they are 
part.. The Court added that: 

AA regulation based on Article 113 [now 133] of the Treaty, whose objective is to 
implementimplement the principle of free exportation at the Community level, as stated in 
ArticleArticle 1 of the Export Regulation, cannot exclude from its scope measures adopted by 
thethe Member States whose effect is equivalent to a quantitative restriction where their 
applicationapplication may lead, as in the present case, to an export prohibition.}6 

Thee Court then referred to Article XI GATT, 'which can be considered to be 
relevantt for the purposes of interpreting a Community instrument governing 
internationall  trade.' It observed that Article XI GATT uses the wording 'prohibi-
tionss or restrictions other than duties, taxes or other charges, whether made 
effectivee through quotas, import or export licences or other measures'. The 
Courtt concluded that the measures at issue were covered by the prohibition in 
thee common export regulation and accordingly proceeded to examine whether 
theyy could be justified under its exceptions. In both cases, the Court found that 
thiss was indeed the case for the security exception invoked. 

8.2.55 Prohibitions, Justifications and Conditions 

Afterr the Werner and Leifer judgments, it is clear that at least 
somee measures having equivalent effect to quantitative restrictions are covered 
byy the prohibition in the common export regulation. It may be assumed that 
byy analogy, the same is true for the common import regulation. However, does 
thatt mean that all measures having equivalent effect covered by the prohibition 
inn Article 28 EC in intra-Community trade are also covered by the import 
regulation,, or merely some of them? On the one hand, one could argue that 
thee sentence 'where their application may lead, as in the present case, to an 
exportt prohibition' functions by way of example, and was added because the 
preliminaryy question concerned such a situation. In that view, the sentence does 
nott necessarily limi t the range of measures having equivalent effect prohibited 
byy Article 1 of the export regulation. On the other hand, a more restrictive view 
cann be taken, according to which Article 1 of the export regulation only prohibits 
thosee measures having equivalent effect that may lead to an export prohibition. 
Thee Court suggested in Werner and Leifer that in interpreting the common 
exportt regulation, Article XI GATT should be followed. Article XI GATT only 
coverss prohibitions and restrictions specifically addressing imports and exports, 
andd not internal regulatory measures, even if they formally discriminate against 
importss or exports. Internal measures are covered by Article III . Therefore, 

366 Ibid. , para. 22. 
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despitee the use of the words "other measures" in Article XI GATT, the reference 
too Article XI suggests that the more restrictive view of Article i of the common 
exportt regulation should be taken.37 Then again, the Court did not say that Arti-
clee XI is the only GATT provision relevant to interpreting the common export 
regulation.. Could the common export and import regulations also cover those 
'measuress having equivalent effect' that are covered by Article III GATT, i.e. 
discriminatoryy internal regulatory measures? It is difficult to answer this ques-
tion,, because Werner and Leifer were preliminary rulings that only concerned 
exportt certificates. 

Whetherr one takes a broad or restrictive view of what the Court said in 
WernerWerner and Leifer, the words "quantitative restrictions" in any event have a wider 
meaningg in the common export regulation than in Article 29 EC. Obviously, a 
widerr interpretation of "quantitative restrictions" in Article 29 EC is not neces-
sary,, because that provision itself already explicitly refers to 'measures having 
equivalentt effect'. It has been suggested above that what was said in Werner and 
LeiferLeifer should also apply to the prohibition in the common import regulation. 
Admittedly,, the import and export regulations do not necessarily have the same 
scope.. Therefore, the words 'measures having equivalent effect' do not neces-
sarilyy have the same meaning in the common export regulation as in the 
commonn import regulation. After all, these words have not received the same 
interpretationn in Articles 28 and 29 EC, despite the identical wording of these 
provisions.. However, a counter-argument to a diverging interpretation of "quan-
titativee restrictions" in the import and export regulations is that they are both to 
bee interpreted taking into account Article XI GATT, which addresses import and 
exportt restrictions in the same manner. In any event, it would seem illogical to 
assumee that the prohibition in the common export regulation is wider than the 
prohibitionn in the common import regulation. 

Iff  one adopts a broad interpretation of the prohibition in the common import 
regulation,, then all measures having equivalent effect that are covered by Article 
288 EC are also covered by the prohibition in the common import regulation. 
AA consequence would be that a Member State would infringe the prohibition 
iff  it applied an indistinctly applicable product requirement to a third-country 
product,, unless the Member State could justify the resulting trade obstacle. If 
thatt position is accepted, it makes sense to accept justifications for reasons of 
mandatoryy requirements too.'8 It is recalled that the exceptions provision in 
thee common import regulation lists similar grounds as Article 30 EC. If the 
prohibitionn in the common import regulation is to reflect Article XI GATT, the 
exceptionss provision may be expected to reflect Article XX GATT. However, 
thee exceptions provision does not list a number of grounds that are listed in 

377 Support is found in the conclusion of AG Geelhoed in Case C-296/00 Carbone. 
388 As argued by Demaret (1994) at 296, and fans (2000a) at 84. 
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Articlee XX, such as the conservation of exhaustible natural resources. Finally, 
ass regards the conditions which are applicable to exceptions, it may be recalled 
thatt the exceptions in the common import regulation are not accompanied by a 
clausee requiring that any restrictions shall not constitute a means of arbitrary 
discriminationn or a disguised trade restriction. Nevertheless, the Court has 
statedd that the exceptions provision in the common export regulation must be 
interpretedd in a way which does not extend its effects beyond what is necessary 
forr the protection of the interests which it is intended to guarantee. Accordingly, 
itt must be assessed whether the measure is necessary and appropriate to achieve 
thee objective pursued and whether or not the objective could have been attained 
byy less restrictive measures.39 

Doess the exceptions provision in the common import regulation constitute 
aa "specific authorisation" within the meaning of the Donckerwolcke judgment? 
InIn Bulk Oil, the ECJ accepted that an exception to the prohibition of quantitative 
restrictionss in the common export regulation for certain products mentioned in 
ann annex to it such as oil, constituted a specific authorisation.40 However, the 
Courtt at the same time stressed that this exception applied on a "transitional" 
basis.411 The exception provided that 'until such time as the Council [...] shall 
havee introduced common rules in respect of the products listed in the annex to 
thiss regulation, the principle of freedom of export from the Community as laid 
downn in Article i shall not apply to those products'. Arguably, the nature of this 
exceptionn is indeed more temporary than the general public policy exceptions 
inn Article u of the common export regulation or Article 24 of the common 
importt regulation. Nonetheless, in Werner and Leifer, the Court referred to its 
judgmentss on specific authorisation in Donckerwolcke and Bulk Oil, and stated 
thatt 'the export of goods from the Community to non-member countries is 
thereforetherefore governed by [...] the Export Regulation'.41 The Court concluded that 
Articlee 133, and in particular Article 11 of the export regulation, did not preclude 
thee national provisions at issue. Thus, in these cases, the Court appears to 
havee implicitly accepted that the exceptions in the export regulation constitute a 
specificc authorisation for Member States to take individual measures. 

8.2.66 Does Article 133 EC Prohibit 'Measures having Equivalent 
Effect'? ? 

Iff  a restrictive reading of the Werner and Leifer judgments 
iss taken, the common import and export regulations only prohibit measures 

399 Case C-83/94 Leifer, paras. 33-34. 
400 Case 174/84 Bulk Oil, para. 33. 
4''  Ibid. , paras. 32 and 35. 
411 Case C-70/94 Werner, para. 13. Emphasis added. 
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havingg equivalent effect that may lead to import or export prohibitions. Could a 
widerr prohibition be read in Article 133 itself? Could Article 133 be interpreted 
ass a parallel to the internal market provisions regarding the free movement of 
goods?? If stretched to its extreme, a parallel interpretation would mean that 
Articlee 133 contains a prohibition with the same scope as that in Article 28 EC. 
Ass Article 133 gives the Community exclusive competence, this would imply that 
Memberr States are precluded from applying to third-country imports any of their 
internall  laws that, in intra-Community trade, would be covered by the prohibi-
tionn in Article 28 EC. Any such application would constitute a per se violation 
off  Article 133. In line with the Court's judgment in Donckerwolcke, a Member 
Statee would require "specific Community authorisation" for any derogation from 
thiss prohibition. 

Ann objection against reading Article 133 in parallel with the internal market 
provisionss is that there is no textual basis for this in the EC Treaty. The 
textt of Article 133 does not prohibit measures having equivalent effect, and 
suchh a prohibition with regard to third-country trade cannot arguably be found 
elsewheree in the EC Treaty, or be deduced or implied from the Community's 
objectivess or tasks as laid down in Articles 2 and 3 of that Treaty. Internally, 
Articless 28-30 (as well as 25 and 90) EC provide for negative integration and 
Articlee 95 EC for positive integration. It has been argued that Article 133 is 
merelyy a Community policy provision, i.e. it provides for positive but not nega-
tivee integration.43 However, does not the very exclusiveness of the Community's 
competencee in matters falling within the scope of Article 133 imply a prohibition 
onn Member States taking any unilateral measures {or concluding any agree-
ments),, and therewith a negative integration effect?44 Thus, it would seem that 
Articlee 133 comprises aspects of both negative and positive integration. What is 
thee nature of Article 133 as the external dimension of such provisions? There is 
aa clear difference between the Community's competence in the internal market 
andd its competence with regard to the common commercial policy. Internally, 
Memberr States are competent to adopt measures to protect human, animal or 
plantt life and health and the environment, as long as the Community has not 
actedd to harmonise on the basis of Article 95 and as long as they respect the 
requirementss of Articles 28-30 EC. If this state of affairs applied equally to 
externall  trade, Member States would be allowed to act as long as the Community 
hadd not acted on the basis of Article 133.4S Thus, the exclusive character of the 
Community'ss competence under Article 133 would thereby be compromised.46 

455 Lauwaars (1998) at 79. 
444 Leefmans (1998) at 127. 
455 As argued by Eeckhout (1994) at 348. 
44 As noted by Schrauwen (1997) at 219. 
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Variouss approaches have been taken to deal with the dual nature of Article 
1333 EC as comprising both a positive and a negative integration aspect and the 
exclusivee character of the Community's competence under this provision. They 
alll  attempt to limit the scope of the prohibition to be read into Article 133. 
Forr example, it has been proposed that Article 133 EC only prohibits measures 
'directlyy affecting trade with third countries', or only discriminatory measures.47 

Itt has also been proposed to distinguish between measures specifically regulat-
ingg international trade and measures that do not specifically regulate interna-
tionall  trade, but may have an impact on it.48 Only the former are part of the 
commonn commercial policy and Member States cannot enact them individually 
withoutt specific Community authorisation. Measures not specifically regulating 
internationall  trade are not part of the Community's common commercial policy, 
orr only part of it if their "predominant purpose" is to affect international trade 
patternss or flows. It is obviously problematic to determine what the predominant 
purposee of a measure is.49 If a measure falls outside the scope of the common 
commerciall  policy, Member States are not ipso facto precluded from individually 
applyingg such measures to products from third countries. They are precluded 
fromm doing so only when the Community has enacted specific legislation in the 
areaa covered by such measures. 

Anotherr aspect of a parallel approach to Articles 28-30 and 133 concerns 
off  course the justification possibilities. The possibilities provided under Article 
300 EC and the "mandatory requirements" could also be extended to Article 
1333 EC.S° However, the parallelism is unbalanced if on the one hand, the prohibi-
tionn is confined to measures directly affecting trade in third-country goods or 
discriminatoryy measures, and on the other hand, mandatory requirements are 
availablee as justifications. If that were the case, justifications would be available 
externallyy to the same extent as internally, while the prohibition is not as wide 
externallyy as it is internally. 

Inn order to accommodate the possibility for Member States to act with 
thee exclusive character of the Community's competence, a broad reading of 
thee concept of "specific Community authorisation" is needed. Accordingly, any 
measuree having equivalent effect applied to third-country goods that is justified 
byy an exception or a mandatory requirement would need to be considered to have 
"specificc authorisation". As will be argued below, the present author is of the 
opinionn that the concept of "free circulation" renders attempts at interpreting 
Articlee 133 or the import and export regulations parallel to Articles 28-30 EC 
unnecessary. . 

477 Timmermans (1986), Eeckhout (1994). 
488 Bouigeois (1981 and 1983); Ehlermann (1984). 
499 As noted by Ehlermann {1984) at 152-56. 
500 As proposed by Demaret (1994) and Jans (2000a) for the common import regulation; see supra. 
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8.33 Import s from Thir d Countries in Free Circulatio n 

Accordingg to Article 23(2) of the EC Treaty, the prohibitions in 
Articless 28 and 29 EC and the exceptions in Article 30 apply both to products 
originatingg in Member States and to products coming from third countries 
whichh are in free circulation in Member States. Article 24 EC further stipulates 
thatt products coming from third countries are considered to be in free circula-
tionn in a Member State if the import formalities have been complied with and 
anyy customs duties or charges having equivalent effect which are payable have 
beenn levied in that Member State. Thus, a third-country product in free circula-
tionn has equal status to a product originating in the Community. As the Court 
saidd in Donckerwolcke, 

TheThe result of this assimilation is that the provisions of article 30 [now 28] concern-
inging the elimination of quantitative restrictions and all measures having equivalent 
effecteffect are applicable without distinction to products originating in the Community 
andand to those which were put into free circulation in any one of the Member States, 
irrespectiveirrespective of the actual origin of these products.*1 

Ann exception to the above rule is found in Article 134 EC. If a Member State is 
specificallyy authorised to apply or maintain commercial policy measures, such 
ass quantitative restrictions on certain third-country goods, such measures are 
easilyy circumvented if those third-country goods can be imported elsewhere 
inn the Community, be put into free circulation, and then be reimported into 
thee Member State applying the measures. Accordingly, under Article 134, the 
Commissionn may allow Member States to take protective measures in order to 
ensuree that commercial policy measures taken in accordance with the Treaty by 
anyy Member State are not obstructed by a deflection of trade, or where differenc-
ess between such measures lead to economic difficulties for one or more Member 
States.. However, recourse to this provision is exceptional and becoming increas-
inglyy rare, which is understandable as such protective measures go against the 
conceptt of an internal market in which intra-Community border checks have 
beenn abolished. 

Apartt from restrictions based on Article 134, does the requirement of free 
circulationn mean that any restrictions to intra-Community trade in third-country 
productss are permitted only to the extent that they are justified under the 
exceptionss in Article 30 or the mandatory requirements accepted by the Court of 
Justice?? One would assume that this is the most logical conclusion, and one may 
indeedd find confirmation of this in the Court's observations in Donckerwolcke 

511 See Case 41/76 Donckerwolcke, para. 18. 
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citedd above.51 Any other approach would seem to contradict the logic of the 
internall  market. 

Havingg been lawfully imported and brought into free circulation does not 
necessarilyy correspond to having been lawfully marketed in a Member State.55 

Ass regards product safety requirements, the two have been assimilated by 
aa Community regulation (based on Article 133), which ensures that national 
customss authorities competent to release goods for free circulation also exercise 
controll  on product safety and on conformity with both Community and national 
rules.544 Generally speaking, however, the test of whether a product can be 
lawfullyy marketed in a Member State is not necessarily fulfilled at the same time 
thee customs formalities have been fulfilled.55 What constitutes being lawfully 
marketedd depends on the product at issue and the applicable rules. For some 
products,, prior authorisation will be needed in order to be marketed, while for 
others,, there wil l be general rules for marketing in combination with ex post 
factofacto controls to check whether these rules are being adhered to.'6 In the latter 
situation,, a good that has been put into free circulation may not be allowed to 
bee marketed according to national requirements, and if it is marketed anyway it 
mayy be removed from the shops when it turns out that it does not meet these 
requirements. . 

If,, according to Articles 23(2) and 24 EC as interpreted by the Court in 
Donckerwolcke,Donckerwolcke, the prohibition of quantitative restrictions and measures having 
equivalentt effect in Article 28 EC fully applies to goods in free circulation, to 
whatt extent can Member States impose their national requirements to prevent 
thee marketing of those goods on their territory? Is there any difference in this 
respectt between goods originating in the Community and goods originating 
inn third countries? Does a product in free circulation enjoy full freedom of 
movementt according to Articles 28-30 EC, or does it first need to be lawfully 

5ii See also Case 119/78 Peureux, para. 26: 'The prohibition of measures having an effect equivalent to 

quantitativee restrictions in intra-Community trade has the same scope as regards products imported 

fromm another Member State after being in free circulation there as for those originating in the same 

Memberr State.' 
533 Völker (1993) at 93-94; Eeckhout (1994) at 274 in his footnote 54. 
544 Article 2 of Regulation 339/93, OJ1993 L 40/1, provides as follows: 'When, in the context of checks 

whichh they carry out in respect of goods declared for release for free circulation, the customs authorities 

findfind [...] that a product or batch of products is not accompanied by a document or not marketed in 

accordancee with the Community or national rules on product safety applicable in the Member State 

inn which release for free circulation is sought, they shall suspend release of the product or batch 

off  products concerned and immediately notify the national authority responsible for monitoring the 

market.' ' 
555 Cf. AG Geelhoed in Case C-296/00 Carbont. 
566 Eeckhout (1994) at 274. 
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marketedd in a Member State in order to do so? It is recalled that in Cassis de 
Dijon,Dijon, the Court said that under Article 28, absent mandatory requirements, 
theree is no valid reason why products should not be introduced into any other 
Memberr State, provided they have been lawfully produced and marketed in one of 
thee Member States.57 In subsequent judgments, the Court dropped the reference 
too "produced" and confined its statement to "lawfully marketed".58 This suggests 
thatt once lawfully imported and marketed anywhere in the Community, third-
countryy goods should be treated in the same manner as goods lawfully produced 
andand marketed in the Community. In other words, third-country goods that are in 
freee circulation and lawfully marketed in any Member State can be marketed in 
anyy other Member State, except if mandatory requirements or an exception in 
Articlee 30 can be invoked and the corresponding conditions are fulfilled.59 

AA number of situations can be envisaged. First, a third country good put into 
freee circulation can be lawfully marketed in the Member State of importation. 
Articless 28-30 prescribe that the good can also be marketed in other Member 
States,, unless Article 30 or a mandatory requirements prevents this. Second, a 
thirdd country product cannot be lawfully marketed in the Member State where 
itt has been put into free circulation, but it can be lawfully marketed in another 
Memberr State. Once such marketing elsewhere has taken place, Article 28 can 
bee invoked to seek marketing in the Member State of first importation. Whether 
thee national measure impeding its marketing is justified will be assessed under 
Articlee 30 or the mandatory requirements. It has been argued that in such a 
situation,, the requirement of having been lawfully marketed in another Member 
Statee does not apply to each individual product; it would be sufficient that 
onee item of the product at issue has been lawfully marketed.60 It has further 
beenn suggested that the Court's "circumvention" or "U-turn" case-law regarding 
goodss which have been exported solely in order to be reimported so as to enjoy 
freee movement could be applicable here mutatis mutandis.61 However, the actual 
marketingg of the product in another Member State as well as discussions on 
whetherr this is done to create a "U-turn" construction can be avoided if Article 

577 See Case 120/78 Cassis de Dijon, and the Commission Communication following that judgment, both 

discussedd in Chapter 2. Emphasis added. 
55 See e.g. Cases 27/80 Fietje. 
599 E.g. Völker (1993), Eeckhout (1994), and Tegeder (1994). Contra, White (1989) at 263, basing his argu-

mentt on Case 41/76 Donckcrwolcke, paras. 24-25, where the Court said that the assimilation of goods 

inn free circulation to products originating within the Member States may only take full effect if these 

goodss are subject to the same conditions of importation both with regard to customs and commercial 

considerations,, irrespective of the State in which they were put into free circulation. 
00 Eeckhout {1994) at 275, in his footnote 57. 

611 See Tegeder (1994) at 93; Eeckhout (1994) at 275. 
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288 can be invoked directly, without the good actually having been marketed in 
anotherr Member State. 

Thee present author submits that considering the fact that Article 28 EC, 
ass interpreted in Dassonville, also covers potential trade barriers, it would seem 
sufficientt that the product can be lawfully marketed in any Member State to 
invokee this provision. One could argue that if Article 28 is invoked to challenge 
aa national measure impeding marketing in the Member State of importation of 
aa third country good, there is no sufficient connection to intra-Community trade 
too invoke Article 28. However, it would appear possible to invoke Article 28 if 
thee national measure also applies to imports from other Member States.62 Of 
course,, being able to invoke Article 28 does not mean that the measure is found 
too violate that provision. Whether that is the case depends on the justification 
andd proportionality assessment. 

Thee third situation that can be envisaged occurs when a third country 
productt cannot be lawfully marketed in the Member State where it has been 
putt into free circulation, and cannot be lawfully marketed in any other Member 
State.. Such a product is in the same situation as a product produced in the 
Communityy which cannot be lawfully marketed in any Member State. Article 
288 can be invoked to challenge national measures preventing its marketing, but 
thesee may be justified under Article 30 or mandatory requirements. 

InIn sum, a third-country product in free circulation that has been or can 
bee lawfully marketed in any Member State is really in the same position as a 
productt of Community origin that has been or can be lawfully marketed in 
anyy Member State. Both enjoy free movement with the presumption of "mutual 
recognition".. If a Member State disallows the marketing of a directly imported 
third-countryy product, while the product can be lawfully marketed in another 
Memberr State, the importer can arguably rely on Articles 28-30 EC to have the 
productt marketed after all. There is no danger of trade deflections, except if 
actuall  marketing in another Member State is required. However, it is submitted 
thatt the possibility of being lawfully marketed in another Member State suffices, 
whichh would make deflections unnecessary. 

Thee above considerations were based on the assumption that there is no 
relevantt secondary Community law regarding rules for the marketing of prod-
ucts.. In reality, both Community and third-country products must increasingly 
meett harmonised Community standards in order to be lawfully marketed. It has 
beenn argued that extending "mutual recognition" to third-country products is 
undesirable,, as third-country producers would have accesss to the entire Commu-
nityy market once their products could be marketed in one Member State, while 
similarr advantage is not granted to Community producers on third-country 
markets.6'' However, the extension of "mutual recognition" to products in free 

6ïï By analogy with Case C-448/98 Guimont. 
6'' White (1989); cf. Tegeder (1994). 
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circulationn appears to be the only way in which to ensure a functioning internal 
market.. Any other approach would make it necessary to distinguish between 
Communityy and third-country products after they have been put into free circu-
lation.. Apart from the practical problems this would create, it would be very 
difficul tt to apply such a distinction in legal terms. Should the prohibition in 
Articlee 28 be less broad for third-country products, and/or should Member 
Statess bear a less onerous burden of proof in justifying their measures when 
appliedd to third-country goods? The present author disagrees with the argument 
againstt extending "mutual recognition" to third country goods in free circula-
tion.. In fact, to treat third-country products different from products from other 
Memberr States with regard to technical regulations may be difficult to reconcile 
withh the Most-Favoured Nation requirement found in the TBT Agreement, as 
discussedd in Section 8.4. 

8.44 WTO Requirements 

8.4.11 The Requirements for Customs Unions in Article XXIV: 8 
GATT T 

Articlee XXIV GATT addresses customs unions and free trade 
areas.. The idea behind this provision is that smaller groups of countries, that 
aree often geographically, economically and/or politically close to each other, 
mayy reach a degree of economic integration going further than the multilateral 
systemm is able to attain. GATT Article XXIV: 4 recognises that such integration 
cann increase freedom of trade within such groups, and accepts them as long as 
theirr purpose is nott to raise external trade barriers.64 Accordingly, Article XXIV 
actss as an exception that allows customs unions and free trade areas to derogate 
fromm substantive GATT obligations, such as most-favoured nation treatment.6' 
Inn other words, members of a customs union or free trade area can allow a 
degreee of free movement of goods in their internal trade which is not necessarily 
accompaniedd by similar external openness. However, Article XXIV: 5 provides 
thatt 'the provisions of this Agreement shall not prevent [...] the formation of a 
customss union or of a free trade area [...].'66 As the Appellate Body has stated 
withh regard to the customs union between the EC and Turkey, paragraph 5 

Onn Article XXIV GATT, see e.g. Jackson (1969), Dam (1970), Marceau and Reiman (2001), and Mathis 

(2001). . 

Seee the AB in Turkey-Textiles, para. 45: 'Article XXIV may, under certain conditions, justify the adoption 

off  a measure which is inconsistent with certain other GATT provisions, and may be invoked as a possible 

"defence""  to a finding of inconsistency.' 

Emphasiss added. 
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indicatess that Article XXIV can justify the adoption of a measure which is incon-
sistentt with certain other GATT provisions only if the measure is introduced 
uponn the formation of a customs union, and only to the extent that the formation 
off  the customs union would be prevented if the introduction of the measure 
weree not allowed.67 Moreover, Article XXI V:5 imposes the condition that the level 
off  protection applied by the customs union or free trade area to trade with third 
countriess shall not be higher than the level of protection previously applied by 
itss constituent members. 

Articlee XXI V:8 is of central importance. It defines a customs union and a 
freee trade area, and its definitions contain requirements as to both the internal 
andd external trade of a customs union. Article XXIV:8{a)(i ) addresses internal 
trade,, providing that in a customs union, duties and 'other restrictive regulations 
off  commerce' (except, where necessary, those permitted under Articles XI, XII , 
XIII ,, XIV, XV and XX) are eliminated with respect to substantially all the trade 
betweenn the constituent territories of the union, or at least with respect to 
substantiallyy all the trade in products originating in such territories.68 Article 
XXIV:8(a)(ii )) GATT concerns external trade. It provides that substantially the 
samee duties and 'other regulations of commerce' are to be applied by each of 
thee members of a customs union to third-country trade. As the panel in Turkey-
TextilesTextiles observed, the implied ultimate (and ideal) situation is that a complete 
singlee common foreign trade regime is adopted by the constituent members 
off  the customs union.69 It is to be noted that both the word "restrictive" and 
thee reference to GATT exceptions found in paragraph 8(a)(i) are absent in 
paragraphh 8(a)(ii). Thus, according to Article XXIV:8(a) as a whole, regulations 
off  commerce need to be substantially eliminated internally only to the extent 
thatt they are restrictive and not covered by any of the exceptions mentioned, 
whilee they need to be substantially unified externally, regardless of whether they 
aree restrictive or could be covered by Articles XI-XV or XX GATT. 

Thee meaning of the word "substantially" and the phrase 'other (restrictive) 
regulationss of commerce' is not addressed in the WTO Understanding on the 
Interpretationn of Article XXIV GATT. In the Turkey-Textiles dispute, the panel 
saidd that the ordinary meaning of the term "substantially" in the context of sub-
paragraphh 8(a) appears to provide for both qualitative and quantitative compo-
nents.. In the panel's view, the standard laid down by "substantially" would be 

677 AB in Turkey-Textiles, para. 46. 
688 Incidentally, the last part of this sentence appears very odd in a definition of a customs union. According 

too Demaret, this phrase relates to a situation where the constituents of a customs union have not 

previouslyy agreed on the distribution of the revenues of customs duties, in which case internal checks 

aree needed. This will not be further dealt with, as it is irrelevant to the Communit where customs 

revenuess flow into the Community resources. See Demaret (1987) at 141-42. 
99 Panel in Turkey-Textiles, para. 9.144-
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mett by 'comparable trade regulations having similar effects'.70 The Appellate 
Bodyy agreed that "substantially" comprises both quantitative and qualitative 
aspects.. However, it did not agree with the panel that comparable trade regula-
tionss would be sufficient, and said that 'a higher degree of "sameness"' is 
requiredd by the terms of sub-paragraph 8(a){ii).7' That, of course, still leaves 
muchh to be clarified. Importantly for the purposes of this Section, the panel 
andd the Appellate Body in Turkey-Textiles did not address the coverage of'other 
regulationss of commerce' in Article XXI V:8. However, the term 'other regula-
tionss of commerce' also features in paragraph 5 of Article XXIV , which, it is 
recalled,, lays down the requirement that a customs union or free trade area 
shouldd not on the whole be more trade-restrictive to third-country trade than its 
constituentt members were before the formation of the customs union or free 
tradee area. In Turkey-Textiles, the panel observed that while there is no agreed 
definitionn between Members as to the scope of this concept of'other regulations 
off  commerce', it is clear that this concept includes quantitative restrictions. It 
addedd the following interesting remark: 

MoreMore broadly, the ordinary meaning of the terms 'other regulations of commerce' 
couldcould be understood to include any regulation having an impact on trade (such as 
measuresmeasures in the fields covered by WTO rules, e.g. sanitary and phytosanitary, customs 
valuation,valuation, anti-dumping, technical barriers to trade; as well as any other trade-related 
domesticdomestic regulation, e.g. environmental standards, export credit schemes). Given the 
dynamicdynamic nature of regional trade agreements, we consider that this is an evolving 
concept.concept.72 72 

Thiss interpretation was not appealed against. At first sight, one might be 
temptedd to think that the term 'other regulations of commerce' should be 
givenn the same meaning in another paragraph of the same Article. However, 
too transpose this interpretation of'other regulations of commerce' to Article 
XXIV:8(a)(ii )) appears to be problematic.7' It would mean that any policies that 
mayy have an impact on trade would need to be substantially harmonised by the 
customss union. Considering the fact that this is very much not the case even in 
thee most advanced of all customs unions, the EC, it would seem virtually impos-
siblee for any customs union to meet the requirement in Article XXIV:8(a)(ii) . It 
shouldd be noted that paragraphs 5 and 8 pursue different objectives. Whereas 
paragraphh 5 seeks to ensure that a customs union is not on the whole more 
protectionistt than its constituent members were before its formation, paragraph 

700 Panel in Turkey-Textiles, para. 9.148. 
711 AB in Turkey-Textiles, para. 50. 
711 Panel in Turkey-Textiles, para. 9.120. Emphasis added. 
733 Cf. Kuijper (1991) at 53, note 4. 
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8(a)(ii)) merely seeks to ensure a certain degree of uniformity in the external 
tradee policy of the customs union. 

Theree are divergent views in academic literature on the correct interpretation 
off  the term 'other regulations of commerce' for the purpose of Article 
XXIV:8(a)(ii) .. A strict interpretation covers only measures specifically relating 
too imports, and not internal measures.74 On the other hand, it has been argued 
thatt Article XXIV:8(a)(ii ) implies that all trade obstacles that have to be elimi-
natedd within the customs union need to be made uniform externally.75 The 
samee author has contended that the notion of'other restrictive regulations of 
commerce'' in paragraph (8)(a)(i) covers measures having equivalent effect to 
quantitativee restrictions.76 This would a fortiori  mean that 'other regulations of 
commerce'' in paragraph (8)(a)(ii), which are not necessarily restrictive, must 
alsoo include measures having equivalent effect to quantitative restrictions. 

Arguably,, a requirement to recognise other states' standards within a 
customss union, such as laid down in the Cassis de Dijon case-law, violates the 
MFNN requirement if not extended to third-country products. Such a violation 
cannott be excused under Article XXIV GATT, as it wil l not pass the test of 
Articlee XXIV : 5 laid down by the Appellate Body: the formation of the customs 
unionn would not be prevented if the introduction of the measure were not 
allowed.. This issue has to the author's knowledge not been raised in dispute 
settlement.. If third-country products in free circulation are fully assimilated to 
productss of Community origin, as argued in Section 8.3, it wil l not arise as there 
iss no MFN violation. 

Thee beginning of recognition of standards between WTO Members is laid 
downn in the SPS and TBT Agreements. Article XXIV GATT only applies to 
GATTT obligations, and not to other WTO Agreements, such as the TBT and SPS 
Agreements.. Thus, in the case of customs unions, Article XXIV:8(a) in itself 
imposess no obligation to substantially unify or harmonise its members' SPS 
measuress or technical regulations, internally or externally. However, that does 
nott necessarily mean that Article XXIV is irrelevant to other WTO agreements. 
Itss possible relevance to other WTO Agreements is as yet untested, except in 
thee particular case of a WTO Agreement that explicitly refers to GATT 199477 

744 White (1989) at 262-63. 
755 Demaret (1988) at 73-74. 
766 Demaret (1987) at 142. 
777 As in the Agreement on Textiles and Clothing (ATC). See the AB in Turkey-Textiles, in its footnote 13: 

'Thee chapeau of [Article XXIV ] paragraph 5 refers only to the provisions of the GATT 1994. It does not 

referr to the provisions of the ATC. However, Article 2.4 of the ATC provides that *[n]o new restrictions 

.... shall be introduced except under the provisions of this Agreement or relevant GATT 1994 provisions." 

(emphasiss added) In this way, Article XXIV of the GATT 1994 is incorporated in the ATC and may be 

invokedd as a defence to a claim of inconsistency with Article 2.4 of the ATC, provided that the conditions 

sett forth in Article XXIV for the availability of this defence are met'. 
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Itt could be argued that the absence of a clause concerning customs unions and 
freee trade areas in the TBT Agreement may lead EC Member States to violate the 
Most-Favouredd Nation clause in Article 2.1 of the TBT Agreement. This would 
bee the case when they do not extend to directly imported third-country products 
thee recognition of equivalence that is imposed upon them by the Cassis de 
DijonDijon line of decisions by the ECJ with regard to intra-Community trade.78 The 
samee could be said about the prohibition of discrimination in Article 2.3 of the 
SPSS Agreement, to the extent that this provision demands most-favoured nation 
treatment.. However, the problem there is more minor than with regard to the 
TBTT Agreement, as many SPS measures are import-specific. Only some SPS 
measuress wil l be the kind of equally applicable internal regulations to which the 
recognitionn of equivalence in Cassis applies. Moreover, the SPS Agreement goes 
furtherr than the TBT Agreement in demanding the recognition of equivalence, 
soo the discrepancies with the EC internal regime may be smaller. Article 4 
off  the SPS Agreement obliges WTO Members to recognise the equivalence of 
otherr Members' SPS measures, albeit upon proof that they meet the importing 
Member'ss appropriate level of protection. Article 2.7 TBT only provides that 
Memberss 'shall give positive consideration' to accepting the equivalence of other 
Members'' technical regulations. 

Ass formally, Article XXIV GATT is not applicable to the TBT and SPS Agree-
ments,, the possible tension between Most-Favoured Nation requirements and 
preferentiall  recognition schemes within free trade areas or customs unions 
wil ll  have to be addressed with reference to the terms of these Agreements. 
However,, as argued in Section 8.3, the present author opines that the problem 
describedd above does not arise in reality as a result of Articles 23(2) and 24 
EC.. A third-country good is assimilated to goods of Community origin after 
customss formalities have been complied with. From that moment on, the good is 
inn free circulation and there will be no difference in treatment as between goods 
originatingg in third countries and goods originating in other Member States. 

8.4.22 The EC and its Member States as WTO Members 

Inn Opinion 1/94, the Court addressed the Commission's objec-
tionss to shared competence in the GATS and TRIPS Agreements. The Com-
missionn was afraid that Member States would seek to express their views 
individuallyy on matters within their competence, and that there would be inter-
minablee discussions to determine under whose competence a given matter falls. 
Thee Community's unity of action and its negotiating power would thus be 
underminedd and weakened. The Court responded that such fears could not 
affectt the competence question, which is a prior issue. However, the Court did 

Cf.. Eeckhout (1994) at 276-77 with regard to the Tokyo Round TBT Agreement. 
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pointt out that it was essential to ensure close co-operation between the Member 
Statess and the Community institutions, not only in the negotiations but also in 
thee fulfilment of the commitments entered into. The obligation to co-operate 
flowsflows from the requirement of unity in the international representation of the 
Community,, and is all the more imperative in the case of the WTO Agreements, 
whichh are inextricably linked and provide for the possibility of cross-retaliation 
measuress 79 Shortly after the Court had delivered its opinion, delegations from 
thee Council of Ministers and from the Commission held negotiations in order to 
draftt a code of conduct between the Member States and the Community in WTO 
matters.. The code was never agreed on, however, and was accordingly not made 
public.800 However, the Community and its Member States have generally suc-
ceededd in keeping their internal differences outside the WTO meeting rooms. 
Thee Commission represents the Member States in WTO dispute settlement 
procedures,, apparently without the question of competence being raised. 

Bothh the EC and its Member States are WTO Members, and accordingly, both 
havee to act in conformity with WTO provisions.81 The Multilateral Agreements 
onn Trade in Goods discipline a great number of measures that would be quali-
fiedfied as 'measures having equivalent effect to quantitative restrictions' in intra-
Communityy trade. As a matter of public international law, Member States are 
obligedd vis-a-vis other WTO Members to respect the Multilateral Agreements on 
Tradee in Goods.82 Therefore, their internal environmental and health legislation 
hass to be in conformity with the obligations found in the GATT, SPS and 
TBTT Agreements. Moreover, as these Agreements have been concluded on the 
basiss of Article 133 EC, Member States have the same obligation vis-a-vis the 
Communityy as a matter of Community law.83 This obligation is confirmed by 
thee solidarity requirement in Article 10 EC. This is not to say that the scope 
off  the Multilateral Agreements on Trade in Goods determines the scope of 
thee exclusive powers of the Community under Article 133, which is ultimately 
aa Community matter. However, other WTO Members can hold both Member 
Statess and the Community itself liable for not adhering to WTO obligations. 
Itt is up to the Community how responsibilities are divided internally and who 
respondss to violation claims.8* 

799 Opinion 1/94 Re the Uruguay Round Agreements, paras. 106-109. 

Intervieww with a Community official who whill remain anonymous. 

Onn the WTO compatibility of some of the Community's trade policy measures, see Section 7.2.2. 
822 Article XVI:4 WTO Agreement: 'Each Member shall ensure the conformity of its laws, regulations and 

administrativee procedures with its obligations as provided in the annexed Agreements.' 
33 See Articles 133(3) an(^ 3°°(7) EC. 

844 On the representation of the Member States by the Community in WTO dispute settlement proceedings, 

seee the panel in EC-LAN, paras 4.9-15 and 8.15-17. 
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Increasingg Community harmonisation and the assimilation of third-country 
goodss in free circulation to Community goods make it unlikely that a Member 
State'ss internal regulations are challenged in the Community for breaching 
WTOO rules. Suppose an importer of Chinese beer is precluded from marketing 
itss beer in Germany because of the German beer purity rules. The importerr wil l 
invokee Articles 28-30 EC and if possible rely on the fact that Chinese beer can be 
lawfullyy marketed in another Member State, rather than trying to rely directly on 
WTOO rules in a national court in a Member State, or asking China to challenge 
thee beer purity laws in the WTO. Nevertheless, it is not inconceivable that the 
Courtt of Justice is called upon to determine whether a measure by a Member 
Statee as applied to third-country goods, violates the WTO rules. The question of 
thee direct effect of WTO law in national courts is not addressed in this work.85 

Rather,, the situation envisaged is a challenge to the WTO-compatibility of a 
nationall  measure as a matter of EC law, in a direct action before the ECJ, e.g. an 
infringementt action on the basis of Articles 226 or 227 EC. It is recalled that 
compliancee with WTO obligations is not only an obligation for Member States 
becausee they are WTO Members; it is also part of their obligations under the 
ECC Treaty. As the Court has said, the provisions of'agreements such as those 
concerningg free trade where the obligations entered into extend to many areas 
off  a very diverse nature' form an integral part of the Community legal system.86 

Evenn if this was said in the context of free trade agreements with future Member 
States,, it would seem to apply to the WTO Agreement too. The fact that the 
"directt effect" of WTO obligations has been denied by the ECJ in no way affects 
thee obligation of the Community and its Member States to ensure that it is 
observed.87 7 

WTOO challenges to national measures may occur when a national measure 
meetss the WTO requirements (i.e. prohibitions, justifications and conditions) 
butt not the EC requirements, or vice versa. An example would be a technical 
regulationn that lays the burden of proving the equivalence of a foreign technical 
regulationn upon the importer.88 It is also conceivable that a mandatory label 
basedd on production methods in exporting countries is acceptable under Article 
XXX GATT, but not under EC rules. On the other hand, if an individual Member 
Statee were to take a measure like the one at issue in US-Shrimp-Turtle, it would 

855 The direct effect of WTO rules has been consistently denied by the ECJ; see e.g. Case C-149/96 Portugal 

v.. Council. However, WTO rules do have "indirect effect" in the EC legal order, which may have profound 

implicationss over time. See e.g. Cases C-89/99 Schicving-Nijstadt, and the opinion of AG Alber in Joined 

Casess C-122/00 and 27/00 Omega Air. 
866 Case 104/81 Kupjtrberg, paras. 12-13. See also Case 181/73 Haegcman. 
877 Cf. Ehlermann (1986) at 138 with regard to the GATT. 
888 This would not be acceptable under the Cassis at at Dijon line of decisions on Article 28 EC, but would 

bee acceptable under Article 2.7 TBT. 
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mostt likely not be allowed to apply its measure to direct imports from third 
countries,, as an import prohibition is obviously covered by the common import 
regulation.. The question would accordingly be whether such application could 
bee justified under the exceptions in the common import regulation. The require-
mentt of interpreting the regulation in conformity with WTO rules would not 
opposee such justification, although the logic of the internal market would. 
Oppositee scenarios are also conceivable, where a national measure is WTO 
incompatible,, but EC compatible. Suppose that the EC had not had a Commu-
nity-widee prohibition in place to administer growth hormones, and hormones 
weree administered in some Member States but not in others. If individual 
Memberr States had instituted an import ban on hormone-treated beef, the ECJ 
mightt have accepted such a ban in those circumstances as a proportionate 
meanss to address a potential health risk.89 The same ban might have been 
unacceptablee under the SPS Agreement. If such scenarios were to materialise, 
third-countryy goods could not be precluded from being marketed, sold or used 
inn a Member State while the same Member State was allowed to prevent their 
marketing,, sale or use under Articles 28-30 when the goods originated in 
anotherr Member State. Deflections through third countries might be the result. 

Thee Dutch legislative proposal for the mandatory labelling of wood products 
thatt has been referred to in the Introduction to this study illustrates that the 
abovee considerations are not merely hypothetical. Wood products are to be 
labelledd according to whether they emanate from sustainably managed forests.90 

Afterr the proposed Act had been notified within the framework of the Commu-
nity'ss notification procedure, the Commission in its detailed opinion did not 
mentionn Article 133, but concentrated on its compatibility with Articles 28-30 
ECC and with the TBT Agreement.91 This suggests that the Commission does not 
regardd the application to third-country goods of indistinctly applicable measures 
havingg equivalent effect to quantitative restrictions as an infringement of Article 
1333 EC.93 Nonetheless, as argued above, a violation of the TBT Agreement by an 
individuall  Member State would also constitute a violation of Community law, 
soo the Commission could challenge the Dutch Act before the ECJ, alleging a 

899 Cf. De Burca and Scott (2001) at 10. 
900 Dutch Parliament, proposal to amend the Wet milieubeheer (Environmental Management Act), Kamer-

stukkenn nos. 23 982 and 26 998, available in Dutch at http://www.overheid.nl/op. A brief account 

off  the Dutch law in English can be found in WTO document G/TBT/Notif.98.448, available at http:// 

docsonline.wto.org. . 
9'' Originally, the Dutch proposal prohibited the imports of wood products not sustainably produced. The 

Commissionn had argued that the original proposal not only violated Articles 28-30, but also Article 133. 
911 If the Commission commences an infringement procedure on the basis of Article 226 EC and fails 

too mention Article 133 in its reasoned opinion, the Court will not decide on this point unless another 

Memberr State raises the issue. 
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violationn of the TBT Agreement. If the Act is formally adopted by the Dutch 
parliamentt and other WTO Members start dispute settlement proceedings chal-
lengingg its compatibility with WTO rules, the Commission will indeed be 
externallyy defending the Dutch Act that it is attacking internally. 

Iff  the Court were to find that the Dutch Act is an unjustified violation of 
Articless 28-30 EC, would the Act then have to be abolished altogether, or could 
itt still be applied to third-country goods as long as its incompatibility with the 
WTOO rules has not been established? A violation found in an infringement 
proceduree obliges the Member State concerned to 'take the necessary measures 
too comply with the judgement' (Article 228 EC). This would seem to imply 
aa requirement to amend the Act so as to remove the violation, not to repeal it 
altogether.. Thus, as a matter of EC law, a Member State could continue to apply 
ann indistinctly applicable marketing requirement to both national products and 
directlyy imported third-country products. However, such continued application 
mayy violate national rules regarding equality of treatment and reverse discrimi-
nation.933 Moreover, if the legislation is amended so as to remove products in free 
circulationn from its ambit, its continued application to directly imported third-
countryy goods may be challenged under Article 28 EC, as argued in Section 
8.3. . 

8.55 Conclusions on Third-Countr y Goods in the EC 

Articlee 133 EC functions both to provide the Community with 
powerss to enact legislation and conclude international agreements, and to pre-
cludee autonomous Member State action. This double function and the exclusiv-
ityy of the Community's competence render the scope of Article 133 EC a difficult 
issue.. The Court has generally held that the Community enjoys broad powers 
too conclude international agreements and to take autonomous measures under 
Articlee 133. Indeed, the Community has concluded international agreements 
withh third countries in which not only quantitative restrictions, but also 'mea-
suress having equivalent effect to quantitative restrictions' are prohibited. It has 
alsoo concluded the WTO Multilateral Agreements on Trade in Goods on the 
basiss of Article 133, which discipline not just "classic" trade-specific measures, 
butt also all sorts of internal regulatory measures, as is clear from the WTO 
partt of this study. At the same time, most autonomous Community commercial 
policyy measures that are based only on Article 133 EC specifically regulate trade 
withh third countries. 

Thee scope of Article 133 EC as providing competence to act conventionally 
andd autonomously necessarily has repercussions on the Member States' auton-

933 See Case C-448/98 Guimont and Section 2.1.6. 
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omyy with regard to trade in third-country goods. If a 'measure having equivalent 
effectt to a quantitative restriction' falls within the scope of the common commer-
ciall  policy, the exclusivity of Community competence implies that a Member 
Statee is precluded from taking such a measure autonomously, save with "specific 
Communityy authorisation". Article 133 EC unites the external aspects of both 
Articless 28-30 EC and Article 95 EC. However, the parallel is not perfect. 
Internally,, there are concurrent powers. As long as the Community has not 
enactedd legislation, e.g. on the basis of Article 95 EC, Member States may take 
appropriatee measures, as long as they respect Articles 28-30 EC. Externally, the 
Communityy has exclusive competence, and Member States are precluded from 
actingg save with authorisation. Should the prohibition on acting externally be 
equallyy broad as internally? Should the exception grounds in Article 30 EC and 
thee mandatory requirements also be considered to apply externally, functioning 
ass Community authorisation? Textually, the Community's common import and 
exportt regulations do not go that far. 

Inn the Werner and Leifer judgments, the Court has suggested that at least 
somee 'measures having equivalent effect to quantitative restrictions' are prohib-
itedd under the common export regulation. It may be assumed that the same 
mustt be true for the common import regulation. However, the Court referred 
too Article XI GATT and the cases themselves concerned export certificates. It 
iss therefore as yet unclear to what extent, if at all, these regulations prohibit 
thee application to imports from third countries the kind of internal regulatory 
'measuress having equivalent effect to quantitative restrictions' as are prohibited 
byy Article 28 EC in intra-Community trade. From the same judgments, it 
appearss that the exceptions in the common export and import regulations 
constitutee "specific authorisation" for Member States to apply individual trade-
restrictivee measures to third-country products. Whether such measures could 
alsoo be justified by "mandatory requirements" has not been decided, and this 
logicallyy depends on the scope attributed to the prohibition. If all 'measures 
havingg equivalent effect to quantitative restrictions' prohibited by Article 28 
ECC were also prohibited by the common import regulation or Article 133 EC, a 
parallell  application of the "mandatory requirements" would be called for. 

Thee present author argues that the scope of the prohibition of the common 
importt and export regulations is restricted to measures covered by Article XI 
GATT,, and does not extend to internal measures covered by Article III GATT. 
Neitherr the common import and export regulations nor Article 133 EC per se 
precludee Member States from applying internal regulatory measures to third-
countryy imports. That does not mean, however, that Member States are free 
too apply to third-country imports trade-restrictive measures having equivalent 
effectt to quantitative restrictions. Rather, the rules on the free movement of 
goodss within the internal market are applicable to the application of internal 
measuress to third-country goods. Once duly imported into the Community and 
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hencee brought into free circulation, third-country goods are assimilated to goods 
off  Community origin. The Court has made it clear that such goods enjoy full 
freee movement as guaranteed by Articles 25, 28-30 and 90 EC, thus including 
thee broad prohibition in Article 28 EC. Therefore, a Member State wil l need 
too justify any obstacle to the importation or marketing of any product in free 
circulation,, wherever it was produced or imported into the Community. The 
presentt author is of the opinion that this approach also applies when marketing 
iss sought in the same Member State where the product was imported from 
aa third country, even if the product has not moved to another Member State. 
Inn order to invoke Article 28 with regard to the marketing of a third-country 
productt in free circulation, it is sufficient that the product can potentially be 
marketedd in another Member State. 

Whateverr view is taken of the scope of Article 133 EC and of the common 
importt and export regulations, both the EC and its Member States must act in 
conformityy with WTO requirements when dealing with third-country goods. In 
additionn to the disciplines imposed by the WTO Agreement, Member States may 
bee precluded from applying to third-country goods measures having equivalent 
effectt to quantitative restrictions because there is internal Community legisla-
tionn that already regulates the aspects they seek to regulate, e.g. product charac-
teristicss laid down in Community harmonising legislation on the basis of Article 
95.. Such Community legislation may apply to goods of both Community and 
third-countryy origin. 

Finally,, Article XXIV GATT imposes certain requirements on customs 
unions,, which the EC should meet. The scope of these requirements is unclear, 
inn particular the obligation to substantially apply externally 'substantially the 
samee duties and other regulations of commerce'. This work does not address the 
questionn of the "direct effect" of WTO rules in the EC legal order. However, it 
hass speculated as to the possibility that a trade-restrictive measure of a Member 
Statee can be challenged within the EC, e.g. by the Commission, for a breach of 
WTOO obligations. Such challenges are most likely to occur with regard to issues 
wheree EC and WTO obligations diverge. The Commission may find itself in an 
awkwardd position of defending a Member State in the WTO while attacking it 
internally.. However, generally speaking, challenges to Member States' measures 
wil ll  be based on EC law rather than WTO law. 
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