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CHAPTERR 9 SIMILARITIE S AND DIFFERENCES 

9.11 Introductio n 

Ass is clear from the foregoing, trade and environment conflicts 
andd the relevant rules in the EC and WTO show remarkable similarities. Nev-
ertheless,, as discussed in the Introductory Chapter, the backgrounds of these 
organisationss in terms of their objectives, institutional structure, and member-
shipp are quite different. Despite these differences, it has been argued by some 
thatt the rules of then EC and the WTO are not only similar, but also converging, 
andd that the European rules and their development could provide a "model" for 
thee WTO. Others have criticised such views and emphasised the differences 
betweenn both sets of rules and their institutional framework. Both such asser-
tionss are discussed in this Chapter, with particular attention being paid to the 
ideaa of "constirutionalising" the WTO, which is largely based on the process EC 
laww has gone through over the past decades. 

9.22 Europe as a "ModeF for  the 'Internationa l Economic Law 
Revolution' ' 

Somee have used the term 'international economic law revolu-
tion'' when describing inter alia WTO law, and sometimes also developments 
inn the EU.1 This "revolution" has been described as 'a new era of international 
legislationn and constitutionalisation, driven by international economic law and 
challengingg the Westphalian system of international law and its basic concepts 
off  sovereignty, domaine reserve, sovereign equality, and territorial jurisdiction'. 
Thee "revolution" is said to have germinated in the EC, and to be 'spreading as 
thee European Union spreads and as its principles of free trade and multilateral-
ismm are adopted in other regions and in the multilateral system'.2 The same 
authorr contends that '[w]hile global economic integration is far more difficult an 
enterprisee than European economic integration, it is also ineluctable', and that 
'itss end result would be similar to the goal of the EC: to achieve a single market 
withoutt diseconomies due to the existence of national borders and national 
regulation'?regulation'? This statement is useful to demonstrate the concept of the EC as 
aa "model" or "forerunner" of global economic integration, even if it may be 
criticisedd as being overly broad. Although the EC indeed has as one of its goals 

!! This term, to the current author's knowledge coined by Joel Trachtman, has since occurred in writings 

byy other authors, among whom is Petersmann. See Trachtman (1996b) at 36 and 47, and e.g. Peters-

mannn (1998}. 
22 Trachtman (1996b) at 37. 

'' Trachtman (1992). Emphasis added. 
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thee creation of an internal market, this does not imply that it aims to erase any 
diseconomiess arising from different national regulations. Legitimate differences 
betweenn Member States and their regions may and wil l persist. This is shown 
bothh by the justifications for obstacles to free movement accepted in the EC 
Treatyy and the EC J's case-law, and by the possibilities for Member States to adopt 
stricterr measures offered in the EC Treaty and in harmonisation measures.4 

Thee WTO does not aim to achieve an internal market. Therefore, even more 
"diseconomies""  between Members may be expected to remain in the WTO, 
whichh itself has no legislative power to even out regulatory differences.5 

Buildingg upon the liberal notion in international relations theory that states 
aree not the only actors, the "liberal paradigm" in international law has been 
saidd to contain 'an expanding world of liberal states, spreading out from the 
Westernn heartland [...], characterised by tendencies toward [...] representative 
liberall  democracies with independent judiciaries and flourishing domestic 
andd trans-border civil societies; free, if regulated, market economies [...] increas-
inglyy dense patterns of transnational interactions [...], and the erosion of signifi-
cantt distinctions between the international and the domestic.'6 According to 
thiss view, the international legal system should reflect these developments by 
comprisingg 'norms of interaction for individuals and groups in transnational 
civill  society [...]; rules and decisions promulgated by state institutions in trans-
nationall  dialogue with other relevant institutions; and the law controlling state 
action,, which wil l be a mixture of international agreements and national law, 
andd will generally be subject to enforcement in national courts and in suprana-
tionall  courts of which the EU's European Court of Justice is the prototype.'7 

"Model""  or "forerunner" concepts may lead to even more ambitious visions 
aboutt how the European experience could or should lead the way for global devel-
opments.. Considerr the following statement by the President of the European 
Commission: : 

OurOur European model of integration is the most developed in the world. Imperfect 
thoughthough it still is, it nevertheless works on a continental scale. Given the necessary 
institutionalinstitutional reforms it should continue to work well after enlargement, and I believe 
wewe can make a convincing case that it would also work globally.* 

44 See especially Article 95 (4-9) EC. 
55 Trachtman does however acknowledge in the same article that according to the principle of subsidiarity, 

certainn social functions are more effectively addressed at lower levels of organisation, and that economic 

integrationn does not thus erase the state and sub-national entities. 
66 Kingsbury (1994) at 32-33. 
77 As accounted by Kingsbury (1994) at 37-38, who himself expresses doubts about the tendency to centre 

onn the Western model, and as to the value of the EU, the 'beloved archetype of liberal theorists', as a 

modell  for the future of global organisation.. 
88 Prodi (2000) at 6. 
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Thee Commission's President further states that a future system of world govern-
ancee must be based on shared values such as justice and fair play, sustainability 
andd subsidiarity, transparency and democratic accountability, and that the EU 
alreadyy enshrines and promotes precisely those values.9 Although this statement 
iss not a shining example of self-criticism, it reflects a vision of economic integra-
tionn closely associated with values such as justice and democracy. Others, too, 
havee linked the phenomenon of globalisation with the spreading of values 
perceivedd as European, or Western, such as democracy and individualism.10 

9.33 European Difficultie s and Idiosyncrasies 

Variouss voices have emphasised differences rather than simi-
laritiess between the EC and the WTO, thus illustrating the possible difficulties 
off  regarding the European experience as a "model" for the WTO. For example, 
itt has been asserted that 'as the expansive vision of EU is being called into 
questionn even in Europe, its value as a model for the future of global organisa-
tionn must remain very doubtful'." In this view, although the existing WTO 
frameworkk for trade and environment conflicts will evolve somewhat, the WTO 
cannott be expected to model itself on an economic integration organisation like 
thee EU. Likewise, it has been stressed that the European Union has evolved 
intoo a body for "social co-ordination", and that it should not be assumed that 
suchh an evolution can be replicated on a global scale." The EU has even been 
depictedd as a model for how the international trade law order should not develop. 
Inn this view, the EU has been structured by 'the interaction of an economic and 
aa political idea which track, in some sense, the cosmopolitan and metropolitan 
sensibilitiess animating the broader international legal and political regime.'1' 
Thee EU's economic idea combines deregulation and technocratic expertise, 
whilee its political idea combines centralisation with sectoral functionalism. The 
resultt is 'a political culture with a technocrat and legal face, in which politics is 
treatedd as having somehow already happened elsewhere.'14 In this view, the EU 
appearss to track one's worst fears about the internationalisation of public life. 

99 Prodi (2000) at 7. 
100 See e.g. Cohen {1998) at 118:'[...] Adam Smith's book The Wealth of Nations was written before 

thee beginning of the industrial revolution; a revolution that Smith himself apparently was unable to 

imagine.. We may likewise soon discover that the current wave of globalization is spreading production 

techniquess as much as the (individualist? democratic?) values in which they are grounded.' 
111 Kingsbury (1994) at 37 and 40. 
122 Nichols (1996a) at 694. 
133 Kennedy (1994) at 20. 
1414 Ibid, at 21. 
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Thee political has become technocratic, the government exists only to serve the 
market.155 This would appear to provide a warning sign rather than a model 
forr international trade law. This position is qualified, however, by adding that 
thee process of technocratisation and market domination obscuring the locus 
forr political engagement is not unique to the EU. It essentially takes place at 
nationall  and even sub-national levels too. Moreover, at those levels, it has been 
shownn that this problem is not solved merely by reinvigorating the institutions 
off  public sovereignty. 

Criticismm of the European experience in the specific realm of market integra-
tionn is expressed in work discussing 'federalism and responsibility'. It is argued 
thatt the allocation of competence between the EC and its Member States is often 
unclear.. If it is unclear who has competence to regulate, then it is unclear who 
bearss responsibility when things go wrong. Where the fixing of responsibility is 
obscuredd by the imprecision of competence allocation, responsibility may vanish 
intoo a "black hole", the 'chasm between state and market'. The "state" at the 
nationall  level is restricted in its capacity for action by obligations arising under 
primaryy Community law. For its part, the Community either does not have the 
competencee to act, or is politically unable to do so. This policy problem, it has 
beenn argued, occurs inter alia in environmental policy.16 Even though the WTO 
couldd not be compared to a "federal" structure, this criticism seems to apply to 
thee WTO too, and possibly even more seriously. After all, while states are limited 
inn their actions by the WTO rules they have agreed on as they are interpreted 
throughh dispute settlement, no competencies whatsoever to legislate in the rele-
vantt fields (such as consumer or environmental protection) are conferred upon 
thee WTO. Thus, assuming that both EC and WTO trade liberalisation commit-
mentss limi t national government action, the gap between "market" and "state" 
iss even greater in the WTO than in the EC. Perhaps on a global scale, at least 
partt of the regulatory functions can be fulfilled by international co-operation, in 
thee shape of multilateral environmental agreements and standards agreed upon 
inn international bodies. However, the WTO as such has no authority to bring 
aboutt such co-operation. 

9.44 European "Constitutionalism " 

Thee experiences in European integration are often captured 
byy the concepts of "constitutionalisation" and "constitutionalism".17 Since the 

155 Ibid , at 22. 
166 Micklit z and Weatherill (1994) at 33-34. On the relationship between the "market" and the "state" in 

Europe,, see Joerges {1996) and Poiares Maduro (1997) and (1998a). 
177 Weiler and Trachtman {1997). 
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earlyy 1980s, an impressive body of literature has addressed the "constitutional" 
aspectss of the European construct, from a legal perspective, but also from politi-
call  science backgrounds.18 The concepts of "constitutionalisation" and "constitu-
tionalism""  are now increasingly employed in the discourse of other international 
organisations,, among which is the WTO.19 It has been argued that 'it is time to 
vieww European constitutionalism as a model that may be copied, if and to the 
extentt that its structure seems useful in other contexts.'20 In academic literature, 
theree is increasing mention of a "constitutional" approach to the WTO.21 At the 
samee time, however, such an approach is criticised. Interestingly, one of the 
authorss who proposed to use European constitutionalism as a model for other 
contextss like the WTO some years ago has since depicted the 'constitutionalisa-
tionn of the GATT in structural terms' as a "simplistic dream", and deemed the 
schooll  of thought arguing for grafting the constitutionalisation of the EU onto 
thee GATT 'wholly misguided'.22 Others have argued that the WTO lacks, and 
wil ll  lack in the foreseeable future, the sources of legitimacy that would need to 
underpinn a "constitutional" status.23 

Far-reachingg ambitions for drawing inspiration from the European "consti-
tutional""  experience at the world stage can be found in various writings by 
Petersmann.244 The emphasis in this "constitutional" approach is on judicially 
enforceablee individual rights. Petersmann stresses the importance of citizens' 
rightss as checks on the trade policy powers of their own nations. Such rights, 
hee argues, are laid down in both the EC and WTO treaties.25 European experi-

188 It is not the intention of this work to provide an exhaustive bibliography of European constitutionalism. 

AA survey is provided in Weiler and Trachtman (1997) 
199 Weiler and Trachtman (1997) argue that despite the alleged uniqueness of the European experience and 

itss "constitutionalism", it is time to recognise that EC law is not a different species of law, but rather a 

mutationn of the samee species [of international law]. 
200 Weiler and Trachtman (1997) at 392. 
1111 See e.g. various works by Petersmann; Cottier (2000); and various papers presented at the June 2000 

Harvardd Kennedy School conference entitled 'Efficiency, Equity and Legitimacy: the Multilateral Trad-

ingg System at the Millennium', available at http://www.ksg.harvard.edu/cbg/trade/papers.htm. In one 

off  these papers, Roessler (2000) examines the role of the "judicial organs" of the WTO vis-d-vis the 

"legislativee branch" (WTO Membership) and the "executive authorities" (the various Committees in the 

WTO),, asserting that decision-making in the WTO is divided 'in a manner akin to the trias politica 

off  modern states'. 
222 Weiler (1999) at 374, and Weiler in Weiler (ed.) (2000), respectively. 
2}}  Howse and Nicolaidis (2000). 
244 See Petersmann (2000), (1999), (1998), (1997b), and (1993b). The basis for Petersmann's "constitu-

tionall  approach" to international trade law is found in Petersmann (1991a). 
255 In the EC, in this view, 'freedom of trade as a fundamental right' protects the freedom to trade of 

Communityy citizens with partners both inside and outside the EC. Petersmann (1993b) at 24. This 

workk has inspired a study on the treatment of GATT/WTO law by the European Court of Justice, with 

particularr focus on the EC banana regime: Kuilwij k (1996). 
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encee shows that trade policy powers are most effectively "constitutionalised" by 
incorporatingg 'international prohibitions of trade barriers' into domestic laws 
andd by enabling private traders, producers and consumers to enforce these 
inn domestic courts/6 Thus, Petersmann strongly advocates a 'human rights 
approach'' to WTO law, inspired by the European experience,27 and based on 
'thee dignity and worth inherent in the human person': 'As in EC Law, "we 
thee citizens" must become the main subjects and beneficiaries of WTO rules. 
Thee protection of our freedom, legal equality, and peaceful cooperation across 
frontierss should be recognised as WTO goals that are morally and legally 
moree important than economic utilitarianism.'28 This line of reasoning assumes 
importantt similarities in the EC and the WTO. More importantly, the author 
appearss to read individual freedoms and rights into the WTO Agreements that 
havee not as such been acknowledged by its Members.29 Furthermore, on the 
basiss of this view of the WTO, he asserts that "WTO integration law" sets 
precedentss for the adjustment of other international organisations such as the 
Unitedd Nations to 'the modern globalisation, deregulation and democratisation 
off  national economies and polities'.30 This approach appears to be characteristic 
off  a prescriptive attitude towards WTO law, strongly influenced by developments 
inn EC law as well as European human rights law. Rather than discussing 
whetherwhether WTO law serves 'constitutional functions' and contains 'constitutional 
principles',, it concentrates on what can be learned from the WTO to reform the 
UN,, thereby implicitly assuming the "constitutional" character of WTO law. 

9.55 "Constitutionalising "  the WTO? 

Consideringg the voices for and against a "constitutional" 
approachh to WTO law inspired by the European experience, the question of to 
whatt extent, if at all, the European "constitutional model" could be applied to the 
WTOO deserves some further exploration. In order to address this question, it is 
importantt first to agree on what "constitutionalisation" and "constitutionalism" 
meann in the EC context. The emphasis in one definition of these concepts is 

266 Petersmann (1993b) at 49. 
277 Including not only the EU and EC but also the European Convention on Human Rights and its 

institutions. . 
288 Petersmann (2000) at 24. On the asserted universal validity of this moral basis, see Petersmann (1998) 

att  201. 
299 Petersmann provides intellectual property rights as protected by the WTO's TRIPS Agreement as the 

onlyy concrete example provided for a. much wider claim to the existence of such rights as freedom, 

non-discrimination,, and due process. See Petersmann (1998) at 194 and 203. 

'°° Petersmann (1998) at 203. 
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onn the evolution into a 'vertically integrated legal regime, conferring judicially 
enforceablee rights and obligations on all legal persons and entities', and on the 
'allegedd shift from a legal order founded by international treaties negotiated 
byy the governments of states under international law and giving birth to an 
internationall  organisation, to a Community which has evolved and behaves as 
iff  its founding instrument were not a treaty governed by international law but, 
too use the language of the European Court of Justice, the "constitutional charter 
off  a Community based on the rule of law."'31 How does the WTO experience 
soo far fit  the description of the key elements of "European constitutionalism", 
i.e.,, a vertically integrated legal regime conferring judicially enforceable rights 
andd obligations on all legal persons and entities, and the interpretation of the 
foundingg treaty as a "constitution"? 

9.5.11 The WTO: A 'Vertically Integrated Legal System'? 

Doess the WTO constitute a 'vertically integrated legal system'? 
Powerr is shared vertically between different levels of government in the EC and 
inn the United States, whether or not one wishes to use the term "federal" or 
"semi-federal""  for the EC. Hence the question at what level should decisions be 
takenn becomes of central importance in such systems. In addressing that ques-
tion,, the concepts of "pre-emption" and "subsidiarity" play a role. The doctrine of 
"pre-emption""  originates in US constitutional law, but it is increasingly applied 
inn the EC context too.32 Subsidiarity, which originates in canonical law, has in 
modernn times mostly been applied in the EC context.33 It is sometimes also 
proposedd in the global context of the WTO.34 From the point of view of EC law, 
thee use of the word "subsidiarity" in the WTO context could appear somewhat 
bewildering,, as it applies in the EC context to those areas in which the Com-
munityy and its Member States share competencies, such as in the environmental 

311 See the ECf's opinion 1/91 re the European Economic Area, para. 21. 
322 Simplifying the intricacies of the doctrine, it comes down to the idea that laws issued by federal bodies 

precludee the corresponding regulatory powers of the states in the federation. See Goucha Soares (1998), 

withh references to pre-emption in both the US and the EC. 
333 Simplifying again, subsidiarity may be described as the idea that regulation should take place by the 

levell  of government closest to the task at hand. Some of the literature on subsidiarity in the EC deals 

specificallyy with environmental policy. See e.g. the special issue of (2000) 10 European Environment on 

Subsidiarityy and Environmental Policy in the EU. 
544 'We believe that the spirit of embedded liberalism needs to be recovered and reinterpreted under the 

neww conditions of globalization. This can be done again in part through inspiration from the EU, not in 

itss constitutional guise but by incorporating some of the institutional and political features associated 

withh the thinking on subsidiarity.' Howse and Nicolaides (2000) (at 11 of the Internet version of the 

paper). . 
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sphere.""  Arguably, the equivalent situation does not exist in the WTO, which has 
noo legislative competencies. Surely, WTO bodies take decisions, but they cannot 
harmonisee Members' legislation.'6 

Thee only competencies that resemble legislative powers are the provisions 
inn the WTO Agreement allowing the Ministerial Conference and the General 
Councill  to adopt authoritative interpretations, and allowing the Ministerial 
Conferencee to make amendments to the WTO Agreement or the Multilateral 
Tradee Agreements.57 Formally, WTO Members can be bound to such interpreta-
tionss or amendments against their will , as these provisions provide for decisions 
too be taken by three-fourths and two-thirds majorities. In practice, however, 
decisionss in the WTO are usually made by consensus, and voting is only resorted 
too if consensus cannot be arrived at.'8 Moreover, WTO Members may withdraw 
fromm the WTO Agreement at any time. In the case of important amendments, 
thee Ministerial Conference may explicitly decide that a Member that has not 
acceptedd an amendment may decide either to withdraw, or to remain a Member 
withh the consent of the Ministerial Conference.39 Hence, it is difficult to draw 
aa parallel with the legislative powers conferred to the EC institutions. There, 
evenn if the Council of Ministers represents the Member States and decides 
whetherr or not to adopt legislation, the Commission and European Parliament 
ass supranational institutions play an important part in the legislative process. 
Memberr States that have been outvoted in a qualified majority decision in the 
Councill  are not free to withdraw from the EC. Even if the references in the TBT 
andd SPS Agreements to international standards may to some extent be consid-
eredd to be parallel to harmonised Community standards, the former are agreed 
uponn outside the WTO framework and the latter within the EC framework, 
includingg procedures that safeguard a precarious institutional balance. 

9.5.22 Judicial Law-making in the WTO? 

Theree are no legislative vertical power shifts in the WTO con-
textt similar to the conferral of legislative authority to the European Community. 
However,, agreeing on open-ended trade liberalisation commitments and excep-
tions,, and subsequently leaving it up to a dispute settlement body to decide upon 

355 See Article 5 EC and the Protocol on the Application of the Subsidiarity and Proportionality Principles, 

attachedd to the EC Treaty (as amended by the 1997 Amsterdam Treaty), and the 1993 Interinstitutional 

Agreementt on the application of the subsidiarity principle. 
33 On the decision-making powers of WTO bodies, see Kuijper (2001) 
377 See Articles lX:x and X of the WTO Agreement. 
388 See Article IX: 1 WTO Agreement. To this author's knowledge, voting had not occurred during the first 

fivee years of the WTO's existence (information from the WTO Secretariat). 
399 Article X:3 WTO Agreement. 
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theirr interpretation can be seen as a shift of the level at which decisions should 
bee taken. Thus, 'adjudicative vertical power shifts' may be said to take place in 
thee WTO to the extent that panels and the Appellate Body actively scrutinise 
domesticc policy acts that balance interests. Obviously, the scope of such judicial 
powerss depends on the type of rules agreed upon; are they abstract and open, 
orr concrete and detailed?40 When interpreting the WTO Agreements, panels 
andd the Appellate Body have an opportunity to replace domestic policy-makers' 
decisionss on how to balance, for example, trade and environmental interests with 
theirr own decisions on such trade-offs. Admittedly, the WTO does not share 
formall  powers over, for example, environmental or health protection with its 
Memberss in a way which is similar to federal structures like the US or the 
EC.. However, the interpretation of WTO provisions in effect does reflect choices 
overr the level at which decisions should be taken. Thus, vertical power shifts 
doo occur in the WTO constellation.41 Considerable deference to national policy-
makers'' choices by a panel or the Appellate Body in the interpretation of trade 
andd environment provisions wil l result in more decision-making power at lower 
levels,, while activism in the interpretation of such provisions wil l effectively 
shiftt more decision-making power to the level of the WTO.42 

Judiciall  power is also circumscribed by the agreed status of the outcome 
off  the exercise of such powers, as well as by the possibilities to overrule such 
outcomes.. In the context of the WTO, panels and the Appellate Body issue 
aa report interpreting WTO provisions.43 Whereas the Appellate Body is a stand-
ingg body increasingly regarded as a "tribunal" or "court", the panel procedure 
stilll  reflects elements of the practice under the pre-WTO GATT to seek diplo-
maticc rather than strictly judicial solutions to trade disputes. Panellists are still 
appointedd on an ad hoc basis, albeit from an indicative list of suitable individuals 
heldd by the WTO Secretariat. Parties to a dispute may oppose nominations of 
panellistss in their dispute for compelling reasons. However, the parties cannot 
blockk the formation of a panel; failing agreement between the parties, the WTO 
Director-Generall  determines the composition of the panel.44 A panel or Appel-
latee Body report formally contains no more than recommendations.45 However, 

400 See on this issue Trachtman (1999), distinguishing between "rules" that specify in advance the conduct 

too which it is applied, and "standards" that do not. 
411 According to Trachtman, most, if not all, international economic law may involve transactions in 

jurisdiction,, either horizontal or vertical. Trachtman (1996a), at 454. 
411 For an extensive analysis along these lines, see Trachtman (1998). 
4}}  Although according to Article 3.2 DSU, the dispute settlement system serves to "clarify" rather than 

"interpret""  WTO provisions, the Appellate Body does refer to "interpretations", e.g. in US-Shrimp-TurtU, 

para.. 107. 
444 Article 8 DSU. 
455 See Article 19 DSU. 
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thee reports are subsequently adopted by the Dispute Settlement Body (DSB) 
whichh consists of representatives of the WTO Membership, unless there is a 
consensuss not to adopt them. This procedure means that, in practice, reports 
havee up to now always been adopted, and consequently, recommendations made 
byy panels or the Appellate Body acquire significant importance as legal interpre-
tations.. On the other hand, according to the Dispute Settlement Understanding, 
'recommendationss and rulings of the DSB cannot add to or diminish the rights 
andd obligations provided in the covered agreements'.46 Although WTO Members 
aree obliged to ensure the conformity of their laws and regulations with WTO 
obligations,, nowhere in the WTO Agreements is it explicitly stated that Members 
mustt comply with recommendations in panel or Appellate Body reports adopted 
byy the DSB by bringing their legislation into conformity with the WTO Agree-
ments.477 Hence there is some uncertainty as to the legal status of panel and 
Appellatee Body reports adopted by the Dispute Settlement Body, in terms of the 
precisee obligations that ensue for WTO Members.48 

Withh the caveat of the above particularities of WTO dispute settlement, it 
seemss safe to say that a significant amount of "judicial" (or, if one wishes, 
quasi-judicial)) law-making is taking place in the WTO. This is an important 
conclusionn in the light of the absence of legislative powers in the WTO noted 
above.. It is in this judicial (or quasi-judicial) realm that the WTO's Dispute 
Settlementt Body, through panels and the Appellate Body, is asked to interpret 
ruless in conflicts that bear resemblance to the way in which the European Court 
off  Justice (ECJ) interprets the EC rules in disputes within the Community. 

9.5.33 Conferring Enforceable Rights on Individuals? 

"Directt effect" in the sense of WTO law mandatorily being able 
too be invoked by individuals in domestic courts is highly unlikely to be agreed 
uponn by the Members. It is even more unlikely to be 'imposed from above' by a 
panell  or the Appellate Body in the same way as the European Court of Justice 
hass done for European law. As noted by a WTO panel, even though the WTO 
legall  order has implications for individuals, it does not comprise them as its 
subjects.499 As to the possibility of "direct effect" being unilaterally provided by 
WTOO Members themselves, there seems littl e chance of a breakthrough, since 
thee major players, the US and the EC, have explicitly refused to do so. If the 
possibilitiess for individuals to invoke WTO law before their domestic courts are 
limitedd or absent, there wil l also be littl e incentive for co-operation between 

466 See Article 3.2 and Article 19.2 DSU. 
477 See Article XVI WTO Agreement and Article 21 DSU. 
488 See e.g. Hippler Bello (1996) and Jackson (1997). 
499 Panel in US-Section joi, paras. 7.72-78, speaking of "indirect effect". 
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nationall  courts and the WTO in the interpretation of WTO law. A "preliminary 
ruling""  type of procedure is therefore highly unlikely to come about in the 
WTO.500 However, the declarations denying direct effect are just statements made 
whenn ratifying the WTO Agreements, and they do not necessarily preclude 
nationall  courts from applying WTO law in national disputes. In fact, although 
rulingg out the direct effect of WTO provisions covered by Community compe-
tence,, the ECJ has left it to the national courts in the EC's Member States to 
decidee whether to allow the direct effect of WTO provisions covered by national 
competence.511 The possibility of WTO law being directly applied in national 
courtss is certainly not altogether excluded.52 Moreover, even in the absence of 
"directt effect", WTO law can affect domestic legal orders in a variety of ways.53 

9.5.44 Constitutionalisation of the Founding Treaties 

Ass to the second key element of the "constitutional approach", 
thee "constitutionalisation" of the founding treaties, some developments in the 
WTOO context may be noted. A steadily growing body of panel and Appellate 
Bodyy reports leads academics and policy-makers to search for consistency, prin-
ciples,, and structure.54 Thus, through these reports, and their doctrinal interpre-
tations,, a system of law is being built.55 The influence of EC discourse is seen 

500 Weiler and Trachtman note proposals which have been made for a preliminary ruling-like procedure in 

thee GATT, however without providing exact references. Weiler and Trachtman (1997) at 354. 
511 Case C-300/98 Dior, para. 49: 'In a field in respect of which the Community has not yet legislated 

andd which consequently falls within the competence of the Member States, (...) Community law neither 

requiress nor forbids that the legal order of a Member State should accord to individuals the right to 

relyy directly on [a WTO provision] or that it should oblige the courts to apply that rule of their own 

motion.' ' 
522 For example, the Dutch constitution provides in Article 93 that '[provisions of treaties and of resolutions 

byy international institutions, which may be binding on all persons by virtue of their contents shall 

becomee binding after they have been published', and in Article 94 that '[statutory regulations in force 

withinn the Kingdom shall not be applicable if such application is in conflict with provisions of treaties 

thatt are binding on all persons or of resolutions by international institutions'. A variety of international 

legall  rules have been invoked before Dutch courts. 
555 See e.g. the duty to interpret national law in conformity with WTO requirements in Cases C-300/98 

DiorDior  and C-89/99 Schieving; the so-called Nakajima case-law from the GATT era as repeated in the 

WTOO era in Case C-149/96 Portugal v. Council, providing limited opportunities to directly invoke 

GATT/WTOO law after all; and the suggestion by AG Alber in Joined Cases C-122/00 and 27/00 Omega 

AirAir  that WTO law may influence the assessment of the necessity and proportionality of Community 

secondaryy legislation. The Court did not follow the AG's approach in its judgment in March of 2002. 
544 See e.g. Palmeter and Mavroidis (1998); Senti (2000). 
555 Work on the sources of this system is being done inter alia by Thomas Skouteris and Mary Footer 

(Ph.D.. theses in progress). 
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inn this system-building. A number of recent comparisons between the EC and 
WTOO have focused on the role of principles and the structural implications 
thereoff  in both legal systems.56 Interestingly, a first attempt by one author to 
embarkk on a "principled approach" to WTO law argues that similarities with EC 
laww can be observed when considering the 'typical conflict between economic 
ruless and non-economic interests', such as trade and environment.57 The author 
statess that nearly every trade conflict affects a number of rules and principles, 
andd a balancing process is needed in which no rule or principle involved should 
bee left to redundancy or inutility. Having pointed at a number of differences 
betweenn the EC and the WTO, he concludes that the consideration of legal 
principless in the decision-making process of both dispute settlement bodies 
iss nevertheless rather similar. According to him, the necessary balancing pro-
cesss can only be guided by the sensitive process of applying the principle of 
proportionality.. Even though this principle is not as such expressed in WTO law, 
itss criteria for finding an appropriate, necessary and reasonable balance between 
conflictingg interests and principles seem to have been applied by WTO panels 
andd the Appellate Body.58 Other comparisons between the EC and the WTO have 
takenn principles like "necessity" and "proportionality" as a basis.59 It should be 
recalled,, however, that the current author argues that WTO law does not contain 
aa "strict proportionality" requirement.60 

Anotherr author discussing the (future) interpretation of WTO law appears to 
bee heavily inspired by the EC experience, and the role of its court therein. He 
asks,, rhetorically so it seems, whether the fact that the WTO is not an integrated 
systemm like the EC wil l prevent WTO 'to construe in a hierarchical way a system 
off  WTO law' through its dispute settlement. He points at the institutional basis 
andd the wider goals pursued by the WTO in contrast with its predecessor, the 
GATT.. Moreover, he asserts, while the only "superseding principle" of the GATT 
wass that of good faith, the WTO in pursuing wider goals adds other "supersed-
ingg principles". In the light of these changes, he thinks that 'in the future the 
WTOO wil l construe WTO Agreements taking into account not only the wording 
off  their provisions, but also the objectives and the values that the WTO has in 
commonn with the EC. He adds that it is his conviction that the WTO 'will be 
capablee of a dynamic development similar to that of the EC, thanks to its case 
law'.6'' Already now, in accordance with the Vienna Convention, the WTO rules 

Hil ff  (1999) and {2001); Mengozzi (1998) and (1999)--

Hil ff  (1999) at 20. 

Hil ff  (1999) at 21. Hilf and Puth (2001) have further elaborated on proportionality in WTO law. 

Montinii  (1997), concluding that there is a common core concept of the principles of necessity and 

proportionalityy in the EC and WTO. 

Seee Section 6.3.6 and, concurring, Desmedt {2001). 

Mengozzii  (1999) at 13. 

56 6 

S7 7 

58 8 

59 9 

60 0 

61 1 
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aree being interpreted in the light of their context and objectives. However, as 
discussedd in the Introductory Chapter, the reference to common values is more 
problematicc in the WTO context than in the EC context. It was also argued 
theree that the objectives of the EC and the WTO are not really the same. It 
iss therefore far from self-evident to speak of the two organisations as having 
certainn objectives in common. 

Inn sum, the definition of "constitutionalism" provided above includes the 
constitutionalisationn of the founding treaties, as well as a vertically integrated 
legall  regime conferring domestically enforceable individual rights. In the 
absencee of a vertical power shift in the sense of a conferral of legislative authority 
too the WTO level and of directly enforceable individual rights, the applicability 
off  constitutional language inspired by European (and federal) experiences in the 
contextt of the WTO appears doubtful. However, leaving the interpretation of 
open-endedd rules such as non-discrimination requirements and environmental 
exceptionss open to dispute settlement results in de facto adjudicative vertical 
powerr shifts in the WTO. Moreover, even in the absence of "direct effect", 
WTOO law is binding on its Members, and has several important indirect effects 
inn their legal orders. Finally, the search for principles and the building of a 
systemm of WTO law may be expected to continue. Whether one wishes to apply 
aa more narrow meaning to terms like "constitutionalism" or "constitutionalisa-
tion""  to describe these phenomena obviously depends on one's definition of 
thesee words.61 

Onee could speak of "partial" or "low-key" constitutionalism in the WTO 
context.. However, when doing so, one should be well aware that the notion of 
"constitutionalisation""  of WTO law along the lines of a European "model" easily 
leadss to misconceptions. Because of the similarity of many EC and WTO rules, 
itt may be tempting to ascribe certain characteristics of EC law to WTO law. 
However,, it is recalled that the WTO lacks an institutional framework similar 
too the EC, including far-reaching legislative powers. Therefore, a top-down 
impositionn of such characteristics as supremacy over national law and direct 
effectt as has taken place through the judicial activism of the European Court 
off  Justice appears inconceivable in the WTO. Even if such characteristics were 
too be ascribed to WTO law, the question would arise why they should not apply 
too all other public international law. The WTO lacks the considerable degree 
off  autonomy from general international law that appears to go hand in hand 
withh the evolution of a "constitutional order." EC law has reached considerable 
autonomy,, not in the sense of not being bound by public international law (quite 
too the contrary), but in the sense of its effects in national legal orders and on 
theirr citizens. 

Jacksonn (1998a) at 129, note 1, mentions the WTO "constitution", albeit somewhat hesitantly, constantly 

placingg the term between quotation marks. 
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