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CHAPTERR 10 CONCLUDING REMARKS 

ii o Concluding Remarks 

Ass seen above, various approaches have been taken to 
comparee developments in the EC and the WTO, among which are "consti-
tutional",, "liberal", "principle-based", "systemic", "value-based" and "process-
based""  approaches. The similarities in the trade liberalisation rules and their 
interpretationn have invited some to speculate as to whether one organisation or 
sett of rules could be a "model" for the other, and whether the interpretations 
off  the relevant rules may be converging. One author speaks of a 'strong conver-
gencee manifest in many areas', and asserts that the convergence in the material 
laww of disparate international trade regimes lies at the heart of the emergent 
'commonn law of international trade'.1 Perhaps this 'material convergence thesis' 
mayy seem the most modest way of looking at similarities in the EC and WTO.1 

Nevertheless,, the current author would like to emphasise the different contexts 
andd backgrounds of the trade liberalisation commitments in the EC and WTO. 
Theree is no equivalent to secondary Community law in the WTO. If the WTO 
ruless on interpretations and amendments to the Agreements can be compared 
too the European construct at all, it would be to the European Union's procedures 
forr Treaty revisions in intergovernmental conferences. For the above reasons, it 
appearss inconceivable that the WTO could achieve, through its (quasi-)judicial 
Disputee Settlement Body, similar effects for WTO rules in its Members' legal 
orderss as the ECJ has done for European law in the Member States' legal orders. 
Institutionally,, there is no equivalent to supranational bodies like the European 
Commissionn or the European Parliament in the WTO. The WTO Secretariat 
doess not function as the guardian of the Agreements in the way the Commission 
doess in the EC. Thus, the kind of intensive institutional interplay witnessed in 
thee EC does not occur in the WTO. The term "horizontal federalism" applied in 
thee context of the EC is nott appropriate in the WTO. 

Doo the rules of the EC or the WTO regarding trade and environment need 
too be changed? This question is particularly topical in the WTO context, where 
publicc concern about the balance struck between trade liberalisation and non-
tradee interests appears to be much greater than in the WTO. For example, it 
hass been argued that the problems engendered by "trade and..." conflicts may 
nott be solved by asking WTO panels to 'struggle openly' with regard to these 
conflicts.'' For the interpretation of WTO rules in "trade and..." conflicts, clear 
authorityy or shared understandings are generally lacking. Such conflicts are 
renderedd effectively non-justiciable and politicised. "Political" choices by WTO 

11 See Weiler( 1999). 
22 Cf. Pescatore, Davey, and Lowenfeld (1991), Chapter II.B, where it is asserted that the WTO will have to 

evolvee along the line of the Cassis de Dijon case-law of the ECJ. 
33 Dunoff(i998a)at388. 
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panelss and the Appellate Body may lead to a crisis of legitimacy putting the 
entiree trading system at risk. For these reasons, it has been suggested, "trade 
and...""  conflicts urge us to rethink the foundations of the international trade 
regime.44 Several attempts have been made to limit the potential role of the 
WTOO dispute settlement system in interpreting open-ended rules, as it is felt 
thatt domestic policy choices are effectively substituted by such interpretations. 
Especiallyy with regard to "trade and..." conflicts, various authors have argued 
forr deference by panels and the Appellate Body to domestic policy decisions in 
WTOO Members. The problem of course is how such deference should be devised. 
Proposedd tests include the creation by panels of a "doctrine" that allows national 
lawss 'to survive' which reflect a societal interest and whose impact on trade is 
incidental.. The burden of proof in the application of such a test should be laid on 
thee country defending its law or regulation.5 This proposal appears to stipulate 
aa general "rule of reason" for WTO law, based on the purpose of national 
legislation.. It may be criticised to the extent that it does not take into account 
thee different nature of the various WTO provisions that can be infringed, and 
iss heavily based on ascertaining the purpose of a measure, which is not a 
desirablee exercise.6 Another test proposes to define the conditions in which 
thee international trade system should yield to 'national democratic impulses' 
byy applying "filters" identifying national measures which are "authentic" and 
"self-sacrificing".77 The WTO rules on antidumping measures provide a special 
deferencee standard, which is not however applicable to other WTO Agreements.8 

Somee authors suggest that WTO panelss should seek inspiration in "passive 
virtues""  strategies developed by domestic and international courts to avoid 
certainn types of contested issues.9 

Inn one author's view, considering the contested issues underlying "trade 
and...""  conflicts, even 'more artful treaty language' wil l not solve them.10 This 

AA Dunoff (1998a). 
55 Nichols (1996a) at 713 and 716. 
66 Nichols arguably reads too much of a "purpose" test into the case-law of the ECJ, and bases his reading 

off  GATT/WTO dispute settlement on the much disputed 'aim and effect' panel reports in US-Alcohol 

andd US-Auto-Taxes, unadopted, which have subsequently been rejected by the Appellate Body in Japan-

AlcoholAlcohol and EC-Bananas III. Nichols (1996a) at 715-16. 
77 Atik (1998) at 252. 
88 Article 17.6 Antidumping Agreement. On this deference standard, see Croley and Jackson (1997). 

However,, there appear to be potential spillovers to the Subsidies Agreement. Croley and Jackson (1997) 

referr to a Declaration on Dispute Settlement pursuant to the AD Agreement and SCM Agreement, 

inn which Ministers recognise the need for the consistent resolution of disputes arising from AD and 

countervailingg measures. 
99 Dunoff (1999a) at 757-760, building in large part upon Dunoff (1996); Davey {2001). 
100 Dunoff (1999a) at 756. 
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vieww may be contrasted with pleas for more precise treaty rules in the WTO 
Agreements,, so as not to leave important decisions to dispute settlement." It 
hass also been argued that the main task of dispute settlement bodies set up by 
tradee agreements is to ensure that the various interests at stake have been duly 
takenn into account in the domestic policy process. The interests to be taken into 
accountt are not confined to domestic ones, and trade liberalisation provisions 
ass well as exception clauses ensure that those interests are duly taken into 
consideration.. Such process-based approaches have been applied to the case-law 
off  the European Court of Justice, and have been said to also be of relevance to 
WTOO dispute settlement.12 Some of the Appellate Body's decisions indeed show 
signss of a process-based approach to trade-environment conflicts.13 However, 
althoughh they provide a promising way of looking at inter alia trade and envi-
ronmentt problems, process-based approaches are not a panacea. They raise 
importantt questions, which arguably cannot be solved by relying purely on the 
domesticc decision-making process, such as: which non-domestic interests have 
too be taken into account, how should this be done, and what weight should they 
bee accorded? How does the taking into account of non-domestic interests, e.g. 
thosee of particular foreign producers, fit  into the democratic model, if it is clear 
thatt those producers cannot vote in the state whose policy-makers are supposed 
too take their interests into account? Although more study is needed on this issue, 
itt appears that generally speaking, taking non-domestic interests into account in 
thee domestic policy-making process is a concept easier to achieve in the context 
off  the EC than in the WTO, with its 14o-plus Members. 

Thee present author concludes that in principle, the relevant rules in both the 
ECC and the WTO provide sufficient room for a balanced outcome of disputes on 
tradee and environmental protection in the broad sense. Treaty changes are not 
needed,, provided that the adjudicatory bodies in both organisations ensure that 
certainn conditions are met. Some of these merely reflect their actual practice, 
whilee others require that they provide additional clarification. To start with the 
WTO,, it is submitted that panels and the Appellate Body should ensure that: 

 The "less favourable treatment" test in Article 111:4 GATT is clarified, 
takingg due account of the fact that the TBT and SPS Agreements are the 
primaryy instruments to address origin-neutral national regulatory meas-
ures,, which suggests that such measures wil l only fall foul of Article 

111 Bronckers (1999a and 1999b}. 

'**  See Scott (2000), envisaging a process-based approach for balancing trade-environment conflicts in 

bothh the EC and the WTO and referring to Poiares Maduro (1998). 
133 In US-Gasoline, the AB found that the US authorities had not taken into account foreign producers' 

costs,, and in US-Shrimp-Turtle found that the US had provided insufficient guarantees for foreign 

producerss in a domestic process of assessing whether they met the US requirements. See on interest 

representationn in these cases, Hansen (1999). 
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111:44 GATT if they result in overall less favourable treatment for imported 
productss vis-a-vis like domestic products (See Sections 5.1.2 and 5.3.3). 
 The grounds in Article XX GATT are interpreted sufficiently broadly so as 
too accommodate environmental concerns (See Sections 5.2.1 and 6.2.1). 
 No strict proportionality test is applied in the sense of weighing the trade 
impactss of a measure with the importance of its non-trade objectives, such 
ass environmental protection, and 
 When looking at less trade-restrictive alternatives in testing necessity, only 
reasonablyy available alternatives that are equally effective in achieving the 
non-tradee objective are assessed (See Sections 5.2.1 and 6.3.3). 
 All relevant international environmental law is fully taken into account 
whenn interpreting WTO provisions, in accordance with Article 31.3(c) of the 
Viennaa Convention (See Sections 4.1 and 4.6). 
 The conditions of Article XX GATT are applied strictly when assessing 
unilaterall  PPM-based measures that make imports dependent upon the 
policiess of the government in the exporting country, because they endan-
gerr the multilateral system. It should be made clear that such measures 
aree only acceptable as a last resort, in situations in which PPM-based 
measuress targeting producers, wherever they come from, are not feasible 
(Seee Sections 5.4.5 and 7.2.2). 

Ass regards the European Community, the European Court of Justice wil l 
continuee to ensure a balanced outcome of trade and environment disputes if it 
ensuress that: 

 Measures that neither lay down product requirements nor restrict or 
prohibitt selling arrangements but nevertheless are capable of hindering 
intra-Communityy trade, which have been dubbed "third category mea-
sures",, are treated in the same way as measures regulating selling arrange-
ments,, i.e., they only need justification if they directly or indirectly discrim-
inatee or prevent the market access of imported goods altogether (See 
Sectionss 3.1.2 and 6.1.1). 
 It is clearly recognised that the mandatory requirement of environmental 
protectionn may justify "distinctly applicable" or discriminatory measures, 
butt at the same time, that the proportionality requirement applies to such 
measures.. That requirement will ensure that distinctly applicable mea-
suress are not justified if the same result could have been achieved by 
ann indistinctly applicable measure, or by a less trade-restrictive distinctly 
applicablee measure (See Sections 3.3.3 and 6.2.2). 
 Strict proportionality testing is not applied, because in those areas where 
theree is no harmonising legislation, i.e., where no balance between trade 
andd environmental protection has been struck at the Community level, it is 
nott up to the EC J but to the EC legislature, if need be, to modify the balance 
struckk by national authorities (See Sections 3.2.4-6 and 6.3.2). 
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 It is recognised that extraterritorial protection goals are acceptable, but that 
measuress targeting the policies of governments of other Member States 
cannott be justified, and that PPM-based measures targeting producers in 
otherr Member States can only be justified if serious efforts have been 
madee to address the perceived distortion caused by a production process in 
anotherr Member State through the appropriate institutional procedures of 
thee Community (See Sections 3.4.6 and 7.2.1). 

Iff  the above conditions are met, the interpretation of the relevant EC and WTO 
provisionss results in considerable similarity. As regards the basic disciplines, 
bothh sets of rules include a prohibition of import restrictions and of unneces-
saryy obstacles caused by product requirements, and a discrimination test for 
otherr measures that may hinder trade. The remaining difference would be the 
prohibitionn of measures preventing market access altogether in the EC (selling 
arrangementss and third category measures if the suggestions above were to be 
followed).. As regards the justification possibilities, environmental justifications 
wouldd be possible for all measures, be they discriminatory or not. It should be 
noted,, though, that "environmental protection" as such is not mentioned either 
inn Article XX GATT or in Article 30 EC. Accordingly, if the possibility suggested 
heree were to be made explicit, treaty changes would be necessary. However, 
thiss is not really necessary, as the ECJ appears to tacitly accept environmental 
justificationss for discriminatory measures, and the Appellate Body has inter-
pretedd Article XX sufficiently broadly to encompass virtually all conceivable envi-
ronmentall  objectives. Scientific justification for lif e and health measures would 
bee needed under both sets of rules, although the role of the precautionary prin-
ciplee is interpreted somewhat more broadly within the EC. Finally, as regards 
thee conditions applying to justifications, under both sets of rules, a measure 
mustt have an identifiable environmental objective, be appropriate and necessary 
too achieve its objective, and must not arbitrarily discriminate or operate as a 
disguisedd trade restriction. The differences here are, first, that Article XX(g) 
GATTT only requires a measure to be "relating" to its objective, not "necessary". 
Secondly,, while the proportionality test (in the broad sense) and the requirement 
concerningg arbitrary discrimination or disguised trade restrictions are usually 
integratedd in the ECJ's test, they are separate steps in the WTO. Moreover, the 
chapeauu to Article XX GATT adds "unjustifiable discrimination" to "arbitrary 
discrimination",, while Article 30 EC does not. 

Thee present author does not agree with those asserting that EC law provides 
aa "model" for WTO law, or that EC and WTO law in the field of trade in 
goodss are "converging" into one general "common international trade law". It is 
submittedd that the backgrounds to both sets of rules are too different to support 
suchh statements. The main difference lies not so much in the effects of the rules 
inn domestic legal orders, because even in the absence of "direct effect", WTO 
laww certainly has profound effects on Members' legal orders. It is rather the 
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"inn house" legislative authority in the EC that is missing in the WTO, as well 
ass the accompanying interplay between the EC J, the EC legislature, national 
authoritiess and the national courts. According to the EC Treaty, environmental 
concernss are supposed to be integrated in all Community policies, including 
alll  secondary legislation.14 Although not impossible, substantive environmental 
standard-settingg is not likely to occur within the WTO as it happens in the 
EC.. International environmental standards are more likely to be set in other 
internationall  fora than in the WTO. If the process of environmental standard-
settingg as it now stands is regarded as too dispersed, establishing an overarching 
Worldd Environmental Organisation would in the current author's view be a 
betterr approach than trying to bring substantive environmental agreements into 
thee WTO.15 It is submitted that environmental standard-setting within the WTO 
iss not desirable.16 The WTO lacks expertise in environmental matters, and there 
iss no need to transfer issues to the WTO provided that they are adequately dealt 
withh in other international organisations. Such transfers would arguably put too 
muchh strain on an already overburdened WTO, which could result in an overall 
collapsee or deadlock. That would imply that the baby had been thrown out with 
thee bath water; all the advantages of a rules-based trading system would be lost, 
whichh would arguably be detrimental to developing countries. 

Ass long as WTO Members do not wish to add substantive environmental 
standardss to their obligations under the WTO Agreements, the interplay 
betweenn the national and supranational courts and legislatures found in the 
ECC cannot be replicated in the WTO, even if WTO rules are interpreted in a 
mannerr that is perfectly open to developments in international environmental 
law.. This makes the danger of a "regulatory gap", i.e. the situation in which 
aa national environmental measure is struck out in dispute settlement on the 
basiss of trade liberalisation rules while no international agreement is attained in 
orderr to address the environmental problem, greater in the WTO than in the EC, 
wheree environmental and internal market legislation is agreed upon by qualified 
majorityy voting. Accordingly, panels and the Appellate Body cannot be expected 
too demonstrate "judicial activism" in the sense of providing a strong impetus 
too trade liberalisation as the ECJ has demonstrated, especially during the 1970s 
andd 1980s. The ECJ provided this impetus by emphasising the importance of 
thee free movement of goods and the internal market. Both of these concepts are 
alienn to the WTO, which only aims at continuing liberalisation, not at free 
tradee as such. There is no overriding trade liberalisation principle in the WTO, 

144 Article 6 EC. 

'55 As proposed by inter alia former WTO Director General Ruggiero (Speech at the High-Level Symposium 

onn Trade and the Environment, Geneva, March 1999). 
166 Contra, Bronckers (2001), proposing that the WTO could be turned into a World Economic Organisation, 

providedd that certain changes are made to the organisation; Strauss (1998a) and (1998b). 
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andd it should also not be read into its rules.17 It should be stressed that the 
"judiciall  activism" of the EC J did not only result in a wide interpretation of the 
prohibitionn in the EC Treaty, but also to a widening of justification possibilities. 
Inn that regard, the Appellate Body has arguably already demonstrated a degree 
off  "activism", in interpreting Article XX GATT in accordance with the exigencies 
off  modern times. 

Aroundd the time when the manuscript of this thesis was completed, the 
fourthh WTO Ministerial Conference was held at Doha. In the build up to Doha, 
thee focus was on the inclusion of the developing world in the international 
tradingg system. In view of this focus on the needs of developing countries, 
andd their general disapproval of discussing trade and environment issues, the 
environmentt has been given relatively littl e consideration. The European Union 
hass been the most persistent to try to keep the debate alive. Indeed, if it 
weree not for the efforts of the EU, the environment would probably not have 
beenn discussed at Doha at all. The EU initially demanded that a new trade 
roundd should include negotiations on the relationship between multilateral 
environmentall  agreements (ME As) and the WTO, on a clarification of the use 
off  labelling schemes under the TBT Agreement, and on the inclusion in WTO 
laww of the precautionary principle as defined in the Rio Declaration on Environ-
mentt and Development. The latter theme has been considered to be an absolute 
non-issuee by other Members. Moreover, many developing countries are afraid 
thatt any clarification of the provisions of the TBT Agreement wil l increase the 
possibilitiess for trade-restrictive labelling schemes. 

Att Doha, Members agreed to put the relationship between WTO rules and 
MEE As on the agenda for a new round, albeit only with respect to the relationship 
betweenn WTO Members that are parties to ME As. Members also agreed to 
negotiatee procedures for co-operation between the WTO Secretariat and ME A 
secretariats,, and market access for environmental goods and services. Further-
more,, the Committee on Trade and Environment has been instructed to focus 
itss debate on certain issues, among which are labelling, market access issues 
andd the relevant provisions of the TRIPS agreement. The Committee is to make 
recommendationss to the fifth Ministerial Conference where appropriate, includ-
ingg the desirability of negotiations.18 Negotiations on the three topics mentioned 
abovee are expected to start in the first half of 2002.'9 

Thee language of the Doha mandate on trade and environment issues does 
nott appear particularly forceful, and it may be considered an empty gesture. 
Moreover,, as said, the main objective of the new round is the inclusion of devel-

177 Cf. Bronckers (2001) and Howse and Regan (2000), and the discussion on "embedded liberalism" by 

Dunofff  (1999a). Contra, see Hil f (2001). 
188 See document W T / M I N ( O I ) / D E C / I . 

199 Postscript: the EC has posted a first paper regarding the relationship between WTO rules and MEAs 

inn March of 2002. 
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opingg countries in the multilateral trading system. The new round has been 
dubbedd the Doha Development Agenda. Considering the contentious nature of 
mostt trade-environment issues between developed and developing countries and 
thee limited mandate agreed upon at Doha, littl e clarification or other progress 
mayy be expected from the new round with regard to trade and environment. 
However,, the question is whether this is regrettable. As argued, the present 
authorr opines that the rules as they are provide sufficient room for a balanced 
solutionn to trade and environment issues, provided that certain conditions are 
met.. In fact, especially in its interpretation of Article XX GATT, the Appellate 
Bodyy has arguably done more to "green" the WTO than could conceivably have 
beenn achieved trough intergovernmental negotiations.20 One would expect that 
publicc support of the WTO in developed countries had benefited from the 
"green""  outcome of decisions such as US-Shrimp-Turtle and EC-Asbestos. This 
doess not really seem to be the case in reality, however. Perhaps environmental 
criticss of the WTO in these countries do not sufficiently realise how "green" the 
outcomee in these cases is. 

Thee current author submits that in US-Shrimp-Turtle, the Appellate Body 
hass possibly been even a littl e too "green", by allowing a unilateral PPM-based 
measuree that targeted government rather than producer behaviour in the export-
ingg country, without making it very clear that such measures must remain 
highlyy exceptional so as not to endanger the multilateral nature of the trade 
system.. Indeed, governments of a large number of developing countries are 
highlyy critical of the outcome of this dispute, as it appears to open the door to 
powerr politics by developed members to the detriment of the export opportuni-
tiess of developing countries. Accordingly, one of the major challenges for the 
WTOO as an organisation, including its Dispute Settlement Body, will be to 
findfind sufficient support on both sides of the "North-South divide", in conflicts 
thatt at least at first sight pitch trade and development interests of developing 
countriess against environmental and health interests in developed countries. 
Majorr examples of such conflicts that are likely to surface over the next few 
yearss concern eco-labelling requirements, and various sanitary, phytosanitary 
andd technical requirements seeking to apply the high protection level chosen 
byy developed countries to imports from developing countries. If the EC wants 
too be a "model", it should address the concerns of developing countries over 
suchh matters, and enhance the external coherence of its trade, environment, 
developmentt and other policies. It should moreover reflect upon the question 
off  whether the Community can enact certain measures, such as unilateral PPM-
basedd trade-restrictive measures, while disallowing individual Member States to 
doo the same. 

Cf.. Weinstein and Charnovitz (2001). 
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