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CHAPTERR 6 EC COMPETION LAW AND ENVIRONMENTAL CONCERNS: INTRODUCTORY REMARKS 

Introductoryy remarks 

Thee examination of the relationship between competition law 
andd environmental concerns in the preceding part of this book started in chap-
terr one on an abstract and theoretical level. Gradually the research transformed 
fromm this theoretical exercise to the level of the practical implications of this 
relation.. With the help of the model of integration developed around Article 6 
ECC in Part One, we wil l now turn to the role of environmental concerns in the 
practicee of EC competition law. First we shall look at EC competition law and 
policyy in general. With regard to the specific areas of law and policy we shall 
examinee if there has been a role for environmental concerns and, if so, what this 
rolee has been. This wil l involve an overview of literature, case law and decision-
makingg practice. Furthermore, we wil l be paying attention to the question of 
whetherr a role for environmental concerns is possible taking into account the 
modell  of integration referred to above and legal constraints. In this respect we 
shalll  investigate whether certain provisions could be used to let environmental 
considerationss play a role in the application of competition law. Furthermore, 
thiss wil l involve answering the question of whether the role for environmental 
concernss thus described conforms to the model of integration developed in 
chapterr 4 of Part One. In short, the objective of this second part of the book is to 
chartt the role that environmental considerations currently play in Community 
competitionn law and what that role could and should be. 

Too do this we shall examine all the instruments of EC competition law. 
Communityy competition law exists of a number of different instruments that 
aree all designed to tackle a specific type of restriction or distortion of free 
competition.. Firstly, the Treaty contains a number of rules directed at 'undertak-
ings'' or firms. These are Article 81 that concerns co-operative behaviour among 
firmsfirms ('the cartel prohibition') and Article 82 that governs abuse of a dominant 
position.. A later addition to these two was the Merger Regulation that should 
preventt competition problems from arising due to mergers by firms. Commu-
nityy competition law is also concerned with the influences that member states 
mayy have on competition. Essentially, three sets of rules govern member state 
interferencee with competition. The first and broadest set of rules was invented 
byy the Court and cannot as such be found in the Treaty. This is the useful effect 
doctrinee according to which member states may do nothing that detracts from 
thee useful effect of the competition rules directed to undertakings. The second 
sett of rules can be found in the Treaty and is strongly linked to the useful effect 
doctrinee but is confined to a special group of companies that shall be referred 

11 J.-F. Pons, Deputy Director-General DG Competition European Commission in his contribution 'Euro-

peann competition policy for the recycling markets' to the Pro Europe International Congress 'Recycling 

ass Part of Daily Life in Europe', Madrid, 20 September 2001. 
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too as public undertakings. These rules can be found in Article 86 EC. Finally, 
memberr states may distort competition by granting aid to one or more compa-
nies.. Articles 87 and 88 of the Treaty govern such practices. 

Withh regard to EC competition law one of the first things to spring to mind 
iss the considerable body of law and literature devoted to nearly every nook and 
crannyy of it. Studying the role of environmental concerns in EC competition 
laww is therefore likely to result in yet another rather voluminous addition to an 
alreadyy well-stocked library. Despite this obvious drawback, the best approach 
wouldd nevertheless seem to first start with a description of the whole of EC 
competitionn law as a basis and to consequently focus the attention on those 
areass where environmental concerns may play their role. Firstly we shall look 
att the so-called fundamentals of EC competition law. These involve, inter alia, 
thee scope of application, some fundamental concepts common to all provisions 
andd the place of the competition provisions in the Treaty. Secondly the specific 
substantivee provisions wil l be examined (i.e. the instruments referred to above). 
Finallyy we wil l come to some interim conclusions. 
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