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CHAPTERR 8 ARTICL E 8l 

8.11 Introductio n 

Articlee 81 has been the subject of more decisions and judg-
mentss than any other substantive competition provision. This should not come 
ass a surprise given the extremely wide-ranging wording of the provision. In 
manyy respects it can be called the mainstay of Community competition law. 
Articlee 81 reads as follows: 

i)) The following shall be prohibited as incompatible with the common 
market:: all agreements between undertakings, decisions by associations 
off  undertakings and concerted practices which may affect trade between 
Memberr States and which have as their object or effect the prevention, 
restrictionn or distortion of competition with in the common market, and 
inn particular those which: 
a)) directly or indirectly fix purchase or selling prices or any other trading 
conditions; ; 
b)) limit or control production, markets, technical development or invest-
ment; ; 
c)) share markets or sources of supply; 
d)) apply dissimilar conditions to equivalent transactions with other trad-
ingg parties, thereby placing them at a competitive disadvantage; 
e)) make the conclusion of contracts subject to acceptance by the other 
partiess of supplementary obligations which, by their nature or accord-
ingg to commercial usage, have no connection with the subject of such 
contracts. . 

2)) Any agreements or decisions prohibited pursuant to this Article shall be 
automaticallyy void. 

3)) The provisions of paragraph i may, however, be declared inapplicable in 
thee case of: 

 any agreement or category of agreements between undertakings; 
 any decision or category of decisions by associations of undertakings; 
 any concerted practice or category of concerted practices, 

whichh contributes to improving the production or distribution of goods or 
too promoting technical or economic progress, while allowing consumers a 
fairr share of the resulting benefit, and which does not: 
a)) impose on the undertakings concerned restrictions which are not 
indispensablee to the attainment of these objectives; 
b)) afford such undertakings the possibility of eliminating competition in 
respectt of a substantial part of the products in question. 

Ass a professor of competition law once said: 'Article 8i (and 82) should be 
treatedd as if they are provisions of criminal law; all elements must be proved 
beforee anyone can be found guilty of infringing them'. In this paragraph we will 
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thereforee examine closely all the elements that Article 81 is made up off and 
seee what role environmental concerns may play. Article 81 quickly reveals its 
essentiallyy bifurcated structure: it consists of a broadly formulated prohibition 
off  agreements that restrict competition whereas an exemption may be granted 
fromm such a prohibition. This structure has resulted in a number of interesting 
pointss with regard to this provision. For one, the direct effect of the prohibition 
togetherr with the Commission's exclusive right to grant exemptions has had an 
extensivee influence on Article 8i's application. The recently adopted Regulation 
No.. 1/2003, which provides for the direct applicability of Article 81(3) EC, will 
changee this to a large extent.1 

8.22 The Albany exception ratione materiae 

8.2.11 Introduction 

Inn a number of recent cases, the Court of Justice has created 
aa special exception to the scope of Article 81 for collectively negotiated social 
agreements.. Because this exception exists only with regard to Article 81, it has 
nott been treated as a general limit to the scope of the competition provisions. 
Forr the moment, this exception exists only in the social context. However, as 
thee application of comparable reasoning outside the context of social relations 
cannott be ruled out, we wil l have a more detailed look at this exception. Below, 
wee wil l first analyse the Albany exception. After that, the possibilities for the 
applicationn of the exception in an environmental context wil l be examined. 

8.2.22 An analysis of the Albany exception 

Inn the Albany case the Court was asked to rule on the compat-
ibilit yy with the useful effect rule (Article 3(1) (g) in connection with Article 10 in 
connectionn with Article 81 EC) of the decision declaring collectively bargained 
agreementss concerning a sectoral pension scheme generally binding.2 For such 
aa decision declaring an agreement generally binding to be contrary to Com-
munityy competition law, it needs first to be established that the 'underlying' col-
lectivee agreement itself violates Article 81. It was through this 'detour' that the 
Courtt thus had to consider whether Article 81 precluded collectively negotiated 
agreementss in the social sphere. 

11 See, for further information on the possible effects of Regulation 1/2003, ̂ nfra paragraph 8.9. 
22 Case C-67/96, Albany, [1999) ECR I-5751, joined Cases C-115/97, C-116/97 and C-117/97, Brentjens' 

Handelsonderneming^.Handelsonderneming^. Stichting Bedrijfspensioenfonds voor de handel in bouwmaterialen, [1999] ECR 

I-60255 and Case C-219/97, Maatschappij Drijvende Bokken v. Stichting Pensioenfonds voorde Vervoer-en 

Havenbedrijven,Havenbedrijven, [1999] ECR I-6121. As the judgments of the Court in these three Cases are nearly identi-

call  we will only refer to the Albany Case. 
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Thee Court started out by analysing the Treaty provisions with regard to 
suchh agreements. Thus, it cited Article 8I(I).3 Next, it turned its attention to 
thee Community's policies and objectives. In this connection, it observed that 
thee Community has not only a policy to ensure that competition in the internal 
markett is not distorted (Article 3(i)(g) EC) but also a 'policy in the social sphere' 
(Articlee 3(i)(l) EC).4 Moreover, the Court cited the Community's tasks as includ-
ingg the promotion of'a harmonious and balanced development of economic 
activities'' and 'a high level of employment and of social protection' (Article 2 
EC).. Furthermore, the Court observed the more precise tasks of the Community 
andd Commission in encouraging collective bargaining (Articles 136-145 EC and 
thee Agreement on social policy5). 

Onn the basis of this sketch of the Treaty context, the Court used the follow-
ingg reasoning to justify its exception:6 

'It'It  is beyond question that certain restrictions of competition are inherent in 
collectivecollective agreements between organisations representing employers and workers. 
However,However, the social policy objectives pursued by such agreements would be seriously 
underminedundermined if management and labour were subject to Article 85(1) [now Article 
8181 (1)] of the Treaty when seeking jointly to adopt measures to improve conditions of 
workwork and employment. 

ItIt  therefore follows from an interpretation of the provisions of the Treaty as a 
wholewhole which is both effective and consistent that agreements concluded in the context 
ofof collective negotiations between management and labour in pursuit of such objec-
tivestives must, by virtue of their nature and purpose, be regarded as falling outside the 
scopescope of Article 85(1) [now Article 81(1)] of the Treaty.' 

Thee conflict between the two sets of Treaty principles is solved with the help of 
contextual,, systematic interpretation of the Treaty as a whole.7 This approach 
showss resemblance with the 'praktischer Konkordanz' principle employed 
inn German (constitutional) law for solving conflicts.8 However, the Court's 
approachh has also been classified as being 'teleological'.9 It is submitted that the 
qualificationn of this solution as teleological ignores the fact that it does not seek 
too attain some sort of useful effect that is in accordance with a given objective.10 

'' Case C-67/96, Albany, [1999] ECR I-5751, para. 53. 
44 Ibid., para. 54. 
55 OJ1992 C 191/91. 
66 Case C-67/96, Albany, [1999] ECR I-5751. paras 59, 60. 
77 Cf. The opinion of Advocate General Jacobs in Case C-67/96, Albany, [1999] ECR I-5751, para. 177. See 

also:: Bredimas 1978, p. 73. 
88 Hesse 1984, p. 27. 
99 Loozen 1999, p. 278, Berg 2000, p. 171, Koenig & Sander 2000, p. 979. 

'°° Cf. Schermers & Waelbroeck 1992, p. 18 et seq., 
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Onn the contrary, the solution employed by the Court in the Albany case follows 
fromm the recognition that there is not one objective but rather that there are two 
potentiallyy colliding objectives in the Treaty. 

Inn any case, the Court formulated a double test that needs to be satisfied for 
thee exception to apply: both the nature and purpose of the agreement should 
warrantt an exception. The Court then went on to consider whether the nature 
andd purpose of the agreement justified the application of this exception in 
thiss particular instance. In determining whether the nature of the agreement 
justifiedd the application of the exception, the Court concentrated on the form 
andd the formal modalities of the agreement. It observed that it was concluded 
inn the form of a collective agreement and as the result of collective bargaining. 
Ass regards the purpose, the Court concluded that the agreement contributed 
directlyy to the improvement of one of the working conditions. Consequently, 
thee Court considered this agreement to fall outside the scope of Article 81(1). In 
doingg so, the Court largely followed Advocate General Jacobs' opinion. However, 
thee Court applied a slightly different test from that advocated by Jacobs. Apart 
fromm the necessity of defining the nature and purpose, the advocate general 
consideredd that, as a third test, the exception should also be limited to the core 
subjectss of collective bargaining and conditional on the fact that third parties 
orr markets are not directly affected.11 The second part of this third criterion can 
bee described as requiring a minimum distance from the market.12 Whereas 
thee first part of this extra test (limitation to the core subjects) can be said to be 
inherentt or implicit in the Court's test as regards the purpose of the agreement, 
thee 'market proximity test' has, at least not explicitly, been applied by the Court. 

Followingg Albany, the precise extent of the exception was still rather uncer-
tain.133 In this respect, the status of the third test proposed by the advocate 
generall  is only one uncertainty. Two further cases have since then shed some 
lightt on the scope of the Albany exception. In the Pavlov case, the Court was 
askedd whether an agreement concerning an occupational pension scheme could 
qualifyy for an Albany exception'.1*  Although comparable to a sectoral pension 
fundd as regards, inter alia, its social objectives and the fact that it was concluded 
followingg collective bargaining, an occupational pension fund is slightly 
different.. In fact, it was sufficiently different for the Court to conclude that 
thee Albany exception did not apply. The Court repeated its Albany case law to 
concludee that both the nature and the purpose of the agreement would have to 
justifyy the application of the exception.15 The outcome was that, even though the 

111 Opinion in Case C-67/96, Albany, [1999) ECR I-5751, para. 193. 
122 Cf. Loozen 1999, p. 278 
133 See further: Van den Bergh & Camesasca 2000, p. 501. 
144 Joined Cases C-180/98 to 184/98, Pavlov, [2000] ECR I-6451. 
155 Ibid., para. 67. 
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purposee of the agreement was to improve an element of the working conditions, 
thee agreement was not concluded in the context of collective bargaining.16 The 
Courtt reiterated the importance of the 'nature-test' by recalling the provisions 
onn which it had in the first place {partly) based the Albany exception.17 These 
containn no provisions encouraging the conclusion of collective agreements by 
memberss of the liberal professions. This lends support to the thesis that the 
AlbanyAlbany exception is of a 'constitutional' as opposed to 'competition law' nature. 
Withh this it is meant that the exception created by the Court is not inherent in 
competitionn law in se but rather follows, as we have also argued above, from the 
constitutionall  and holistic interpretation of the Treaty. The Albany exception 
couldd only be justified on the ground that the Treaty encourages the conclusion 
off  collective agreements while at the same time it also contained rules that may 
veryy well preclude the conclusion of such agreements. 

Anotherr case shedding further light on the nature and extent of the Albany 
exceptionn was the Van der Woude case.18 The collective agreement at issue in this 
casecase concerned a health care insurance scheme. This, according to the Court, 
meanss that the purpose of the agreement is to improve working conditions thus 
bringingg it within the scope of the Albany exception.19 Furthermore, Van der 
Woudee argued that the Albany exception could not apply by virtue of the fact that 
thee agreement directly influenced third parties.20 This, of course, reminds us 
off  the third criterion (the market proximity test) proposed by Advocate General 
Jacobss in the Albany case. The Court pays no explicit attention to the market 
proximityy test. Rather, it appears to consider this issue implicitly when it states 
thatt the mere fact that the health insurance scheme was subcontracted cannot 
excludee the application of the exception.21 It would thus seem possible that a 
collectivee social agreement in which the market aspects are more pertinent than 
thee social aspects would fall outside the scope of the Albany exception by virtue 
off  its non-social purpose. With the limits of the Albany exception somewhat 
clearer,, it is now time to turn to the possibilities that the Albany exception leaves 
forr environmental agreements. 

8.2.33 Environmental concerns and the Albany exception 

Ass has been shown in the introduction, the Albany exception 
iss considered to be of interest in the environmental sphere as well.22 In this 

166 Ibid., para. 68. 
177 Ibid., para. 69. 
188 Case C-222/98, H. Van der Woude / Stichting Beatrixoord (Van der Woude), [2000] ECR I-7111. 
199 Ibid., para. 25. 
200 Ibid., para. 20. 
211 Ibid., para. 26. However, see Loozen 2000, p. 303, who appears to argue that the Court doesn't apply the 

markett proximity criterion at all. 
222 Supra, paragraph 8.2. 
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paragraphh we wil l consider whether a widening of the scope of the Albany excep-
tionn to include collective environmental agreements, is possible. In this respect 
twoo possibilities can be examined. Firstly, the possibility of applying the Albany 
exceptionn to the situation where a collective agreement in the social sphere also 
containss clauses pertaining to environmental protection (paragraph 8.2.3.1).23 

Secondly,, the possibility of applying the Albany exception outside the social 
spheree to environmental agreements (paragraph 8.2.3.2). These two possibili-
tiess differ in their conceptual relation to the Albany exception. The first option 
essentiallyy concerns the conditions for the applicability of the exception (i.e. the 
sociall  nature and purpose of the agreement) whereas the second option involves 
thee constitutional foundations of the Albany exception. 

8.2.3.11 Collective social agreements concerning environmental 
aspects s 

Ass we have seen the scope of the Albany exception is limited 
too those agreements that have both a 'social' nature as well as purpose. As such 
onee may wonder whether collective agreements in the social sphere that also 
concernn some environmental aspects could benefit from the Albany exception. It 
iss at this time that Advocate General Jacobs' third requirement, that the agree-
mentt be sufficiently far removed from the market and only concern the core 
subjectss of collective negotiation, gains importance. The Court can be said to 
havee taken the first part of this test on board in deciding that the purpose of 
thee agreement is, together with its nature, decisive for the applicability of the 
AlbanyAlbany exception. Furthermore, with regard to determining the purpose of an 
agreement,, Van der Woude shows us that the Court wil l consider the require-
mentt concerning the purpose of an agreement to be fulfilled whenever the 
agreementt contributes to the improvement of the working conditions. Taking 
intoo account the fact that, being an exception to a rule, the Albany exception is to 
bee construed narrowly, it would appear improbable that environmental objec-
tivess are considered to contribute to the improvement of the working conditions. 
Thiss would only be otherwise for that category of environmental concerns that 
directlyy concern the working conditions (e.g. a provision prescribing a reduc-
tionn in the emissions of certain substances in industrial plants).24 If a collective 
sociall  agreement would include such provisions, then these provisions could 
probablyy benefit from the Albany exception. Environmental provisions in collec-
tivelyy negotiated social agreements that are further removed from the 'working 
floor'floor' (such as e.g. a provision stating that only sustainably logged wood may 

See,, to this effect, Franssen et al. 2000, p. 331. 

Cf.Cf. the reference in Article 95(4) and (5) EC to the 'working environment' as opposed to the 'environ-

ment'' in general. 
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bee used for new plant buildings25) would probably fall outside the scope of the 
AlbanyAlbany exception. 

8.2.3.22 Collective environmental agreements outside the social 
sphere e 

Thee second possible role for environmental concerns in con-
nectionn with the Albany exception would be the creation of an exception by 
analogy,, outside the sphere of social agreements, for collective environmental 
agreements.266 To see whether such an exception alongside the Albany exception 
iss possible, the constitutional foundations of the Albany exception need first to 
bee further analysed. After that has been done it wil ll  be examined whether an 
exceptionn for environmental agreements can thus be founded. 

Wee have seen above that the Albany exception is of a constitutional nature. 
Itss foundations lie in the fact that the EC Treaty contains two colliding sets of 
norms.. When analysed, it becomes clear that this collision actually consists of 
twoo separate moments. Firstly, the Treaty dictates both social as well as competi-
tivee objectives and policies for the Community. Secondly, the Treaty prescribes 
thatt the Community actively encourages certain actions that may at the same 
timee violate another Community policy. From the constitutional status or nature 
off  the exception it may be deduced that both moments of collision need to be 
presentt within the Treaty itself. A conflict between two sets of norms of which 
onlyy one has Treaty status would be resolved by means of the general rule that 
thee Treaty has primacy over lower (secondary) Community legislation.27 In such 
casess there simply is no conflict at all. 

Whenn we apply this analysis of the constitutional foundations of the Albany 
exceptionn to the environmental context, the following picture emerges. The 
Community'ss objectives are enshrined in Article 2 EC. Reading this provision, 
itt is very clear that the Community has a strong environmental objective as well. 
Articlee 2 prescribes that the Community's objectives shall, inter alia, include: 

'The'The community shall have as its task, by establishing a common market and an 
economiceconomic and monetary union and by implementing common policies or activities 
referredreferred to in Articles 3 and 4, to promote throughout the Community a harmoni-
ousous balanced and SUSTAINABLE DEVELOPMENT of economic activities, a high level 
ofof employment and of social protection, equality between men and women, sustain-
ableable and non-inflationary growth, a high degree of competitiveness and convergence 

255 An example gleaned from Franssen et al. 2000. 

Ann example of such an agreement would be an environmental agreement between a very large part of 

thee industry and the public authorities. 
277 Article 230, second paragraph, EC. 
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ofof economic performance, A HIGH LEVEL OF PROTECTION AND IMPROVEMENT OF 
THEE QUALITY OF THE ENVIRONMENT, the raising ofthe standard of living and qual-
ityity of life, and economic and social cohesion and solidarity among Member States'. 
[Emphasis[Emphasis added] 

Furthermore,, according to Article 3(1) (1) EC, the Community shall have 'a policy 
inn the sphere ofthe environment'. The conclusion must therefore be that the 
Communityy has both a task as well as the means with regard to the protection 
ofthee environment. From the Albany case we know that the Community also 
hass an objective as well as a policy with regard to the maintenance of competi-
tion.. Whether the two sets of objectives and policies thus identified in Article 
22 and 3 with regard to competition and environmental protection will collide, 
dependss on the absence of a hierarchy between the two sets. It is presumed that 
theree is no hierarchy between the various Community objectives and policies.28 

Thee text of Articles 2 and 3 does not indicate that such a hierarchical relation 
exists.. Moreover, the Albany exception itself clearly shows that even if there is a 
hierarchicall  relation between the objectives and policies ofthe Treaty, there is no 
generall  primacy for the market integration objectives ofthe Community. In fact, 
thee text of Article 2 may even point at a preference for environmental protection 
goalss over competition objectives. Article 2 clearly lists environmental protection 
ass one ofthe Community's objectives whereas one searches Article 2 in vain for 
aa passage indicating that the maintenance of a certain degree of competition is a 
Communityy objective. On the contrary, Article 2 contains a number of objectives 
thatt are generally presumed to be best attained through effective competition.29 

Whateverr may be of this, the conclusion must be that, for environmental agree-
ments,, the first moment leading to the collision is fulfilled.30 

However,, with regard to second moment, the case for an environmental 
exceptionn ratione materiae for collectively negotiated environmental agreements 
appearss less clear-cut. In Albany the Court bases the creation ofthe exception 
onn a number of provisions in the EC Treaty and the Agreement on social policy. 
Accordingg to the Court these provisions instruct the Community and notably 
thee Commission to actively encourage collective bargaining in the social field. 
Thee Treaty, or, for that matter, any protocol to it, contains no provisions that 
couldd be construed so as to encourage collective bargaining in the environmen-
tall  sphere in a way that is comparable to the clauses that the Court referred to 
whenn it created the Albany exception. The best thing in this respect, with regard 
too environmental agreements, can be found in a number of pieces of second-

Cf.Cf. Bogdandy aooo, p. 15, rn. 64. However, Basedow argues in favor ofthe primacy of'market integra-

tionn goals' {'Ziel der marktintegration'), Basedow 1995, p. 56 et seq. 
299 See, with regard to some of these objectives, Goyder 1998, p. 10. 
300 Cf. Vedder 2001, p. 42 et seq. 
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aryy legislation and some other instruments. Firstly, some directives explicitly 
providee for implementation through so-called environmental or voluntary 
agreements.311 These, however, cannot be considered to actively encourage the 
conclusionn of such agreements. Secondly, the Commission, Council and Euro-
peann Parliament have all stated in various documents that they recommend the 
usee of environmental agreements. In, for example, the decision on the review 
off  the Fifth Environmental Action Programme, the European Parliament and 
Councill  both agreed on encouraging voluntary agreements as an instrument 
off  environmental policy.32 This has returned in the Commission's proposal for 
thee Sixth Environmental Action Programme.33 Moreover, the Commission has 
issuedd a recommendation34 on the use of environmental agreements whereas 
thee Council has adopted a resolution35 in this respect. However, for the purpose 
off  this research two remarks should be made. Firstly, all of these instruments 
encouragee environmental agreements but only insofar as they are in accordance 
withh the Treaty, notably the competition rules therein. This brings us to the 
secondd remark, one that has already been made earlier, being that these instru-
mentss should, without exception, be characterised as lower (secondary) Commu-
nityy legislation. As such they cannot depart from the Treaty and therefore no 
collisionn is possible in the first place. The conditions for the second moment of 
thee collision would thus not seem to be fulfilled. However, the following may be 
addedd to this. A close scrutiny of the provisions that the Court relies on to come 
too the Albany exception, reveals that not all of these provisions actually encour-
agee the conclusion of collectively bargained social agreements on the national 
level.. In the Albany case the Court bases its exception, inter alia, on the fact that 
Articlee 118 and n8b of the Treaty and the Agreement on social policy encourage 
thee conclusion of collective social agreements.36 

311 E.g. Directive 94/62 on packaging and packaging waste, OJ1994 L 365/10, Articles 3(12) and 7 and Arti -

clee 8 of Directive 2002/96 on waste electrical and electronical equipment (WEEE), OJ 2003 L 37/24. 
322 European Parliament and Council, decision 2179/98 on the review of the European Community 

programmee of policy and action in relation to the environment and sustainable development 'Towards 

sustainability',, OJ 1998 L 275/1, Article 3, (1), (f). 
333 COM (2001)29 final of 24 January 2001, Article 3, (4) of the proposal for a decision of the European 

Parliamentt and of the Council laying down the Community Environment Action Programme 2001-

2010. . 
344 Commission, Recommendation 96/733 concerning the use of environmental agreements implementing 

Communityy directives, OJ 1996 L 333/59. 
355 Council, Resolution of 7 October 1997 on environmental agreements, OJ 1997 C 321/6. 
366 Case C-67/96, Albany, (1999] ECR I-5751, paras. 55-58. 
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Thee reference to Article 118 which, as the Court cites it, 'provides that the 
Commissionn is to promote close cooperation between Member States in the 
sociall  field, particularly in matters relating to the right of association and collec-
tivee bargaining between employers and workers' relates only very indirectly to 
thee actual conclusion of collective social agreements. Interestingly, the Court, in 
recitingg Article n8,37 omitted the fact that this provision applies, 'without preju-
dicee to the other provisions of this Treaty and in conformity with its general 
objectives'. . 

Ass second pillar under its reasoning, the Court lists Article n8b accord-
ingg to which the Commission is to endeavour to develop the dialogue between 
managementt and labour at European level which could, if the two sides consider 
itt desirable, lead to relations based on agreement.38 This provision, again, 
concernss only indirectlyy to the conclusion of the collective social agreements 
suchh as those that were at stake in the Albany case. In this respect it may be 
pointedd out that Article n8b concerns collective bargaining at the European 
level.. Moreover, the Commission is only to encourage the dialogue and not the 
conclusionn of agreements, although such agreements would seem to be the logi-
call  consequence of negotiations. 

Finally,, the Court refers to the Agreement on social policy. In particular it 
referss to Articles i, 4(1) and 4(2) of that Agreement. Article 1 sets out the general 
objectivess of the Agreement. Article 4 represents littl e more than a repetition of 
Articlee 118b with the exception that the role of the Commission in encouraging 
collectivee bargaining is not to be found in Article 4 but in Article 3 of the Agree-
ment.. With regard to Article 4 it must be noted that this provision is again only 
indirectlyy related to the conclusion of collective social agreements as it concerns, 
likee Article 188b, negotiations and agreements on the Community level. Moreo-
ver,, the preamble to the agreement explicitly states that it is 'without prejudice to 
thee provisions of th[e] Treaty, particularly those relating to social policy [...]'. 

Inn sum, the provisions named by the Court as leading to the collision and 
thuss forming the very foundations of the exception, are not entirely convincing. 
Whetherr this flawed reasoning could be construed to also provide an opening 
forr an exception ratione materiae for environmental agreements is uncertain. On 
thee one hand, it could be argued that the use of these rather weak arguments 
byy the Court in construing the Albany exception show that this exception is 
primarilyy 'politically' inspired and not so much the result of sound legal reason-
ing.. In that respect, provided that the political will exists, similar reasoning 
couldd be applied with regard to environmental agreements. On the other hand, 
thee Court has been clear about the fact that the Albany exception constitutes an 

377 This provision has moved in essentially unchanged form to Article 140 EC as a result of the amend--

mentss to the EC Treaty by the Treaty of Amsterdam. 
388 This provision appears to have been split and can forthwith be found in Articles 138 and 139 EC. 
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exceptionn to the rule and, as such, has to be construed narrowly. In our opinion, 
thiss last view probably has more weight. The mere fact that an exception is based 
onn weak arguments cannot lead to the conclusion that even weaker grounds 
mayy be used to create similar exceptions. In this respect, it has to be taken into 
accountt that the weaknesses in the Court's reasoning as regards the Albany 
exceptionn do not involve the hierarchical relation between the provisions leading 
too the collision inasmuch as it would if an analogue exception for environmental 
agreementss were contemplated. After all, the fact remains that the provisions 
leadingg to the collision - quod non - resulting in the Albany exception were on 
thee Treaty level whereas the closest thing to lead to a comparable collision in the 
environmentall  sphere can only be found in a non-binding document. Moreover, 
itt can be doubted whether Article 6 could lead to a collision since it necessitates 
nothingg more than an integration of environmental concerns and cannot of 
itselff  be construed so as to directly encourage the conclusion of environmental 
agreements. . 

8.33 Agreements and concerted practices between undertak-
ingss and decisions of associations of undertakings 

Thee prohibition of Article 81 applies to 'agreements between 
undertakings,, decisions by associations of undertakings and concerted prac-
tices'.. For a detailed analysis of the concept of undertakings in EC competition 
law,, the reader is referred to paragraph 7.4 of above. Article 81 EC concerns 
cooperativee behaviour of undertakings. Purely unilateral measures are thus 
excludedd from the scope of Article 81 but may nonetheless fall under Article 82 
EC.399 In defining any behaviour as an 'agreement, decision or concerted practice' 
itt should always be kept in mind that in European competition law, such con-
ceptss are interpreted functionally and thus substance, and not form, matters.40 

Furthermore,, the dividing line between these concepts is very hard to draw and 
mayy very well not exist. In any case, the functional approach to these concepts 
byy the Court has made the precise characterisation of lesser importance.41 With 
regardd to environmental concerns it may be noted that the very mechanism 
encouragingg the conclusion of environmental agreements will also ensure that 
restrictionss involved are very likely to be legally binding agreements or decisions 
off  associations of undertakings. As we have seen a major driving force behind 
thee conclusion of such agreements is the exclusion of free riders, a task than 

599 See, on the dividing line between unilateral and cooperative behaviour, Case T-41/96, Bayer v. Commis-

sion,sion, [2000] II-3383, para 66 et seq. 
400 Cf. Ritter, Braun & Rawlinson 2000, p. 80. 
411 Cf, Case C-49/92 P, Commission v. Anic Participazioni (Polypropylene), [1999], I-4125, para. 106 et seq. 
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cann be much better achieved when using legally binding instruments. In this 
respect,, Community competition law is very unlikely to present many possibili-
tiess or problems with regard to environmental agreements. 

8.44 Which have as their  object or  effect the prevention, 
restrictionn or  distortion of competition 

Apartt from the fact that agreements, in order to fall within the 
scopee of Article 8I{I) , need to affect trade between member states42 they must 
alsoo have 'as their object or effect the prevention restriction or distortion of 
competitionn within the common market'. A number of interesting issues arise 
inn connection with this element. Firstly, the distinction between the object and 
effectt of an agreement. Secondly, the concept of competition and, following 
fromm this, the concept of a 'prevention, restriction or distortion' of competition. 
Thirdly,, the connection between the object or effect on the one hand and the 
restriction433 of competition on the other hand. These three issues and some 
ancillaryy notions wil l be examined in this paragraph. 

8.4.11 The object or effect 

Ass the text of Article 81(1) clearly shows, the object and effect of 
ann agreement are listed as alternatives.44 In this respect, the alternative nature 
off  both conditions must primarily be understood to increase the reach of Article 
81.455 As a consequence, not only the agreements that aim to restrict competition 
butt also those that have the (unintended) effect of restricting competition while 
havingg no such objective fall within the scope of Article 81. The alternativity also 
workss the other way around in that the Court considers it unnecessary to estab-
lishh an actual effect on competition once it has been ascertained that the object 
off  an agreement is to restrict competition.46 In the environmental context, this 
distinctionn and the consequences that have been attached to it by the Court, can 
leadd to essentially two results. Firstly, an environmental agreement having an 
effectt on competition wil l fall within Article 81's ambit irrespective of its envi-
ronmentall  object. Secondly, the parties to an environmental agreement that has 
thee object of restricting competition (i.e. a 'disguised cartel'47) wil l plead its envi-

422 See, supra, paragraph 7.5. 
433 Hereafter, we wil l refer to the 'restriction' of competition in general. 
444 E.g., Case 56/65, LTMv. MBU, [1966] ECR 235. 
455 Joined Cases 56, 58/64, Constat < Grundig, [1966] ECR429, Case 56/65, LTMv. MBU, [1966] ECR 235. 

Cf.Cf. Ritter, Braun & Rawlinson 2000, p. 77. 
44 E.g., Joined Cases 56, 58/64, Constcn ^ Grundig, [1966] ECR 299, at p. 342. 
477 See Commission, Guidelines on the application of Article 81 to horizontal agreements, Of 2001 C 3/2, 

para.. 25. 
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ronmentall  object or its only minimal effects on competition in vain. The fact 
thatt an agreement having effect on competition falls within the scope of Article 
811 despite its environmental objectives cannot be considered very surprising. As 
wee have seen above, the alternative nature of the object and effect test in Article 
811 can only be understood as widening its scope. 

Thee fact that environmental agreements that are deemed to have as their 
objectt the restriction of competition fall under the prohibition irrespective of 
thee (purely) environmental objectives of the parties or the negligible effects on 
competitionn is less obvious. This follows from, one the one hand, the fact that 
thee concept of the 'object of restricting competition' is an objective one and, on 
thee other hand the alternativity of the object and effect. As the alternativity of 
objectt and effect has already received some attention, we will now focus on the 
objectivee nature of the term 'object' in Article 81(1) EC. 

Thiss objective nature is of interest for the purpose of this investigation for 
twoo reasons. Firstly, if object is indeed an objective notion, the parties' intent 
becomess irrelevant. This, in turn, would completely remove the possibility of 
excludingg environmental agreements from the scope of Article 81 precisely 
becausee of the lack of subjective intent to restrict competition. Secondly, the case 
laww of the Court is not entirely clear on this point and may leave some room for 
thee interpretation of object as subjective intention.48 

Everr since the Miller Schallplatten case49 but probably already in the Consten 
elel Grundig case,50 communis opinio has been that the object of an agreement is 
ann objective concept flowing from the nature of an agreement and not from the 
partiess intentions.51 In the context of agreements that are claimed to be (partly) 
environmental,, the IAZ case is interesting.52 This case is the appeal against 
thee Commission decision in the NAVEWA-ANSEAU case.53 In this decision 
thee Commission prohibited an agreement establishing a system of conformity 
checkss for washing machines. The claimed purpose of the agreement was the 
protectionn of the water quality through ensuring the conformity of washing 
machiness with the norms pertaining to water quality. However, closer scrutiny 
revealedd that the agreement also had the object of hindering parallel imports. 
Beforee the Court the parties to the agreement argued that the Commission 
hadd not established that the agreement's purpose was to restrict competition. 
Accordingg to the Court 'the agreement clearly expresses the intention of treating 

488 Cf. Odudu 2001A. 
499 Case 19/77, Miller Schallplatten v. Commission, [1978] ECR 131, para. 7. 
500 Joined Cases 56,58/64, Consten a[ Grundig, [1966] ECR 299, at p. 343. 
511 Cf. Bellamy & Child 1993, para. 2-100 at p. 93, Ritter, Braun & Rawlinson 2000, p. 93 and Faull & 

Nikpayy 1999, para. 2.61 at p. 82. 
522 Joined Cases 96-102,104,105,108 and 110/82, IAZ, [1983] ECR 3369. 

""  Commission Decision 82/371, NAVEWA-ANSEAU, OJ 1982 L 167/39. 
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parallell  imports less favourably'.54 To come to this conclusion the Court took 
intoo account the content, origin and circumstances of the implementation of the 
agreement. . 

Thiss case effectively shows that the absence of a subjective intent to restrict 
competitionn does not rule out the possibility of the agreement being considered 
restrictivee of competition by object. This will have as an effect that the (partly) 
environmentall  objective of the parties to the agreement will not suffice to keep 
certainn agreements from being deemed to restrict competition by their object. 

8.4.22 The concept of a restriction of competition 

Articlee 81 prohibits the 'prevention, restriction or distortion' of 
competition.. As the borders between the concepts 'prevention', 'restriction' and 
'distortion'' are considered to be fluid and these concepts are used interchange-
ably,""  we will hereafter only refer to the general concept of a restriction of com-
petition.. Taken literally, Article 81(1) applies to every restriction of competition 
irrespectivee of the impact of the agreement on competition. From this perspec-
tive,, it could be argued that a restriction of competition is inherent in every 
contract.. Such an interpretation of Article 81(1) would clearly be disproportion-
atee and lead to an unworkable situation. 

Itt is for this reason probably that the Court has restricted the scope of Article 
81(1)) to encompass only appreciable restrictions of competition. This is referred 
too in doctrine as the requirement of appreciability. Furthermore, the restriction 
off  competition on one level following from an agreement may also be compen-
satedd for by increases of competition on other levels. The result of this could be 
thatt there is no appreciable restriction of competition as a net result. This is often 
referredd to as the 'rule of reason' in competition law.'6 In general both concepts 
aree closely related and can both be called examples of an economically realistic 
applicationn of Article 8i{i) . With regard to the concept of the rule of reason two 
remarkss need to be made. Firstly, there is a considerable amount of semantics 
involvedd in the scholarly discussions surrounding this concept. To a large degree 
thesee discussions also involve the difference between the concept of appreciabil-
ityy and the rule of reason. We will not attempt to give the final answer to these 
questionss but rather limit ourselves to a description and appreciation insofar 
ass this is necessary for the purpose of this research. Secondly, European law 
withh regard to the free movement of goods also knows a rule of reason. It is very 
importantt to clearly distinguish these two rules. Below we wil l first look at the 
appreciabilityy requirement and after that the rule of reason will be scrutinised. 

544 Joined Cases 96-102,104,105,108 and 110/82, IAZ, [1983] ECR 3369, para. 23. 
555 Cf. Faull&Nikpayi999, p. 81. 
55 Cf. Jones & Suffrin 2001, p. 142. 
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8.4.2.11 An introduction to appreciability 

Thee concept of appreciability found its way in European com-
petitionn law at an early stage. Already in 1965, in the Volk v. Vervaecke case, the 
Courtt decided that only those agreements that have more than insignificant 
effectss on the market fall within the scope of Article 8I(I).57 This case involved 
ann agreement conferring absolute territorial protection between two rather 
insignificantt parties. The parties' market share was less than 1 per cent. It is 
interestingg to note that in this judgment the Court appears to have introduced 
ann appreciability criterion with regard to both the requirement of an effect on 
intra-communityy trade as well as the need for there to a restriction of competi-
tionn if Article 81(1) is to apply.58 

Thee Commission has laid down its view of this appreciability criterion in the 
Noticee on agreements of minor importance.59 In this notice the Commission 
distinguishess essentially three types of agreements and corresponding levels 
off  appreciability. With regard to vertical agreements {i.e. agreements between 
firmsfirms on different levels of trade which are not actual or potential competitors) 
thee Commission considers that a combined market share on the relevant market 
off  less than 15 per cent wil l generally render the agreement de minimis, causing 
itt to fall outside the scope of the prohibition. With regard to horizontal agree-
mentss (i.e. those between firms on the same level of trade who are actual or 
potentiall  competitors on the markets concerned) the bar is put at a market share 
off  10 per cent. Certain types of restrictions are considered to appreciably restrict 
competitionn irrespective of the market share of the parties. These restrictions 
concern,, inter alia, the fixing of prices, market sharing and are often referred 
too as 'hard core' or 'per se' restrictions.60 In general therefore, two types of 
appreciabilityy criterion may be discerned. On the one hand there is a quantita-
tivee notion of appreciability that depends on the market share of the parties and 
onn the other hand there is a qualitative concept of appreciability that hinges on 
thee nature of the restriction involved. As we saw above, the nature of restric-
tionss of price competition results in them being considered to be, qualitate qua, 
appreciablyy restrictive of competition. Another way to describe them would be to 
considerr them to be per se quantitatively restrictive of competition. On the other 
hand,, there may be subjects of agreements that will be deemed not to appreci-
ablyy restrict competition no matter what the parties' market share is. Particu-

577 Case 5/69, VflJJt v. Vervaecke, [1969] ECR 295, para 5/7. 
55 See, with regard to the requirement of an effect on trade, supra paragraph 7.5. 
599 Commission Notice on agreements of minor importance which do not fall within the meaning of Arti -

clee 81(1) (De Minimis Notice), OJ 2001 C 368/13. This notice replaces the 1997 De Minimis Notice that 

placedd the bar at 10 and 5 per cent for vertical and horizontal agreements. 
600 Ritter, Braun & Rawlinson 2000, p. 102, Faull & Nikpay 1999, p. 82. 
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larlyy with regard to this second, qualitative, concept of appreciability and the rule 
off  reason, there appears to be considerable disagreement and confusion among 
scholars.611 Below we wil l pay further attention to both concepts or notions of 
appreciabilityy and their importance in the environmental sphere. In the context 
off  the quantitative concept of appreciability we wil l also try to demarcate the 
borderss between this concept and the rule of reason. 

8.4.2.22 The quantitative concept of appreciability and environ-
mentall  protection 

Ass we have seen above the quantitative concept of appreciability 
revolvess around the parties' market share. Moreover, it is the earliest recognised 
conceptt of appreciability originating in the 1965 judgment in the Volk v. Ver-
vaeckevaecke case. As such it is relatively well established. For one, the Commission 
hass laid down, in the De minimis notice, precise levels of market share in this 
respect.. In the environmental context the recent Commission Guidelines on the 
applicabilityy of Article 81 of the EC Treaty to horizontal cooperation agreements 
aree of great interest.62 In chapter 7 of these guidelines the Commission indi-
catess its policy with regard to environmental agreements. In doing so, it distin-
guishes,, as regards the assessment of environmental agreements under Article 
81(1),, between three types of agreements. In section 7.3.1.3 the Commission 
addressess the third type of agreement that 'may fall under Article 81 (i)\ The 
centrall  criterion used by the Commission in order to determine whether such 
agreementss actually fall under the scope of the prohibition appears to be the 
parties'' market share.6' In these Guidelines, the Commission does not provide 
uss with a clearly quantified market share cap but rather limits itself to indicat-
ingg that 'significant market shares' will cause Article 81(1) to apply.64 Moreover, 
thee Commission appears to have applied the quantitative concept of appreci-
abilityy in a number of environmental cases. However, these instances were 
onlyy to the effect that such agreements were considered to appreciably restrict 
competition.. In the case involving an agreement between the importers and 
producerss of washing machines in Europe (CECED), the Commission consid-
eredd that Article 81(1) applied because the parties represented more than 95 per 
centt of the market.65 Similarly, in the case involving an agreement by European 
associationn of manufacturers of consumer electronics {EACEM) to reduce 

See,, for an overview of the debate: Odudu 2001B. 
622 Commission, Notice Guidelines on the applicability of Article 81 of the EC Treaty to horizontal coopera-

tionn agreements (Guidelines on horizontal agreements), OJ 2001 C 3/2. 
6 '' Ibid., p. 27. 

44 In any event, the thresholds of the De Minimis Notice apply. 
655 Commission Decision 2000/475, CECED, O J 2000 L187/47, para. 42. 
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energyy consumption, the Commission granted an informal exemption.66 This 
impliess that the agreement was considered to fall under Article 8I{I ) in the first 
placee because the parties held a market share in excess of 64 per cent.67 This 
indicatess the likely scenario with regard to the application of the appreciability 
criterionn to environmental agreements. As we have noted above, a major driving 
forcee behind the conclusion of environmental agreements is the achievement of 
economiess of scale. This in turn will generally result in a large percentage of the 
markett joining an environmental agreement thus effectively ruling out the pos-
sibilityy of an environmental agreement being considered to not to appreciably 
restrictt competition from a quantitative perspective. 

8.4.2.33 The qualitative concept of appreciability and environmen-
tall  protection 

AA much more recent addition to the appreciability tree is the 
qualitativee concept of appreciability. In this concept whether or not an appreci-
ablee restriction of competition exists depends on the nature or quality of the 
restriction.. A good example of the application of this concept of appreciability 
cann be found in the Commission decision in the APB case.68 This case con-
cernedd the agreement by the Belgian association of pharmacists to set up a qual-
ityy label. The Commission granted a negative clearance for the system setting up 
thiss quality label because other quality labels could freely be created and because 
'thee quality of pharmaceuticals was only one means of competition among others' 
(emphasiss added).69 

Inn the Servicemaster case, the Commission considered the prohibition in 
aa franchise agreement for the franchisee not to obtain a more than 5 per cent 
interestt in a competing firm not to appreciably restrict competition on the 
followingg grounds.70 

'Although'Although the prohibition against acquiring non-controlling financial interest in 
thethe capital of a competing publicly-quoted company can be a restriction of competi-
tiontion falling within Article 85(1) [Now Article 81(1)], in this particular case it is not 

666 Commission notice pursuant to Article 19(3) of Council Regulation 17, EACEM, OJ1998 C 12/2. The 

'exemptionn comfort letter' in this Case was not formally published. However, from the Commission's 

annuall  competition report in 1998, it becomes clear that the decision substantively entailed an exemp-

tion,, 1998 Competition Report, p. 152. 
677 Commission notice pursuant to Article 19(3) of Council Regulation 17, EACEM, Of 1998 C 12/2, paras. 

3-4--
688 Commission Decision 90/33, APB, OJ 1990 L 18/35. 
699 Ibid, paras. 41, 42; Commission, 1989 Competition Report, p. 62, 63. 
700 Commission Decision 88/604, Servicemaster, OJ 1988 L 332/38. para. 10. 
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consideredconsidered to be an appreciable restriction because the franchisees are generally small 
undertakingsundertakings for which the prohibition against acquiring more than 5 per cent of a 
publicly-quotedpublicly-quoted company does not normally constitute a real hindrance in the devel-
opmentopment of their own activities. Furthermore, the franchisees are completely free in the 
acquisitionacquisition of financial interests in non-competing companies.' 

Inn both cases the Commission bases its judgment on the appreciability of the 
restrictionn on the nature or content of the obligation in question and analyses 
thiss in its factual and legal context. 

Thee abovementioned Guidelines on horizontal cooperation also contain 
exampless of the qualitative concept of appreciability in the environmental 
sphere.. The Commission seems to be referring to what has been deemed per se 
qualitativee appreciability when it speaks of agreements that will almost always 
comee under Article 81(1) 7' More interesting is the fact that the Commission also 
seemss to recognise instances where an agreement is considered not to appreci-
ablyy restrict competition from a qualitative perspective. In section 7.3.1.1 the 
Commissionn is concerned with agreements that do not fall under Article 81(1) 
irrespectivee of the parties' market share. According to the Commission this may 
occurr where there is no precise individual obligation for the parties because, for 
example,, more than one means are available to attain the goals of the agree-
ment.7**  Another example given by the Commission concerns agreements on the 
environmentall  performance of products or processes. Insofar as these perform-
ancee standards do not appreciably influence product or productionn diversity or 
onlyy marginally influence purchasing decisions, the agreement will be consid-
eredd not to appreciably restrict competition. When an agreement results in 
thee phasing out of certain products, the ensuing restriction will be considered 
unappreciablee if these phased out products represent only a minor proportion of 
thee market.73 

Thee Commission appears to have used this line of reasoning in a number of 
cases.. In the ACE A case the Commission considered that an agreement among 
thee members of the European association of manufacturers of automobiles to 
reducee carbon dioxide emissions from cars by the members of that association 
didd not appreciably restrict competition.™ The reason for this was firstly the fact 
thatt they had agreed only on a sector-wide emissions reduction objective. Thus 
thee agreement did not result in a specific obligation for individual members. 
Furthermore,, the technical means by which the parties are to attain this objec-
tivee were left completely free. The Commission has also granted negative clear-

711 Commission, Guidelines on horizontal agreements, OJ 2001 C 3/2, section 7.3.1.2. 
722 Ibid., para. 185. 
7 '' Ibid., para. 186. 
744 Commission press release IP/98/865, see also Commission Competition Report 1998, para. 131. 
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ancee to an agreement to improve the energy efficiency of electric motors on the 
basiss of similar reasoning.75 

Inn the CECED case the Commission applied the reasoning set out above to 
comee to the conclusion that the restriction was in fact appreciable.75 The CECED 
agreementt concerned the phasing out of energy inefficient washing machines. 
Ass we have seen above the parties held more than 95 per cent of the market 
andd from the quantitative perspective the agreement was considered to appreci-
ablyy restrict competition. This did not keep the Commission from investigat-
ingg whether or not the agreement entailed qualitatively appreciable effects on 
competitionn and trade between Member States. Firstly the Commission stated 
thatt 'energy consumption is not negligible as a purchase criterion'.77 This refer-
encee to the environmental performance not being 'negligible' as a purchase 
criterionn appears to be going further than the requirement that the Commission 
hass formulated the Guidelines on horizontal agreements, of it being 'marginal' 
ass a purchase criterion. Something that is marginal clearly does not need to be 
negligible.. Furthermore, an interesting nexus between this criterion and the 
finalfinal condition for an exemption may be noted. We shall pay more attention to 
thiss nexus in the paragraph devoted to the final condition for exemption.78 

Outsidee the environmental context, qualitative appreciability reasoning has 
alsoo been applied in the Commission's decision in Irish Banks' Standing Commit-
tee.tee.7979 Among others, the agreement harmonised the banks' opening hours. 
Accordingg to the Commission opening hours are an aspect of competition. The 
Commissionn goes on to state that, however, only some of the banking serv-
icess are actually affected and moreover competition between the parties with 
regardd to the affected services is not otherwise impinged upon. As a result the 
Commissionn considers that competition is not appreciably restricted.80 

Thee European Court of Justice appears also to be applying a qualitative 
notionn of appreciability. In the abovementioned Pavlov case, the pension scheme 
sett up by medical specialists was considered not to be able to benefit from the 
AlbanyAlbany exception.8' However, the Court ruled that Article 81(1) did not apply 
becausee the agreement was not contrary to Article 81 (1). The Court starts its 
reasoningg in this respect by observing that for the application of Article 81(1) 
itt is necessary to take into account the relevant economic and factual circum-
stancess in which the agreement operates.82 The Court then sets out to analyse 

755 Commission press release IP/00/508, see also Martinez-Lopez 2000, p. 24, 25. 
766 Commission Decision 2000/475, CECED, O J 2000 L 187/47. 
777 Ibid., para. 42. 
788 Infra para. 8.7.5. 
799 Commission Decision 86/507, Irish Banks' Standing Committee, OJ 1986 L 295/28. 
800 Ibid., para. 17. 
811 Joined Cases C-180/98 to 184/98, Pavlov, [2000] ECR-6451. 
822 Ibid., para. 91. 
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thee effects of the agreement and comes to the conclusion that these restrict 
competitionn with regard to one cost factor, namely that connected with pension 
insurance.833 It follows the opinion of Advocate General Jacobs in that it observes 
thatt those restrictive effects are limited because they concern only one cost 
factorr that is insignificant in comparison with the total amount of costs faced by 
medicall  specialists.84 

Preciselyy because the Court follows the opinion of the Advocate General 
inn this respect, it is interesting to take a closer look at this opinion. The Advo-
catee General starts his observations in this respect by observing that only in 
speciall  sectors or with regard to special categories of agreements the factual and 
economicc circumstances need to be taken into account.85 He continues by listing 
fourr arguments to substantiate his conclusion that competition is not appreci-
ablyy restricted.86 Firstly, only a cost factor and not a price factor is harmonised. 
Secondly,, this cost factor is of relatively minor importance in comparison with 
otherr factors. The third reason listed by the Advocate General appears in fact 
onlyy to repeat the second argument. Fourthly, the Advocate General considers 
thatt medical specialists vigorously compete on other factors such as the quality 
off  their services. 

Accordingly,, both the Court and the Advocate General reach the conclusion 
thatt competition is not appreciably restricted by the agreement to set up a collec-
tivee pension fund.87 The reasoning applied by both the Court and the Advocate 
Generall  can only be characterised as an application of a qualitative appreciabil-
ityy test whereby they look at the actual content of the agreement and not at the 
markett share held by the parties to determine the impact on competition. In 
actuall  fact, the Commission appears to have taken this ruling into account in 
drawingg up the abovementioned Guidelines on horizontal agreements.88 

Ass the Commission's Guidelines show, the qualitative concept of appreciabil-
ityy may very well result in an environmental agreement being considered to fall 
outsidee the scope of Article 81(1) simply because competition is not appreciably 
restricted.. From the Guidelines and Commission and Court practice a number 
off  instances where this might take place, can be discerned. 

Firstly,, the case where an environmental agreement contains only general 
andd sector wide targets and leaves parties considerable room as regards the 
meanss by which they can attain that target. Secondly, an agreement on envi-

33 Ibid., para. 92,93. 
44 Ibid., para 94, 95. 
55 Ibid., para 137 of the opinion. 

Ibid.,Ibid., paras 139-142 of the opinion. 
77 It must be noted that the Court also appear to use the rule of reason in coming to the conclusion that 

competitionn is not appreciably restricted. 
888 Commission, Guidelines on horizontal agreements, OJ 2001 C 3/2, para. 23. 
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ronmentall  aspects may very well only marginally affect production or products. 
Despitee the fact that energy efficiency was considered by the Commission as 
nott being negligible as a purchase criterion, it is certainly possible to argue 
thatt an agreement on energy efficiency has no significant effect on product or 
productionn diversity. This will hold true all the more when multiple means to 
attainn these energy efficiency goals are available. Where, as a third example, an 
environmentall  agreement entails the phasing out of certain products, Article 
81(1)) wil l not be concerned whenever the market share of the products that 
aree removed from the market is minor. This example is somewhat paradoxical 
fromm an environmental perspective in that the fact that only a minor portion is 
phasedd out also limits the amount of environmental gain to come from such a 
phasingg out. This example may, however, be very interesting in connection with 
thee Court's application of the appreciability criterion in the Pavlov case. In this 
casecase the Court considered an agreement harmonising only a minor percent-
agee of the parties' costs not to appreciably restrict competition. When this is 
takenn a bit further, the following reasoning could result. An agreement having 
aa harmonising effect on costs will invariably also have a harmonising effect on 
thee prices, as these are a necessary consequence of the costs. Current Commis-
sionn competition policy prescribes that any agreement on prices, no matter 
whatt percentage of the price is concerned, invariably results in an appreciable 
restrictionn of competition. This is so because agreements restricting price 
competitionn are deemed to be per se restrictions of competition. However, agree-
mentss limiting outputs are also considered to constitute per se restrictions.89 If 
thee Commission is willin g to consider the percentage of products phased out 
intoo account in determining whether or not a restriction is appreciable, a similar 
reasoningg could be applied with regard to the percentage of the price affected 
byy an environmental agreement. This could prove to be particularly important 
withh regard to environmental agreements involving an environmental surcharge 
orr a removal fee. Such agreements have occurred in the Netherlands and have 
mett with resistance from the Netherlands Competition authority.90 We shall pay 
closerr attention to the possibilities that this reasoning offers in chapter 16. 

8.4.2.44 The rule of reason and environmental protection 

Thee rule of reason originates in U.S. antitrust law where sec-
tionn one of the Sherman act prohibits 'every contract [...] in restraint of trade' 
withoutt offering the possibility of an exception to that prohibition.91 Primarily as 
aa reaction to the application of Article 81(1), that was perceived to be overly wide 

899 E.g. ibid, paras. 18 and 188. 
900 The Stibat and Wit en Bruingoed Cases, see infra, paragraph 16.5. 
911 Cf. Joliet 1967, p. 20 et seq. 
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andd legalistic, some scholars have argued for the creation of a comparable rule in 
Europeann competition law.92 

Whetherr or not a rule of reason actually exists in the competition rules of 
thee European Community is uncertain for a number of reasons. For one, the 
conceptt of the rule of reason is subject to a considerable amount of semantics. 
Whilstt it is often equated with the balancing of pro- and anti-competitive effects 
inn order to establish whether or not there is a (net) restriction of competition 
withinn the meaning of Article 8I( I) , it is also perceived as entailing a 'bilan 
economique'economique' in which a restriction of competition is balanced with offsetting 
economicc benefits. Moreover, it should be said that the existence of a rule of 
reasonn in European competition law has neither been formally acknowledged 
norr rejected by the Courts.93 At the same time, the Commission, in its White 
Paperr on the modernisation of the rules implementing Articles 81 and 82 EC, 
hass explicitly admitted that it has had recourse to the rule of reason.94 Matters 
aree further complicated by the fact that the rule of reason is considered by a 
numberr of scholars to have actually been applied by the Commission and the 
Communityy Courts.95 

Thee uncertainty and semantics96 surrounding the debate about the existence 
off  a rule of reason in European competition law are reflected in Métropok II.97 In 
thiss case the Court of First Instance held that a number of judgments that are 
oftenn considered to be the result of the rule of reason, could not be 'interpreted 
ass establishing the existence of a rule of reason in Community competition law'. 
Inn the view of the Court of First Instance, the pro- and anti-competitive effects 
needd to be balanced within the framework of Article 81(3) EC because this provi-
sionn would otherwise 'lose much of its effectiveness'.98 The judgments brought 
forwardd by the parties as evidence of the existence of a rule of reason were 
consideredd by the Court of First instance to be 

'part'part of a broader trend in the case-law according to which it is not necessary to 
hold,hold, wholly abstractly and without drawing any distinction, that any agreement 

9 22 See for further references Jones & Sufrin 2001, p. 138 et seq. 
933 E.g. Case T-14/89, Montedipev. Commission, [1992] ECR II-1155, para. 265. See, however, Métropole II, 

discussedd infra in this paragraph. 
9 44 Commission, White Paper on the Modernisation of the Rules Implementing Articles 85 and 86 of the 

ECC Treaty, Of 1999 C 132/1, paras. 56,57. 
955 E.g. Gerven 1997, p. 185-188. 
99 See, e.g. Monti 2002, who, at p. 1086, introduces an European rule of reason alongside an US rule of 

reason. . 
9 77 Case T-112/99, Métropole television (M6), Suez-Lyonnaisc des eaux, France Telecom and Television 

francaisefrancaise 1 SA (TFi) v. Commission (Métropole II) , [2001] ECR II-2459, para. 76. 
9 88 Ibid., para. 74. 
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restrictingrestricting the freedom of action of one or more of the parties is necessarily caught by 
thethe prohibition laid down in Article 85(1) [now Article 81(1)] of the Treaty. In assess-
inging the applicability of Article 85(1) [now Article 81(1)] to an agreement, account 
shouldshould be taken of the actual conditions in which it functions, in particular the 
economiceconomic context in which the undertakings operate, the products or services covered 
byby the agreement and the actual structure of the market concerned.' 

Thee Court of First instance's basic argument to reject the rule of reason is 
thee fact that this interpretation of Article 81(1) would be 'difficult to reconcile 
withh the rule prescribed by that provision'.99 In Métropole II we can see how 
thee parties considered that the pro- and anti-competitive effects needed to be 
balanced.. The Court then considers that this is incompatible with the general 
schemee of Article 81 as a whole. According to the Court this balancing act 
shouldd take place as part of the application of the third paragraph of that provi-
sion.. It is submitted that this reading of Article 81 disregards the actual word-
ingg of Article 81 EC. For the applicability of the first paragraph of this provision 
aa 'prevention, restriction or distortion of competition' is necessary. The cases 
referredd to by the parties because they are considered to contain an applica-
tionn of the rule of reason show that the Court is actually establishing whether 
orr not there is a net restriction of competition. A limitation of the intra brand 
competition,, for example, is considered to be compensated for by an increase 
off  the inter brand competition. Where a net restriction of competition has been 
established,1000 there may be benefits that are not related to the degree of compe-
titionn that offset the restriction of competition. These non-competition benefits 
findfind their place in Article 81(3) EC. Essentially, the rule of reason involves a bilan 
concurrentielconcurrentiel whereas Article 81(3) is submitted to be a bilan economique. This 
interpretationn of Article 81(1) is by no means incompatible with the wording of 
thatt provision and does not deprive Article 81(3) of its effectiveness.101 In this 
respect,, and because the European Court of Justice has not explicitly rejected the 
rulee of reason and can even be considered to have applied it recently,102 it is still 
interestingg to further examine the rule of reason in European competition law. 

Typically,, an application of the rule of reason by the Court is preceded by the 
statementt thatIO? 

999 Ibid., para. 73. 
1000 Because, for example, the restriction of intra brand competition goes beyond what is necessary to ensure 

thee functioning of an agreement in such a manner that ascertains an increased inter brand competition. 
1011 Cf. Wesseling 2000, p. 106. 
1022 Cf. Monti 2002, who, at p. 1086, introduces a European rule of reason that, contrary to the US rule of 

reason,, is not about balancing pro- and anti-competitive effects but instead incorporates the rule of 

reasonn from the free movement provisions into Community competition law. See further on this incor-

porationn of legal concepts from the free movement provisions: Mortelmans 2001. 
I0 }}  E.g. Joined Cases C-180/98 to 184/98, Pavlov, [2000] ECR-6451, para. 91. 
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'account'account should be taken of the economic context in which undertakings operate, 
thethe products and services covered by the decisions of those undertakings, the structure 
ofof the market concerned and the actual conditions in which it Junctions'. 

AA good recent example of what may be called an application of the rule of reason 
cann be found in the Pavlov case. As we have seen above, the Court in this case 
camee to the conclusion that the agreement to set up a collective pension scheme 
didd not fall under Article 81(1) because it did not appreciably restrict competi-
tion.. It reached this conclusion on the basis of two types of reasoning. Firstly, as 
wee have seen above, the Court applied a qualitative appreciability test. Secondly, 
thee Court had recourse to the rule of reason. In this respect the Court observed 
thatt the decision to set up a collective scheme enabled the medical specialists 
'too share the risks insured against while achieving economies of scale'.'04 From 
thee wording used, it can be inferred that this consideration was to large extent 
inspiredd by the Advocate-General's opinion.105 The Advocate-General, on the 
basiss of this reasoning, comes to the following conclusion:106 

'Accordingly,'Accordingly, the pro-competitive effects of the institutionalised management 
cooperationcooperation are much stronger than any (theoretical) anti-competitive effects. The 
setting-upsetting-up of the Fund, like the setting-up of an agricultural cooperative association, 
improvesimproves efficiency. As such it is not caught by Article 85(1) [now Article 81(1)]' 

Thiss weighing of pro-competitive and anti-competitive effects, as we have seen 
above,, is precisely what the rule of reason is all about. The result is that only net 
restrictionss of competition end up needing an exemption under Article 81(3). 

Withh regard to the rule of reason and environmental protection the following 
remarkss may be made. The rule of reason as it was identified above is inherently 
limitedd to the balancing of pro- and anti-competitive effects. Other positive or 
negativee effects, such as an improvement or deterioration of the environment, 
cannott be taken into account within the rule of reason as that would run counter 
too the very essence of the rule of reason.107 

Thee European rule of reason that Monti identifies in, inter alia, the Court's 
judgmentt in Wouters, is a completely different matter. The European rule of 
reasonn can be compared to what Vogelaar and Mortelmans have called the 
'inherentt restriction-approach.108 According to this approach certain restric-
tionss of competition are considered by the Court to be inherent in the regulation 

1044 Ibid., para. 96. 
1055 The Advocate-General uses allmost identical wording in his opinion, ibid., para 146 of the opinion. 

Ibid.,Ibid., para. 148 of the opinion. 
1077 Cf. Ehle 1996 who at, p. 115, gives further references. 
100 Vogelaar 2000, Mortelmans 2001, p. 628 
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off  a certain activity.109 As a result, they should be accepted under Article 81(1) 
providedd that the aim of the regulation is acceptable and the restriction does not 
goo beyond what is necessary. 

Thee European rule of reason is in fact a transplantation of a doctrine that 
wass developed as part of the Treaty provisions on free movement (Articles 28, 
39,, 43, 49 and 56 EC). According to this Court-developed exception, national 
ruless that apply without distinction do not fall foul of the prohibitions on restric-
tionss of the free movement, if they are necessary to protect a mandatory require-
ment.1100 As such, it can in principle accommodate any mandatory requirement 
(thee proper practice of the legal profession in Wouters) including the protection 
off  the environment,"1 provided that the restriction of competition is necessary 
too protect the mandatory requirement. However appealing this European rule 
off  reason may seem at first sight, it is submitted that such an interpretation of 
Articlee 8I{I ) does indeed entail the risk, that the Court of First Instance feared 
inn Métropok II, of rendering Article 81(3) superfluous. 

Nevertheless,, even if we understand the rule of reason as only encompassing 
aa balance between pro- and anticompetitive effects, this in no way precludes the 
applicationn of the rule of reason to an environmental agreement. Particularly 
inn the environmental sphere efficiency gains from cooperation are obvious. 
Furthermore,, agreements on certain environmental aspects of production or 
productss may very well add a new (environmental) dimension on which compe-
titionn is possible. Even more importantly, the environmental agreement may 
resultt in the creation of an entirely new market. The Commission recognises 
thiss in its Guidelines on horizontal agreements. According to the Commis-
sion,, agreements that lead to genuine market creation wil l not be considered 
too restrict competition insofar as the parties are unable to organise the activ-
ityy independently and alternatives and/or competitors are not present.112 This 
rationalee possibly underlies the Commission's positive appreciation of the Eco-
EmballagesEmballages scheme."3 This case concerned a collective take back and recycling 
schemee that, not unlike DSD, was set up following legislation laying down a 
producerr responsibility for packaging waste. To a large extent the institutional 
andd operational layout of Eco-Emballages is similar to that of DSD."4 Eco-

1099 See Case 0-309/99, Wouters, [2002] ECR 1-1577, Pa r a- 97-
1100 E.g. Case C-55/94, Reinhard Gebhard v. Consiglio dell'ordine Deglo Avvocatie Procuratori di Milano 

(Gebhard),, [1995] ECR I-4165, para. 37 and Case C-3/95, Reisebüro Broede v. Gerd Sanker (Reisebüro 

Broede),, [1996] ECR I-6511, para. 28. Further on this: Mortelmans 2001, p. 617 et seq. 
1111 Recognised as a mandatory requirement in Case 203/86, Commission v. Denmark {Danish Bottles), 

[1988]]  ECR 4607. 
1122 Commission, Guidelines on horizontal agreements Of 2001 C 3/2, para. 187. 

" '' Commission, Notice pursuant to Article 19(3) of Regulation 17, OJ 2000 C 227/6, Decision 2001/663, 

Eco-Emballages,Eco-Emballages, OJ 2001 L 233/37. 
1144 As the Commission recognised in its press release in this Case; IP/01/850. 
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Emballagess is the company that administrates the take back system for which 
itt concludes contracts with the producers that use packaging. This contractual 
relationn revolves around the licensed right for the producer to print a 'green dot' 
onn the packaging and the licence fee that has to be paid for this. These license 
feess constitute Eco-Emballages' income with which it funds the take back and 
recycling.. Secondly, Eco-Emballages has acquired the right to sub-licence the 
greenn dot from the Europe-wide licence holder 'Pro Europe'. Thirdly, Eco-Embal-
lagess has concluded contracts with the local (municipal) authorities. These 
authoritiess are under the statutory obligation to ensure the environmentally 
soundd treatment of household waste on their territory. By concluding a contract 
withh Eco-Emballages they receive financial support for this from Eco-Embal-
lagess in return for which the municipalities will have to either hand over the 
collectedd waste to the take-back company designated by Eco-Emballages ('desig-
natedd take back firms') or to a take-back company chosen by the municipality 
itself.. Fourthly and finally, Eco-Emballages has a contractual relation (so-called 
sectorall  and operational take-back contracts) with the take-back firms. The latter 
aree responsible for the taking back and recycling of the household waste. At the 
momentt there are five so-called sectors (steel, aluminium, paper, plastic and 
glass)) and Eco-Emballages will conclude a sectoral contact with only one firm 
perr sector. These firms are then free to contract the designated take-back firms 
whoo will then take care and organise the actual taking back and recycling. 

Thee decision with regard to the Article 81 aspects involved in DSD show 
thatt the Commission is willing to go quite far in applying a rule of reason type 
off  approach to cases involving the creation of a new market. Among the types 
off  packaging waste collected through the DSD system are plastic sales packag-
ingg and composite packaging containing plastics. The producer responsibility 
forr these materials was included in the relevant German legislation only at a 
laterr stage."5 The Commission sees this as the creation of a new 'area for busi-
nesss activity'."6 With regard to plastics and composite packaging containing 
plastics,, DSD has maintained the obligation for the collectors to pass these on 
freee of charge (the so-called zero interface or Schnittstelle Null)."7 The fact that 
thee Commission - 'in view of the exceptional circumstances and conditions 
surroundingg the establishment of a new, functioning market'"8 - considered 
thatt competition was not appreciably restricted by this rather controversial 
clausee shows that the Commission is willin g to take to rule of reason approach 
too considerable lengths.. The Commission indicated that the fact that these 

" 55 For paper, glass, board, tinplate and aluminium packaging waste, a producer responsibility existed from 

thee very beginning. 
111 Commission Decision 2001/837, °SD (Article 81) OJ 2001 L 319/1, para. 112. 
1177 Ibid., para. 113. 
1188 Ibid., para. 114. 
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contractss would be put out to tender facilitated this conclusion. This indicates 
thatt relatively littl e weight must be attached to the consideration by the Commis-
sionn that the zero interface addressed the problem that in the past this type of 
wastee was directed into cheaper (and probably less environmentally friendly) 
disposall  channels. Therefore the Commission's generous application of the rule 
off  reason can probably be traced back to a purely competitive appraisal where 
environmentall  considerations have played a relatively unimportant and indirect 
role. . 

Thiss short sketch of the Eco-Emballages and DSD systems reveals that DSD's 
andd Eco-Emballages' role can be characterised as that of the 'spider in the web'. 
Thee primary competition concerns therefore relate to the upstream and down-
streamm effects of exclusivities granted by or to Eco-Emballages or DSD in any of 
itss four contractual relations. The competition problems posed by these exclu-
sivitiess wil l be address in the following paragraph. 

84.2.55 Exclusivities as restrictions of competition 

Environmentall  protection is a relatively new area of economic 
activity.. As such it is characterised by the presence of certain risks"9 as well as 
thee need to make considerable investments in order to establish the necessary 
infrastructure.. Often, the parties concerned will want to minimise these risks 
by,, for example, agreeing upon certain exclusivities and thereby possibly pre-
ventingg free rider type of problems. This can be seen in the cases dealing with 
largee scale take back and recycling systems set up pursuant to producer respon-
sibilityy obligations such as DSD and Eco-Emballages. The competitive appraisal 
inn these cases predominantly concerns the exclusionary effects that follow from 
thee relatively strong market position of these organisations.120 This is con-
firmedfirmed by the decision reached by the Commission in Eco-Emballages according 
too which the agreements setting up the organisation with that name do not 
infringee Article 81(1). The Commission's appreciation of the Eco-Emballages 
systemm focuses primarily on the exclusivity clauses and exclusionary effects 
thatt may flow from the system.121 This approach could also be expected from 
thee Commission's Guidelines on horizontal agreements. In the relevant para-
graphh the Commission attaches great weight to the exclusivity resulting from 
aa collective system.122 Finally, the Commission's decision in the Article 81-case 

1199 An example of such a risk can be seen in the financial crisis that DSD experienced in 1993, see Bastians 

2002,, p. 60 
1200 See, with regard to this market position the Commission decision in DSD (Article 82), Decision 2001/ 

463,, OJ 2001 L 166/1, infra, chapter 9. 
1211 Commission Decision 2001/663, Eco-Emballages, OJ 2001 L 233/37, paras. 72-85. 
1222 Commission, Guidelines on horizontal agreements, OJ 2001 C 3/2, para. 191. 
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involvingg DSD is also primarily concerned with the exclusivities that result from 
thee collection and recycling network set up by DSD.12' Many of the competitive 
problemss could be avoided by the fact that DSD had agreed to amend certain 
contractss so as to limit the exclusionary effects arising from them.124 Indeed, the 
onlyy appreciable restriction of competition in the DSD case could be traced back 
too the exclusionary effects of the contracts concluded between DSD and the local 
collectorss and sorters.125 In these contracts DSD agrees to employ only one com-
panyy to collect and sort the waste in a given region. This self-limitation of DSD 
togetherr with the fact that DSD is Germany's leading purchaser of such services 
bringss the Commission to conclude that competition is appreciably restricted. 
InIn this respect the Commission considers it important that the exclusivity is an 
'unusuallyy long lasting one'.126 Anyone interested in exactly why the duration 
wass considered excessive will have to content himself with the rather general 
conclusionn that, on the basis of a detailed analysis of 24 out of more than 500 
so-calledd service agreements, the duration was considered not indispensable to 
ensuree that the investments actually carried out would be recouped.127 Ulti-
mately,, the Commission granted an exemption for this restriction. We shall 
examinee this exemption below. 

8.4.33 The connection between the object or effect and the 
restrictionn of competition 

AA problem in connection with the both appreciability tests and 
thee rule of reason is that they are often considered superfluous in cases involv-
ingg a per se restriction or a restriction by object. This problem follows from the 
factt that the appreciability and rule of reason tests are considered to be inherent 
inn and limited to the establishment of an effect on competition. The alternative 
naturee of the object and effect of a restriction of competition within the mean-
ingg of Article 81 (1), as it was interpreted by the Court in Consten # Grundig, then 
leadss to the conclusion that it is unnecessary to prove an appreciable restriction 
off  competition in a case involving a per se or hard core restriction.128 However, 
alreadyy the Volk v. Vervaecke case shows us that even in the case of hard-core 
restrictionss it is necessary to ascertain whether the object of the agreement 

1233 Commission Decision 2001/837, DSD (Article 81) Of 2001 L 319/1. 
1244 Ibid., para. 55. 
1255 Ibid,, section 2.4. 
1266 Ibid., para. 130. 
1277 Ibid., para. 55. In this respect, the Court's reasoning with regard to a similar issue on the basis of Article 

86(2)) in Sydhavncns is more elucidating, see infra, paragraph 12.6. 
1288 See, for example, the decision of 18 December 1998 of the Netherlands Competition authority in Case 

51,, Stibat, para. 52. 
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iss to appreciably restrict competition."9 Furthermore, the Commission has 
onn a number of occasions considered it necessary to prove that competition 
wass restricted to an appreciable extent even when hard-core restrictions were 
involved.1*00 In the Guidelines on horizontal agreements the Commission consid-
erss that agreements involving hard-core restrictions will 'almost always fall under 
Articlee 81(1) (emphasis added)V3' It reaches this conclusion because it 'pre-
sumes'' that such agreements have negative market effects. This presumption, 
itt is submitted, may never stand in the way of an economically realistic market 
analysiss as to whether or not competition has been appreciably restricted. 

Withh regard to the rule of reason, the Court of First Instance appears be 
followingfollowing a slightly different course in this respect. In a number of cases involv-
ingg hard-core restrictions the Court of First Instance has held that recourse to 
thee rule of reason is precluded.1'2 In the more recent Métropole II case, the Court 
off  First Instance explicitly rejected the rule of reason.'3' This approach, it is 
submitted,, cannot be reconciled with that followed by the hierarchically higher 
placedd European Court of Justice. The fact the obvious or per se restrictions are 
involvedd may very well lead to the conclusion that the pro-competitive effects are 
insufficientt to off-set the restrictive effects but it can never obviate the need for a 
comprehensivee market analysis to establish that competition has (as a net result) 
beenn appreciably restricted. It is furthermore submitted that the qualitative and 
quantitativee appreciability test and the rule of reason test are cumulative tests in 
thatt all three need to be fulfilled before a restriction can be considered appreci-
able.. This means that, for example, even in cases involving the absolute majority 
off  an industry (therefore quantitatively appreciable) regard must be had to both 
thee qualitative concept of appreciability and the rule of reason. This holds true 
justt as much as that, the other way around, quantitative appreciability needs 
too be shown even in cases where there are no or insufficient pro-competitive 
effectss and where the restriction is considered to be qualitatively appreciable as 
thee Court held in the Volk v. Vervaecke case.1'4 

1299 Case 5/69, Volk v. Vervaecke, [1969] ECR 295, paras. 5/6. 
1300 Commission Decision 1999/210, British Sugar et al., OJ 1999 L 76/1, para. 77 with regard to price fixing 

andd decision 98/273, VW, OJ 1998 L 124/60, para. 147 with regard to a restriction on parallel imports. 

Alsoo the Commission's De Minimis notice allows for the possibility of agreements not having as their 

objectt an appreciable restriction of competition falling outside the scope of Article 81(1), OJ1997 C 

372/13,, para 2. 
1311 Guidelines on horizontal agreements, O) 2001 C 3/2, para. 25. 
1322 Case T-148/89, Tréfilunion v. Commission, [1995] ECR II-1063, para 109, Joined Cases T-374/94, T-375/ 

94,, T-384/94 and T-388/94, European Night Services v. Commission, [1998] ECR II-3141, para. 136. 
1333 Case T-112/99, Métropole II, [2001] ECR II-2459. 
1544 Case 5/69, Volk v. Vervaecke, [1969] ECR 295. 
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8.55 The concept of the compulsory cartel and environmental 
concerns s 

8.5.11 Introductory remarks 

Ass was shown in the above paragraphs, the restriction of 
competitionn presupposes the presence of competition. If parties had no freedom 
too conclude an agreement, then no restriction of competition can be said to 
havee taken place. Even though the term is not used in English language writ-
ingg on competition law,1'5 this doctrine can be called that of the 'mandatory' 
orr 'compulsory cartel' in accordance with the German concept of the 'Zwangs-
kartell'.kartell'. In the environmental context this doctrine is of particular importance 
ass the overwhelming majority of environmental agreements show considerable 
governmentt involvement. Below, we wil l first take a closer look at the concept of 
thee compulsory cartel in European competition law. After that we will shift our 
attentionn to the role that this concept may play inn connection with environmen-
tall  agreements. 

8.5.22 The concept of the compulsory cartel 

Thee concept of the compulsory cartel has played a role in Com-
munityy competition law primarily in connection with the notoriously over-regu-
latedd agricultural sector. However, a very useful definition of what constitutes 
suchh a compulsory cartel can be found in a one of the judgments in the Ladbroke 
saga:1*6 6 

'Articles'Articles #5 and 86 [now 81 and 82] of the Treaty apply only to anti-competitive 
conductconduct engaged in by undertakings on their own initiative [...J. If anti-competitive 
conductconduct is required of undertakings by national LEGISLATION or if the latter creates 
aa LEGAL FRAMEWORK which itselfeliminates any possibility of competitive activity 
onon their part, Articles 85 and 86 do not apply. In such a situation, the restriction of 
competitioncompetition is not attributable, as those provisions implicitly require, to the autono-
mousmous conduct of the undertakings [...}'. [Emphasis added] 

Thiss definition relies predominantly on the presence of a legislative framework 
eliminatingg all possibilities for competition. Therefore this, as it wil l be called, 
Ladbrokee test can be classified as rather strict. As such it may be contrasted with 

1355 See, however, Bellamy & Child 2001 who, at p. 113 et seq. devote an entire paragraph to 'State authorisa-

tionn or compulsion'. 
1366 Joined Cases C-359/95 P and C-379/95 P, Commission and France v. Ladbroke, [1997] ECR I-6265. para. 

33--
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thee apparently wider test applied by the Court of First Instance in the Asia Motor 
FranceFrance ///case:137 

'In'In the absence of any binding regulatory provision imposing the conduct at issue, 
thethe Court considers that the Commission is entitled to reject the complaints for want 
ofof autonomy on the part of the undertakings in question only if it appears on the 
basisbasis of objective, relevant and consistent evidence that that conduct was unilaterally 
imposedimposed upon them by the national authorities through the exercise of irresistible 
pressures,pressures, such as, for example, the threat to adopt State measures likely to cause 
themthem to sustain substantial losses.' 

Thee Court of First instance, in accordance with the approach adopted by the 
Court,, requires unilateral conduct on the part of the government authorities. 
However,, the requirement that this conduct have a purely legislative origin is 
droppedd and replaced by a criterion that seems to also accommodate 'economic 
pressure'' as a factor leading to a compulsory cartel. This could be called the 
'economicallyy compulsory cartel' approach. Given the fact that the Ladbroke case 
wass decided later and by a hierarchically higher court, the Ladbroke test can be 
assumedd to currently stand as the law. It has to be pointed out that in the appeal 
againstt the Asia Motor France III  case, the European Court of Justice upheld the 
judgmentt of the Court of First instance without, however, having to rule expli-
citlyy on the criterion itself. Moreover, in the Irish Sugar case, the Court of First 
Instancee applied the European Court of Justice's Ladbroke test.138 

8.5.33 The compulsory cartel and environmental concerns 

Thee concept of the compulsory cartel in itself leaves no room 
too take environmental concerns into account. Moreover, this would not make 
sense,, as an agreement does not become any more or less compulsory upon 
partiess when there are some environmental aspects involved. However, as was 
alreadyy alluded to above, many environmental agreements are characterised 
byy some form of government involvement. For example, the AC E A agreement 
wass not only concluded between the Commission and the European automobile 
manufacturerss association, the former has also stated that it wil l consider legis-
lation,, which can be presumed to be more costly for the manufacturers than the 
agreement,, if the agreement fails to deliver. Furthermore, the Eco-Emballages 
andd DSD agreements, although concluded between private parties, both are a 
reactionn to obligations imposed by national legislation adopted pursuant to the 
Packagingg directive.139 

1377 Case T-387/94, Asia Motor France et al. v. Commission, [1996] ECR 11-961, para. 65. 
1388 CaseT-228/97, Irish Sugarv. Commission, [1999] ECR II-2969, para. 130. 
1399 Commission Notice pursuant to Article 19(3) of Council Regulation 17, OJ 1997 C 100/4 and Of 2000 C 

227/6. . 
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Althoughh the legal framework in these cases generally falls short of the 
legislativee measures that 'eliminates any possibility of competitive activity' 
withinn the meaning of the Ladbroke test, the reactions of industry can hardly 
bee called surprising when this framework is scrutinised. If we take the legisla-
tionn implementing the packaging directive as an example, it wil l become clear 
thatt cooperation on as large a scale possible is the only economically rational 
outcomee from industry's point of view. Generally, this legislation lays down 
aa 'producer responsibility' according to which the producer is responsible for 
thee waste generated once his products reach their end of life.. Thus there is a 
nexuss between the producer and 'his' waste. To fulfi l the producer responsibil-
ityy producers are offered two options. They may decide to collect and recycle 
theirr waste individually, which of course is horribly inefficiënt and prohibitively 
expensivee in most cases. For this reason, such legislation generally offers the 
secondd option of fulfillin g the producer responsibility by joining a collective 
scheme.. Economies of scale almost inevitably result in the largest possible scale 
off  collection and recycling activities in these schemes.'40 

Ass was said above, such legislation most probably cannot be considered 
too exclude any competitive activity within the meaning of the Ladbroke test. 
However,, the test adopted by the Court of First Instance in the Asia Motor France 
casee seems to be capable of being fulfilled in these cases. Certainly, legisla-
tionn leaving the choice between expensive individual solutions and much less 
expensivee collective solutions can be considered to exert 'irresistible pressures' 
onn industry to cooperate.141 Such reasoning of course only takes the coopera-
tionn itself outside the scope of Article 81(1). It would still have to be established 
whetherr the further restrictions of competition are also the result of the govern-
ment'ss pressure. 

8.66 An increased role for  environmental concerns in Articl e 
81(1)? ? 

Ass we have seen the role of environmental concerns in terms 
off  an integration of environmental concerns is limitedd to the role that environ-
mentall  concerns have in the economic process. To be fair, this role is still rather 
minor.. In this respect, all that is called for is an economically rational applica-
tionn of competition law. There is, for example, no reason to completely do away 

1400 Cf. Lehman 2000, paragraph 6. Moreover, as the current chaos with regard to the deposit and return 

systemm for one way beverage containers in Germany shows, the environmental benefits of cooperation 

aree also significant, FAZ 25 July 2003 'Entsorger sagen weiteren Streit um Dosenpfand voraus'. 
1411 See, with regard to dominant position held by the collective system that may thus the result, paragraph 

9.6. . 
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withh the appreciability test in cases involving a hard-core restriction. Further-
more,, in these (and other) cases recourse should be had to the quantitative as 
welll  as the qualitative appreciability test. 

Inn this connection, the VOTOB case may be mentioned as an interesting 
example.'422 The VOTOB agreement was concluded between the six indepen-
dentt firms offering tank storage capacity for chemicals in the Netherlands.143 

Thesee firms had signed an agreement with the local government to bring down 
emissionss from their installations. The necessary investments in this respect 
exceededd the financial capacities of the individual firms but could be partly 
subsidisedd on the basis of a general investment scheme.144 When after conclud-
ingg the agreement with the government, suddenly, the Dutch government 
withdreww this investment scheme altogether, the firms were faced with a budget 
deficit.. The firms decided to finance their investments by laying a uniform 
'environmentall  surcharge' on the price of their services. This surcharge varied 
perr product to be stored (depending on the polluting potential) and had to be 
passedd on completely to consumers and moreover, had to be mentioned sepa-
ratelyy on the invoice. The Commission considered the agreement to pass a fixed 
chargee on to consumers to be horizontal price fixing and therefore prohibited. In 
doingg so the Commission apparently took no account of the fact that this charge 
amountedd to less than 5 per cent of the total costs.145 The Commission thus 
clearlyy refused to take into account the economic (and ecologie) background of 
thee case 

Itt may, however, be wondered whether, on a somewhat more general level it 
cann be argued that an environmental agreement falls outside the scope of Arti-
clee 81(1) because of its environmental objective and the presence of the integra-
tionn principle? In other words, can the presence of an environmental aspect lead 
too a new or a wider exception to the scope of Article 81(1)? As far as the scope of 
thee competition rules in general is concerned, we have seen the answer to this 
questionn to be negative. With regard to the particular requirements of Article 
811 - the presence of an appreciable restriction of competition - much the same 
holdss true. The objective of achieving sustainable development requires that 
somee competitive pressure remains with regard to the environmental aspects. 
Thiss demands that some sort of check on the restriction of competition involved 
remains.. This is best achieved through the exemption clause, which of course 

1422 Unfortunately, this case, allthough often being considered a 'landmark case' never resulted in a formal 

decisionn and has had to contend itself with a mere mentioning in the Annual Competition Report, 

Commission,, XXIIn d Competition report 1992, paras. 177-186. 
1433 They were independent in that they were not connected to up- or downstream (chemical) companies. 
1444 This remains unclear in the Commission's account of the case but can be found in the article by Voge-

laarr describing the case. Vogelaar 1995, p. 550 et seq. 

' «« Ibid., p. 551. 
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presupposess that Article 81(1) is applicable in the first place. On the basis of 
thiss reasoning, Article 6 EC - the integration principle - cannot be relied upon 
too take environmental agreements a priori  outside the scope of Article 81(1). 
Similarly,, the broader 'European rule of reason' identified by Monti should also 
nott be used to restrict the scope of Article 81(1). An agreement that restricts 
competitionn cannot be taken outside the scope of Article 81(1) simply because it 
iss necessary to protect a mandatory requirement. As the wording of Article 81 
clearlyy shows, restrictions - that can be the result of the anti-competitive impact 
thatt outweighs the pro-competitive effect - of competition are prohibited by 
Articlee 81(1) without any room in that provision for an exception or justification. 
Thiss exception (or, at the moment, exemption) can be found in Article 81(3) EC. 

AA slightly different question is whether negative environmental effects may 
resultt in an agreement being considered to fall within the scope of Article 8I{I ) 
byy virtue of these environmental effects alone. Take, for example, a research and 
developmentt joint venture that set up to develop a new, but very energy ineffi-
cientt product. Furthermore, because of the parties' market shares (well below 5 
perr cent), this agreement would normally be considered de minimis and there-
foree fall outside the scope of Article 81(1). Could it be argued that, on the basis of 
thee integration principle, such an agreement would fall within the scope of the 
prohibitionn just because of the negative environmental impact of the agreement? 
Thiss becomes all the more interesting once we notice that there is currently no 
Europeann legislation prescribing minimum energy efficiency criteria. 

Wee would argue against this for a number of interrelated reasons. Firstly, 
thee (negative) implications of any activity are or should be governed by environ-
mentall  legislation. In the context of the example above this would mean that 
thee agreement setting up the joint venture is subject to competition scrutiny. 
Thee actual activities and the products developed on the basis of the agreement 
shouldd conform to environmental regulations. The absence of environmental 
legislationn (which is the case with, for example, energy efficiency) cannot be 
ann excuse to pursue environmental policy through the application of competi-
tionn law. It has to be observed that environmental legislation is a matter of the 
Councill  (i.e. the member states) acting together with the Parliament. Either way, 
iff  the Commission were to use competition policy as a de facto environmental 
instrumentt to act in the absence of European legislation, it would bypass the 
Councill  and Parliament. Secondly, legal certainty and the connected principle 
off  equality stand in the way of this. In this connection it must be observed that 
theree is no obligation, except for when the parties want to obtain legal certainty, 
too apply for a negative clearance. The result of taking negative environmental 
effectss into account within Article 81(1) could therefore be that those who volun-
tarilyy apply for a negative clearance are worse off than the parties that do not 
applyy for such clearance. A third reason that would seem to argue against taking 
environmentall  degradation into account in interpreting Article 81(1) is the inte-
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grationn principle itself. As we have seen above, the integration principle applies 
onlyy to the activities and policies listed in Article 3 EC. These policies and activi-
tiess all presuppose some positive action involving the exercise of discretion. 
Withinn Article 81, this discretion is exercised in applying the third paragraph 
whereass the interpretation of the prohibition in the first paragraph is a matter of 
interpretingg the law.146 This is evidenced by the Court's attitude when it checks 
thee legality of a Commission decision. In this respect only a manifest error of 
appraisall  by the Commission will infringe 81(3) whereas the Court will stick 
closelyy to the wording of the first paragraph in judging whether the Commission 
hass applied Article 81(1) correctly. The conclusion must therefore be that only 
thee application of the exemption clause contains a policy element that justifies 
thee application of the integration principle. 

8.77 Articl e 81(3) - the possibility of an exemption 

8.7.1.. Introductory remarks 

Iff  a restriction of competition is appreciable and all the other 
requirementss of Article 81(1) are fulfilled, the second paragraph of Article 81 
declaress an agreement to be automatically null. The only way to have an enforce-
ablee agreement even though Article 81(1) is violated is to qualify for an exemp-
tion.. The starting point for an exemption must be Article 81(3) that provides that 
Articlee 81(1) maybe declared inapplicable if four requirements are satisfied. 

Firstly,, the agreement must contribute to improving the production or 
distributionn of goods or to promoting technical or economic progress. In short, 
thee agreement has to result in a benefit. Hereafter we wil l refer to this as the 
requirementt of technical or economic progress. Secondly, the consumers must 
receivee a fair share of this benefit. Thirdly, the restrictions must no go beyond 
whatt is necessary to attain the benefits. This is often referred to as the propor-
tionalityy requirement. Fourthly, the agreement may not allow the firms the 
possibilityy to restrict competition in respect of a substantial part of the products 
inn question. This requirement seeks to ascertain that sufficient residual compe-
titionn remains despite the agreement. Currently only the Commission can apply 
Articlee 81(3) in what is called an individual exemption.'47 When the Commis-
sionn has gained enough experience with a particular type of agreement, it may 
layy down this experience in a so-called group exemption. With regard to these 
exemptionss the Court has held that the application of Article 81(3) involves an 

1466 Cf. Schröter 1999, p. 2/29, rn. 25. 
1477 This wil l change from 1 May 2004 onwards when Article 81(3) becomes directly applicable by virtue of 

Regulationn 1/2003. S ee further, infra, paragraph 8.9 
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assessmentt of complex economic facts so that judicial review is limited to cases 
involvingg a manifest error of assessment.'48 The result of this limitation of the 
judiciall  review is that we will have to concentrate on the Commission's decision 
practicee in this respect. Nevertheless, the following considerations of the Euro-
peann Court of Justice are of some interest.149 

'As'As the court pointed out in its judgment in Metro I, the powers conferred upon 
thethe Commission under Article 85(3), [Now Article 81(3)] show that the requirements 
forfor the maintenance of workable competition may be reconciled with the safeguarding 
ofof objectives of a different nature and that to this end certain restrictions on competi-
tiontion are permissible, provided that they are essential to the attainment of those objec-
tivestives and that they do not result in the elimination of competition for a substantial 
partpart of the common market.' 

Thiss shows that the third paragraph of Article 81 is all about balancing the 
restrictionn of competition on the one hand with the non-competition advantage 
off  the agreement on the other hand. The Court of First Instance's judgment in 
MétropoleMétropole I echoes this view of Article 81(3) where it states that:150 

'Admittedly,'Admittedly, in the context of an overall assessment, the Commission is entitled 
toto base itself on CONSIDERATIONS CONNECTED WITH THE PURSUIT OF THE PUBLIC 

INTERESTT in order to grant exemption under Article 85(3) [Now 81(3)] of the Treaty.' 
[Emphasis[Emphasis added] 

Forr the reasons indicated above, we wil l concentrate on the Commission's prac-
ticee with regard to Article 81(3). Moreover, we wil l first study the application of 
Articlee 81(3) in individual cases. After that the group exemptions wil l be looked 
att in more detail. In both cases we shall pay particular attention to the possible 
implicationss of the integration principle. Essentially, the integration principle 
cann have two different effects. Firstly, it may play its role with regard to environ-
mentall  agreements in that it could result in an exemption in cases that could not 
bee exempted on pure competition considerations. This effect will be referred to 
ass the positive effect of integration in that it result in a positive act namely the 
adoptionn of an exemption decision. Secondly, the integration principle could play 
itss role in the appreciation of agreements that have no particular environmental 
objective.. In this connection the integration principle could be interpreted so 
ass to preclude an exemption of an agreement that has a negative environmental 
impact.. This wil l be called the negative effect of integration since the result wil l 

E.g.E.g. CaseT-17/93, Matra Hachcttc\. Commission (Matra), [1994] ECRII-595, para. 104. 

Casee 75/84, Metro v. Commission (Metro II) , [1986] ECR 3021, para. 20. 

Joinedd Cases T-529/93, T-543/93 &T-546/93, Métropole et al v. Commission (Métropole I), [1996] ECR 

II-649,, para. 118. 
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bee the refusal of an exemption decision. In both cases the Commission will 
bee prone to criticism that it abuses competition law to conduct environmental 
policy.. As will be shown, this criticism is unjustified in that it departs from the 
falsee premise that the Community has a number of completely separate policies 
thatt do not interrelate. Moreover, it fails to recognise the integrative framework 
providedd by the Treaty. Below, we wil l first look at the first type of situation, i.e. 
thee positive effect of the integration principle with regard to the competitive 
assessmentt of environmental agreements. This wil l take place individually for 
thee four specific requirements to be found in Article 81(3). After that we shall 
concentratee on the negative effect of the integration principle with regard to 
Articlee 81(3) as a whole. Finally, the effects of the direct applicability that Regula-
tionn 1/2003 wül bestow upon Article 81(3) will be examined. 

8.7.22 The requirement of technical or economic progress and 
thee protection of the environment 

Takenn literally, Article 81(3) would never allow for an exemption 
onn environmental grounds. The first requirement refers only to economic ben-
efits.. Not unlike the Court, which created an environmental exception to the free 
movementt provisions when the Treaty was silent on this matter, this silence has 
nott kept the Commission from taking the environment into account in applying 
thiss requirement. However, before we move on to this core issue, it is useful to 
firstfirst indicate the general concepts involved in establishing economic and techni-
call  progress. In one of the very first competition cases to come to it, the Consten 
ajj  Grundig case, the Court gave the following consideration with regard to this 
requirement:151 1 

'The'The question whether there is an improvement in the production of distribu-
tiontion of the goods in question, which is required for the grant of exemption, is to be 
answeredanswered in accordance with the spirit of Article 85 [Now Article 8ij. First, this 
improvementimprovement cannot be identified with all the advantages that the parties to the 
agreementagreement obtain from it in their production or distribution activities. These advan-
tagestages are generally indisputable and show the agreement as in all respects indispen-
sablesable to an improvement as understood in this sense. This subjective method, which 
makesmakes the content of the concept of'improvement' depend upon the special features 
ofof the contractual relationships in question, is not consistent with the aims of Article 
855 [Now Article 81]. Furthermore, the very fact that the Treaty provides that the 
restrictionrestriction of competition must be 'indispensable' to the improvement in question 
clearlyclearly indicates the importance which the latter must have. This improvement must 
inin particular show APPRECIABLE OBJECTIVE ADVANTAGES of such a character as 
toto compensate for the disadvantages which they cause in the field of competition.' 
[Emphasis[Emphasis added] 

1511 Joined Cases 56, 58/64, Consten a{  Grundig, [1966] ECR 429, at p. 348. 
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Thiss paragraph confirms the objective nature of the benefits required to satisfy 
thee first part of the exemption clause. In general the following remark in a 
Commissionn exemption decision may shed some light on the Commission's 
perceptionn of the function of this criterion.152 

'For'For the agreements to contribute to the improvement of production or distribu-
tion,tion, or to promote technical or economic progress, they must objectively constitute 
anan improvement on the situation that would otherwise exist. The fundamental 
principleprinciple in this respect, established at the time the common market was formed, lays 
downdown that fair and undistorted competition is the best guarantee of regular supply on 
thethe best terms. Thus the question of a contribution to economic progress within the 
meaningmeaning of Article 85(3) [Now Article 81 (3)] can only arise in those exceptional cases 
wherewhere the free play of competition is unable to produce the best result economically 
speaking.' speaking.' 

Furthermore,, in the Matra case already referred to above, the Commission made 
thee following statements concerning the first requirement for an exemption.1" 

'Finally,'Finally, according to the Commission, it is possible to take into account, as 
regardsregards the contribution to economic and technical progress, factors other than those 
expresslyexpressly mentioned in those provisions. They include, for example, the mainte-
nancenance of employment [...]. Accordingly, regional policy concerns may be taken into 
consideration,consideration, for the purposes of Article 85(3) [Now Article 81(3)] of the Treaty, in 
conformityconformity with the requirements of Article 130A [Now Article 158] of the EC Treaty. 
ThatThat certainly does not mean that the restrictions of competition deriving from the 
agreementagreement were declared valid solely because of the geographical location of the joint 
venture.venture. As is apparent from paragraph 36 of the Decision, it is based primarily on 
thethe intrinsic merits of the project.' 

This,, we think, very clearly sets out the Commission's approach with regard to 
thee possibility to take other factors than those listed in Article 81(3) into account. 
Thee Commission certainly considers it possible to do so and wil l do so. However, 
suchh factors can of themselves never warrant an exemption. Thiss idea resurfaces 
inn a number of early exemption decisions in the environmental context. In its 
19744 decision concerning the selective distribution system set up by BMW, the 
commission,, in granting an exemption, took account of the fact that cars need 
regularr maintenance to prevent them from, inter alia, 'having a harmful effect 

1511 Commission Decision 76/172, Baycr/Gist-Brocadcs, OJ1976 L 30/13. Repeated in Commission Decision 

72/474,, Cimbel, OJ 1972 L 303/24, para. 24. 
1533 Case T-17/93, Matra, [1994] ECR II-595. para. 96. 
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onn the environment'.154 Similarly, in the decision on the Carbon Gas Technologie 
jointt venture the Commission took into account the fact that the new process 
off  coal gasification would lead to environmental benefits.155 This approach was 
repeatedd in the BBC Brown Boveri case which concerned a joint venture set up to 
developp new high power batteries. According to the Commission the agreement 
couldd be exempted because the development of such batteries would facilitate 
thee introduction of electrically powered cars that are environmentally friendly 
inn that they do not emit noise or exhaust gases.1'6 In the decision in the Assurpol 
case,, the Commission exempted an agreement to set up an economic interest 
groupingg for the co-reinsurance of environmental damage risks. In doing so the 
Commissionn considered that the cooperation enabled better assessment of the 
environmentall  risks and thus the development of industrial processes that are 
lesss hazardous for the environment.157 In the decision on the Ford Volkswagen 
jointjoint venture to develop a new MPV, the Commission considered, in granting 
ann exemption, that the MPV being developed will be improved with respect to 
environmentall  requirements. With regard to these improvements the Commis-
sionn points out that the use of hazardous materials will be brought down and 
thee recyclability will be increased while the new MPV should lead the pack in 
termss of low emissions and fuel consumption.158 Similarly, when considering 
thee Exxon Shell joint venture for the production of polyethylene, the fact that the 
agreementt would obviate the need to transport raw materials and thus avoids 
healthh and environmental risks involved in such transports was taken into 
accountt by the Commission. Furthermore, the new process used in the joint 
venturee plant would result in a reduction of the amount of raw materials used 
byy customers and therewith reduce the volume of plastic waste.159 As a final 
examplee we would refer to the Philips Osram joint venture decision in which the 
Commissionn granted an exemption on partly environmental grounds.160 

Inn none of these cases the exemption was granted on environmental grounds 
alone.16'' Rather, these were just taken into account and were clearly subordi-
natee to the economic benefits. This can be deduced from the decisions them-
selvess and becomes even clearer when the Commission's competition report 
iss read with regard to these decisions. Not a single word on the environmental 

Commissionn Decision 75/73, BMW, OJ1974 L 29/1, para. 24. 

Commissionn Decision 83/669, Carbon Gas Technologie, OJ 1983 L 376/17. 

Commissionn Decision 88/541, BBC Brown Boveri, OJ 1988 L 301/68, para 23. 

Commissionn Decision 92/96, Assurpol, Of 1992 L 37/16, para. 38. 

Commissionn Decision 93/49, Ford/ Volkswagen, OJ 1993 L 20/14 paras. 25, 26. 

Commissionn Decision 94/322, Exxon/ Shell, O J1994 L144/20, paras. 67, 68. 

Commissionn Decision 94/986, Philips/'Osram, OJ 1994 L 378/37, para. 25. 

Cf.Cf. Mortelmans 2000, p. 25, Vogelaar 1995, p. 547. 
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aspectss and their role in granting the exemption is to be found.161 However, 
onn other occasions the Commission has stated in its competition reports that 
itt takes environmental considerations into account as a factor contributing to 
thee improvement of production or distribution and technical and economic 
progress.16' ' 

Al ll  these decisions show that the discussion on whether environmental 
protectionn considerations are taken into account by the Commission in granting 
ann exemption can be closed. The more interesting question in this respect is 
whetherr environmental considerations can of themselves and provided that the 
otherr three requirements are fulfilled, justify an exemption. Furthermore, it is 
withh regard to this question that the positive effects of the integration principle 
ass implemented through the model of integration should come into play. 

Too answer this question, we need to look at current Commission practice 
withh regard to 'purely environmental' agreements. The joint ventures that we 
lookedd at above simply did not require any role for the environmental concerns 
otherr than to just 'green' the Commission's decision-making practice. It is only 
withh regard those agreements that serve primarily or even only have an environ-
mentall  objective that the true importance of environmental concerns becomes 
clear. . 

Underr the heading of 'economic benefits' the Commission considers such 
agreementss in its Guidelines on horizontal agreements.164 Because of their 
importancee these considerations merit quotation in full. 

'19}.'19}. Environmental agreements caught by Article 81(1) may attain economic 
benefitsbenefits which, either at individual or aggregate consumer level, outweigh their 
negativenegative effects on competition. To fulfil  this condition, there must be net benefits in 
termsterms of reduced environmental pressure resulting from the agreement, as compared 
toto a baseline where no action is taken. In other words, the expected economic benefits 
mustmust outweigh the costs (55). 

194.194. Such costs include the effects of lessened competition along with compliance 
costscosts for economic operators and/or effects on third parties. The benefits might be 
assessedassessed in two stages. Where consumers individually have a positive rate of return 
fromfrom the agreement under reasonable payback periods, there is no need for the aggre-
gategate environmental benefits to be objectively established. Otherwise, a cost-benefit 

1622 Cf. Eg. Commission, Xllth. competition report 1983, para.. 116 (Carbon Gas Technologie), XVIIIth . 

competitionn report 1988, para. 64 (BBC Brown Boveri), XXIInd. competition report 1992, para. 140 

(Assurpol),(Assurpol), XXIIIrd . competition report 1993, para. 139 (Ford/Volkswagen) and XXIVth. competition 

reportt 1994, p. 426 (Exxon/Shell). 
l6}}  E.g Commission, XXVHIth. Competition report 1998, para. 129. 
1644 Commission, Guidelines on horizontal agreements, OJ 2001C 3/2, chapter 7, p. 26 et seq. 
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analysisanalysis may be necessary to assess whether net henefits for consumers in general are 
likelylikely under reasonable assumptions.' 

Wee can immediately notice that the Commission refers only to the 'economic 
benefits'.. However, a furtherr point that springs to mind is the fact that the 
Commissionn is referring to, in the context of establishing such economic 
benefits,, 'net benefits in terms of reduced environmental pressure'. This seems 
too suggest that the Commission was thinking of purely environmental benefits 
inn this respect. Furthermore, these economic benefits can exist on two levels: 
thee individual and the aggregate consumer level. The reference to 'net' envi-
ronmentall  benefits could be taken to refer to the possibility of certain environ-
mentall  improvements actually resulting in an environmental degradation.16' 
Itt is, for example, possible that increases in efficiency and thus lower running 
costss of appliances will also lead more intensive use of these appliances, thereby 
impingingg on the environmental improvement. However, the final sentence 
off  paragraph 193 where the Commission appears to be summarising its previ-
ouss remarks again points at a purely economic approach to the environmental 
benefits.'666 Moreover, the fact that the Commission speaks of economic benefits 
outweighingg the costs (in terms of reduced competition) points at the introduc-
tionn of an extra proportionality criterion within the first requirement for an 
exemption.. It can be doubted whether Article 81(3) allows for such an extra 
proportionalityy test apart from the necessity test that forms the third require-
mentt of Article 81(3). A final remark concerns the second requirement, that 
consumerss receive a fair share in the benefit. The Commission appears to take 
thiss requirement together with the first in its Guidelines. We will have a closer 
lookk at this requirement below but at this stage it can be said that this taking 
togetherr does littl e for the clarity of the Guidelines in this respect. 

Thee Commission's decision in the CECED case may be helpful in this 
respect.1677 In this decision the Commission is again taking the existence of 
thee benefit and the fair share for the consumers together. The Commission 
consideredd that the CECED agreement entailed benefits that would allow it to be 
exempted.. According to the Commission, the agreement is designed to reduce 
thee energy consumption by at least 20 per cent.168 Furthermore, the reduced 
energyy consumption will result in less pollution resulting from the generation of 
electricity.'699 The Commission appears to be referring to the contribution of the 

11 5 Cf. Commission Decision 2000/475, CECED, OJ 2000 L187/47, para. 49 and footnote 8. 

Vedderr 2001, p. 89 et seq. 
77 Commission Decision 2000/475, CECED, OJ 2000 L 187/47. This decision shows a remarkable resem-

blancee to the fictional case given at the end of Chapter 7 of the Guidelines on horizontal agreements. 
1688 Ibid., para. 47. 
11 9 Ibid., paras 48 and 51. 
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agreementt to technical progress where it considers that washing machines that 
aree more energy efficient while other factors remain constant can be considered 
'objectivelyy more technically efficient'.170 Finally the Commission into account 
thee fact that the agreement could encourage innovation resulting in energy effi-
ciencyy levels even beyond what is currently possible.'71 This part of the Commis-
sion'ss reasoning seems to fit  in rather well with the traditional division of 
Articlee 81(3) into four different requirements. When the Commission goes on to 
establishh individual economic benefits and collective environmental benefits it 
appearss to take the first and second test together. According to the Commission, 
thee CECED agreement entails individual economic benefits because the initial 
increasee in purchasing costs will be recouped by the individual consumer in 6 
too 40 months because of the lower running costs.172 Furthermore, the Commis-
sionn appears to take into account the somewhat speculative effect that the 
restrictionn of competition with regard to energy efficiency will trigger increased 
pricee competition thereby actually lowering the prices of the more efficient 
machines.1733 As regards the collective environmental benefits the Commission 
firstt quantifies the avoided damages resulting from the reduced emissions. 
Thee Commission estimates these to be seven times greater than the increased 
purchasee costs of the more efficient washing machines.174 

Onn the basis of all of this the Commission comes to the following conclu-
sion:175 5 

'The'The expected contribution to furthering energy efficiency both within the current 
technologicaltechnological limits of categories AtoC and beyond the limits of category A, the cost-
benefitbenefit ratio of the standard and the return on investment for individual users point to 
thethe conclusion that the agreement is likely to contribute significantly to technical and 
economiceconomic progress whilst allowing users a fair share of the benefits.' 

Alll  in all the Guidelines and the CECED decision leave the impression that 
thee Commission has not made up its mind entirely with regard to the first 
requirementt for an exemption in connection with environmental agreements. 
AA number of reasons can be given to substantiate this conclusion. Firstly, the 
Guideliness and CECED seem to be not entirely consistent. For one, the Guide-
liness expressly state that it is unnecessary to show collective benefits once indi-
viduall  benefits have been shown.176 This may be contrasted with the fact that the 

1700 Ibid., para 48. 
1711 Ibid., para. 50. 
1722 Ibid., para. 52. 
I 7 }}  Ibid., para. 53. 
I7«« Ibid., para. 56. 
1755 Ibid., para. 57. 
1766 Commission, Guidelines on horizontal agreements, OJ 2001 C 3/2, para. 194. 

166 6 



CHAPTERR 8 ARTICLE 8l 

CECEDCECED decision shows that there are collective benefits even when it has already 
beenn established that the agreement entails individual benefits. Furthermore, 
thee Commission appears to equate the increased purchase costs of washing 
machiness with the costs of the agreement.177 This seems far from obvious as 
thee costs of the agreement, as the Commission rightly puts in the Guidelines, 
include,, among others, the effects of lessened competition and compliance costs 
forr economic operators. Secondly, and more importantly, the role of environ-
mentall  benefits as factors justifying an exemption of themselves can at best be 
calledd uncertain. In the Guidelines, the Commission only takes environmental 
improvementss into account as economic benefits. In the CECED decision, the 
Commissionn takes the benefits of the agreement into account as individual 
economicc benefits and as collective environmental benefits. With regard to the 
latter,, the Commission is in actual fact referring to economic benefits despite 
thee heading of the paragraph.178 At best, the Guidelines and the CECED deci-
sionn can be taken to show that the Commission wil l no longer just 'take account 
off  the environmental improvements in granting an exemption but that these 
improvementss are placed on equal footing with the economic benefits.179 

Thee DSD case concerning Article 81 EC confirms this uncertainty as to what 
exactlyy is the rolee played by environmental concerns. It may be recalled that 
thiss case dealt with the nationwide collection and recycling system set up and 
operatedd by DSD pursuant to the German Packaging Ordinance. The Commis-
sionn considered that the exclusivity clause in the so-called service agreements 
(betweenn DSD and the local collectors/sorters) restricted competition within the 
meaningg of Article 81(1) EC. Accordingly, an exemption pursuant to Article 81(3) 
ECC was the only way to save DSD in this respect. In checking whether the condi-
tionss for an exemption were fulfilled the Commission's very first consideration 
iss perhaps telling.'80 

ANYY POSITIVE EFFECTS brought about by the exclusivity clause [...]  must be 
weighedweighed against the restrictive effects of the agreements.' [Emphasis added] 

Thee Commission starts out its considerations by stating that DSD was set up in 
orderr to meet the obligations of the German Packaging Order and the Packag-
ingg Directive, both of which are examples of environmental legislation and 
thuss 'providing a high level of environmental protection'.1*1 The Commission 

77 Compare para. 56 of the CECED decision (Commission Decision 2000/475, CECED, OJ 2000 L187/47) 

withh para. 194 of the Guidelines, ibid. 

Cf.Cf. Monti 2002, p. 1074. For a critical appraisal of the economic reasoning in CECED see: Maks 2002, p. 

35--

'99 Cf. Van de Gronden 2001, p. 162, Monti 2002, p. 1075, I O 9 ' -
!oo Commission Decision 2001/837, DSD (Article 81), OJ 2001 L 319/1, para. 142. 
!ll Ibid., para. 143. 
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thenn moves on to observe that the service agreements are necessary to make 
thee system work and as a result give 'direct practical effect to environmental 
objectives'.1822 Only at the very last stage does the Commission revert to its old 
habitt of bringing some purely economic reasoning into the decision in the form 
off  a recognition of the efficiencies that flow from the organisation.'8' On the 
basiss of DSD is could possibly be argued that environmental considerations have 
beenn the primary justification for this exemption. In this connection it should 
howeverr be recalled that the Commission is explicitly referring to environmental 
legislationn - by the Community and a member state - that stood at the cradle of 
DSD.. This could be taken as in — albeit implicit - recognition of the sovereignty 
involvedd as an other reason for the exemption. The effect of not granting an 
exemptionn to DSD with regard to this clause would in effect boil down to greatly 
impedingg the smooth functioning of DSD and thus frustrate its ability to meet 
thee objectives prescribed by the European and German environmental legislator. 
Followingg DSD, the role for environmental concerns can therefore certainly be 
saidd to have become greater whilst the certainty has not been improved to the 
samee extent. 

Ass to the question of what the role of environmental concerns could and 
shouldd be in this regard we need to return to the Guidelines and the CECED 
andd DSD decisions once more. In these documents, the Commission exten-
sivelyy refers to many of the Community's environmental principles. Strikingly 
absent,, however, is the integration principle. Article 6 of the EC Treaty requires 
thatt environmental protection requirements must be integrated into the defini-
tionn and implementation of the Community policies. The word 'must' clearly 
indicatess the obligatory nature of this provision.'84 Furthermore, the concept 
of'environmentall  protection requirements' is of a more general and abstract 
naturee than the concept of the environmental benefits resulting from an agree-
ment.. Article 6 refers in abstracto to the process of integrating environmental 
concernss in Community policy in general. It would therefore be overly simplistic 
too say that Article 6 amounts to nothing more than an obligation to interpret 
'economicc and technical progress' so as to also encompass environmental bene-
fits.fits. The outcome of this process of integration should amount to sustainable 
development.. Sustainable development, as we have seen in chapter two, in the 
contextt of the application of Article 8i requires the right mix of cooperation and 
competitionn between firms. Whether this mix is right and therefore conducive 
too sustainability, depends ultimately on the proportionality or necessity of the 
restrictionss of competition. Article 6 can therefore, at the very least be said not 
too oppose an increased role for environmental concerns in the context of the first 
requirementt for an exemption. 

1822 Ibid., para. 144. 
1833 Ibid., para. 145. 
1844 Cf. Opinion of A-G Jacobs in Case C-379/98, PmtssenElcktra, [zooi] ECRI-2099. 
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Takenn further, the positive effects of the integration principle could, ulti-
mately,, result in an exemption being granted on environmental grounds alone. 
Ass was said above, this makes the Commission liable to be criticised of pursuing 
environmentall  policy through competition law. In the terminology of admin-
istrativee law: the Commission could be considered to commit détournement 
depouvoir.depouvoir. German scholars have voiced such allegations of'Instrumentalis-
ierung'' most fervently.'85 We have already indicated a number of reasons why 
suchh criticism is unjustified. Firstly, this criticism simply ignores the presence 
andd purpose of the integration principle the very essence of which is to ensure 
thatt environmental considerations play a role in the Community's other poli-
cies.. Secondly, it fails to recognise that competition law is not an isolated area 
administeredd solely by the responsible commissioner together with the directo-
rate-generall  for competition. The Commission takes decisions on competition 
matterss as a collegial body. Moreover, competition law and policy exist by virtue 
off  and thus functions within the framework of the EC Treaty. The framework 
thuss provided is integrative in that it lays down one common goal for all activi-
tiess of the Community in Article 2. As Article 2 contains a clear and unambigu-
ouss environmental objective for the Community, all Community policies should 
contributee to attaining these objectives by virtue of Article 3 EC. Criticism 
that,, by taking environmental considerations into account, the Commission 
iss conducting environmental policy with competition law cannot therefore be 
upheldd because it disregards the constitutional and integrative nature provided 
byy the EC Treaty. 

Thee Commission's 'economisation' of the environmental concerns can be 
takenn to mean two things. Firstly, the Commission could only be economis-
ingg the environmental benefits and still consider them sufficient to justify an 
exemptionn of themselves. Secondly, the Commission could be economising the 
environmentall  benefits and still be requiring a 'truly economic' (efficiency) 
benefitt alongside. Both interpretations seem compatible with the Commission's 
decisionn in the CECED case. The Commission's considerations under the head-
ingg of the 'collective environmental benefits' seem to fit in well with the first 
interpretation.. There, the Commission quantifies the environmental benefits 
resultingg from the agreement in monetary terms and considers that186 

'such'such environmental results for society would adequately allow consumers a fair 
shareshare of the benefits even if no [economic] benefits accrued to individual purchasers.' 

Thee decision as a whole points at the second interpretation. In this respect it has 
too be noted that the Commission has explicitly proved that there are 'individual 

E.g.E.g. Immenga 1976 and Möschel 1995 at p. 183, supra paragraph 5.4. 

Commissionn Decision 2000/475, CECED, OJ 2000 L 187/47, para. 56. 
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economicc benefits' and that these benefits together with the possible technologi-
call  progress and the collective environmental benefits warrant an exemption.187 

However,, from the perspective of our question what the role for environ-
mentall  concerns should be, this economisation is of limited value. Convert-
ingg environmental benefits into economic benefits wil l invariably lead to the 
outcomee that the pursuit of a worthwhile environmental improvement wil l 
alwayss coincide with an economic improvement.188 The costs of environmental 
degradationn are enormous and become exponentially greater as time passes and 
thee degradation dissipates and spreads throughout the environment. Acting 
noww and possibly even in a preventive manner wil l therefore invariably result 
inn economic benefits. Furthermore the cooperation between firms that brings 
conductt within the scope of Article 81 will generally bring efficiency gains with 
it.. These efficiency gains wil l again be considered as economic benefits. This is 
off  course not to say that the whole process of integrating environmental protec-
tionn requirements into competition law wouldn't become much easier if these 
weree able to justify an exemption per se. 

8.7.33 The requirement of a fair share for consumers and 
environmentall  protection 

Nott only will the agreement have to bring about certain ben-
efits,, a fair share in these benefits also has to accrue to consumers. The rationale 
off  this requirement is fairly self-evident. Almost any agreement voluntarily 
enteredd into between two or more profit maximising firms wil l result in a 
benefitt for these firms. Otherwise, they would not have agreed at all.1®9 The 
purposee of Article 81(3), on the contrary, is to allow an exemption for agree-
mentss that have some redeeming qualities for society as a whole. With regard to 
environmentall  agreements this requirement should not prove to be a stumbling 
blockk as environmental benefits inherently accrue to society in general. This is 
becausee the environment is a collective good by its very nature. This approach 
wil ll  be referred to as the collective approach. 

Inn the environmental context the 1991 exemption for the joint venture set 
upp by KSB/Goulds/Lowara/ITT is interesting. This joint venture concerned the 
developmentt of new type of pump. In the course of establishing the benefits for 
consumerss the Commission made the following statements:190 

1877 Ibid., paras. 52-54 and 57. 
1888 As the NMa in a slightly over-generalised manner recognises in its decisions in the Stibat and Wit- en 

BruingoedBruingoed Cases, infra paragraph 16.5. 
1899 See, with regard to environmental agreements, Maks 2002, p. 33. 
1900 Commission Decision 91/38, KSB/Goulds/Lowara/ITT, Of 199119/25, para. 27. 
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'The'The advantages arising from the cooperation benefit consumers at the very least 
throughthrough the improvement in the quality of water pumps. Moreover, two aspects of the 
newnew pumps, i.e. energy conservation and the fact that the fluids handled by the pump 
areare not polluted, are environmentally beneficial. This effect is reinforced by the higher 
performanceperformance capacity of the pumps. This constitutes an improvement in operating 
characteristics.characteristics. At least at present, a further advantage is that these pumps are offered 
toto consumers at the same price as cast-iron pumps.' 

Thiss seems to indicate that the Commission is willin g to consider environ-
mentall  benefits arising from agreements to inherently entail a fair share for 
consumers.. This view is substantiated to a certain extent by the Commission's 
Guideliness on horizontal agreements and the CECED decision. In the Guide-
liness the Commission distinguishes between an individual and a collective 
sharee in the benefit for consumers. According to the Commission there is no 
needd to investigate whether an agreements results in 'aggregate environmental 
benefits'' if it has been shown that the individual consumer will have a 'posi-
tivee rate of return'.1911 This confirms the line of reasoning of the Commission in 
thee KSB/Goulds/Lowara/ITT decision in that aggregate environmental benefits 
couldd be sufficient to satisfy the second requirement.192 On the other hand, 
suchh benefits seem to be considered as secondary grounds and need only to be 
establishedd once it has been impossible to show a positive rate of return. This 
last,, 'individual', approach to the requirement of a fair share for consumers 
seemss more restrictive than the collective approach. For one, environmental 
improvementss wil l be costly and, as a consequence, the (partly) passing on 
thesee environmental costs to consumers will generally render a positive rate 
off  return impossible. One case where the Commission has accepted a positive 
ratee of return is the CECED case that has already been mentioned several times 
above.. According to the Commission the increase in purchase price of wash-
ingg machines as a result of the phasing out would be recouped by the average 
consumerr within 40 months because of the lower running costs.193 In this case 
thee collective environmental and individual economic benefits coincide and thus 
yieldd a positive rate of return. There are, however, a number of cases where the 
collectivee environmental benefit does not result in or coincide with such a direct 
individuall  economic benefit. These will notably be the cases where environmen-
tall  costs are actually internalised and (partly) passed on to consumers. In these 
casess the consumer, wil l never have a positive rate of return because he will 
invariablyy be economically off worse than before the internalisation. The mere 
factt that the environment as a whole benefits does nothing for the individuals' 

1911 Commission, Guidelines on horizontal agreements, OJ 2001 C 3/2, para. 194. 
1922 Cf. Monti 2002, p. 1076. 
1933 Commission Decision 2000/475, CECED, OJ 2000 L 187/47, para. 52. 
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ratee of return as defined by the Commission. This would be otherwise only if 
itt is accepted that the cooperation reduces the amount of internalised costs and 
thatt this reduction in itself constitutes a benefit in which there is a fair share for 
consumers.. However, to arrive at that conclusion it would have to be accepted 
thatt having to pay less constitutes a 'positive rate of return' To date there have 
beenn no cases involving this type of agreement that have concerned this point/94 

However,, the Netherlands Competition authority has dealt with a number 
off  such schemes and as such we wil l pay closer attention to this issue in the 
relevantt chapter.195 

Inn the CECED decision the Commission has also - and, if judged by its 
Guidelines,, superfluously - established the collective environmental benefits. In 
doingg so the Commission relied on the fact that the estimated saved (avoided) 
externall  costs (the benefits) exceeded the increase in purchase costs of washing 
machiness (the costs) by about seven times.196 The Commission goes on to state 
thatt 'such environmental results for society would adequately allow consumers a 
fairr share of the benefits even if no benefits accrued to individual purchasers of 
machines'1977 This decision, however, still leaves room for quite some uncertainty 
withh regard to the lower border of the magnitude of the benefits compared to the 
costs.. In this respect, the Guidelines provide no extra certainty whatsoever. 

Thiss collective line of reasoning, even though it is adopted as a secondary 
linee of reasoning, shows that purely environmental benefits, even when they do 
nott coincide with individual economic benefits can still result in a fair share for 
consumers.. This last line of reasoning, in our opinion, is the one to be followed 
primarilyy whereby the existence of individual economic benefits would consti-
tutee a 'nice extra'. The weight currently attached by the Commission to the indi-
viduall  approach, as has been shown above, fits in rather badly with the collective 
naturee of the goods protected by an environmental agreement. 

Ideally,, a distinction would have to be made between the economic and 
thee environmental benefits arising from an environmental agreement. This 
distinctionn would then serve to identify the environmental benefits as such and, 
ass a result, clarify the weight that has been attached to them in the decision. 
Att the same time the environmental benefits would have to be integrated into 
thee elements of Article 81(3) EC. With regard to the environmental benefits, 
thee collective approach to determining a fair share for consumers should be 
followedd because that would be in accordance with and recognise the diffuse 

1944 Unfortunately, the Commission chose to deal with VOTOB in an informal way. As a result, nothing 

iss known about the Commission's appraisal of such cases with regard to Article 81(3) apart from the 

generall  statement that an exemption is unlikely. 
1955 Infra, paragraph 16.5 
1966 Commission, Guidelines on horizontal agreements, OJ 2001 C 3/2, para. 56. 
1977 Ibid. 
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naturee of this type of benefit. Only with regard to the economic benefits of an 
agreement,, arising, for example, from the economies of scale of cooperation, 
iss closer scrutiny in the form of the determination of an individual fair share 
calledd for. This is inherent in the purpose of the requirement of establishing a 
fairr share for consumers, which, as has been said above, is to ascertain that only 
advantagess that not only benefit the parties themselves are exempted. Envi-
ronmentall  benefits, by their very nature, cannot be kept for oneself. Economic 
benefits,, on the contrary, may very well not be passed on to consumers. In this 
regardd the Commission's reasoning is not entirely consistent with its previous 
practicee where it relied, in proving a fair share for consumers, on the presence 
off  some competitive pressure.198 The reasoning behind this is that the presence 
off  competitive pressure will force the firms to pass the (economic) benefits on 
too consumers. In the Guidelines and the CECED decision, no reference to this 
reasoningg is to be found. Instead the Commission seems to consider only the 
casecase where the economic and environmental benefit coincide naturally and 
thereforee the presence of competition is not required to ensure the passing on 
off  the advantages at all. With regard to the passing on of the economic benefits 
arisingg from an environmental agreement {for example in the form of lower 
pricess for waste collection services because of cooperation), the ideal situation 
wouldd rely on the presence of competitive pressure and not so much on the 
coincidencee of economic and environmental benefits that the Commission has 
found. . 

Again,, the more recent DSD decision appears to entail a certain evolution. 
Withh regard to the fair share for consumers, the Commission follows a bifur-
catedd approach. It starts out its appraisal by observing somewhat generally that 
thee operation of the DSD system is consumer friendly.1" Then the Commis-
sionn observes that DSD's structure and operation will allow for scale and scope 
advantagess and thus efficiencies. According to the Commission, it can be 
acceptedd that these cost savings will be passed on the consumers. This obser-
vationn is formulaic in two respects. Firstly because it is the standard approach 
too this requirement for an exemption. Secondly, because it cannot be called 
anythingg more than a mere statement: the Commission fails to indicate why the 
savingss will be passed on. 

Thee other observation by the Commission is of much more interest for the 
purposee of this research. Again, it merits quotation in full:200 

'[...]'[...]  consumers will  likewise benefit as a result of the improvement in environmen-
taltal quality sought, essentially the reduction in the volume of packaging'. 

1988 Ritter, Braun & Rawlinson 2000, p. 125, Faull & Nikpay 1999, p. no et seq. 
1999 Commission Decision 2001/837, DSD (Article 81), 0[ 2001 L 319/1, para. 147. 
i0i0°Ibid.,°Ibid., para. 148. 
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Withh this statement the Commission is coming dangerously close to the reason-
ingg whereby environmental benefits, precisely because of their open and diffuse 
nature,, inherently accrue to an open group and thus always entail a fair share 
forr the consumer. Thus, this aspect of DSD confirms what has already been said 
abovee with regard to the treatment of the first requirement for an exemption. By 
andd large the role for environmental concerns appears to have increased. Never-
theless,, the presence of an - albeit unsubstantiated - economic argument in this 
connectionn does littl e to really clarify the role actually played by the environmen-
tall  considerations. 

Thee same obscure clarity can be seen in the recent judgment of the Euro-
peann Court of Justice on the German solidarity fund for illegally transported 
waste.2011 This case consists of a Treaty infringement procedure (Article 226 
EC)) against Germany. According to the Commission, the mandatory payments 
byy companies that are active in the waste shipments sector into a fund that 
wouldd be used to cover the costs of the retrieval of illegally transported waste, 
amountedd to a charge of equivalent effect within the meaning of Articles 23 and 
255 EC. According to the German government, the payments were not prohib-
itedd by Articles 23 and 25 even though they closely resembled a charge having 
equivalentt effect. One of the arguments brought forward by the German govern-
mentt was the fact that the waste exporting companies would actually benefit 
fromm this fund so that the payment could be seen as a remuneration for a service 
actuallyy provided that.202 The European Court Justice rejected this argument 
using,, among others, the following reasoning.20' 

'In'In those circumstances, compliance by the Federal Republic of Germany with an 
obligationobligation which Community law imposes on all the Member States in pursuit of a 
generalgeneral interest, namely protection of health and the environment, does not confer on 
exportersexporters of waste established in its territory any specific or definite benefit'. 

Heree we see the Court qualifying the ultimate goal of the German measure as 
onee that serves 'the general interest, namely the protection of health and the 
environment'.. Subsequently, the Court is of the opinion that this objective does 
nott confer any 'specific or definite benefit'. It is submitted that this absence of a 
specificc or definite benefit can be explained by the fact that the Court sees envi-
ronmentall  protection as a diffuse benefit that inherently benefits an open group. 

2011 Case C-389/00, Commission v. Germany, judgment of 27 February 2003, n.y.r. 
10:110:1 Ibid., para. 29. 
2033 Ibid., para. 35. 
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8.7.44 T ta proportionality requirement and environmental 
protection n 

8.7.4.11 Introductory remarks 

Evenn if the benefits arising from an agreement are passed on to 
consumers,, it wil l have to be shown that the restriction of competition does not 
goo any further than is necessary to attain those benefits. The basic idea behind 
thiss test can be said to be that the advantages of the agreement must outweigh 
thee disadvantages arising from the restriction of competition. It is therefore 
aa balancing act of two different objectives. On the one hand the objective of 
maintenancee of effective competition and, on the other hand, the objective of 
thee agreement, which, for the purpose of this research wil l generally be the 
protectionn of the environment. In general, the rule would seem to be that the 
greaterr the disadvantages resulting from the restriction of competition, the more 
importantt the advantages wil l have to be. For a start, reference may be made 
too the judgment of the Court of First Instance in the Matra case where it held 
thatt in principle there is no restriction that is a priori  unexemptable.204 This 
obviouss statement defines the absolute minimum of what can be said about the 
proportionalityy requirement. For more specific information on the application 
off  the proportionality test we need to look at the Commission's decision-making 
practicee and the Courts' case law. In this respect, it may be useful to first set out 
thee different sub-tests identified by doctrine in the proportionality test. 

Withinn the proportionality test, essentially four different sub-tests can be 
discerned.2055 Firstly, a test determining whether the actual aim of the measure 
iss justified. The purpose of this test can be said to sort the wheat from the chaff 
inn order to uncover what the Commission calls 'disguised cartels'.206 Secondly, it 
wil ll  have to be shown that the measure is effective. In other words: the question 
iss asked whether the measure is actually likely to contribute to the attainment 
off  the objective. This could also be called a causality test. Thirdly, it wil l have to 
bee established that the objective cannot be attained with less restrictive means. 
Thiss test is commonly referred to as the necessity test.207 In this test the objec-
tivee of the agreement, and, more precisely in the context of environmental agree-
ments,, the level of protection sought, is accepted. Only the means chosen by the 
agreementt are subject to scrutiny in this test. Fourthly and finally, the two objec-
tivess must be in balance with each other. In the context of an environmental 
agreement:: the environmental benefit must be proportionate to the restriction of 

204Casee T-17/93, Matra, [1994] ECR II-595, para. 85. 
2055 Gerven 1991, p. 77. 
2o6Commission,, Guidelines on horizontal agreements, OJ 2001 C 3/2, para. 188. 
2 077 Ibid. 
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competition.. Contrary to the necessity test, the, as it wil l be called, true propor-
tionalityy test wil l call into question the actual environmental objective (the level 
off  protection) itself. It has to be pointed out that this distinction is of scholarly 
originn and is not applied rigorously by the Court or the Commission. 

8.7.4.22 The application of the proportionality test to environmen-
tall  agreements 

Thee wording of the proportionality test in Article 81(3) - the 
agreementt may not 'impose on the undertakings concerned restrictions which 
aree not indispensable to the attainment of these objectives' - clearly points at 
aa necessity test.208 The objectives ('these objectives' in the wording of Article 
81(3))) of the agreement are to be accepted and only the means chosen (i.e. the 
restrictionss of competition) are subject to scrutiny as to whether or not they 
aree necessary or indispensable to attain these objectives. This interpretation is 
confirmedd by the judgment of the Court of First Instance in the Matra case.209 

Thee applicant in this case challenged the legality of the Commission's decision 
too approve the Ford Volkswagen joint venture to develop and produce a multi-
purposee vehicle.210 The Commission granted an exemption in this case because 
thee joint venture would produce a, then new and innovative, type of vehicle. 
Furthermore,, as regards to indispensability, the Commission considered that 
thee Ford and Volkswagen alone could not developed this new product as fast and 
efficientt as the joint venture would allow them to. Among others, the legality 
off  this reasoning was challenged before the Court. Even though the Court first 
appearedd to be embarking on a true proportionality type of reasoning,2" it ended 
upp confining itself to checking whether there was an alternative to the joint 
venturee (i.e. no joint venture but the parties acting independently) which would 
alsoo lead to the result.212 

Inn other cases, the Commission also limits itself to checking whether other, 
lesss restrictive, alternatives are available. In, for example, the case involving 
thee Philips Osram joint venture, the Commission limited itself to ascertaining 
whetherr or not alternative means were available.1'3 Moreover, the Commission 
hass consolidated this approach to the proportionality requirement to a certain 
extentt in its Guidelines in which it made the following statement:214 

208Cf.. Faull & Nikpay 1999, p. 112,113. 
2°9Casee T-17/93, Matra, [1994] ECR II-595, para. 135 et seq. 
2 roo Commission Decision 93/49, Ford/Volkswagen, OJ1993 L 20/14. 
2111 Ibid., para. 135. 
2111 Ibid., para. 138. 
2133 Commission Decision 94/986, Philips/Osram, OJ 1994 L 378/37, para. 28. 
2 ,44 Commission, Guidelines on horizontal agreements, Of 2001 C 3/2, para. 35. 
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'If'If  there are LESS RESTRICTIVE MEANS to achieve similar benefits, the claimed 
efficienciesefficiencies cannot be used to justify the restrictions of competition.' [Emphasis added] 

Thee reluctance in acknowledging that the Commission in the above statement 
indeedd adopted a necessity test follows from the fact that the Commission refers 
too 'similar benefits' instead of the benefits as identified in the first criterion for 
ann exemption. This could be taken to mean that the Commission will opt for a 
lowerr level of protection than envisaged by the parties if the means necessary to 
achievee the original level prove disproportionate in the sense of the true propor-
tionalityy test. However, in the chapter devoted to environmental agreements in 
thee Guidelines, the Commission is referring to a necessity test.215 

Thiss is confirmed by the Commission decision in the CECED case. The 
agreementt to phase out the energy inefficient washing machines was considered 
byy the Commission to be indispensable because there are no 'less restrictive 
alternativess that would be able of delivering similar reductions based on other 
approaches'.il 66 In this respect the Commission investigates whether an industry-
widee target, information campaigns or an eco-labelling scheme could lead to the 
samee result. The Commission ultimately reached the conclusion that these alter-
nativess would either not lead to the same results or would do so only at higher 
costss or while being more restrictive.2'7 

Inn exceptional cases the Commission does not get beyond the first or second 
sub-testt identified in the proportionality test. In, for example, the NAVEWA-
ANSEAUANSEAU case, the Commission considered that the actual objective of the 
agreementt was to create a barrier to entry for the Belgian market for wash-
ingg machines and dishwashers.218 Similarly, in Ansae the Commission simply 
consideredd that the agreement did not contribute to the alleged benefits.219 This 
casee concerned the agreement between the US producers of natural soda ash 
(ann ingredient used to make glass) to set up a joint export company pursuant 
too the Webb-Pomerene Act. According to the parties, natural soda ash (which 
iss produced primarily in the US) has environmental advantages over synthetic 
sodaa ash. Therefore, the U.S. producers argued, the agreement to jointly export 
thiss product to the EC would, at least, qualify for an exemption under Article 
81(3).. The Commission denied the exemption on the grounds that, while it 
didd not dispute the environmental benefits of natural soda ash, the agreement 
concernedd only the setting up of the joint sales agency and was therefore uncon-

2,55 Ibid., para. 196. 
2166 Commission Decision 2000/475, CECED, OJ 2000 L 187/47, Pa r a- 59-
2177 Ibid., paras 60-63. See, for a critical but not very convincingly substantiated appraisal: Maks 2002, p. 

35--
2188 Commission Decision 82/371, NAVEWA-ANSEAU, OJ 1982 L 167/39, Pa r a- 63-
1199 Commission Decision 91/301, Ansae, OJ 1991 L 152/54. 
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nectedd with the environmental benefit."0 This can be considered an application 
off  the second sub-test, the causality test. 

Finally,, the case concerning the VOTOB agreement lays down the principles 
off  the Commission's approach to environmental agreements that also concern 
thee costs of environmental protection.221 In this case the Commission examined 
ann agreement between the six Dutch firms offering tank storage capacity. These 
firmsfirms had agreed to limi t the emissions from their installations and to this end 
theyy had concluded a covenant with the local authorities. On the basis of this 
covenantt the parties had to make significant investments in pollution abatement 
technology.. While the project was eligible for subsidisation, the parties had to 
payy for the investments themselves when the subsidy scheme was withdrawn 
altogether.. The VOTOB members apparently were aware of the risk of future 
financingfinancing problems and decided to recoup the costs associated with the invest-
mentss from the chemical industry in the form of an environmental surcharge. 
Thiss charge was uniformm and varied according to the polluting potential of the 
productt stored. Furthermore, the charge had to be passed on entirely to the 
consumerr (i.e. the chemical companies seeking storage capacity) and moreover 
thee charge had to be invoiced as a separate item. The Commission identified 
threee restrictions of competition. Firstly, the uniform nature of the charge disre-
gardedd the fact that the parties faced different investments and thus different 
costss in order to meet the environmental obligations. Secondly, the fact that the 
chargee was fixed (i.e. the obligation to pass the charge on to consumers entirely) 
effectivelyy meant a fixed price increase. Thirdly, the Commission objected to the 
obligationn to invoice the charge as a separate item because this would leave the 
impressionn that the charge was government imposed like, for example, the VAT, 
andd thus would reinforce the price-fixing effect. The Commission rejected the 
exemptionn on proportionality grounds.222 In doing so it considered that a system 
wherebyy the total price was invoiced while it was stated that this price included 
thee environmental costs, would have been acceptable. Fixing the uniform 
surcharge,, requiring it to be passed on and separately invoiced went, according 
too the Commission, beyond what was necessary to attain the environmental 
objectives.2233 In the Guidelines on Horizontal agreements, the Commission 
considerss that an agreement involving a uniform fee irrespective of the parties' 
individuall  actual costs could in principle be indispensable. This, however, 
stilll  rules out the possibility of the passing through and separate billing being 
consideredd indispensable. We will have a closer look at cases involving environ-
mentall  charges in the chapter devoted to case studies in the Netherlands.224 

i0i0lbid.,lbid., para 23. 
!11 Commission, XXIInd . Competition Report (1992), paras. 117-186, p. 106 et seq. 
1111 Ibid., para. 177. 
! '' Ibid., para. 185. 

'44 Infra, paragraph 16.5.4. 
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Onee final area where the proportionality criterion is of interest is that of 
environmentall  agreements concerning the collection and processing of waste. 
Environmentall  agreements in this field have become quite numerous as a result 
off  the producer responsibility introduced by the Packaging and Packaging Waste 
Directive.2255 The law implementing this directive may leave the industry two 
optionss to comply with the producer responsibility. In principle, they have an 
individuall  responsibility to collect and recycle their packaging waste. However, 
theyy can also become party to a collective collection and recycling scheme and 
therebyy avoid the (relatively expensive) individual obligation. This has lead to 
thee emergence of several nationwide private packaging collection and recovery 
systems.2266 The collection and recycling of waste needs to involve large volumes 
forr it to be profitable and therefore allows for significant economies of scale. 
Moreover,, free rider problems are to be expected227 and therefore most systems 
wil ll  involve some sort of exclusivity coupled with control mechanisms. It is this 
exclusivityy that results in competition problems as the collective system will 
optt for the greatest degree of both 'upstream' (i.e. the firms responsible for the 
waste)) and 'downstream' (i.e. the firms actually collecting and recycling the 
waste)) exclusivity.228 The competition authority, however, wil l want to keep the 
degreee of exclusivity to an absolute minimum. In one of the first of this type of 
casess to come before the Commission, the IFCO case, the exclusivity was indeed 
thee core issue.229 The International Fruit Container Organisation (IFCO) is as 
systemm for reusable plastic fruit containers set up by a number of German food 
retailers.. Initially, it looked like these founding fathers would consider the IFCO 
systemm to be exclusive in that they would only accept fruit in IFCO containers. 
Thiss was thought necessary to start the system up and get a minimum amount 
off  containers in circulation. Thee Commission objected to, inter alia, this exclu-
sivity.. When this was dropped and some other amendments were made to the 

2 i 55 Directive 94/62 on Packaging and Packaging Waste, OJ1994 L 365/10. Moreover, the entry into force of 

thee so-called WEEE Directive (Directive 2002/96, Of 2003 L 37/24) is likely to lead to an increase in the 

numberr of agreements establishing producer responsibility organisations. 
2266 See, in general on the issue of packaging waste management systems: Commission 2001. 
2277 Because of the sheer number of companies involved as well as the relative difficulty of identifying the 

producerr of the packaging once it has become waste 
1188 There is an incentive for upstream exclusivity (i.e. longer duration of contacts by which the producers 

aree bound to the collective system) because that wil l increase the continuity of the system in view of 

thee considerable investments that need to be done. Similarly, as the actual collection and recycling of 

wastee involves putting into place a considerable fine meshed network, the downstream companies wil l 

demandd certainty that they wil l be able to recoup their investments. 
2 299 Information on the IFCO Case is fragmented and can be found in: Commission, press release IP/93/ 

430,, XXIIIrd . Competition Report (1993), para 165, p. 102, XXVIIIth . Competition Report (1998), p. 165 

andd notice pursuant to Article 19(3) of Council Regulation 17, Of 1997 C 48/4. 
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system,, it was considered no longer to violate Article 81(1) in the first place.230 

InIn Valpak, the case concerning the largest British packaging recovery scheme, 
thee Commission was again concerned with the exclusivity involved.2'1 Under 
thee Valpak scheme, the parties wanting to join had to use the Valpak scheme for 
alll  of their packaging (the 'all or nothing approach'). Thereby, competition was 
effectivelyy excluded. Nevertheless, the Commission considered that this 'all or 
nothingg approach' was justified in order to create sufficient momentum. Accord-
ingly,, the Commission granted an informal exemption while at the same time 
reservingg itself the right to re-examine the case after three years. 

Again,, the exclusivity of the scheme featured prominently in DSD. The long 
durationn of the exclusivity granted to collection and sorting companies in the 
servicee agreements meant that they restricted competition within the meaning 
off  Article 8I{I ) but did not keep the Commission from granting an exemption. 
Above,, we have already looked at the way in which the Commission dealt with 
thee first two requirements for an exemption. The outcome above was that in 
generall  the Commission appears to have awarded greater weight to environmen-
tall  considerations whilst at the same time it has not clarified exactly how much 
importancee has been attached to the environmental protection requirements. 
Inn determining whether the exclusivity is indispensable the uncertainty as to 
whatt role the environmental concerns have played has increased. For one, the 
Commissionn writes not a word about the indispensability (or not) of the exclu-
sivityy in view of the environmental benefits that were identified pursuant to the 
firstfirst requirement.232 On the contrary, the Commission is solely addressing the 
economicc and legal backgrounds of the decision to invest considerable sums 
att significant risk and to what extent these factors necessitated the exclusivi-
ties.. This approach is not unsatisfactory from the perspective of the model of 
integrationn because essentially the Commission is checking to see whether the 
restrictionn of competition is necessary in order to allow for the erection of an 
infrastructuree that will as a consequence enable the internalisation of external 
costs.. However, this aspect of the decision does indicate that DSD cannot be said 
too be a purely environmentally motivated decision.235 

Inn general, the interpretation of the third requirement for an exemption as 
aa necessity test is satisfactory from the perspective of the integration of envi-
ronmentall  concerns and competition law. The criterion of necessity accepts the 
levell  of protection chosen and only checks on whether or not the means chosen 
aree indispensable. This wil l preclude the Commission from substituting its own 

2300 Commission, XXVIIIth . Competition Report (1998), p. 165. 
2311 Ibid., p. 152-153. 
2322 Commission Decision 2001/837, DSD (Article 81), OJ 2001 L 319/1. Indeed, the word 'environment' is 

nott to be found in paragraphs 150-157 that are devoted to the indispensability. 
2333 See for an equally cautious approach in this respect: Monti 2002, p. 1074. 
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visionn of a sufficient level of environmental protection for that of the parties 
inn cases where the means necessary to attain the latter are more restrictive of 
competitionn than those necessary to attain the level that the Commission would 
considerr sufficient. In general, therefore, this test involves a greater 'respect' 
forr the environment than a true proportionality test would.234 Moreover, the 
purposee of Article 6 and the model of integration, the attainment of sustainable 
development,, also require the presence of some competitive pressure. In this 
respect,, the proportionality requirement fulfil s an essential role. 

8.7.55 The requirement of sufficient residual competition and 
environmentall  protection 

8.7.5.11 Introductory remarks 

Thee fourth and final requirement for an exemption can be 
saidd the represent the outer limits of what Article 81 can take. Whatever the 
compensatingg benefits may be, the cooperation between the parties may never 
completelyy annihilate competition. Basically, there are two ways of looking at 
whetherr or not there is sufficient residual competition. Firstly, the amount or 
intensityy of competition between the parties to the agreement (internal competi-
tion)) may be ascertained. Secondly, one may look at the amount of competition 
betweenn the parties on the one hand and the third parties (external competition) 
onn the other hand. These two ways of looking at the remaining competition can 
bee described as communicating vessels in that internal competition needs to 
bee more intensive when external competition is diminished to a larger extent 
andd vice versa. Furthermore, the requirement of sufficient residual competition 
hass already played an important role in the second requirement for an exemp-
tion;; establishing a fair share for consumers. This connection with the second 
requirementt partly explains the limited attention that the Commission generally 
devotess to this requirement.2" This short outline of the test applied with regard 
too the fourth requirement also signals the parallelism between the appreciabil-
ityy test within the scope of Article 81(1) and the residual competition test. After 
thesee introductory comments we shall now look at the Commission's decision-
makingg practice and the Court's judgments with regard to this criterion. 

1544 See, for a true proportionality test and the effects that the application of this test has on the level of 

protection,, Case C-302/86, Commission v. Denmark (Danish Bottles), [1988] ECR 4607. 

2355 Cf. Faull & Nikpay 1999, p. 114. 
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8.7.5.22 The application of the residual competition test to envi-
ronmentall  agreements 

Thee two views on determining sufficient residual competition 
involvee two different tests. When the internal competition between the parties 
too an agreement is concerned, the test applied shows a great resemblance to the 
qualitativee appreciability test described above. On the other hand, the external 
residuall  competition test relies primarily on the market share of the parties to 
thee agreement (i.e. the quantitative appreciability) and the general conditions of 
competitionn on the market. Practice with regard to this test reveals no particular 
orderr or preference for either one of the views on residual competition. 

Ass regards the external residual competition the basic criterion is that 
off  market power of the parties involved in the agreement. It can be said that 
thiss requirement also functions to some extent as a nexus between Article 81 
andd Article 82. Given this function, the Commission's practice in this regard 
becomess easier to understand. Basically, the purpose of the requirement of 
sufficientt residual competition is to rule out any agreements that will rein-
forcee a dominant position or that will lead to such a position coming about.2»6 

Fromm the case law on dominance the following rules of thumb can be inferred. 
Markett shares below 30 to 40 per cent will generally not confer a position of 
dominance.2'77 On the other hand market shares over 75 per cent are very likely 
consideredd to bring dominance with it.2'8 Whether anything in between these 
twoo extremes wil l be considered to confer a dominant position wil l rely strongly 
onn the actual situation of the market. 

Fromm these rules of thumb it may be concluded that an aggregate market 
sharee below 30 to 40 per cent wil l generally not be a problem from the point of 
vieww of ensuring sufficient external competition. However, in the United Reproc-
essorsessors case239 the Commission has allowed an agreement between parties that 
hadd very significant market share well exceeding 40 per cent.240 United Reproc-
essorss was a joint company established by the major European reprocessing 
firmsfirms with a view to coordinating the parties' reprocessing capacity.241 As can 
bee guessed the initial investments involved in this type of operation are quite 
high.. As a result such facilities require a high degree of efficient utilisation (load 
factor)) for them to be profitable. 

233 Commission, Guidelines on horizontal agreements, OJ 2001 C 3/2, para. 36. 
2377 Commission Decision 85/404, Grundig, OJ 1985 L 233/1. 
2388 Case 85/76, Hoffman-La Roche v. Commission (Hoffmann-La Roche), [1979] ECR 461, para. 41 and Case 

T-30/89,, Hilti  v. Commission, [1992] ECR II-1439, paras. 89-94. 
2399 Commission Decision 76/248, United Reprocessors, OJ 1976 L 51/7. 
240Accordingg to Portwood the market share was in excess of 90 per cent, Portwood 1994, p. 156. 
2411 Reprocessing is an operation whereby the useable fissile materials are recovered from spent nuclear 

fuels. . 
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Onn the basis of the exceptional nature of the market involved the Commis-
sionn came to the conclusion that the fourth requirement would also be fulfilled 
despitee the very high market share of the parties. In this respect the Commis-
sionn took into account the fact that the parties would have to compete after a 
certainn transitional period had passed. Moreover, the Commission expected 
sufficientt pressure from the electricity generating companies, the consumers of 
thee joint company, was considerable. In its competition report the Commission 
madee an extra effort at ensuring that United Reprocessors could not be construed 
ass setting a precedent in this connection.242 

Environmentall  concerns may play a particular role with regard to the market 
sharee test employed in this respect. It is not entirely unconceivable that envi-
ronmentall  considerations may actually prompt a narrower market definition 
thann otherwise would have been the case. This, in turn, will result in a higher 
markett share for the parties involved on the market for environmentally friendly 
productss and thereby an increased likeliness that residual competition is found 
too be insufficient.243 

Generallyy speaking the market share approach itself adopted by the Commis-
sionn is a fairly technical exercise that leaves littl e or no room for an increased 
rolee for environmental concerns. However, an indirect role is possible that 
involvess taking the environmental backgrounds of the case into account not so 
muchh in establishing but rather in judging the market share. In this connec-
tionn the concept of the economically compulsory cartel could come into play.244 

Ass a reminder, according to this hypothesis, a cartel agreement could also be 
consideredd compulsory by government act if the conclusion of the cartel is the 
onlyy economically rational approach to a government-imposed obligation. Short 
off  accepting that such economic pressure keeps these agreements wholly outside 
thee scope of Article 81(1), the inherent incentive to achieve economies of scale 
couldd nevertheless lead to larger market shares still being considered accep-
table.. It has to be taken into account that determining whether or not there is 
sufficientt residual competition is task that cannot take place in abstract terms 
but,, on the contrary, should take into account the actual economic situation on 
thee markets. If this situation is such as to inherently lead to large scale opera-
tionss with the accordingly large market share, the test whether or not sufficient 
residuall  competition remains should take this fact into account. Moreover, as 
thee Commission's practice shows, it can and will take such special features of 
marketss into account.245 

2422 Commission, Vth. Competition Report (1975). para. 45. 
2433 We wil l return to and have a closer look at the influence of environmental concerns on market definition 

issuess in the paragraph concerning Article 82, infra, paragraph 9.2.3. 
2 444 Supra, paragraph 8.5. 
2455 Commission Decision 76/248, United Reprocessors, OJ1976 L 51/7. 
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Withh regard to the second view on determining sufficient residual competi-
tionn the following can be said. Intuitively, and on the basis of the parallel with 
thee appreciability test it may be concluded that agreements on environmental 
aspectss are very likely to leave internal competition intact to a sufficient degree. 
Thiss is evidenced by the Commission's decision in the CECED case. The 
Commission'ss basic approach in this case recognises that coordination with 
regardd to environmental concerns leaves many other (more important) factors 
onn which competition is possible, untouched. 2* s Moreover, the Commission 
tookk into account that the technical means by which parties are to achieve the 
sector-widee energy efficiency target were left open.2*7 It did this in a manner 
thatt is very much reminiscent of the reasoning adopted in the Guidelines on 
Horizontall  Agreements in connection with agreements that do not fall under 
Articlee 8i(i).248 Finally, the Commission relied on the fact that, although the 
machiness to be phased out represent 'account for a significant volume of final 
sales',, parties are free with regard to 90 per cent of the market.249 

Thee Guidelines on Horizontal Agreements, unfortunately, address a diffe-
rentt point in this respect. The Commission starts by setting out the basic 
purposee of this requirement. It then moves on by givingg the example of the 
exclusivee rights granted to an operator providing down stream services (such 
ass collection and recycling). According to the Commission the duration of this 
exclusivityy should take into account the possibility of new competitors entering 
thee market. Of course this type of restriction involves a vertical relation. Moreo-
ver,, this type of reasoning concerning the duration of exclusive rights seems 
moree appropriate in connection with the proportionality test.2*0 In general there 
iss a clear incentive for the upstream parties (in the Commission's example, 
thee producer responsibility organisation) to keep the duration of the exclusiv-
ityy limited. Moreover, the contracts could be awarded on the basis of public 
tender.. As with the qualitative notion of appreciability, the integration principle 
requiress littl e more than an economically sound appraisal. As the CECED case 
shows,, there are generally few problems to be expected in this regard. This is 
confirmedd by the decision in the DSD case. With regard to the exclusivity in the 
servicee agreements the Commission firstly observes that the collectors excluded 
byy DSD remain free.2'1 Secondly, the Commission addresses the real problem 

246Commissionn Decision 2000/475, CECED, Of 2000 L187/47, Pa r a- 64. 
2477 Ibid., para. 65. 

2488 Commission, Guidelines on horizontal agreements, Of 2001 C 3/2, para. 185, supra para. 3.4.2.3. 
249Commissionn Decision 2000/475, CECED, Of 2000 L187/47, Pa r a- 66. 
2500 Commission, Guidelines on vertical agreements, Of 2000 C 291/1, para. 141. 
2511 Commission Decision 2001/837, DSD (Article 81), OJ 2001 L 319/1, para. 159. This, of course, cannot be 

thee measure by which the existance of sufficient remaining competition is judged as - one would hope 

att least - firms that have no contractual relation are not impeded in their freedom by a contract to which 

theyy are no party. 
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thatt concerns the 'free and unimpeded access to the collection infrastructure set 
upp by collectors contracted to DSD.'2*2 Since the Commission has managed to 
ascertainn this access, competition is nott eliminated and thus the fourth and final 
requirementt for an exemption satisfied. Accordingly, the Commission is able to 
grantt an exemption to DSD.253 

Inn sum, the fourth requirement for an exemption is unlikely to stand in the 
wayy of most environmental agreements. Even if the parties to the agreement 
havee a high aggregate market share, the characteristics of the market could well 
bee taken into account and thus make the restriction palatable from a compe-
titionn perspective. However, as DSD shows, ensuring sufficient remaining 
competitionn may sometimes involve imposing rather far-going obligations upon 
thee parties.254 

8.7.66 Negative effects of the integration principle 

8.7.6.11 Introductory remarks 

Inn the paragraphs above we have looked at the positive effects 
thatt the model of integration may have on the application of the exemption 
clause.. Furthermore, we have already noted that there is no negative role for the 
modell  of integration with regard to the interpretation of the third paragraph of 
Articlee 81. In this paragraph we shall look at the negative effects of the model of 
integration.. Essentially this comes down to the question to what extent negative 
environmentall  effects stand in the way of an exemption.2" Using the example 
off  the joint venture for the research and development of the new but energy 
inefficientt product, what would happen if Article 81(1) was to apply and from a 
competitionn point of view the agreement would qualify for an exemption? With 
regardd to taking negative environmental effects into account, three different 
sub-questionss can be discerned. Firstly, can negative environmental effects be 
takenn into account in the first place? Secondly, if so, how do we take them into 
account?? This is a more technical matter and involves determining exactly with 
regardd to which of the four criteria of the exemption clause these effects can play 
theirr role. Thirdly, the effects of taking the negative environmental impact into 
accountt need to be determined. 

2522 Ibid., para. 162. 
2533 The Commission has attached obligations in this respect in order to further ensure the free access, ibid., 

para.. 182,183. 
2544 Ibid., para 165 et seq. where the Commission addresses the objections that DSD has formulated against 

thee obligations. See further with regard to the possible competition and tendering problems arising: 

Lotzee & Pape 2003. 
1555 This paragraph is written on the basis of the current system where the Commission has the sole power 

off  exemption. The effects of the direct applicability of Article 81(3) will be examined infra in paragraph 

8.9. . 
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87.6.22 Is there a role for environmental degradation in Article 
81(3)? ? 

Thee question whether there is a role for negative environmen-
tall  effects in the application of the exemption clause is the mirror image of the 
questionn asked above with regard to the positive effects of the integration prin-
ciplee inn connection with the exemption clause. As a result, it would be expected 
thatt the outcome of the question is identical, yet mirrored. These effects should 
bee taken into account however, instead of increasing the possibilities of obtain-
ingg an exemption, negative effects should lessen or preclude this chance. 
Essentiallyy the same arguments that were put forward in that respect can also 
applyy here.256 However as we have seen there are a number of reasons that plead 
againstt taking negative environmental effects into account in interpreting Arti-
clee 81(1). It can therefore be asked whether these reasons apply analogously to 
thee application of the exemption clause. 

Too start with the last argument that was brought forward above: the nature 
off  the model of integration and the integration principle. As we have seen, 
thee application of the integration principle presupposes the existence of some 
discretionaryy power, i.e. the power to engage in a policy of some sort. Moreo-
ver,, we have also seen thatt such discretion is inherent in the application of 
Articlee 81(3).̂  Secondly, the problems of legal certainty and equal treatment 
aree not insurmountable in that the exemption clause can only be applied upon 
notification.. Of course the policy chance that follows from taking negative 
environmentall  effects into account will have to comply with the constitutional 
demandss imposed by the Treaty.2'8 If these requirements are satisfied, the fact 
thatt an agreement has to be notified to obtain an exemption effectively precludes 
problemss such as the ones identified above. This leaves us with only one reason 
pleadingg against taking negative environmental effects into account: the fact 
thatt doing this wil l lead to competition policy becoming an environmental 
instrument.. Essentially, two opposing arguments can thus be identified. On the 
onee hand, the constitutional argument that competition policy cannot function 
ass an environmental policy instrument. On the other hand, the obligation for 
thee Commission, as an institution conducting a policy that is subject to Arti-
clee 6 EC, to integrate environmental considerations in all its policy areas. We 
wouldd argue that on the whole the constitutional problems that follow from the 
Commissionn pursuing an environmental policy that has not been attributed to 
itt and thus bypassing the Council and Parliament, would in general stand in the 

2566 Supra, para. 8.7.1 and 8.7.2. 
2577 The implications of the direct applicability of Article 81(3) after the entry into force of Regulation 1/2003 

wil ll  be discussed infra in paragraph 8.9. 
2588 E.g. it will have to be made public and retroactivity is in principle not allowed. 
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wayy of taking negative environmental effects into account. How this would work 
inn an actual case, however, relies strongly on the form in which the Commis-
sionn takes these negative environmental effects into account.. Accordingly, in our 
opinion,, as will be shown below, this problem can be overcome if the Commis-
sionn identifies environmental degradation as an explicit and external factor but 
att the same time integrates it into one of the four conditions for an exemption. 
Consider,, for example, an agreement that may lead to economic progress within 
thee traditional meaning of Article 81(3) ass well as environmental degradation. 
Thiss agreement may very well be considered not to fulfi l one of the criteria of 
Articlee 81(3) in the first place. This leads us to the second question. 

8.7.6.33 Where does environmental degradation enter into the 
picture? ? 

Noww that it has been established that negative environmental 
effectss should play a role in the application of the exemption clause just as posi-
tivee environmental effects have to be taken into account, the question arises how 
thesee effects should play their role. In this respect a number of solutions have 
beenn put forward. Jacobs has argued that the integration principle should lead to 
thee addition of an extra, fifth, criterion to the four requirements listed in Article 
811 (3).259 Geradin proposes to take negative environmental effects into account in 
analysingg the proportionality of the measure.260 

InIn our opinion, the most appropriate place within Article 81(3) to take nega-
tivee environmental effects into account would seem to be the first requirement: 
establishingg economic and technical progress.161 Interpreting Article 81(3) so 
ass to introduce an extra, fifth, criterion would run counter to the clear and - in 
thiss respect - unambiguous wording of Article 81(3) which contains only four 
requirementss for an exemption. Furthermore, the explicit addition of an extra 
criterionn is very likely to lead to the constitutional problems described in the 
abovee paragraph. With regard to the solution proposed by Geradin the following 
remarkss may be made. Within the four criteria for an exemption the propor-
tionalityy test is only about balancing, on the one hand, the advantages with, on 
thee other hand, the restrictions of competition. It can therefore be called a bilan 
economique.economique. This balance should only include the (environmental) advantages of 
thee cooperation and the detrimental effects on competition. 

Thee most logical alternative is thus to interpret the first requirement; 
thee presence of'economic and technical progress' so as to include only 'net 
economicc and technical progress'.262 In the words of Advocate-General VerLoren 

2599 Jacobs 1993, p. 58. 
1 600 Geradin 2001, p. 123 et seq. 
2611 See also Vedder 2000, p. 374. 
2622 Cf. Schröter 1999, p. 2/309, rn. 298. 
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vann Themaat in the Book prices cases: the 'bilan économique' should take place 
withinn the first requirement.*6*  Commission decisions reveal that it wil l require 
objectivee (net) benefits to arise from the agreement in order for the first require-
mentt to be fulfilled.26'» The result of negative ecological effects in combination 
withh positive economic effects could be that the Commission would have to 
makee an, admittedly difficult, balancing act the outcome of which could be that 
theree are simply no net benefits to warrant an exemption. In the context of the 
examplee of a joint venture to develop a new but energy inefficient product it can 
thuss be argued that the new product is simply not an improved product let alone 
thatt it involves technical progress. 

Iff  at this point we look back at the previous paragraph we are faced with the 
questionn whether this runs counter to the constitutional lay out of the Treaty. In 
ourr opinion that does not necessarily have to be the case. If the Commission is 
explicitlyy prescribing a certain level of environmental protection below which 
thee compensating (economic) benefits will not be considered to lead to a net 
benefit,, the constitutional problem could be said to arise. In the context of the 
jointt venture for the development of the energy inefficient product, the Commis-
sionn wil l probably not be allowed to state that there is no technical or economic 
progresss because the energy efficiency of the product to be developed is below 
aa certain value. Such a finding would amount to the Commission effectively 
imposingg (in this case) a minimum level of energy efficiency level. On the other 
handd it could probably consider that, in the specific case at hand, the benefits 
inherentt in the development of a new product are compensated by the negative 
factt that the new product is energy inefficient. The result of this finding would 
bee that this agreement is considered not to bring with it any advantages. The 
differencee between the two approaches is that in the first the Commission is 
layingg down a general rule whereas in the second approach it merely applies 
(aa part of) the exemption clause to the broader (because the environment is 
includedd as well) facts of the case. This leaves us with the third question identi-
fiedd above: what are the effects of it all? 

8.7.6.44 What are the effects of taking environmental degradation 
intoo account? 

Thee possible effects manifest themselves on three levels that 
correspondd to the three stages of the process of applying Article 81. Firstly, the 
notificationn form A/B. Currently, agreements have to be notified to the Com-

Opinionn of A-G VerLoren van Themaat in joined Cases 43 and 63/82, VBVB and and VBBB v. Commission, 

(Bookk prices) [1984] ECR 19 at p. 88. 

Commissionn Decision 78/156, Video cassette recorders, OJ1978 L 47/42, para. 29, Decision 83/672, Saba, 

OJ19833 L 376/41, para. II.B.i. 
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missionn in order to be eligible for an exemption. Such notifications must use the 
so-calledd form A/B.26s The Commission could include in the form A/B a sec-
tionn on the environmental impacts of the agreement. The impact of this could 
rangee from a simple question whether any negative environmental impacts 
aree expected to an obligation for the notifying parties to attach as an annex a 
completee environmental impact assessment. The second stage is the notification 
itself.. Depending on what the Commission requires in its form A/B, the parties 
couldd suffice with a simple statement that the agreement is expected not to have 
anyy negative effects or they may be under an obligation to submit a full-blown 
environmentall  impact assessment. The third stage is that where the Commis-
sionn actually checks to see whether or not an exemption can be granted. It is 
att this point that the Commission will actually have to balance the (economic) 
advantagess with the negative environmental effects to see whether there is 
economicc and technical progress. If there is no such progress then one of the 
fourr conditions for an exemption is not fulfilled. Because these conditions are 
cumulative,, no exemption can be granted. 

8.88 Group exemptions 

8.8.11 Introductory remarks 

Oncee the Commission has gained sufficient experience with 
aa specific type of agreement it can decide to adopt a so-called group- or block 
exemption.. These take the form of Commission Regulations. At the moment 
theree is one general Regulation for vertical agreements whereas there are two 
blockk exemptions concerning horizontal restrictions. The vertical block exemp-
tionn Regulation basically consists of what is called a 'safe haven' market share of 
300 per cent below which the exemption applies except for when certain hard-core 
restrictionss are present.266 For horizontal agreements there are two Regulations 
thatt also adopt the 'safe haven approach' combined with a 'black list' consist-
ingg of hard-core restrictions that will preclude the applicability of the block 
exemption.. These Regulations cover specialisation agreements and research and 
developmentt agreements/67 These Regulations confer an advantage on those 
agreementss that fall within their scope because they are exempted from Article 
81(1)) without any need for an individual exemption and the corresponding need 
too notify the agreement. With regard to environmental agreements a simple look 

2655 Commission Regulation 3385/94, OJ1994 L 337/28. 
266Commissionn Regulation 2790/1999, OJ 1999 L 336/21. 
2677 Respectively, Commission Regulation 2658/2000, Of 2000 L 304/3, and Regulation 2659/2000, OJ 

20000 L 203/7. 
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att the legislation confirms that there is no group exemption for environmental 
agreementss as such. Therefore our research can concentrate on the effects of the 
integrationn principle on the group exemptions. In this connection we shall first 
lookk at the positive effects of the integration principle. In this regard two ques-
tionss may be asked. Firstly, does the integration principle lead to the applicabil-
ityy of thee group exemption to an agreement that would otherwise not qualify 
forr such an exemption? Secondly, is it possible to adopt a group exemption for 
environmentall  agreements? With regard to the negative effects of the integra-
tionn principle it may be asked whether negative environmental effects can lead 
too the refusal or withdrawal of block exemption benefits. 

8.8.22 Group exemption benefits and environmental protection 

AA clause extending the block exemption benefit to agreements 
thatt would, if it were not for their environmental beneficial impact, fall outside 
thee scope of the group exemption, is firstly expected to be found in the Regula-
tionss themselves. However, close scrutiny of these Regulations reveals that no 
suchh clauses are present. Moreover, past Commission practice reveals that it is 
unwillingg to enlarge the scope of then applicable block exemption Regulations 
inn cases where it did acknowledge the environmental advantages in granting an 
individuall  exemption. In the BBC Brown Boveri case268 the Commission denied 
thee applicability of the old research and development group exemption Regula-
tiona699 because one of the parties was not allowed to market the new products 
afterr the expiry of the five-year limit laid down in the Regulation.2?0 In the later 
KSB/Goulds/Lowara/ITTKSB/Goulds/Lowara/ITT case the Commission again ruled out the applicability 
off  old research and development Regulation this time on the ground that the 
markett share cap (which at that time was put at 20 per cent) may be exceeded.27' 
Inn both cases the fact that the Commission did take the environmental advan-
tagess into account in granting an individual exemption apparently kept it from 
extendingg the block exemption benefit. 

Itt may then be asked whether it is sensible and possible to argue that, on the 
basiss of the integration principle and the model of integration, block exemption 
benefitss may be extended even when the Regulation itself, does not provide for 
thiss possibility. We would argue that this is neither possible nor sensible. The 
impossibilityy follows already from the text of Article 6 EC itself. This refers to 
thee integration of environmental protection requirements into the definition 
andd implementation of the Community policies and activities. In the case of 

2688 Commission Decision 88/541, BBC Brown Boveri, OJ1988 L 301/68, para. 21. 
269Commissionn Regulation 418/85, OJ 1985 L 53/5. 
2700 Ibid. Article 4(i)(f). 
2711 Commission Decision 91/38, KSB/Goulds/Lowara/ITT, OJ 1991 L19/25, para. 24. 
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blockk exemptions the block exemption Regulations themselves are the Commis-
sion'ss policy. Therefore the model of integration can at the most - and in our 
opinionn does - result in the requirement on the part of the Commission to 
consider,, when it is drafting the Regulation, the possibility of introducing into 
itt a mechanism extending automatically the block exemption benefit to environ-
mentall  agreements that would normally fall outside its scope. Of course, certain 
limit ss (for example, a second, higher market share cap) may be imposed in this 
respect.. Requiring the Commission, as the author of the block exemption Regu-
lation,, to do anything else than taking environmental protection requirements 
intoo account in drafting the Regulation would not make any sense. Arguing that 
Articlee 6 and the model of integration have any effect vis a vis the Commission 
att a later stage than the drafting stage could only mean that the Commission 
iss under an obligation to extend the group exemption benefit upon application. 
Thiss would greatly reduce the block exemption benefit because parties are again 
burdenedd with administrative necessities. As a result, the whole idea behind the 
blockk exemption would be negated. 

Wouldd it then be possible to argue before a national court (and, ultimately, 
thee European Court of Justice) that the block exemption benefit has to be 
extendedd to an agreement that would normally fall outside the scope? Consider 
thee following case involving the KSB/Goulds/Lowara/ITT research and develop-
ment.. This agreement was considered to fall outside the scope of the Regulation 
becausee of the parties' market share. Suppose that the parties, because they 
exceededd the market share cap only marginally and because of the environmen-
tall  objective of their agreement, decided not to notify the agreement in order to 
obtainn an individual exemption. Suppose, furthermore, that before a national 
courtt someone invokes the nullity of the agreement because it violates Article 
81(1).. In that case it could be argued that, since the Regulation itself is Commis-
sionn policy and Article 6 EC contains an unconditional obligation ('must be 
integrated')) concerning Commission policy, a national court is under an obliga-
tionn to extend the group exemption benefit to the agreement in question. It is 
submittedd that this would fail primarily because Article 6 is insufficiently clear 
inn that it contains vague concepts such as for example 'environmental protection 
requirements'.2722 Apart from the fact that Article 6 can probably not be invoked 
beforee a national court,27' this would also fail on the basis of the Court's judg-
mentt in Delimitis where it held that national courts could only apply the group 
exemptionn regulations, not modify their scope.274 

2722 Case C-9/99, Echirolles Distribution SA v. Association du Dauphiné (Échirolles), [2000] ECR I-8207, 

paras.. 15-26. 
2733 This is not to say that a national court cannot consider itself to be an addressee of the integration 

principlee and as a result under an obligation to integrate environmental protection requirements in his 

applicationn of Community legislation, see infra paragraph 8.9. 
2744 Case C-234/89, Stergios Delimitis v. Wenninger Brüu (Delimitis), [1991] ECR I-935, para. 46. 
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Sincee there is no group exemption regulation for environmental agreements 
andd the scope of the existing Regulations cannot be extended to encompass 
suchh agreements the question remains whether it is possible to adopt such a 
Regulationn for environmental agreements. This would certainly seem possible. 
Thee general rules laid down by the Commission in the Guidelines on horizontal 
agreementss could very well be elaborated to the effect that they become suffi-
cientlyy clear to warrant legal certainty. The horizontal, sector-wide nature of 
environmentall  protection does not have to stand in the way of such a Regulation 
ass the currently existing safe-haven block exemptions exemplify. What could 
standd in the way of the practicability of such an exercise is the diffuse nature of 
thee restrictions involved. These, as we have seen, range from vertical to hori-
zontal,, research and development to exclusivities, phasing in and phasing out 
off  products. This diversity in restrictions and clauses will greatly hamper such 
efforts. . 

Ass to the negative effects that the integration of environmental concerns may 
have,, thoughts centre around the possibility of withdrawing the group exemp-
tionn benefit in cases where the environmental disadvantages outweigh the bene-
fits.. Much of what wass said in connection with the individual exemption also 
appliess here. Interestingly, the current block exemption Regulations all contain 
aa mechanism by which block exemption benefits may be withdrawn.275 As these 
read,, none of them explicitly offers the possibility of withdrawing the benefits 
onn environmental grounds. However, this reading will reveal that essentially, 
thee Commission or, in the case of the Vertical Block exemption Regulation the 
nationall  authority, can withdraw the benefit when the conditions of Article 81(3) 
ECC are no longer fulfilled.2?6 This, in turn, means that environmental protection 
requirementss may play the same role here as they play within the scope of the 
applicationn of Article 81(3) in individual cases.277 

8.99 The effects of the direct applicabilit y of Articl e 81(3) EC 

Onn 1 May 2004, Regulation 1/2003 will enter into force.278 On 
thee basis of Article 1 of this Regulation, the third paragraph of Article 81 wil l 
becomee directly applicable. This meanss that national courts may apply Article 

Articlee 6 and 7 of Commission Regulation 2790/1999, OJ1999 L 336/21, Article 7 of Commission 

Regulationn 2658/2000, OJ 2000 L 304/3, and Article 7 of Regulation 2659/2000, OJ 2000 L 203/7 

Ass has happened in, inter alia, Case 1-7/93, Langncse-Iglo v. Commission, [1995] ECR II-1533, paras. 173 et 

sta. sta. 

Supra,Supra, paragraph 8.7. 

Regulationn (EC) No. 1/2003 o n t n e implementation of the rules on competition laid down in Articles 81 

andd 82 of the EC Treaty (hereafter Regulation 1/2003), °J 2°°3 LI /1-
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811 in its entirety.279 As a result, they may declare an agreement that falls within 
thee scope of Article 81(1) not to be prohibited, if they considerr the requirements 
off  Article 81(3) to be fulfilled. A necessary corollary to this is the relinquishing 
off  the exclusive right to grant an exemption by the Commission. After the entry 
intoo force of Regulation 1/2003,tne Commission can only issue group exemp-
tionn regulations280 and issue, in the Community public interest, decisions in 
whichh Article 81(1) is stated not to apply or decisions in which the requirements 
off  Article 81(3) are considered to be fulfilled for a certain agreement or deci-
sion.2811 As a result, Article 81(3) wil l no longer be an exemption but rather an 
exception.. This new setting does not necessarily have to affect the integration of 
environmentall  concerns to a large extent. 

Wee have seen above how the model of integration is based on a number of 
foundationss that are not specific to any particular system of competition law and 
policy.. The mutually reinforcing relationship between competition and environ-
mentall  protection that the model of integration seeks to attain can by definition 
bee applied to any system of competition law hat allows for a disapplication of 
thee prohibition of cartels. As a result, the change of character that Article 81(3) 
undergoess by reason of Regulation 1/2003 should not be such as to completely 
rulee out the possibility of an integration of environmental concerns. 

Whatt wil l change is the legal framework in which Article 81(3) is be applied. 
Iff  the Commission applies it in so-called landmark cases,282 it wil l as a Commu-
nityy institution enacting a Community policy, be bound by Article 6 EC. 
Moreover,, the Commission wil l have to take into account the fact that Article 81 
iss part of the EC Treaty and must therefore, even without any particular refer-
encee to Article 6 EC, be interpreted with the objectives of Article 2 EC in mind. 
Thiss is of interest because the in the White Paper preceding Regulation 1/2003, 
the'Commissionn stated that Article 81(3) could not allow 'the competition rules 
too be set aside because of political considerations'.28' This appears to signal that 
thee Commission is opting for an interpretation of Article 81(3) that will restrict 
thee role that non-competition (e.g. environmental) considerations can play in 
thatt provision.184 Such a changed interpretation of Article 81(3) is submitted to 

2799 Note that the wording of Article 6 of Regulation 1/2003 suggests a choice for national courts whether of 

nott to apply Article 81(3), cf. Vogelaar 2002, p. 23. 
2 800 The Commission can continue to do this on the basis of the Regulations that currently empower it to do 

so. . 
2811 Regulation 1/2003, Article 10. 
2822 These are the decisions that the Commission can take in the Community public interest pursuant to 

Articl ee 10 of Regulation 1/2003. 
2833 White Paper on Modernisation of the Rules implementing Articles 81 and 82 of the EC Treaty, OJ1999, 

CC 132/1, para. 49. 
2844 Cf. Wesseling 2000, p. 105,107. 
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bee contrary to the integration principle as well as the fact that Article 81, as any 
Treatyy provision, is to be interpreted in the light of the objectives listed in Article 
22 EC. Moreover, as we have seen in this chapter, it would mean a departure from 
thee Commission's current practice pursuant to Article 8i(3).28s 

Finally,, another important reason for a continued role for environmental 
considerationss in Article 81(3) relates to the legal character of these 'landmark 
cases'.. The Commission has been enabled to act in these cases in order to 
clarifyy the law and to ensure a consistent application and development of the 
laww throughout the Community particularly in cases that have not been dealt 
with.2*66 These decisions then bind the national courts and authorities in that 
theyy cannot take decisions that run counter to decisions already taken by the 
Commission.2877 Moreover, the national authorities must avoid giving decisions 
thatt would conflict with decisions that the Commission is 'contemplating'.288 

Furthermore,, the member states are under an obligation to ensure that deci-
sionss and judgments of their national authorities in which Article 81 is applied, 
aree sent to the Commission.189 The decentralisation of the application of Article 
81(3)) is thus to a large extent subject to the Commission's guidance. Implicit 
inn this is the fact that national authorities are not completely free to interpret 
Articlee 81(3) as they like. In doing so, these national authorities wil l have to 
followw the guidance provided by the Commission. This in turn means that the 
Commissionn is, much more than in the current situation, under an obligation to 
givee this guidance. Guidelines, such as the Guidelines on horizontal agreements 
thatt were examined above and well-reasoned and published decisions are neces-
saryy in this respect. It is submitted that the current Guidelines and decisions 
aree insufficient in this respect. As was shown above, the Commission's practice 
cannott be said to be consistent or overly clear. 

AA second change relates to the disappearance of the notification procedure. 
Ass a result of this, the integration of environmental considerations can no longer 
takee the form of an 'environmental impact statement' that needs to accompany 
thee notification. However, this procedural change does not mean that, substan-
tively,, the Commission is no longer able to refuse an exemption if the negative 
environmentall  impact outweighs the (economic) advantages of an agreement. 

Thee position of national authorities and courts that apply Article 81(3) is 
moree complicated. If they apply Article 81(3), it is uncertain whether and to what 
extentt they wil l be bound by Article 6 EC or the fact that this provision is part 

55 Cf. Wesseling 2000, p. 107 and Monti 2002, p. 1090 et seq. 

Regulationn 1/2003, x 4 t n recital of the preamble. 
1877 Ibid., Articl e 16. 
1888 Interestingly, it remains uncertain exactly how the national authorit y or  a national court is going to find 

outt  that the Commission is contemplating a certain decision and what this decision is going to be. 
189Ibid.,, Articl e 11(3) and (4) and Articl e 15(2). 
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off  the EC Treaty and thus subject to Article 2 EC. The most interesting situation 
forr the purpose of this book would be one where the Commission would refuse 
too integrate environmental protection requirements whereas a national authority 
orr judge is willin g to do so. We could, for example, think of a 'green dot' system 
inn the Netherlands that is comparable but not identical to the DSD system. As 
hass been shown above, the latter has already been the subject of a Commission 
decision.. The question is whether the duty pursuant to Article 16 of Regula-
tionn 1/2003 not to decide in conflict with a Commission decision applies only 
too a Court before which there is a specific case involving the actual DSD system 
andd the same restriction or, more generally, to cases before national courts 
thatt involve 'DSD-like' parties and restrictions? Regulation 1/2003 provides 
thatt in this situation, the decision of the national body may not run counter to 
aa Commission decision.2?0 Depending on the answer to the question formu-
latedd above, the Dutch court that has to rule on the applicability of Article 81 
too the Dutch green dot system is either free to apply Article 81 or bound by the 
Commissionn decision in, inter alia, the DSD -case. 

Itt is uncertain what the effect is pursuant to Article 16 of Regulation 1/2003 
off  Commission (landmark) decisions. The text of Article 249 EC makes it clear 
beyondd doubt that a decision is only binding upon its addressees. Since national 
courtss are not the addressees of Commission decisions {whether or not of the 
landmarkk type), they are not bound by them. This is also evidenced by the fact 
thatt Commission decisions are authentic only in the language of the proceed-
ingss and the parties. Finally, a binding effect upon all national courts that deal 
withh comparable cases would endow the decisions of the Commission with 
effectss that are normally reserved for Regulations. It is submitted that such an 
effectt would render the distinction that Article 249 EC makes between decisions 
andd regulations useless.291 These considerations all plead in favour of a relatively 
narroww binding effect for Commission decisions.292 On the other hand, the logic 
behindd the landmark decision is to ensure a Community-wide uniform interpre-
tationn of the law. This would be jeopardised if any national court could simply 
ignoree a Commission decision with regard to a case that is comparable to the 
onee before that court. Furthermore, the wording of Article 16 that does not refer 
too a particular case, parties and restriction as the subject of the Commission 
decisionn but instead uses the more abstract wording 'agreements, decisions or 
practices',, also hints at a more general binding effect. 

Moreover,, if the binding effect of the Commissions decisions under Article 
166 of Regulation 1/2003 is more general, the interesting situation could arise 

2900 «ud., Article 16. 
2911 See, for regulations and directives: Case C-91/92, Facini Don v. Recreb, [1994] ECR I-3325. 
2922 I.e. limited only to cases before national courts that involve the addressees of a Commission decision 

andd the same restriction of competition that was also subject of the Commission decision. 
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inn which the Dutch court that has to judge on Dutch green dot system consid-
erss itself obliged by the integration principle to award a more important role to 
environmentall  concerns than the Commission had done in DSD. 

Ass we have seen, Article 6 EC is not limited with regard to its addressees. As 
aa result, it could be said that any national court that is applying Community law, 
suchh as Article 81 EC, is under an obligation to integrate.293 Further a contrario 
evidencee for the fact that Article 6 can be invoked by a national court in the 
applicationn of Community law can be found in the fact that other 'integration 
clauses'' do explicitly refer to Community institutions as their addressees.294 

Thee question that then arises is to what extent a national court that departs 
fromm a previous Commission decision is thus actually deciding on the legality of 
thiss decision and thus comes within the realm of Foto Frost.29*  Since the decision 
iss not addressed to the national court, that court is not bound by the decision. 
Ass a result, the court would not be putting it aside or ruling on the validity of 
thatt Community act thus keeping out of Foto Frost's way. Moreover, any decision 
involvingg Article 81(3) necessarily involves a complex appraisal of factors that 
aree very much specific to the case at hand. As such, it should not be difficult 
too distinguish the situation before the national court from that on which the 
Commissionn has decided. Depending on the degree of integration adopted by 
thee Commission and the willingness of the national court to actually integrate 
environmentall  concerns to a greater extent, the result of the direct applicabil-
ityy for the integration of environmental concerns may actually benefit. The 
Commission'ss suggestion that it wants to narrow the scope of Article 81(3) so as 
too exclude political considerations is expected to only increase the incentive for 
nationall  courts to go further in this respect. These national courts, even though 
theyy may not be obliged on the basis of Foto Frost, may well want to make a 
preliminaryy reference in this respect. 

Moreover,, there is something to be said for also allowing such a departure 
fromm the Commission's interpretation of Community law in cases where that 
interpretationn is in the form of a block exemption regulation. Above, we have 
seenn that the Court held in Delimitis that national courts could only apply such 
regulations;; not extend their scope.296 This limitation of the national courts' 
powerss with regard to a block exemption regulation was based on the fact that:297 

'Any'Any such extension, whatever its scope, would affect the manner in which the 
CommissionCommission exercises its legislative competence'. 

2933 Supra, paragraph 5.3. 
294E.g.. Articl e 151(4), 153(2) and 157(3) Ec-
2955 Case 314/85, Foto Frost v. Hauptzollamt (Foto-Frost), [1987] ECR 4199. 
296Casee C-234/89, Delimitis, [1991] I-935,para. 46. 
2977 Ibid. 
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Thiss legislative competence was, as the Court explained in that case, in turn the 
resultt of the exclusive competence of the Commission to adopt decisions that 
implementt Article 81(3).298 After the entry into force of Regulation 1/2003,tne 

Commissionn will no longer possess the exclusive competence to apply Article 
81(3).. On the contrary, the Commission wil l share this competence with; inter 
alia,alia, the national courts. As a result of this, the rationale behind the Court's 
reasoningg in Delimitis disappears. The national authorities should thus be able 
too actually interpret the provisions of a block exemption regulation in order 
too achieve an integration of environmental concerns. They should do this in 
aa manner analogous to the way in which the national courts are required to 
interprett national legislation in conformity with directives.2" This would ensure 
sufficientt respect for legal certainty. Since most of the provisions of the currently 
existingg block exemption regulations have been formulated in such a way that 
thee room for interpretation is very limited indeed, national courts would in prac-
ticee thus only be left with the option of setting the group exemption regulation 
aside.. This, of course, is not allowed by the principle that Community legislation 
mustt be interpreted uniformly throughout the Community as established by 
thee Court in Foto Frost >°° In these cases, the national courts are obliged to make 
aa preliminary reference. For national competition authorities, which are also 
addresseess of Article 6 EC if they apply Community legislation, making prelimi-
naryy references to the European Court of Justice is impossible. They are left only 
withh the possibility under Article 11(5) to consult the Commission. Interestingly, 
thee Commission does not appear to be under any particular duty of cooperation 
asidee from the general statement that it 'shall apply the Community competition 
ruless in close cooperation' with the national authorities.301 

Thee dangers to the consistency and uniformity of the interpretation of 
Articlee 81 throughout the Community that result from this interpretation of 
Articlee 6 in connection with the direct applicability of Article 81(3), is a prob-
lemm that must firstly be resolved by the Commission and not by a rule preclud-
ingg 'dissenting opinions' by member state authorities. The obvious solution 
iss of course for the Commission, in providing guidance, to correctly integrate 
environmentall  concerns. If this does not happen, the result is very likely to be 
yett another increase in the number of preliminary references to the already 
overburdenedd European Court.'02 The fact is that Article 81(3) is and remains 

^lbid,,^lbid,, para. 44. 
2"Casee C-106/89, Marleasingv. Comercial International de Alimentation, [1990] ECR 1-4135. 

'°°° Case 314/85, Foto Frost, [1987] ECR 4199. 

'OII Article 11(1) of Regulation 1/2003. 

' ° 22 Cf. Vogelaar 2002, p. 27. Of course, the Commission, as amicus curiae pursuant to Article 15(3) of 

Regulationn 1/2003 and institution that is going to receive a copy of every judgment from a court in the 

Communityy that involves Article 81 or 82 EC (Article 15(2) Regulation 1/2003),can a l s o expect to be 

keptt busy. 
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ann open-worded provision that allows for a certain degree of political discre-
tionn in its application.*0' As a result, declaring it to be directly applicable is 
inevitablyy going to lead to different interpretations across the Community. The 
riskk of these divergent interpretations can at the most be restricted to purely 
economicc reasons if Article 81(3) is interpreted narrowly but it can never be 
completelyy ruled out.3°4 It is submitted that a narrow interpretation of Article 
81(3)) (thus excluding environmental benefits) is not the solution to the prob-
lem.3055 It deserves repetition that such an interpretation of Article 81(3) would 
runn counter to the current interpretation of Article 81(3) that does take environ-
mentall  considerations into account. More importantly it would also be contrary 
too the integration principle Article 6 EC and the model of integration. As such 
thee possibility to bring about sustainable development through Article 81(3) is 
foregone. . 

3033 Cf. Odudu 2002, p. 20 et seq., Wesseling 2000, Monti 2002, p. 1092. 
3044 Whish suggests a narrowin g of Articl e 81(3) to purely economic benefits, Whish 2001, p. 128. 
3055 See Monti 2002, p. 1096 et seq. for  an interesting solution. 
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