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CHAPTERR 12 ARTICL E 86 

12.11 Introductio n 

Thee place of Article 86 in the Treaty, tucked away somewhere 
betweenn the competition provisions, belies its great importance. For one, a quick 
lookk at the second paragraph of Article 86 already reveals the fact that it makes 
itt possible to trump all other rules in the Treaty. However, Article 16 of the EC 
Treatyy has brought the pervasive influence of the second paragraph of Article 
866 to the fore. A further general aspect that has already been noted with regard 
too Article 86 is that it can be seen as a lex specialis of the useful effect doctrine 
inn that, contrary to the latter, Article 86 is limited to a closed set of government 
actions.11 Article 86 only concerns companies that have been granted 'special or 
exclusivee rights'. With regard to these companies the general rule of the useful 
effectt doctrine that member states must act loyally to the Community applies. 

Fromm a competition law perspective this brings with it the same problems 
thatt were also identified in relation to the useful effect doctrine. By simultane-
ouslyy regulating both member state as well as private party actions that have 
ann impact on competition difficult questions of causality as well as doctrinal 
problemss arise. To what extent, for example, can there be said to be freedom 
too compete and hence a possibility to restrict competition in the first place if a 
companyy has been given a statutory monopoly? Furthermore, who is responsi-
ble? ? 

Thesee problems are considered by some to be reflected in the text of Article 
866 itself. Article 86 has been noted for its 'clear obscurity' as opposed to the 
'obscuree clarity' of Article 31 EC.2 This is in turn reflected in the case law and 
legall  writing on Article 86 that is complex to say the least. Basically, Article 86 
reflectss the layout of any Community provision. In its first paragraph it contains 
aa wide-ranging prohibition whereas the second paragraph allows for a deroga-
tion.. Below we shall first look at Article 86(1) after which we wil l turn our atten-
tionn to Article 86(2). As a reading of Article 86 already shows, it is a so-called 
renvoirenvoi provision, which means that in itself it contains no substantive legality 
standard.. For this Article 86 relies on other Treaty provisions. Below, we shall be 
consideringg the application of Article 86(1) in connection with Article 82 simply 
becausee the vast majority of the case law on Article 86 concerns these two provi-
sions.. With regard to the derogation we wil l consider the application of Article 
86(2)) with both Article 82 and 81 EC. The latter has been included because of 
thee parallel with the useful effect doctrine. In looking at these provisions we will 
alsoo address the possibilities for an integration of environmental concerns. 

11 Cf. Opinion of A-G Jacobs in Case C-67/97, Albany, [1999] ECR 1-5751, para. 371. 
11 Opinion of A-G Tesauro in Case C-202/88, France v. Commission, [1991] ECR I-1223, para. 11. 
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12.22 Articl e 86(1) 

Accordingg to the first paragraph of Article 86 member states 
shalll  not enact or maintain any rule contrary to the Treaty with regard to public 
undertakingss and firms that have been granted special or exclusive rights. With 
regardd to the first paragraph of Article 86 a number of things may be noted. 
Forr one, it addresses the member states and not firms. In this respect, Article 
86(i)) prohibits any state measure with regard to an 'undertaking'. This means 
thatt the entity with regard to which the state measure is taken must exercise an 
economicc activity.3 This undertaking can be a 'public undertaking' or an under-
takingg to which Member states have granted 'special or exclusive rights'. The 
Commissionn has defined the concept of the public undertaking in the Transpar-
encyy Directive as4 

'any'any undertaking over which the public authorities may exercise directly or indi-
rectlyrectly a dominant influence by virtue of their ownership of it, their financial partici-
pationpation therein, or the rules which govern it'. 

Whatt matters, therefore, is control by the public authorities over the public 
undertaking.. A second category of undertakings is those firms that have been 
grantedd 'special or exclusive rights'. It is submitted that exclusive and special 
rightss are two different concepts.5 An exclusive right must by definition be 
limitedd to one beneficiary only. Special rights have been defined by the Commis-
sionn as those rights that are granted to a limited number of firms by a discre-
tionaryy decision on the part of the public authorities.6 According to A-G Jacobs, 
thee Court, in British Telecoms, adopted this definition.? On the basis of this 
rulingg he considers that a special or exclusive right must fulfi l four essential 
requirements.. The rights in question must 

 be granted by the authorities of a Member State, 
 be granted to one undertaking or to a limited number of undertakings, 
 substantially affect the ability of other undertakings to exercise the 
economicc activity in question in the same geographical area under 

33 See, supra, paragraph 7.4. 
44 Article 2 of Commission Directive 80/723 (Transparency), OJ1980 L195/35. See, on this concept, Case 

118/85,, Commission v. Italy, [1987] ECR 2599. The new Transparency Directive 2000/52 has not changed 

thiss definition, OJ 2000 L 193/75, Article 2(b). 
55 Case C-202/88, France v. Commission, [1991] ECR I-1223, paras. 44-46, acknowledged by the Commis-

sionn in, inter alia, the Transparency Directive, Directive 200/52, OJ 2000 L193/75, Article 2 (f) and (g). 
66 Article i(b) of Directive 94/46 (Satellite communication), OJ 1994 L 268/15. 
77 Opinion of A-G Jacobs in case C-475/99, Ambulanz Glöckner v. Landkreis Südwestpfalz (Ambulanz 

Glöckner),, [2001J ECR 8089, para. 86. 
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CHAPTERR 12 ARTICL E 86 

substantiallyy equivalent conditions, and 
 be granted otherwise than according to objective, proportional and non-
discriminatoryy criteria.8 

Inn Ambulanz Glöckner, the Court appears to have, grosso modo, adopted this test.9 

Itt may be remarked that the Court often takes the concepts of an exclusive and a 
speciall  right together without really distinguishing between the two.10 Further-
more,, the Sydhavnens Sten a[ Grus case shows the remarkable ease with which 
thee Court disregards the distinction between an exclusive and a special right. 
InIn this case the fact that a right was given to three companies did not keep the 
Courtt from classifying it as an exclusive right." 

Iff  we look at the text of Article 86 (i), it would seem that the government 
measuree with regard to the public or privileged undertakings should be a diffe-
rentt measure from the act whereby the exclusive or special right is granted. In 
otherr words an undertaking is first granted a special or exclusive right and only 
afterr that will state measures with regard to that company fall within the scope 
off  Article 86{i). However, later case law has shown that the Court considers it 
possiblee that the act whereby an exclusive or special right is granted and the 
statee measure within the meaning of Article 86(1) are actually identical.12 This 
meanss that the act itself whereby the exclusive or special right is granted may be 
'contraryy to the rules contained in this Treaty' 

AA final point to be noted is that Article 86 (i) of itself contains no substan-
tivee legality standard but rather refers to the other provisions of the Treaty in 
thiss respect. This is why Article 86 is always applied in connection with another 
provisionn of the Treaty. As special or exclusive rights correspond roughly with 
thee notions of, respectively, a monopoly and a legal oligopoly, it wil l not come 
ass a surprise that Article 86(i) has to this date primarily been used in connec-
tionn with Article 82.13 However, as the wording of Article 86(1) already shows, 
itt is a renvoi provision with regard to all the Treaty rules and particularly the 
non-discriminationn and competition rules. Below, we shall concentrate on the 
applicationn of Article 86(1) together with Article 81 and 82. 

88 Ibid., para. 87. 
99 Case C-475/99, Ambulanz Glöckner, [2001] 8089, para. 24. The Court did not explicitly repeat the first 

andd fourth requirement identified by the Advocate-General although it did address these in paragraph 

233 of its judgment. 
100 For this reason we shall, in the footsteps of Temple Lang, be referring to the companies benefiting from 

suchh exclusive or special rights as privileged companies without distinguishing between the two. 

""  Case C-209/98, Sydhavnens Sten «J Grus, [2000] ECR I-3743. paras. 53, 54. Cf. Whish 2001, p. 192. 
122 Cf. Faull & Nikpay 1999, p. 287, Akyürek-Kievits 1998, p. 25 et seq. 
1}}  Cf. Faull & Nikpay 1999, p. 282. 
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12.33 Articl e 86(1) in connection with Articl e $2 

Becausee by far most experience has been gathered with regard 
too the combined application of Article 86 and 82 we shall start by looking at 
thiss area of he case law. This combined application is fraught with difficulties as 
itt governs simultaneously member state actions as well as the abusive behav-
iourr of the firm. The difficult part consists of establishing a causal connection 
betweenn the grant of the special or exclusive right and the abuse. However, the 
Court'ss approach to establishing dominance is also not without difficulties. 

Inn a number of cases the fact that an exclusive or a special right existed was 
equatedd with the existence of a dominant position on that market."*  However, 
inn the more recent Sydhavnens Sten é[ Grus case the Court fortunately appears 
too have abandoned the automatism in this respect. The Court stressed the need 
too define the relevant product and geographical market in order to determine 
whetherr the privileged undertaking was in a dominant position.'5 However, in 
DeutscheDeutsche Post the Court reverted to its old habit of equating special or exclusive 
rightss with the existence of a dominant position for the privileged undertak-
ing.'6 6 

Whateverr may be of this, with regard to the application of Article 86 in 
connectionn with 82, the nettle is in establishing abuse. Essentially, this boils 
downn to whether or not there is a causal connection between the grant of the 
exclusivee or special right on the one hand and the abuse on the other. The Court 
almostt invariably starts its considerations in this respect by referring to the 
SacchiSacchi case in which it held that'7 

'Merely'Merely creating a dominant position by the grant of special or exclusive rights 
withinwithin the meaning of Article 90(1) [Now Article 86(1)] of the Treaty is not in itself 
incompatibleincompatible with Article 86 [Now Article 82] of the Treaty'. 

Thee rationale behind this is that Article 82 itself does not prohibit the exist-
encee of a dominant position so that the Treaty cannot prohibit member states 
fromm doing something that private parties can freely do. This reasoning, it is 
submitted,, is flawed for the simple reason that, ever since the entry into force 
off  the Merger Regulation, private parties cannot create a dominant position. 
Iff  firms are not allowed to concentrate if the result would be an undertaking 

'44 E.g. Case C-203/96, Dusscldorp, [1998] ECR I-4075, paras. 58 and 60. See for a critical view in this 

respect:: Buendia Sierra 1999, p. 153 et stq. en Vedder 2001 A, p. 112 ct seq. 
155 Case C-209/98, Sydhavnens Stcn «[ Grus, [2000] ECR I-3743, paras. 57-65. 

'66 ECJ joined cases C-147/97 and C-148/97, Deutsche Post v. Gesellschajifür Zahlungssysteme and Citicorp 

KartcnscrviccKartcnscrvicc (Deutsche Post), [2000] ECR I-825, para. 38. 
1717 Case 155/73, Sacchi, [1974] ECR 409, para. 14. 
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inn a dominant position, then why should member states be allowed to create 
dominantt positions? In fact, despite thee steadfast reference to the rule given in 
Sacchi,Sacchi, the Court's case law may be seen as calling into question the creation of 
thee dominant position (i.e. the grant itself of the exclusive or special right) as an 
actionn contrary to Article 82 in connection with 86(1). To explain this, we must 
lookk at the second part of the Court's constantly recurring considerations in this 
respect:respect:18 18 

'A'A member state is in breach of the prohibitions contained in those two provi-
sionssions [Articles 86(1) and 82] only if the undertaking in question, merely by exercising 
thethe exclusive rights granted to it, is led to abuse its dominant position or when such 
rightsrights are liable to create a situation in which that undertaking is led to commit such 
abuses'. abuses'. 

Thee Court's case law in this respect is not entirely consistent. However, a 
numberr of different doctrines can probably be discerned.̂ In Höfner ef Elser, the 
Courtt laid down the basis of the 'Fallow Field' doctrine.20 This case concerned 
Germann legislation that reserved the right to act as an intermediary with regard 
too employment services to the Federal Employment Office. This Office, however, 
wass not quite up to this task and as a result numerous agencies, such as that of 
Höfnerr and Elser, were set up and tolerated. According to the Court Articles 82 
andd 86(1) are infringed where a member state upholds an exclusive right with 
regardd to a company that is 'manifestly not in a position to satisfy demand'.21 A 
secondd line of cases concerns the conflict of interests. These cases concern the 
situationn where, for example, the privileged undertaking has both commercial 
activitiess as well as regulatory capacities with regard to the same market. In RTT 
v.. GB-Inno-BM, the Belgian authorities had given RTT, the public undertak-
ingg the power to lay down the technical specifications for telephone equipment 
ass well as the powers to supervise compliance by other companies with these 
regulationss while RTT itself sold telephone equipment.22 According to the Court 
thiss was2' 

188 E.g. Case C-209/98, Sydhavnens Sten «? Grus, [2000] ECR I-3743, para. 66. 

'99 Whish 2001, p. 198 et seq., Fall & Nikpay 1999, p. 292 et seq. 
200 Case C-41/90, Höfner «J Elser, [1991] ECR I-1979. This name was coined by Ritter, Braun & Rawlinson 

2000,, p. 764, See also: Whish who speaks of'manifest inability to meet demand' and Buendia Sierra 

whoo refers to 'the demand limitation doctrine', Whish 2001, p. 199, Buendia Sierra 1999, p. 163. 
211 Case C-41/90, Höfner tf Elser, [1991] ECR I-1979, para. 31. 

""  Case C-18/88, Régie des Télégraphes et des Telephones v. GB-Inno-BM (RTT v. GB-Inno-BM), [1991] ECR 

I-5941. . 
233 Ibid., para. 25. 
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'tantamount'tantamount to conferring upon it the power to determine at will  which terminal 
equipmentequipment may be connected to the public network, and thereby placing that under-
takingtaking at an obvious advantage over its competitors'. 

Thee Court held that such regulatory powers had to be carried out by an 
entityy that was independent from the company that was active on the market. 
Similarly,, in ERT, the Greek public broadcasting company produced its 
ownn programs but was also the only company that could retransmit foreign 
programs.244 As such there was a conflict of interests whereby ERT might be 
temptedd to discriminate in favour of its own productions and to the detriment of 
thee programs originating from abroad. 

Connectedd to the conflict of interests doctrine is the so-called 'extension of 
dominantt position-doctrine.15 According to this doctrine a privileged company 
withh a dominant on one market may not extent its monopoly position to a neigh-
bouringg but separate market.26 This doctrine was already known from the case 
laww on Article 82.27 The Court applied the extension of dominance test in an 
Articlee 86-setting for the first time in RTT\. GB-Inno-BM. In this case it held 
that28 8 

'[...]'[...]  the fact that an undertaking holding a monopoly in the market for the estab-
lishmentlishment and operation of the network, without any objective necessity, reserves to 
itselfitself a neighbouring but separate market, in this case the market for the importation, 
marketing,marketing, connection, commissioning and maintenance of equipment for connection 
toto the said network, thereby eliminating all competition from other undertakings, 
constitutesconstitutes an infringement of Article 86 [Now Article 82] of the Treaty.' 

Accordingly,Accordingly, where the extension of the dominant position of a public undertak-
inging or undertaking to which the State has granted special or exclusive rights results 
fromfrom a State measure, such a measure constitutes an infringement of Article go [Now 
ArticleArticle 86] in conjunction with Article 86 of the Treaty.' 

AA further interesting point in RTTv. GB-Inno-BM is the Court's statement that 
forr an infringement of Article 86 in connection with 82 to have taken place 
itt is not necessary for there to have been actual abused In one of the many 

244 Case C-260/98, Elliniki Radiophonia Tiléorassi A E and Panellinia Omospondia Syllogon Prossopikouv. 

DimotikiDimotiki etal. (ERT), [1991] ECR 1-2925, para. 37. 
255 Whish 2001, p. 200, Buendia Sierra 1999, p. 169. 
266 Case C-18/88, RTTv. GB-Inno-BM, [1991] ECR I-5941, para. 18. 
277 Case 311/84, Telemarketing, [1985] ECR 3261, para. 26. 
288 Case C-i8/88, RTTv. GB-Inno-BM, [1991] ECR I-5941, paras. 19 and 21. 
299 Ibid., paras. 23 and 24. 
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casess concerning the - at least among competition jurists - famous Port of 
Genua,, Merci convenzionali v. Siderurgica Gabrielli, the Court developed the 
casee law with regard Article 86 and 82 even further.30 In this case it held that 
thee privileged firm had committed several abuses.31 Interestingly, this case had 
nonee of the features that had led the Court to apply Articles 86 and 82 in earlier 
cases.. Thus, it has been concluded that the sheer number of and types of abuse 
committedd in this case could only have been the result of the dominant position 
conferredd upon the privileged company in question.32 This ever-stricter case 
laww reached its apogee in Corbeau where the Court seemed to have come to the 
conclusionn that the grant of an exclusive right of itself was contrary to Article 
86(1)) in connection with Article 82." In this case, the Court did not pause at 
establishingg whether or not abuse has taken place or even could take place but 
ratherr went straight on to the possibility of justifying the grant of the exclusive 
rightt on the basis of Article 86(2). Implicitly, the Court therefore seemed to 
havee come to the conclusion that insofar as Article 86(2) could not justify the 
statutoryy monopoly, the monopoly itself was contrary to Articles 86(1) and 82.34 

Thiss had been called the automatic abuse doctrine.35 In later cases, however, the 
Courtt has retreated from this automatic abuse doctrine and will require that the 
grantt of exclusive rights lead the privileged undertaking to abuse its position.36 

Havingg thus set out the basic doctrines that have been distinguished in the 
Court'ss case law, we shall now turn our attention to the application of Articles 
822 and 86{i) in an environmental setting. 

12.44 The application of Articl e 86(1) and 82 in an environmen-
tall  context 

Essentially,, there are two quite similar cases in this respect: 
DusseldorpDusseldorpi7i7 and Sydhavnens Sten # Grus)% Both cases came before the Court as 
aa result of a preliminary reference. In both cases, national authorities considered 

} °° Case C-179/90, Merci convenzionali porto di Genova SpA v. Siderurgica Gabrielli SpA (Merci convenzi-

onali),, [1991] ECR I-5889. 
311 Ibid., para. 18. 
322 Faull & Nikpay 1999, p. 295. 
333 Case C-320/91, Corbeau, [1993] ECR I-2533, paras. 13-16. 
344 Whish 2001, p. 200, 201. 
355 Buendia Sierra 1999, p. 173. 
366 Ibid., p. 176, or, as the author puts it in Faull & Nikpay: 'The pendulum swings back', Faull & Nikpay 

1999,, p. 298. 
377 Case C-203/96, Dusseldorp, [1998] ECR I-4075. 
388 Case C-209/98, Sydhavnens Sten *£ Grus, [2000] ECR I-3743. 
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thatt granting an exclusive right to treat a certain type of waste would be only 
wayy to guarantee a sufficient inflow of waste into an installation so as to ensure 
itss profitability. In Dusseldorp the installation operated by the privileged under-
takingg AVR featured a high tech rotary furnace that required a specific mixture 
off  different types of waste to operate optimally. To ensure that this inflow was 
sufficient,, the Dutch authorities granted AVR the exclusive right to treat certain 
categoriess of dangerous waste. This exclusive right was complemented by a 
prohibitionn to export those wastes without a permit granted by the Environment 
Minister.. Such a permit would only be granted if there was insufficient capac-
ityy in the Netherlands and where the treatment abroad was at least an equally 
highh standard as that offered by AVR. When the Dutch company Dusseldorp 
wantedd to exportt waste oil filters for treatment by the German company Factron, 
aa permit was refused because there was no shortage of capacity with AVR. Dus-
seldorpp appealed against this refusal to grant it a permit and pleaded that, inter 
alia,alia, it was contrary to Article 86 in connection with Article 82 EC. 

Inn the Sydhavnens Sten $, Grus case, there was a comparable situation. Under 
Danishh environmental law, local authorities are competent to issue regulations 
onn the collection and treatment of waste. This is why the Municipality of Copen-
hagenn issued in 1992 a regulation concerning, inter alia, the collection and treat-
mentt of non-hazardous building waste with a view to the recovery of that waste 
(19922 Regulation). The 1992 Regulation was issued following a regional plan, 
which,, in turn, was the direct result of a 1988 study that indicated that only a 
veryy small percentage of the waste emanating from the Copenhagen region was 
recovered.. This was considered a serious problem because this region produced 
onee third of all building waste, which amounted to 20 per cent of all waste 
producedd in Denmark. 

Too solve this problem, the Municipality considered it necessary to create a 
large-scalee recovery plant capable of recycling the large amounts of waste. This 
resultedd in the creation of the Graften recovery plant, operated by a company 
calledd RGS. In addition, the 1992 Regulation allowed Copenhagen to conclude 
contractss for the collection and recovery of building waste with only a limited 
numberr of business undertakings. In the end only RGS and two other firms 
weree awarded such contracts. This limi t on the number of firms allowed to 
collectt and recover the waste was deemed necessary to ensure that the Greften 
plantt and the other two firms received sufficiently large amounts of waste for 
themm to be profitable. In 1998 a new regulation replaced the 1992 Regulation. 
Thee new Regulation differs from the 1992 Regulation in that the export and 
importt of building waste falls outside the scope of the Regulation and therefore 
seemss to be free. 

Thee result of the system put in place by these Regulations was that the clai-
mantt in the national procedure, Sydhavnens, which has all necessary permits 
andd already processes building waste from other regions than Copenhagen, 
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iss excluded from collecting and processing waste originating in Copenhagen 
becausee the Municipality was unwilling to award it a contract. Sydhavnens 
appealedd against this refusal. In its appeal, Sydhavnens pleaded that the Regu-
lationss contravened, inter alia, Article 82 in connection with Article 86 EC 
becausee the Regulations kept it from offering its services on the market.39 

Withh regard to establishing whether or not the privileged undertaking 
occupiedd a dominant position in a substantial part of the common market the 
Court'ss approach already differs between the two cases. In the Dusseldorp case, 
thee Court took the short route to come to the conclusion that the privileged 
undertakingg AVR occupied a dominant position. According to the Court40 

'the'the grant of exclusive rights for the incineration of dangerous waste on the terri-
torytory of a Member State as a whole must be regarded as conferring on the undertaking 
concernedconcerned a dominant position in a substantial part of the common market.' 

Thiss may be contrasted with the approach the Court took in Sydhavnens Sten e£ 
Grus.Grus. In that case the Court left the decision on whether or not there was domi-
nantt position to the national judge but not without making clear that this was 
noo clear-cut matter. Firstly, the Court provided guidance as to how the relevant 
productt market and geographical market should be denned. In particular with 
regardd to the latter aspect of market definition, the Court hinted at the possible 
influencee of the national rules on the definition of the market.41 With regard to 
thee thus defined market the Court reminded the national judge of the necessity 
too establish that this area constitutes a substantial part of the common market.42 

Itt is submitted that the test adopted in Sydhavnens Sten <£ Grus is the correct, 
economicallyy sound, one whereas the DusseWorp-approach can be characterised 
ass legalistic. Moreover, the Court, by reiterating the need to correctly define the 
market,, explicitly refused to follow the Advocate-General. Advocate-General 
Légerr merely applied the Dusseldorp type of reasoning only to come to the 
conclusionn that it need only be established that the area over which the exclusive 
rightt extended was a substantial part of the common market.43 

AA dominant position, or any restriction of competition for that matter, can 
onlyy take place on a market. If no such market has been defined, all statements 
concerningg a restriction of competition can at best be called speculative. Despite 
thiss step in the right direction with regard to market definition, the Court in 

399 Sydhavnens also wanted to recycle building and construction waste, for which it had obtained the neces-

saryy permits from the municipal government. 
400 Case C-203/96, Dusseldorp, [1998] ECR 1-4075, para. 60. 
411 Case O2Q9/98, Sydhavnens Sten «f Grus, [2000] ECR I-3743, paras. 62 and 63. 
422 Ibid., para. 64. 
433 Ibid., opinion A-G Léger, para. 71. 
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SydhavnensSydhavnens Sten df Grus did not think it necessary to provide the referring judge 
withh any guidance as to the existence of a dominant position. Certainly, this 
questionn should not pose that many difficulties in a situation where one firm 
hass been granted an exclusive right. However, in the Sydhavnens Sten a[ Grus 
casee not one but three companies had been granted an 'exclusive' right. Moreo-
ver,, what should we think of the fact that the exclusive right 'should be recon-
sideredd upon expiry of the normal writing-off period of its plant at the Graften 
centre'' when considering dominance? 

Havingg addressed the question of dominance, the Court moved on to 
considerr whether the privileged undertakings had led to abuse their dominant 
positionn or whether the exclusive rights were liable to create a situation which 
thee privileged undertakings are led to commit such abuses. Again the two cases 
diverge.. In Dusseldorp the claimant wanted to export its waste to a German 
companyy but was kept from doing so by the Dutch regulations. According to the 
Courtt this44 

'[...]'[...]  has the effect of favouring the national undertaking [AVR] by enabling it to 
processprocess waste intended for processing by a third undertaking. It therefore results in a 
restrictionrestriction of outlets contrary to Article 90(1) [Now Article 86(1)] in conjunction with 
ArticleArticle 86 [Now Article 82] of the Treaty.' 

Thiss reasoning appears to be an application of the fallow field doctrine. 
However,, as Whish rightly points out, the Court seems to have gone a bit further 
thann it had in Höfher # Elser or any other case applying this doctrine.45 From 
thee facts stated in the Court's judgment, it does not appear that the privileged 
undertakingg in the Dusseldorp case, AVR, did indeed fail to satisfy the demand 
forr its services. A strict application of the fallow field doctrine in this case would 
havee meantt that for the doctrine to apply, the Dutch regulations, for example, 
wouldd have to preclude exports even in cases where AVR was unable to meet 
demand.. Indeed, in Dusseldorp, the privileged undertaking in question does 
nott appear to have committed any abuses (e.g. its prices were not excessive and 
thee quality of the treatment offered by it was at least equal to that offered by the 
Germann company Factron). The only action that infringed Articles 82 and 86(1) 
wass the fact that the Dutch government applied the Dutch regulations, an action 
inn which the privileged undertaking had no part. It is therefore submitted that 
thee Court applied the automatic abuse doctrine in Dusseldorp in the form of a 
so-calledd 'extended fallow field doctrine'.46 According to this extended fallow 

444 Case C-203/96, Dusseldorp, [1998] ECR I-4075, para. 63. 
455 Whish 2001, p. 198. 
44 This name indicates that the reasoning behind it is similar to that underlying thee fallow field doctrine 

{i.e.{i.e. the privileged undertaking precludes potential competitors from becoming active on the market for 

whichh the privileged undertaking has been granted an exclusive right) whereas it also recognises the 

factt that in Dusseldorp the Court has clearly gone beyond its ruling in Höfher £ Elser. 
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fieldfield doctrine, the mere fact that third undertakings are kept from offering 
competingg services due to the exclusive right, is already contrary to Article 86(1) 
inn conjunction with 82. Furthermore, the Court seems to have been aware of 
thiss broadening of the fallow field doctrine and immediately provided for the 
possibilityy of an objective justification by analogy to the doctrine of the exten-
sionn of a dominant position. In the paragraph 68 of Dusseldorp the Court holds 
thatt Article 86 in conjunction with Article 82 

'[,..]'[,..]  precludes rules [that] require [...]  undertakings to deliver their waste [...]  to 
aa national undertaking on which it has conferred the exclusive right to incinerate 
dangerousdangerous waste unless the processing of their waste in another Member State is of a 
higherhigher quality than that performed by that undertaking if WITHOUT ANY OBJECTIVE 

JUSTIFICATIONN [...]  those rules have the effect of favouring the national undertaking 
andand increasing its dominant position.'[Emphasis added] 

Thiss consideration is mysterious for several reasons. Firstly, the possibility of 
ann objective justification appears to add another escape route to Article 86 in 
conjunctionn with 82 alongside the possibility of a justification contained in 
Articlee 86(2). It is far from certain how the two relate to one another. Secondly, 
thee objective justification appears like a deus ex machina right at the end of 
thee Court's considerations without having been mentioned at all in any of the 
precedingg paragraphs. Thirdly, with regard to the fact that the Court speaks of 
ruless that have 'the effect of favouring the national undertaking and increasing 
itss dominant position' one may wonder how the dominant position in Dusseldorp 
cann be increased. In this respect it may be recalled that the privileged undertak-
ingg AVR enjoyed an exclusive right and thus found itself in a position of absolute 
dominance.. It would seem more correct to say that those rules have the effect 
off  ascertaining that the privileged national undertaking processes all waste and 
therebyy establish its dominant position. That this in itself may be contrary to 
Articlee 86(1) in conjunction with Article 82, as it would be under the extended 
falloww field doctrine, is confirmed by the Sydhavnens Sten e£ Grus case.. In this 
casee the Court considers that47 

'In'In that regard, it should be pointed out, first, that the grant of an exclusive right 
overover part of the national territory for environmental purposes, such as establishing the 
capacitycapacity necessary for the recycling of building waste, DOES NOT IN ITSELF CONSTI-

TUTEE AN ABUSE OF A DOMINANT POSITION.' [Emphasis added] 

Thiss consideration is important for two reasons. Firstly, it proves that the Court 
considerss it possible that the grant of an exclusive right does indeed of itself 

477 Case C-209/98, Sydhavnens Sten aj Grus, [2000] ECR I-3743, para. 68. 
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constitutee abuse of a dominant position. Interpreting this consideration as a 
meree repetition of the Court's standard reference to the rule given in Sacchi does 
nott make any sense because this consideration (as the words 'In that regard' 
show)) is actually the implementation of the preceding paragraph. In that preced-
ingg paragraph the Court summarised its case law according to which member 
statess may grant exclusive rights provided that the privileged firms do not abuse 
theirr dominant position or are not led to necessarily commit an abuse. Secondly, 
thee consideration that the grantor environmental purposes of an exclusive right 
doess not in itself constitute an abuse, seems to mirror the general interest excep-
tionn that exists with regard to the useful effect doctrine. The precise extent and 
impactt of this consideration remain, however, still rather uncertain. 

Thee Court's ruling in Dusseldorp may be contrasted with that in the Sydhav-
nensnens Sten el Grus case, where the claimant apparently relied on the Court's 
reasoningg in Dusseldorp to establish that abuse had taken place.48 

Ass wil l be recalled, in Dusseldorp, the undertaking that gave its name to the 
casecase wanted to exportt its waste to have it processed by the German company 
Factronn but was kept from doing so by the same rules that gave AVR its exclu-
sivee right. Essentially, Dusseldorp is therefore arguing that the exclusive rights 
keepp Factron, or any other company for that matter, from becoming active on 
thee market for the treatment of waste oil filters. This is reflected in the Court's 
conclusionss with regard to Article 86(1) and 82.49 

Inn Sydhavnens, the claimant itself wants to become active on the market for 
whichh the Danish authorities had granted an exclusive right. The Court initially 
appearss to leave the question of whether or not abuse had taken place or was 
likelyy to take place as a result of the exclusive rights unanswered by imme-
diatelyy moving on to Article 86(2) EC. However, at a later stage, and, since it 
hadd already concluded that Article 86(2) applied, as an obiter dictum, the Court 
neverthelesss considered that there was nothing in the documents before the 
Courtt to suggest that the exclusive right would necessarily lead the privileged 
undertakingss to abuse their dominant position.50 

However,, the Court's refusal in Sydhavnens Sten el Grus to apply the extended 
falloww field doctrine that it had just developed in Dusseldorp cannot be satisfac-
torilyy explained by the fact that in Sydhavnens Sten el Grus the claimant was a 
potentiall  competitor whereas Dusseldorp was itself a customer of the privileged 
undertaking.. Indeed, the (extended) fallow field doctrine presupposes that and 
inherentlyy departs from the possibility for competing firms to become active 
onn the market for which the privileged undertaking holds an exclusive right. 

488 Ibid., para. 72, the wording of which ('limiting outlets' and 'favouring the Greften centre to the detri-

mentt of competitors') closely follows that of paragraph 63 of the Dusseldorp case. 
499 Case C-203/96, Dusseldorp, [1998] ECR I-4075, paras. 62 and 63. 
500 fttf., para. 82. 
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Moreover,, as we have seen above, the logic that appears to underlie the Court's 
rulingg in Dusseldorp can apply also in the setting that occurred in Sydhavnens 
StenSten d Grus. 

Itt is, however, submitted that the change in the Court's approach between 
DusseldorpDusseldorp and Sydhavnens Sten e£ Grus can be explained by the facts of the 
cases.. With regard to establishing the existence of a dominant position, it must 
bee taken into account that the exact scope of the exclusive rights in Sydhav-
nensnens Sten a[ Grus was far from certain. For one, Sydhavnens and the Municipal 
governmentt could not agree on whether or not export of the wastes was allowed. 
Secondly,, the fact that three companies had been granted an exclusive right 
seemss to make answering the question whether there was dominant position 
evenn less straightforward. 

Similarly,, the outcome of the two cases as regards the abuse can probably 
alsoo be explained on the basis of the facts underlying the case even though 
thiss does not become clear from the Court's judgments themselves. Basically, 
Dusseldorpp wanted to export the waste oil filters to Germany. The processing 
theree by Factron was obviously at least just as expensive but probably cheaper 
thann that offered by AVR. Furthermore, the processing offered by Factron 
wass considered by the Netherlands authorities to be of at least an equally high 
qualityquality as that offered by AVR. However, to our (admittedly layman's) mind, 
thee process employed by Factron (separating the metal, plastic and paper parts, 
cleaningg these parts and reprocessing the waste oil) seems a bit more environ-
mentallyy friendly than that offered by AVR (incineration, or as it is also known 
euphemistically:: burning with energy recuperation). These facts, though 
unmentionedd in the judgment, are likely to have influenced the outcome of 
thee Court's decision in Dusseldorp. On the contrary, no such facts appear to be 
presentt in the Sydhavnens Sten e[ Grus case. So, even though the Court fails to 
mentionn this in its judgment, the lower quality of the services offered by the 
privilegedd undertaking could probably be taken to also underlie the extended 
falloww field doctrine. 

12.55 Articl e 86(2) in connection with Articl e 82 and 81 

Ass was already said in the introduction, a quick look at the 
secondd paragraph of Article 86 reveals that it can be used to set aside all other 
provisionss in the Treaty. Therefore, even if an undertaking is led to abuse its 
dominantt position by the grant of exclusive right, all is not lost. According to 
Articlee 86(2), the Treaty rules, and in particular the competition rules, apply 
onlyy insofar as this does not obstruct the performance, in law or in fact, of the 
particularr task assigned to an undertaking entrusted with the operation of 
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servicess of general economic interest.5' The final sentence of Article 86(2) adds 
thee proviso that the development of trade must not be affected to such an extent 
ass would be contrary to the interests of the Community. The relatively recent 
casee law of the Court has put this provision from its obscure place between the 
competitionn provisions right at the forefront of European law.52 Up til l Corbeau, 
Articlee 86(2)'s importance was considered to be minor but widening the scope 
off  the prohibition in that case (Article 86(1) in connection with 82) had to be 
accompaniedd by a corresponding widening of the derogation. Thus, the Court 
heldd that» 

'That'That provision [Article 86(1)] must be read in conjunction with Article [86(2)J'. 

Furthermore,, the new Article 16, though of limited legal value, certainly has 
focussedd political attention on the issue of the application of the Treaty rules 
onn companies that provide services of general economic interest. Moreover, the 
Charterr of Fundamental Rights of the European Union solemnly reaffirms the 
Union'ss respect for access to services of general economic interest.54 As we have 
statedd above, both provisions' legal importance may be doubted. For one, both 
Articlee 16 EC and Article 36 of the Charter apply without prejudice to Article 
86.. Furthermore, the Charter's status as a 'solemn declaration' is uncertain to 
sayy the least. It is therefore submitted that the importance of Article 16 resides 
primarilyy in its character of a political declaration.55 Finally, the Commission has 
issuedd a number of Notices concerning services of general importance.'6 

Essentially,, Article 86(2) contains four elements. Firstly, there must be a 
'servicee of general economic interest'. Secondly, a company needs to have been 
'entrusted'' with the operation of this service of general economic interest. 
Thirdly,, the rules in the Treaty shall not apply to this undertaking but only 'inso-
farr as this does not obstruct the performance of the particular task assigned 
too this undertaking'. Fourthly, Article 86(2) demands that 'The development 
off  trade must not be affected to such an extent as would be contrary to the 
interestss of the Community'. Before we pay closer attention to these four core 
elements,, two preliminary remarks need to be made. From the short outline of 

511 Below, we shall not be considering the second category of undertakings to which Article 86(a) refers, 

'undertakingss [...] having the character of a revenue producing monopoly' since these are of rather 

limitedd interest for the purpose of this study. See further on this concept: Buendia Sierra 1999, p. 286 et 

seq. seq. 
522 See further Buendia Sierra 1999, p. 273 et seq. 
533 Case C-320/91, Corbeau, [1993] ECRI-2533, para. 13. 
544 Article 36 of the Charter of Fundamental Rights of the European Union, OJ 2000 C 362/1. 
555 See further with regard to Article 16: Ross 2000. 
566 OJ 1996 C 281/4, °J 2 0 01 c l7l4-
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Articlee 86(2) it wil ll  be seen that it concerns undertakings only. Therefore, the 
samee remarks that were made with regard to the concept of an undertaking in 
generall  also apply here. Interestingly, the Court, in Albany, explicitly recognised 
thee connection between the concept of an undertaking and the applicability of 
Articlee 86(2).57 The Court considered that although certain obligations would 
renderr the services performed by the pension fund less competitive compared 
withh private pension insurers, those obligations were insufficient to justify the 
conclusionn that the activities of the funds were non-economic. Nevertheless, 
thesee same obligations could very play a role in the applicability of Article 86(2). 
Inn our opinion, explicitly recognising this nexus between, on the one hand, 
exceptionss to the concept of an undertaking and, on the other, Article 86(2) 
representss the first step in a process whereby the exceptions to the concept of an 
undertakingg are interpreted ever more narrowly.58 A second preliminary remark 
iss of a more general nature. As a derogation from the general rule, Article 86(2) 
iss subject to the same rule that applies to all Treaty provisions; it must be inter-
pretedd narrowly. Particularly with regard to Article 86(2) the width of which, as 
wass noted above, is clearly related to the scope of Article 86(1), it should be kept 
inn mind that the Court wil l always treat Article 86(2) as a derogation from the 
generall  rule. 

Thee concept of a service of general economic interest is a Community 
concept.. Notwithstanding this, the Court has always seemed receptive of 
nationall  ideas of what should constitute such a service. The precise content of 
thiss concept is unclear and should probably remain so in that it is a dynamic 
conceptt that should be flexible enough to accommodate developments in society. 
Too understand its application of Article 86(2), the Court's considerations in the 
Electricityy cases may be of interest.59 In, for example, the Dutch Electricity case 
thee Court considered that60 

'[...]'[...]  in allowing derogations to be made from the general rules of the Treaty 
inin certain circumstances, Article go(2) [Now Article 86(2)] seeks to reconcile the 
MemberMember States' interest in using certain undertakings, in particular in the public 
sector,sector, as an instrument of economic or fiscal policy with the Community's interest in 
ensuringensuring compliance with the rules on competition and the preservation of the unity 
ofof the common market.' 

577 Case C-67/96, Albany, [1999] ECR I-5751, para. 86. 
588 See further, supra, paragraph 7.4. 
599 Case C-157/94, Commission v. Netherlands (Dutch Electricity), [1997] ECR I-5699, C-158/94, Commission 

v.. Italy (Italian Electricity), [1997I ECR I-5789, C-159/94, Commission v. France (French Electricity and 

Gas),, [1997] ECR I-5815 and C-160/94, Commission v. Spain (Spanish Electricity), [1997] ECR I-5851. 

Hereafterr we shall refer to these cases as the 'Gas and Electricity Cases'. 
6 00 Case C-157/94, Dutch Electricity, [1997] ECR I-5699, para. 39. 
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Thiss consideration confirms the fact that essentially Article 86(2) EC is about 
competences.. Thus it seeks a balance between, on the one hand, member state 
competencee to regulate markets in order to reach certain policy goals and, on the 
otherr hand, Community competence to establish a common market with undis-
tortedd competition. If this is the rationale behind this provision, the concept of 
aa service of general economic interest must necessarily be an open one. Despite 
thiss open character, the outer limits of the concept may certainly be charted. 

Thee word 'service' is to be understood as a wider concept than that in Article 
500 EC. Indeed the provision of certain goods has also been considered as a 
servicee of general economic interest.61 Furthermore, the inclusion of the word 
'economic'' is of great interest for the purpose of this research because environ-
mentall  protection requirements are often considered to be of a non-economic 
nature.. Is it therefore safe to conclude that environmental objectives will neces-
sarilyy fall outside the scope of Article 86(2) EC? Quite the contrary is submit-
tedd to be true. Indeed, the Court has frequently omitted the word 'economic' in 
manyy judgments concerning this provision.62 Buendia Sierra has interpreted the 
Court'ss and the Commission's practice in this regard as follows. In his opinion, 
Articlee 86(2) EC is intended to accommodate economic means to attain certain 
non-economicc goals.6' Indeed, in its 1996 Communication on this subject, the 
Commissionn distinguishes between 'services of general interest' and 'services of 
generall  economic interest'.64 The Commission has maintained this in its 2000 
Communicationn on Services of General Economic Interest6' and in its Report to 
thee Laeken European Council.66 Essentially, the Commission appears to see the 
conceptt of 'services of general interest' as an overarching concept that encom-
passess both market and non-market services which are considered of general 
interestt and subject to specific public service obligations. The notion of 'services 
off  general economic interest', corresponds to this definition but applies only to 
'markett services'. Therefore, the Commission appears to base the distinction 
between,, on the one hand, services of general interest and, on the other, services 
off  general economic interest not on the objectives that are served with that fact 
thatt something is of general interest but rather on the nature of the activity 
withh regard to which the general interest-exception is invoked.67 The distinction 

11 E.g. the provision of electricity and gas {in case C-393/92, Gemeente Almelo et al. v. IJsselmij (Almelo), 

[1994]]  ECR I-1477, para 28, the Court considered electricity to be a good within the meaning of Article 

288 EC), cf. Case 0159/94, French Electricity and Gas, [1997] ECR I-5815. 
622 E.g. Case C-320/91, Corbeau, [1993] ECR I-2568, para. 16. 

55 Buendia Sierra 1999, p. 278. 
44 Commission Communication on Services of General Interest in Europe, Of 1996 C 281/4, Para- 2<5, 21. 
55 Commission Communication on Services of General Interest in Europe, OJ 2000 C 17/4, Annex II. 

Commission,, Report to the Laeken European Council, COM (2001) 598 final, Annex. 
77 Cf. Buendia Sierra 1999, p. 278. 
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betweenn market and non-market services would therefore, in the opinion of the 
Commission,, seem to coincide with the concept of an undertaking.68 

Ass has already been mentioned, the concept of a service of general economic 
interestt is a Community concept. Effectively, this means that it leaves member 
statess free to define what constitutes such a service whilst at the same time 
ensuringg that the Court remains the ultimate arbiter of whether or not a 
memberr state was right to do so. 

Ass forthcoming as the Court may be with regard to the question whether 
orr not a service is of general economic interest, when deciding if an undertak-
ingg has been entrusted with the operation of this service, the Court's approach 
tendss to be formalistic to say the least. In general, the Court wil l require an act 
inn the exercise of the public function by a public authority of a member state.69 

Furthermore,, this act has to be specific with regard to the privileged undertak-
ing.. The result of this act must be that the privileged undertaking is under 
certainn obligations with regard to the service of general economic interest.70 In 
CorbeauCorbeau the Court stated that postal delivery was a service of general economic 
interest t 

'[...]'[...]  consisting in the OBLIGATION to collect, carry and distribute mail on behalf 
ofof all users throughout the territory of the Member State concerned, at uniform tariffs 
andand on similar quality conditions, irrespective of the specific situations or the degree of 
economiceconomic profitability of each individual obligation.'7'[Emphasis added] 

InIn the French Electricity and Gas case, the Court clearly indicated the necessity of 
aa link between the obligation for the privileged undertaking and the public act 
withh regard to that undertaking.72 General requirements that must be fulfilled 
byy alll  entities that are active on a certain market will not result in an undertak-
ingg being entrusted with observing that these requirements are observed.73 

Therefore,, the Court considered that the obligations regarding environmental 
protectionn and regional policy could only be taken into account in this respect 'if 
thosee obligations are specific to those undertakings and to their business'.74 

Ass regards the specificity of the obligations that must concern the undertak-
ingg for it to have been entrusted with the performance of a service of general 
economicc interest, the GVL case is also of interest.75 In this case, GVL, which is 

688 Commission Communication on Services of General Interest in Europe, OJ 2000 C 17/4, para. 28. 
699 Case C-159/94, French Electricity and Gas, [1997] ECR I-5815, para. 65. 
700 Cf. Whish200i, p. 203. 
711 Case C-320/91, Corbeau, [1993] ECR I-2568, para. 15. 
722 Case C-159/94, French Electricity and Gas, [1997] ECR I-5815, para. 66. 
733 Ibid, paras. 68, 69. 
744 Ibid. para. 69. 
755 Case 7/82, Gesellschaft zur Verwertung von Leislungsschutzrechten v. Commission (GVL), [1983] ECR 483. 
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thee only copyright management company in Germany, sought to rely on Article 
86(2).. In this respect it relied on the German Copyright and Related Rights 
Managementt Act.76 According to this Act, copyright management compa-
niess must, inter alia, be officially authorised, are subject to monitoring by the 
Germann Patent Office and are obliged to conclude certain management agree-
ments.. Despite these obligations imposed on GVL by the Act, the Court consid-
eredd that:77 

'[...]'[...]  the German legislation does not confer the management of copyright and 
relatedrelated rights on specific undertakings but defines in a general manner the rules 
applyingapplying to the activities of companies which intend to undertake the collective exploi-
tationtation of such rights. 

EvenEven if it is true that the monitoring of the activities of such companies as 
providedprovided for by that law goes further than the public supervision of many other 
undertakings,undertakings, that is however not sufficient for those companies to be included in 
thethe category of undertakings referred to in Article 90(2) [Now Article 86(2)] of the 
Treaty.' Treaty.' 

Thee conclusion must therefore be that the mere fact that legislation imposes 
extraa strict requirements on a company because that undertaking exercises a 
particularr activity is insufficient for this company to be entrusted within the 
meaningg of Article 86(2). 

Thee third core element of Article 86(2) essentially involves a proportionality 
test.. It declares the rules in the Treaty applicable only in so far as this does not 
obstructt the performance of the special task. The words 'in so far'' indicate that 
thee attention now turns to the question of whether or not is necessary to exempt 
aa certain company from the application of the Treaty rules. A very considerable 
amountt of literature and case law has been produced on the subject of propor-
tionality.788 We wil l therefore have to confine ourselves to justt indicating the basic 
outliness of the principle's application within Article 86(2). 

Inn Corbeau, the Court considered that:79 

'The'The question which falls to be considered is therefore the extent to which a restric-
tiontion on competition or even the exclusion of all competition [...]  is necessary in order 
toto allow the holder of the exclusive right to perform its task of general interest and in 
particularparticular to have the benefit of economically acceptable conditions'. 

77 Gesetz iiber die Wahrnehmung von Urheberrechten und verwandten Schutzrechten. 
777 Case 7/82, GVL, [1983] ECR 483, paras. 31,32. 
77 See, also for further references, Buendia Sierra 1999, pp. 300-341. 
799 Case C-320/91, Corbeau, [1993] ECR 1-2568, para. 16. 
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Thee Court then went on to state that an analysis of proportionality should start 
fromm the premise that the privileged firm should be able to compensate the loss 
generatedd in non-profitable sectors with the profits made in other sectors. In 
short,, the Court considered that such companies should be able to cross-subsi-
disee and that, in turn, would require keeping out the cherry pickers.80 

Inn the later French Electricity and Gas case, the Court was able to further 
developp its case law with regard to the question of what constitutes 'economically 
acceptablee conditions'. In that case the Commission argued that Article 86(2) 
couldd apply only when 'the economic viability of the undertaking itself would be 
threatened'.811 The Court agreed with the Commission that, being a derogation, 
Articlee 86(2) was to be interpreted narrowly. However, the Court did not put 
thee bar as high as the Commission had done. According to the Court, it would 
bee sufficient if the applicability of the Treaty rules would 'obstruct the perform-
ance,, in law or in fact, of the special obligations incumbent upon that undertak-
ing'.. In this respect the Court explicitly pointed out that it would not be neces-
saryy for the viability of the undertaking to by jeopardised.82 Moreover, recent 
casee law of the Court suggests that the Court is applying a proportionality test 
thatt leaves moree room for the national authorities to restrict competition if this 
iss necessary to ensure the fulfilment of the task of general economic interest.8' 

Thee fourth and final element of Article 86(2) only adds to obscurity of 
thee already enigmatic Article 86. Buendia Sierra extensively charts the (early) 
discussionss among scholars with regard to the meaning of the second sentence 
off  Article 86(2).84 A first questions that had to be answered was whether the 
secondd sentence contained a norm that was independent from that in the first 
paragraph.. This could have important consequences as it was accepted that the 
defencee of the Community's interests is clearly a task for the Commission. Inter-
pretingg the first and second sentence as a whole, would therefore effectively rule 
anyy direct effect for Article 86(2). 

Thee Court, it is submitted, has not done much to clarify the meaning of this 
lastt sentence. Most probably it is littl e more than a clarification of the propor-
tionalityy test contained in the first sentence and therefore devoid of any legal 
meaningg independent of the first sentence.85 In the French Electricity and Gas 
casee the Court considered whether or not this final criterion was fulfilled so that 
Articlee 86(2) could apply. In this case the Commission had argued that relin-
quishingg the exclusive import and export rights of the French Gas and Electri-

800 Ibid., paras. 17,18 
811 Case C-159/94, French Electricity and Gas, [1997] ECR 1-5815, para. 52. 
822 Ibid., para. 59. 

55 Cf. Jones & Sufrin 2001, p. 445. 

**  Buendia Sierra 1999, p. 341 et seq. 
55 Buendia Sierra 1999, p. 351, 352 and Blum & Logue 1998, p. 35, 36. 
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cityy monopolists would make it possible and foster the development of trade in 
thee interest of the Community.86 According to the Court, merely stating this was 
insufficientt in order to prove that the French government had failed to fulfi l its 
obligationss under the Treaty. 

Whatever,, may be of this, the fact remains that since the Gas and Electricity 
cases,, the Court has consistently omitted any reference to this element of Article 
86(2).. As we shall see below, the Court has, in a number of recent preliminary 
rulingss where it acknowledged the applicability of Article 86(2), not addressed 
thiss fourth element at all. With regard to the fourth element the following 
concludingg remarks may be made. As the law stands at the moment, the Court 
doess not attach any particular weight to the last sentence. Rather it appears to, 
ass some have argued, consider it to be nothing more than a repetition of the 
proportionalityy criterion in the first sentence specially designed for those occa-
sionss where the Commission wants to use Article 86 to liberalise certain sectors 
off  the industry. In these cases, where the Commission acts pursuant to Article 
86(3)) or, as happened in the Gas and Electricity cases, Article 226 in conjunc-
tionn with Article 86, the Commission is under an obligation to show that it is 
defendingg the Community's interests. This would explain why the Court has not 
referredd to this element on a single occasion in a case that came to it through a 
preliminaryy reference. 

Noww that the basic requirements for the applicability of Article 86(2) have 
beenn outlined, let us now look at the consequences that arise from the applica-
tionn of Article 86(2) to an undertaking. In this respect, we must first conclude 
thatt Article 86(2) is directly effective.87 As a result, national courts may decide 
onn whether or not it applies. If it considers that Article 86(2) is applicable, the 
resultt is, as the wording of this provision shows, that the firm in question is no 
longerr 'subject to the rules contained in this Treaty, in particular the rules on 
competition'.. With regard to the combined application of Article 82 and 86, this 
meanss that even if the privileged undertaking abuses its dominant position, 
Articlee 82 wil l not be of any help to end these abuses in so far as the exclusive 
rightss are necessary for the fulfilment of the task of general economic impor-
tance.. Article 82 wil l simply not apply. 

Itt is submitted that much the same holds true with regard to Article 81. 
Ass we have seen above, Article 81(1) may only be declared inapplicable by the 
Commission.. Regulation 17 has conferred this exclusive competence upon it.88 

Ass a Treaty exception, Article 86(2) is hierarchically higher than the rule laid 

Casee C-159/94, French Electricity and Gas, [1997] ECR 1-5815, para. in. 
77 Case 66/86, Ahmed Sated Flugreisen et al. v. Zcntralc zur Bek&mpfung Unlauteren Wettbewerbs (Ahmed 

Saeed),, [1989] ECR 853, para. 53. 

Articlee 7(1) of Regulation 17 of 1962. Note that this competence will disappear as a result of the direct 

applicabilityy of Article 81(3) after the entry into force of Regulation 1/2003, see> mpra, pargraph 8.9. 
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downn in Regulation 17. As such the mere fact that Article 81 applies should 
nott stand in the way of a national judge or the Court declaring Article 81 as a 
wholee inapplicable by virtue of the fact that Article 86(2) applies. Therefore, the 
applicabilityy of Article 86(2) removes the need to notify an agreement in order to 
obtainn an exemption. The Court appears to have confirmed this in Almelo.89 

Thiss is an important observation with regard to useful effect doctrine. 
Inn Chapter 11 and the introduction to this chapter above, we have noted that 
Articlee 86 can be seen as the lex specialis compared to the lex generalis of the 
usefull  effect doctrine. In this regard we have further observed that an excep-
tionn or justification with regard to Article 86 should have a counterpart in the 
usefull  effect doctrine.90 Moreover, these exceptions should be comparable both 
substantivelyy as well as procedurally. From a substantive perspective, the general 
interestt exception appears to fit  in nicely with Article 86(2). From a procedural 
pointt of view, the main procedural aspects of the general interest exception to 
thee useful effect doctrine should mirror those of Article 86(2). In this respect, 
thee effects of the applicability of the general interest exception and Article 86(2) 
shouldd be identical. Therefore, since the applicability of Article 86(2) renders it 
unnecessaryy to notify the underlying agreement for an exemption, it is submit-
tedd that the applicability of the general interest exception should have the same 
consequences.. Having thus set out the basic elements of Article 86(2), we may 
noww turn our attention to the application of this provision in an environmental 
context. . 

12.66 The application of Articl e 86(2) in an environmental 
context t 

Ass already became clear in Part One of this book, environmen-
tall  costs often represent so-called external costs. Therefore, many 'environmen-
tall  services' (such as the environmentally friendly treatment of waste) will be 
difficul tt to perform under market circumstances. This, in connection with the 
factt that the authorities will often consider it very important to ascertain a high 
levell  of environmental services, has led many authorities to create 'environ-
mentall  monopolies'. Below, we shall look at a number of such environmental 
monopoliess and in particular the application of Article 86(2) to these monopo-
lies.. Furthermore, we shall also be addressing the effects on Article 86(2) of 
'environmentallyy unfriendly monopolies'. 

899 Case C-393/92, Almelo, [1994] ECR I-1477, para. 50. Cf. Blum & Logue 1998, p. 94. However, Buendia 

Sierraa appears reticent in this respect, Buendia Sierra 1999, p. 360. 
900 Supra, paragraph 11.3. 
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Thee first reference to Article 86(2) in a case that involved environmental 
protectionn requirements, is to be found in the Inter-Huiles case.91 This case 
concernedd the legality of a French scheme for the collection and treatment of 
wastee oils according to which waste oils would have to be collected and treated 
byy a limited number of designated undertakings within a certain territory. 
Onee of those designated undertakings was the Syndicat. The Syndicat started 
proceedingg against Inter-Huiles for having violated its collection and treatment 
monopoly.. In these proceedings, Inter-Huiles challenged the compatibility of 
thiss scheme with the EC Treaty. Since the Syndicat essentially was in a monop-
olyy position, both parties invoked Article 86. 

Inn this case Article 86(2) did not make it beyond the Advocate-General's 
opinion.. In her opinion, Rozés considered that it that the firm in question, the 
Syndicat,, could probably be taken to have been entrusted with the performance 
off  a task of general economic interest. However, she considered the French 
schemee in question was not necessary to ensure the fulfilment of this task.92 

Thee Court did not address any of the substantive issues of Article 86 but 
confinedd itself to stating that Article 86(2) could not create individual rights that 
thee national courts must protect.93 

Articlee 86 played a similarly minor role in the Vanacker case.94 This case 
concernedd the same French scheme that gave rise to the Inter-Huiles case. This 
time,, two Belgians, Vanacker and Lesage were accused of having collected and 
transportedd waste oils within the meaning of the French legislation, however 
withoutt having obtained the necessary permits. Again, only the Advocate-
Generall  considered whether Article 86 could apply. According to Advocate-
Generall  Lenz, Article 86(2) was irrelevant since the measure at hand, the 
creationn of regional collection and treatment monopolies by the state, was 
unconnectedd with any behaviour by an undertaking.9!1 This time the Court does 
nott address Article 86 at all. 

Thiss silence with regard to Article 86(2) changed with the Almelo case.96 

Thiss case concerned, inter alia, the applicability of Article 86(2) to a scheme that 
prohibitss a local electricity distributor from importing electricity. In this case 
thee regional electricity distributor, IJsselmij, had prohibited the local distributor, 
thee municipality of Almelo, from importing electricity. With regard to IJsselmij, 
thee Court observed that it had been entrusted with the performance of a task of 

911 Case 172/82, Syndicat National des Fabricants Rajfinturs d'Huile de Graissage et al. v. Groupement d'Intérêt 

ÉconomiqueÉconomique 'Inter-Huiles'et al. (Inter-Huiles), [1983] ECR 555. 
922 Ibid., opinion of A-G Rozés, at p. 581. 
933 Ibid., para. 15. 
944 Case C-37/92, Criminal proceedings against José Vanacker et al. (Vanacker), [1993] ECR I-4947. 
955 Ibid., opinion of A-G Lenz, para. 40 and 41. 
9 66 Case C-393/92, Almelo, [1994] ECR 1-1477. 
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generall  economic interest (the supply of energy in sufficient quantities to meet 
demandd at any given time, at uniform tariff rates and on terms which may not 
varyy save in accordance with objective criteria applicable to all customers). As a 
result,, the Court held that97 

'Restrictions'Restrictions on competition from other economic operators must be allowed in so 
farfar as they are necessary in order to enable the undertaking entrusted with such a task 
ofof general interest to perform it. In that regard, it is necessary to take into considera-
tiontion the economic conditions in which the undertaking operates, in particular the 
costscosts which it has to hear and the legislation, PARTICULARLY CONCERNING THE 

ENVIRONMENT,, to which it is subject.' [Emphasis added] 

Evenn though Almelo does not concern an environmental monopoly; it is very 
significantt for the purpose of this study because the Court here explicitly takes 
intoo account environmental considerations as part of the proportionality test 
underr Article 86(2). If, in deciding whether an electricity distribution company 
cann rely on Article 86(2), environmental requirements play a role, then, it is 
submitted,, such requirements should be of even greater importance in deter-
miningg the proportionality in connection with an environmental monopoly. 
This,, of course, subject to the proviso that such an environmental monopoly is 
consideredd to constitute a task of general economic importance. 

Whetherr or not environmental services could constitute services of general 
economicc importance within the meaning of Article 86(2) was considered in 
thee Dusseldorp case. As was set out above, the Court considered that the Dutch 
governmentt had acted contrary to Article 82 in connection with Article 86(1) 
byy conferring the exclusive right to process certain types of waste on AVR. The 
Courtt then went on to consider whether Article 86(2) could be relied upon.98 

Thee Dutch government had pleaded that the exclusive right was necessary to 
ensuree a sufficiently large flow of waste to AVR. This was considered impor-
tantt because the rotary furnace that AVR uses to treat the dangerous wastes 
apparentlyy needs a rather specific blend of waste in order to operate effectively. 
Should,, therefore, the amount of waste oil filters be insufficient, then AVR 
wouldd have to buy a replacement fuel, which would increase its operating costs 
andd thus jeopardise its profitability.99 

Thee Advocate-General in the Dusseldorp case, Jacobs, considered it unne--
cessaryy to address the applicability of Article 86 in great detail.100 As such he 

977 Ibid., para. 49. 
988 Case C-203/96, Dusseldorp, [1998] ECR I-4075, para. 64. 
999 Ibid., para. 66, from the report of the hearing it appears that the Netherlands government considered 

thiss issue to be unimportant as well, para. 77. 
1000 Ibid., opinion of A-G Jacobs, para. 98. 
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confinedd himself to indicating that in his opinion 'a waste management func-
tionn might well be said to constitute a service of general economic interest'.101 

Furthermore,, he also considered it likely that AVR was actually 'entrusted' with 
thee performance of this service of general economic interest. Since he consid-
eredd them to be questions of a factual nature, he left the final word on this to the 
nationall  judge. 

Similarly,, Jacobs restricts himself to indicating the basic tenor of the Court's 
judgmentss with regard to the proportionality test.102 Having repeated the Nether-
landss government's economic profitability argument, he concludes that it is for 
thee government to show to the satisfaction of the national judge that there are no 
alternativee means by which the objective cannot be achieved equally well.IO} 

Thee Court was even less forthcoming with regard to Article 86(2) when it 
consideredd that104 

'Even'Even ifAVR's task could constitute a task of general economic interest, however, 
itit  is for the Netherlands Government [...J to show to the satisfaction of the national 
courtcourt that that objective cannot be achieved equally well by other means.' 

Thee Court hardly conceals its scepticism in this respect. Firstly, it doubts 
whether,, as Jacobs called it, the waste management function could qualify 
ass a task of general economic interest. Secondly, the Court does not leave the 
impressionn of being completely convinced by the economic profitability reason-
ingg brought forward by the Netherlands. Apparently, the Court's scepticism was 
alsoo apparent to the national judge, the Raad van State (Council of State). In a 
shortt and straightforward judgment, the Council did littl e more than repeating 
thee Court's considerations in this respect only to come to the conclusion that the 
governmentt had not convinced it of the necessity of the measure.105 

QuelleQuelle surprise, when the Court pronounced its judgment in the Sydhavnens 
StenSten si Grus case. As we have seen, the differences in the Court's approach with 
regardd to Article 86(1) and 82 can probably be explained on the basis of the diffe-
rentt facts of the two cases.106 Probably much the same holds true with regard to 
thee differences in the Court's approach to Article 86(2) in both cases. However, 
again,, these differences in the facts are nowhere mentioned in the judgments 
themselves. . 

1011 Ibid., opinion of A-G Jacobs, para. 103. 
Ioaa Ibid., opinion of A-G Jacobs, para. 106-108. 
1033 Ibid., opinion of A-G Jacobs, para. 108. 
1044 Ibid., para. 67. 
1055 Afdeling Bestuursrechtspraak Raad van State 28 January 1999 in Case No. E03.95.0106-A, AB 1999,154. 
100 And the fact that the representative of the Netherlands government apparently thought the issues 

concerningg Article 86(2) EC of littl e importance. 
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SydhavnensSydhavnens Sten e[ Grus' first surprise is to be found in paragraph 75 of the 
judgment,, a consideration that merits quotation in full. 

"The"The management of particular waste may properly be considered to be capable 
ofof forming the subject of a service of general economic interest, particularly where the 
serviceservice is designed to deal with an environmental problem.' 

Gonee is the reticence that pervades the Dusseldorp case. The Advocate-General 
inn the Sydhavnens Sten <£ Grus case did not get beyond repeating the Court's 
considerationss in the Dusseldorp case107 whilst, admittedly, adding a few criti-
call  remarks.'08 The full Court (as opposed to the sixth chamber in Dusseldorp) 
madee a 180-degree turn compared to Dusseldorp. The statement by the Court, 
evenn though it is couched in cautious terminology, is clear and straightforward: 
environmentall  management services constitute services of general economic 
interest.. The last part of the above consideration seems somewhat nonsensical 
inn that it is very difficult to imagine a waste management function that is not 
'designedd to deal with an environmental problem'. It is therefore submitted that 
thee Court seems to have wanted to make it clear beyond doubt that it were the 
environmentall  protection requirements in this case that led the Court to this 
conclusion. . 

SydhavnensSydhavnens Sten # Grus holds a second surprise when it comes to the propor-
tionalityy test adopted by the Court. The exclusive rights in the Sydhavnens Sten 
e[[  Grus case were granted for much the same reason as those in the Dusseldorp 
case:: to ensure profitability or economic viability. Admittedly, the reasoning of 
thee Danish authorities was a bit more straightforward than that employed by the 
Netherlandss government. In Sydhavnens Sten e[ Grus it was simply argued that 
aa high-capacity centre needed to be set up to ensure sufficient recycling capac-
ityy and thus a high degree of recycling. Logically, a high-capacity centre needs a 
largee flow of waste to operate profitably.109 The Danish authorities thus avoided 
thee somewhat strenuous reasoning employed by the Dutch government. The 
reasoningg employed by the Netherlands government hinged on the need to buy 
moree expensive replacement fuels. Thereby an extra element is added to estab-
lishh the causal connection between the profitability on the one hand and need to 
ensuree sufficient inflow of waste on the other hand. Thus the profitability argu-
mentt of the Dutch authorities was less direct. However, the mere fact that the 
profitability-typee of reasoning in the Dusseldorp was less direct, does not detract 
fromm the underlying logic which is that to ensure profitability it is sometimes 
necessaryy to ensure a large flow by means of an exclusive right. Indeed, the 

1077 Case C-209/98, Sydhavnens Sten aj Grus, [2000] ECR I-3743, opinion of A-G Léger paras. 105 and 106. 
1088 Ibid., opinion of A-G Léger, para. 104. 
I O99 Ibid., para. 78. 
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Courtt in the Sydhavnens Sten & Grus case accepted precisely this argument."0 

However,, as wil l be shown below, the profitability reasoning used in Dusseldorp 
hass quite a different environmental impact from that used in Sydhavnens Sten ét 
Grus. Grus. 

Inn any case should it be noted that the Court does not accept the profitability 
reasoningg unqualifiedly. The Court clearly indicates in Sydhavnens Sten si Grus 
thatt it also considered it important that the exclusive right was granted only for 
thee duration of the amortisation period of the installations."1 

How,, then, are we to explain the 180 degree turn in the Court's case law that 
occurredd in Sydhavnens Sten & Grus? Again, it is submitted that the environ-
mentall  facts of the case have been, though implicitly, decisive. In her case note 
onn the Dusseldorp case, Denys concludes by stating that"2 

'[...]'[...]  whether it is right to state that Dusseldorp has surrendered the environment 
toto the merciless commercial logic of the internal market ultimately depends on the 
finalfinal word of the Raad van State [...]' 

Ass was said above, the case was already decided when the Court gave its sceptical 
considerationss on the applicability of Article 86(2). The Raad van State merely 
'gott the hints'. We may, however, wonder whether the 'merciless commercial 
logic'' that Denys fears so in her case note is actually such a bad thing. The fact 
iss that the processing by Factron was of at least an equally high quality and at a 
lowerr cost. In Dusseldorp, the merciless commercial logic would rather appear to 
actuallyy work in favour of environmental protection. In Sydhavnens Sten «J Grus, 
thee Court rightly recognised that in order to create a market, temporary exclusive 
rightss may be necessary. After such a market is established, the commercial 
logicc will force the market participants to make their best effort at providing 
environmentall  services at the lowest possible price."3 

Furthermore,, the different treatment of the profitability arguments brought 
forwardd in Dusseldorp and Sydhavnens can probably also be explained on the 
basiss of the environmental impact."4 In Dusseldorp the Dutch government 
effectivelyy sought to attain a cross subsidisation between waste that is diffi -
cultt to incinerate and waste that is highly flammable. The highly flammable 
oill  filters that Dusseldorp wanted to export were needed in order to make the 

1100 Ibid., para. 80. See, however, for a critical view of the necessity of the exclusive rights: Van Rossem & 

Vedderr  2000, p. 216. 
1111 Ibid., para. 79. 
1122 Denys 1999, p. 30. 
1133 Naturally, a minimum level of environmental protection has to be ascertained but exclusive rights are 

nott the way to do this. 
1144 See also Vedder 2003. 
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rotaryy furnace of AVR operate most effectively because other wastes incinerated 
wouldd not burn as well thus leading to more and more dangerous incineration 
residues.. Moreover, the oil filters were also necessary in order to ensure the 
profitablyy because primary fuels would have to be bought in the absence of oil 
filtersfilters for the other, less flammable wastes, to be incinerated anyway. This type 
off  profitability reasoning can thus be called a 'cross subsidisation profitability' in 
that,, essentially the relatively low costs of incineration of one type of waste (e.g. 
oill  filters) are used to cross subsidise the relatively high costs of incineration of 
anotherr type of waste (e.g. the no so flammable waste). 

Wee may contrast this with the profitability that the Copenhagen municipal 
governmentt sought to achieve in Sydhavnens Sten oj Grus. In the case of the 
Greftenn recycling centre, the profitability was the result of the high capacity. The 
sheerr volume of building and construction waste handled in that centre, reduced 
thee costs to such an extent that the initial investments could be recouped. This 
typee of profitability argument can be characterised as an 'economies of scale 
profitability'. . 

Iff  we compare both types of profitability reasoning from an environmental 
perspectivee it becomes clear that the cross subsidisation profitability actually 
leadss to a distortion of the waste treatment costs to the detriment of waste that is 
relativelyy cheap to treat. In Dusseldorp, the oil filters were used to cross subsidise 
thee incineration of dangerous wastes that were less flammable. This cross-subsi-
disationn directly runs counter to the polluter pays principle and is for that reason 
alreadyy environmentally objectionable. If a given type of waste is so dangerous 
thatt incineration is the only acceptable method of disposal and this is difficult 
becausee the waste is inflammable, the disposal costs should be so high as to 
constitutee an effective incentive to reduce the production of this type of waste. 
Thee economies of scale profitability that lay at the foundations of Sydhavnens 
StenSten af Grus has no such environmentally unfriendly distorting effects. 

Finally,, in both the Dusseldorp and Sydhavnens Sten ei Grus case the Court 
doess not address the fourth element of Article 86(2) that trade must not be 
affectedd to an extent that is contrary to the Community's interests. The impor-
tancee of this criterion, in general and in an environmental context, therefore 
remainss uncertain. 

InIn sum, Article 86(2) can now save the day for environmental monopolies. 
Sincee its effect is to basically remove such a monopoly from the scope of the 
Treatyy provisions altogether, such companies and the governments granting 
themm special or exclusive rights need not worry about, among others, Article 
81,, 82 and 87 EC. The other way around, it may be wondered what the effect on 
thee application of Article 86(2) is if the public undertaking is environmentally 
unfriendly.. In this respect two different cases must be discerned. The easier of 
thee two is the case where the authorities or the public undertaking itself rely 
onn Article 86(2) because of the environmental task of the public undertaking. 
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Iff  such an 'environmental monopoly' turns out to be not so environmentally 
friendly,, then we are likely to see a repetition of the (Court's proportionality 
reasoningg in) the Dusseldorp case. The Court wil l simply not consider the disap-
plicationn of the Treaty rules to be necessary in order to ensure the environmen-
tall  task. The other case is slightly more difficult and involves the situation where 
aa public undertaking has a non-environmental task the exercise of which leads 
too damage to the environment. An example of such a situation would be an 
authorityy that refuses to allow a new electricity generator using a new environ-
mentallyy friendly production process to become active on the market because 
itt has granted an exclusive right to an existing producer that uses an environ-
mentallyy unfriendly production method. The proportionality reasoning in the 
DusseldorpDusseldorp case is not likely to apply simply because the privileged undertaking 
wass not awarded that position because of environmental objectives. However, 
thee Almelo case may be of relevance. In that case, the Court took into account, 
amongg others, the environmental obligations that an electricity-producing firm 
wass under in assessing the proportionality of the exclusive rights. However, in 
casess where the privileged undertaking is not even indirectly under any envi-
ronmentall  obligations, the situation becomes more difficult. In these cases, the 
wordingg of Article 86(2) together with the fact that it is directly effective and 
thereforee not the sole dominion of the Commission would probably rule out a 
negativee role for environmental concerns. If the task assigned to the privileged 
firmfirm in no way encompasses any environmental aspects, than these remain 
outsidee the Article 86(2) equation altogether as the only test laid down in Article 
86(2)) is whether the disapplication of the Treaty rules is necessary for the fulfil -
mentt of'the particular tasks assigned to them'. This would only be different if 
thee (national) court, in applying Article 86(2) would consider itself to be under 
ann obligation to integrate environmental protection requirements. Since Article 
66 EC has no specific addressee and is only limited with regard to legal context, 
thiss should be possible. 

276 6 


