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CHAPTERR 17 A STUDY OF THE HOLE OF ENVIRONMENTAL CONSIDERATIONS IN THE EC 

INTERNALL MARKET RULES 

17.. i Introductory remarks 

Environmentall  protection and competition are, as we have 
seenn in Part One, connected through the fact that the environment represents 
ann external cost from an economic perspective. This means that measures that 
aimm to protect the environment wil l also have the effect of (partly) internalising 
thesee environmental costs. Such internalisation as a result of actions on any 
otherr than a world level wil l inevitably result in a deterioration of the competitive 
positionn of the industry with regard to which that action is taken. In more practi-
call  terms: if, for example, the Netherlands government imposes extra environ-
mentall  standards upon the companies in its territory, these companies wil l face 
extraa costs and thus an immediate deterioration of their competitive position. 
AA number of reactions are possible to this change in the relative competitive 
position.. Basically, industry may itself try to defer these environmental costs 
(passingg them on to a third party) or it may try to share these costs and thereby 
minimisee the deterioration of the competitive situation. This is likely to bring 
industryy into contact with the Treaty's competition rules addressed at undertak-
ingss as we have seen in Part Two. Alternatively, the government may want to act 
inn order to protect the environment while also preventing a deterioration of the 
competitivee positions of its industry. We have seen in Part Two how and under 
whichh conditions the member states of the European Union may grant state aids 
too industry with this objective in mind. Governments may, however, also want 
too enact legislation for environmental purposes. Indeed, the Dusseldorp and 
SydhavnensSydhavnens Sten e£ Grus cases both concerned member state legislation that was 
relevantt with regard to both the free movement as well as the competition rules 
off  the Treaty. The framework by which compatibility with Community law was 
judgedd in those cases was twofold. It is thus interesting to compare these two 
frameworkss and how they relate to environmental considerations; how they take 
themm into account, if at all. 

Thee Treaty contains free movement rules for goods (Articles 28-30 EC), 
personss (Articles 39 and 43 EC), Services (Article 49 EC) and capital (Article 
566 EC). Of these four freedoms, the free movement of goods is probably the 
bestt established. Moreover, since the legal tests that are undertaken pursuant 
too these four freedoms have grown towards each other, the case law concerning 
thee free movement of goods can function as an example for the other freedoms.1 

Furthermore,, the rules on the free movement of goods have generated most case 
laww involving environmental concerns, which shows that it is simply the most 
relevantt of the four freedoms for the purpose of this study. Below, we will thus 
concentratee on the role of environmental protection requirements and the free 
movementt of goods. As part of this we will address the Treaty provisions on so-

Thiss is referred to as the assimilation of the four freedoms, cf. Mortelmans 2001. 
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calledd tariff as well as non-tariff restrictions on the free movement of goods and 
thee most important provisions concerning harmonisation. We will thus examine 
thee role of environmental concerns in Articles 25 and 90 EC, Articles 28-30 
and,, finally, Articles 95 and 176 EC. This body of legislation and case law will be 
referredd to as the internal market rules.2 

17.22 Relevance 

AA hint of why this may be relevant was already given in the 
introductoryy section of this chapter. Is certainly possible that one single environ-
mentall  action by a member state may be subject to both the competition as well 
ass the free trade rules in the EC Treaty.3 In these cases, we need not so much 
checkk whether the reactions of these two sets of rules are compatible with each 
otherr but rather compare these reactions themselves. Even though the outcome 
off  the compatibility test may differ between the free movement and the competi-
tionn rules, we wil l thus need to look at the tests themselves in order to establish 
thee role played by the environmental considerations.4 We have, for example, seen 
thatt environmental concerns are allowed only an indirect role in the Communi-
ty'ss competition rules addressed at enterprises. According to the Commission, 
theyy are a factor that can certainly be taken to contribute to the advantages listed 
inn Article 81(3). They can, however, justify of themselves the granting of distort-
ingg state aids. It is therefore interesting to see whether and - if so - how they 
cann also of themselves warrant an impediment of the free movement. 

Anotherr factor that makes the rules on the free movement of goods of 
interestt is the fact there is a rather well established case law concerning the role 
off  environmental protection requirements. There is, in other words, enough to 
comparee the role of environmental concerns and competition law with. 

Finally,, the internal market rules are relevant because they have the market 
integrationn objective in common with the Community's competition rules 
butt importantly lack the ubiquitous presence of economics as a framework for 
analysis.. As we have seen above, the Commission is more and more 'economis-
ing'' its analysis of situations that may be relevant for the competition rules.5 

Moreover,, the Court's jurisprudence contains similar tendencies. In taking this 
moree economic view, the Commission also views environmental concerns from 

Articlee 176 - although of course a provision from the environment title of the EC Treaty - is nonetheless 

includedd in this list because is does entail an obvious internal market aspect, CF. the application of then 

Articlee i3oTby the ECJ in Case C-206/96, Dusscldorp, [1998] ECRI-4075, paras. 38,39. 
33 See, in general with regard to this issue: Mortelmans 2001. 
44 Cf. the 'seamless web-approach' advocated by Gyselen 1994. 
55 Cf. Vogelaar 2002, p. 20 ttseq. 
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thiss economic perspective. As we have seen above, this can lead to, on the one 
hand,, an economisation of the environmental benefits that clutters the role of 
environmentall  considerations. On the other hand, the Commission appears to 
bee unwilling to adopt an economic approach in connection with, for example, 
thee appreciability of an agreement that concerns prices. Its approach in those 
casess can be characterised as a legalistic one. 

Contraryy to this, the application of the internal market rules is essentially a 
legall  operation without any apparent economic analysis. As a result no econo-
misationn of the environmental benefits is possible. It is therefore interesting to 
seee how an environmental protection is made to fit in the framework for analysis 
andd problem solving in the area of the free movement rules. By thus excluding 
thee economisation while remaining aware of the close connection between EC 
competitionn and free movement law in terms of the market integration objective, 
thiss paragraph will allow us to further identify the methodology used to take 
environmentall  considerations into account in EC internal market law. 

17.33 Environmental protection and Articles 25 and 9 0 EC 

So-calledd tariff and non-tariff barriers can impede the free 
movementt of goods. With regard to the former, the Treaty contains Articles 25 
andd 90 EC. Article 25 prohibits customs duties and all charges having equiva-
lentt effect. The Court has held that there is no justification possible for a cus-
tomss duty or charge having equivalent effect.6 A charge levied upon the crossing 
off  a border can only be allowed under Community law if it is not a customs duty 
orr charge having an equivalent effect. For the purpose of this research the most 
interestingg provision is Article 90 EC that deals with internal taxation.7 

Accordingg to the Court, Article 25 and 90 EC are mutually excluding provi-
sions.. If a charge is levied on both national as well as imported or exported 
products,, the measure is an internal taxation scheme and only subject to the 
non-discriminationn rule laid down in Article 90 EC. Since the non-discrimi-
nationn rule does not oppose treating different products in an unlike manner, 
thee Court has allowed tax-differentiation under Article 90 EC. In Outokumpu, 
thee Court was requested by a Finnish judge to rule on the compatibility with 
Articlee 90 of a Finnish eco-taxation scheme.8 This scheme entailed an eco-tax 
onn energy carriers according to their environmental impact. The Court came 
too the conclusion that, as Community law then stood, tax differentiation on 
thee basis of objective criteria such as the nature of the raw materials used or 

66 Case 29/72, Marimex, [1972] ECR1309. 
77 See for a general overview of these exceptions: Jans 2000, p. 224 et seq. 
88 Case C-213/96, Outokumpu, [1998] ECR I-1801. 
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thee production processes employed, was allowed if the objectives thus pursued 
weree in accordance with the Treaty and secondary legislation.̂  On the basis of 
Outokumpu,Outokumpu, tax differentiation on the basis of environmental considerations is 
certainlyy allowed provided that the tax is non-protectionist and the neutrality of 
taxx burdens is ascertained.10 

17.44 Environmental protection and Articles 28-30 EC 

Inn order to show the developments that have taken place so as 
too be able to better understand the current state of the law, the following para-
graphh is set up along historical lines. As far as non-tariff restrictions on the free 
movementt of goods are concerned, Articles 28 - 30 of the Treaty are relevant. 
InIn this triptych, Article 28 concerns restrictions on the importation of goods 
whereass Article 29 is concerned with export restrictions and Article 30 provides 
aa list of justifications for such restrictions. Article 28 of the EC Treaty prohibits 
alll  quantitative restrictions on the imports of goods and - more importantly 
-- all measures of equivalent effect. Particularly the latter concept has generated 
ann abundance of case law primarily because of its very wide scope. The Court 
has,, using wording reminiscent of Consten ej Grundig, explained this concept as 
encompassingg all government measures 'which are capable of hindering directly 
orr indirectly, actually or potentially, intra-Community trade'." Thus measures 
thatt distinguish between nationally produced and imported products and mea-
suress that apply without any distinction at all, fall within the prohibition of 
Articlee 28 as soon as they hinder free trade. As far as the Treaty is concerned, 
thee only way forr a measure that falls within the scope of Article 28 to escape 
fromm the prohibition is to qualify for one of the justifications listed in Article 30 
EC.. A reading of that provision wil l quickly reveal that environmental protec-
tionn is not listed among the grounds that may justify disapplication of Article 
288 EC. Probably 'protecting the life and health of humans animals and plants' 
comess closest to protecting the environment. However, as common sense would 
alreadyy seem dictate, the Court has held that there will first be a danger for the 
environmentt before there is a danger for the health and life of humans animals 
andd plants. The Court reached this conclusion with regard to waste in the Wal-
loonloon Waste case. This case involved a prohibition on the import of waste by the 
Walloonn government.12 According to the Court, unsustainable imports of waste 
wil ll  constitute a danger to the environment before they cause a danger to the life 

99 Ibid., para. 30. 
100 Cf. fans 2000, p. 230. 
111 Case 8/74, Dassonville, [1974] ECR 837, para. 5. 
122 Case C-2/90, Commission v. Belgium (Walloon Waste), [1992] ECR 1-4431, para. 31. 
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andd health. This reasoning can probably be applied outside the context of waste 
ass well as the underlying logic is that human health is simply a more narrowly 
definedd interest than the environment. Moreover, in interpreting Article 30 
EC,, we need to take into account the basic rule for the interpretation of Com-
munityy law according to which the exceptions from the general rule are always 
interpretedd narrowly.1' In the more recent Bluhme1*  and PreussenElektra1  ̂cases, 
however,, the Court appears to widening the scope of Article 30 EC. In Bluhme 
thee Court considered that a Danish measure that sought to protect a species of 
beee with recessive genes from extinction through crossbreeding was justified 
sincee it protected the life and health of animals. Interestingly, the bees them-
selvess were at no risk at all from the crossbreeding. Only the continued exist-
encee of the species - in other words: biodiversity - was protected by the Danish 
rule.166 Similarly, in PreussenElektra the Court considered that a German rule that 
wantedd to encourage the generation of renewable energy and thus reduce the 
greenhousee effect was partly justified because it protected the life and health of 
humans,, animals and plants.17 This despite the fact that the effects on life and 
healthh of global warming are rather indirect and would appear to be of primary 
significancee for the environment.18 Despite these possible shifts in the Court's 
casee law the point of departure is still that grounds of environmental protection 
wil ll  not allow for a justification on the basis of Article 30 EC. 

Thee effect of this narrow scope of Article 30 EC together with the sweep-
ingg Dassonville-formula has been that a large number of relatively 'innocent' 
measures,, that were not designed to hinder imports, fell within the scope of 
Articlee 28 EC. 

Ann example of such an innocent measure was the prohibition to sell prod-
uctss at a loss. This gave rise to the so-called Keck exemption for selling arrange-
ments.. According to this exception rules that govern sales modalities as opposed 
too product rules wil l not fall within the scope of Article 28 insofar as they apply 
too all market parties and do not discriminate in law or in fact between national 
andd imported products.19 This exception, though arguably of limited value in the 
environmentall  context,20 has now given rise to the Sapod Audic case.21 In this 

133 E.g. Case 29/72, Marimex, [1972] ECR 1309, para. 4. 
144 Case C-67/97, Bluhme, [1998] ECR I-8033. 
155 Case C-379/98, PreussenElektra, [2001] ECR-2099. 
166 Case C-67/97, Bluhme, [1998] ECR 1-8033, para. 33. 
177 Case C-378/98, PreussenElektra, [2001] ECR-2099, Pa r a- 72 ci se<i-
188 See for a critical note on the Court's reasoning in this case: Bronckers & Van der Vlies 2001, p. 467, 

468. . 

'99 Joined cases C-267/91 and C-268/91, Keck af Mithouard, [1993] ECR I-6097, para. 16. 
200 Cf. Temmink 2000, p. 75, who had, at the time of writing, to apply Keck to a hypothetical case. 
211 Case C-159/00, Sapod Audic, [2002] ECR I-5031 
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casee the Court held that a general obligation to identify packaging that takes 
partt in a producer responsibility scheme could constitute a sales modality.22 

Anotherr example of such a measure that had to deal with Article 28 was a 
Danishh rule concerning a deposit and return system for glass bottles that gave 
risee to the (in)famous Danish Bottles case.*3 This Danish legislation had the 
objectivee of reducing curbside waste and basically consisted of two rules. Firstly, 
anyonee wanting to market drinks in glass containers had to establish a deposit 
andd return system. Secondly, only a limited number of approved containers 
wouldd be allowed on the market.24 The latter rule was considered necessary to 
keepp the system workable, as many different types of container would mean 
thatt retailers would have to reserve more space for them and thus would be less 
willin gg to co-operate. Without explicitly addressing the question whether these 
ruless actually hindered free trade, the Court went on to the question of the 
applicabilityy of the so-called mandatory requirements. In earlier cases, the Court 
hadd held established, in the absence of Community harmonisation measures 
andd provided that they were applicable without distinction and proportionate, 
nationall  rules necessitated by mandatory requirements fell outside the scope of 
Articlee 28.25 Referring to the earlier ADBHU case,26 the Court held that environ-
mentall  protection could constitute a mandatory requirement that could limit the 
applicationn of Article 28 EC.27 The Court then addressed the proportionality of 
thee Danish measures. With regard to the requirement that a deposit and return 
systemm needed to be established before marketing was allowed the Court held 
thatt this 'is an indispensable element of a system intended to ensure the re-use 
off  containers and therefore appears necessary to achieve the aims pursued by 
thee contested rules.'28 The second requirement, limiting the number of types 
off  containers allowed on the market, befell a different fate. The Court observed 
that: : 

1111 Ibid., para. 73. 
233 Case 203/86, Commission v. Denmark (Danish Bottles), [1988] ECR 4607. 
244 An exception was made for small batches (up to 3000 hectoliters/year/producer) for market research 

purposes. . 
255 Case 120/78, Cassis de Dijon, [1979] ECR 649. It has been argued that this case law can be traced back to 

thee Dassonvüle case where the Court held that reasonable rules would constitute measures of equivalent 

effectt (para. 6). This, in turn, has led doctrine to baptise the exception for mandatory requirements as 

thee 'rule of reason'. For the purpose of this research, the term rule of reason wil l be used only to refer 

too the balancing of pro- and anticompetitive effects as part of Article 81(1) EC. The exception for rules 

necessitatedd by mandatory requirements wil l be referred to as 'Cassis exception' or 'exception for manda-

toryy or imperative requirements' in accordance with the wording used by the Court. 
22 Case 240/83, Procureur de la Républiquc v. Association de Defense des Brülcurs d'Huiles Usagies (ADBHU), 

[1985]]  ECR 531. 
277 Case 203/86, Danish Bottles, [1988] ECR 4607, para. 9. 
22 Ibid., para. 13. 
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'It'It  is undoubtedly true that the existing system for returning approved contain-
ersers ensures a maximum rate of re-use and therefore a very considerable degree of 
protectionprotection of the environment since empty containers can be returned to any retailer 
ofof beverages. Non-approved containers, on the other hand, can be returned only to the 
retailerretailer who sold the beverages, since it is impossible to set up such a comprehensive 
systemsystem for those containers as well. 

Nevertheless,Nevertheless, the system for returning non-approved containers is capable of 
protectingprotecting the environment and, as far as imports are concerned, affects only limited 
quantitiesquantities of beverages compared with the quantity of beverages consumed in 
DenmarkDenmark owing to the restrictive effect that the requirement that containers should 
bebe returnable has on imports. In those circumstances, a restriction of the quantity 
ofof products which may be marketed by importers is disproportionate to the objective 
pursued.' pursued.' 

Thee Court did not address the non-discriminatory nature of the Danish legisla-
tionn or the question whether there was a Community harmonisation measures 
inn any detail. Danish Bottles, and many other judgments, confirm that environ-
mentall  considerations can without doubt of themselves justify a limitation of 
aa basic Treaty provision, Article 28 EC. Interestingly, the Court appears to be 
applyingg two versions of the proportionality test. With regard to the obligation 
too set up a deposit and return system, the Court uses a necessity test whereby 
itt examines the indispensability of the means in the light of the objective of 
thee Danish measure. The second obligation, however, is subjected to a propor-
tionalityy test whereby the free movement objective of Article 28 EC is directly 
balancedd with the environmental objective of the Danish legislation. In practi-
call  terms, these two tests mean that with regard the first obligation, the Court 
acceptss the level of protection chosen by the Danish government. In relation to 
thee second obligation, the Court weighs the free movement and environment 
objectivess to come to the conclusion that the Danish government should accept 
aa lower level of environmental protection because the high level that it originally 
aimedd for would be unduly restrictive of the free movement of goods. 

Itt must be pointed out that the Court's approach to the proportionality of 
nationall  measures is somewhat inconsistent in that it sometimes uses the true 
proportionalityy test whereas on other occasions it opts for the necessity test.29 

Inn yet other cases, the proportionality of the measure is left completely unad-
dressed.300 However, grosso modo the underlying idea identified by doctrine 
appearss to be that the Court will first check whether there are no less restric-

299 See for an overview of the case law and doctrinal discussion: Jans 2000, p. 258 et seq. and Wiers 2002, 

p.. 72 et seq. and p. 102 et seq. 
300 E.g. Case C-2/90, Commission v. Belgium (Walloon Waste), [1992] ECR I-4431 and Case C-379/98, Preus-

senElektra,senElektra, [2001) ECR-2099. 
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tivee alternative means available and only then eventually move on to an extra 
truee proportionality test in cases where the member state applies rules that are 
stricterr than exist on the Community level.31 

Articlee 29 EC prohibits quantitative restrictions of exports and measures 
off  equivalent effect. Apart from the fact that is refers to exports rather than 
imports;'22 the wording of Article 29 is identical to that of Article 28 EC. 
However,, the Court, for reasons unknown to us, decided that the concept of a 
measuree of equivalent effect is to be interpreted more narrowly under Article 
299 than under Article 28 of the Treaty. According to the Court only measures 
that,, firstly, distinguish between products destined for the national market and 
thosee that wil l be exported and, secondly, intend to confer a special benefit on 
thee national industry wil l qualify as a measure of equivalent effect." Contrary 
too Article 28, only discriminatory measures fall within the scope of Article 29 
EC.. This has a number of important consequences. For one, non-discriminatory 
measuress simply fall outside the scope of Article 29 and are therefore perfectly 
legal.. This actually implicitly incorporates, to a large extent, the exception for 
mandatoryy requirements into Article 29. A further two effects are the inapplica-
bilit yy of the Cassis and Keck exceptions to measures that do constitute measures 
off  equivalent effect within the meaning of Article 29. A national measure that 
fallss within the scope of Article 29 EC can therefore only be justified on the 
basiss of Article 30 EC. As environmental protection is listed only among the 
CassisCassis exceptions and cannot be interpreted into Article 30, this means that an 
environmentall  export restriction will always be prohibited. 

Initially ,, this narrower scope of the concept of a measure of equivalent 
effectt in Article 29 and its consequences seemed of littl e importance. In whose 
interestt can it possibly be to restrict exports? It may be gleaned from recent case 
laww that it can be in the interest of the environment, or rather the interest of 
havingg a well-functioning waste management infrastructure in every member 
state.. Indeed, ever since waste had to be treated to a high environmental stan-
dard,, member states have sought ways to minimise the costs arising from this 
obligation.. One of the best ways to do this is to try to achieve economies of scale. 
Moreover,, despite considerable advances at bringing about the internal market, 
thee member state governments apparently still think about achieving such 
economiess of scale at the national level only. 

Off  course, the best way to bring about economies of scale is for the govern-
mentt to simply hand out statutory monopolies or special or exclusive rights. 
Thee first case involving such a situation to come before the Court of Justice was 
Inter-Huiles.™Inter-Huiles.™ This case concerned a French law according to which all waste 

311 Case C-350/97, Monsees, [1999] ECR 1-2921, paras. 28-30., Cf. Wiers 2002, p.109, no and 142. 
322 And some commas. 
333 Case 15/79, Groenveld, Groenveld, [1979] ECR 3409, paras. 6,7. 
344 Case 172/82, Inter-Huiles, [1983] ECR 555. 
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oilss had to be brought to approved waste companies. This had, impliedly, the 
effectt of restricting exports. The French government attempted to justify the 
legislationn on the basis of Article 5 of the (then) Waste Oils Directive according 
too which the member states had to set up a waste management infrastructure.35 

Accordingg to the Court, however, that provision of the Waste Oils Directive did 
nott allow for the restriction of exports that followed from the obligation to hand 
overr the waste to approved waste oil treatment undertakings only. This case law 
wass confirmed in a number of later cases but probably reached its apogee in the 
DusseldorpDusseldorp and Sydhavnens Sten ÖJ Grus cases.'6 

Ass both cases were by and large treated in parallel in Part Two we wil l look 
att them in a similar way in this paragraph. The facts and backgrounds of both 
casess were quite similar in that both concerned a situation where a member 
statee wanted to ascertain the profitable functioning of a waste treatment 
installation.. In Dusseldorp this concerned the incinerator operated by AVR for 
dangerouss wastes. Sydhavnens Sten <£ Grus concerned a recovery installation for 
non-dangerouss building and demolition wastes in Graften. In both cases the 
wishh to ascertain the profitability of the installation had resulted in legislation 
thatt sough to maximise the inflow of waste into that one installation. However, 
DusseldorpDusseldorp that took the form of an obligation to hand over the waste to AVR 
unlesss the treatment abroad was to a higher environmental standard. The 
restrictionn of exports in Dusseldorp was as clear-cut as it could be and Article 29 
ECC was held to be applicable.37 Whether or not there was restriction of exports in 
SydhavnensSydhavnens Sten <£ Grus is unclear as the referring judge and the parties in the 
nationall  proceedings were divided over the issue. The Court thus leaves this for 
thee national judge to decide. 

Upp til l then, both cases merely confirmed what we already knew from 
Inter-HuilesInter-Huiles and other cases. Interestingly, both governments sought to justify 
thee measure on the basis of Article 30 EC and, alternatively, tried to invoke the 
CassisCassis exception. As regards Article 30, the Court came to the conclusion that 
theree was no (evidence of) any danger to the health or life of humans, animals 
andd plants in the cases at hand. In Dusseldorp, the Netherlands government did 
nott demonstrate that the transport of the waste oil filters over a longer distance 
orr their processing in Germany caused any danger in this respect.38 This applied 
aa fortiori  in Sydhavnens Sten af Grus as the waste in that case was harmless to 
health.̂  ^ 

355 Ibid., para. 9 et seq. 

' 66 Respectively Case C-203/96, Dusseldorp, [1998] ECR I-4075 and Case C-209/98, Sydhavnens Sten af 

Grus,Grus, [2000] ECR I-3743. 
377 Case C-203/96, Dusseldorp, [1998] ECR I-4075, paras. 40-42. 
388 Ibid., para. 46. 
399 Case C-209/98, Sydhavnens Sten aj Grus, para. 46 
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Thee Court addressed the possibility of relying on the Cassis exception. In 
DusseldorpDusseldorp the Netherlands government had argued that mandatory processing 
byy AVR together with an export prohibition unless the treatment abroad was to 
aa higher standard was necessary to ensure AVR's profitability. AVR's environ-
mentall  activities would be hampered if it would have to buy expensive replace-
mentt fuels instead of the waste oil filters for its incinerator. The Court appears 
too reject this attempt to invoke the Cassis exception on two grounds. For one, 
itt classified the Netherlands measure as an economic one and thus incapable 
off  justifying a breach of Article 29.«° Secondly, the Court appeared to have its 
reservationss about the necessity of the measure. The result was that the Nether-
landss profitability reasoning was rejected despite the fact that it obviously sought 
too ultimately protect the environment, or rather the existence of a well function-
ingg waste management structure, in the Netherlands. 

Withh regard to the possibility to uphold an export restriction on environmen-
tall  grounds, the Danish authorities befell a similar fate in Sydhavnens Sten ef 
Grus.Grus. According to the Court: 

'[T]he'[T]he justification based on the protection of the environment, and in particular 
thethe principle referred to in Article i}oR(2) [Now Article 174(2) EC] of the Treaty that 
environmentalenvironmental damage should as a priority be rectified at source, it must be pointed 
outout that the protection of the environment cannot serve to justify any restriction on 
exports,exports, particularly in the case of waste destined for recovery (see, to that effect, Case 
C-203/96C-203/96 Dusseldorp and Others [1998] ECR I-4075, paragraph 49). That is so a 
fortiorifortiori  where, as in the case before the national court, environmentally non-hazard-
ousous building waste is involved. Nowhere in the documents before the Court is it argued 
thatthat the waste in question is harmful to the environment.' 

InIn those circumstances, restrictions on exports contrary to Article 34 [Now Article 
2929 EC] of the Treaty, such as those alleged in the main proceedings, cannot be justified 
byby the need to protect the environment, in particular by application of the principle 
referredreferred to in Article ijoR(2) of the Treaty that environmental damage should as a 
prioritypriority  be rectified at source.' 

Particularlyy the first consideration by the Court where it states that environmen-
tall  protection 'cannot serve to justify any restriction on exports', seems rather 
farr going. However, a comparison of the language versions teaches us that the 
Courtt probably meant to say that environmental protection could not justify all 
restrictionss on exports.41 Indeed, this would seem to even more true with regard 
too non-dangerous wastes destined for recovery abroad. The basic conclusion 

400 Case C-203/96, Dusseldorp, [1998] ECR I-4075, para. 44. 
411 German: 'nicht jede Ausfuhrbeschrankung:, French 'ne permet pas de justifier toute restriction aux 

exportations',, Dutch: 'niet aUe uitvoerbeperkingen'. 
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mustt in any case be that the outcome with regard to this issue in Sydhavnens 
StenSten öj Grus can be, just as in Dusseldorp, traced back to the facts of the case. 
Despitee this rejection of the Danish environmental protection arguments in 
connectionn with the free movement provisions, we may recall that the court was 
quitee willin g to allow the invocation on identical grounds of Article 86(2) by the 
Danes.42 2 

Thiss brings us to the interesting issue of the role of economic analysis 
withinn the free trade rules. Dusseldorp confirms the Court's traditional case law 
accordingg to which economic considerations can never justify a restriction of the 
freee movement of goods. However, the Court has at times been willin g to look 
beyondd the economics and identified an underlying 'non-economic' objective.43 

Whetherr or not the Court will thus identify and acknowledge the underlying 
objectivee probably depends on whether it is convinced of the causality and neces-
sityy of the economic means to the non-economic end. Sydhavnens, however, 
introducedd the additional difficulty of Article 86(2) EC. It may be noted that the 
referringg judge enquired about the compatibility of the Danish measure with 
Articlee 299 as well as 82 in connection with 86 EC. The Court decided to split up 
thee question and addressed the issue involving Article 86(2) only in connection 
withh Article 82 EC. 

Wee are thus still left with the question what happens to a measure that falls 
foull  of Article 29 (and is not justified by Article 30 or saved by the Cassis excep-
tion)) but nevertheless qualifies for a justification on the basis of Article 86(2) 
EC.. This question comes down to whether or not Article 86(2) can also provide 
forr the disapplication of Treaty provisions other than those in the Competition 
Title.. It is submitted that this question is to be answered in the affirmative. For 
onee the text of Article 86(2) refers to the 'rules contained in this Treaty' without 
anyy qualifications and explicitly mentions 'the rules on competition' as a body of 
Treatyy rules 'in particular'. Opponents of this view often refer to the Campus Oil 
casee where the Court stated that Article 86(2) was of no avail to the Irish govern-
ment.444 The Court did however in later cases explicitly investigate the applicabil-
ityy of Article 86(2) in cases that involved a restriction of the free movement of 
goodss (Article 31 EC).45 Finally, those who argue that Article 86(2) applies only 
withh regard to the competition rules will invoke the Court's case law according 
too which economic considerations will not save a restriction of the free move-
mentt of goods. This, it is submitted, fails to recognise the fact that the concept 

411 Supra, paragraph 7.6. 
4}}  E.g. Case 118/86, Nertsvoederfabriek, [1987] ECR 3883, paras. 14,15 and Case 0-324/93, Evans Medical, 

[1995]]  ECR I-563, paras. 34-39. 
444 Case 72/83, Campus Oil, para. 19, See further: Buendia Sierra 1999, p. 292 et sea. 
455 E.g. Case C-175/94, Commission v. Netherlands (Netherlands Electricity) [1997] ECR 1-5699 and Case 

C-159/94,, Commission v. France (French Gas and Electricity), [1997] ECR I-5815 and Franzen. 
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'servicess of general economic interest' in Article 86(2) refers to economic 
servicesservices as a means to ascertain the performance of a non-economic objective.46 

Thus,, the Court could have easily answered this question in Sydhavnens by 
statingg that in certain cases economic means (ascertaining sufficient inflow 
too ensure profitability) are necessary to reach a non-economic goal (recycling 
capacityy leading to environmental protection). On the basis of this reasoning the 
exclusivee right as well as an export restriction could have been held to fall within 
thee Cassis exception. The more recent DaimlerChrysler case confirms this.47 In 
thiss case the Court held that the principle of self-sufficiency may, as the Court 
putss it 'in theory' justify environmental legislation that results in a restriction of 
thee free movement if this is necessary to ascertain the profitability of the waste 
treatmentt installations in order to maintain sufficient waste treatment capac-
ity.48 8 

Whatt do the above three cases allow us to conclude with regard to the appli-
cabilityy of the Cassis exception to measures of equivalent effect within the mean-
ingg of Article 29 EC? In principle not that much. Basically, we are left with an 
aa contrario reasoning according to which the fact that the Court in Sydhavnens 
StenSten fi£ Grus or Dusseldorp did not explicitly rule out the possibility of relying on 
thee mandatory requirements in those cases constitutes an implicit recognition 
thatt it is possible to rely on Cassis in Article 29-cases. This, however, is far from 
satisfactory.. Moreover, the addition of the words 'in theory' in DaimlerChrysler 
doess not add to the clarity either. The underlying problem is submitted to be the 
utterr lack of justification for the fact that the reliance on the mandatory require-
mentss is subject to an extra requirement vis a vis a plea based on Article 30 EC. 
Att this point there is littl e more to do than join the widely voiced call for an 
explicitt and well-reasoned change in the Court's case law in this respect.49 

Inn the absence of such a change, the fact remains that the Court appears 
quitee willin g to go to considerable lengths in stretching its traditional case law 
soo as to be able to uphold national measures even when it has to adopt - in A-G 
Jacobs'' words - 'tortuous reasoning'.50 It must, therefore, not be excluded that 
thee Court wil l be able to uphold an export restriction on environmental grounds 
iff  the facts of the case allow it to do so. 

44 Cf. supra paragraph 7.5. 
477 Case C-324/99, DaimlerChrysler v. Land Baden-Wiirtttemberg (DaimlerChrysler), [2001] ECR 1-9897. 
488 Ibid., paras. 61, 62. 
499 E.g. Opinion of A-G Jacobs in Case C-378/98, PreussenElektra, [2001] ECR-2099, paras. 215 et seq. 
500 Opinion of A-G Jacobs in Case C-203/96, Dusseldorp, [1998] ECR I-4075, para. 90. 
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17.55 Environmental concerns and harmonisation 

Closelyy connected to the free movement articles are the provi-
sionss on harmonisation. In fact, the free movement articles only apply insofar as 
aa matter has not been harmonised by the Community. As soon as a given area of 
laww has been harmonised, the harmonisation measure provides the framework 
byy which the legality of a national rule is judged.51 In cases of harmonisation 
onn the basis of Article 95, hereafter referred to as 'internal market harmonisa-
tion',, this basically means that the provisions of the secondary legislation are of 
importance.. However, even if these do not allow more stringent national mea-
suress but provide for total or complete harmonisation, member states may still 
havee recourse to the fourth and fifth paragraph of Article 95 EC.52 

Onn the basis of Article 95(4) EC, member states may maintain existing 
measuress that go beyond the harmonisation measure on grounds of protection 
off  the environment, the working environment or the grounds listed in Article 
300 EC. Even more interesting is Article 95(5), which allows a member state to 
introducee new stricter legislation even after harmonisation has occurred. Such 
legislationn is allowed only to protect the environment or the working environ-
mentt and may be introduced only after new scientific evidence has been brought 
forwardd pertaining to a problem that is specific to the member state and that has 
arisenn after harmonisation has taken place. Both Article 95(4) as well as 95(5) 
measuress must be approved by the Commission who will examine whether 
orr not they constitute an arbitrary discrimination or a disguised restriction of 
freee trade and do not constitute an obstacle to the functioning of the common 
markett (Article 95(6) EC). The Commission has in the meantime applied 
Articlee 95(4) and 95(5) to a number of cases.53 In doing so, it has allowed such 
stricterr measures on environmental grounds through a direct balancing of envi-
ronmentall  and internal market concerns. In this respect it is interesting to see 
howw the Commission has interpreted the requirement that the stricter measure 
mayy not constitute 'an obstacle to the functioning of the internal market'. By 
definition,, any national measure that goes beyond what Community harmoni-
sationn demands constitutes such an obstacle for the simple reason that it goes 
directlyy against the very essence of harmonisation. The Commission has consid-
eredd that this literal interpretation of the said requirement would completely rob 
Articlee 95(4) and (5) of their meaning. Thus, it has interpreted this requirement 
ass entailing a direct balancing of, on the one hand, the need to protect a certain 

'**  Case C-324/99, DaimlerChryslcr, [2001] ECR I-9897, para. 32. 

'aa See, with regard to these provisions, Sevenster 2000. See for a recent case involving Article 95: Case 

C-512/99,, Germany v. Commission (Mineral Wool), judgment of 21 January 2003, n.y.r. 

'}}  The so-called October decisions that were taken on 26 October 1999 and all published in the OJ L 329 

off  22 December 1999 in order to meet the deadline, See Jans, Sevenster & Vedder 2000, p. 161 et seq. 
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interestt in a member state with, on the other, the impact of the measure on free 
trade.54 4 

Articlee 176 is much less outspoken and clear in this respect. A simple 
comparisonn of the Treaty provisions learns us that Article 176 contains no 
proceduree and does not go beyond a statement that the more stringent national 
measuress must be compatible with the EC Treaty. This lack of clarity does not 
obscuree the fact that Article 176, just as Article 95(4) and {5) allows for a direct 
balancingg of the interests involved in harmonising a certain area of law with 
thee environmental interests brought forward by the member state that wants to 
maintainn or introduce more stringent measures. 

17.66 Interim conclusions with regard to the semi-external 
perspective e 

Throughoutt the overview of the legislation and case law in 
thiss chapter we have seen how, despite the considerable differences between 
thee provisions and their interpretations, the overarching theme is one where 
environmentall  protection requirements can justify an exception to the internal 
markett considerations. Whether it takes place within the Keck or Cassis excep-
tions,, environmental considerations have warranted an impediment of the free 
movementt of goods. This takes place within a purely legal cadre without any 
economisationn of the environmental considerations. Essentially only one aspect 
off  this area of Community law that was investigated could give rise to any asser-
tionss that the role of environmental concerns in Community internal market 
laww is less than wholly satisfactory. This is the fact that according to the Court's 
traditionall  case law concerning the mandatory requirements only non-discrimi-
natoryy measures fall within the scope of the Cassis exception. 

Thiss effectively limits the scope of the mandatory requirements as a means 
too legalise member state actions that impede the free movement of goods 
comparedd to Article 30 EC. This cannot be logically explained. There is no 
reasonn why, for example, the protection of the life and health of animals could 
justifyy a discriminatory measure whereas grounds of environmental protection 
cann only uphold measures that apply without distinction. This limitation will 
howeverr not pose an insurmountable hurdle in most cases as environmental 
protectionn wil l almost never lead to or require a discriminatory measure. Moreo-
ver,, we have seen how the Court is willin g to go great lengths to nonetheless 
upholdd such measures even if a strict application its very own traditional case 
laww would not allow it to do so. Thus, the fact that environmental protection has 

544 E.g. Dec is ion 2 0 0 2 / 3 9 8 , Finish rultson cadmium in fertilisers, OJ 2 0 0 2 L138/15, para. 51. 
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nott been enshrined in the Treaty as a ground that can justify a restriction on 
thee free movement of goods did not keep the Court, Commission or Commu-
nityy legislature from treating it as equal to the objective of bringing about the 
internall  market. 
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