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188 Interim conclusions on the comparison 

Whatt has this exercise in comparative legal research learned 
us?? Has it indeed contributed to our understanding; our objectivity of the rela-
tionn between competition and environmental protection? 

Too start with the environmental point of view on the relation between 
competitionn and environmental protection. In Part One we have concluded that 
competitionn or, in other words, the market mechanism is in many respects the 
bestt instrument to achieve an efficient and effective economic order. This holds 
truee for the particular area of environmental protection as well provided that 
thee environmental costs are internalised. The problem is that on numerous 
occasionss attempts to internalise these external costs have actually sidetracked 
competition.. An internalisation of environmental costs without the presence 
off  competition will probably lead to increased environmental protection in the 
shortt term (instant recycling). It is, however, unlikely to result in the more 
dynamicc effects associated with an integration of environmental and compe-
titionn considerations. High levels of innovation, for example, are not to be 
expected. . 

Wee have seen how many of these competition problems arising from 
environmentall  legislation and policy can be traced back to the fact that this 
legislationn provides for a product rather than true producer responsibility. In 
Germanyy and the Netherlands the relevant legislation takes the form of a prod-
uctt responsibility and has lead to large-scale monopolistic product responsibility 
organisations.. This propensity towards monopolistic structures can in turn be 
tracedd back to the large sunk costs arising from the infrastructure that a product 
responsibilityy demands. 

Thee United Kingdom government adopted an economically more efficient 
approachh when it handed down the Producer Responsibility Regulations. By 
layingg down a partially non-material specific producer responsibility it has 
succeededd in creating a market for collection and recycling services. Whether 
thee current number of competitors wil l continue to exist when the collection and 
recyclingg quota go up and the effort and thus costs will also rise remains to be 
seen.. For the moment, however, the conclusion must be that large-scale monop-
olisticc product responsibility organisations are all but the necessary consequence 
off  environmental legislation. 

Somee of the differences between the UK (true producer responsibility) 
approachh and the product responsibility approach are also reflected in the 
involvementt of the competition authorities. In the UK, the competition authority 
conductss a preventive competition scrutiny (ex ante) on the basis of the environ-
mentall  legislation. In Germany and the Netherlands, the government - to put it 
bluntlyy - basically left it to the market to sort out the problems with the competi-
tionn authorities (ex post). Germany later changed this amending the Act against 
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Restrictionss of Competition to explicitly allow for an exemption for product 
responsibilityy organisations. 

Thiss brings us to the competition point of view on the matter. How does 
competitionn law deal with environmental considerations? In Part Two we have 
seenn that the role of environmental protection requirements in the applica-
tionn of Article 81 and 82 EC is at best subservient to that of competition. Such 
environmentall  benefits are taken into account only after they have been econo-
mised.. Even after this economisation, the importance of these benefits can only 
bee characterised as secondary whereas there is still a considerable amount of 
uncertaintyy surrounding the actual role. With regard to the competition rules 
addressedd at the member states, the result looks much better. Commission and 
Courtt practice pursuant to both Article 86 and 87 EC provides for a direct and 
unambiguouss role for environmental considerations. Competition and environ-
mentall  protection are thus treated as equals with the environmental benefits 
beingg taken into account as such and not after having been economised. 

Thiss is confirmed by the research done in this Part. With regard to the 
internall  market rules we have seen how environmental protection requirements 
-- albeit through various methods - can directly and of themselves warrant an 
impedimentt of free trade or a distortion of the internal market. The relevant 
Treatyy provisions are addressed at the member states and not at private enter-
prises.. For some reason, governments are allowed more leeway by the Treaty 
ruless to attain environmental objectives than are private companies. Can we 
explainn this? Not from a strictly legal perspective. If we compare Article 81(3) on 
thee one hand with Article 87(3) and 28 on the other, the conclusion must be that 
nonee of them even mentions environmental protection. The Commission has 
beenn willin g to interpret Article 81(3) and 87(3) to also apply to environmental 
protection.. In doing this, the Commission adopted a far more environmentally 
friendlyy approach under Article 87(3) than with regard to Article 81(3) EC. The 
Courtt has of course not addressed the issue of environmental protection as 
partt of Article 81 but its case law concerning environmental considerations and 
Articlee 87(3) and 28 EC shows that it directly balances environmental protec-
tionn against, respectively, the need to have undistorted competition and free 
movementt of goods. Thus, in provisions that are quite comparable from a legal 
pointt of view, the Community institutions are more reluctant to environmental 
protectionn to play a role if private companies rely on this compared to the situ-
ationn where a member state invokes such considerations. An explanation for 
thiss tendency could be the fact that the Commission, in applying the Treaty's 
antitrustt rules is traditionally antagonistic and perhaps even cynical with regard 
too industry and the arguments forwarded in order to uphold restrictions of 
competition.. Then again, the Commission may be expected to adopt a similar 
attitudee towards member states that grant state aids. 
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Evenn though it cannot be compared with the authorities' attitudes towards 
government-inducedd distortions of competition, we have seen that the compe-
titionn authorities of the member states have adopted a similar approach to 
environmentall  considerations as part of the antitrust rules. These are at best 
awardedd a secondary role and may warrant an exemption if accompanying 
economicc benefits are demonstrated. This secondary role together with the 
economisationn of environmental benefits is likely to lead to methodological diffi -
cultiess as we have identified in the decision-making practice of the NMa. With 
regardd to Germany Section 8 of the Act against Restrictions of Competition 
showss similar conceptual weaknesses that make its practical value uncertain. 

Thesee weaknesses can to a large extent be traced back to the fact that there 
iss no integration of environmental and competition considerations within the 
meaningg of the model of integration developed in Part One. We have seen how 
suchh integration is impossible with regard to cultural considerations and compe-
titionn law. Moreover, we have observed how the reaction from the side of compe-
titionn law (notably Article 87 EC) is in line with this impossibility to integrate. If 
wee compare the reaction of EC competition law to cultural considerations with 
thee reaction of EC and national competition laws to environmental protection 
requirementss we see that the non-integration of environmental concerns and 
thee competition rules directed at private enterprises lead to comparable reac-
tions.. The role of cultural considerations in EC competition law is ascertained 
onlyy through the express introduction of a Treaty provision (Article 87(3) )̂ EC). 
Similarly,, the role of environmental concerns in German competition initially 
boiledd down to the highly unsatisfactory practice of 'Duldung'. The toleration of 
DSDD is in many ways comparable to the Commission's approach to Book price 
cartels.. We have seen how the Commission will tolerate such cartels as long as 
theyy remain national and only involve cross-border effects insofar as is necessary 
too avoid U-turns. The Bundeskartellamt ended up doing much the same vis a vis 
DSD:: allowing it to continue its current activities but consistently refusing it to 
expandd into new markets. 

Thee toleration-practice of the Bundeskartellamt has, to a certain extent, been 
replacedd with the introduction of Section 8 into the Act against Restrictions of 
Competition.. Again, we see a parallel with cultural considerations and EC state 
aidd law whereby only the introduction of an express provision could ascertain 
aa role for such considerations. Similarly, the Netherlands legislator in enacting 
thee Competition Act contemplated the introduction of a clause that expressly 
mentionss environmental considerations as a reason to justify an exemption. In 
thee end, this was not put through and the job was left to the NMa. The NMa, as 
wee have seen, has adopted a varying approach to environmental considerations 
butt has always steered clear of integrating environmental concerns and competi-
tionn law. This point is evidenced best by the decisions relating to the funding of 
productt responsibility organisations though a removal fee. 
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Inn sum, Part Three has shown us how many of the inconsistencies and 
problemss of the current case law concerning competition and the environment 
cann be traced back to the fact that there is no integration of the two. This lack 
off  integration is particularly prominent with regard to the competition provi-
sionss directed at private enterprises. For no apparent reason (legal, political or 
economic),, environmental arguments brought forward by them cut much less 
icee than do similar arguments forwarded by the member state governments. 
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