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FOREWORD D 

Writin gg this doctoral thesis was a three-step process. It led me to the Institut fiir 
InformationsrechtInformationsrecht of the University of Karlsruh e (TH), the Instituut voor 
InformatierechtInformatierecht (TViR) of the University of Amsterdam and the Max-Planck-Institut 
fiirfiir  Geistiges Eigentum, Wettbewerbs- und Steuerrecht in Munich. 

Thiss final book would not have been possible without all the guidance and 
supportt  offered to me by my two supervisors Bernt Hugenholtz and Thomas Dreier. 
Theyy always had a listening ear  for  my questions. In Karlsuhe, it was Thomas 
Dreierr  who helped me to identify the three-step test as an appropriate research 
topic.. In Amsterdam, it was Bernt Hugenholtz who supported me in developing a 
conceptt  on which not only the research at that time but also this final book could be 
based.. I would lik e to thank both of them for  their  constant help andd support. 

Afterr  graduation at the University of Heidelberg in 2000,1 had the opportunity to 
enhancee my knowledge of current trends and problems in the field of copyright law 
att  the Institut fiir Informationsrecht in Karlsruhe. On the basis of the research 
projectt  in which I was involved, I finally  took the decision to writ e a doctoral thesis 
aboutt  the three-step test in international copyright law. For  the inspiring working 
atmospheree and numerous useful discussions, I would like to thank all my 
colleaguess and particularl y Georg Nolte. 

Itt  became obvious that the Institut e in Karlsruh e had been an excellent starting 
pointt  when I applied for  a full time research position at the Instituut voor 
InformatierechtInformatierecht in Amsterdam. In March 2001, I could move to the Netherlands 
immediately.. Profitin g from the help and support offered by my new colleagues, I 
managedd to develop the concept on which the book rests to this day. In particular , I 
wouldd lik e to thank Lucie Guibault, Natali Helberger, Kamiel Koelman, Ninnala 
Sitompoell  and Rosanne van der  Waal for  their  support of my work. I would also 
lik ee to thank the ITeR program {Informatietechnologie en Recht) for  financing my 
work. . 

Whenn the research project in Amsterdam came to an end in March 2002, I 
receivedd a scholarship from the Max-Planck-Institut fiir Geistiges Eigentum, Wett-
bewerbs-bewerbs- und Steuerrecht in Munich. This research grant offered me the possibility 
too continue the intensive work on my thesis. The Institute' s excellent librar y and 
internationall  working atmosphere guaranteed that I finally  succeeded in completing 
myy analysis of the three-step test For  supporting my work and for  many fruitfu l 
discussions,, I would particularl y like to thank Christophe Geiger, Gisbert Hohagen, 
Alexanderr  Peukert and Rupprecht Podszun. For  financing the thir d step of my 
researchh I would like to thank the Max-Planck-Gesellschaft. 

II  would also lik e to thank the members of my commission, Joachim Bornkamm, 
Retoo Hilty , Jan Kabel and Antoon Quaedvlieg for  their  interest in my thesis and the 
supportt  of my work. In the course of my research, I had the opportunity of 
discussingg my approach to copyright and the three-step test in more detail with 
Yochaii  Benkler, Adolf Dietz, Hannu Wager  (WTO), Raquel Xalabarder  and 
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Geoffreyy Yu (WIPO). I would like to thank all of them for precious hints and the 
intensivee exchange of ideas. 

Moreover,, I owe thanks to my mother Erika Senftleben for her constant support 
off  my work. I also want to thank Tarlach McGonagle with whom I hunted flats and 
mosquitoess alike in Amsterdam. As well as answering all the questions 'concerning 
* ee English language' which I posed, he offered to proofread the whole book whilst 
workingg intensively on his own PhD. Thanks a lot! 

Mostt of all, I would like to thank Stephanie Steinmetz. She always supported and 
encouragedd my work, and even approved my decision to leave for Amsterdam, 
listeningg patiently to all my monologues about the three-step test, she became a 
specialistt in the field herself. Without her, my research would not have resulted in 
thiss book, nor would the time of my life which I spent writing it have gained the 
particularr importance which it now has for me. 

Iff  not otherwise indicated, I am responsible for the translation of Dutch, French 
orr German texts. The Dutch summary which forms part of the 'promotieeditie' of 
thiss book has been carefully reviewed by Gerard Mom. The research for this book 
wass completed on 1 October 2003. 

Karlsruhe,, 1 November 2003 
Martinn Senftleben 
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INTRODUCTIO N N 

Chapterr 1 

Introduction n 
Whenn a WTO Panel reporting on section 110(5) of the US Copyright Act embarked 
onn a detailed interpretation of article 13 TRIPs in 2000,1 a provision of international 
copyrightt law was brought into the limelight which had not attracted much 
academicc attention before:2 the so-called 'three-step test' in international copyright 
law.. Silently, this magic formula,3 consisting of three abstract criteria, had become 
widespreadd in international copyright law by making its way not only into the 
Bernee Convention but also the TRIPs Agreement and the WIPO 'Internet' Treaties.4 

Nowadays,, it is enshrined in article 9(2) BC, 13 TRIPs, article 10 WCT and 16(2) 
WPPTT alike.5 The fundamental problem which the three-step test concerns is the 
delicatee balance between grants and reservations of copyright law. Viewed from a 
functionall  perspective, it sets limits to limitations on exclusive rights. 

Traditionally,, this is one of the most controversial issues of international 
copyrightt law. A country's specific system of limitations, in general, seems to be a 
sacrosanctt feature of domestic copyright laws6 which is always protected from any 
corrosivee effect to the greatest extent possible at the international level.7 Every time 
ann amendment of international copyright law gives rise to the question of 
permissiblee limitations, a wide variety of currently existing exemptions is brought 
too the fore which are all declared indispensable for reacting adequately to a 
country'ss specific social, cultural and economic needs. At the 1967 Stockholm 
Conferencee for the revision of the Berne Convention, however, the philosopher's 
stonee for solving the problem of permissible limitations appeared to have been 
found.. To pave the way for the formal recognition of the general right of 
reproductionn jure conventionis, the abstract formula, known today as the three-step 
test,, was devised and introduced in international copyright law. Pursuant to article 

Forr  the Panel's report, see WTO Doc. WT/DSI60/R, dated IS June 2000. Just three month earlier, 
anotherr  WTO Panel reporting on Canada's patent protection regime of pharmaceutical products had 
devotedd attention to article 30 TRIPs, the three-step test of the TRIPs' patent section. See WTO 
Doc.. WT/DS114/R, dated 17 March 2000. See for  a detailed discussion of the application of the 
three-stepp test in these two WTO dispute settlement cases Ficsor  2002b. 
Moree detailed comments on the three-step test are scarce. However, see Desbois/Francon/Kerever 
1976,, 203-207, Coflova 1979; C Masouyé 1981, 58-60; Rkketson 1987, 479-489 and 1999; Frotz 
1986;;  du Bois 1997; Gervais 1998,88-91; Heide 1999. 
Thiss characterisation is used by Visser  2001, IS. 
Thee WIPO Copyright Treaty and the WIPO Performances and Phonograms Treaty. 
Cf.. the overview given by Davies 2002,279-281. 
Cf.. Hoeren 2000,516, who speaks of 'sakrosankten Orten nationakr  Heiligtümer' . 
Exampless of this phenomenon wil l be given in chapter  3. See chapter  5 for  the problems raised by 
thiss tendency in the context of die Copyright Directive 2001/29/EC. 
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CHAPTER! ! 

9(2)) BC, unauthorised reproductions of copyrighted works may be permitted 'in 
certainn special cases, provided that such reproduction does not conflict with a 
normall  exploitation of the work and does not unreasonably prejudice the legitimate 
interestss of the author'. This provision constituted the first three-step test in 
internationall  copyright law. 

Ass already indicated above, international policy-makers have embraced this 
abstractt rule. In 1994, it reappeared in article 13 of the TRIPs Agreement In 1996, 
itt was also embodied in the WIPO 'Internet' Treaties - as a regulatory instrument 
determiningg the shape of copyright limitations to come in the digital environment.8 

Thee gradual infusion of international copyright law with the three-step test begs the 
questionn of its precise meaning. Is it capable at all of fulfillin g the extensive tasks 
whichh have explicitly been assigned to its catalogue of abstract criteria? Or is it 
onlyy a fig leaf for the helplessness of international policy makers? In the European 
Union,, there is all the more reason for inquiring into the regulatory substance of the 
three-stepp test because Directive 2001/29/EC of 22 May 2001 on the harmonisation 
off  certain aspects of copyright and related rights in the information society 
(Copyrightt Directive) also contains its three abstract criteria. Thus, the impact of 
thee three-step test on the traditional set of limitations and new exemptions to come 
mustt necessarily be clarified. 

Too accomplish this task, a synthetic approach is pursued here. The three-step test 
iss regarded and treated as one uniform instrument of international copyright law. 
Pursuantt to this conception, the different provisions embodying the three-step test 
aree to be qualified as limbs of the same unitary body. As such, they add different 
connotationss and may assign different functions to the three-step test which must be 
analysedd in detail. The specific value of the outlined synthetic method lies in its 
considerablee potential for revealing the general structure and functioning of the 
three-stepp test rather than overemphasising the peculiarities of each single context 
inn which the three-step test has been embedded. The ensuing examination can 
accordinglyy also be put to good use in the realms of other disciplines of intellectual 
propertyy law in which provisions based on the three-step test of copyright law are to 
bee found as well.9 

Nevertheless,, in the course of the ensuing inquiry, sufficient attention will be 
devotedd to the specific role which the three-step test plays in the Berne Convention, 
thee TRIPs Agreement and the WIPO Copyright Treaty. The following, introductory 
chapterr 2, however, first of all seeks to delineate the copyright balance between 
exclusivee rights of authors and limitations imposed on these rights, against the 
backdropp of copyright's two legal traditions - the common law system and the civil 
laww system. The reconciliation of the divergent interests of authors and users is the 

Seee the agreed statement concerning article 10 WCT. WIPO Doc. CRNR/DC/96. 
See,, for instance, article 30 TRIPs. Cf. in this respect the interpretation of article 30 TRIPs by the 
WTOO Panel - Patent 2000, §§ 7.39-7.84. Although dealing with a patent case, the Panel did not 
hesitatee to consult material concerning article 9(2) BC. See ibid., § 7.72. 
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centrall  field of application of the three-step test. Therefore, the delicate balance 
betweenn grants and reservations of copyright law must be inspected closely before 
turningg to the interpretation of the three-step test. The ensuing chapter 3 then 
explainss in depth the contextual background to the incorporation of the three-step 
testt into the Berne Convention, the TRIPs Agreement and the WIPO 'Internet' 
Treaties.. It is necessary to sift through relevant conference material to lay sufficient 
groundworkk for an appropriate analysis of the role the three-step test plays in 
internationall  copyright law. It yields valuable insights into the notions and 
considerationss underlying the test, thereby reflecting the different connotations the 
testt has acquired since its introduction at the 1967 Stockholm Conference. 

Vestedd with this information, a precise analysis of the structure and functioning 
off  the three-step test, as well as a detailed interpretation of each of its criteria, will 
bee conducted in chapter 4. Accordingly, it forms the centre of gravity of this book. 
Itt will be examined which limitations can be qualified as 'certain special cases' 
(criterionn 1); when a 'conflict with a normal exploitation' arises (criterion 2), and 
howw to avoid an 'unreasonable prejudice to the legitimate interests of the author' 
(criterionn 3). An appropriate abstract standard of review will be developed for each 
criterion,, the impact of which on different types of limitations will bee demonstrated 
byy giving numerous examples. Afterwards, the results of the interpretative analysis 
wil ll  be employed in chapter 5 to clarify the meaning of the three-step test in the 
contextt of the European Copyright Directive. All limitations permitted under the 
Directivee will be scrutinised in the light of each criterion of the three-step test. The 
resultss of the examination of the three-step test will be summarised in chapter 6. 
beforee ultimately presenting in chapter 7 several concluding remarks on the 
potentiall  future alignment of copyright law with the specific needs of authors and 
thee desirable amendment of the rules governing limitations on exclusive rights in 
internationall  copyright law. 
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Chapterr 2 

Thee Three-Step Test Within the Copyright 
System m 

Workss of the intellect can be exploited without limit. Myriad persons can use and 
enjoyy human intellectual productions without decreasing their potential to be 
communicated.100 Nevertheless, they are far from being as 'free as the air to common 
use'.111 By setting forth exclusive authors' rights, copyright law ensures that the 
creatorss of literary and artistic works can control the use and enjoyment of their 
workss for a certain period of time. The legal monopolisation of rights in intellectual 
workss on the side of their authors, however, is not absolute. The exemption of 
specificc ways to employ a copyrighted work also forms an integral part of the 
copyrightt system. Therefore, a balance is established between the exclusive rights 
whichh afford authors the opportunity to control the spread of their works and thus 
enablee their exploitation, and privileged free uses which create breathing space for 
socially-valuablee ends. At the interface between both sides of this balance, the 
three-stepp test has to accomplish the task of preventing copyright limitations from 
encroachingg upon authors' rights. 

Functionally,, the delineated position of the three-step test at the core of the 
copyrightt balance can be described as follows: the three-step test sets limits to 
limitationslimitations on authors' rights. It is a control mechanism safeguarding the delicate 
balancee between grants and reservations of copyright law. The three-step test, thus, 
fulfil ss a specific task. It may only be invoked after, firstly, exclusive rights have 
beenn conferred on the authors and, secondly, limitations are about to be imposed on 
thesee rights. Before embarking on an inquiry into the background to the three-step 
testt (chapter 3) and the interpretation of its abstract criteria (chapter 4), it is 
thereforee advisable to inspect more closely the outlined sequence - grant of 
exclusivee rights; imposition of limits on these rights; application of the three-step 
test.. Accordingly, the reasons for vesting authors with exclusive rights wil l be 
discussedd in the following section 2.1. Subsequently, attention will be devoted in 
sectionn 2.2 to justifications supporting the exemption of certain uses from authors' 
rights.rights. Finally, the copyright balance itself and thus the field of application of the 
three-stepp test wil l be brought into focus in section 2.3. 

Viewedd from an economic perspective, works of the intellect ate 'public goods'. See Fisher 1988, 
1700. . 
Seee the dissenting opinion of Brandeis J. in International News Services v. Associated Press, 248 
U.S.. 215, 250 (1918). Cf. Benkler 1999,354-360. 
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CHAPTER2 2 

2.11 Rationales of Copyright Protection 

Twoo markedly different traditions of legal theory lie at the core of the international 
copyrightt system. On the one hand, the notion of natural law is brought to the fore 
too explain why authors are vested with exclusive rights. In particular, continental 
Europeann civil law copyright systems are often expressly rooted in natural law and 
tendd to confer an air of 'sacredness' on intellectual works.12 In the natural law 
theory,, the author of a work of art occupies centre stage. His unique form of self-
expressionn which emerges in the course of the creative process leading to a work, 
constitutess the centre of gravity.13 On the basis of this finding, it can be assumed 
thatt a bond unites the author with the object of his creation which is conceived as a 
materialisationn of his personality.14 Moreover, the author acquires a property right 
inn his work by virtue of the mere act of creation.15 This has the corollary that 
nothingg is left to the law apart from formally recognising what is already inherent in 
thee 'very nature of things'.16 Therefore, the author-orientation of the civil law 
systemm calls on the legislator to safeguard rights broad enough to concede to 
authorss the opportunity to profit from the use of their self-expression, and to bar 
factorss that might stymie their exploitation. In consequence, the natural law concept 
enshriness flexibly-devised, broad rights for authors and restrictively-delineated 
exceptionss which, in addition, must survive the more thorough scrutiny of the 
courtss pursuing their strict interpretation.17 

Onn the other hand, considerations of social utility are brought into focus in order 
too lay sufficient groundwork for copyright protection. In particular, the common 
laww approach to copyright which complements the outlined civil law approach rests 
onn utilitarian considerations.18 Anglo-American copyright systems envision 
intellectuall  property rights as a utilitarian notion that fails to indicate an inherent 
rightright of authors to their creations.19 Seeking instead to enhance the benefits for 
society,, advocates of the common law approach invoke marketplace principles to 
spurr the creation of socially valuable works. Accordingly, the resulting system of 
copyrightt protection mirrors the reliance on the motivating power of economic 
incentives.. The promise of monetary rewards is offered to the creators of literary 

122 Cf. Kerever  1991,13 and Edelman 1994,82-87. 
133 Cf. Geiler  1994,169-170; Strowel 1994, 236-237; Edelman 1994,82-87. 
144 Cf. Ulmer  1980, 110-111. See Desbois 1978, 538: 'L'auteur  est protégé comme tel, en qualité de 

créateur,, parce qu'un lien F unit è l'objet de sa creation.' 
155 Cf. Desbois 1978,538; Hubmann 1988, 5 and Calandrill o 1998,312-316. 
166 See Ricketson 1987,5-6; Ulmer  1980,105-106. 
177 Cf. Geiler  1994,170; Strowel 1994,249-250; Grosheide 1986, 2. See as to the dogma that copyright 

limitation ss must be interpreted restrictively Melichar, in: Schricker  1999, 742; Lucas/Lucas 2001, 
253-2544 and the critical comments made by Kroger  2002, 18. Cf. Bomkamm 1996, 650-652, 
substantiatingg that courts may nevertheless be capable of providing sufficient breaming space. 

188 Cf. Strowel 1994,235 and Fisher  1988,1686-1692. 
199 Cf. Weinreb 1998,1211 and 1214-1215; Calandrill o 1998,310; Michelman 1967,1208-1213. 
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andd artistic works as a bait to encourage their intellectual productivity.20 Copyright 
iss perceived as an 'engine of free expression'.21 A marketable right is conferred to 
ensuree a sufficient supply of disseminated knowledge and information. The 
marketplacee underpinning, however, merely justifies rights strong enough to induce 
thee desired production of intellectual works. Therefore, the exclusive rights of 
authorss are regarded as granted prerogatives which deserve positive legal 
enactment.222 They are enumerated in a closed catalogi» and precisely delineated. 
Theirr limitation, on the contrary, need not be straitjacketed. Open-ended provisions 
suchh as fair use or fair dealing correspond to the society-orientation of the common 
laww approach.23 

Thee differences in the theoretical underpinning on which the two traditions of 
copyrightt law rest frequently induce scholars to draw a strict boundary line between 
thee civil law and the common law approach to copyright. Regardless of the asserted 
incompatibilitiess between both systems, however, it was possible to reach an 
agreementt on an extensive set of shared norms on the international level. The Berne 
Convention,, the TRTPs Agreement and the WIPO Copyright Treaty give evidence 
forr the far-reaching consensus that could be found internationally. As the three-step 
testt is a provision of international copyright law, it appears appropriate to embark 
onn a discussion of the reasons for copyright protection that emphasises similarities 
ratherr than discrepancies between the two traditions of copyright law. The lines of 
intersectionn that can be drawn between the two copyright traditions are central to 
thee test's effective functioning. 

Too further support this approach, a brief historical analysis wil l be conducted in 
thee following subsection 2.1.1. It wil l be shown mat both copyright traditions have 
alwayss touched upon each other and influence each other to this day. On this basis, 
ann overview of the reasons for copyright protection wil l be given in the ensuing 
subsectionn 2.1.2 that encompasses notions of natural law and considerations of a 
utilitariann nature alike. Finally, the specific merits and shortcomings of die various 
argumentss in favour of copyright protection wil l be discussed in subsection 2.1.3. 

2.1.11 THE HISTORICAL INTERPLAY OF NATURAL LA W AND UTILITARIA N NOTIONS 

Thee frequently asserted separation of copyright's legal traditions can hardly be 
supportedd by the history of copyright law. On the contrary, a closer inspection of 
earlyy literary property regimes brings to light a wide array of similarities. The first 
copyrightt statute, known as the Statute of Anne (1709), lays the groundwork for 
bothh the English and US copyright laws. As an 'Act for die Encouragement of 

Cf.. Mkhelman 1967,1211; Calandrillo 1998,310-312; Geiler 1994,159 and 164-166. 
Seee US Supreme Court, Harper & Row v. Nation Enterprises, 471 US 539 (1985), m B. 
Cf.. Phillips 1987,114; Strowel 1994,241-249; Calandrillo 1998,310. 
Seee Geiler 1994, 170; Strowel 1994, 250-251; Ginsburg 1994, 133. Cf. in respect of the public 
interestt concept underlying UK law Phillips 1987,110-113. 
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Learning,, by vesting the Copies of Printed Books in the Authors or Purchasers of 
suchh Copies', it pursues the objective to offer authors an incentive to create. Its 
preamblee maintains that the Act aims at the 'Encouragement of Learned Men to 
Composee and Write Useful Books'.24 The Statute obviously rests on utilitarian 
notions.. The grant of copyright protection shall encourage authors to write books 
forr the benefit of society. 

Itt is to be noted, however, that this utilitarian foundation of the Anglo-American 
copyrightt tradition was embedded in an intellectual climate pervaded by the ideas 
off  John Locke.25 His elaboration of a natural right to property in his Second Treatise 
onn Government is traditionally invoked as a basis for the natural law approach to 
copyrightt Nonetheless, Locke's labour theory influenced not only the decisions 
Millarr v. Taylor and Donaldson v. Beckett, which had to respond to the question of 
whetherr there exists a common law copyright that is rooted in natural law and is 
thuss independent of the stipulations of the Statute of Anne.26 It was also reflected in 
thee dawn of US copyright legislation. All of the states except Delaware enacted 
copyrightt statutes before the adoption of the US Constitution, thereby for the most 
partt unequivocally referring to principles of natural law.27 Not surprisingly, 
throughoutt the nineteenth century, US courts defended copyright on the grounds of 
lightnesss and justice far more than as a matter of the public good even though the 
firstt US copyright statute ultimately reflects the intention to apply copyright, along 
thee utilitarian lines drawn in the Statute of Anne, as a means of fostering public 
education.288 In practice, courts thus did not hesitate to intersperse the utilitarian 
frameworkk laid down in early Anglo-American copyright statutes with notions 
stemmingg from the natural law theory. 

AA similar tendency to intermingle natural law and utilitarian considerations can 
alsoo be observed in tile history of civil law copyright systems. At an early stage of 
development,, the notion of authors' natural rights had not yet been linked with the 
romanticc elaboration of criteria such as originality, organic form and the work of art 
ass a materialisation of the unique personality of the artist By contrast it was often 
broughtt to the fore to mask manifest economic interests of booksellers.29 The person 
off  the author was used as a dummy. The development of copyright law in Germany, 
inn particular, bears witness to the invocation of Locke's labour theory in favour of 
publishers.. The inefficiency of the German privilege system, caused by Germany's 

244 See Ginsburg 1994,137; Gieseke 1995,138-139. 
255 Cf. Strowel 1993,185-190. 
266 Cf. Gieseke 1995,139-140; Strowel 1993,114-115. 
277 Cf. Weinreb 1998, 1211-1212. See Ginsburg 1994, 139, who refers to the preamble to die 

Massachusettss Act of 17 March 1783 and Sterk 1996, 1199, quoting the preamble to Connecticut's 
17833 copyright statute. 

288 Cf. Ginsburg 1994,140; Weinreb 1998, 1212-1213, who points out that early treatises dealing with 
copyrightt law are to die same effect 

299 See Jaszi 1992, 295-296. In respect of 'The Batde of Booksellers', cf. Strowel 1993, 114-115. In 
respectt of me situation in France, see Ginsburg 1994,149. 
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territoriall  fragmentation, prompted various scholars to rely on the author's natural 
rightright in his writings as a starting point for the explanation of the illegitimacy of 
unauthorisedd reprints.30 

Thee situation in France also shows that utilitarian objectives were hidden under 
thee mask of the rhetoric of natural law. According to the analysis conducted by 
Ginsburg,, the French enactments of 1791 and 1793 reflect certain instrumentalist 
objectives.. The defence of the public domain against the monopoly enjoyed by the 
Comédiee Francaise, for instance, can be regarded as the main principle of the 1791 
laww instead of the focus on author's rights as 'the most sacred, the most legitimate, 
thee most inviolable, and [...] the most personal of all properties'.31 Ginsburg 
maintainss that, in 1793, the French Revolutionary legislators applied an amalgam of 
thee notion of authors' natural rights and enlightenment values.32 The latter support 
thee public interest in the progress of knowledge rather than strong property rights in 
intellectuall  works. The 1793 decree, therefore, need not necessarily be regarded as a 
tributee enthusiastically paid to natural law theory. By contrast, there is substantia] 
reasonn to believe that this piece of copyright legislation, in reality, formed part of a 
muchh broader scheme seeking to promote public education.33 Not surprisingly, the 
17933 law bears features, such as the compliance with formalities as a prerequisite 
forr suit, that call to mind utilitarian Anglo-American statutes.34 

Hence,, the mixture of the several notions that are often exclusively assigned to 
thee sphere of one legal tradition of copyright law defines its early development. 
Thiss historical common ground of copyright's legal traditions influences both of 
themm to this day. Weinreb, for instance, has pointed out that even though the natural 
rightsrights argument has been muted in recent years, it still remains a significant factor 
inn the background of the US copyright system.33 The accession of common law 
countriess to the Berne Convention also indicates that these countries are not 

Forr instance, see Putter 1774, § 20 and § 23, who bases his argumentation against unauthorised 
reprintss on the assumption that new literary works which are published for the first time are 'gleich 
urspriinglichh unstreitig ein wahres Eigenthum ihres Verfassers, so wie ein jeder das, was seiner 
Geschicklichkeitt und seinem Fleisse sein Daseyn zu danken hat, als sein Eigenthum ansehen kann.* 
Cf.. Bappert 1962, 256-257 and 262-267; Gieseke 1995, 121-122. In the context of Anglo-American 
copyrightt law, Jaszi 1994, 65, similarly points out mat, 'effectively, "authorship" had been 
introducedd into English law as a blind for the booksellers' interests, and it continued to perform that 
functionn throughout thee eighteenth century - and beyond'. 
Seee Ginsburg 1994, 144-145. The quoted passage is taken from an often quoted statement made by 
Lee Chapelier, who reported on die 1791 decree, that is also quoted by Ginsburg, ibid., 144. She 
assertss diat Le Chapelier's remark merely concerned unpublished works. 
Seee Ginsburg 1994,147-151. 
Seee Ginsburg 1994,146. 
Seee Ginsburg 1994, 147-151. Nevertheless, Strowel 1993, 314, points out that die protection itself 
wass independent of any formalities. 
Seee Weinreb 1998,1216. Cf. also me analyses conducted by Sterk 1996,1198-1204, and Jaszi 1992, 
297-302,, who present examples of court decisions. Jaszi, ibid., 298, states that 'over the history of 
Anglo-Americann copyright, Romantic "authorship" has served the interests of publishers and other 
distributorss surprisingly well'. 
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necessarilyy loath to depart, at least to some extent, from their utilitarian basis. The 
UKK was among the first countries that became party to the Convention in 1887. 
Indiaa and Australia followed in 1928 and the US in 1989. Pursuant to its preamble, 
thee Berne Convention is not inspired with the aim to enhance the benefits for 
societyy but animated by the 'desire to protect, in as effective and uniform a manner 
ass possible, the rights of authors'. This formula recalls the author-centric natural 
laww concept. The framework set out in the Convention resembles the natural law 
modell  of broad rights for authors and restrict!vely-defined exceptions.36 The Berne 
Conventionn also serves as a vehicle to introduce moral rights protection into 
utilitariann systems even though this is a typical feature of natural law theory.37 

Onn the side of civil law countries, Schricker has suggested enriching the natural 
laww foundation by introducing notions of the US copyright system in order to 
ensuree that copyright law furthers intellectual, cultural and cultural-economic 
progress.388 Notions of this kind made their way into the European Copyright 
Directivee 2001/29/EC which impacts on continental-European civil law copyright 
systems.. Pursuant to recital 4 of the Directive, 'a harmonised legal framework on 
copyrightt and related rights [...] will foster substantial investment in creativity and 
innovationn [...] and lead in turn to growth and increased competitiveness of 
Europeann industry [...]. This will safeguard employment and encourage new job 
creation'.399 Inevitably, one is left to wonder which role the author and a work of art 
ass manifestation of his personality may play in this utilitarian framework. The 
industriall  policy which is clearly given expression in recital 4 is difficult to 
reconcilee with the focus on the author and the act of creation that would correspond 
too the natural law approach to copyright. To conceive of the two traditions of 
copyrightt law as two incompatible, separate systems therefore hardly portrays the 
actuall  situation accurately. By contrast, the two traditions of copyright law can be 
describedd as mixtures of a shared set of basic ideas derived from natural law theory 
andd utilitarian notionss alike. 

2.1.22 THE LABOURER'S CLAIM AND THE ENTITLEMENT OF THE PUBLIC 

Ass an amalgam of the two theoretical lines of reasoning - the natural law argument 
andd utilitarian arguments - is applied in both traditions of copyright law anyway, it 
iss appropriate to understand the different reasons given for copyright protection as a 
uniformm underpinning of authors' rights. Accordingly, the following survey of 
argumentss in favour of copyright protection encompasses notions of natural law and 
utilitariann considerations alike. 

Cf.. Geiler 1994,170 and Strowel 1994,249-250. 
Seee article 6bis BC. Cf. Ginsburg 1991,598-600; Dworkin 1995,245-257; Cornish 1989,449^52. 
Seee Schricker, in: Schricker 1999, Einleitung, 7. 
Seee recital 4 of Directive 2001/29/EC of the European Parliament and of die Council of 22 May 
20011 on die harmonisation of certain aspects of copyright and related rights in die information 
society. . 
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Thee natural law argument supporting authors' rights appeals to feelings of 
lightnesss and justice. As it is the author who spends time and effort on the creation 
off  a new work of the intellect, it is deemed justified to afford him the opportunity of 
reapingg the fruit of his labour.40 Accordingly, it is posited that the author acquires a 
propertyy right in his work by virtue of the mere act of creation.41 A copyright law 
awardingg authors exclusive rights, therefore, merely recognises formally what has 
alreadyy occurred in the course of the act of creation. The labourer's property right in 
hiss work is regarded as an unalterable result of his creative activity - a natural 
consequencee that is inherent in the 'very nature of things'.42 Hence, the central 
elementt of the natural law argument is that an intellectual property right accrues 
directlyy from creative labour. 

Too explain this central feature, advocates of the natural law approach to 
copyrightt follow the lines of Locke's elaboration of a natural right to property in his 
Secondd Treatise on Government Locke envisions an unrestricted supply of 
resourcess in a world of abundance and for individuals born free to enjoy the rightful 
libertyy to use the earth's plenty.43 In this world, so runs Locke's argument, 
wheneverr one mixes his effort with the raw stuff of the world, he has joined to it 
'somethingg that is his own, and thereby makes it his Property. It being by him 
removedd from the common state Nature placed it in, it hath by this labour 
somethingg annexed to it that excludes the common right of other Men'.44 The focus 
off  Locke's labour theory on ethical postulations about individual merit instead of 
thee desirability of certain consequences concerning the property system as good for 
thee welfare of society, has led to its qualification as a 'desert' theory.45 Needless to 
say,, the real world bears little resemblance to Locke's world of abundance. Within 
thee realm of intangible products, however, a certain degree of similarity can hardly 
bee denied. Later authors are free, insofar as access is conceded, to ground their own 
creativee activities in the creations of their predecessors without diminishing the 
intellectuall  world's supply of ideas and individual expression because of the 'public 
good'' character of intellectual works.46 

Consequently,, a line has been drawn between Locke's elaboration of a natural 
rightright to property in a world of abundance and the author's right to his creation in the 
worldd of ideas and individual expression. The mechanism of acquiring property, in 
bothh worlds, is the same. The property right results directly from the labour mixed 
withh the raw material to be found in the respective world of abundance. As the 
authorr spends time and effort on the creation of a new intellectual work, this work 

Cf.. Grosheide 1986,128 (argument B). 
411 Cf. Desbois 1978,538; Hubmann 1988,5. 
422 Cf. Ricketson 1987,5-6; Ulmer  1980,105-106. 
433 Cf. Weinreb 1998,1223; Gordon 1993,1553; Strowel 1993,184. 
444 See Locke 1698, book U"  chapter  5 § 27. Cf. Micbelman 1967,1204; Strowel 1993,183. 
455 Cf. Mkhelman 1967,1203-1204. 
466 Cf. Weimeb 1998, 1224. See in respect of the 'publi c good' character  of intellectual works Fisher 

1988,1700. . 
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becomess his property. The reference to Locke's labour theory, however, is not only 
conducivee to explaining the sudden change of creative labour in intellectual 
property,, but also helps to understand certain further ramifications of the natural 
laww approach to copyright. Locke's concept of acquiring property in a world of 
abundancee is an individualistic one. The labourer is given an isolated position. By 
postulatingg an unrestricted supply of resources, it becomes possible to focus on the 
individuall  labourer at the moment when property is acquired instead of considering 
thee potential implications for the overall welfare of society. The surrounding in 
whichh Locke places his elaboration of a natural right to property thus allows the 
concentrationn on a single occurrence: the act of mixing labour with the raw material 
off  the envisioned world. Under these circumstances, the individual merit of the 
labourerr can be made visible in order to explain bis natural right to property. 

Againstt this backdrop, it becomes understandable why the natural law approach 
too copyright is author-centric. In line with Locke's labour theory, it concentrates on 
thee author engaging in the creation of a new work. Copyright limitations must be 
regardedd as an exception in this framework. Serving the public interest, they do not 
conformm to the individualistic concept underlying Locke's elaboration of a natural 
rightright to property.47 Besides the danger that important matters of public concern 
mightt be neglected, the author-centric position taken by the natural law approach 
hass the merit of focusing attention on the act of creation. The insight that a literary 
orr artistic work mirrors the personality of its creator because his unique form of 
self-expressionn is transferred to his work in the course of creation,48 falls within the 
provincee of the natural law approach to copyright. That it is advisable to vest 
authorss not only with economic but also with moral rights follows particularly from 
thee natural law theory. 

Inn contrast to this individualistic conception, utilitarian arguments in favour of 
copyrightt protection rest on a theoretical basis which even requires some kind of 
community.. Utilitarian theory conceives of property as conventionally recognised 
stabilityy of possession. The convention thereby arises out of the perception of men 
thatt individual advantage can be derived from mutual forbearance to interfere with 
thee possessions of others. Any security of possessions stems from the belief that the 
establishmentt of a lasting association will be impossible as long as members of the 
envisionedd community trespass against one another.49 In the course of development 
towardss a permanently ordained association, the evolving practice of mutual 
forbearancee is fortified through an established set of rules. On the basis of utilitarian 
theory,, private property is therefore rooted in the historical evolution of the 
customaryy acceptance of certain rules.50 

477 Cf. Grosheide 1986,129-133. 
488 Cf. Ulmer  1980,110-111; Desbois 1978,538. 
499 See the description of utilitaria n theories given by Michelman 1967, 1208-1209, who bases his 

analysiss on Hume and Bentham. 
500 See Michelman 1967,1209-1210. 
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Inn this framework of ingrained habits, so runs a further argument, a high level of 
productivityy depends on arrangements which assure to every labourer a predictable 
amountt of the fruits of his labour. It is assumed that the time and effort necessary to 
createe a new product wil l not be spent unless generally accepted rules secure that 
thee labourer is permitted to enjoy a substantial share of the product.51 In this line of 
reasoning,, the utilitarian approach to copyright relies on the motivating power of 
thee grant of exclusive rights. As these rights afford an author the control of the use 
andd enjoyment of his intellectual work, they offer the possibility of deriving 
economicc profit from a work's creation. Copyright protection, thus, is understood as 
ann incentive to create. The legal assurance that exclusive rights in works of the 
intellectt wil l be conferred on every author is offered as a bait to encourage 
intellectuall  productivity. This theoretical model, for instance, is reflected in the US 
Constitutionn which seeks to 'promote the Progress of Science and useful Arts, by 
securingg for limited Times to Authors and Inventors the exclusive Right to their 
respectivee Writings and Discoveries'.52 

Itt is to be noted, however, that the outlined mechanism is neutral as to the level 
off  protection granted. If copyright is primarily seen as a useful instrument for 
spurringg intellectual creation, this does not necessarily imply that strong protection 
wil ll  be considered appropriate. A high level of productivity may depend on a high 
levell  of copyright protection. The utilitarian approach to copyright, however, must 
nott be confused with the individualistic natural law approach. The person of the 
authorr and the act of creation do not occupy centre stage. Utilitarian theory is not 
primarilyy concerned with rewarding authors. By contrast, the overall welfare of 
societyy constitutes the centre of gravity. Copyright protection can only be justified 
andd is only to be conceded insofar as it can be deemed beneficial for society as a 
whole.. This conception leads to the understanding that there is a specific dualism 
inheringg in the grant of exclusive rights. The US Constitution, for instance, is 
understoodd to enshrine the possible grant of monopoly rights to authors not only to 
enrichh the common store of information. Its dissemination is also qualified as an 
integrall  part of the overarching objective to foster the welfare of the public.53 Hence 
itt follows that, besides the beneficial effect of copyright which consists, at least 
theoretically,, of the incentive to authors, the detriment to the consumers of literary 
andd artistic works who have to pay monopoly prices if they are to enjoy a 
copyrightedd work, must be taken into account as well.54 The dialectic inscribed in 
copyrightt law, thus, clearly comes to the fore. The grant of exclusive rights imposes 
aa 'tax on readers for the purpose of giving a bounty to writers'.55 The utilitarian 

511 Cf. Michelman 1967,1211-1212. 
522 See Article I, Section 8 of the U.S. Constitution. 
533 Cf. Weinreb 1998,1232; Calandrillo 1998,310. 
544 Cf. Weinreb 1998, 1231; Calandrillo 1998, 304. See in respect of the 'deadweight loss*  that results 

fromm the grant of exclusive rights Fisher 1988,1700-1702. 
Seee the statement by Thomas Babington Macaulay, First Speech on Copyright (Feb.5, 1841). It is 
alsoo quoted by Weinreb 1998,1231. 
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approachh to copyright, therefore, brings into focus the balance between grants and 
reservationss of copyright law. Both sides of the coin - the benefit for authors and 
thee detriment to users - must be taken into account when conferring exclusive 
rightsrights on authors.56 

Nonetheless,, utilitarian theory need not lead to a level of protection that falls 
beloww the protection of intellectual works resulting from the natural law approach. 
Proponentss of a utilitarian approach to copyright do not automatically turn a deaf 
earr to claims for strong exclusive rights. In contrast to the author-centric natural law 
framework,, however, strong copyright protection does not automatically follow 
fromm the very nature of things but must be justified by an additional argument that 
iss brought to bear in the course of the required balancing process. Economic, 
industriall  and cultural considerations as well as freedom of expression values can 
bee summoned up to tip the scales in favour of the authors.57 Like the natural law 
approach,, utilitarian theory, thus, is capable of forming a firm basis for copyright 
protection. . 

Thee first of the aforementioned additional arguments, the economic approach, 
cann be explained by referring to a school of thought that has evolved in the US and 
leanss heavily on neo-classical economic property theory.58 Embracing die utilitarian 
notionn that society's benefit ought to be promoted through the grant of copyright 
protection,, neo-classicists aim to move works of die intellect to their highest 
sociallyy valued uses. To realise this objective, they invoke market perfection as a 
guidee for resource allocation and conceive of copyright primarily as a mechanism 
forr market facilitation.59 In this neo-classical world, a regime of broad exclusive 
rightsrights serves less as an incentive to spur creative production, than as a means to 
directt intellectual resources through consensual transfers to die persons in whose 
handss they will best be employed to satisfy consumer wishes.60 The reaction to 
consumerr preferences must consequently be equated with die furtherance of die 
public'ss welfare. 

Widiinn die outlined framework, resources tiiat are not subject to individual 
controll  are deprived of dieir social value because die absence of individual 
ownershipp bars diem from die market process enabling their efficient allocation. 
Accordingly,, all economic value of a creative production has to be encompassed by 
universally-appliedd and clearly-defined property rights.61 Furthermore, neo-
classicistss strive for die reduction of transaction costs which play a decisive role 
widiinn die delineated system. As transaction costs may stifle consensual transfers, 

566 Cf. Nimmeafcrown/Ftischling 1999,76; Hkin-Kore n 1997,113; Ginsburg 1997,4. 
577 See for  an overview Hugenholtz 2000b, 483-484. 
588 See Netanel 1996, 306-307. The approach also has animated a line of cases. Cf. Harper  &  Row, 

Publishers,, Inc. v. Nation Enterprises, 471 U.S. 539 (1985) and ProCD, Inc. v. Zeidenberg, 86 F.3d 
1447,14499 (7*  Circui t 19%). 

599 See Netanel 1996,309-310; Gordon 1982,1612-1613; Bell 1998,587 and 590. 
600 See Gordon 1982,1605-1606. 
611 See Netanel 19%, 312-315. 
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theyy have the potential for threatening the envisioned efficient distribution of 
intellectuall  goods. In cases where die benefits accruing from a bargain do not 
outweighh its costs, die parties will refrain from transactions even tiiough tiiey might 
bee desirable for achieving me goal of allocative efficiency.62 Asserting tiiat property 
ruless will induce market actors to establish institutions capable of diminishing the 
costss of consensual transfers, neo-classicists reserve for authors not only all actual 
marketss but also potential ones which might take shape in die future.63 

However,, tracing tiiis conclusion on die basis of die neo-classical property theory 
inevitablyy entails die necessity to renounce a flourishing public domain bolstered by 
aa wide array of exempted uses. Viewed from me perspective of neo-classicists, a 
justificationn for divesting a copyright owner of his market entitlements solely exists 
whenn the possibility of consensual bargain is beyond reach - even in respect of 
potentiall  markets to come. In consequence, copyright limitations, such as fair use, 
aree affected by die dramatic reduction of transaction costs in die digital 
environment.644 Ultimately, die copyright balance arising from neo-classical 
propertyy tiieory resembles die concept of natural law copyright systems: broad 
exclusivee rights are combined witii precisely delimited exceptions. Utilitarian 
tiieory,tiieory, when connected witii die outlined neo-classical school of tiiought, thus, does 
indeedd allow die pursuit of strong copyright protection. 

Furthermore,, economic arguments can be supplemented with industrial policy 
objectives.. In tiiis line of reasoning, it is posited tiiat society will benefit from 
strongg copyright protection because of its stimulating effect on die rapidly emerging 
informationn industry. The social dimension of die growth of copyright industries is 
emphasisedd in this context As economic growtii in industrialised countries depends 
onn innovations which allow the creation of new products, die effective protection of 
intellectuall  property is considered an engine of new employment. In this vein, the 
EUU Commission argued in die Green Paper 'Copyright and Related Rights in die 
Informationn Society' diat only if copyright and related rights 'are properly protected 
wil ll  tiiere be the incentive to invest in die development of creative and innovative 
activity,, which is one of die keys to added value and competitiveness in European 
industry'.655 It elaborated further tiiat 'European competitiveness depends more and 
moree upon innovative ideas capable of leading to new products and procedures, 
whichh in their turn will generate new employment'.66 As pointed out above, tiiese 
considerationss have finally been given expression in recital 4 of die European 
Copyrightt Directive 2001/29/EC.67 

ww Cf. Gordon 1982,1608 and 1613. 
633 See Netanel 1996,313. Cf. Bell 1998,567-571 and Merges 1997,131-132. 
644 Cf. Gordon 1982,1615; Bell 1998, 583; Merges 1997,132. 

Seee EU Commission 1995,11 ('the economic dimension'). 
666 See EU Commission 1995,12 ('die social dimension'). 
677 See Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the 

harmonisationn of certain aspects of copyright and related rights in the information society. 
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Besidess economic arguments and industrial policy objectives, the utilitarian 
approachh to copyright also permits copyright protection to be placed in a cultural 
context.688 One facet of a cultural line of argument is the promotion of knowledge 
andd learning. The 1709 Statute of Anne already evokes considerations of this kind. 
Ass an 'Act for the Encouragement of Learning, by vesting the Copies of Printed 
Bookss in the Authors or Purchasers of such Copies', it pursues the objective to spur 
intellectuall  creation so that society may profit from the enhancement of the 
commonn store of knowledge.69 Nowadays, this line of reasoning particularly attracts 
attentionn in developing countries. The protection afforded by the Berne Convention, 
forr instance, is in this connection regarded as a means to encourage the creation of 
intellectuall  works that are indispensable for the training of qualified manpower 
capablee of undertaking development projects.70 Strong copyright protection is also 
seenn as a vehicle to develop an independent cultural identity and cultivate the 
nationall  cultural heritage. In this vein, Alikhan elaborates that any country 'wishing 
too stimulate or inspire its own authors, composers or artists, and thus augment its 
nationall  cultural heritage, must provide effective copyright protection'.71 

Finally,, an argument can be brought to the fore which is closely connected with 
thee cultural rationale. It can be asserted that the grant of exclusive rights serves as a 
propellingg force as regards freedom of expression and intellectual debate. In Harper 
&&  Row v. Nation Enterprises, the US Supreme Court referred to copyright as the 
'enginee of free expression'.72 It went on to elaborate that 'by establishing a 
marketablee right to the use of one's expression, copyright supplies the economic 
incentivee to create and disseminate ideas'.73 This line of reasoning receives an 
additionall  connotation when it is traced back to the age of enlightenment when 
traditionall  systems of censorship were replaced with the grant of copyright 
protection.744 The corresponding argument runs as follows: copyright protection 
offerss authors the opportunity to derive economic profit from their works. It ensures 
thee creators of intellectual works independence from any kind of patronage 
potentiallyy seeking to restrict their freedom of expression.75 The users of 
copyrightedd material, in turn, can enjoy works that have been created in the absence 
off  manipulation and censorship. Accordingly, copyright promotes a free and 
independentt intellectual debate.76 

088 Cf. Grosheide 1986,136-139. 
699 See Ginsburg 1994,137; Gieseke 1995,138-139. 
700 Cf. Alikhan 1986,428-429. 
711 See Alikhan 1986,429-430. Cf. Hugenholtz 2000b, 483. 
722 See US Supreme Court, Harper &  Row v. Nation Enterprises, 471 US 539 (1985), ID B. 
733 See US Supreme Court, ibid, m B. Cf. Hugenholtz 1989,150-151. 
744 For a historical analysis of the joint origin of freedom of expression and copyright, see Dommering 

2000,431-439;; Netanel 19%, 353-358. 
755 Cf. Netanel 1996, 288: 'Copyright supports a sector of creative and communicative activity that is 

relativelyy free from reliance on state subsidy, elite patronage, and cultural hierarchy.' 
766 Cf. Grosheide 1986,139-141; Netanel 1996,288; Hugenholtz 1989,151. 
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Althoughh it must be conceded that the freedom of expression argument brings 
intoo focus an important further aspect of copyright protection, its ambivalence 
shouldd not be concealed.77 A copyright law that provides for exclusive rights 
conferss on authors a monopoly position. As the author is free to control the use and 
enjoymentt of his work, he is also free to (mis)use copyright so as to unduly impede 
orr even prevent access to his work, thereby barring others from freely speaking or 
freelyy receiving information.78 Hence, the freedom of expression argument merely 
hass the potential for complementing the various other reasons for copyright 
protection.. It does not, however, automatically imply that authors should be vested 
withh strong exclusive rights because it also serves as a powerful basis of copyright 
limitations. . 

2.1.33 THE CULTURAL RATIONALE AS THE ESSENTIAL FOUNDATION OF COPYRIGHT 

Forr several reasons, it is advisable to draw on the full panoply of arguments in 
favourr of copyright protection. First of all, it is noteworthy that the international 
frameworkk set out for copyright protection itself rests on a combination of different 
rationales.. As already pointed out, the Beme Convention, being animated by 'the 
desiree to protect, in as effective and uniform a manner as possible, the rights of 
authorss in their literary and artistic works',79 can be understood to emphasise the 
naturall  law foundation of copyright law. The TRIPs Agreement, however, primarily 
desiringg to reduce 'distortions and impediments to international trade',80 points in 
thee direction of utilitarian considerations, such as the economic rationale of 
copyrightt and corresponding industry policy.81 The WBPO Copyright Treaty, 
ultimately,, reflects not only the desire 'to develop and maintain the protection of the 
rightsrights of authors in their literary and artistic works in a manner as effective and 
uniformm as possible' but also underscores 'the outstanding significance of copyright 
protectionn as an incentive for literary and artistic creation'.82 The natural law 
argumentt stemming from the Berne Convention and the utilitarian incentive 
conceptt are thus intermingled. As all these treaties contain the three-step test,83 an 
amalgamm of different considerations undergirding copyright protection may be 
appliedd instead of focusing solely on one specific argument 

Itt can also hardly be denied that international copyright law has reached a stage 
off  development which makes it difficult if not impossible to rely on one single line 
off  reasoning. Furthermore, doubt has been cast not only upon the appropriateness of 

Cf.. Grosheide 1986,139-143; Dommeiing 2000, 452-455. 
Cf.. Hugenboltz 2000b, 483. 
Seee the preamble of the Beme Convention. 
Seee the preamble of the TRIPs Agreement 
Cf.. Reichman 1989,800-805. 
Seee the preamble of the W1PO Copyright Treaty. 
Seee articles 9(2) BC, 13 TRIPs and 10 WCT. 
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thee natural law approach to copyright but also upon the utilitarian approach. The 
critiquee does not concern isolated aspects of the relevant arguments but aims at its 
veryy heart. The concept of authorship, for instance, which is central to the natural 
laww approach to copyright, has come under the attack of postmodern 
deconstnictivism.. As Dreier elaborates, it is asserted that 

'farr from speaking with his or her individual inner voice, which expresses in a 
formm proper to the author the eternal truth of the Weltgeist, the discourse of 
thee author emanates from several contexts which historically, socially and 
philosophicallyy determine the author's personality. Consequently, the author 
ceasess to be a creator in the conventional meaning of the word; instead, he or 
shee becomes an initiator of discursivity, an "instaurateur de discursivité", 
someonee who in turn exercises an influence on, and contributes to, his or her 
successors'' discourse. Thus, the person whom we call an "author" exercises 
ann authorial function rather than being an author.'84 

Ass Dreier shows, this philosophical line of argument may be rebutted in the 
contextt of legal discourse on the grounds that legal doctrine never denied that a 
creatorr builds upon pre-existing material. Copyright protection may furthermore be 
upheldd for socio-economic reasons, such as the aim to compensate the author 
adequately.855 What remains however, are uncertainties evolving from new 
technologies,, like digitisation and networking which may herald an era of creative 
activityy tending to confine itself to the rearrangement of pre-existing material. The 
independentt creation of new works on the sole basis of unprotected ideas and 
principless may increasingly become the exception rather than the rule, thereby 
degradingg authors in the traditional idealistic sense to 'mere contributors'.86 

Againstt the backdrop of the aforementioned technical developments, Jaszi draws 
attentionn to a further problem. He contends that copyright law, 'with its emphasis 
onn rewarding and safeguarding "originality", has lost sight of the cultural value of 
whatt might be called "serial collaborations" - works resulting from successive 
elaborationss of an idea or text by a series of creative workers, occurring perhaps 
overr years or decades'.87 Indeed, it is to be admitted that the traditional picture of 
thee creative genius working in isolation scarcely provides an adequate portrayal of 
realityy any longer.88 In the digital environment, intellectual works may also be the 
outcomee of a process in which numerous people have taken part, thereby potentially 
contributingg to the final copyrighted work in very different ways. In this 
framework,, individual contributions may be blurred or even become unidentifiable. 
Inn its Green Paper, 'Copyright and Related Rights in the Information Society', the 

Seee Dreier 1994, 54-55, referring to Foucault, Barthes and Derrida. 
Seee Dreier 1994, 55. 
Seee Dreier 1994,58. 
Seee Jaszi 1992,304, and 1994 62-63. 
Cf.. the picture drawn by Dreier 1994, 56. 
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EUU Commission referred to the creation of multimedia products in this context. It 
maintainedd that 'more and more often the initiative comes from a legal person, in 
thee form of an order for the work, with the same legal person bearing the artistic 
andd financial responsibility'.89 

Thee accentuation of an author's personality, as a further ramification of the 
naturall  law approach, is questionable as well. The picture of an author who realises 
hiss unique form of self-expression in the course of the creative process leading to a 
work,, undoubtedly, is a fascinating one. That a work of art, on this basis, is 
conceivedd as a materialisation of its creator's unique personality, moreover, appears 
ass a logical consequence -just like the notion that a bond unites the author with the 
objectt of his creation.90 However, to draw this subtle picture of the relationship 
betweenn the author and his creation inevitably begs the question of how many 
workss that actually enjoy copyright protection really are capable of meeting the 
outlinedd elevated standard of creation. 

Undoubtedly,, mere are certain works, the creation of which followed the maxim 
TartTart pour Vart\ The way in which they were made may indeed correspond to die 
delineatedd idealistic concept of an author who imprints his unique personality on 
thee works he creates. In these cases, it is therefore justified to invoke die described 
linee of reasoning. However, it also appears safe to assume that in the majority of 
cases,, the personality of the autiior is not necessarily transferred to the copyrighted 
work.. The doubt cast on die notion of authorship already points in this direction. 
Furthermore,, it can hardly be overlooked that many copyrighted works resemble 
designn products rather than works of fine art. The personality of die author is often 
subordinatedd to consumer tastes in order to ensure an intellectual product's 
commerciall  success. The error of lumping together die protection of literary and 
artisticc works on die one hand and die protection of simple databases and computer 
programmess on die odier,91 further encourages die dismantling of die personality 
concept.. The focus on die autiior's personality which forms an important facet of 
diee natural law approach to copyright, thus, is far from having the potential for 
explainingg the level of protection reached in international copyright law. Bodi 
pillarss of die natural law tiieory, die concept of authorship and die emphasis laid on 
diee autiior's personality, are therefore incapable of carrying the burden of the 
internationall  copyright system alone. 

Havingg recourse to utilitarian arguments instead, however, is not necessarily die 
rightright solution. There is a move afoot in the US which does not hesitate to throw into 
doubtt die necessity of strong copyright protection. The critique brings die utilitarian 
foundationn of die Anglo-American copyright system itself into focus. As die grant 
off  exclusive rights is primarily understood as a means to enhance die benefits for 

Seee EU Commission 1995, 25. The Commission, however, still considers it possible to uphold the 
conceptt  of authorship. See EU Commission, ibid., 27. 
Cf.. Ulmer  1980,110-111; Desbois 1978,538. 
Cf.. Dietz 1985,72-76; Wenzel 1991,109-110. 
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societyy by offering authors an incentive to create,92 any extension of copyright 
protection,, so runs the argument, must be regarded as unjustified if it does not have 
thee potential for spurring intellectual productivity.93 The gradual improvement of 
thee protection of intellectual works is considered incompatible with the utilitarian 
groundworkk laid for copyright insofar as a new detriment to users is not outweighed 
byy benefits accruing from a substantially increased level of creative productivity. In 
thiss vein, Sterk contended in the context of US copyright law that, 

'althoughh some copyright protection indeed may be necessary to induce 
creativee activity, copyright doctrine now extends well beyond the contours of 
thee instrumental justification. The 1976 statute and more recent amendments 
protectt authors even when no plausible argument can be made that protection 
wil ll  enhance the incentive for authors to create/94 

Thiss critical line of argument, however, is only a starting point. In fact, the 
utilitariann reliance on the motivating power of economic incentives as such is 
questionable.. The idea that money can buy a high level of creative productivity is 
nott quite clear. It virtually alleges that creative activity is a somewhat mechanical 
exercisee that can be intensified gradually. An artist who creates a new work, 
however,, is not unlikely to repudiate any profit motive. He will perhaps elaborate 
insteadd that the urge for creating works of art is in his very nature, and that he feels 
likee being forced to spend time and effort on the creation of new works by his 
artisticc disposition - irrespective of the promise of monetary reward. By the same 
token,, Calandrillo has pointed out that alternative incentives to create literary or 
artisticc works, besides the prospect of economic rewards, may be personal 
satisfactionn or the desire for respect and esteem.95 There is substantial reason to 
doubtt that the productivity of authors who are attracted by the outlined alternative 
incentives,, like scientific and artistic authors, will be spurred by offering or 
enlargingg copyright protection. Against this background, it is hard to understand 
whyy advocates of a utilitarian approach to copyright do not hasten to give empirical 
evidencee for the correctness of assuming that economic incentives do indeed 
encouragee intellectual productivity. In 1970, Breyer already concluded that 'more 
empiricall  work and more thoughtful analysis is needed'.96 

Inn the absence of empirical data, what remains is the possibility of venturing 
one'ss own best guess regarding the appropriateness of the utilitarian incentive 

Seee the previous subsection. 
933 In particular, an extension of the period of copyright protection is traditionally challenged on these 

grounds.. Cf. Breyer 1970, 324-325. Not surprisingly, the recent US Supreme Court decision Eldred 
v.. Ashcroft, 537 US (2003), in which an extension of the term of US copyright protection was 
challenged,, triggered a heated debate. See for an overview van Daalen 2003, 37. See in respect of 
thee critique in particular the dissenting opinion of Justice Breyer, ibid., IIC. 

944 See Sterk 1996,1197-1198. 
955 Cf. Calandrillo 1998,316-317. 
966 See Breyer 1970, 351. 
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principle.. It seems plausible to assume under these circumstances that economic 
incentivess will have a positive effect solely on the production of works, die creation 
off  which is moved into line witii market requirements anyhow. If die aim to achieve 
commerciall  success, from die outset, lies at die core of an author's creative activity, 
itt appears likely tiiat die grant or extension of copyright protection will spur his 
productivity.977 Therefore, die main beneficiary of die incentive rationale is 
ultimatelyy die copyright industry, which is afforded die opportunity of flooding die 
markett witii products tiiat are perfectly aligned witii consumer tastes.98 The 
industriall  policy objective which is frequently brought advanced in die context of 
utilitariann arguments," tiius, is die most convincing argument in favour of strong 
copyrightt protection tiiat can be linked witii die incentive rationale.100 like die 
naturalisticc audiorship concept, however, die incentive rationale does not have die 
potentiall  for supporting die international copyright system alone. It fails to explain 
whyy works, die creation of which cannot be spurred by economic incentives, such 
ass academic and artistic works, are nevertheless protected. 

Thiss conclusion recommends a combination of die natural law approach with the 
utilitariann incentive rationale. Obviously, the two distinct lines of reasoning 
complementt each otiier. Whereas die natural law argument explains why academic 
orr artistic works are protected even tiiough tiiey would have been created regardless 
off  die prospect of monetary reward, die incentive principle supports die protection 
off  works which have been produced witii an eye to commercial success. To 
interlockk botii arguments, emphasis can be laid on die cultural dimension of 
copyrightt protection.101 Viewed from tiiis perspective, copyright law can primarily 
bee conceived of as a means to provide an optimal framework for cultural 
diversity.1022 Arguably, all kinds of works, regardless of whedier or not their creation 
followss predominantly own and independent rules or is primarily due to die 
prospectt of monetary reward, contribute to die attainment of tins objective. In 
internationall  copyright law, die cultural rationale plays a decisive role anyhow.103 

Cf.. Calandrillo 1998,323-326. 
Seee the analysis conducted by Benkler 1999,400412. Cf. Netanel 1996,333. 
Seee the previous subsection. 
Cf.. Sterk 1996,1244-1246. 
Cf.. die previous subsection. 
Cf.. Fisher 1998, 1212-1220, who espouses crafting intellectual property rights so as to promote a 
'justt and attractive culture'. Within a framework which emphasises the 'democracy-enhancing 
function'' of copyright, similar objectives are brought to the fore by Netanel 1996, 288: 'Copyright 
providess an incentive for creative expression on a wide array of political, social, and aesthetic 
issues,, thus bolstering the discursive foundations for democratic culture and civic association.' Cf. 
Netanel,, ibid., 347-351. 
Cf.. Alikhan 1986,42S-431; Grosheide 1986,136-139. 
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2.22 Justifications for  Copyright Limitation s 

Soo far, nothing has been said about the scope of the exclusive rights granted. In the 
contextt of the three-step test, copyright limitations are of particular importance in 
thiss connection.104 The term 'limitation' is used in this book as a generic term 
encompassingg not only instances where a work may be used without authorisation 
andd payment of remuneration, but also the case of so-called non-voluntary licences 
-- statutory and compulsory licences.'05 The restrictions on protection inhering in the 
copyrightt system like the limited term of protection, the requirement of originality, 
thee idea/expression dichotomy and the first sale doctrine, however, are not covered 
byy the term 'limitation', as used here.106 In article 13 TRIPs and 10 WCT, two 
differentt expressions are to be found in connection with the three-step test. These 
provisionss refer not only to 'limitations' but also to 'exceptions'. This double 
referencee makes sense against the backdrop of copyright's two legal traditions. 

Broadd exclusive rights which, in principle, encompass all conceivable ways of 
usingg a work, correspond to the natural law foundation of copyright emphasised in 
civill  law countries. If certain uses are nevertheless exempted within this system, 
suchh derogation from the theoretically all-embracing right may arguably be called 
ann 'exception' rather than a 'limitation'. Pursuant to the utilitarian incentive 
principlee that features prominently in common law countries, by contrast, only 
rightsrights strong enough to induce the desired production of intellectual works are to be 
granted.. In this framework, certain areas might be carved out of the scope of 
exclusivee rights from the very beginning and flexible open-ended provisions may 
bee employed to offer room for unauthorised uses.107 Hence, copyright appears to be 
limitedd and its restriction is not exceptional. The term 'limitation' characterises this 
situationn more accurately than the term 'exception'. The use of both terms in 
articless 13 TRIPs and 10 WCT thus underlines that the application of the three-step 
testt does not depend on the legislative technique.108 Common law 'limitations' are 
subjectt to the test, just like civil law 'exceptions'. Bearing this in mind, it can be 
clarifiedd that the generic term 'limitation', as used here, refers to both traditions of 
copyrightt law and their specific ways of imposing restrictions on the exclusive 
rightsrights of authors. 

Otherr limitations on copyright, for instance, are the idea/expression dichotomy, the originality 
requirement,, the first sale doctrine and the fact that copyright protection is only granted for a limited 
periodd of time. 
Cf.. for a more detailed description of these different notions Guibault 2002, 20-27. Ficsor proposes 
too refer to non-voluntary licences as 'limitations' and to understand the term 'exceptions' so as to 
coverr uses that may be made without authorisation and payment of remuneration. See Ficsor 2002a, 
257.. This distinction is not supported here. In fact, it would just complicate matters. As wil l be 
discussedd later in more detail in subsection 4.1.3, the three-step test is applicable to both types of 
limitations. . 
Cf.. Guibault 2002,15-16. 
Cf.. Guibault 2002,17-20 and the introductory remarkss made in section 2.1. 
Thiss wil l be discussed in more detail in subsection 4.1.3. 
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Byy and large, it can be stated that copyright limitations rest primarily on the 
defencee of fundamental rights and freedoms, such as the guarantee of freedom of 
expressionn - including the right to receive information - and the right to privacy.109 

Certainn public policy considerations, like the objective of fostering the 
disseminationn of information, can be regarded as corollaries of freedom of 
expressionn values. Internationally, the importance of limitations serving educational 
purposess has also been recognised at an early stage of development At the time of 
thee inception of the Berne Convention, Numa Droz who presided over the 1884 
diplomaticc conference enunciated in his closing speech not only that 'limitations on 
absolutee protection are dictated, rightly in my opinion, by the public interest' but 
alsoo advanced that the 'ever-growing need for mass instruction could never be met 
iff  there were reservation of certain reproduction facilities, which at the same time 
shouldd not generate into abuses'.110 The 'need for mass instruction' again gained 
momentumm after the Second World War. The collapse of colonial structures, 
bringingg inn its wake the birth of independent developing countries, inevitably raised 
thee question of how to convince these countries of the advantages of talcing on 
obligationss under the Berne Convention. The fact that the newly independent states 
facedd enormous problems as regards mass education played a decisive role in this 
context.1111 Ultimately, the 1971 Paris Revision Conference sought to react to the 
specificc needs of developing countries. Approval was given to an appendix to the 
19711 Paris Act of the Berne Convention which provides for special faculties as to 
translationss and reproductions of works of foreign origin.112 

limitationss enabling the unauthorised use of copyrighted material during 
religiouss or official celebrations,113 and for administrative, parliamentary or judicial 
proceedingss give evidence of further objectives underlying copyright limitations. 
Theyy reflect the aim to promote religious activities and to hinder copyright from 
interferingg with the functioning of a state's legislative, executive and judicial 
bodies.. Limits are moreover set to authors' rights in order to regulate industry 
practicee and competition.114 The exemption of ephemeral recordings made by 
broadcastingg organisations and compulsory licences concerning broadcasting rights 
andd recordings of musical works can be perceived as examples of this type of 
limitation.1155 In the field of computer programs, reverse engineering provisions 

Seee for  a detailed analysis of these fundamental rights and freedoms Ooibault 2002,29-56. 
Seee Ricketson 1999, 61, who quotes the closing speech by Numa Droz. Articl e 10(2) of the 1971 
Pariss Act of the Berne Convention permits the free utilisation of literar y and artistic works by way 
off  illustratio n in publications, broadcasts or  sound and visual recordings for teaching. 
Cf.. Alikhan 1986,427-431. 
Cf.. Ulmer  1971,427-434. 
Thee so-called 'minor  reservations doctrine*  which is an implied limitatio n recognised under  the 
Bernee Convention permits copyright limitation s of this kind. See subsection 3.1.1. 
Cf.. Guibault 2002,56-68; Hugenboltz 1996,94-95; Lucas 1998,178-185. 
Seee articles 1 lbis(2), llbisO) and 13(1) BC. Guibault 2002,56-65, also discusses press reviews, as 
permittedd under  article 10(1) BC, in this context 
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whichh allow the decompilation of computer programs to achieve interoperability 
reflectt the objective to ensure free competition.116 

Itt is beyond the scope of the present inquiry to discuss all conceivable 
justificationss of copyright limitations. As far as necessary, attention will be devoted 
too individual facets thereof in the course of the ensuing discussion of the three-step 
testt For the present purpose of circumscribing the field of application of the three-
stepp test, the examination can be confined to certain elements which have a deep 
impactt on the balance between grants and reservations of copyright law. Freedom 
off  expression by far is the most powerful justification of copyright limitations. 
Relevantt concepts seeking to justify copyright limitations will be inspected closely 
inn the ensuing subsection 2.2.1. Subsequently, the related public policy objective to 
promotee the dissemination of information will be discussed in subsection 2.2.2. In 
thiss context, the problem of how to justify the exemption of personal use in the 
digitall  environment will be raised. To complete this discussion, the fundamental 
rightright to privacy will be brought into focus in subsection 2.2.3. Finally, it will be 
underlinedd in subsection 2.2.4 that copyright limitations also have a part to play in 
thee democracy-enhancing function of copyright. 

2.2.11 FREEDOM OF EXPRESSION AND INFORMATION 

Freedomm of expression and the right to receive information can be characterised as 
concomitantt fundamental guarantees undergirding the process of communicative 
interactionn in a democratic society. In the Handyside case, the European Court of 
Humann Rights, for instance, stated unequivocally that 'freedom of expression 
constitutess one of the essential foundations of [a democratic] society, one of the 
basicc conditions for its progress and for the development of every man'.117 The 
fundamentall  guarantee of freedom of expression has two facets. On the one hand, 
thee freedom to seek and receive information must be ensured. It is an indispensable 
prerequisitee for the formation of an opinion. On the other hand, the freedom to 
impartt information must be guaranteed, which allows the final communication once 
ann opinion has been formed.118 

Too conceive of freedom of expression as a concept which enshrines the right to 
receivee information, thus, has the corollary that not only the concerns of the 
communicatorr who wants to impart information are considered, but also those of 
recipientss of infonnation.119 Like two sides of a coin, both aspects of freedom of 
expressionn are accordingly reflected in international legal instruments concerning 
humann rights. The Universal Declaration of Human Rights enunciates in article 19 

Cf.. Guibault 2002, 65-68. At the core of this regulatory scheme for computer programs lies the 
idea/expressionn dichotomy of copyright law which has degenerated into an instrument of market 
regulationn in the field of functional expression. Cf. Kerever 1991,11-15. 
Seee the Handyside case, E.C.H.R. Judgement of December 7, 1976, Series A No. 24, § 49. 
Cf.. van Dijk/van Hoof 1998, 558. 
Seee Lucas 1998,182. 
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thatt  'everyone has the right  to freedom of opinion and expression' and recognises 
thatt  'thi s right includes freedom to hold opinions without interference and to seek, 
receivee and impart informatio n and ideas through any media and regardless of 
frontiers'. 1200 Similarly , articl e 10 of the European Convention on Human Rights 
underscoress that 'everyone has the right  to freedom of expression' and clarifies that 
'thi ss right  shall include freedom to hold opinions and to receive and impart 
informatio nn and ideas without interference by public authorit y and regardless of 
frontiers'. 121 1 

Too assess the influence which the guarantee of freedom of expression may have 
onn copyright law, an analysis conducted by Benkler  can be consulted. His concept 
doess not concern single cases in which it appears advisable to restrict copyright in 
favourr  of freedom of expression. Instead, his line of reasoning refers to the public 
domainn as such which, pursuant to his definition,122 encompasses all kinds of 
privilegedd uses that are 'commonly perceived as permissible absent special 
circumstances'.1233 On this basis, Benkler  states that a 'society with no public 
domainn is a society in which people are free to speak [...] only insofar  as they own 
thee intellectual components of their  communication'.124 Accordingly, he posits that 
freedomm of expression requires a robust public domain and recalls the detriment to 
userss flowing from copyright protection: 

'A nn increase in the amount of material one person owns decreases the 
communicativee components freely available to all others... Only an increase 
inn the public domain [...] generally increases the freedom of a society's 
constituentss to communicate.'125 

I nn this line of argument, his examination of the conflict between copyright and 
freedomm of expression culminates in the assumption that each grant or 
strengtheningg of authors' rights wil l inevitably bar  members of society from using 
orr  communicating informatio n under  certain circumstances.126 The further 
conclusionss drawn by Benkler  on this basis are of particular  interest. In the previous 
section,, an approach to copyright has been heralded which seeks primaril y to ensure 
cultura ll  diversity.127 Undoubtedly, 'the widest possible dissemination of informatio n 
fromm diverse and antagonistic sources'128 plays a decisive role in this context. 

Cf.. also article 19 of the International Covenant on Civi l and Political Rights. 
Seee also article 11 of the Charter  of Fundamental Rights of the European Union. 
Functionally,, he defines the public domain as 'the range of uses of information that any person is 
privilegedd to make absent individualized facte that make a particular  use by a particular  person 
unprivileged'.. See Benkler  1999,362. 
Seee Benkler  1999,358 and 363. 
Seee Benkler  1999,358. 
Seee Benkler  1999,393. 
Cf.. Benkler  1999,393. 
Seee subsection 2.1 J. 
Cf.. the formula of the US Supreme Court which is also quoted by Benkler  1999,358. 
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Copyrightt should contribute to the exchange of diverse and different perceptions of 
thee world. In this connection, Benkler contends that an expansion of copyright 
protectionn - which automatically entails an enclosure of the public domain - is 
conducivee to diversifying information only if stronger property rights encourage the 
activitiess of many small producers. If an expansion, by contrast, leads to 
concentrationn among commercial producers, it may stymie cultural diversity rather 
thann fostering it129 His ensuing analysis suggests that, in fact, stronger protection is 
nott unlikely to have an adverse effect on the activities of producers who do not 
pursuee market-oriented strategies and may therefore be an important source of 
culturall  diversity. However, it may indeed lead to consolidation among 
organisationss devoted to commercial information production which have already 
aggregatedd a large inventory of owned information, the value of which is 
increased.1300 Hence, Benkler concludes that the 

'adversee effects on small-scale production relative to large-scale production 
[...]]  challenges the argument that copyright fosters diversity of information 
producerss and products... Too heavy a focus on the market does not '*free" 
informationn production. Rather, it concentrates production in the hands of a 
smalll  number of commercial organisations.'131 

Thee specific merit of Benkler's approach, therefore, lies in emphasising that not 
onlyy the grant of exclusive rights is central to realising the objective to support a 
widee variety of cultural activities, but also sufficient breathing space for freedom of 
expression.1322 Whether it is appropriate to conceive of copyright and freedom of 
expressionn as antagonistic principles, however, is questionable. Certain rules of 
copyrightt law, at least, create space for free speech rather than imposing 
restrictions.. The way in which Melville B. Nimmer embarked on the exploration of 
thee balance between copyright and freedom of expression, for instance, lends 
weightt to the mediating effect which the idea/expression dichotomy has on a 
potentiall  conflict between copyright and freedom of expression. Consequently, 
Nimmer'' s approach nuances the picture drawn by Benkler.133 He stresses that it is 
particularlyy due to the idea/expression dichotomy that copyright is hindered from 
interferingg with the guarantee of free speech: 'the market place of ideas would be 
utterlyy bereft, and the democratic dialogue largely stifled if the only ideas which 
mightt be discussed were those original with the speakers.'134 

Cf.. Benkler 1999,400. 
Seee the analysis conducted by Benkler 1999,400-408. 
Seee Benkler 1999,411. Cf. Benkler 2001,97-105. 
Cf.. as regards the late recognition of the potential conflict between copyright and free speech in 
Europee Hugenholtz 2002,248-250. 
Itt is to be noted that Benkler 1999, 386-390, also refers to the mediating effect which die 
idea/expressionn dichotomy has on die conflict between copyright and freedom of expression. 
However,, it does not become a prominent feature of his own approach. 
Seee Nimmer 1970,1189. 
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Byy and large, the principle that authors are free to build upon the ideas of their 
predecessors,, as long as their particular selection and arrangement and the 
specificityy in the form of their expression is not copied, thus, does not only secure 
thatt creative processes remain possible, but also that free speech is not unduly 
curtailed.1355 However, Nimmer also identifies certain areas of overlap where even 
thee idea/expression dichotomy is rendered incapable of reconciling copyright and 
freedomm of expression: 'To the extent that a meaningful democratic dialogue 
dependss upon access to graphic works generally, including photographs as well as 
workss of art, it must be said that little is contributed by the idea divorced from its 
expression.'1366 He concludes that, in particular for the purpose of news reporting, it 
mayy be insufficient to enjoy the freedom of summing up all the facts. In certain 
cases,, it will be necessary to have recourse to copyrighted material, like 
photographs,, to inform the public adequately.137 In general, it can therefore be 
inferredd from Nimmer's analysis that the concentration of exclusive rights in the 
handss of the authors encroaches upon the guarantee of freedom of expression in 
circumstancess which necessitate the inclusion of a work's expressive core.138 

Hence,, strong copyright protection does not necessarily threaten the fundamental 
guaranteee of freedom of expression. An expansion of authors' rights need not entail 
aa curtailment of free speech. By contrast, the potential harm flowing from copyright 
whichh Benkler has brought into focus can be minimised by imposing certain 
restrictionss on authors' rights. These limitations must be carefully drafted so as to 
permitt the free use of copyrighted material whenever a reference to the mere idea 
underlyingg a work is insufficient If the guarantee of freedom of expression requires 
thee free use of a work's expressive core, an appropriate set of copyright limitations 
mustt secure that the relevant forms of use are exempted from the authors' control.139 

Nimmer'ss analysis suggests that privileges in favour of the press play a decisive 
rolee in this connection. He refers to a situation requiring the use of a work's 
expressivee core to inform the public properly. Internationally, considerable 
deferencee has been given to this sensitive area. Article I0bis(2) BC allows the free 
usee of literary or artistic works seen or heard in the course of a current event for the 
purposee of reporting the event Similarly, article 2bis(2) BC seeks to facilitate the 
workk of the press. By virtue of this provision, lectures, addresses and other works of 
thee same nature which are delivered in public may freely be reproduced by the 
press,, broadcast and communicated to the public. Article 2bis(l) BC, moreover, 
permitss to exclude political speeches and speeches delivered in the course of legal 
proceedingss from the protection granted by the Berne Convention altogether. Even 

Cf.. Nimmer 1970,1190-1193. However, see the critiqu e by Hugenholtz 1989,166-167. 
Seee Nimmer 1970,1197. 
Cf.. Nimmer 1970,1198-1200. 
Cf.. Benkler  1999,386-387; Guibauit 2002,30-31; Macciaccmm 2000,683-686. 
However,, see Hugenholtz 1989, 168-170, asserting that the traditional set of limitation s may turn 
outt  to be insufficient Cf. Geiger  2002a, 330-333; Griffith s 2002, 256-264; Birnhack 2003, 29 and 
32-33. . 
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thoughh the press is not explicitly mentioned in this provision, it is undoubtedly one 
off  its main beneficiaries. Finally, article 10&w(l) affords the press the free 
reproduction,, broadcasting and communication to the public of articles or broadcast 
workss on current economic, political or religious topics. 

Besidess press privileges, limitations which exempt the making of quotations and 
aa work's use for the purpose of parody constitute a focal point in the context of 
freedomm of expression. The academic author and the literary critic quoting a work 
mustt ensure that the borrowing is reproduced precisely. Therefore, a quotation 
typicallyy includes the expressive core of copyrighted material. By the same token, 
thee parodist depends on the use of a work's expressive uniqueness to make the 
targett of his mockery identifiable. The guarantee of freedom of expression, thus, 
necessitatess copyright limitations under these circumstances. This necessity has 
beenn realised throughout both legal traditions of copyright law. It is reflected in 
articlee 10(1) BC and has been underlined in numerous court decisions - irrespective 
off  whether the court followed the civil law or the common law approach to 
copyright1400 To give an example, the ruling of the German Federal Constitutional 
Court,, the Bundesverfassungsgericht, concerning quotations made by Heiner Muller 
inn his play 'Germania 3 Gespenster am toten Mann' can be brought into focus. 

Beforee embarking on a description of the 'Germania 3'-decision of the German 
Federall  Constitutional Court, a comment on the German copyright system is 
appropriatee to lay the groundwork for the ensuing discussion. In article 14(2) of the 
Germann Grundgesetz (GG), it is stated that the use of property shall also serve the 
publicc good.141 This constitutionally grounded principle of the 'Sozialbindung' of 
alll  property is understood to delimit the discretion of the legislator who has to 
determinee the scope of property rights by virtue of article 14(1) GG.142 He is 
expectedd to establish a balance between the opposite interests deserving protection, 
whilee tracing the conceptual contours of property rights.143 According to the 
jurisprudencee of the Federal Constitutional Court, the exclusive property rights in 
workss of the intellect are guaranteed and safeguarded by article 14 GG.144 

Therefore,, the notion of the 'Sozialbindung', laid down in article 14(2) GG, 
encompassess the field of copyright law. This implies that the public interest 
mitigatess the strict alignment of German copyright law with the author and his 
interests,, which is typical of the civil law approach to copyright. 

Cf.. die overview given by Guibault 2002, 30-47. See in respect of decisions of European courts 
Hugenholtzz 2002,253-261. 
Articlee 14(2) GG reads as follows: 'Eigentum verpflichtet Sein Gebrauch soil zugleich dem Wohle 
derr Allgemeinheit dienen.' Cf. Geiger 2002b, 30-31, tracing back this notion to the writings of Kant, 
vonn Gierke and Kohier. See in respect of the various functions which property has in the German 
legall  tradition Kirchhof 1987, 1650-1651. The notion of social commitment of intellectual works is 
rejectedd in France. Cf. Wistrand 1968,41-42; Strowel 1994, 250. 
Seee Papier 1994, 157, who provides a survey of decisions of the German Federal Constitutional 
Courtt (Bundesverfassungsgericht). Article 19(1) GG must also be observed 
Seee Papier 1994, 157; Kreile 1993, 256-257. 
Seee the decision 'Kirchen- und Schulgebrauch', BVerfGE 31, 229 (240-241); Papier 1994, 111. 
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Nevertheless,, the Federal Constitutional Court noted that the author  need not 
enduree greater  exposure to copyright limitation s than is required to achieve the 
sociallyy valuable ends at stake.145 The inclusion of the public interest thus does not 
servee as a means to devise a copyright system that yields maximum profit s for  the 
goodd of society.14*  Rather, the concept of the 'Sozialbindung' protects certain isles 
off  user  privileges from inundation by the preponderance of authors' exclusive 
propertyy rights. 

Withh regard to § 51 No. 2 of the German Copyright Act which permits 
quotationss from literar y works, the Court underscored the particular  importance of 
thiss room for  free uses in the decision on Heiner  Muller *  s play 'Germania 3 
Gespensterr  am toten Mann'. Muller  embedded in his play passages taken from 
workss by Bertolt Brecht. The holders of the rights in Brecht's works accordingly 
suedd for  copyright infringement. They contended that Muller  had overstepped the 
boundaryy lines drawn in § 51 No. 2. Muller' s widow and the play's publisher, by 
contrast,, invoked Muller' s freedom of artistic expression. They asserted that the 
quotationss were indispensable for  the discussion of Brecht's political position, as 
intendedd by Muller. 147 The Court, thus, had to decide whether  Brecht's copyright 
inhibitedd Muller  from freely expressing himself artistically . In order  to strike a 
properr  balance between the different constitutional rights at stake, it emphasised 
thatt  copyright limitation s must be construed in the light of the freedom of artistic 
expression,, as prescribed in article 5(3) GG.148 The Court maintained that at least 
whenn the possible economic harm flowing from a quotation cannot be perceived as 
significant,, the second author's interest in using a pre-existing work prevails over 
thee exploitation interests of his predecessor.149 The decision shows how courts seek 
too provide sufficient breathing space for  freedom of expression.150 

Seee BVerfGE 79,29 (40-41). Cf. Kreil e 1993,259-260; Söllner  1994,372-374. 
Cf.. Dreier/Senfüeben 2001,107-111. 
Seee BVerfG, Zeitschrift fur  Uiheber- und Medienrecht 2000, 868. 
Seee BVerfG, Zeitschrift fiir  Urhebcr- und Medienrecht 2000, 869: 'Dem Interesse der 
Urheberrechts-inhaberr  vor  Ausbeutung ihrer  Werke obne Genehmigung zu fremden kommerziellen 
Zweckenn stent das duich die Kunstfreiheit geschützte Interesse anderer  Künstler  gegenüber, ohne 
diee Gefahr  von Eingriffen finanzieller oder  inhaltlicher  Art in einen kiinstlerischen Dialog und 
Schaffensprozesss zu vorhandenen Werken tieten zu können.' Cf. von Becker  2000,864-865. 
Seee BVerfG, Zeitschrift fur  Urheber- und Medienrecht 2000,869. Cf. Metzger  2000,925. 
Seee for  further  examples Guibault 2002, 30-40; Hugenholtz 2002, 253-261. In the realm of the 
Anglo-Americann copyright tradition , the decision of die US Supreme Court Harper  &  Row v. 
Nationn Enterprises, 471 U.S. 539 (1985) is of particular  importance in this context See for  a more 
detailedd discussion of this decision subsection 4.5.3.3. It is noteworthy that die described 'Germania 
3'-decisionn of die German Constitutional Court is not unlikely to foreshadow a cautious departure 
fromm die continental-European dogma that copyright limitation s must be interpreted restrictivety. 
Seee Metzger  2000, 933; Kroger  2002, 18; Hugenholtz 2002, 251. Cf. in general Bomkamm 1996, 
650-652.. See also die decision 'Elektronische Pressespiegel'  of die German Federal Court of 
Justice,, Gewerblicher  Rechtsschutz und Urhebenecht 2002, 965-966. Cf. as to die latter  decision 
Dreierr  2003,478; Hoeren 2002,1023. 
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Inn sum, it can be concluded that freedom of expression establishes a firm basis 
forr copyright limitations. It ensures that information diversity is not stifled by 
excessivee copyright protection. Functionally, the guarantee of freedom of 
expressionn complements the idea/expression dichotomy known in copyright law. 
Wheneverr recourse to the mere facts presented in a copyrighted work is insufficient, 
thee freedom of expression of the speaker can be asserted to allow for the use of a 
work'ss expressive core. Typically, this situation arises in the context of news 
reportingg and the use of a work for the purpose of quotation, criticism or parody. 

2.2.22 THE DISSEMINATION OF INFORMATION 

Limitationss which serve the purpose of disseminating information offer members of 
societyy the opportunity of receiving the information enshrined in works of the 
intellect.. For this reason, they can be understood as exponents of freedom of 
expressionn values.151 The traditional set of limitations promoting the spread of 
informationn - privileges in favour of libraries and archives - will not be examined 
heree in detail.152 Instead, a phenomenon must be brought into focus which suggests 
thatt the importance of the public policy objective to disseminate information will 
increasee dramatically in the near future. It can hardly be overlooked that the 
evolvingg information society gives rise to further challenges in respect of the spread 
off  information. As information is transformed into the raw material of economic 
activityy and the origin of wealth in the information society, access to a broad and 
diversee supply of information is of paramount importance for its citizens.153 In 
future,, copyright law is not unlikely to be primarily understood as a means to 
ensuree the just distribution of information resources. To deprive segments of the 
populationn of information would inevitably raise the spectre of a 'digital divide' of 
societyy that might have serious social and political consequences.154 Against this 
background,, it is not unlikely that the public policy objective to disseminate 
informationn will become a central justification for copyright limitations in the 
digitall  environment.155 

AA harbinger of this development already occupies centre stage. In the pre-digital 
era,, personal use privileges which exempt the making of private copies could be 
defendedd on the grounds that it would be impossible to exert control over the 
countlesss number of personal uses anyway. Besides constitutional rights and public 
policyy considerations, market failure has accordingly often been deemed an 

Thee guarantee of freedom of expression comprises not only the freedom of imparting information 
butt also the freedom of seeking and receiving information. Cf. van Dijk/van Hoof 1998, 558. See 
thee previous subsection. 
Cf.. the overview given by Guibault 2002, 69-77. 
Cf.. Lyman 1998,1069; Dreier/Senftleben 2001,117-120. 
Cf.. Elkin-Koren 1997, 111-113; Spom 2000, 540-541. Lucas 1998, 183-184, calls into doubt mat 
thesee possible developments will necessitate the recalibration of copyright's balance. 
See,, however, the critical remarks by Lucas 1998,184. 
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additionall  basis for limitations and, in particular, for personal use privileges.156 The 
markett failure approach permits the introduction of copyright limitations in cases 
wheree the market is hindered in its efforts to function as a forum for desired 
consensuall  transfers of intellectual resources, for example, by prohibitively high 
transactionn costs.157 Indeed, one of the reasons for the maintenance of private 
copyingg privileges in the pre-digital world, frequently supported by the introduction 
off  a home taping levy on blank cassettes and recording equipment, can be seen in 
thee insuperable difficulty of licensing and controlling the myriad individual uses 
whichh are encompassed by the user privilege to make copies for personal use.158 

Markett failure, however, has no justificatory substance in an ethical or moral 
sense.. As all concepts that are grounded in nothing but certain circumstances which 
aree qualified as 'failure', the market failure approach is doomed to fail as soon as 
thee abuse can be remedied. Therefore, it is not surprising that technological 
measuress which allow the monitoring of the details of individual uses irrespective 
off  their total number in the digital environment,159 have unveiled the Janus face of 
thee market failure rationale. Nowadays, it serves more as a strong argument for 
thosee espousing the abridgement of copyright limitations than as a basis for their 
fortification.1600 In light of this development, personal use privileges are on the 
defensive.. The recourse to market failure principles, however, is anything but 
conducivee to recalibrating their scope in the digital environment It would lead 
directlyy to their abolition. Hence, if privileges for personal use shall successfully be 
shelteredd from erosion, another basis must be found which is capable of fillin g the 
justificatoryy vacuum caused by technical developments.161 

Thee public policy objective to disseminate information is suitable for 
accomplishingg this task. Undoubtedly, personal use privileges have the potential for 
contributingg substantially to die dissemination of information. A limitation 
permittingg people to learn of intellectual works by taking autonomous decisions on 
whichh kind of information they want to access, can be regarded as a powerful 
decentralisedd instrument for spreading information. Unrestrained access to literary 
andd artistic productions enables individuals to participate in the intellectual life of 
society.. They allow each individual member of society to consult works of the 
intellectt in order to accumulate a personal store of information. Hence, personal use 
privilegess help to reduce the danger of a 'digital divide' of society.162 

Cf.. Guibault 2002,78-87. 
Seee Gordon 1982,1614-1615. High transaction costs are seen as the main reason for the appearance 
off  market failure. Cf. Merges 1997,130-131; Elkin-Koren 1996,291. 
Cf.. Kirchhof 1988,27-28; Guibault 2000,140; Lucas 1998,177. 
Seee for descriptions Koelman/Helberger 2000,166-169; Wand 2001,10-22; Bechtold 2002,19-145; 
Hugenholtz/Guibault/vann Geffen 2003,3-9. 
Cf.. BelL 1998,583; Merges 1997,132. 
Cf.. Reinbothe 2000,257. 
Cf.. EHcin-Koren 1996,265-269. 
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Too justify personal use privileges in the digital environment, it is thus advisable 
too replace the market failure rationale that has lost its pseudo-justificatory effect 
withh the public policy objective to disseminate information. This change does not 
onlyy fil l the arisen justificatory vacuum but also underlines that personal use 
privilegess have a part to play in the appropriate distribution of information 
resourcess in the information society. Besides limitations in favour of libraries and 
archives,, the public policy objective to disseminate information, thus, also supports 
limitationss permitting unauthorised personal uses of copyrighted material. 

2.2.33 THE RIGHT TO PRIVACY 

Thee fundamental right to privacy prevents copyright holders from exerting their 
exclusivee rights in the intimacy of the private circle surrounding each individual. 
Viewedd from a historical perspective, the exploitation of a work of the intellect has 
alwayss stopped short of intruding into the private sphere. The personal use and 
enjoymentt of intellectual works within the private realm escaped the authors' 
controll  on the condition that there was no profit motive. The impact of private use 
onn a work's exploitation has traditionally been negligible.163 In consequence, the 
exemptionn of the private sphere is often reflected directly in provisions granting an 
exclusivee right. The right to perform and recite in public, or to communicate a work 
too the public that can be found in articles 11(1), llbis(l), MtertW 14(l)(ii) and 
I4bis(l)I4bis(l) BC as well as in article 8 WCT, bear witness to provisions which solely 
referr to activities carried out in public. 

Inn the context of the reproduction right, the right to privacy can be invoked as a 
justificationn for the exemption of private copying.164 As already explained in the 
previouss subsection, personal use privileges of this kind are on the defensive in the 
digitall  environment They will be eroded if the justificatory vacuum resulting from 
thee inapplicability of the market failure rationale cannot be filled. Against this 
backdrop,, the public policy objective to disseminate information has already been 
assertedd in favour of personal use privileges. 

Ass the envisioned monitoring techniques are designed so as to allow the precise 
recordingg of the particulars of private uses, privacy issues are raised in respect of 
personall  data portraying the consumption patterns and on-line behaviour of 
individuals.1655 The concept of a right to privacy which releases the use and 
enjoymentt of intellectual works in the private sphere from the authorisation of the 
authorr accordingly gains in importance in the evolving information society just like 
thee right to receive information. The defence of personal use privileges, thus, can be 

Seee Guibault 2000,131-132. 
Seee Hugenholtz 1996,94; Buydens 2001, 444. 
Cf.. Bygrave/Koelman 2000, 104-108; Guibault 2002, 54-56; Cohen 2003, 576-588. In the US, it has 
beenn proposed to give individuals property rights in their  personal data. Cf. Samuelson 2000, 1170-
1173. . 
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basedd on two pillars. On the one hand, it can be asserted that limitations of this kind 
aree of crucial importance for disseminating information. In this line of reasoning, 
theyy can be qualified as a tribute paid to the constitutionally guaranteed freedom of 
seekingg and receiving information.16*  On the other hand, it can be argued that the 
rightt to privacy requires the maintenance of personal use privileges. 

2.2.44 THE ENHANCEMENT OF DEMOCRACY 

Too complete the discussion of justifications for copyright limitations, an aspect of a 
horizontall  nature can finally be brought into focus. The democratic paradigm, as 
delineatedd by Netanel, constitutes a comprehensive concept for shaping copyright 
laww so as to support a democratic civil society. In the context of the present inquiry, 
thiss concept is of particular interest because of the importance Netanel attaches to 
copyrightt limitations. The background to his espousal of the democracy-enhancing 
functionn of copyright is in part formed by the economic approach to copyright that 
leanss heavily on neo-classical economic property theory and has already been 
describedd in subsection 2.1.2. Neo-classical property theory entails the necessity to 
renouncee a flourishing public domain bolstered by a wide array of exempted uses. 
Copyrightt limitations, such as fair use, are affected by the dramatic reduction of 
transactionn costs in the digital environment instead.167 

Reactingg against the neo-classical approach, various scholars have sought to 
shelterr long-standing copyright limitations and, in particular, fair use from the 
economicc purism underlying the neo-classical market model. The critics strive for 
thee redefinition of the market failure rationale by interpolating socially valuable 
markett externalities.168 Julie Cohen, for instance, elaborated that 

'markett failure, properly understood, encompasses not only cases in which the 
partiess fail to transact, or find it too expensive, but also cases in which 
consensual,, relatively costless transactions nonetheless fail to produce 
particularr outcomes that have been defined to be socially valuable. When 
markett institutions fail, use of the public process of lawmaking to reshape 
themm is entirely appropriate. Market institutions are in and of human society, 
nott a fixed axis around which human society revolves.'I69 

Inn this vein, the democratic paradigm developed by Netanel 'makes clear that 
whilee copyright may operate in the market, copyright's goals are not of the market 
Inn providing a theoretical framework for a strong, but limited copyright, the 
democraticc paradigm aims to reinvigorate copyright's role in the "preservation of a 

Cff  . the previous subsection. 
Cf.. Gordon 1982,1615; Bell 1998,583; Meiges 1997,132. 
Cf.. Cohen 1998,551-555; Loren 1997,48-56; Netanel 1996,341. 
Seee Cohen 1998,555. 
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freefree Constitution".*170 Netanel thus envisions strong but not unbridled copyright 
protection.. In particular, copyright shall be subjected to state involvement insofar as 
necessaryy for fulfillin g a democracy-enhancing function. It is seen as 'a limited 
proprietaryy entitlement through which the state deliberately and selectively employs 
markett institutions to support a democratic civil society'.171 Netanel maintains that 
'noo less importantly, by limiting the scope of that proprietary entitlement, copyright 
constrainss owner control over expression, seeking to preserve rich possibilities for 
criticall  exchange and diverse reformulation of existing works'.172 

Onn this basis, he elaborates that 'copyright will have to be extended to many 
digitall  uses' in order to 'provide a robust public subsidy for authors' autonomous 
creativee expression'.173 In respect of online browsing and personal downloading, he 
takess the view that the extension of copyright should 'depend on a measured 
assessmentt of the extent to which such activities, if permitted on a mass scale, 
wouldd erode existing copyright markets'.174 Insofar as collective licensing 
organisationss are coming to administer private use licences, his democratic 
paradigmm would 'prescribe a system of state regulation to ensure that user licence 
feess remain within reasonable limits'.175 Transformative uses should 'either qualify 
ass a fair use, with the burden on the plaintiff to show market substitution, or be 
subjectt to some form of compulsory licence'.176 In sum, Netanel thus seeks to soften 
thee outcome of pure economic theory by superimposing a democratic paradigm 
servingg as a corrective.177 His democracy-enhancing theory, on its merits, has a 
conciliatoryy character. The importance of copyright protection is underlined without 
losingg sight of the benefits accruing from certain user privileges. It yields the 
importantt insight that not only copyright protection but also an appropriate set of 
limitationss contributes substantially to the enhancement of democracy. This aspect 
formss an important additional justification for copyright limitations. 

2.33 Copyright' s Delicate Balance 

Afterr discussing the reasons for vesting authors with exclusive rights and devoting 
attentionn to justifications supporting die exemption of certain uses, the time is ripe 
forr focusing on the field of application of the three-step test - copyright's delicate 
balancee itself. At the outset, it is to be noted that the balance between grants and 

Seee Netanel 1996,341 (emphases in the original text). 
Seee Netanel 1996,347. 
Seee Netanel 1996,347. 
Seee Netanel 1996,373. 
Seee Netanel 1996,375. 
Seee Netanel 1996,376. 
Seee Netanel 19%, 381. 
Seee Netanel 1996, 341: 'The democratic paradigm is hostile neither to economic analysis nor to 
neoclassicistt insights regarding the operation of copyright markets.'' 
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reservationss established in copyright law is anything but etched in stone.178 In 
particular,, this is true in the digital environment Digital technology bestows upon 
userss of copyrighted material a spectacular improvement of the state of the copying 
art.1799 It thereby alters copyright's balance because an improvement of copying 
techniquess enhances the possibilities of taking advantage of exempted uses. Private 
copyingg may serve as an example. While analogue innovations like home taping 
andd sound recordings could be cushioned through the payment of equitable 
remuneration,1800 the further improvement of reproduction techniques in the digital 
environmentt is often perceived as a threat carrying the potential to erode the 
authors'' right of reproduction altogether.181 The response to developments of this 
kindd in favour of the users of intellectual resources is die application of 
technologicall  measures allowing right holders to monitor the particulars of 
individuall  uses irrespective of their total number.182 In combination with contractual 
agreements,, such as shrink-wrap or click-wrap contracts, this reaction once again 
shakess the copyright balance, this time in favour of the authors.183 

Therefore,, the copyright balance can be characterised as shifting. It is embedded 
inn a complex matrix established by copyright, contract and technical 
developments.1844 Among the elements of this triad, copyright law plays a decisive 
role.. It reflects the delicate balance shaped by the legislator in accordance with his 
assessmentt of the opposite interests of authors and users.185 The remaining 
elements,, contract and technological advances, however, have the potential to 
disfiguree the initial balance beyond recognition. Against this backdrop, the specific 
meritt of die abstract regulatory framework laid down in the three-step test comes to 
diee fore. In times of upheavals within the copyright system, it provides a set of rules 
whichh is not affected by shifts within the matrix due to its abstract nature and 
allowss therefore die recalibration of copyright's balance.186 Viewed from diis 
perspective,, the tiiree-step test is of paramount importance in the digital 
environment. . 

However,, die test can hardly be put to good use if no guidelines can be given as 
too where die line between grants and reservations of copyright should be drawn. 
Thee central question witi i regard to copyright's shifting balance dierefore concerns 
itss correct adjustment. The position between excessive autiiors' rights protection on 

Cf.. Nirnnier/Brown/Frischling 1999,44; Hardy 1995,1-3. 
Seee Gass 1999, 815-816; Herrigel 1998,254; Hardy 1995,3. 
Cf.. Kiichhof 1988,41-42; Kriiger-Nieland 1985,185-189. 
Cf.. Elkro-Koren 1996,285-286; Dreier 1997,141-142 and 165; Lucas 1998,166-168. 
Cf.. Claik 1996,139-145; Koelman 2000,272. 
Cf.. Dreier/Senftleben 2001, 84-120; Hugenholtz 2000a, 77-90. 
Seee Hardy 1995,1-3; Nimmer/Browii/Frischling 1999,44; Wadle 1987,203. 
Thiss assessment, however, often bears littl e resemblance to a rational process in which the interests 
att stake are balanced objectively due to the influence of strong interest groups. See for a more 
appropriatee but idealistic conception Wlese 2002,394-395. 
Cf.. Senftleben 2003,12-13. 
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thee one hand and piracy in the guise of user privileges on the other must necessarily 
bee determined which reflects a proportionate balance between grants and 
reservationss and, thus, can serve as a reference point for the application of the three-
stepp test. So far, rationales of copyright protection and several justifications for 
limitationss have been discussed. Surveying only the few fragments extracted from 
thee much more complex debate here, however, one is already left to wonder 
whetherr a clear response to the question of where to draw the line between grants 
andd reservations of copyright can ever be expected. Depending on which argument 
inn favour or against copyright protection is emphasised, the grant of excessive, 
strong,, moderate and minimal protection alike comes within reach. In the following 
itt will therefore be attempted to circumscribe the necessary reference position for 
thee application of the three-step test by introducing the notion of intergenerational 
equity.. It sheds a different light on copyright's delicate balance and points a sure 
routee through the thicket of arguments. To develop this additional line of reasoning, 
Locke'ss elaboration of a natural right to property in his Second Treatise on 
Governmentt is to be revisited. 

Ass already elaborated earlier, Locke envisions an unrestricted supply of 
resourcess in a world of abundance and individuals enjoying the freedom to use that 
earth'ss plenty. In this world, so runs Locke's axiom, whenever one mixes his effort 
withh the raw material to be found, he acquires a property right excluding the right of 
others.1877 As also pointed out above, a certain degree of correspondence with 
Locke'ss world of abundance can hardly be denied within the realm of copyright. 
Laterr authors are free to ground their own creative activities in the creations of then-
predecessorss without diminishing the intellectual world's supply of ideas and 
individuall  expression because of the 'public good' character of the encompassed 
works.1888 However, the line between the world of copyright and Locke's world of 
abundancee is often drawn too rashly. Guibault, for instance, tersely concludes: 
'Althoughh Locke was referring to physical property, his theory undeniably applies 
too intellectual property.'189 By hastening to stress the approximation of the world of 
intellectuall  works to the one imagined by Locke, however, certain deviations from 
thee shining theoretical example which are of particular interest in the context of 
copyright'ss balance inevitably escape one's notice. It is thus advisable to ask the 
questionn to which extent the copyright universe of ideas and individual expression 
reallyy resembles the world in which Locke placed his labour theory. 

Att first, it is to be noted that, necessarily, a public domain must be interpolated 
thatt calls the immeasurable supply of accessible works into existence in order to 
justifyy the characterisation of the world of intellectual works as close to the notion 

Seee Locke 1698, book II  chapter  5 § 27. 
Cf.. Weinreb 1998,1224; Fisher  1988, 1700. 
Seee Guibault 2002, 9. 
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off  a world of abundance.190 Would all former creators hide the fruit of their labour 
fromm others who wish to use and enjoy it, the comparison would inevitably be 
doomedd to fail.191 No literary or artistic work would ever leave the private sphere 
andd contribute to die common store of ideas and expression. If authors decide to 
makee their intellectual works available to the public, however, the problem is not 
solvedd automatically. By contrast, the copyright protection conferred on the authors 
constitutess a further obstacle hindering the comparison of die world of ideas and 
individuall  expression with Locke's world of abundance. Undoubtedly, Locke's 
labourerr does not need to pay before turning to die task of acquiring property. 
Therefore,, a social element in die shape of certain rules that regulate access to and 
usee of literary and artistic works has to enter the equation.192 

Hence,, it can be concluded mat it is particularly due to die restrictions imposed 
onn copyright that the realm of literary and artistic productions resembles a world of 
abundance.. The idea/expression dichotomy frees die myriad of ideas underlying 
copyrightedd works from die control of die authors. The fact that copyright 
protectionn expires after a certain period of time secures moreover mat die individual 
expressionn embodied in a work of die intellect becomes a part of die public domain 
ass well. During die limited period for which protection is granted, exemptions from 
audiors'' rights, finally, ensure mat not only 'antiquated' works contribute to die 
intellectuall  world of abundance but also, to a certain extent, new and fresh material. 
Thee comparison of copyright with die world of Locke's labour theory rests 
dtereforee primarily on tiuee pillars: die idea/expression dichotomy, die expiration of 
protectionn and copyright limitations. The inevitable introduction of tiiese elements, 
whichh are deviations from die tiieoretical example given by Locke,193 is of 
paramountt importance with regard to a further proviso of Locke: 

'Labourr being die unquestionable Property of die Labourer, no Man but he 
cann have a right to what that is once joyned to, at least where diere is enough 
andand as good left in common for otiiers.'194 

Obviously,, Locke did not intend to encourage die plundering of his world of 
abundance.. The natural right to property can only be acquired on die condition mat 
otiierr labourers will find a world of abundance as well. In die world of intellectual 
works,, an author can easily fulfi l die task of leaving 'enough and as good' in 
commonn witii respect to tiiose parts of his work that are based on material to which 

IDD this context, the public domain is understood to comprise not only works that are not or no longer 
protectedd by copyright law, but also the range of privileged uses that are exempted from the authors' 
controll  by copyright limitations. 
Cf.. Gordon 1993,1556-1557. 
Cf.. Gordon 1993,1557-1558. 
Restrictions,, such as the idea/expression dichotomy, the expiration of protection after a certain 
periodd of time and a set of limitations, are not imposed on the property which Locke's labourer 
acquiress in the envisioned world of abundance. 
Secc Lockee 1698, book U chapter 5 § 27 (emphasis added). Cf. Gordon 1993,1562-1564. 
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thee aforementioned three elements grant access. The common stock of ideas is left 
untouchedd due to the idea/expression dichotomy of copyright law. The works of 
formerr authors which are no longer protected or have been used by virtue of 
copyrightt limitations share the 'public good' nature of all intellectual production 
andd thus cannot be exhausted,195 The obligation to leave 'enough and as good' in 
common,, however, becomes crucial in respect of the author's own work. 
Obviously,, an essential feature of the world of ideas and individual expression is 
thee fact that fresh ideas and new forms of expression constantly strengthen the 
alreadyy existing stock of intellectual creations. It is not advisable to exclude the 
publicc domain established by the idea/expression dichotomy, the expiration of 
protectionn and copyright limitations from this process of constant renewal. 
Omerwise,, the intellectual world of abundance would gradually become 
impoverishedd and outdated. An antiquated monolith of fascinating ideas and 
expressionn of ancient times, however, bears little resemblance to the intellectual 
worldd of abundance upon which contemporary authors build their creations. A 
composer,, for instance, may freely use the ideas and individual expression of Bach, 
Beethovenn and Brahms instead of confining himself to Gregorian chant, Perotin and 
Dufay.. He may even, to a certain extent, use the individual expression of his 
colleaguess even though their creations still enjoy copyright protection. 

Therefore,, contemporary authors, just like their predecessors, have to acquiesce 
inn the subjection of their creations to the idea/expression dichotomy, the expiration 
off  protection and copyright limitations if they want to leave 'enough and as good' 
inn common for later authors. It is only then that they can fulfi l the condition put 
forwardd by Locke and acquire a natural right to intellectual property. Locke's 
provisoo that no man but the labourer 'can have a right to what that is once joyned 
to,, at least where there is enough and as good left in common for others'196 thus 
introducess considerations of intergenerational equity into the field of copyright law: 
laterr creators ought to be as free to draw on the full panoply of incessantly renewed 
intellectuall  resources as their predecessors were.197 The author is obliged to allow 
subsequentt creators to use and enjoy the fruit of his labour in the same way as he 
wass permitted to access already existing works. The moment the work of an author 
enterss the cultural landscape, for instance through its publication, it must therefore 
bee subjected to die effervescent process of renewal inhering in the world of ideas 
andd expression. This has the corollary that it becomes an independent factor 
influencingg the cultural and intellectual perception of its age which increasingly 
evaporatess in the process of its communication until the time of protection finally 
expires. . 

Cf.. Weinreb 1998,1224. 
Seee Locke 1698, book II chapter 5 § 27 (emphasis added). 
Cf.. Gordon 1993, 1557-1558. 
Cf.. Kreüe 1993,257-258; Kiichhof 1988,34-35. 
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Locke'ss labour theory thus leads to quite a specific balance between grants and 
reservationss of copyright law. The notion of intergenerational equity necessitates an 
appropriatee balance with regard to those individuals who take part in die process of 
creation,, rather than a balance between authors and all kinds of users for the sake of 
society'ss benefit199 The focus on intergenerational equity among authors gives rise 
too the question to which extent certain limits set to copyright are necessary for 
leavingg 'enough and as good' in common for later authors, so that Locke's 
conditionn for acquiring a natural right to property is fulfilled. 

Inn the context of die three-step test, this question must be raised in respect of 
copyrightt limitations. Exemptions from authors' rights must be viewed through die 
prismm of intergenerational equity. This perspective first of all yields the insight that 
limitationss which exempt transformative200 uses rank above all otiier limitations.201 

Undoubtedly,, die interest of the later author in using me material of his 
predecessorss is die strongest, if he depends on the use of such material for creating 
aa new work. Furthermore, it appears safe to assume that all generations of authors 
havee shared this strong interest in die possibility of freely using copyrighted 
materiall  insofar as necessary for freely expressing themselves. References and 
allusionss to already existing literary and artistic works are a feature of works of die 
intellectt which runs all the way through die different epochs of intellectual creation. 
Thee notion of intergenerational equity underlines die paramount importance of 
exemptingg transformative uses of copyrighted material. The constitutional 
guaranteee of freedom of expression forms die background to tins finding.202 The 
mostt important copyright limitations are tiierefbre tiiose which permit quotations 
andd exempt die use of copyrighted material for transformative purposes such as 
caricature,, parody and pastiche. 

Besidess die exemption of transformative uses, limitations are central which 
affordd autiiors die opportunity of consulting works of die intellect while creating a 
work.. Authors have always built upon die achievements of meir predecessors. The 
possibilityy of consulting a wide variety of works serves as a source of inspiration 

Thiss aspect is also emphasised in the course of an economic analysis of copyright law by 
Landes/Posnerr 1989, 332-333. 
Thee notion of transformative use is understood here in the same sense it is used in the context of the 
USS fair use doctrine. Cf. Leval 1990, 1111: The use must be productive and must employ the 
quotedd matter in a different manner or for a different purpose from the original. A quotation of 
copyrightedd material that merely repackages or republishes die original is unlikely to pass the test; 
[...]]  If, on the other hand, die secondary use adds value to die original - if die quoted matter is used 
ass raw material, transformed in die creation of new information, new aesthetics, new insights and 
understandingss - Üüs is die very type of activity Uiat die fair use doctrine intends to protect for die 
enrichmentt of society.' See also die US Supreme Court decision Campbell v. Acuff-Rose, 510 US 
569,, A: 'The central purpose of this investigation is to see [...] whether die new work merely 
supersedess die objects of die original creation [...] or instead adds something new, widi a further 
purposee or different character, altering die first wim new expression, meaning, or message; it asks, 
inn odier words, wbedier and to what extent die new work is "transformative''.' 
Cf.. Gordon 1993,1568-1570. 
Seee subsection 2.2.1 above. 
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andd basis for realising one's own expressive potential. It is an indispensable 
prerequisitee for the creation of intellectual works. Like former generations, 
contemporaryy authors should be free to learn from already existing works. The 
postulatee of intergenerational equity also shows the particular importance of 
limitationss which exempt the personal use of copyrighted material for the purpose 
off  private study. 

Moreover,, the aspect of intergenerational equity can be made visible with regard 
too limitations which serve the dissemination of information or educational purposes. 
Arguably,, opportunities to learn of intellectual creations may induce people to 
spendd time and effort on the creation of a literary or artistic work themselves. The 
decisionn to become an author will often result from the chance to study existing 
workss of the intellect in educational institutions or libraries. In general, it can be 
positedd that access to intellectual productions is central to the discovery and 
developmentt of one's own creative potential. Personal use privileges which are not, 
likee the aforementioned category, directly linked with the creation of a new work 
butt generally permit to explore die cultural landscape play therefore a decisive role 
ass well. The bond of intergenerational equity requires that authors permit the 
unauthorisedd use of their works for the purpose of disseminating information and 
forr educational ends because they themselves may have been prompted to create 
workss by learning of already existing intellectual creations in this way. 

Considerationss of intergenerational equity, therefore, also support limitations in 
favourr of educational institutions, libraries and archives and the exemption of the 
usee of copyrighted material for personal use. This conclusion is of particular interest 
becausee it shows that the maxim of intergenerational equity does not only demand 
thee exemption of uses which are directly related to the creation of a new work but 
alsoo encompasses limitations privileging uses which are of a purely consumptive 
naturee at the moment they take place. Later, some of these uses may turn out to 
havee induced certain beneficiaries to create works themselves. For this reason, it is 
justifiedd to consider their exemption necessary for securing intergenerational equity. 
Theyy are an anticipated tribute paid to future authors. 

Thee last group of limitations concerns uses, the exemption of which is not 
necessitatedd by considerations of intergenerational equity. The unauthorised use of 
copyrightedd material for administrative purposes, for instance, can hardly be 
justifiedd on the grounds that it is necessary for ensuring intergenerational equity. 
However,, this need not lead to the conclusion that the limitation is impermissible. It 
simplyy means that it does not rank among those user privileges which are of 
particularr importance for leaving 'enough and as good' in common for other 
authors.. It does not belong to the core of limitations which are cornerstones of the 
edificee erected by copyright law. Other justifications may nevertheless make its 
existencee plausible. 

Finally,, it is to be noted that the view that considerations of intergenerational 
equityy provide guidance for the adjustment of copyright's balance has an interesting 
corollaryy as regards the position of authors and users in copyright law. Obviously, it 
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iss misleading to allege a conflict between these groups.203 Admittedly, copyright's 
balancee has two sides: the side of authors and the side of users. The concept of 
intergenerationall  equity, however, shows that these two/poles', in reality, are the 
twoo sides of the same coin. Among the users of today are the authors of tomorrow. 
Onn both sides of copyright's balance, authors are to be found - authors who insist 
onn copyright protection but who also quote, consult copyrighted material while 
creatingg a work and have potentially been induced to become authors because they 
hadd free access to literary and artistic works in libraries or learned thereof in 
educationall  institutions.204 The possibility to make unauthorised use of a work, for 
instance,, for the purpose of private study, is therefore an author's right just like the 
rightright to control die use and enjoyment of a work by virtue of exclusive rights. 
Referringg to copyright as the law of authors, rightly understood, is thus a reference 
too authors as creators and users of intellectual works alike. Hence, copyright 
limitationss on the users' side of copyright's balance which secure intergenerational 
equityy must be qualified as a right of authors just like the exclusive rights conferred 
onn me same authors on the 'other' side of die balance.205 

203 3 

204 4 

205 5 

Cf.. Macmillan 1999, § 42. 
Ass Ginsburg 1997,20, rightly  pointed out, 'copyright is a law about creativity; it is not, and should 
nott  become, merely a law for  die facilitation of consumption'. It is therefore always to be borne in 
mind,, when declaring the opportunity to mak» certain unauthorised uses a right  of authors, that the 
underlyingg consideration is one of intergenerational equity among authors and not an end in itself. 
Whetherr  dtis right  of airthor s can be qualified as a subjective right  or  an objective privilege is a 
dogmaticc question tfiat  deserves further  consideration. Cf. Guibault 2002,90-110. 
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Thee Contextual Background to the Three-Step 
Test t 

Thee three-step test can be found in several provisions of international copyright law. 
Att the 1967 Stockholm Conference for the revision of the Berne Convention, the 
testt was introduced to pave the way for the formal acknowledgement of the general 
rightright of reproduction. In 1994, it reappeared in the TRIPs Agreement The 19% 
WIPOO 'Internet' Treaties206 comprise the three-step test as well. Not surprisingly, its 
ambitt of operation is no longer confined to the right of reproduction. Nowadays, it 
cann be perceived as a clause generally preventing all kinds of copyright limitations 
fromm encroaching on the rights of authors. In view of this development, it appears 
necessaryy to consider the different connotations the three-step test has received due 
too the appearance in different areas of international copyright law before embarking 
onn its interpretation in the ensuing chapter 4. Subsequently, the background to its 
incorporationn into the Berne Convention (3.1), the TRIPs Agreement (3.2) and the 
WIPOO 'Internet' Treaties (3.3) will accordingly be examined in some detail. 

3.11 The Berne Convention 

Thee Berne Convention for the Protection of Literary and Artistic Works imposes 
thee obligation on each contracting state to meet a certain standard of protection in 
orderr to strengthen the position of the authors of protected works through the 
establishmentt of a union with a shared set of rules. To achieve this objective, the 
memberr countries are not expected to adopt uniform, general laws which apply to 
foreignerss and nationals alike. On the contrary, the Berne Convention is based on 
thee principle of national treatment and ensures authors merely a minimum standard 
off  protection by recognising a number of minimum rights. This system has a 
privilegingg effect in favour of foreign authors if national legislation falls short of 
thee minimum standard set out in the Convention. In this case, the guarantee of 
minimumm rights gives authors a stronger position than the principle of national 
treatment.2077 Considering the steady increase in measures on which general 
agreementt has been reached in this framework, the Berne Convention can be 
characterisedd as a limited kind of international copyright codification.208 

Thee WIPO Copyright Treaty (WCT) and the WIPO Performances and Phonograms Treaty (WPPT). 
Seee Drexl 1990,109. Cf. Ficsor  1996, 80, who speaks of a 'delicate balance' between the minimum 
levell  of protection and the principl e of national treatment 
Seee Ricketson 1987,41. 
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Too ensure a progressive improvement of the system of the Berne Union, periodic 
revisionn conferences have occurred for the most part at roughly 20-year intervals 
sincee die adoption of the convention in 1886.209 In die course of these conferences, 
amendmentss aiming at die introduction of new minimum rights have proven to be 
challengess for die member countries. Objections to die broadening of die set of 
exclusivee rights evolved, in particular, from tiieir reluctance to abandon exemptions 
whichh were already imposed on die right in question in domestic legislation. Thus, 
itt proved difficult to find a formula capable of covering the diversity of limitations 
whichh die countries of die Union sought to maintain. At die 1967 Stockholm 
Revisionn Conference, die outlined problem came to die fore in connection with die 
formall  acknowledgement of the right of reproduction. It was finally solved through 
diee introduction of the tiiree-step test which is supposed to show sufficient 
deferencee to the interest of die member states to carry on their various limitations 
concerningg die right of reproduction. Anotiier solution had been found in respect of 
publicc performance rights at the 1948 Brussels Conference. Similar to die situation 
inn 1967, die drafters of die Brussels Act had to face a large number of provisions in 
nationall  laws permitting die unauthorised public performance of works under 
certainn conditions. At die Conference, preference was given to an express mention 
off  die possibility to make 'minor reservations'210 in die general report instead of 
insertingg a clause allowing die countries of die Union to retain existing exemptions 
inn me text of die Berne Convention. 

Forr two reasons, die examination of tiiese so-called 'minor reservations' 
precedess die inquiry into die particular circumstances surrounding die incorporation 
off  die three-step test into die Berne Convention in die course of die 1967 Stockholm 
Conference.. On die one hand, die discussion concerning minor reservations served 
diee purpose of finding a solution in a situation comparable to die one existing in 
1967,, when the three-step test was introduced. The deliberations of die member 
countriess made at die 1948 Brussels Conference form a useful background to die 
analysiss of die Stockholm Conference. On die otiier hand, it can be shown by 
drawingg a line between die minor reservations doctrine and die tiiree-step test that a 
commonn understanding exists between die countries of die Union witii regard to die 
permissibilityy of copyright exemptions. The tiiree-step test reflects tins general 
understanding,, even tfiough its application is limited to die right of reproduction. 
Viewedd from tiiis perspective, the development of die test in die direction of a 
clausee which controls all kinds of copyright limitations becomes understandable. 

Inn 1896,1908,1928,1948,1967 and 1971. Furthermore, one minor addition was made in 1914. The 
Bernee Convention provides for these periodic revisions. See article 17 of die 1886 Act and article 27 
off  the 1971 Paris text 
Thiss terminology has been criticised as misleading, because the 'minor reservations doctrine' does 
nott constitute reservations within the meaning of Articles 19-23 of Section 2 of the Vienna 
Convention.. Cf. WTO Panel - Copyright 2000, § 6.49. Nevertheless, the terminology is used here 
becausee not only the general report of the Brussels Conference but also following conferences 
referredd to relevant implied restriction as 'minor reservations'. 
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Inn the ensuing subsection 3.1.1, the so-called 'minor reservations doctrine' wil l 
accordinglyy be brought into focus before subsequently turning, in subsection 3.1.2, 
too the drafting history of article 9(2) BC and, thus, to the introduction of the three-
stepp test into international copyright law. To further elucidate the circumstances of 
thee introduction of the three-step test, the description of the deliberations at the 
19677 Stockholm Conference wil l be supplemented by a survey of limitations that 
couldd be found at the time of the Stockholm Conference in domestic legislation. 
Thiss survey of national limitations will be conducted in subsection 3.1.3. Some 
concludingg remarks will be made in subsection 3.1.4. 

3.1.11 THE 'MINOR RESERVATIONS DOCTRINE' AS A PRECURSOR 

Althoughh exclusive public performing rights were reserved to the authors in almost 
alll  national laws throughout the Berne Union,211 they did not belong to the circle of 
exclusivee rights guaranteed by the Berne Convention prior to the 1948 Brussels 
Act2122 The member countries apparently feared that their formal acknowledgement 
jurejure conventionis could hinder them from imposing certain restrictions which they 
regardedd as indispensable.213 In fact, most national laws permitted the unauthorised 
publicc performance of works, for instance, in the course of religious worship, 
concertss given by military bands, charitable performances or public concerts 
organisedd on the occasion of particular festivals.214 Nevertheless, the drafters of the 
Brusselss Act argued for the introduction of exclusive public performing rights and 
presentedd a corresponding amendment to article 11 of the Convention.215 Therefore, 
theyy had to reconcile their proposal with the interest of the member countries to 
maintainn their limitations. To achieve this goal, all permissible limitations could not 
bee listed exhaustively because they were considered to be too varied. The insertion 
off  a general provision, allowing the countries of the Union to continue their current 
systemm of limitations, was impossible as well. It was feared that a general provision 
wouldd 'positively incite' those countries which had not by this time recognised such 
exemptionss to incorporate them in their laws.216 

Inn the course of the Conference, the sub-committee on articles 11 and liter 
managedd to reach an agreement on the introduction of exclusive public performance 
rightsrights on condition that the legitimacy of exemptions which are limited to clearly 
definedd cases would be pointed out in the general report.217 Therefore, Marcel 
Plaisant,, the rapporteur general, was entrusted to make 'an express mention of the 
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Seee Documents 1948,253. 
Theree was only a national treatment obligation. See Documents 1948, 252. 
Cf.Ricketsonn 1987,533. 
Seee Documents 1948,255 and Ricketson 1987,533. 
Seee Documents 1948,253-255. See furthermore the proposed text, Documents 1948, 257. 
Seee Documents 1948,255 and Ricketson 1987,533. 
Thee proposal of die sub-committee, Documents 1948, 128, speaks of 'cas nettement determines'. 
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possibilityy available to national legislation to make what are commonly called 
minorr reservations'.218 He further stated: 

'Thee Delegates of Norway, Sweden, Denmark and Finland, the Delegate of 
Switzerlandd and the Delegate of Hungary, have all mentioned these limited 
exemptionss allowed for religious ceremonies, military bands and the needs of 
childd and adult education. These exceptional measures apply to articles llbis, 
liter,, 13 and 14. You will understand that these references are just lightly 
pencilledd in here, in order to avoid damaging the principle of the right/219 

Thee establishment of this implied exemption in respect of performing, recitation, 
broadcasting,, recording and cinematographic rights was consolidated in the course 
off  following conferences under the auspices of WIPO.220 On the proposal of the 
Swedishh delegate, speaking on behalf of the Nordic countries, a sentence to this 
effectt was included in the general report of the 1967 Stockholm Conference.221 

Furthermore,, the 1996 WIPO Diplomatic Conference on Certain Copyright and 
Neighbouringg Rights Questions touched upon the upholding of the minor 
reservationss doctrine.222 In this context, the Australian delegate sought to safeguard 
thee possibility of providing for minor reservations in national laws.223 

Thee considerations of the sub-committee on articles 11 and 1 Iter finally leading 
too the express mention of the possibility to provide for 'minor reservations', can be 
connectedd with certain elements of the later three-step test. The intention to allow 
memberr countries the possibility to limit public performing rights in 'certain special 
cases'' is given direct expression in the amendments of Austria, Germany and 
Poland.2244 The proposal of the Nordic countries lists certain occasions on which a 
limitationn should be perceived as permissible. In addition, it insists upon the 
absencee of any aim of profit,225 thereby calling to mind the second criterion of the 
laterr three-step test which forbids a conflict with a work's normal exploitation. Both 
aspectss are reflected in a final remark of the sub-committee, which underlines, 

'thatt the limitations should have a restricted character and that, in particular, it 
didd not suffice that the performance, representation or recitation was "without 
thee aim of profit" for it to escape the exclusive right of the author'.226 

218 8 

219 9 

220 0 

221 1 

222 2 

223 3 

224 4 

225 5 

226 6 

Forr  the original French text, see the general report by Piaisant, Documents 1948, 100. The 
translationn has been taken from that prepared by WIPO 1986,181. 
Seee the general report by Piaisant, Documents 1948,100. 
However,, see the critical comments made by Bierman 2002, 216-219. 
Seee Minutes of Main Committee I, Records 1967, 837 (924); General Report, ibid , 1166. 
Seee WIPO Document CRNR/DC/4, §§ 6.01,12.06 and 12.07. 
Seee WIPO Document CRNR/DC/102,13 (§ 93) and 75 (§ 510). 
Seee Documents 1948, 260-261. 
Seee Documents 1948, 258. 
Seee Documents 1948, 264: 'Les limitation s avaient un caractere restreint et qu'en particulier , il ne 
suffisaitt  pas que 1'execution, la representation ou la recitation fussent "sans but de lucre"  pour 
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Thee objective to permit only exemptions of a restricted nature lies accordingly at 
thee core of the 'minor reservations doctrine'. The claim for the preclusion of any 
profitt motive, however, is not expressly mentioned in Plaisant's report227 The final 
'minorr reservations doctrine' first and foremost rests on the de minimis principle.228 

Otherr considerations, like the necessity of a non-commercial character, form the 
contextt in which this basic notion is embedded.229 Both the 'minor reservations 
doctrine'' and the three-step test evolved from comparable situations. They are 
derivedd from similar reflections on the possible shape of copyright limitations.230 

Whyy the drafters of the 1967 Stockholm Act preferred the incorporation of the 
three-stepp test into the text of the Berne Convention rather than the establishment of 
anotherr implied limitation, wil l be discussed in the following subsection. 

3.1.22 THE INTRODUCTION OF THE TEST AT THE 1967 STOCKHOLM CONFERENCE 

Thee preparatory work for the 1967 Stockholm Revision Conference was based on 
diee conception that die intended perfection of the system of the Union should be 
pursued,, among other objectives, through the enlargement of the protection granted 
too authors by the creation of new rights or by the extension of rights which were 
alreadyy recognised.231 In accordance with this approach, the establishment of the 
rightright of reproduction jure conventionis was regarded as one of the most important 
taskss of the Conference. Its accomplishment should redress the anomaly that the 
Conventionn showed insufficient deference to reproduction rights while these held a 
fundamentall  position in national legislation.232 The feasibility of the plan to attain 
thee formal recognition of a general right of reproduction, however, depended on 
whetherr or not the Conference would succeed in finding a satisfactory formula for 
permissiblee limitations.233 

qu'elless échappassent au droit exclusif de 1'auteur'. The English translation has been taken from 
Ricketsonn 1987,534. 
Thee examples given in the report, however, point in the direction of non-commercial uses. See 
Documentss 1948, 100. 
Cf.. Ricketson 1987,536. 
WIPOO described the concept of the 'minor reservations doctrine' as being close to the notion of 'fair 
use'use' or 'fair dealing'. See the note prepared by die International Bureau of WIPO for the 
Negotiatingg Group on Trade-Related Aspects of Intellectual Property Rights, GATT Doc. 
MTN.GNG/NG11// W/24/Rev. 1,22. 
Inn the context of die three-step test, a Committee of Governmental Experts took the view that 'die 
mainn difficulty was to find a formula which would allow of exceptions, bearing in mind the 
exceptionss already existing in many domestic laws'. See the preparatory documents for the 1967 
Stockholmm Revision Conference, Records 1967, Doc. S/l, 113. 
Thiss conception was based on article 24(1) of the Brussels Act Cf. Doc. S/l, Records 1967, 80. 
Itt can be argued, diat the right of reproduction, prior to die 1967 Stockholm Act, was implicidy 
recognisedd in die Convention. Cf. Fabiani 1964, 286; Ulmer 1969, 16. This point of view was 
discussedd by die 1965 Committee of Governmental Experts. Cf. Doc. S/l, Records 1967, 81 and 
111-112.. Furthermore, see Ricketson 1987,375. 
Thiss is clearly stated in the Doc. S/l, Records 1967,113. 
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Inn practice, the restrictions on reproduction rights varied considerably throughout 
thee Berne Union. The study group composed of representatives of the Swedish 
Governmentt and BIRPI which undertook the preparatory work for the Stockholm 
Conferencee noted that 'domestic laws already contained a series of exceptions in 
favourr of various public and cultural interests and that it would be vain to suppose 
thatt countries would be ready at this stage to abolish these exceptions to any 
appreciablee extent'.234 The study group's survey of already existing limitations on 
thee reproduction right showed that die most frequent limitations related to 
(1)) public speeches; 
(2)) quotations; 
(3)) school books and chrestomathies; 
(4)) newspaper articles; 
(5)) reporting current events; 
(6)) ephemeral recordings; 
(7)) private use; 
(8)) reproduction by photocopying in libraries; 
(9)) reproduction in special characters for the use of the blind; 
(10)) sound recordings of literary works for the use of the blind; 
(11)) texts of songs; 
(12)) sculptures on permanent display in public places; 
(13)) artistic works used as a background in films and television programmes; 
(14)) reproduction in die interests of public safety.235 

AA significant difference to the situation surrounding public performing rights in 
1948,, when the 'minor reservations doctrine' was expressly mentioned in the 
generall  report of the Brussels Conference, can be seen in the diversity of limitations 
alreadyy known in national legislation. In contrast to the restrictions which were 
imposedd on public performing rights prior to the 1948 Brussels Act, die limitations 
onn the right of reproduction did not form a homogeneous group in respect of a 
sharedd de minimis nature. Thus, it was not sufficient to rely on express mention of 
thee possibility to exempt certain uses from die exclusive right of reproduction in die 
generall  report. On die contrary, it was necessary to devise a provision which would 
accomplishh two opposite tasks. On die one hand, it had to safeguard die envisioned 
generall  right of reproduction against die corrosive effect of potentially wide-
rangingg national limitations. On the odier hand, it should not encroach upon die 
marginn of freedom which die member countries regarded as indispensable to satisfy 
importantt social or cultural needs.236 To achieve this dualistic goal, die study group 
presentedd a preliminary draft in its 1964 Report It rests on considerations which 
weree also crucial in connection witii die 'minor reservations doctrine': 

Seee Doc. S/l, Records 1967,111-112. 
Seee Doc. S/l, Records 1967, 112, footnote 1. That the enumerated limitation s 1 to 6 proved to be 
widespreadd is not surprising. The earlier  1948 Brussels Act provided for  these limitations. See 
articless This, 9(2), 10, lObis, 1 IbisQ) IbisQ) of die Brussels Act of the Berne Convention. 
Seee Doc. S/l, Records 1967,113; Ricketson 1987,479. 
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'However,, it shall be a matter for legislation in the countries of the Union, 
havingg regard to the provisions of this Convention, to limit the recognition 
andd the exercising of that right, for specified purposes and on the condition 
thatt these purposes should not enter into economic competition with these 
works.*237 7 

Accordingg to the explanatory remarks made by the study group, the draft 
underliness that limitations must serve clearly specified purposes. The group 
emphasisess that limitations for no specified purposes must be perceived as 
impermissible.2388 This principle is given expression by directly referring to 
'specifiedd purposes' in the text of the draft provision - a formulation which already 
foreshadowss the restriction of limitations to 'certain special cases' in the final three-
stepp test As examples of clearly specified purposes, the study group mentioned 
'privatee use, the composer's need for texts and the interests of die blind'.239 

Moreover,, the draft provision reflects the concern that limitations could divest 
authorss of the possibility to derive economic profit from their works. It is stated that 
limitationss should not compete economically with the exploitation of copyrighted 
works.. As regards this principle, the study group stressed that 'all forms of 
exploitingg a work, which have, or are likely to acquire, considerable economic or 
practicall  importance, must be reserved to the authors'.240 The prohibition of a 
conflictt with a work's normal exploitation in the later three-step test, thus, is also 
discerniblee in the first draft. 

Althoughh the proposal of the study group comprises mere abstract criteria which 
nationall  limitations must fulfi l to be deemed permissible, the elements of the draft 
cann be understood to be gathered from existing limitations. The restriction of 
limitationss to specified purposes and the prohibition of economic competition with 
diee work appear as basic principles which can be distilled from already existing 
limitations.. Although the abstract criteria are thus somehow related to the 
limitationss for which the study group sought to make allowance, the function of the 
constructionn as a whole is not comparable to a restrictive list of permissible 
limitations.. Such a closed enumeration would have been another solution to die 
delineatedd problem of safeguarding the right of reproduction while leaving 
sufficientt freedom to national legislation. The study group, however, rejected this 
solution.. It was feared tiiat die indication of all permissible limitations in die 
Conventionn would encourage national legislators to transpose die whole list into 
tiieirtiieir  national laws and abolish die right of remuneration which was granted to the 
authorss by some countries.241 Nevertheless, die idea of a list that mentions at least 
mee most important restrictions had some influence on the further development 

Seee Doc. S/l, Records 1967,112. 
Seee Doc. S/l, Records 1967,112. 
Seee Doc. S/l, Records 1967,112. 
Seee Doc. S/l, Records 1967,112. 
Seee Doc. S/l, Records 1967,112, footnote 2. 
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Thee 1965 Committee of Governmental Experts found favour with the proposal of 
thee study group to acknowledge jure conventionis the right of reproduction. The 
approachh taken in respect of permissible exemptions, however, gave rise to the 
remarkk that the proposal could imperil the author's legitimate interests. Hence, a 
workingg group was appointed which added, apart from this aspect, examples of 
specificc limitations and therefore departed from the initial conception of a pure 
abstractt description of criteria.242 Finally, the Committee gave its approval to the 
followingg draft for a separate paragraph of article 9 BC: 

i tt shall be a matter for legislation in the countries of the Union to permit the 
reproductionn of such works 

(a)) for private use; 

(b)) for judicial or administrative purposes; 

(c)) in certain particular cases where the reproduction is not contrary to the 
legitimatee interests of the author and does not conflict with a normal 
exploitationn of the work.'243 

Att the Conference, the criteria provided for under (a) and (b) could not survive 
thee more thorough scrutiny of the members of the Union. Countries which pursued 
thee development of a more restrictive formula than the proposed one sought for the 
mostt part either to delineate their scope more precisely or to delete them 
completely.2444 Italy suggested, for instance, that the term 'private use' be replaced 
withh 'personal use', while France preferred the formulation 'for individual or family 
use'' to inhibit corporate bodies from claiming that their copying served private 
purposes.2455 In respect of the exemption provided for under (b), the Netherlands 
proposedd the wording 'for strictly judicial or administrative purposes'.246 

Eventually,, the United Kingdom spoke up for the abolition of paragraphs (a) and 
(b)) altogether to avert the possible harm to authors and publishers that could flow 
fromm mention of 'private use' and 'administrative purposes'. The UK amendment 
favourss a single general clause which is based on the abstract criteria set out in 
paragraphh (c) and, accordingly, permits the reproduction 'in certain special cases 
wheree the reproduction does not unreasonably prejudice the legitimate interests of 
thee author and does not conflict with a normal exploitation of the work'.247 

Seee Doc. S/l, Records 1967,112-113. 
Seee Doc. S/l, Records 1967,113. 
Cf.. die observation of Denmark, Doc. S/l 3, Records 1967,615. 
Seee the observations of Italy , Records 1967,623 and of France, ibid., 615. Cf. in respect of the latter 
thee comment made by Kerever, Minutes of Main Committee I, Records 1967, 858. 
Seee Doc. S/81, Records 1967,691. Cf. Minutes of Main Committee I, Records 1967, 857. 
Seee the observation of the United Kingdom, Doc. S/l 3, Records 1967,630. 
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Ass an agreement on certain expressly listed limitations was out of reach, the 
cataloguee of abstract criteria, provided for under (c) formed the groundwork for the 
finall  three-step test, even though it did not escape criticism either. Israel 
emphasisedd the uncertainty resulting from its wording; Italy sought the replacement 
off  the term 'special cases' with 'exceptional cases'.248 A German proposal aimed at 
ann additional condition, namely that the reproduction does not conflict 'with the 
author'ss right to obtain equitable remuneration'.249 The final success of the rules 
givenn under (c) in the shape of the UK proposal becomes understandable in view of 
thee observations made by other countries like Romania and India. They sought 
insteadd to extend the coverage of restrictions on reproduction rights rather than to 
limitt their scope.250 India regarded compulsory licensing as an adequate means to 
overcomee the growth of monopolies and the creation of obstacles to the spread of 
knowledgee and culture, and suggested the incorporation of a fourth paragraph (d), 
allowingg the reproduction 'on payment of such remuneration which, in the absence 
off  agreement, shall be fixed by competent authority*.251 

AA comparison of the various observations made by the member countries elicits 
thee specific quality of the abstract formula set down under (c): due to its openness, 
itt gains the capacity to encompass a wide range of exemptions and forms a proper 
basiss for the reconciliation of contrary opinions.252 Moreover, it can be argued that 
sub-paragraphh (c) comprises the examples given under (a) and (b) anyhow.253 

Hence,, it is not surprising that the working group, to which Main Committee I of 
thee Stockholm Conference assigned the elaboration of a suitable wording for 
permissiblee exemptions from reproduction rights, suggested the adoption of the UK 
proposall  with slight alterations.254 The reaction of the member states underlines that 
thiss solution was a compromise. While India perceived the proposed wording as 
narrowerr than the initial draft and opposed its adoption, other countries contended 
thatt the proposal of the working group was not restrictive enough.255 Finally, the 
majorityy of Main Committee I agreed on the following wording: 

'Itt shall be a matter for legislation in the countries of the Union to permit the 
reproductionn of such works in certain special cases, provided that such 
reproductionn does not conflict with a normal exploitation of the work and 
doess not unreasonably prejudice the legitimate interests of the author.'256 

Seee the observations of Israel, Records 1967,622 and of Italy , ibid.. 623. 
Seee the observation of Germany, Doc. S/13, Records 1967,618. 
Seee Doc. S/86, Records 1967,692 (India) and Doc. S/75, ibid , 691 (Romania). 
Cf.. the comments by Gae/Singh, Records 1967,804 and 806. See Doc. S/86, ibid., 692. 
Seee Minutes of Main Committee I, Records 1967, 856-858, which show the fundamental 
differences.. Cf. Ricketson 1987,481. 
Thiss observation was, for  instance, made by Greece, Doc. S/56, Records 1967,689. 
Seee Doc. S/109, Records 1967,696. 
Cf.. Minutes of Main Committee L Records 1967,883-885. 
Seee Minutes of Main Committee I, Records 1967, 885 and Doc. S/290, Records 1967, 758. 
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Thee condition referring to 'a normal exploitation of the work' was placed before 
thee element dealing with the 'legitimate interests of the author' on the proposal of 
thee Chairman of Main Committee I, Ulmer. He regarded the normal exploitation of 
thee work as the first essential of the three-step test while, from his point of view, the 
questionn of prejudicing the legitimate interests of the author constituted merely a 
secondaryy one.257 The report on the work of Main Committee I notes in this vein 
thatt the conditions were reversed to 'afford a more logical order for the 
interpretationn of the rule'.258 It elaborates further: 

'Iff  it is considered that reproduction conflicts with the normal exploitation of 
thee work, reproduction is not permitted at all. If it is considered that 
reproductionn does not conflict with the normal exploitation of the work, the 
nextt step would be to consider whether it does not unreasonably prejudice the 
legitimatee interests of the author. Only if such is not the case would it be 
possiblee in certain special cases to introduce a compulsory license, or to 
providee for use without payment. A practical example might be photocopying 
forr various purposes. If it consists of producing a very large number of copies, 
itt may not be permitted, as it conflicts with a normal exploitation of the work. 
Iff  it implies a rather large number of copies for use in industrial undertakings, 
itt may not unreasonably prejudice the legitimate interests of the author, 
providedd that, according to national legislation, an equitable remuneration is 
paid.. If a small number of copies is made, photocopying may be permitted 
withoutt payment, particularly for individual or scientific use.'259 

Accompaniedd by these remarks, the three-step test was introduced into 
internationall  copyright law as article 9(2) BC. Ultimately, it was vested with the 
functionn to set forth a certain standard, laid down in abstract criteria, which 
exemptionss from the right of reproduction must meet to be considered permissible. 
Att the following 1971 Paris Conference for the revision of the Berne Convention, 
articlee 9(2) was maintained without any changes.260 Thus, the three-step test of 
articlee 9(2) forms part of the latest Act of the Convention. 

3.1.33 NATIONAL LIMITATION S AT THE TIME OF THE STOCKHOLM CONFERENCE 

Beforee turning to a discussion of the further stages of development of the three-step 
test,, it is advisable to ask the question which national concepts for limitations the 
memberss of the Berne Union sought to shelter from erosion at the 1967 Stockholm 
Conference.. A survey of relevant national limitations further elucidates the 

Seee Minutes of Main Committee L Records 1967, 885 and Doc. S/238, Records 1967, 720. 
Seee Report on the Work of Main Committee L Records 1967,1145. 
Seee Report on die Work of Main Committee I Records 1967,1145-1146. 
Inn general, it was decided at die 1971 Paris Revision Conference that articles 1 to 20 and 22 to 26 of 
thee previous 1967 Stockholm Act shall be maintained This was expressly pointed out in the 
preamblee of the 1971 Paris Act of die Berne Convention. Cf. Ulmer 1971,424. 
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backgroundd to the introduction of the three-step test in 1967 and yields precious 
hintss for its right understanding. Naturally, an overview of all national systems of 
Bernee Union members lies outside the scope of the present inquiry. Instead, the 
ensuingg examination of national limitations is confined to the laws of certain 
countriess which can be regarded as exemplary and are of specific interest in the 
contextt of the three-step test. As regards civil law countries, the framework set out 
forr limitations in the Federal Republic of Germany (3.1.3.1), the Netherlands 
(3.1.3.2)) and France (3.1.3.3) wil l be brought into focus. On the side of common 
laww countries, the copyright laws of the United Kingdom (3.1.3.4) and India 
(3.1.3.5)) will be examined. 

3.1.3.13.1.3.1 THE FEDERAL REPUBLIC OF GERMANY 

Thee changes in the field of copyright law which took place on the eve of the 1967 
Stockholmm Conference in the Federal Republic of Germany (FRG) are particularly 
relevantt to the introduction of the three-step test into international copyright law. 
Justt before the 1967 Conference, a new Copyright Act entered into force in the 
FRGG on January 1, 1966.261 Its drafters aimed at paving the way for accession to the 
19488 Brussels Act of the Berne Convention, so that German authors could profit 
fromm the advanced level of protection granted therein.262 Nonetheless, the new Act 
containss certain features which reach beyond the international status quo reflected 
inn the 1948 Brussels Act. Not surprisingly, it was deemed an ambitious and modern 
landmarkk piece of legislation.263 At the 1967 Stockholm Conference, the position of 
diee chairman of Main Committee I was assigned to the German copyright specialist 
Ulmer.. Main Committee I discussed the revision of substantial provisions of the 
Bernee Convention and the introduction of the three-step test Ulmer's teachings on 
copyrightt had a deep impact on the 1965 Copyright Act26*  - a fact which in itself 
indicatess that the solutions found in new German copyright law may have 
influencedd the deliberations of Main Committee I of the Stockholm Conference. 

InIn a certain way, German legislation anticipated the specific mechanism for 
safeguardingg a proper copyright balance which was later embodied in the three-step 
test.. At the time of the 1967 Stockholm Conference, the problem of photocopying 
ass well as sound and visual recordings was emerging. It was feared that the latest 
statee of the copying art could render users capable of eroding the exclusive right of 
reproductionn by taking advantage of traditional limitations, such as private use 

Gesetzz über Urheberrecht und verwandte Schutzrechte (Urheberrechtsgesetz) of September 9,1965; 
Bundesgesetzblattt Part I No. 51, dated September 16,1965,1273-1293. The 1965 Copyright Act is 
reproducedd in Archiv fur Urheber-, Film-, Funk- und Theatenecht 1965-11, Vol 45,100. 
Cf.. the different draft versions of the 1965 Copyright Act BMJ 1954,61-63; BMJ 1959, 21 and the 
governmentt draft, Archiv fur Urheber-, Film-, Funk- und Theaterrecht (45), 1965-H, 240. 
Cf.. the analysis by Fromm 1965,52-55. 
Cf.. Fromm 1965,52. 
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privileges.2655 The German 1965 Copyright Act sought to solve this problem by 
securingg authors the payment of remuneration. The way to this solution was paved 
byy decisions of the German Federal Court of Justice (Bundesgerichtshof).266 

Inn 1955, the Court held that the making of photomechanical reproductions of 
academicc articles for internal use in an industrial undertaking cannot be qualified as 
personall  use. The Court was of the opinion that personal use requires at least that 
thee use, predominantly, serves the personal needs of the user. The photocopying of 
articless in the interest of an enterprise could not meet this requirement. Hence, the 
Courtt concluded a copyright infringement.267 On account of this decision, the 
Bundesverbandd der Deutschen Industrie entered into an agreement with the 
Börsenvereinn des Deutschen Buchhandels in 1958 providing for the payment of a 
lumpp sum for photomechanical reproductions made in industrial undertakings.268 

Thee 1965 Copyright Act follows this development in the field of photomechanical 
reproductions.. Under §§53 and 54, it exempts not only reproductions for strictly 
personall  use but also, on more restrictive conditions,269 photocopying for internal 
usee in industrial undertakings which serves commercial purposes.270 Companies 
whichh take advantage of this possibility, however, are obliged to pay an appropriate 
remunerationn pursuant to § 54(2). 

Seekingg to react adequately to the threat to the authors' reproduction right posed 
byy visual and sound recordings,271 the German legislator entered unknown territory. 
Oncee again, decisions of the Federal Court of Justice served as a signpost for the 
developmentt of the new German solution.272 In 1955, the Federal Court refused to 
qualifyy private sound recordings as reproductions for personal use. Instead, it held 
thatt these recordings endanger the authors' economic concerns. Sound recordings, 
soo ran the argument of the Court, had the potential for entering into economic 
competitionn with the sale of records.273 In practice, however, the right of 
reproductionn now governing private sound recordings turned out not to be 
realisable.. Due to the market imperfections of the pre-digital age, the private user 
escapedd all attempts to register personal recording activities.274 A way out of these 
difficultiess was shown in another decision of the Federal Court of Justice. In 1964, 

Thiss fear  was also given expression at the Conference. Cf., for  instance, the comments made by 
Denmark,, Doc. S/13, Records 1967,615 and the FRG, ibid., 618. 
Cf.. the description of the legislative process by Reischl 1965,7-9. 
Seee decision 1ZR 88/54 of 24 June 1955, BGHZ 18,44 (55-56). 
Seee for  a description of this agreement van longen 1969,1067-1069. Cf. Ulmer  1965,30; Hubmann 
1966,158. . 
Pursuantt  to the general clause set out in § 54 No. 4, for  instance, only small parts of a work or  single 
articless from a newspaper  or  periodical may be reproduced. 
Cf.. Ulmer  1965,30-31. 
Inn article 9(3) of the Stockholm Act of the Berne Convention, it has been clarified mat any sound or 
visuall  recording shall be considered as a reproduction for  the purposes of die Berne Convention. 
Cf.. Möhrin g 1966,142. 
Seee the decision I ZR 8/54 of 18 May 1955, BGHZ 17, 266 (289-290). Cf. Ulmer  1965,32. 
Cf.. Hubmann 1966,155; Greuner  1966,81; Möhrin g 1966,142. 
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thee Court took the view that it is justified to call to account the producers of sound 
recordingg equipment. The Court's point of departure was the consideration that they 
furnishh the private user with the means necessary for making sound recordings, 
evenn though they know that their equipment wil l predominantly be employed 
withoutt the necessary permission of the author.275 The Court assumed that the 
copyrightt infringement which a private sound recording entails is causally 
connectedd with the sale of recording apparatus. The producers of sound recording 
equipment,, consequently, were deemed responsible for the copyright infringement 
besidess the users themselves.276 The German legislator brought its reaction to the 
problemm of sound and visual recordings into line with this decision of the Federal 
Courtt of Justice.277 Under § 53(1) of the 1965 Copyright Act, private sound and 
visuall  recordings made for personal use, which would have been uncontrollable 
anyway,, are exempted.278 As a countermove, the producers or importers of relevant 
recordingg equipment are obliged by § 53(5) to remunerate the authors for the 
possibilityy to make such recordings which is offered by their apparatus.279 

Inn sum, the German approach to the problem of photocopying and private sound 
orr visual recordings can be described as follows: users of copyrighted material is 
affordedd the opportunity to profit from the latest technical developments. To 
compensatee for the corrosive effect which the new copying techniques may have on 
exclusivee rights, authors are vested with a right to remuneration. The payment of 
remuneration,, therefore, appears as the key element of the German solution.280 In 
thiss vein, the delegation of the FRG to the 1967 Stockholm Conference, suggested 
thatt the initially proposed wording of the three-step test be amended so as to include 
aa direct reference to the author's right to remuneration. Pursuant to the proposal of 
thee FRG, reproductions should have been permissible 

'inn certain particular cases where the permission does not conflict with a 
normall  exploitation of the work or with the author's right to obtain equitable 
remunerationn which, in the absence of agreement, shall be fixed by competent 
authority,, and where the permission is not contrary to the legitimate interests 
off  the author'.281 

Seee the decision lb ZR 4/63 of 29 May 1964, BGHZ 42,118 (121-123). Cf. Ulmer 1965,32-33. 
Seee BGHZ 42,118 (125-126 and 133). Cf. Hubmann 1966,155-156; Greuner 1966,81-82. 
Cf.. Greuner 1966,82; Mohring 1966,142. 
Inn § 53(4), however, it is clarified that the author's permission is necessary for recording public 
speeches,, presentations or performances. 
Seee for a more detailed description of this solution Fromm 1966, 366-368; Reichardt 1965, 85-88 
andd 94-99. 
Cf.. the discussion of the German solution by Dietz 1978, 166-169. The 1985 amendment of the 
Germann Copyright Act underlines the importance of the payment of remuneration. The levy on 
soundd and visual recording equipment has been supplemented by a levy on blank tapes. Moreover, a 
remunerationn system for photomechanical reproductions has been introduced which is no longer 
confinedd to reproductions made in industrial undertakings. Cf. Hubmann 1987,179-183. 
Seee Doc. S/13, Records 1967,618. 
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Althoughh Main Committee I of the Stockholm Conference did not approve the 
proposall  of the FRG, the notion that the payment of equitable remuneration should 
bee factored into the equation was supported. In particular, Ulmer, the German 
chairmann of the Committee, sought to clarify which role the payment of equitable 
remunerationn plays in the framework of the three-step test. Explaining a draft 
versionn of article 9(2) BC, he elaborated that, 'in the case of photocopies made by 
industriall  firms, it could be assumed that there would be no "unreasonable" 
prejudicee to the legitimate interests of the author if the national legislation 
stipulatedd that adequate remuneration should be paid'.282 This statement reflects the 
solutionn of the problem of photomechanical reproductions in industrial 
undertakingss laid down in § 54 of the German Copyright Act 1965. 

Thee explanation given by Ulmer made its way into the final report on the work 
off  Main Committee I. Finally, it therefore became the Committee's joint position. 
Too give a practical example of the functioning of the three-step test, it is expressly 
statedd in the report that, if the photocopying implies 'a rather large number of 
copiess for use in industrial undertakings, it may not unreasonably prejudice the 
legitimatee interests of the author, provided that, according to national legislation, an 
equitablee remuneration is paid'.283 The practical example shows that the payment of 
equitablee remuneration was understood to have a mitigating effect in the context of 
thee last criterion of the three-step test. As remuneration is paid, the finding of an 
unreasonablee prejudice can be avoided. This feature of the three-step test,284 thus, 
cann be traced back to the 1965 Copyright Act of the FRG and the particular 
importancee which had been attached to the author's right to remuneration therein. 

Hence,, German copyright law influenced the initial understanding of the three-
stepp test. The 1965 Copyright Act of the FRG, however, is also of interest because 
itt comprises a set of copyright limitations which yields many examples of 
exemptionss from the right of reproduction. §§50 and 51 of the 1965 Act concern 
thee reporting of current events and quotations. They belong to the group of 
limitationss for which the Berne Convention specifically provides.285 The German 
copyrightt law of 1965, in general, extensively uses the special provisions of the 
Conventionn which permit certain limitations: public speeches concerning current 
affairss as well as articles dealing with current economic, political or religious topics 
mayy be reproduced by the press pursuant to §§ 48 and 49. Ephemeral recordings 
madee by a broadcasting organisation are exempted by virtue of § 55. A compulsory 
licencee in respect of the recording of musical works is laid down in § 61. Privileges 
forr teaching purposes, moreover, can be found in §§ 46 and 47. Certain 'minor 
reservations'' are eventually set out in § 52.280 

Seee Minutes of Main Committee I  Records 1967, 883. 
Seee Report on the Work of Main Committee L Records 1967,1146. 
Forr  a detailed discussion, see subsection 4.6.4.2. 
Seee article I0bis(2) and article 10(1) BC. 
Cf.. articles 2bis(2), 9(2), HWs(3), 13(2) and 10(2) of the 1948 Brussels Act and articles 2bis(2), 
I0bis{l),I0bis{l), llbis(3\ 13(1) and 10(2) of the 1967 Stockholm/1971 Paris Act, and subsection 3.1.1. 
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Besidess these limitations that are based on special provisions of the Berne 
Convention,, the 1965 Copyright Act contains numerous exemptions from the right 
off  reproduction which, after the 1967 Stockholm Conference, fell directly under the 
three-stepp test of article 9(2) BC. As already pointed out, § 53(1) allows the making 
off  single reproductions of a work for strictly personal use. Pursuant to § 53(2), die 
authorisedd user need not necessarily produce the copy himself but may ask another 
personn to make the reproduction. This personal use concept is embedded in a 
broaderr private use system that is set out in § 54 .^ A facet thereof, the internal use 
off  copyrighted material in industrial undertakings, has already been discussed. The 
particularss of the private use system established in § 54 are as follows: § 54 No. 1 
permitss reproductions for scientific use. § 54 No. 2 exempts the reproduction of 
one'ss own copy of a work serving the inclusion of the work in a personal archive. 
Therefore,, it is predominantly a library privilege. Pursuant to § 54 No. 3, broadcast 
workss may freely be reproduced for one's own information on current affairs. 
Finally,, § 54 No. 4, in general, permits reproductions for one's own use insofar as 
(a)) only small parts of an already published work or single articles from a 
newspaperr or periodical are concerned, or (b) the work is out of print and the right 
holderr not to be found. 

Thee outlined private use privileges, however, are not the only limitations in the 
Germann Copyright Act 1965 which are directly subjected to the control of the three-
stepp test Further user privileges which are directly controlled by article 9(2) BC can 
bee found in §§ 45-46 and §§ 56-60. Under § 45, reproductions for judicial or 
administrativee purposes are exempted. § 46, besides reflecting the special 
permissionn given in article 10(2) BC for publications serving teaching purposes, 
enabless the reproduction of copyrighted material in a collection intended for 
religiouss use.28*  From § 56, businesses may profit which sell or repair TV sets, 
radios,, recording equipment and blank material supports, such as tapes and 
cassettes.. The provision allows the making of visual or sound recordings, the public 
communicationn of such recordings and of broadcasts insofar as necessary for 
demonstratingg or repairing the described equipment 

§§ 57 sets forth a general rule: if the reproduction of a work can be regarded as an 
irrelevantt side-effect of the intended reproduction of another object, copyright is not 
infringed.. § 58 privileges the reproduction of artistic works in catalogues which are 
publishedd for realising their public exhibition or auction. § 59 allows the 
reproductionn of works which are permanently located in public places. Finally, § 60 
statess that the customer of a portrait and his legal successor as well as die portrayed 

Cf.. Hubmarm 1966,154-158; Froimn/Nordemann 1966,204-213. 
Onn account of a decision of die German Federal Constitutional Court, this provision of die 1965 
Copyrightt Act was amended in 1972. A new § 46(4) was inserted which provides that die airthor is 
too be paid an equitable remuneration for die exempted reproduction and distribution of works. Cf. 
Dietzz 1973, 94-95 and 99-100. See die decision 'Kirchen- und Schulgebrauch', BVerfGE 31, 229. 
Thee 1972 Amendment of the 1965 Copyright Act is reproduced in UFTTA 1973, Vol 67,123. 
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personn and his family enjoy the freedom to reproduce the portrait.289 As none of 
thesee provisions were abolished in 1974, when the FRG became party to the 1971 
Pariss Act of the Berne Convention, they were obviously deemed compatible with 
articlee 9(2) BC. Hence, they illustrate which limitations were considered 
permissiblee under the three-step test in the FRG. 

3.1.3.23.1.3.2 THE NETHERLANDS 

Att the time of the 1967 Stockholm Conference, the situation in the Netherlands 
resembledd the one in the FRG insofar as substantial changes of copyright law were 
underr discussion. A draft amendment which aimed at bringing Dutch copyright law 
intoo line with the 1948 Brussels Act of the Beme Convention was submitted to 
parliamentt in 1964.290 The legislative process, however, could not be completed 
beforee October 27, 1972. The revised text of the Dutch Copyright Act 1912 entered 
intoo force on January 7, 1973.291 The participation of the Dutch delegation in the 
19677 Stockholm Conference, thus, underlay the Dutch Copyright Act 1912, as in 
effectt at that time, and the proposed amendments which had already taken shape. 
Thesee amendments, in particular, concerned copyright limitations. On the one hand, 
thee set of limitations for which the Dutch Copyright Act 1912 provided should be 
adaptedd to the rules set out in the 1948 Brussels Act. On the outer hand, an 
appropriatee reaction to the problems raised by the latest state of the copying art had 
too be formulated.292 

Thee adaptation of the existing set of limitations led to the introduction of certain 
neww user privileges into Dutch copyright law. The already existing limitation 
allowingg the press to reproduce articles on current economic, political or religious 
topics,2933 for instance, was supplemented by a further press privilege. The new 
articlee 16a permits a short recording, reproduction and public communication of 
literaryy or artistic works insofar as this is necessary for the reporting of current 
eventss by means of photography, cinematography, radio- or TV-diffusion.294 The 
ruless for making quotations were also revised. The new article 15a, in line with 
articlee 10(1) of the Brussels Act, permits short quotations from newspaper articles 
andd periodicals, as well as their inclusion in press summaries.295 This specific rule is 
accompaniedd by a much broader exemption set out in article 16. Sub-paragraph (b) 
thereoff  allows me quotation of parts of already published literary or musical works 

Cf.. in respect of all these provisions FromnVNordemann 1966, 215-219. 
Cf.. Cohen Jehoram 1973,525; Venneijden 1970,205. 
Seee the law of October 27, 1972 amending the 1912 Copyright Act, Stb. 1972, 579. Cf. Cohen 
Jehoramm 1973,525-526. 
Cf.. van Lingen 1969,1112-1113. 
Seee article 15 of the Dutch Copyright Act, as in effect at the time of the Stockholm Conference. Cf. 
Komen/Veikadee 1970,61-62; Pfeffei/Geibrandy 1973,154. 
Cf.. Cohen Jehoram 1973, 535; Pfeffei/Geibrandy 1973,166. 
Cf.. Cohen Jehoram 1973, 532; Pfeffei/Geibrandy 1973,154-156; Komen/Veikade 1973,16. 
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andd the inclusion of already published artistic works in the text of an 
announcement,, critique, polemic or scientific treatise subject to acceptable social 
standards.2966 Sub-paragraph (a) exempts moreover the inclusion of already 
publishedd works or parts thereof in anthologies and other works intended for 
educationall  or scientific ends.297 

Thee aforementioned exemptions from the right of reproduction rest on special 
provisionss of the Berne Convention which have been maintained at the 1967 
Stockholmm Conference.298 Accordingly, they were not discussed in the context of 
thee three-step test. Nevertheless, their examination already brings to light a specific 
featuree of Dutch copyright law which is of particular interest in the context of the 
three-stepp test: the last-mentioned limitation, set out in article 16 sub (a), permits 
thee inclusion of already published works or parts thereof in anthologies and other 
workss for educational or scientific ends only on condition that equitable 
remunerationn is paid.299 Apparently, the Dutch legislator of 1972 endorsed the view 
takenn in the FRG that it is advisable to cushion certain user privileges by ensuring 
authorss the payment of remuneration. 

Thiss strategy for balancing the interests of authors and users, in particular, 
informedd Dutch legislation in the field of private use privileges. The Dutch 1912 
Copyrightt Act, as in effect at the time of the 1967 Stockholm Conference, merely 
containedd one provision dealing with private use. Article 17 afforded users the 
opportunityy to make a few copies of literary or artistic works provided that these 
copiess solely serve personal practice, study or use.300 This rule was considered 
outdatedd at the time of the Stockholm Conference. The advances in the field of the 
copyingg art, enabling photomechanical reproductions as well as sound and visual 
recordings,, inevitably led to reproduction practices that could hardly be reconciled 
withh the wording of article 17.301 It was stressed that the legislator of 1912 had 
envisionedd the making of a copy by hand rather than vast numbers of 
photomechanicall  reproductions.302 Furthermore, it was feared that the new copying 
practicess could enter into competition with a work's normal exploitation.303 To 
renderr Dutch copyright law capable of keeping up with the new reproduction 
techniques,, an amendment of article 17 was considered inevitable. 

Cf.. Cohen Jehoram 1973, 534-535; Pfeffei/Gerbrandy 1973,164-165; van Lingen 1975, 70-71. Cf. 
ass to the scope of the norm also Ricketson 1987,489-491. 
Cf.. Pfeffer/Cterbrandy 1973,160-164; Komen/Verkade 1973,19; van Lingen 1975,68-70. This rule 
cann be traced back to article 10(2) of die Brussels Act Cf. Ricketson 1987,495. 
Seee articles 10(1), 10(2) and 10bis<2) of the 1967 Stockholm Act of the Berne Convention. 
Cf.. Cohen Jehoram 1973, 533-534; Komen/Verkade 1973, 17. In 1972, the German Copyright Act 
19655 was amended so as to providee for  the payment of equitable remunerationn in the context of § 46 
off  the 1965 Copyright Act which contains a similar  limitation . Cf. Dietz 1973, 94-95 and 99-100 
andd die explanations given at the end of the previous subsection. 
Seee article 17 of the Dutch 1912 Copyright Act, as amended on May 22,1958, Stb. 1958,296. 
Cf.. Hijmans/van Weel 1965,761-762; Limperg 1965,940-942; van Lingen 1969,1061-1062. 
Cf.. Hijmans/van Weel 1965,760; van Lingen 1969,1111-1112; Cohen Jehoram 1973,535. 
Cf.. van Lingen 1969,1111, who uses the expression 'a normal exploitation of the work' . 
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Thee initial proposal which had been submitted to parliament by the government 
inn 1964 sought to solve the outlined problems by ensuring that authors, to a great 
extent,, could exert control over reproductions of their works.304 The principle that a 
feww copies of literary or artistic works may be made for personal practice, study or 
usee was maintained. However, as regards literary works, only the reproduction of a 
partt of a work should be exempted. Users wishing to make a reproduction of an 
entiree work, therefore, would have had to ask the author for permission. In the case 
off  collections of literary or artistic works, the author of the collection should be 
offeredd the possibility of making reasonable stipulations for the reproduction of an 
entiree work included in the collection, as well as preventing such reproductions by 
providingg interested users with copies himself. In general, a concrete order of the 
privatee user should be required if the reproduction was made by a third person.305 In 
thee lightt of these features, it was concluded that the government proposal strove for 
restrictingg the copying practices which, gradually, had become widespread due to 
technicall  advances.306 

Inn this vein, the Dutch delegation took a restrictive position at the 1967 
Stockholmm Conference. It aimed to trace the conceptual contours of exemptions 
fromfrom the right of reproduction more narrowly than the study group which had 
preparedd the Conference material. Whereas it was deemed permissible to exempt 
reproductionss 'for private use' and 'for judicial or administrative purposes' 
pursuantt to the official proposal,307 the Netherlands wanted to allow reproductions 
onlyy 'for individual or family use' and 'for strictly judicial or administrative 
purposes'.3088 Similarly, the abstract three-step test was not welcomed by the Dutch 
delegation.. Gerbrandy, speaking on behalf of the Netherlands, wondered whether 
thee three-step test did not give 'too much freedom of action to national legislations 
att the expense of the Convention*.309 

Irrespectivee of the position taken at the 1967 Stockholm Conference, the further 
developmentt in the Netherlands shows a departure from the initially pursued 
restrictivee approach to private use privileges.310 The extent to which the introduction 
off  the three-step test influenced the further legislative process in the Netherlands 
cannott be determined precisely.311 However, a line can be drawn between certain 

Forr  the proposed amendment, submitted on 5 November  1964, see Hijmans/van Weel 1965,769. 
Seee article 17 of the 1964 government proposal. 
Cf.. Hijmans/van Weel 1965,762-764; Limperg 1965,939. 
Seee Doc. S/l, Records 1967,113. Cf. the explanations given in subsection 3.1.2. 
Seee Doc. S/81, Records 1967, 691. The formulation 'for  individual or  family use' had originall y 
beenn proposed by France. See Doc. S/13, Records 1967, 615. In 1972, a similar  formulation was 
embodiedd in article 12(2) of the Dutch Copyright Act. Cf. Cohen Jehoram 1973, 528-529. As this 
amendmentt  of Dutch copyright law was under  discussion at die time of die Stockholm Conference 
(cf.. Vermeijden 1970,208), it is not surprising that the Netherlands supported die French proposal. 
Seee Minutes of Main Committee L Records 1967,885. 
Cf.. van Lingen 1969,1113-1115; Hijmans 1981,61. 
Cf.. van lingen 1969,1112 and 1115-1116 for  a description of the further  legislative process and, in 
particular ,, a new draft tabled in 1969 which already foreshadowed die final provisions. 
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issuess raised at the Conference and the rules on private copying which finally, in 
1972,, were laid down in two separate provisions: articles 16b and 17 of the Dutch 
Copyrightt Act 1912.312 

Inn article 16b, at first, the principle is set out that a few copies of small parts of 
literaryy or artistic works may be made provided that these copies solely serve 
personall  practice, study or use. The private user may ask another person to make a 
copyy on his behalf insofar as his order does not concern sound or visual recordings. 
AA work may be reproduced in its entirety if it can reasonably be assumed that new 
copiess of the work wil l not be made available for whatever kind of payment. Short 
articles,, reports or other pieces published in a newspaper or periodical may also be 
reproducedd entirely. In general, copies made for personal use may not be passed on 
too another person unless for judicial or administrative purposes. Furthermore, it is 
statedd in article 16b that, for administrative purposes, and for the accomplishment 
off  tasks assigned to public welfare institutions, regulatory orders may be issued 
whichh deviate from the foregoing rules given for personal practice, study or use.313 

Onn this basis, a copyright order completing the Dutch private use system was 
givenn in 1974.314 The beneficiaries of the additional regulations are institutions in 
thee public sector, non-profit libraries, non-profit educational institutions and other 
publicc welfare institutions. In line with article 16b, these institutions enjoy the 
freedomm to reproduce small parts of literary works. Articles, reports or other pieces 
publishedd in a newspaper or periodical, moreover, may generally be reproduced 
entirely.. The aforementioned institutions may make reproductions for internal use 
off  their employees insofar as necessary for the proper accomplishment of their 
tasks.. Libraries may furthermore reproduce works which are no longer available, 
andd articles, reports and other pieces taken from newspapers or periodicals on 
behalff  of users which ask the library itself or another library for a copy. Educational 
institutionss enjoy the additional freedom of making reproductions for their pupils or 
studentss provided that such reproductions are necessary for complementing the 
prescribedd or recommended text books. The beneficiaries of the regulatory order are 
obligedd to remunerate the authors. A certain amount of money must be paid per 
page.. A reduced fee applies to educational institutions.315 

Thee system established by article 16b and the accompanying regulatory order 
recallss certain issues addressed at the 1967 Stockholm Conference. As already 
explained,, it was proposed in the programme of the Conference to point out that 
reproductionss 'for private use' and 'for judicial and administrative purposes' may 
bee exempted.316 The system set out in article 16b seems to reflect the particular 
importancee attached to these cases at the Stockholm Conference. Interestingly, the 

Seee the law of October 27,1972, amending the Dutch 1912 Copyright Act, Stb. 1972,569. 
Cf.. Cohen Jehoram 1973,536-537; Pfeffer/Gerbrandy 1973,167-173. 
Seee regulatory order concerning the copying of works which are protected by copyright of June 20, 
1974,, Stb. 1974,351. 
Cf.. van Lingen 1975, 77-80; Wink/Limperg 1975,67-69. 
Seee Doc. S/l, Records 1967,113. Cf. the explanations given in subsection 3.1.2. 
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rulee that copies made for personal use may be passed on to another person for 
judiciall  or administrative purposes, was not set out in the initial 1964 government 
proposal,, but entered the picture in 1969.317 For administrative purposes, allowance 
wass made in the copyright order of 1974. Whereas these parallels merely indicate 
that,, to some extent, the Stockholm Conference may have influenced die drafting of 
articlee 16b, a line can obviously be drawn between the debate on the three-step test 
att die Conference and the last element of the Dutch private use system, separately 
laidd down in article 17. 

Articlee 17 deals specifically with reproductions made in organisations, 
institutionss or industrial undertakings. By virtue of this provision, reproductions of 
articles,, reports or other pieces published in a newspaper or periodical, or small 
partss of books, pamphlets or otiier writings are exempted. The works, however, 
mustt be of a scientific nature. The beneficiaries of die limitation are obliged to pay 
equitablee remuneration.318 The provision, therefore, calls to mind die practical 
examplee given in the report on die work of Main Committee I of the Stockholm 
Conference.. Pursuant to me example, a ratiier large number of copies for use in 
industriall  undertakings 'may not unreasonably prejudice die legitimate interests of 
diee autiior, provided mat, according to national legislation, an equitable 
remunerationn is paid'.319 As shown in die previous subsection, Üiis example can be 
tracedd back to die rules set out in the German Copyright Act 1965. As regards 
reproductionss in industrial undertakings, Dutch copyright law, therefore, was 
ultimatelyy brought into line witii die solution espoused in the FRG which had been 
countenancedd at the international level.320 

Thee Dutch private use regime which was established in 1972 is of particular 
interestt for two reasons. Firstly, it is noteworthy tiiat a distinction is made between 
tiireetiiree groups of users.321 Article 16b deals with use of copyrighted material for 
personall  practice, study or use. This limitation can be described as a user privilege 
whichh concerns strictiy personal use.322 The regulatory order which complements 
articlee 16b seeks to react to die specific needs of different public welfare 
institutions,, including instances serving administrative purposes. The separate 
articlee 17, finally, establishes special rules for reproductions in enterprises and 
comparablee organisations and institutions. Secondly, it must be underlined that die 
Dutchh private use regime, like die German system, relies on die payment of 

Cf.. van Lingen 1969,1115. 
Cf.. van Lingen 1969,1116. The obligation, however, has never been enforced in practice. 
Seee report on the work of Main Committee L Records 1967,1146. 
Cf.. in respect of die German concept die explanations given in die previous subsection. Indeed, 
attentionn was paid to die solution found in die FRG in die course of die debate on die amendment of 
Dutchh copyright law. Cf. van Lingen 1969,1067-1069. 
Cf.. van Lingen 1975, 74. 
Cf.. Dietz 1978, 181. As Cohen Jehoram 1973, 537, points out, all kinds of users, including 
employeess in industrial undertakings, may profit from article 16b when keeping dieir copying for 
personall  practice, study or use widtin die limits set forth tiierein. 
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remunerationn to strike a proper balance between the interests of authors and 
users.3233 Institutions which fall under the copyright order of 1974 may make as 
manyy reproductions as necessary for the fulfilment of their tasks. Furthermore, they 
mayy reproduce articles and similar material published in newspapers and 
periodicalss entirely. As a countermove, the authors must be remunerated. Similar 
possibilitiess are offered by article 17. The obligation to pay equitable remuneration, 
consequently,, reappears in this context. 

Besidess the described private use system, Dutch copyright law, as amended in 
1972,, contains further examples of limitations which directly fall under the three-
stepp test of article 9(2) BC. Article 18 allows the reproduction of works which are 
permanentlyy located in public places. However, it is made a condition that the 
copyrightedd work does not constitute the main object of reproduction. Article 19 
concernss commissioned portraits. The portrayed person and, after death, the 
parents,, wife or husband, and children enjoy the freedom of reproducing the 
portrait.. Article 22 permits reproductions for judicial purposes which serve public 
safety,, like the search of offences. Article 23, eventually, affords the owner of an 
artisticc work the opportunity to reproduce the work in a catalogue if he wishes to 
selll  it.324 Neither the described private use system nor these other limitations were 
changedd in 1985, when the Dutch 1912 Copyright Act was amended to pave the 
wayy for accession to articles 1 to 21 of the 1971 Paris Act of the Berne 
Convention.3255 Therefore, these exemptions from the right of reproduction were 
obviouslyy deemed compatible with article 9(2) BC and illustrate which limitations 
weree considered permissible under the three-step test in the Netherlands. 

3.1.3.33.1.3.3 FRANCE 

Thee participation of the French delegation in the 1967 Stockholm Conference was 
basedd on the French copyright law of March 11, 1957.326 Since the end of the 19th 
century,, French copyright law had rested on the groundwork laid by the 
representativess at the assemblies of the French Revolution. The few concise texts 
whichh express their thoughts were slightly enlarged in the course of the following 
1500 years. During this period, however, several attempts to create a copyright code 
settingg forth detailed rules failed. Thus, the courts had to accomplish the task of 
ensuringg that French copyright law kept pace with the actual needs of a time of 
substantiall  changes in the field of expression and diffusion of intellectual works.327 

CfDietzz 1978,181-183. 
Cf.. vanlingen 1975,83,87-88,91-92. 
Seee the law amending the 1912 Copyright Act of May 30, 1985, Stb. 1985, 307. The Netherlands 
becamee party to articles 1 to 21 of the 1971 Paris Act on January 30,1986. 
Laww No. 57-298 of March 11, 1957, published in the official journal on March 14, 1957. The law 
enteredd into force on March 11, 1958. For  a detailed description of the legislative process, see 
Vilboi ss 1957,51-67. 
Cf.. the description of the development of French copyright law given by Vilboi s 1957,29-35. 
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Inn 1957, French legislation finally succeeded in establishing a cohesive copyright 
code.. The law of March 11, 1957, attracts attention because it contains only some 
feww limitations laid down in one single provision: article 41. 

Ass the examination of German and Dutch copyright law has already shown, the 
problemm of private use privileges formed a centre of gravity at the time of the 
Stockholmm Conference where this issue was addressed in the context of the three-
stepp test The French approach to private use privileges is of particular interest 
becausee it varies from the already discussed solutions found in the FRG and the 
Netherlands.. In the latter countries, the problem of advanced copying techniques 
promptedd legislators to establish detailed rules which make allowance for the 
specificc needs of different groups of users, including industrial undertakings.328 At 
thee Stockholm Conference, the French delegation, by contrast, espoused the 
restrictivee principle which, in 1957, had been set out in article 41-2° of the French 
Copyrightt Act: the moment a work has been disseminated, the author cannot forbid 
'les'les copies ou reproductions strictement réservées a Vusage privé du copiste et non 
destinéesdestinées a une utilisation collective,,,. '329 

Pursuantt to commentaries of the time of the Stockholm Conference, the 
restrictionn of copying activities to strictly private use must be interpreted so as to 
exemptt only individual or family use.330 Exactly the same formula was invoked by 
thee French delegation at the 1967 Stockholm Conference. In the official programme 
off  the Conference, it was proposed to exempt reproductions 'for private use'.331 

France,, by contrast, preferred die wording 'for individual or family use' and tabled 
aa corresponding proposal.332 How were these terms construed in die context of die 
Frenchh 1957 Copyright Act? Witi i regard to individual use, Desbois gives the 
examplee of a lawyer who, for his own information, extracts useful passages from 
bookss or articles, and a student who compiles an appropriate documentation for his 
exams.3333 To be deemed permissible under article 41-2°, me individual use, 
tiierefore,tiierefore, need not necessarily be for purely private purposes but solely for one's 
own,, personal needs. The second alternative, family use, becomes understandable 
againstt die backdrop of article 41-1° of die French 1957 Copyright Act. This 
provisionn allows 'les representations privées et gratuites effectuées exclusivement 
dansdans un cercle de familie'. To refer to family use also in die context of article 41-2° 
offerss me possibility of bringing die rules concerning private copying into line widi 
diee principles developed in the framework of a work's representation. The family 

Cf.. die two previous subsections. 
Furthermore,, a special rule concerning reproductions of artistic works is laid down in article 41-2°. 
Thee latter works may not be reproduced for private purposes which are identical to those for which 
thee original work was created. Desbois 1966, 278, takes the view that, therefore, only reproductions 
off  artistic works made by other artists to practise and perfect their skills can be exempted. 
Cf.. Desbois 1966,277. 
Seee Doc. S/l, Records 1967,113. Cf. the explanations given in subsection 3.1.2. 
Seee Doc. S/13, Records 1967,615 as well as Doc. S/70, Records 1967,690.. 
Seee Desbois 1966, 277. 
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circle,, pursuant to French doctrine, differs markedly from a gathering of a private 
nature.. In particular, it is not deemed sufficient that the persons present at a meeting 
aree known by name and can be identified individually. Merely a group of persons 
whoo unites Tesprit de familie' is regarded as a family circle.334 The notion, 
accordingly,, does not reach much further than a family's friends. Other meetings 
aree incapable of fulfillin g the criterion even though the persons involved potentially 
sharee some strong sense of community. Desbois mentions the circle of persons in a 
hospital,, hospice or sanatorium whose meetings are subjected to die authors' 
control.3355 Furthermore, it is assumed that the family circle loses its specific quality 
iff  friends of the family are also business partners and the meeting serves 
professionall  ends.336 

Inn the context of the right of reproduction, the restriction to individual or family 
usee has the corollary that the conceptual contours of the French private use system 
mustt be drawn much more narrowly than, for instance, in the FRG and the 
Netherlands.. In particular, the making of a rather large number of reproductions for 
internall  use in an industrial undertaking is not privileged under article 41-2°.337 

Firstly,, this mode of copying can hardly be qualified as individual or family use. 
Secondly,, in article 41-2° itself, it is clarified that reproductions for private use 
mustt not be 'destinées a vote utilisation collective'. This passage has been 
understoodd to bar industrial or commercial enterprises, trade unions and scientific 
associationss from enjoying the freedom offered by the private use privilege set out 
inn article 41-2°.338 At the Stockholm Conference, the comments by Kéréver, 
speakingg on behalf of France, reflected this position. He pointed out that the French 
proposall  to permit only 'individual or family use' instead of 'private use' in general 
aimedd at determining the exact scope of permissible limitations in the field of 
privatee copying. He maintained that i t was clear that the phrase 'private use" would 
coverr corporate bodies, which would perhaps be going too far'.339 

Att the time of the Stockholm Conference, the view was also taken that libraries, 
makingg reproductions on behalf of their readers, are excluded from the private use 
privilegee laid down in article 41-20.340 A later decision of the Tribunal de Grande 
Instancee de Paris of January 28, 1974, however, created some room to manoeuvre. 
Thee Court held not only that a copy for private use may be made by employing 
modernn copying techniques, but also that article 41-2° allows the making of a 
reproductionn on behalf of another person as long as the library acts on that person's 

Cf.. Desbois 1966,315-317. 
a .. Desbois 1966,317-319. 
Cf.. Desbois 1966, 317. 
Cf.. in this regard the practical example of the functioning of the three-step test given in the Report 
onn the Work of Main Committee I, Records 1967,1146. For  the solutions espoused in the FRG and 
thee Netherlands, see the two previous subsections. 
Cf.. Desbois 1966, 277. 
Seee Minutes of Main Committee I, Records 1967,858. 
Cf.. Desbois 1966,278. 
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intellectuall  initiative.341 To solve the problem of private copying, French legislation, 
ultimately,, took para-fiscal measures. Outside copyright law, in article 22 of the 
19766 financial law, it imposed a levy on the sales of book publishers and producers 
orr importers of reproduction apparatus.342 These future developments, naturally, 
couldd not be taken into account by the French delegation at the 1967 Stockholm 
Conference.. Its position in respect of private use privileges can be characterised as 
veryy restrictive. Only strictly private use, as delineated by the formula 'individual or 
familyy use', was considered permissible. The payment of equitable remuneration, as 
aa means to mitigate the corrosive effect of a broader private use conception, had no 
influencee on the French position. Not surprisingly, later French commentary 
literaturee questioned whether allowance could be made for the payment of equitable 
remunerationn in the context of the three-step test of article 9(2) BC.343 

Interestingly,, no substantial objections to the other exemptions from the right of 
reproductionn proposed in the programme of the Stockholm Conference344 were 
raisedd by the French delegation. The plan to permit reproductions 'for judicial or 
administrativee purposes' was supported even though French copyright law did not 
containn limitations serving these ends.345 As to the open formula in which the later 
three-stepp test was grounded, the French delegation signalled its general agreement. 
Thee delegation of the UK whose proposal determined the final wording of the three-
stepp test,346 was merely asked to explain why it had introduced the phrase 
'unreasonablyy prejudice'.347 The French 1957 Copyright Act comprised one further 
limitationn which, like the already discussed private use system, was not rooted in a 
speciall  provision of the Berne Convention and, therefore, fell directly under the 
three-stepp test By virtue of article 41-4°, the author is hindered from prohibiting 'la 
parodie,parodie, le pastiche et la caricature, compte term des lois du genre \348 Prior to 
1957,, French courts, furthermore, had developed a limitation allowing the 
reproductionn of works which, permanently, are located in public places. Similar to 
Dutchh law, as amended in 1972, it was made a condition that the copyrighted work 
doess not constitute the main object of reproduction. The legislator of 1957, 
however,, did not expressly provide for this limitation. At the time of the Stockholm 
Conference,, it was thus concluded that this limitation had been abolished by the 
19577 Copyright Act349 
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Cf.. Colombet 1976,183-184; Dietz 1978,172-173. 
Cf.. Dietz 1978, 173-174. A further 1995 amendment of me French Copyright Act subjected the 
reproductionreproduction right to licensing by collective societies. See Article L. 122-10 of the French Copyright 
Act,, as amended on 3 January 1995. Cf. Lucas/Lucas 2001, 267. 
Seee Desbois/Francon/Kerever 1976, 207. This position wil l be discussed in subsection 4.3.2. 
Seee Doc. S/l, Records 1967,113. 
Seee Doc. S/13, Records 1967,615. Cf. Dietz 1978,192. 
Seee Doc. S/13, Records 1967,630 and Doc. S/42, Records 1967,687. Cf. subsection 3.1.2. 
Seee Minutes of Main Committee I, Records 1967,858. 
Cf.. Desbois 1966, 288-290. 
Cf.. Desbois 1966, 291-292. 
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Thee remaining set of limitation s in the French 1957 Copyright Act leans on 
speciall  provisions of the Berne Convention. Under  article 41-3°, « les analyses et 
courtescourtes citations justifiées par Ie caractère critique, polémique, pédagogique, 
scientifiquescientifique ou d'information de Vamvre a laquelle elles sont incorporées » are 
privilegedd This provision can be traced back to articles 10(1) and 10(2) of the 1948 
Brusselss Act, and to the more complete regulation of quotations in article 10(1) of 
thee later  1967 Stockholm Act In French literature, it has been asserted that this user 
privilegee cannot be invoked in respect of musical or  artistic works.350 Furthermore, 
articl ee 41-3° exempts press reviews in line with article 10(1) of the 1948 Brussels 
Actt  and the 1967 Stockholm Act. Allowance is also made for  the reporting of 
currentt  events in line with articles Ibis and lObis of the 1948 Brussels Act.351 

Articl ee 41-3°, however, does not include a reporting by means of cinematography 
andd photography. As this is declared permissible in article lObis, Desbois took the 
vieww that an extension of the limitatio n to the reporting of current events by means 
off  photography and cinematography may nevertheless be justified. On the basis of 
principless developed by the courts prior  to 1957, he considers it also permissible to 
includee in reports of this nature monuments and other  artistic works located in 
publicc places.352 Aside from article 41, article 45(3) provides for  a compulsory 
licence.. It permits the recording of a work which is of national interest or  has a 
documentaryy character. The recording can be preserved in official archives.353 

Whereass in the FRG and the Netherlands the provisions of the Berne Convention 
dealingg with limitation s were used to a great extent, the French legislator  confined 
itss legislative actions to some restrictively delineated user  privileges. It also largely 
refrainedd from imposing compulsory licences even though the 1948 Brussels text of 
thee Berne Convention offered this possibility in articles llbis(2) and 13(2). In the 
fieldfield  of private use privileges, France insisted on strict rules instead of seeking to 
solvesolve the problem by having recourse to the payment of remuneration. It is doubtful 
whetherr  this restrictive position mirrore d the copying practices existing at the time 
off  the Stockholm Conference.354 

3.1.3.43.1.3.4 THE UNITED KINGDOM 

Inn the case of the United Kingdom, the examination of the relationship between the 
three-stepp test and domestic legislation in the field of copyright limitation s is an 
issuee of some complexity. Two UK statutes must be taken into consideration. At the 

Cf.. Desbois 1966, 283-284, who argues that, because of die different nature of a literar y text on die 
onee band, and artistic and musical works on die other, a combination of bodi elements is 
inappropriate.. Moreover, be fears that die moral rights of die authors of artistic or  musical works 
cannott  sufficiendy be safeguarded. 
Cf.. Desbois 1966,288. 
Cf.. Desbois 1966,290-291. 
Cf.. Desbois 1966,274. 
Cf.. the description of die situation by Desbois 1966,277 and 279. 
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timee of the 1967 Stockholm Conference, the Copyright Act 1956 determined which 
usess of copyrighted works are exempted from die authors' control.355 To establish 
whichh limitations were deemed permissible in me UK at the time of the Conference 
andd underlay the participation of the UK delegation, me provisions of the 1956 
Copyrightt Act must be explored. The UK, however, did not accede to the 1971 
Pariss Act of the Berne Convention before January 2, 1990. The obligation to 
complyy with article 9(2) BC was thus not placed on domestic limitations prior to 
thiss date. The piece of legislation paving the way for the ratification of the 1971 
Pariss Act is the Copyright, Designs and Patents Act 1988 (CDPA 1988).356 The 
latterr statute, accordingly, informs about the set of limitations which, ultimately, 
wass considered permissible in the light of the three-step test in the UK. 

Att the 1967 Stockholm Conference, it was especially the UK which spoke up for 
thee adoption of a mere abstract formula to regulate permissible exemptions from the 
rightt of reproduction. Mention of 'private use' and 'administrative purposes', as 
proposedd in the programme of the Conference, was not supported.357 From the 
beginning,, the UK delegation espoused the finally adopted concept: no concrete 
casess were listed in article 9(2) BC. Instead, three abstract criteria were given, 
constitutingg the three-step test. Moreover, it must be underlined that the wording of 
thee three-step test was based on the text submitted by die UK. Whereas it had 
originallyy been proposed to allow reproduction 'in certain particular cases where 
thee reproduction is not contrary to die legitimate interests of the author../, the 
formulationn tabled by the UK referred to 'certain special cases where the 
reproductionn does not unreasonably prejudice die legitimate interests of the 
author...'3588 Explaining its preference for a mere abstract formula, tiie UK stated 
that t 

'mentionn [...] of "private use" and ''administrative purposes" goes too far and 
carriess many dangers for aumors and publishers. Most books are intended for 
privatee use, and these expressions could allow die wholesale use of copyright 
material,, without payment, by large industrial organisations or for 
governmentall  education systems. On die other hand, die formula we propose 
cann take care of legitimate cases of private use and judicial and administrative 

'359 9 

purposes.Jjy y 

Seee for  an overview Rubinstein 1958,5. 
Cf.. Skone James/Miimmery/Rayner  James/Gamett 1991, vi. 
Seee Doc. S/13, Records 1967,630. Cf. Minutes of Main Committee I, Records 1967,857. 
Comparee Doc. S/l, Records 1967,113 with Doc. S/13, Records 1967,630 (emphasis added). 
Seee Doc. S/13, Records 1967, 630. In the programme of the Conference, the use of copyrighted 
materiall  for  judicial purposes was also explicitly mentioned. See Doc. S/l, Records 1967, 113. Cf. 
ass to die UK traditio n of crown and parliamentary prerogatives which may have influenced the 
positionn taken in respect of the use of copyrighted material for  administrative purposes Skone 
James// Mummery/Rayner  James/Gamett 1991,381-400. 
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Thee reliance on the regulatory potential of a set of abstract principles becomes 
understandablee against the backdrop of the common law tradition of the UK 
copyrightt system. The concept of 'fair dealing1 deserves attention in this 
connection.. In the UK Copyright Act 1956, the principle that a fair dealing with a 
workk does not constitute an infringement of the copyright in the work is reflected in 
severall  provisions. A fair dealing for the purposes of research or private study, 
criticismm or review, and for reporting current events is expressly exempted.360 The 
fairr dealing provisions, therefore, touch upon areas which are specifically regulated 
inn the Berne Convention, such as quotations and press summaries, orr the reporting 
off  current events. The special provisions of the Convention, namely articles 10(1) 
andd lObis of the 1948 Brussels Act, are merged in the fair dealing concept. In the 
contextt of the three-step test, the first alternative, a fair dealing for purposes of 
researchh or private study, is of particular interest. This facet of the UK fair dealing 
conceptt does not lean on special provisions of the Berne Convention. Insofar as 
reproductionss of copyrighted material are concerned, the three-step test of article 
9(2)) BC, thus, constitutes the relevant control mechanism at the international level. 

Thee application of fair dealing defences is closely related to the question of 
whetherr substantial parts of an author's work are taken. Pursuant to UK doctrine, a 
copyrightt infringement is not established unless a substantial part of a work is 
used.3611 Therefore, if the use made of a work concerns merely an insubstantial part 
thereof,, no infringement will be found. Accordingly, the fair dealing defence need 
nott be raised. The fair dealing provisions, thus, are understood to permit even the 
usee of substantial parts of copyrighted material which, otherwise, would constitute 
ann infringement.362 In consequence, a court must first decide whether a substantial 
partt of a work has been taken before turning to the question of whether the dealing 
withh the work can be deemed fair.363 In deciding the question of substantiality, 
numerouss factors have traditionally been considered, such as 'the nature and objects 
off  the selections made, the quantity and value of the materials used, and the degree 
inn which the use may prejudice the sale, or diminish the profits, direct or indirect, or 
supersedee the objects of the original work'.364 At the time of the Stockholm 
Conference,, it has been observed that courts are more likely to look at the quality 
thann at the quantity of the amount taken.365 Furthermore, it has been pointed out that 
thee likelihood of competition with the original work will not necessarily influence 
thee substantiality test This question, however, was qualified as relevant when 
consideringg whether a dealing with a work is fair.366 

Secc section 6(1), 6(2), 6(3) of the 1956 Copyright Act in respect of literary, dramatic or musical 
workss and section 9(1) and 9(2) thereof with regard to artistic works. 
Seee section 49(1) of the 1956 Copyright Act Cf. Skone James 1965,159; Barker 1970,19. 
Cf.. Barker 1970,19. 
Cf.. Carter-Ruck/Skone James 1965,73-74. 
Seee Skone James 1965,160. Cf. also Wilson 1975-1976,184-187; Griffiths 2002,250-255. 
Cf.. Skone James 1965,161; Barker 1970,19. 
Cf.. Skone James 1965,161 and 177; Carter-Ruck/Skone James 1965,76. 
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Thee fair dealing provisions, thus, just like the three-step test, call upon the courts 
too take several abstract criteria into account. The similarity between both regulatory 
schemess is further enhanced by a shared criterion. The likelihood of competition 
withh the original work is not only a relevant factor when considering a fair dealing 
defencee but also reappears in the context of the three-step test as prohibition of a 
conflictt 'with a normal exploitation of the work'.367 As the fair dealing concept, 
accordingly,, conies close to the three-step test, it is not surprising that it has been 
maintainedd in 1988 when the set of limitations in UK copyright law were moved 
intoo line with the 1971 Paris Act of the Berne Convention and thus with the three-
stepp test of article 9(2) BC. Sections 29(1), 30(1) and 30(2) of the CDPA 1988 
upholdd the principle that a fair dealing with a work for the purposes of research or 
privatee study, criticism or review and for reporting current events does not infringe 
anyy copyright in the work. 

Againstt the backdrop of advances in the field of copying techniques enabling 
reprographicc reproduction and sound and visual recordings, one is nevertheless left 
too wonder why the fair dealing privilege for research or private study which falls 
directlyy under the three-step test did not undergo substantial changes. The reason 
forr this can be seen in its limited scope. At the time of the Stockholm Conference, 
Skonee James merely gave the example of a student who copies out a book for his 
ownn use. He regarded the circulation of copies among other students as 
impermissible.3688 In this vein, Barker asserted that 'for fair dealing to qualify as 
"research""  it must similarly be done for oneself (or one's employers), and not 
producedd wholesale for others'.369 On this basis, he doubted whether the 1956 Act 
authorisedd the production of multiple copies.370 Correspondingly, the UK, as 
alreadyy mentioned, warned of the corrosive effect of 'wholesale use of copyright 
material,, without payment, by large industrial organisations' at the 1967 Stockholm 
Conference.3711 Commenting on the CDPA 1988, Laddie, Prescott and Vitoria 
concludee that the scope of the fair dealing defence for research or private study 'is 
fairlyy limited. Thus, although it is not confined in terms of activities performed by 
thee researcher or student himself, it does not justify the making of multiple copies 
byy a third party for use by a plurality of such persons'.372 In consequence, it was 
obviouslyy not deemed necessary to incorporate die response of UK copyright law to 
thee challenges of new reproduction techniques into the fair dealing provisions. 
Instead,, the rules concerning reproductions made by libraries and educational 
establishmentss must be brought into focus. 

Ass already elaborated, this criterion of the three-step test was based on the consideration that 
exemptionss should not enter into economic competition with the original work. Cf. Doc. S/l, 
Recordss 1967,112 and subsection 3.1.2. 
Cf.. Skone James 1965,177. 
Seee Barker 1970.20. 
Cf.. Barker 1970,32-33. 
Seee Doc. S/13, Records 1967,630. 
Seee Laddie/Prescott/Vitoria 1995,132. Cf. section 29(3) of the CDPA 1988. 
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Indeed,, the issue of technical developments in the field of the copying art has 
especiallyy been addressed in the context of library privileges. As the 1956 
Copyrightt Act was approaching, it had already been stressed that new facilities 
weree now available for study and research which had not been reflected adequately 
inn the former UK Copyright Act 1911. In particular, the problem of students and 
researchh workers who ask public libraries for photocopies of articles or parts of 
periodicalss and books in their possession was raised. Under the rules given in the 
19111 Copyright Act, it was doubtful whether the fair dealing defence for the 
purposess of private study and research would protect a librarian who produces 
copiescopies by photographic means on behalf of a student or research worker. In 
consequence,, there was a move afoot to make arrangements authorising non-profit 
organisationss to deliver a single reproduction to a person establishing that the copy 
iss solely required for private study or research. To clarify the situation, it was 
recommendedd that, under die 1956 Copyright Act, any action which would come 
withinn the description of fair dealing if done by the student himself, should be so 
regardedd if done by a librarian acting on his behalf.373 This approach informed the 
draftingg of section 7 of the 1956 Act which deals specifically with the copying 
activitiess of libraries. 

Paragraphss 1 and 2 of section 7 of the 1956 Copyright Act concern the copying 
off  articles contained in a periodical publication. By virtue of section 7(1), librarians 
off  libraries which rank among a class prescribed by further regulations to be made 
byy the Board of Trade are entitled to make or supply a copy of an article under 
certainn conditions which again are to be determined by the Board of Trade. Section 
7(2)) calls upon the Board of Trade to secure in particular that privileged libraries 
aree not established or conducted for profit, that reproductions are only passed on to 
personss satisfying the librarian that they wil l solely be used for private study or 
research,, that no person is furnished with more than one copy of the same article, 
andd that no copy extends to more than one article contained in any one publication. 
Moreover,, persons to whom copies are supplied must be made to reimburse the cost 
off  the production of the copy including a contribution to the general expenses of the 
library.. Pursuant to die regulations of the Board of Trade, libraries of schools, 
universities,, public libraries, parliamentary libraries and libraries conducted for the 
purposee of encouraging die study of certain subjects, for instance, religion, fine arts 
andd science may benefit from section 7 provided that they are of a non-profit 
nature.374 4 

InIn paragraphs 3 and 4 of section 7 of die 1956 Copyright Act, similar regulations 
aree set out for die copying of parts of published literary, dramatic or musical works. 
However,, die librarian is barred from invoking this privilege if he knows die name 
andd address of a person entitled to authorise die making of die copy. In this case, he 
cannott produce die copy without prior autiiorisation irrespective of how difficult it 

Cf.. Skone James 1965,242-243; Carter-Ruck/Skone James 1965,93. 
Cf.. Skone James 1965,243-244; Carter-Ruck/Skone James 1965,94-%. 
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mayy be to obtain. Pursuant to section 7(4), the Board of Trade shall ensure that no 
copyy will extend to more than a reasonable portion of the published work.375 

Thee outlined library privileges are supplemented by rules concerning the copying 
off  complete works for use by other libraries. By virtue of section 7(5), the librarian 
off  a library of a class prescribed by regulations to be made by the Board of Trade 
mayy make a copy of a work in its entirety if it is supplied to the librarian of another 
libraryy of the prescribed class. Except for articles in periodicals, the copying 
privilegee may again only be exercised if authorisation cannot be obtained. Pursuant 
too the regulations made by the Board of Trade, not only the aforementioned 
librariess may benefit from this privilege but also any library which makes works in 
itss custody available to the public free of charge. It is irrelevant in this respect 
whetherr or not such libraries are established or conducted for profit Moreover, 
foreignn libraries of a similar class are included.376 

Thee reproduction of copyrighted works by libraries, thus, is regulated in detail in 
thee 1956 Copyright Act The rules concerning libraries even include die 
establishmentt of a specific system of privileged institutions. Obviously, libraries 
weree perceived as a key element with regard to the application of new reproduction 
techniques.. Certain statements of the UK delegation at the 1967 Stockholm 
Conferencee reflect the particular importance attached to the copying activities of 
libraries.. Wallace, speaking on behalf of the UK, stated that the general idea 
underlyingg the already described UK proposal was 'that there should be no 
licensingg in cases in which the author normally exploited the work himself.377 He 
maintainedd that 'with libraries, however, a compulsory licensing system might be 
desirable,, provided that it would not prejudice the author's legitimate interests. If it 
did,, the author should be remunerated'.378 It is noteworthy that the statement 
touchess upon the payment of remuneration. In contrast to German and Dutch 
legislationn which sought to cushion user privileges enabling the employment of 
modernn copying techniques by providing for the payment of remuneration,379 the 
UKK library privileges have not been connected with some mechanism ensuring that 
authorss are remunerated. In 1979, merely die Public Lending Right Act was 
adopted,, which provides for payments to authors out of a central fund. The 
referencee point of this law, however, is not the copying of an author's work, but its 
lending.. The annual sum which an author may receive by virtue of die Act is not 
unlikelyy to be negligible.380 

Cf.. Skone James 1965,244; Carter-Ruck/Skone James 1965, 96-97. 
Cf.. Skone James 1965,244; Carter-Ruck/Skone James 1965,97-98; Dietz 1978,179. 
Seee Minutes of Main Committee L Records 1967, 857. See for the UK proposal Doc. S/13, Records 
1967,630.. Cf. the explanations given at the beginning of mis subsection. 
Seee Minutes of Main Committee X Records 1967,857. 
Cf.. subsections 3.1.3.1 and 3.1.3.2. 
Cf.. de Ereitas 1984, 21-22 and 1990, 48-49; Skone James/Mummery/Rayner James/Garnett 1991, 
374. . 
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Ass the UK delegation to the Stockholm Conference took the view that the 
authorss should be remunerated if an unreasonable prejudice arises, it must be 
concludedd that the outlined library privileges were understood not to unreasonably 
prejudicee the legitimate interests of the author. This is even more true as sections 
38-411 of the CDPA 1988 maintain the described library privileges. Departing from 
thee stricter rules given in the 1956 Copyright Act, parts of published works may 
alsoo be reproduced on behalf of a person who requires the copy for research or 
privatee study irrespective of whether authorisation can be obtained or not.381 As a 
countermove,, it is emphasised in section 40 that multiple copies of the same 
materiall  are not allowed. In the UK, the making of single reproductions by libraries 
forr purposes of research or private study, thus, was deemed permissible under the 
three-stepp test even though the authors are not remunerated.3* 2 

Ass to the educational use of copyright material, a more cautious approach was 
taken.. In line with article 10(2) of the 1948 Brussels Act of the Berne Convention, 
sectionn 6(6) of the UK Copyright Act 1956 allowed the inclusion of short passages 
fromm a published work in anthologies intended for the use of schools. Besides other 
limits,, it was made a condition that the work in question was not itself intended for 
thee use in schools. Very similar rules were laid down in section 33(1) of the CDPA 
1988.. As regards educational use, the 1956 Copyright Act provided in section 41(1) 
that,, where the reproduction is made by a teacher or pupil otherwise than by the use 
off  a duplicating process, copyright shall not be taken to be infringed. 'Duplicating 
process*,, in this connection, was defined as 'any process involving the use of an 
appliancee for producing multiple copies'.383 Similarly, in section 32(1) of the CDPA 
1988,, the principle has been set out that copyright is not infringed if a work is 
copiedd in the course of instruction or of preparation for instruction, provided that 
thee reproduction is done by a person giving or receiving instruction without 
applyingg a reprographic process. 'Reprographic process' here is defined as a 
processs for making facsimile copies or involving the use of an appliance for making 
multiplee copies, including electronic means.384 Essentially, the legislator, therefore, 
referss instructors or students to the making of copies by hand. However, section 36 
off  the CDPA 1988 provides that reprographic copies of passages from published 
workss may be made on behalf of an educational establishment for the purposes of 
instruction.. Not more than one per cent of any work may be copied in any quarter of 
thee year. Moreover, the reprographic reproduction is not permitted if licences are 

Cf.. section 39 of the CDPA 1988; Skone James/Mummery/Rayner  James/Garnett 1991,263. 
Libraries ,, however, must take precautions to ensure that infringement of copyright is not tacitly 
authorisedd by them if they have available self-service photocopying faculties for  their  readers. Cf. 
thee case Moorhouse and Angus and Robertson (Publishers) Pty Ltd. v. University of New South 
Waless brought before die Australian Copyright Council, [1976] RPC 151,49 AUR 267. The case is 
discussedd by Wilson 1975-76, 190-198. Cf. for  its relevance in the UK Laddie/Prescott/Vitoria 
1995,791-792. . 
Seee section 41(7) of die 1956 Copyright Act 
Seee section 178 of the CDPA 1988. 
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availablee which enable the copying of works to the same extent. For educational 
ends,, the boundary lines of reproduction privileges, thus, have been drawn much 
moree narrowly than in the case of libraries by UK legislation. 

Besidess the outlined provisions, UK copyright law contains a wide variety of 
furtherr exemptions from exclusive rights which fall directly under the three-step test 
off  article 9(2) BC Pursuant to the 1956 Copyright Act, a work could be reproduced 
forr the purposes of a judicial proceeding, or for a report thereof.385 A corresponding 
rulee was set out in section 45 of the later CDPA 1988. Pursuant to section 45, 
copyrightt is not infringed by anything done for the purposes of parliamentary or 
judiciall  proceedings or reporting such proceedings. With regard to artistic works 
whichh are permanently situated in public places, or in premises open to the public, 
sectionn 9(3) of the Copyright Act 1956 exempted the making of a painting, 
drawing,, engraving or photograph of a work as well as its inclusion in a film or a 
televisionn broadcast386 A provision to the same effect, including cable programmes, 
wass laid down in section 62 of the CDPA 1988. The Copyright Act 1956 also 
providedd that the copyright in an artistic work is not infringed by its inclusion in a 
filmm or a television broadcast if the inclusion is only by way of background or 
otherwisee only incidental to the principal matters represented in the film or 
broadcast.. Section 31 of the CDPA 1988 contains the broader principle that 
copyrightt in a work is not infringed by its incidental inclusion in an artistic work, 
soundd recording, film, broadcast or cable programme. As to musical works, the 
privilegee is restricted.387 The reconstruction of buildings in which copyright subsists 
iss also exempted under UK copyright law. Section 9(10) of the 1956 Copyright Act 
dealtt with this case. In the CDPA 1988, the limitation was maintained in section 65. 

Certainn new user privileges which are directly controlled by the three-step test 
alsoo entered the picture when the CDPA 1988 was adopted. Section 63, for 
instance,, provides that it is not an infringement of copyright in an artistic work to 
copyy it, or to issue copies to the public, for the purpose of advertising the sale of the 
work.3888 Allowance is also made for purposes of time-shifting in section 70. In 
respectt of sound and visual recordings, this provision complements the fair dealing 
provisionss for private study and research. Furthermore, the needs of disabled people 
aree reflected in the CDPA 1988. By virtue of section 74, non-profit bodies 
designatedd by the Secretary of State may provide them with programmes that are 
sub-titledd or otherwise modified for their special needs. For this purpose, the 
makingg of copies of television broadcasts or cable programmes is exempted. In 
addition,, copies may be issued to the public. The privilege, however, can only be 
exercisedd if no appropriate licensing scheme exists.389 

Secc sections 6(4) and 9(7) of the UK Copyright Act 1956. 
Seee in respect of works of architecture section 9(4) of the 1956 Copyright Act Cf. Carter-
Ruck/Skonee James 1965,80-83. 
Seee section 31(3) of the CDPA 1988. Cf. Laddie/Prescott/Vitoria 1995,138-140. 
Cf.. Laddie/Prescott/Vitoria 1995,256. 
Seee sections 74 and 143 of die CDPA 1988. Cf. Laddie/Prescott/Vitoria 1995,164. 
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Itt can be concluded that in UK copyright law, numerous provisions are to be 
foundd which are directly subjected to the control of the three-step test. The freedom 
whichh national legislation enjoys because of the introduction of the test at the 1967 
Stockholmm Conference has largely been used by UK legislation. As to private use 
privileges,, however, it must be emphasised that the UK refrained from exempting 
thee making of multiple copies, for instance, for administrative purposes or internal 
usee in public welfare institutions or industrial undertakings.390 The fair dealing 
defencee for private study or research and the accompanying library privileges only 
alloww the making of a single copy for strictly personal use. The government 
expresslyy proposed to introduce a levy on blank tapes to deal with home taping in 
thee course of the preparatory work undertaken for the CDPA 1988.391 Finally, the 
levyy scheme did not become part of UK copyright law. 

3.7.5.55 INDIA 

Untill  the end of the 1967 Stockholm Conference, the Indian delegation opposed the 
introductionn of the three-step test In particular, it was not willin g to acquiesce in 
thee adoption of article 9(2) BC because, from India's point of view, it offered 
insufficientt possibilities of compulsory licensing. Gae, speaking on behalf of India, 
statedd unequivocally that his delegation 'favored the inclusion in the right of 
reproductionn of a provision for compulsory licensing'.392 He asserted that 

'inn countries where the need might arise, compulsory licensing was desirable 
too enable the competent authorities to fix the amount of compensation it 
wouldd be fair to pay to an author for the use of his work, particularly when the 
publicc interest required the reproduction of that work. Although his 
suggestionss had not been accepted by Main Committee I, he would still like to 
havee [article 9(2) BC] amended to include some such provision.'393 

Thee position taken by India is of particular interest. It elucidates the limits of the 
freedomm granted by the three-step test Although the latter has always been 
understoodd to allow national legislation great latitude, India urged room to 
manoeuvree lying beyond its scope. 

Too assess the Indian position adequately, it must be clarified from the outset that 
thee limitations imposed on exclusive rights in Indian copyright law did not show 
extraordinaryy features which are to be considered incompatible with the three-step 
testt Correspondingly, the Indian delegation was not concerned with specific user 

Cf.. the previous subsections dealing with the situation in die FRG and the Netherlands. 
Cf.. de Freitas 1990, 46-47. He also summarises the decision CBS Limited and Others v. Amstrad 
Consumerr Electronics PLC and Another 1988 in which Lord Templeman described the situation 
priorr to the CDPA 1988 as 'lamentable' and referred to 'millions of breaches of the law' committed 
byy home copiers every year. 
Seee Plenary of the Berne Union, Records 1967,804. 
Seee Plenary of the Berne Union, Records 1967,804. 
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privilegess but with the approval of far-reaching compulsory licensing in the field of 
thee right of reproduction. The relevant statute in effect at the time of the Stockholm 
Conferencee was the Indian Copyright Act 1957 which entered into force on January 
24,, 1958. It replaced the previous 1914 Act which leaned heavily on the UK 
Copyrightt Act 1911. In the Rajya Sabha, the Council of States, the ambitious bill 
containingg the new copyright law had been introduced on October 1,1955. Finally, 
itt was enacted in less than two years on June 4, 1957.394 Not only the changed 
constitutionall  status of India but also the aim to accord with the 1948 Brussels Act 
off  the Berne Convention had been a propelling force for the adoption of a self-
containedd copyright law in the seventh year of the Republic of India.395 As regards 
copyrightt limitations, a close connection to UK copyright law can hardly be denied. 
Inn section 52 of the Indian Copyright Act 1957, various limitations are enumerated, 
thee majority of which call provisions of the UK Copyright Act 1956 to mind. 

Likee in the UK, a fair dealing with a copyrighted work is exempted for the 
purposess of research or private study, criticism or review and reporting current 
eventss under section 52 (a) and (b) of the Indian Copyright Act 1957. The factors to 
bee taken into account when considering a fair dealing defence under Indian law 
resemblee those developed in the UK. Commenting on the 1957 Act at the time of 
thee Stockholm Conference, Singhal stressed that allowance must be made for the 
'nature,, scope and purpose of the works in question'.396 He maintained that 
similarityy in these respects will lead to a finding of competitiveness, and that the 
laterr publication, under these circumstances, 'will interfere with the sale and 
diminishh the profits of the earlier work, and thereby cause substantial injury to the 
ownerr of the copyright in the earlier work'.397 As to the 'extent, value, purpose and 
effectt of the material appropriated', Singhal emphasised that the 'quality, rather 
thann the quantity, of the appropriated material is the real criterion'.398 Attention has 
beenn devoted to these aspects, for instance, in M/S Blackwood & Sons Ltd. v. A.N. 
Parsuraman.. In this decision, judge Rajgopala Iyengar elaborated: 

'Iff  there were such a motive [to compete with the earlier work and to derive 
profitt from such competition] it would render the dealing "unfair" but I am 
unablee to agree that if the works were not intended to compete, this would set 
att rest all questions concerning "fair dealing". Here again it appears to me that 
onee has to have regard to the substantiality of the quantity and the quality of 
thee matter reproduced.'399 

Cf.. Baxi 1986, 500-501. 
Cf.. Baxi 1986, 502. 
Seee Singhal 1968,222. 
Seee Singhal 1968,222-223. Cf. Narayanan 1986,158. 
Seee Singhal 1968, 223. Cf. the explanations given with regard to the fair dealing defence under UK 
copyrightt law in the previous subsection. 
Seee All India Reporter 1959 Mad 410 (428). The quoted part of the decision is also reproduced by 
Karkara/Chopra/Gyanendraa Kumar 1986,506. 
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Likee in UK copyright law, weight is thus lent to the likelihood of competition - a 
criterionn which is also reflected in the three-step test400 Narayanan, accordingly, 
touchess upon article 9(2) BC when discussing the Indian fair dealing provisions.401 

Inn section 52 (c) of the Indian Copyright Act 1957, the reproduction of a work 
forr the purpose of judicial proceedings or a report thereof is also exempted Section 
522 (d), moreover, permits a work's reproduction in material prepared by the 
secretariatt of a legislative body exclusively for the use of the members of that 
body.4022 As regards artistic works permanently situated in public places and 
architecturall  works, limitations can be found in section 52 (s), (t), (u) and (x). They 
resemblee those set out in the UK Copyright Act 1956.403 The complex library 
systemm established in UK copyright law, however, does not reappear in the Indian 
Copyrightt Act 1957. Instead, section 52 (o) simply allows the making of not more 
thann three copies of a book, pamphlet, sheet of music, map, chart or plan by or 
underr the direction of the person in charge of a public library for the use of the 
libraryy if such material is not available for sale in India. As to educational use of 
copyrightedd material, section 52 (g), in line with article 10(2) of the 1948 Brussels 
Actt of the Berne Convention, allows the inclusion of short passages from a 
publishedd work in anthologies intended for the use of educational institutions. The 
boundaryy lines of this privilege are drawn as restrictively as in the UK Copyright 
Actt 1956.40*  Section 52 (h) of the Indian Copyright Act 1957, moreover, exempts 
thee reproduction of a work by a teacher or a pupil in the course of instruction. 

Besidess the outlined limitations, the Indian Copyright Act 1957 permits the free 
usee of texts of a legislative, administrative or legal nature. Section 52 (q) allows the 
reproductionn of material taken from any official gazette, acts of a legislature, 
reportss of any committee, commission, council, board or other like body appointed 
byy the government, as well as of judgements or orders of a court, tribunal or other 
judiciall  authority. Additional rules concerning translations of acts of a legislature 
aree set out in section 52 (r). These provisions rest on the rules laid down in the 
Bernee Convention with regard to material produced by the state.405 Hence, the 
inspectionn of limitations for which the 1957 Copyright Act provides does not reveal 
insurmountablee hurdles which would have hindered India from approving the three-
stepp test By contrast, the fair dealing defence, as construed in India, comes close to 
notionss which are reflectedd in the three-step test. 

Thee three-step test prohibit s a conflict with 'a normal exploitation of the work' . Cf. the more 
detailedd explanations given in the previous subsection. 
Seee Narayanan 1986,156. 
Itt  has been pointed out in the context of this provision that brochures or  pamphlets for  die use of 
memberss of die different Indian parliaments often reproduce copyrighted material Cf. 
Karkara/ehopra/Gyanendraa Kumar 1986,489-490. 
Seee for  a more detailed description the previous subsection. 
Seee section 6(6) of the UK Copyright Act 1956. Cf. Skone James 1965,179. 
Cf.. in particular  articles 2(2) and 2bis(l) of die 1948 Brussels Act of the Berne Convention and 
articless 2(4) and 2tris(l) of the 1967 Stockholm Act 
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Too understand the resistance to the adoption of the three-step test, the particular 
importancee which has traditionally been attached to compulsory licensing in India 
mustt be brought into focus. Two exclusive rights, the right of reproduction and the 
rightright of translation, play a decisive role in this respect Under the 1914 Copyright 
Act,, the exclusive right of translation had already been restricted. Pursuant to 
sectionn 4 of the 1914 Act, it was to subsist only for a period of ten years from the 
firstt publication of the work. However, the author was not divested of the 
translationn right if he authorised the translation of his work within this period.406 As 
Baxii  points out, the language of the 1914 Act 'might suggest a laudable policy of 
promotingg wider diffusion of Indian works in one language into other Indian 
languages'.4077 The objective to ensure wider diffusion of Indian works reappeared in 
thee 1957 Act - in the shape of compulsory licences. Pursuant to section 31, a 
complaintt can be made to the Indian Copyright Board if the right holder of any 
Indiann work which has been published or performed in public refuses to allow the 
work'ss republication, public performance or communication by radio-diffusion.408 

Afterr giving the owner of the copyright a reasonable opportunity of being heard, the 
Copyrightt Board is entitled to arrange for the grant of a licence to the complainant 
iff  it is satisfied that the grounds for the right holder's refusal are not reasonable.409 

Inn this case, the Board must determine the compensation to be paid to the right 
holder.. Not only Indian works410 but literary or dramatic works in any language are 
furthermoree subjected to section 32. The latter provision vests in the Copyright 
Boardd the power to grant non-exclusive licences to publish a translation of a work. 
Att the time of the Stockholm Conference, it was made a condition that a translation 
off  the work had not been published within seven years of the first publication of the 
work,, or that such translation was out of print. Moreover, the applicant for the 
compulsoryy licence must have unsuccessfully undertaken certain steps to obtain 
authorisationn and satisfy the Copyright Board that he is capable of producing a 
correctt translation and paying the determined royalties. The work must not have 
beenn withdrawn from circulation by the author, and the latter must have been given 
thee opportunity of being heard.411 

Againstt this backdrop, India tabled a proposal at the 1967 Stockholm Conference 
thatt aimed to exempt the reproduction of a work not only 

406 6 

407 7 

408 8 

411 1 

Cf.. Baxi 1986,500. 
Seee Baxi 1986,500. 
Inn 1983, section 31 was amended so as to refer  to broadcasting instead of radio-diffusion. Cf. 
Karkara/Chopra/Gyanendraa Kumar 1986,303-304. 
Sectionn 4 of the UK Copyright Act 1911 contained a similar  provision. Cf. Karkara/Chopra / 
Gyanendraa Kumar 1986, 305. However, under  section 4, a compulsory licence was only possible 
afterr  the death of the author  and not generally during the term of copyright 
Ann 'Indian ' work, for  the purposes of section 31, is a work, the author  of which is a citizen of India 
orr  which is first published in India. In die case of a fir m or  record, works made or  manufactured in 
Indiaa are included. Cf. Singhal 1968,143; Narayanan 1986,102. 
Cf.. Singhal 1968,143-145. 
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'(a)) for private use'; 

'(b)) for judicial or administrative purposes'; and 

'(c)) in certain particular cases where the reproduction is not contrary to the 
legitimatee interests of the author and does not conflict with a normal 
exploitationn of the work', 

ass proposed in the programme of the Conference,412 but also 

'(d):: in cases not covered by (a), (b) or (c) above, on payment of such 
remunerationn which, in the absence of agreement, shall be fixed by competent 
authority*.413 3 

Hence,, it envisioned the imposition of a compulsory general licence on the right 
off  reproduction beyond the other possibilities offered in the programme of the 
Conference.. To understand the Indian position, it must taken into account that, 
sincee the end of the Second World War, the question had been pending whether the 
newlyy independent developing countries could be obliged to observe rules in the 
fieldfield of international copyright law on which developed countries had agreed 
withoutt considering their special needs.414 As Alikhan points out, the members of 
thee Berne Union were conscious at the time of the Stockholm Conference that 

'thee developing countries had genuine problems in gaining greater and easier 
accesss to works protected by copyright, particularly for their technological 
andd educational needs, from the developed countries, both in respect of formal 
ass well as non-formal educational programmes'.415 

Inn this vein, Singh, speaking on behalf of India, enunciated at the Stockholm 
Conferencee that his delegation, in general, was of the opinion that 'the protection of 
author'ss rights could not be considered apart from the rights of users'.416 He also 
suggestedd that the approach of the Berne Union to the Convention 'should be 
reorientatedd as soon as possible, treating it less as a trade matter and more as a 
questionn of improving the educational and cultural needs of the less fortunate users 
andd making their existence felt in the fast-changing world'.417 In Main Committee I, 
Gae,, more specifically, elaborated that Union countries should be entitled to limit 
thee exclusive right of reproduction in the public interest He asserted that 

412 2 

413 3 

414 4 
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417 7 

Seee Doc. S/l, Records 1967,113. 
Seee the text submitted by India, Doc. S/86, Records 1967,692. 
Cf.. Alikhan 1986,427. 
Seee Alikhan 19S6,425. 
Seee Plenary of the Beme Union, Records 1967,807. 
Seee Plenary of the Beme Union, Records 1967,807. 
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'thee author's right should give way to that interest and he should be content 
withh reasonable remuneration. The Indian Government fully supported his 
rightright to that remuneration, but it did not think that the author should be 
allowedd to withhold his work from the public.*418 

Hee maintained that compulsory licensing is necessary in a multilingual country 
likee India and spoke up for clarifying in the Convention that all references to the 
reproductionn of a work should include translations.419 The Indian proposal enabling 
aa compulsory general licence was understood to cover both the right of 
reproductionn and the right of translation. Not surprisingly, it was rejected by Main 
Committeee L 

Thee Indian proposal concerns a point of particular interest. Obviously, a 
compulsoryy general licence affecting the whole right of reproduction lies beyond 
thee scope of the three-step test. Nevertheless, the chairman of Main Committee I, 
Ulmer,, conceded that under the three-step test, 'the countries of the Union were, 
however,, entitled to introduce a compulsory license in some cases, as was done by 
thee German legislation'.420 The three-step test was understood to permit certain 
kindss of compulsory licensing, but not the general licence on which the Indian 
delegationn insisted. In the framework of the three-step test, the payment of equitable 
remunerationn may be applied as a means to mitigate the corrosive effect of a 
limitationn when it comes to decide whether an unreasonable prejudice is caused. In 
thee report on the work of Main Committee I, it was clarified that the prejudice 
causedd by the making of 'a rather large number of copies for use in industrial 
undertakings'' may be reduced to a reasonable level by providing for the payment of 
equitablee remuneration.421 

Thee substantial difference between this mechanism and the compulsory general 
licencee demanded by India lies in the fact that the payment of remuneration solely 
influencess the finding of an unreasonable prejudice and thus only the test's third 
criterion.. The two preceding criteria are not affected. Hence, the limitation must be 
aa 'certain special case' and it must not 'conflict with a normal exploitation of the 
work'' before the introduction of a compulsory licence regime can be taken into 
account.. Furthermore, if the legitimate interests of the author are prejudiced by the 
limitationn to such an extent that a reasonable level even cannot be reached by 
providingg for the payment of equitable remuneration, the limitation is still 
impermissible.. Thus, mere is a fine line to be walked between permissible and 
impermissiblee compulsory licensing on die basis of the three-step test. For this 
reason,, the three-step test did not meet the expectations of India which sought to 
subjectt the right of reproduction as such to a compulsory licence regime. 

Seee Minutes of Main Committee I, Records 1967,884. 
Seee Minutes of Main Committee I, Records 1967,884. 
Seee Minutes of Main Committee L, Records 1967,884. Cf. subsection 3.1.3.1. 
Seee Report on die Work of Main Committee L Records 1967, 1145-1146. See subsections 3.1.2, 
43.22 and 4.3.3. 
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However,, the protest articulated by India at the 1967 Stockholm Conference did 
nott remain unheard.422 The following 1971 Paris Revision Conference, in particular, 
devotedd attention to special provisions reflecting the needs of developing countries. 
Thee outcome of the Conference is an appendix to the Berne Convention delineating 
ann exceptional regime concerning the right of reproduction and the right of 
translation.. Non-exclusive compulsory licences may be granted in respect of 
translationss for the purposes of teaching, scholarship and research, and in respect of 
reproductionss for the purposes of systematic instructional activities.423 In 1983, 
Indiaa paved the way for accession to the 1971 Paris Act of the Berne Convention. In 
thiss context, it was expressly stated that this is due to 

'certainn additional facilities to enable the developing countries to grant 
compulsoryy licenses for translation and reproduction of works of foreign 
origin.... As a developing country, it wil l be in our interest to adhere to the 
[19711 Paris Act of the Berne Convention] so as to avail of the benefits of the 
compulsoryy rights.'424 

Onn 6 May 1984 India became party to articles 1 to 21 of the 1971 Paris Act. 

3.1.44 THE DUALISM INHERENT IN THE THREE-STEP TEST 

Thee previous survey of national limitations known at the time of the Stockholm 
Conferencee shows that there was a wide variety of limits to the reproduction right in 
domesticc legislation. In particular, the exemption of the making of quotations, the 
incidentall  inclusion of a work in a report on current events, the reproduction of 
newspaperr articles on current topics by the press, the use in schoolbooks, the 
photocopyingg in libraries, the personal use for private study, the reproduction of 
workss made to be located permanently in public places, the reconstruction of 
copyrightedd buildings, die use for advertising the public exhibition or sale of an 
artisticc work, and the reproduction in the interests of public safety and for 
parliamentary,, administrative and judicial purposes proved to be widespread.425 

Inn sum, it can be gathered from the closer inspection of the situation surrounding 
thee 1967 Stockholm Conference that mere is a peculiar dualism inhering in the 
three-stepp test Article 9(2) BC was distilled from typical features of the described 

Itt  was feared that India could leave the Berne Union, thereby inducing other  developing countries to 
doo the same. Cf. Ulmer  1971,435. 
Seee appendix to the 1971 Paris Act of die Berne Convention, articles H, m and IV. Cf. for  a 
descriptionn of these provisions Ulmer  1971,428-434. 
Seee the Statement of Objects and Reasons of the 1983 Act amending the Indian Copyright Act 1957, 
reproducedd by Karkara/Chopra/Gyanendra Kumar 1986, 313. Section 32 of the 1957 Act, dealing 
withh translations, was brought into line with the appendix to the 1971 Paris Act Furthermore, a new 
sectionn 32A was inserted which corresponds to the rules laid down in respect of the reproduction 
rightright  in die appendix to the 1971 Paris Act 
Seee subsection 3.1.3. 
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extensivee set of limitations which existed in 1967. The 1965 Committee of 
Governmentall  Experts unequivocally took the view in the course of the preparatory 
workk for the Stockholm Conference that 'the main difficulty was to find a formula 
whichh would allow of exceptions, bearing in mind the exceptions already existing 
inn many domestic laws'.426 On the one hand, allowance was therefore made for 
thosee members of the Union seeking to shelter limitations. The three-step test must 
accordinglyy be hindered from dismantling the edifice of traditional limitations.427 

Onn die other hand, the drafters of article 9(2) BC sought to curb limitations on the 
exclusivee right of reproduction. Consequently, the function was assigned to the 
three-stepp test to set limits to exemptions from the reproduction right This dualism 
characterisess the correlation of the three-step test with limitations known in 1967. It 
wass mirrored in the programme of the Stockholm Conference which underlined 'the 
considerablee difficulty of finding a formula capable of safeguarding the legitimate 
interestss of the author while leaving a sufficient margin of freedom to the national 
legislationn to satisfy important social or cultural needs*.428 

Interpreterss of the three-step test ought to bee alert to the regulatory dilemma die 
outlinedd dualism may bring about. The test's potential for effectively exerting 
controll  is impoverished insofar as its regulatory substance, the three criteria, is 
definedd through its regulatory object, the various limitations. The amount of 
regulatoryy independence of the three-step test depends on the extent to which 
influencess of traditional limitations on its regulatory framework can be avoided. 
Againstt this background, it is to be emphasised that the objective to afford die 
memberss of the Berne Union the maintenance of long-standing limitations is 
directlyy given expression in the test's open wording itself. It does not amount to a 
fundamentall  principle overshadowing the test's application that may be invoked 
wheneverr a traditional limitation is affected. In this vein, it has been noted in the 
preparatoryy work for the Stockholm Conference that the abstract formula 'would 
indicatee the limits within which national legislation could provide for exceptions'.429 

Nationall  legislators must ensure compliance with the diree criteria irrespective of 
diee existence of a limitation prior to the 1967 Stockholm Conference. It would be a 
misunderstandingg to conclude that the three-step test must necessarily leave long-
standingg national limitations untouched. This rule has to be borne in mind for die 
laterr interpretative analysis. 

Seee Doc. S/l, Records 1967,113. Cf. subsection 3.1.2. 
Seee subsection 3.1.2. At the Conference, the delegate of the UK described this dualism by saying 
thatt 'die inclusion in the Convention of a general right of reproduction was only acceptable if die 
exceptionss to it were expressed in terms which, whilst remaining broad enough to cover at least the 
reasonablee exceptions already provided for in domestic laws, were nevertheless sufficiently 
restrictivee to ensure that the author was not worse off than he would have been if the general right of 
reproductionn had never been introduced'. See Minutes of Main Committee L Records 1967, 857. 
Seee Doc. S/l, Records 1967,113. 
Seee Doc. S/l, Records 1967,81 (emphasis added). 
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3.22 The TRIPs Agreement 

Inn 1994, the three-step test reappeared in Article 13 of the Agreement on Trade-
Relatedd Aspects of Intellectual Property Rights. The Agreement is part of the 
outcomee of the Uruguay Round of Multilateral Trade Negotiations (MTN). The 
three-stepp test was therefore embedded in the framework of the General Agreement 
onn Tariffs and Trade (GATT). In contrast to the Berne Convention, the protection of 
literaryy and artistic works in this context, does not form an end in itself, but is 
pursuedd to 'reduce distortions and impediments to international trade'.430 Due to this 
primaryy objective, the three-step test receives a connotation that markedly differs 
fromm the introduction into the Berne Convention. The TRIPs Agreement seeks to 
ensuree the harmonisation of the worldwide standard of intellectual property 
protectionn rather than its gradual improvement. Accordingly, article 1(1) TRIPs 
reflectss the concern that extensive protection could 'contravene the provisions of 
thiss Agreement'.431 Moreover, the TRIPs Agreement provides certain safeguards 
againstt abusive practices to prevent intellectual property rights from interfering 
withh the freedom of international trade.432 

Priorr to 1994, the world's intellectual property system was placed beyond the 
GATTT altogether by Article XX(d) of the General Agreement under the condition 
thatt measures concerning intellectual property protection 'are not applied in a 
mannerr which would constitute a means of arbitrary or unjustifiable discrimination 
betweenn countries where the same conditions prevail, or a disguised restriction on 
internationall  trade'.433 The reason for the insertion of the intellectual property 
systemm into the framework of the GATT can be seen in the growing importance of 
intellectuall  property to the stimulation of economic growth in industrialised 
countries.4344 This development leaves the advanced industrialised nations 
vulnerablee to the application of practices like 'counterfeiting and piracy' in 
countriess which embrace reproduction technology as a means to further local 
innovationn while being loath to defer to legal disciplines dedicated to the protection 
off  foreign proprietary rights.435 In order to maintain a healthy trade balance, the 
above-mentionedd free-riding practices led to not only unilateral and bilateral 
initiativess on the part of the industrialised countries, but also growing resistance to 
tradee concessions which could possibly increase the market access of countries that 
aree not willing to impose a ban on 'counterfeiting and piracy'. 

Thiss is stated in the preamble of the TRIPs Agreement 
Comparee in this connection Article 19 of the Berne Convention 1971 (Paris Act) with Article 1(1) 
TRIPs. . 
Seee Articles 8(2) and 40 TRIPs. Cf. Katzenberger 1995,449-450. 
Seee Reichman 19S9,829-836 and Drexl 1990, 285. 
Cf.. die analysis by Reichman 1989,800-805. 
Cf.. Reichman 1989,762-763 and 754-757; Alikhan 1986,432. 
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Therefore,, the GATT Uruguay Round offered the possibility to reconcile the 
concernn of advanced industrialised countries about free-riding practices with the 
interestt of less developed countries in broader market access.436 Ultimately, the less 
developedd countries accepted the incorporation of intellectual property protection 
intoo the framework of the GATT as a countermove to the opening of the markets of 
industrialisedd countries for their domestic products.437 Although the outlined 
bargainn bears little resemblance to the concept of the Berne Convention, it served as 
aa vehicle to improve the worldwide protection of literary and artistic works. 

3.2.11 THE DOUBLE INSERTION OF THE THREE-STEP TEST 

Inn preparation for the GATT Uruguay Round, several Negotiation Groups were 
established,, among them the 'Group of Negotiation on Goods' which in turn was 
dividedd into 14 additional groups. The task to assess the need for new rules and 
discipliness in respect of an effective and adequate protection of intellectual property 
rightsrights was assigned to the 11th of these bodies, the 'Negotiating Group on Trade-
Relatedd Aspects of Intellectual Property Rights, Including Trade in Counterfeit 
Goods'.4388 In accordance with the instruction to give weight to 'the relationship 
betweenn the negotiations in this area and the initiatives in other fora', co-operation 
withh WIPO was qualified as beneficial.439 In consequence, WIPO was invited to 
offerr supportive guidance in order to further the general understanding of the 
treatiess it administers.440 The proposals tabled in the course of the 28 meetings of 
thee Negotiation Group reflect this position, in respect of copyright protection, by 
leaningg heavily on the Berne Convention, even though its idealistic underpinning 
differss significantly from the trade-based approach which prevailed in the drafting 
process. . 

Onn the part of the industrialised countries, several states suggested, on the one 
hand,, the accession of all participants to the 1971 Paris Act of the Berne 
Conventionn while, on the other, emphasising the necessity of certain extensions, 
especiallyy in respect of computer programs and databases.441 With regard to 

Seee Reinbothe, 1992, 708. 
Cf.. Heifer  1998, 377; Cohen Jehoram, 1995,123-124. 
Cf.. Gervais 1998,11. 
Seee Gervais 1998, 12. Cf. as to the relationship between GATT and WIPO att  this initia l stage the 
studiess edited by Beier/Schricker  1989. 
Thee Secretariat of WIPO was invited to provide an overview concerning 'the existence, scope and 
formm of generally internationally accepted and applied standards/norms1 for  intellectual property 
protection.. See Annex to GATT Doc. MTN.GNG/NG11/6. This decision of the Group was 
welcomedd by die representative of WIPO. Cf. ibid , 15. The papers prepared by WIPO can be found 
inn GATT Doc. MTN.GNG/NG1 l/W/24/Rev. 1 and NG1 l/W/34. See in respect of initiatives pursued 
byy WIPO at this time Ficsor  1996,79-82. 
Cf.. for  instance die Suggestion by Japan, GATT Doc. MTN.GNG/NGU/W/17/Add.l , 5-6 and die 
Guideliness and Objectives proposed by the European Community, GATT Doc. MTN.GNG/NG11/ 
W/26,, 4 and 7-8. See furthermor e die similar  explanations given by the representative of die United 

436 6 

437 7 

438 8 

439 9 

440 0 

84 4 



TH EE CONTEXTUA L BACKGROUN D TO THE THREE-STEP TEST 

exemptionss from exclusive rights, Japan took the view that limitations on copyright 
shouldd 'follow the line of the Berne Convention'.442 A more detailed proposal in 
thiss connection was submitted by the United States, claiming that 

'anyy limitations and exemptions to exclusive economic rights shall be 
permittedd only to the extent allowed and in full conformity with the 
requirementss of the Berne Convention (1971) and in any event shall be 
confinedd to clearly and carefully defined special cases which do not impair 
actuall  or potential markets for, or the value of, copyrighted works'.443 

Ass the US representative explained, the latter formula aimed to clarify the Berne 
Conventionn rather than constitute a substantive change. The inclusion of actual as 
welll  as potential markets was considered an element that is consistent with the 
Bernee Convention but clearer than the stipulations thereof.444 

Thee delegations of several developing countries cast doubt upon the mandate of 
thee Group to set out norms and standards for the protection of intellectual property 
andd referred to WIPO as the appropriate forum to seek improvements in this 
respect4455 They asserted that a protection system which rests on no firmer basis 
thann considerations concerning its 'trade adequacy' would inevitably neglect to 
devotee sufficient attention to the danger evolving from 'abusive uses of monopoly 
rightsrights in intellectual property'.446 In this line of reasoning, a submission from Brazil 
wass premised on the assumption that, on its merits, the promotion of growth and 
developmentt formed the centre of the Group's mandate. Thus, it warned of the 
restrictivee effect on trade which might result from a 'rigid monopoly situation 
createdd by excessive protection of intellectual property rights'.447 India expressed its 
reluctancee to acquiesce in the broadening of the level of protection already granted 
byy the Berne Convention, by stating that the latter is 'more than adequate to deal 
withh copyright protection'.448 Moreover, it took the view that principles like 
freedomm on scope and level of protection, balance of rights and obligations, and 
primacyy of public interest lie at the core of the Berne Convention.449 
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States,, GATT Doc. MTN.GNG/NGl1/4, 1-2 and the representative of the European Community, 
GATTT Doc. MTN.GNG/NG11/9, 5. 
Seee the Suggestion by Japan, loc. cit , 6. The wording was understood as a reference to the relevant 
provisionss of die Berne Convention. Cf. GATT Doc. MTN.GNG/NG11/14, IS. 
Seee GATT Doc. MTN.GNG/NG1 l/W/14/Rev.l, 8. 
Seee die explanation given in GATT Doc. MTN.GNG/NGl1/14,14-15. 
Thiss was, in particular , stressed by Chile. See GATT Doc. MTN.GNG/NG1 l/W/72. 
Seee GATT Doc. MTN.GNG/NG11/4, 4 and MTN.GNG/NG11/10, 2-3. Moreover, cf. the 
Communicationn from India, GATT Doc. MTN.GNG/NG1 l/W/39 and the corresponding statement 
off  die representative of India pointing out die 'monopolistic and restrictive character'  of the 
intellectuall  property system, GATT Doc. MTN.GNG/NG11/14,4. 
Seee GATT Doc. MTN.GNG/NG1 l/W/30,1-3. 
Seee GATT Doc. MTN.GNG/NGU/W/37,17. 
Cf.. die Communication from India, GATT Doc. MTN.GNG/NG1 l/W/39, 6-8 and die explanation 
givenn by die representative of India, GATT Doc. MTN.GNG/NGI 1/15,2. 
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Thee aforementioned fundamental differences of opinion remained even when the 
negotiationss entered the stage of first draft agreements proposed by several 
memberss of the group.450 Nevertheless, the tabled proposals gave rise to further 
considerationss which influenced the final shape of the TRIPs Agreement The 
proposall  which the European Community had submitted, for instance, evoked the 
suggestionn to apply the technique of incorporating provisions of already existing 
intellectuall  property conventions by reference.451 As several participants also 
expressedd their concern about the interpretative uncertainty which might evolve 
fromm paraphrasing the Berne Convention,452 it is not surprising that this concept 
finallyfinally  informed the drafting of article 9(1) TRIPs. By virtue of this provision, the 
memberr countries are obliged to ensure compliance with articles 1 through 21 of the 
19711 Paris Act of the Beme Convention and the appendix thereto, except for the 
morall  rights set down in article 6bis. Therefore, the three-step test of article 9(2) of 
thee Berne Convention is incorporated into TRIPs by reference. 

Moreover,, the three-step test appears in article 13 TRIPs. This second insertion 
cann be traced back to a US draft agreement.453 The latter document contains in 
articlee 6 of its section dealing with copyright and related rights a separate provision 
concerningg copyright limitations. Its wording corresponds, with merely slight 
alterations,, to the already quoted formula which the United States perceived as 
clarificationn of the Berne Convention in respect of permissible limitations: 

'Contractingg parties shall confine any limitations or exceptions to exclusive 
rightsrights [...] to clearly and carefully defined special cases which do not impair 
ann actual or potential market for or the value of a protected work.'454 

Thee chairman of the negotiating group, Lars Anell, included this article 6 into the 
so-calledd 'Composite Draft Text' which he prepared in order to facilitate the 
consultationss after several draft agreements had been presented.455 He modified and 
restructuredrestructured the various proposals so as to afford their arrangement in a single 

Whil ee the proposals of the European Community, GATT Doc. MTN.GNG/NG1 l/W/68, 4, the 
Unitedd States, NG11/W/70, 4, Switzerland, NG11/W/73, 5, and Japan, NG11/W/74, 5 sought to 
establishh the set of rales laid down in the Paris Act of the Berne Convention as a common standard 
off  all member  countries, the proposal of 12 developing countries, NG11/ W/71,10 focuses solely on 
thee principl e of national treatment. 
Thesee comments, in particular , were evoked by a proposal which Switzerland had been presented. 
Cf.. GATT Doc. MTN.GNG/NG11/20, 9. 
Seee GATT Doc. MTN.GNG/NG11/21, 25. The same problem was discussed in connection with the 
proposall  of the United States, ibid., 8. 
Seee GATT Doc. MTN.GNG/NG11/W770 of May 11,1990. 
Seee GATT Doc. MTN.GNG/NGl 1/W770, 6. Compare the wording of this draft provision with die 
textt  proposed earlier  by the US in GATT Doc. MTN.GNG/NGl l/W/14/Rev. 1,8. 
Seee the description of Gervais 1998, 17-21. The 'Chairman' s draft1 was first circulated as informal 
documentt  number  1404, dated 12 June 1990. It became later  document MTN.GNG/ NG11AW76. 
Thee formula of the United States can be found under  8A.2 on page 14. 
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compilationn which facilitated the subsequent informal negotiations.456 In the course 
off  these meetings, the size of the 'Composite Draft Text1 shrank proportionately to 
thee progress made in the discussions on contested points. This process led to the 
graduall  approximation of the formula introduced by the United States to the 
wordingg of article 9(2) BC457 

Inn consequence, the three-step test is not only incorporated into the TRIPs 
Agreementt by reference to article 9(2) BC but also embodied in article 13 TRIPs. 
Too understand why the contracting parties of the TRIPs Agreement ultimately 
favouredd this second inclusion of the three-step test as an independent, separate 
provision,, it is necessary to remember the starting point of the debates on copyright 
limitations.. In particular, agreement could be reached on one point: the rules to be 
laidd down in TRIPs should correspond to the principles of the Berne Convention. 
Againstt this backdrop, it appears safe to assume that the three-step test was 
regardedd as a kind of materialisation of the standard of protection reached in the 
Bernee Convention,458 and that its second inclusion, for this reason, met with 
approval.. Furthermore, it must be borne in mind that a specific merit of the three-
stepp test is its openness. The abstract criteria of the test are capable of encompassing 
aa wide range of limitations. Hence, just like at the 1967 Stockholm Conference for 
thee revision of the Berne Convention,459 it formed a proper basis for the 
reconciliationn of the contrary opinions expressed during the deliberations of the 
Negotiatingg Group on TRIPs. 

3.2.22 ARTICLE 13 TRIPs AS A BERNE-PLUS ELEMENT 

Too clarify the effect of article 13 TRIPs on copyright limitations, certain provisions 
off  the Berne Convention to which article 9(1) TRIPs refers must be considered. As 
alreadyy emphasised, article 13 TRIPs is interwoven with the standard of protection 
reachedd in the Berne Convention. Which consequences this close connection has 
cann be inferred from article 20 BC in particular. This provision is also encompassed 
byy the reference made in article 9(1) TRIPs. It reads as follows: 

'Thee Governments of the countries of the Union reserve the right to enter into 
speciall  agreements among themselves, in so far as such agreements grant to 
authorss more extensive rights than those granted by the Convention, or 
containn other provisions not contrary to this Convention. The provisions of 
existingg agreements which satisfy these conditions shall remain applicable/ 

Cf.. the covering page of the 'Chairman' s draft' , ibid, and Doc. MTN.GNG/NG11/27. 
Seee informal documents no. 2341, dated 1/10/1990, 11 (6A.1); no. 2613, dated 25/10/1990, 8 (art 
12);;  no. 2814, dated 13/11/1990,7 (art. 12) and no. 2909, dated 22/11/1990,8 (art. 13). 
Cf.. Reinbothe 1992,711 and Reinbothe/v. Lewinski 2002,134. 
Cf.. subsection 3.1.2. 
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Thee central question here is the extent to which article 20 BC prevents article 13 
TRIPss from serving as an alternative basis for limitations besides relevant 
provisionss of the Beme Convention. This problem will subsequently be approached 
inn stages. In particular, it is necessary to analyse the role which article 20 BC, in 
general,, plays in the framework of the TRIPs Agreement. 

Thee historical background to article 20 shows that its anchorage lies in the 
endeavourr to regulate bilateral agreements between Union countries.460 Hence, it 
arguablyy does not concern the accession of more than two members of the Berne 
Unionn to the TRIPs Agreement. This line of reasoning would render article 20 BC 
incapablee of affecting any provision of TRIPs. The argument, however, can easily 
bee rebutted. Article 20 seeks to prevent derogations to the standard of protection 
reachedd in the Berne Convention.461 Therefore, it is inappropriate to set aside article 
200 on account of the mere technical finding that TRIPs is not a bilateral agreement 
Indeed,, more than two participants from among the countries of the Berne Union 
adoptedd the TRIPs Agreement. However, instead of inferring from this fact the 
inapplicabilityy of article 20 BC, it can be argued that there is all the more reason to 
observee the rules laid down for bilateral agreements when more than two members 
off  the Berne Union accede to an additional agreement. The potential harm to the 
standardd of protection safeguarded by article 20 BC which might flow from an 
additionall  agreement is undoubtedly the greater the more members of the Berne 
Unionn participate. Viewed from this perspective, the TRIPs Agreement itself, and 
thuss also provisions like article 13 TRIPs, are accordingly subjected to the 
obligationn laid down in article 20 BC. 

Againstt this finding, it could be asserted that the members of the Berne Union 
enjoyy the freedom to alter one treaty by a later one.462 Theoretically, the 
establishmentt of the TRIPs Agreement could have been used to do away with the 
obligationn resulting from article 20 BC. The parties of the TRIPs Agreement, 
however,, obviously did not intend to deviate from the rule set out in article 20, but 
manifestlyy countenanced and even underscored the commitment to the standard of 
protectionn reached in the Berne Convention. In contrast to article 6bis BC, article 20 
wass not excluded from the reference to provisions of the Convention made in article 
9(1)) TRIPs. Furthermore, article 2(2) TRIPs underlines the intention of the parties 
nott to derogate from existing obligations under the Berne Convention. It would 
appearr schizophrenic to allege that the TRIPs Agreement, by means of a reference 
too article 20 BC, places the obligation on its parties to vest authors with more 
extensivee rights when entering into an additional agreement, while at the same time 
nott meeting the standard of protection reached in the Berne Convention itself. 
Therefore,, it can be concluded that article 20 BC does affect the TRIPs 

Cf.. Ricketson 1987,682-685. 
Cf.. the circumscription of this objective by Ricketson 1987,687. 
Cf.. Ricketson 1987,686-687. See Katzenberger 1995,457, as to die lex posterior-maxim. 
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Agreement.4633 Its provisions are to be construed in the light of the obligation to 
safeguardd the Berne standard of protection. This obligation is central to die 
determinationn of die function of article 13 TRIPs. 

Whenn examined separately from article 20 BC, article 13 TRIPs could be 
employedd to impose restrictions which are consistent with die Üiree-step test on all 
exclusivee rights which have been recognised internationally. Limits could not only 
bee set to me right of reproduction, as already enabled by article 9(2) BC, but also to 
alll  other exclusive rights - regardless of die specific prerequisites for copyright 
limitationss set form in die Berne Convention.464 As die scope of article 13 is 
delineatedd in general terms, its wording fails to indicate tiiat allowance must 
necessarilyy be made for die system of permissible limitations established in die 
Bernee Convention. It simply calls upon die members of die TRIPs Agreement to 
ensuree generally tfiat limitations on exclusive rights comply witii die tiiree-step test: 

'Memberss shall confine limitations or exceptions to exclusive rights to certain 
speciall  cases which do not conflict widi a normal exploitation of die work and 
doo not unreasonably prejudice die legitimate interests of die right holder.' 

Whenn read witiiout considering die context in which article 13 TRIPs is placed, 
diiss language suggests tiiat, regardless of Berne provisions, limitations on whatever 
exclusivee right could simply be based on article 13. This would inevitably lead to 
ann erosion of die specific system of permissible limitations for which die Berne 
Conventionn provides. If limitations could alternatively be based on article 13 
TRIPs,, die specific norms of die Convention would become obsolete. This scenario 
nourishess die fear of a potential destabilising effect on die Berne standard of 
protection.. For instance, it has been contended that die three-step test might erode 
diee audiors' right to equitable remuneration which is explicitly guaranteed in article 
11 \bisi2).465 The outlined understanding of article 13 TRIPs is therefore at odds with 
diee objective of article 20 BC to safeguard die standard of protection reached in die 
Bernee Convention. It would trigger a conflict between die Berne Convention and 
thee TRIPs Agreement and contradict die effort made in die drafting process and 
expressedd in article 2(2) TRIPs to harmonise both treaties. The conceptual contours 
off  article 13 TRIPs must dierefore necessarily be traced witii an eye to die 
surroundingg context and, in particular, article 20 BC. 

Thee objective to circumscribe die scope of article 13 so as to ensure an 
applicationn which does not cause tension between die Berne Convention and die 

Seee Gervais 1998,89-90; Katzenberger  1995,458 
Forr  that reason, tbe three-step test contained in article 13 TRIPs might theoretically also be regarded 
ass a Berne-minus element Cf. Correa 1996, 69; Cohen Jehoram 1995, 127 and 2001, 384. See 
Gervaiss 1998, 89-90, as to die creation of new compulsory licences. Francon 1997, 37, elaborates 
thatt  when article 13 was adopted, it was indeed feared dial die dmse-step test might lead to new 
limitation ss on die performance right  beyond tiiose already provided for  in die Berne Convention. Cf. 
alsoo Breiman 2002,223-224. 
Cf.. Reinbothe/v. Lewinski 2002,131. 
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TRIPss Agreement can be realised by two different assumptions. Firstly, the scope 
off  article 13 can be confined to the rights which were newly introduced into 
internationall  copyright law by the TRIPs Agreement.466 This interpretation, indeed, 
leavess the system of the Berne Convention untouched. However, it unduly 
minimisess the scope of article 13 and can hardly be reconciled with its wording. 
Thee terms used in article 13 TRIPs do not point towards any such restriction of 
scope.. By contrast, as already elaborated, the wording evokes the impression of 
universall  applicability by simply referring to 'limitations or exceptions to exclusive 
rights'.. Undoubtedly, it would have been possible to lay down the confinement to 
newlyy introduced rights in the wording of article 13 itself, if this was really 
intendedd Hence, this line of reasoning must fail. 

Secondly,, however, article 13 can be conceived as an additional hurdle which 
exemptionss from exclusive rights have to surmount in order to be permissible.467 

Basedd on this interpretation, limitations which are consistent with the Berne 
Conventionn can additionally be scrutinised in the light of the three-step test. This 
approachh also inhibits article 13 from eroding the Berne system of permissible 
limitations.. At the same time, it has the merit of preserving the applicability of 
articlee 13 to the exclusive rights recognised jure conventions. It corresponds to the 
wordingg of article 13 which fails to indicate any restriction to the new rights granted 
authorss in the TRIPs Agreement Furthermore, it mirrors the deliberations of the 
negotiatingg group on TRIPs: article 13 was crafted to universalise the already 
existingg rules in the field of copyright limitations. Against this background, it is 
consistentt to bring all kinds of copyright limitations, in addition to the specific 
provisionss of the Berne Convention, into line with the three-step test.468 The 
harmonisingg effect of this procedure contributes to the realisation of the primary 
objectivee of TRIPs to promote international trade by guaranteeing a similar standard 
off  copyright protection worldwide. It is therefore appropriate to posit that article 13 
iss an additional safeguard. It can be qualified as a Berne-plus element469 In 
consequence,, the three-step test reaches the stage of a comprehensive clause 
controllingg all copyright limitations in the framework of the TRIPs Agreement470 In 
thee context of the WIPO 'Internet' Treaties, this substantial extension of the test's 
scopee was confirmed. 

Namely,, the rental rights granted in article 11 TRIPS. Cf. Gervais 1998,99-100; Katzenberger  1995, 
466;;  Reinbothe 1992, 711, in respect of the possibility to base an additional rental right  for  authors 
whosee work is embodied in a phonogram on article 14(4) TRIPs. The view that the scope of article 
133 TRIPs is reduced to the newly granted rights has been taken by the European Communities in die 
coursee of the WTO Panel Decision on United States - Section 110(5) of the US Copyright Act See 
WTOO Panel - Copyright 2000,27-28. 
Seee Cohen Jehoram 1995,127 and 2001,384; Ricketson 1999,80; Gervais 1998,90. 
Cf.Rcsorr  1997,215. 
Cf.. Reinbothe 1992,711; Katzenberger  1995,467; Goldstein 2001, 294. 
Seee Heide, 1999, 105 and Keplinger, 19%, 57. 
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3.33 The WIPO 'Internet '  Treaties 

Afterr the 'twin revisions' of the Berne Convention in Stockholm 1967 and Paris 
1971,, new challenges for the international copyright community evolved from 
numerouss technological developments like reprography, home taping, satellite 
broadcastingg and cable television, or the growing importance of computer programs 
andd electronic databases.471 Although these changes necessitated a suitable 
response,, a renewed revision of the Berne Convention seemed out of reach. The 
predictionss in respect of its possible outcome were anything but positive due to the 
fearr of unexpected and undesirable results, such as a decreased level of 
protection.4722 Against this backdrop, WTPO followed the concept of 'guided 
development'' by preparing various studies and promoting discussions on problem 
areas.. On the basis of these initiatives, guidelines and recommendations to national 
legislatorss were offered in order to ensure that similar solutions to the existing 
problemss would be chosen.473 At the end of the 1980s, however, the need for new 
normss capable of adjusting die system of international copyright protection to the 
latestt technical innovations could no longer be denied.474 

Withh regard to the preparation of new norms and standards, WTPO convened a 
committeee of experts which was later, in September 1992, divided into two separate 
bodiess by the Assembly of the Berne Union - one for the preparation of a possible 
protocoll  to the Berne Convention, die second for the consideration of a new 
instrumentt on the protection of the rights of performers and producers of 
phonograms.4755 Even though their preparatory work was initially overshadowed by 
thee measures taken in other fora, namely in the GATT Uruguay Round, their 
deliberationss came to fruition after the adoption of the TRTPs Agreement. In 1996, 
thee WTPO Diplomatic Conference on Certain Copyright and Neighboring Rights 
Questionss was convoked and finally adopted two treaties: die WIPO Copyright 
Treatyy (WCT) and the WIPO Performances and Phonograms Treaty (WPPT).476 At 
thee core of these agreements lies die objective to clarify certain issues raised by the 
applicationn of digital technology, in particular with respect to the internet, which are 
nott specifically addressed in die TRTPs Agreement.477 

Seee Ficsor  1997,197. 
Cf.. Ficsor  1996,79. 
Cf.. Ricketson 1987,919-921; Ficsor  1996,80; Alikhan 1986,43&439. 
Seee Ficsor  1996,80. 
Forr  a detailed description of this development, see Ficsor  1996,80-84. Cf. the introductor y notes of 
WTPOO Doc. CRNR/DC/4 and CRNR/DC/5. 
Cf.. Ficsor  1997, 198-199. The protection of databases was also under  discussion. In respect of a 
correspondingg sui generis right,  however, no agreement could be reached at the Conference. Instead, 
aa recommendation concerning databases was issued which expresses 'interest in examining further 
diee possible implications and benefits of a sui generis system of protection of databases at die 
internationall  level'. See WIPO Doc. CRNR/DC/100. Cf. Francon 1997,3-5. 
Seee the preamble of the WCT. Cf. Hcsor  1997,198. 
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Inn connection with limitations and exceptions in the digital environment, the 
three-stepp test was embraced as a means to attain the outlined objective. Ultimately, 
thee test has been laid down in article 10 WCT as well as in article 16(2) WPPT. The 
decisionn to solve thee problem of permissible limitations by simply referring to the 
three-stepp test had already been anticipated in the TRIPs Agreement. Moreover, the 
variouss debates on copyright limitations during the so-called 'guided development' 
periodd had been based on the three-step test. The same is true for the preparatory 
workk undertaken for the initially envisaged protocol to the Berne Convention and 
thee new instrument on the protection of the rights of performers and producers of 
phonograms.. The deliberations of the different committees and groups of experts 
involvedd in these preparatory activities show which considerations underlay the 
finalfinal insertion of the three-step test into the WIPO 'Internet' Treaties. For this 
reason,, attention will be devoted to the period of 'guided development' before 
embarkingg on a description of the proceedings at the 1996 WIPO Diplomatic 
Conferencee itself. The outcome of the various meetings of experts convened prior to 
thee 1996 Conference will be discussed in the ensuing subsection 3.3.1. 
Subsequently,, the debate on the three-step test at the Conference will be brought 
intoo focus in subsection 3.3.2. 

3.3.11 PREVIOUS DISCUSSIONS BASED ON THE THREE-STEP TEST 

Thee problem of private use privileges formed the centre of gravity in the debates on 
limitationss during the 'guided development' period.478 As the three-step test was the 
onlyy guideline issued in this respect at the 1967 Stockholm Conference, it 
constitutedd the logical starting point taken by the various committees of experts. A 
statementt made by the participants in a meeting held in June 1984 shows that the 
neww ways of reproduction were considered incompatible with the three-step test 
Thee Group of Experts on Unauthorized Private Copying of Recordings, Broadcasts 
andd Printed Matter pointed out unequivocally that the 

'cumulativee effect of reproduction for private purposes of sound and visual 
recordingss and broadcasts as well as reprographic reproduction for private use 
off  printed works is prejudicial to the author's legitimate interests (in 
particular,, to his claim to derive material benefit from the use of his work by 
others)) and such kinds of reproduction may also conflict with a normal 
exploitationn of the work reproduced.'479 

Thesee findings, however, did not inhibit the Group from also taking the view that 
thee 'use of modern technology for reproduction of works for private purposes 
shouldd not be hindered and its adverse effects on the interests of authors and 
beneficiariess of neighboring rights should be mitigated by appropriate means of 

Cf.. the overview given by Ficsor  2002a, 304-317. 
Seee Experts on Unauthorized Private Copying 1984, 281. 
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protection'.4800 What several participants had in mind was the imposition of a levy 
onn reproduction equipment and blank material for recordings.481 The bargain 
proposedd by the Group of Experts, thus, comes down to permitting the new ways of 
copyingg which are prejudicial to the authors' legitimate interests on condition that 
thee prejudice is reduced to a reasonable level by ensuring the payment of equitable 
remuneration.4822 Similar conclusions were drawn by a WIPO/UNESCO Committee 
off  Governmental Experts which was convened in June 1986. It dealt especially with 
privatee recording of audiovisual works. The participants, in principle, endorsed the 
vieww taken by the 1984 Group of Experts and recommended the introduction of a 
chargee to be paid by manufacturers or importers of recording equipment and blank 
materiall  supports, such as tapes and cassettes.483 

Whereass these considerations are of a general nature, each separate criterion of 
thee three-step test was taken into account by a further committee of governmental 
expertss which met in December 1987 to discuss the implications of reprographic 
reproductionn for what was called the 'printed word'.484 As regards the first criterion 
off  the three-step test, the restriction of limitations to 'certain special cases', it was 
pointedd out that limitations on the right of reproduction 'should be restricted to 
preciselyy defined special cases. The cumulative effects of such limitations should 
nott be allowed to result in generalized or unreasonably wide scope of free 
reproductionss and/or non-voluntary licences.'485 The question of speciality was thus 
approachedd by focusing on the precision of a limitation's definition and the 
resultingg scope. The limitation's purpose was not expressly brought to the fore. 

Ass to the test's second criterion, the prohibition of a conflict with a work's 
normall  exploitation, concrete examples were given. The making of reproductions 
wass found to conflict with a normal exploitation 'at least in cases where: 

(i)) copies are made for commercial distribution; 
(ii)) the number of copies made is very large; 
(iii )) it concerns works whose market is particularly vulnerable to such 

reproductionn (such as sheet music, artistic works of restricted edition, 
exercisee books, other non-use publications, etc.'486 

Seee Experts on Unauthorized Private Copying 1984, 281. 
Seee Experts on Unauthorized Private Copying 1984, 282. 
Thiss strategy of avoiding an unreasonable prejudice reminds of the solution set out in the 1965 
Copyrightt Act of the FRG which also influenced the deliberations at the 1967 Stockholm 
Conference.. Cf. subsection 3.1.3.1. 
Seee Experts on Audiovisual Works and Phonograms 1986,226. 
Thee category of die 'printed word1 was understood to comprise any writings included or to be 
includedd in books, newspapers, magazines, computer memories or electronic databases. Cf. Rcsor 
2002a,, 306. 
Seee Experts on the Printed Word 1988, 63. 
Seee Experts on the Printed Word 1988, 64. 
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Interestingly,, another committee of experts which reviewed the outcome of the 
19877 meeting of governmental experts, did not maintain example (ii) which 
concernss a very large number of copies. The experts stated instead that a conflict 
withh a normal exploitation arises where 

'(ii )) multiple copies or related and/or systematic single copies are made'.487 

Moreover,, they added an example referring to cases where 

'(iv)) copies are made of entire works, or of self-contained parts of works' ,488 

Too facilitate the assessment of limitations in the light of the last criterion of the 
three-stepp test, forbidding an unreasonable prejudice to the author's legitimate 
interests,, the 1987 Committee of Governmental Experts developed a catalogue of 
criteriaa to be taken into account This catalogue leans on the US fair use doctrine.489 

Thee experts espoused the consideration of 

'(i)) the purpose of the reprographic reproduction, including whether it serves -
directlyy or indirectly - commercial purposes or is of a non-profit character 
orr not; 

(ii )) the nature of the work copied; 
(iii )) the number of copies; 
(iv)) the substantiality of the portion copied in relation to the work as a whole; 
(v)) the effect of the reproduction upon the potential market for the work and 

thee remuneration of the author'.490 

Moreover,, the 1987 Committee of Governmental Experts pointed out cases in 
whichh the free reproduction of a work was considered permissible even without 
providingg for the payment of any remuneration: 

'(a)) reproduction of articles or short portions of other works or of very short 
completee works for nonprofit personal use, including teaching, learning or 
scientificc study; 

(b)) reproduction by nonprofit libraries and archives for users for the purposes 
andd to the extent mentioned under (a); reproduction by such libraries and 
archivess of works without limitation as to the portion copied for the 
purposess of preservation or for the replacement of damaged, deteriorated, 
lostt or stolen copies (if an unused replacement copy cannot be obtained 
afterr a reasonable effort and at a fair price), including reproduction in the 
frameworkk of interlibrary arrangements, provided that such reproduction 

487 7 

488 8 

489 9 

490 0 

Seee Experts on the Evaluation and Synthesis of Principles 1988,452. 
Seee Experts on the Evaluation and Synthesis of Principles 1988,452. 
Seee section 107 of the US Copyright Act. 
Seee Experts on the Printed Word 1988,64. 
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shouldd not amount to a systematic reproduction or distribution of copies of 
workss and that interlibrary arrangements should not have, as their purpose 
orr effect, the substitution for subscription to or for the purchase of the 
workss concerned.'491 

Thiss enumeration is of particular interest because the permissibility of the listed 
casess was subsequently confirmed when the preparatory work eventually leading to 
thee WIPO 'Internet' Treaties entered the next stage and a protocol to the Berne 
Conventionn was under discussion. To satisfy the request of a physical person who 
needss a copy for the purpose of study, scholarship or private research, libraries or 
archivess should moreover enjoy the freedom of reproducing an article or other item 
publishedd in a collection of works or in an issue of a periodical, or a short extract 
fromm a work.492 

Similarly,, it was considered compatible with article 9(2) BC to afford non-profit 
educationall  establishments the reproduction of an article or other item published in 
aa collection of works or in an issue of a periodical, or a short extract from a work 
forr face-to-face teaching activities.493 Other entities, however, such as companies, 
institutionss and educational establishments, the activities of which serve gainful 
purposes,, should be barred from benefiting from free reprographic reproduction. 
Theirr copying for internal purposes was considered incompatible with the three-step 
testt In the field of private reproductions for personal use, the reproduction of entire 
bookss should be forbidden as well as the copying of computer programs, electronic 
dataa bases or sheet music. In respect of audiovisual works and sound recordings, the 
Bernee Protocol Committee recalled the necessity to avoid an unreasonable prejudice 
too the author's legitimate interests by providing for the payment of remuneration.494 

However,, the outlined rales did not find their way to the 1996 WIPO Diplomatic 
Conference.. Finally, the view prevailed that the problem of reprographic 
reproductionn could be left to the application of article 9(2) BC instead.495 The 
opportunityy of tracing the conceptual contours of permissible private use privileges 
moree precisely on the basis of the three-step test was not seized. In this vein, the 
basicc proposal for substantive provisions of die later WIPO Copyright Treaty 
clearlyy assigned to the three-step test the task of controlling copyright limitations. 
Thee first paragraph of the draft provision which later became article 10 WCT states 
thatt limitations may only be imposed on the rights newly granted under the WIPO 
Copyrightt Treaty if the three abstract criteria of the test are fulfilled. Its second 
paragraphh explicitly extends the test's ambit of operation to the system of 
permissiblee limitations which is set out in the Berne Convention: 

Seee Expats on the Printed Word 1988,64. 
Cf.. Experts on a Berne Protocol 1992,70-71. 
Cf.. Experts on a Berne Protocol 1992,71. 
Cf.. Experts on a Berne Protocol 1992,73 and Ficsor  2002a, 337-342. 
Cf.. Ficsor  2002a, 340 and 342. 
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'Contractingg Parties shall, when applying the Berne Convention, confine any 
limitationss of or exceptions to rights provided for therein to certain special 
casess which do not conflict with the normal exploitation of the work and do 
nott unreasonably prejudice the legitimate interests of the author/496 

Ass regards exemptions from the right of reproduction, no new item was therefore 
onn the agenda apart from the already known provision laid down in article 9(2) BC. 

3.3.22 THE DEBATE AT THE 1996 WIPO CONFERENCE 

Att the Conference, the intention to ensure limitations a proper ambit of operation 
occupiedd centre stage. The aforementioned basic proposal for the later WCT 
alreadyy noted with regard to limitations that, 

'whenn a high level of protection is proposed, there is reason to balance such 
protectionn against other important values in society. Among these values are 
thee interests of education, scientific research, the need of the general public 
forr information to be available in libraries and the interests of persons with a 
handicapp that prevents them from using ordinary sources of information.'497 

However,, it was also pointed out that formally 'minor reservations' could in the 
coursee of a critical review of current limitations turn out to undermine important 
aspectss of protection in the digital environment498 Not surprisingly, the concern 
aboutt sufficient breathing space for socially valuable ends played a decisive role in 
thee deliberations concerning limitations. The Minutes of Main Committee I mirror 
thee determination to shelter exemptions. The US sought to safeguard the 'fair use' 
doctrine.4999 Denmark feared that the new rules under discussion could become 'a 
"straightt jacket" for existing exceptions in areas that were essential for society'.500 

Manyy delegations opposed the second paragraph of the draft provision set out in the 
basicc proposal which additionally subjects current limitations under the Berne 
Conventionn to the three-step test.501 Korea unequivocally suggested the deletion of 
paragraphh 2502 - a proposal which was approved by several other delegations.503 

497 7 

498 8 

499 9 

500 0 

501 1 

502 2 

503 3 

Seee the basic proposal for  substantive provisions of the later  WCT, WIPO Doc. CRNR/DC/ 4, 
articl ee 12. The three-step test was also embodied in the basic proposal for  the treaty which later 
becamee the WPPT. See WHO Doc. CRNR/DC/5, articles 13 and 20. 
Seee WIPO Doc. CRNR/DC/4, § 12.09. 
Seee WIPO Doc. CRNR/DC/4,54 (12.08). Cf. Ficsor  1997,215. 
Seee WIPO Doc. CRNR/DC/102, § 488. 
Seee WIPO Doc. CRNR/DC/102, § 489. 
See,, for  instance, die statements made by the delegations of Denmark, WIPO Doc. CRNR/DC/102, 
§§ 489, New Zealand, ibid., § 495, and Sweden, ibid., § 497. See for  the text of the draft provision 
thee end of the previous subsection. 
Seee WIPO Doc. CRNR/DC/102, § 491. 
See,, for  instance, die statements made by the delegations of Hungary, WIPO Doc. CRNR/DC/102, § 
493,, and China, ibid., § 500. 
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Singapore,, for instance, elaborated that the second paragraph was 'inconsistent with 
thee commitment to balance copyright laws, where exceptions and limitations 
adoptedd by the Conference were narrowed, and protection was made broader'.504 

Regardlesss of these critical comments, the structure of the final article 10 WCT 
confirmss expressly the comprehensive applicability of the three-step test to any 
exemptionss from exclusive rights and pursues the aim to universalise its criteria 
alreadyy underlying article 13 TRIPs.505 In line with the already described basic 
proposal,5066 the first paragraph of article 10 places the obligation to meet the three-
stepp test on exemptions from the rights newly granted in the WCT, while the second 
paragraphh additionally subjects the system of permissible limitations prescribed in 
thee Berne Convention to the three-step test507 That article 10(2) cannot be invoked 
too impose new limitations on the exclusive rights of the Berne Convention, clearly 
followss from the context in which it is placed.508 In article 1(1) WCT, it is 
unequivocallyy stated that the WIPO Copyright Treaty is a 'special agreement within 
thee meaning of Article 20 of the Berne Convention'.509 In contrast to the TRIPs 
Agreement,, where the commitment of the contracting parties to the standard of 
protectionn reached in the Convention can only be gathered from the incorporation 
off  article 20 BC by reference,510 the contracting parties of the WCT, therefore, 
explicitlyy emphasise their obligation to leave the Berne standard of protection 
untouched.. This obligation is supplemented by the non-derogation clause of article 
1(2)) WCT. Article 20 BC itself is incorporated into the WIPO Copyright Treaty by 
virtuee of article 1(4) thereof. Exactly like article 13 TRIPs, article 10(2) WCT is 
thuss incapable of serving as an alternative basis for the creation of limitations on the 
rightss recognised in the Berne Convention besides the specific provisions of the 
Conventionn itself. Instead, potential national limitations which already comply with 
thee rules set out in the Convention must additionally pass the three-step test 
pursuantt to article 10(2) WCT. The scope of the three-step test is captured in the 
agreedd statement concerning article 10 WCT as follows: 

'Itt is understood that the provisions of Article 10 permit Contracting Parties to 
carryy forward and appropriately extend into the digital environment 
limitationss and exceptions in their national laws which have been considered 
acceptablee under the Berne Convention. Similarly, these provisions should be 
understoodd to permit Contracting Parties to devise new exceptions and 
limitationss that are appropriate in the digital network environment 

Seee WIPO Doc. CRNR/DC/102, § 492. 
Seee Francon 1997,35-37; Heide 1999, 105. 
Seee the last paragraph of the previous subsection. 
Cf.. Ftancon 1997, 35. Ficsor  1997, 215, characterises the three-step test in this connection as an 
'interpretatio nn tool'. 
Cf.. Reinbothe/v. Lewinski 2002,130-132. 
Seee for  the text of article 20 BC subsection 3.2.2. 
Cf.. subsection 3.2.2. 
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Itt is also understood that Article 10(2) neither reduces nor extends the scope 
off  applicability of the limitations and exceptions permitted by the Berne 
Convention.'511 1 

Thee latter statement dealing specifically with article 10(2) can be regarded as a 
recognitionn of the aforementioned concern expressed by several countries that the 
applicationn of the three-step test to the system of permissible limitations established 
inn the Berne Convention could restrict existing exemptions.512 

Inn general, the agreed statement underscores that the three-step test is intended 
nott only for controlling the adjustment of the current set of limitations to the digital 
environmentt but also for guiding the development of new exemptions. Its three 
criteriaa will therefore determine the shape of the copyright limitations to come. In 
thee WIPO Copyright Treaty, the three-step test thus entered the provisional last 
stagee of development Its comprehensive applicability to all existing limitations has 
beenn consolidated and its crucial importance for future limitations is emphasised. 
Too apply the three-step test appropriately in the digital environment, the preamble 
off  the WCT should be borne in mind. It stresses the necessity 

'too maintain a balance between the rights of authors and the larger public 
interest,, particularly education, research and access to information, as 
reflectedd in the Berne Convention'.513 

512 2 

513 3 

Seee WIPO Doc. CRNR/DC/96. This statement applies mutatis mutandis to article 16 WPPT. See 
WIPOO Doc. CRNR/DC/97. 
Seee WIPO Doc. CRNR/DC/102, 71-73. Cf. Francon 1997, 37, who places the statement in the 
contextt  of article 13 TRIPS. 
Seee the preamble of the WCT. The WPPT contains a similar  formulation in its preamble. The issue 
hadd already been addressed in the basic proposal for  the later  WCT. See WIPO Doc. CRNR/DC/4, § 
12.09.. Moreover, it was raised in the course of the deliberations of Main Committee L See WIPO 
Doc.. CRNR/DC/102,72 and 74. Cf. as to the reference to the Berne Convention ('as reflected in the 
Bernee Convention'), Francon 1997,9; Rkketson 1999,61; Cohen Jehoram 2001a, 382. 
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Thee Interpretation of the Three Criteria 

Afterr examining the contextual background to the three-step test, the task of 
developingg an appropriate interpretation of each of its criteria must be fulfilled. This 
complexx problem will be approached in stages. The following section 4.1 deals with 
thee principles of interpretation which underlie the later interpretative analysis. After 
clarifyingg these preliminary matters, the two different functions of the three-step 
testt are explained in section 4.2: the direct control function and the additional 
safeguardd function. The ensuing section 4.3 devotes attention to the internal system 
whichh is established by the three criteria of the test and defines its specific way of 
operation.. The interpretative analysis follows. The meaning of the expressions 
'certainn special cases' (4.4), 'conflict with a normal exploitation of the work' (4.5) 
andd 'unreasonably prejudice the legitimate interests of the authors' (4.6) will be 
examinedd in depth. 

4.11 Principles of Interpretatio n 

Thee interpretation of international treaties, such as the Berne Convention, the TRIPs 
Agreementt and the WIPO 'Internet' Treaties, is governed by the rules of customary 
internationall  law, as codified in the 1969 Vienna Convention on the Law of 
Treaties.5144 To ensure the proper interpretation of the three-step test's criteria, it is 
thereforee necessary to devote attention to these rules before turning to the exercise 
off  a detailed interpretative analysis. Accordingly, the relevant provisions of the 
Viennaa Convention, namely articles 31, 32 and 33 thereof, will be examined in the 
ensuingg subsection 4.1.1. Subsequently, in subsection 4.1.2, the guidelines issued in 
thesee articles will be applied to the material available for the interpretation of the 
three-stepp test Finally, a definition of copyright limitations in the sense of the 
three-stepp test will be given in subsection 4.1.3 to clarify the terminology used in 
thee course of the later interpretative analysis. 

4.1.11 THE VIENNA CONVENTION ON THE LAW OF TREATIES 

Basically,, there are three schools of thought offering different approaches to treaty 
interpretation.. The first, which might be characterised as the objective approach, 
establishess the precedence of the treaty text as the authentic expression of the 

Cf.. Ricketsoo 1987,134; WTO Panel - Patent 2000, § 7.13; WTO Panel - Copyright 2000, § 6.43; 
Gervaiss 1998,32; Reinbothc/v. Lewinski 2002,17-18; Hcsor  2002,54. 
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intentionss of the parties. To guarantee legal certainty and security, it focuses on the 
termss freely chosen by the parties as external manifestation of their will.515 

Correspondingly,, it is posited that the primary goal of treaty interpretation is to 
ascertainn the precise meaning of the text. In contrast to this objective approach, the 
secondd school of thought, which might be called subjective, postulates the primacy 
off  the contracting parties' intentions as a subjective element distinct from the text 
Thee mere treaty text, as the primary source for interpretation, is forced to the 
sideliness insofar as other material, like the travaux préparatoires, more clearly 
providess evidence of the intentions of the parties. Thirdly, proponents of a 
teleologicall  approach to treaty interpretation seek to interpret treaty provisions so as 
too give effect to its object and purpose. This approach departs from the orientation 
byy the parties' intentions which, basically, underlies the two other approaches -
irrespectivee of the varying importance attached to the treaty text or extrinsic 
material.. On the basis of the teleological approach, the interpreter may go beyond, 
orr even diverge from the parties' original intentions.516 

Ass a matter of course, the outlined strict distinction between objective, subjective 
andd teleological treaty interpretation is of a theoretical nature. In practice, the 
interpretationn of a treaty will scarcely ever follow exclusively one of the three 
schoolss of thought. Depending on the particular circumstances of each individual 
case,, the interpreter, by contrast, is likely to apply a specific amalgam of all three 
approaches.. Not surprisingly, section 3 of the Vienna Convention on the Law of 
Treatiess which deals with treaty interpretation is not solely aligned with one of the 
threee approaches, but comprises elements of all of them. Nevertheless, it establishes 
aa certain order of precedence among the different basic approaches. In article 31(1) 
off  the Vienna Convention, the primacy of the text as the basis for the interpretation 
off  a treaty is clearly emphasised. The general rule of interpretation set out in this 
provisionn reads as follows: 

'AA treaty shall be interpreted in good faith in accordance with the ordinary 
meaningg to be given to the terms of the treaty in their context and in the light 
off  its object and purpose.' 

Thee principle of good faith is invoked to underline what can be qualified as the 
mostt fundamental of all the norms of treaty law: the rule pacta sunt servanda.517 It 
remindss the contracting parties of their obligation to observe the treaty and guides 
thee entire process of interpretation, thereby precluding an interpretation which leads 
too manifestly absurd or unreasonable results.518 After setting forth this fundamental 
principlee of treaty interpretation, article 31(1) unequivocally gives preference to the 

Cf.. de Visscher 1963,52-54 ; Bernhardt 1967,497. 
Cf.. the overview given by Sinclair 1984, 114-115. See also the ILC's commentary to the final draft 
off  the Vienna Convention, presented by Rauschning 1978, 250. 
Cf.. ILC commentary, Rauschning 1978, 251; Sinclair 1984,119. 
Cf.. Sinclair 1984,120; de Visscher 1963,50. 
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objective,, textual approach to treaty interpretation over the subjective or 
Ideologicall  method The starting point of treaty interpretation, thus, is the 
elucidationn of the meaning of the text The parties are to be presumed to have that 
intentionn which appears from the ordinary meaning of the terms used by them.519 

Thesee terms, however, are not to be determined in the abstract. Article 31(1) does 
nott demand a purely grammatical or linguistic analysis. By contrast, the interpreter 
iss obliged to consider the ordinary meaning of a term systematically, in the context 
off  the whole treaty, and in the light of its object and purpose.520 

InIn article 31(2) of the Vienna Convention, it is specified what the context of a 
treatyy shall comprise for the purpose of interpretation. In addition to the text, 
includingg its preamble and annexes, account must be taken of 

'(a)) any agreement relating to the treaty which was made between all the 
partiess in connection with the conclusion of the treaty; 

(b)) any instrument which was made by one or more parties in connection with 
thee conclusion of the treaty and accepted by the other parties as an 
instrumentt related to the treaty'. 

Articlee 31(3) maintains that there are three further categories of sources which 
mustt be considered together with the context: 

'(a)) any subsequent agreement between the parties regarding the interpretation 
off  the treaty or the application of its provisions; 

(b)) any subsequent practice in the application of the treaty which establishes 
thee agreement of the parties regarding its interpretation; 

(c)) any relevant rules of international law applicable in the relations between 
thee parties.' 

Thee inclusion of the contracting parties' subsequent practice can be explained by 
thee consideration that such practice constitutes objective evidence of the 
understandingg of the parties as to the meaning of the treaty.521 Furthermore, it 
enrichess treaty interpretation by introducing an important dynamic element As a 
treatyy may be modified by subsequent practice of the parties, it is consequent to 
makee allowance for the parties' conduct in the course of interpretation.522 However, 
itt must be pointed out that not any form of subsequent practice is covered by article 
31(3).. As Sinclair stresses, only 'concordant subsequent practice common to all the 
parties'' enters the picture.523 

Cf.. ILC Commentary, Rauschning 1978, 252-253; Sinclair 1984,115; Bernhardt 1967,497. 
Cf.. Bernhardt 1967,498; Sinclair 1984,121. 
Seee ILC commentary, Rauschning 1978,253-254; de Visscher 1963,121-122. 
Cf.. Sinclair 1984,138; de Visscher 1963,123; Bernhardt 1967,499. 
Seee Sinclair 1984,138. 
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Too a certain extent, the general rule of interpretation set out in article 31(1) of the 
Viennaa Convention recognises the aforementioned teleological approach to treaty 
interpretation.. Besides the context in which a treaty term is embedded, the light of 
thee object and purpose of the treaty must be shed on the term in question to discern 
itss meaning. It is worth noting that this principle is not meant to encourage 
departuree from the primacy of the treaty text. The reference to the object and 
purposee of a treaty rather is a secondary or ancillary process to confirm or modify 
thee conclusions drawn on the basis of an inquiry into the ordinary meaning of a 
treatyy term in its context.524 Moreover, when connected with the principle of good 
faith,, the reference to the object and purpose of a treaty can serve as a vehicle to 
lendd weight to the principle of effectiveness which is missing among the canons of 
interpretationn reflected in the Vienna Convention. The latter principle rests on the 
maximm ut res magis valeat quam pereat and calls on the interpreter to give the 
provisionss of a treaty the greatest effect possible.525 Commenting on the 1966 final 
draftt of the Vienna Convention, the International Law Commission explicitly 
mentionedd the possibility of attaching some importance to the principle of 
effectiveness: : 

'Whenn a treaty is open to two interpretations one of which does and the other 
doess not enable the treaty to have appropriate effects, good faith and the 
objectss and purposes of the treaty demand that the former interpretation 
shouldd be adopted.'526 

Thee general rule set out in article 31(1) of the Vienna Convention that a treaty 
shalll  be interpreted 'in good faith in accordance with the ordinary meaning to be 
givenn to the terms of the treaty in their context and in the light of its object and 
purpose',, thus, rests on the objective, textual approach to treaty interpretation but 
alsoo allows the inclusion of teleological considerations. It does not, however, touch 
uponn the subjective method of interpretation, with its focus on the intentions of the 
parties.. This is not surprising insofar as advocates of the subjective approach admit 
aa liberal recourse to the travaux préparatoires and to other evidence of the 'real' 
intentionss of the contracting parties (which may not have found adequate expression 
inn the treaty text itself) as means of interpretation.527 This view can hardly be 
reconciledd with the primacy of the treaty text, as an external manifestation of the 
parties'' intentions, which is emphasised in article 31(1). Nonetheless, the Vienna 
Conventionn does not inhibit interpreters from consulting extrinsic material besides 
thee mere terms of the treaty. Separated from the general rule set out in article 31(1), 
thee rules for going beyond the terms of the treaty are laid down in article 32: 

Cf.. Sinclair  1984,130; de Visscher  1963,63. 
Cf.. Sinclair  1984,118; Bernhardt 1967, 504. 
Seee IL C commentary, Rauschning 1978, 251. 
Cf.. IL C commentary, Rauschning 1978, 250; Sinclair  1984,116. 
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'Recoursee may be had to supplementary means of interpretation, including the 
preparatoryy work of the treaty and the circumstances of its conclusion, in 
orderr to confirm the meaning resulting from the application of article 31, or to 
determinee the meaning when the interpretation according to article 31: 

(a)) leaves the meaning ambiguous or obscure; or 
(b)) leads to a result which is manifestly absurd or unreasonable.' 

Itt has been pointed out by Briggs that no rigid temporal prohibition on resort to 
thee travaux préparatoires of a treaty was intended by using the expression 
'supplementaryy means of interpretation'. He maintains that the function of article 
322 'is one of guidance rather than of prohibition'.52*  Access to material besides the 
meree treaty text is allowed, but is subjected to specific guiding principles. 
Nevertheless,, the clear distinction between the general rule of interpretation, set out 
inn article 31, and the rules concerning supplementary means, laid down in article 
32,, underlines that the supplementary sources should not be misused to establish an 
alternative,, autonomous method of interpretation. Article 32 is no loophole for 
undenniningg the primacy of the treaty text by switching to the subjective approach 
too treaty interpretation. Recourse to supplementary sources may only serve as a 
meanss to aid an interpretation governed by the principles set forth in article 31.529 In 
thiss regard, Sinclair has pointed out that 

'itt is clear that no would-be interpreter of a treaty, whatever his doctrinal point 
off  departure, will deliberately ignore any material which can usefully serve as 
aa guide towards establishing the meaning of the text with which he is 
confronted'.530 0 

Hence,, the use of supplementary material to determine the meaning of the text is 
subordinatee to the primary goal of treaty interpretation, as defined in article 31. 

Besidess the described principles, section 3 of the Vienna Convention also 
providess guidance for the interpretation of treaties which are authenticated in more 
thann one language. In article 33(1), the basic rule is expressed that 'when a treaty 
hass been authenticated in two or more languages, the text is equally authoritative in 
eachh language, unless the treaty provides or the parties agree that, in case of 
divergence,, a particular text shall prevail'. Pursuant to paragraph 3, 'the terms of 
thee treaty are presumed to have the same meaning in each authentic text'. This 
clausee calls upon negotiators to secure that the several language texts are in 
concordancee with one another.331 The particular difficulty arising from this 
provision,, however, was not overlooked by its drafters. The International Law 
Commissionn explicitly noted that the 'different genius of the languages, the absence 

Seee Briggs 1971.709 and 712. 
Cf.. IL C commentary, Rauschning 1978,255. 
Seee Sinclair  1984,116. 
Cf.. Sinclair  1984,148. 
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off  a complete consensus ad idem, or lack of sufficient time to co-ordinate the texts 
mayy result in minor or even major discrepancies in the meaning of the texts'.532 

Therefore,, a conflict rule which deals with the potential ambiguity flowing from the 
pluralityy of the texts can be found in article 33(4): 

'Exceptt where a particular text prevails in accordance with paragraph 1, when 
aa comparison of the authentic texts discloses a difference of meaning which 
thee application of articles 31 and 32 does not remove, the meaning which best 
reconciless the texts, having regard to the object and purpose of the treaty, shall 
bee adopted.' 

Thiss rule departs from previous international law practice and doctrine which 
hadd developed two different solutions. According to the first, preference should be 
givenn to the language version in which the treaty negotiations were conducted and 
thee text first drawn up.533 Secondly, it was deemed possible to apply the common 
minimumm of all language versions. This solution gives deference to state 
sovereignty.5344 The Vienna Convention relies on the principle of equal authenticity 
off  the different language texts instead. The interpreter, thus, is expected to apply the 
standardd rules for treaty interpretation first If the divergence between the texts still 
persists,, the task of reconciling the texts, taking into account the object and purpose 
off  the treaty, must be accomplished. 

4.1.22 THE MATERIAL AVAILABL E FOR INTERPRETATION 

Afterr clarifying the rules given in the Vienna Convention, they must be applied to 
thee sources which will subsequently be consulted to establish the meaning of the 
three-stepp test This procedure is moved into line with the provisions of the Vienna 
Conventionn itself. Starting with the wording of the three-step test (subsection 
4.1.2.1),, the different sources of interpretation will be discussed corresponding to 
thee weight which may be given to them pursuant to the principles set out in articles 
311 and 32 of the Convention. Accordingly, material which constitutes the context of 
thee three-step test, or must be considered together with the context, will be 
examinedd first (4.1.2.2). In this connection, the importance which may be attached 
too WTO panel reports wUl be discussed separately (4.1.2.3). After that, attention 
willl  be devoted to supplementary means of interpretation (4.1.2.4), and the role 
whichh the US fair use doctrine, as a source of comparative law, may play in the 
coursee of the interpretative analysis (4.1.2.5). Finally, the issue of the different 
languagess in which the treaties containing the three-step test have been 
authenticatedd will be addressed (4.1.2.6). 

Seee ILC commentary, Rauschning 1978, 262. 
Sinclairr  1984,150-152, argues that this solution still should be applied in particular  cases. 
Cf.. Bernhardt 1967,505. 
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4.1.2.14.1.2.1 THE WORDING OF THE THREE-STEP TEST 

Ass already described, the three-step test is embodied not only in the Berne 
Conventionn but also in the TRIPs Agreement and the WIPO 'Internet' Treaties.535 

Althoughh its repeated incorporation into international copyright treaties entailed 
somee slight alterations as to the wording of the relevant provisions,536 it can be 
statedd that the substantial part of its wording, the three criteria, have remained 
unchanged.. The three-step test forms a uniform element of international copyright 
laww which always consists of the same building blocks. Firstly, it is enunciated that 
copyrightt limitations must be 'certain special cases'. Secondly, it is clarified that 
thesee limitations may not 'conflict with a normal exploitation of the work'. Thirdly, 
itt must be ensured that the limitations do not 'unreasonably prejudice the legitimate 
interestss of the author/right holder'.537 These three criteria constitute the object of 
thee subsequent interpretative analysis. Pursuant to the general rule laid down in 
articlee 31(1) of the Vienna Convention, the ordinary meaning of the terms used to 
establishh these criteria is the starting point for interpretation. 

4.1.2.24.1.2.2 THE CONTEXT SURROUNDING THE THREE-STEP TEST 

Arisingg from the Vienna Convention, the ordinary meaning to be given to the terms 
off  the three-step test in their context must be determined.538 The corresponding 
systematicc interpretation must take into account the complete text of a treaty which 
containss the three-step test, including its annexes and, in particular, the preamble.539 

Severall  comments on die situation arising with regard to the three-step test are 
appropriatee before embarking on a systematic interpretation. First of all, it is 
noteworthyy that the report of the 1967 Stockholm Conference expressly refers to die 
principlee lex specialis legi generali derogat in connection with article 9(2) BC. It is 
statedd in the report on the work of Main Committee I that it was 'considered 
superfluouss to insert in Article 9, dealing with some general exceptions affecting 
authors'' rights, express references to Articles 10, \0bis, llbis and 13 establishing 
speciall  exceptions'.540 Article 9(2) BC, thus, must be seen in the context of die 
explicitlyy mentioned, somewhat more specific exceptions. As these provisions, in 
theirr restricted domain, exclude the application of article 9(2) because of their 
speciality,, they provide guidance as to die test's scope in die Berne Convention. 

Seee chapter  3. 
Comparee articles 9(2) BC, 13 TRIPs and 10 WCT one with another. 
Seee articles 9(2) BC, 13 TRIPs and 10 WCT which all comprise these expressions in the given 
sequence.. The reference to authors in articles 9(2) BC and 10 WCT on the one hand and right 
holderss in article 13 TRIPs on the other, does not affect the test's general structure. However, it 
nuancess the meaning of its last criterion. See subsections 4.6.2 and 4.63. 
Seee article 31(1) of the Vienna Convention. 
Seee article 31(2) of die Vienna Convention. 
Secc Records 1967,1134. 
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Anotherr characteristic feature of the context surrounding the three-step test 
comess to the fore in the TRIPs Agreement. It might be called the phenomenon of 
'interwovenn contexts'. Articles 1 to 21 of the Berne Convention, with the exception 
off  article 6bis, are incorporated into TRIPs by reference.541 The included provisions 
off  the Berne Convention form part of the context of article 13 TRIPs which 
containss the three-step test. Similarly, the three-step test of article 10 WCT is 
intertwinedd with the Berne Convention. Like in the TRIPs Agreement, articles 1 to 
211 of the Berne Convention are incorporated into the WCT by reference.542 Again, 
thee context of the three-step test, thus, extends to the Berne Convention. As a result 
off  this specific legislative technique, the substantive provisions of the Berne 
Conventionn appear as a kind of common ground. They are always a part of the 
contextt in which the three-step tests of international copyright law are embedded. 

Thee contracting parties of the WIPO Copyright Treaty further broadened the 
contextt of the three-step test by unanimously adopting an agreed statement 
concerningg article 10 WCT.543 Pursuant to article 31(2)(a) of the Vienna 
Convention,, 'any agreement relating to the treaty which was made between all the 
partiess in connection with the conclusion of the treaty' forms part of the context for 
thee purpose of interpretation. The agreed statement concerning article 10 WCT is s 
thuss a relatively strong source of interpretation. In contrast to statements which can 
bee found in the travaux préparatoires and merely rank among the supplementary 
meanss of interpretation, it must be considered directly in connection with the treaty 
textt itself.544 The fact that the contracting parties of the WCT, basically, made the 
samee effort with the preparation and adoption of die agreed statements as with the 
treatyy provisions underlines meir specific authority.545 

Inn this connection, an interesting question arises as to the influence of the agreed 
statementt concerning article 10 WCT on die interpretation of other three-step tests, 
inn particular, of article 13 TRIPs. In the second sentence of the agreed statement 
concerningg article 10 WCT, it is enunciated that the application of the three-step 
testt 'neither reduces nor extends the scope of applicability of die limitations and 
exceptionss permitted by die Berne Convention'.546 Indeed, article 13 TRIPs and 
articlee 10(2) WCT share the substantive provisions of the Berne Convention as a 
jointt field of application. In this regard, they botii function as additional 
safeguards.5477 The agreed statement, merefore, may be relevant to me interpretation 
off  article 13 TRIPs. However, it does not directly form part of the context of article 
133 TRIPs. It is to be borne in mind tiiat die 'context' in die sense of die Vienna 
Conventionn is primarily constituted by die treaty text itself, its preamble and 

Seee article 9(1) TRIPs. 
Seee article 1(4) WCT. 
Seee for  the full text of this agreed statement section 3.3. 
Cf.. Reinbothe/v. Lewinski 2002,19. 
Cf.. WIPO Doc. CRNR/DC/102,144-165; Rcsor  2002a, 61-63. 
Seee WIPO Doc. CRNR/DC/96, agreed statement concerning article 10 WCT. 
Seee subsections 3.2.2,3.3 and 4.2.2. 
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annexes.. As pointed out above, the provisions of the Berne Convention must be 
takenn into account in this respect because they are incorporated into the TRTPs 
Agreementt by reference. Article 9(1) TRIPs refers directly to the substantive 
provisionss of the Convention. The WIPO Copyright Treaty, however, is a later 
instrumentt of international copyright law. Accordingly, no reference to its 
provisions,, let alone to the agreed statement concerning article 10 WCT, is to be 
foundd in the TRTPs Agreement. 

Theoretically,, it is possible to consider the agreed statement a subsequent 
agreementt regarding the interpretation of article 13 TRTPs. Pursuant to article 
31(3)(a)) of the Vienna Convention, such subsequent agreements must be taken into 
accountt together with the context. However, the outlined construction must fail 
becausee the contracting parties of the WCT are not identical with the members of 
thee WTO. Due to the insufficient overlap of the contracting parties, the agreed 
statementt concerning article 10 WCT cannot additionally be qualified as a 
subsequentt agreement between the parties of TRTPs. Nonetheless, as a great number 
off  WTO members adopted the agreed statement, it is justified to treat it as a 
supplementaryy means of interpretation in connection with article 13 TRTPs.54* 

4.1.2.34.1.2.3 THE ROLE OF WTO PANEL REPORTS 

Inn two recent WTO panel reports, the three-step test occupied centre stage.549 In 
casee WT/DS 114, the Canadian patent protection regime of pharmaceutical products 
wass challenged by the European Communities. Accordingly, die Panel did not 
focuss on the three-step test of international copyright law but on the one laid down 
inn die patent section of TRTPs.550 The second case, WT/DS 160, directly concerned 
articlee 13 TRTPs and thus the three-step test of copyright law. This time, the 
Europeann Communities sought to defeat section 110(5) of die US Copyright Act. 
Botiii  reports present detailed interpretations of die relevant Üiree-step tests. In 
particular,, die interpretation developed by die Panel in die copyright case may 
providee guidance for die subsequent interpretative analysis. Before consulting tiiese 
sources,, however, die relative importance which may be attached to diem in 
accordancee witii die Vienna Convention must be clarified. 

Thee interpretation established by a WTO panel would have paramount effect if it 
constitutedd a definitive interpretation in die sense of a subsequent agreement 
betweenn die members of die WTO regarding die interpretation of die diree-step test 
Pursuantt to article 31(3)(a) of die Vienna Convention, subsequent agreements of 
thiss kind must be taken into account together with die context As they are binding 
onn all contracting parties, tiiey are virtually as strong as die treaty language itself.551 

Cf.. Ficsor  2002a, 60-61; WTO Panel - Copyright 2000, § 6.70. 
Seee WTO Panel - Copyright 2000 and WTO Panel - Patent 2000. Cf. Hohmann 2001,656. 
Seee article 30 TRIPs. 
Cf.. Jackson 2000,128. 
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Itt can be argued in favour of the qualification of panel reports as definitive 
interpretationss that at least insofar as a report has been adopted by the Dispute 
Settlementt Body (DSB), the members of the WTO have signalled their principle 
approvall  of the findings of the panel. This conclusion can be made on the basis of 
thee rales set out for the procedure of the DSB. Pursuant to article IV(3) of the 
Agreementt Establishing the World Trade Organization (WTO Agreement), the 
Generall  Council of the WTO discharges the responsibilities of the DSB. As the 
Generall  Council is composed of representatives of all members of the WTO, all 
contractingg parties are represented when a panel report is to be adopted.552 The two 
reportss under discussion have passed this procedure.553 The interpretation of the 
discussedd three-step tests, thus, has been countenanced by the DSB and appears as 
thee shared view of all WTO members. 

Nevertheless,, this line of reasoning must fail. Even if the DSB had the authority 
too make definitive interpretations, there is no evidence that the members of the 
WTOO really intend their adoption of a panel report to have this effect.554 Moreover, 
thee DSB can only decide by consensus to reject the panel report. For its adoption, 
byy contrast, consensus is not necessary.555 The affirmation expressed through the act 
off  adoption, therefore, has its limits. In fact, however, the authority to make 
definitivee interpretations does not rest with the DSB anyway. The Ministerial 
Conferencee and the General Council are exclusively competent to issue definitive 
interpretationss in accordance with the rules set out in article DC(2) of the WTO 
Agreement.. These rules demand a three-fourths majority of the members and a 
proceduree based on a recommendation by the council overseeing the functioning of 
thee relevant agreement.556 Hence, the two panel reports concerning the three-step 
testt do not have the status of definitive interpretations. 

Thiss result, however, is not the end of the actual inquiry. By virtue of article 
31(3Xb)) of the Vienna Convention, 'any subsequent practice in the application of 
thee treaty which establishes the agreement of the parties regarding its interpretation' 
alsoo must be considered together with the context The key question which arises in 
connectionn with this more fluid approach is what constitutes sufficient practice. As 
thee influence of subsequent party practice on treaty interpretation is very high -
sincee it must be taken into account together with the context - not any practice that 
mayy have become more or less widespread among the contracting parties can be 
factoredd into the equation. By contrast, Sinclair, as already mentioned above, rightly 

Seee article IV(2) of the WTO Agreement For  the details of the adoption of panel reports, see article 
166 of the Understanding on Rules and Procedures Governing the Settlement of Disputes (DSU), 
Annexx 2 of the WTO Agreement 
Panell  report WT/DS114/R, dated 17 March 2000, was adopted on 7 Apri l 2000. The second report, 
WT/DS160/R,, dated 15 June 2000, was adopted on 27 July 2000. Cf. Hohmann 2001, 656. 
Cf.. Jackson 2000,128. 
Cf.. article 16 DSU. 
Inn the case of the three-step test the Council for  TRJPs (cf. article 68 TRJPs) would therefore have 
too be heard first 
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positss that allowance can only be made for 'concordant subsequent practice 
commonn to all the parties'.557 The fact that the two panel reports under discussion 
havee been adopted by the DSB strongly weighs in favour of a qualification as 
subsequentt practice. However, as Jackson points out, 

'iff  later panels follow prior panels, this would add to the evidence of practice, 
andd if there were no considered counter-examples in practice among the 
Contractingg Parties, it is likely to be argued that the practice confirms the 
particularr interpretation of the GATT treaty that has been set forth in the 
adoptedd panel reports*.558 

Neitherr of the two aspects mentioned by Jackson, however, can be invoked to 
undergirdd the conclusion that the two panel reports under discussion really reflect 
subsequentt practice of the members of the WTO. As a matter of fact, a kind of 
'WTOO jurisprudence' is emerging. Panels strive to maintain judicial consistency 
andd frequently ground their decisions in findings of prior panels.5599 A strict doctrine 
off  precedent, however, is not operating. Adopted panel reports do not have a stare 
decisisdecisis effect in the sense that their findings cannot be overruled in the course of 
futuree dispute settlement procedures.560 Jackson clearly points out that there are 
'severall  specific instances in the GATT jurisprudence, where panels have 
consciouslyy decided to depart from the results of a prior panel'.561 Therefore, it 
cannott be assumed that the two panel reports under discussion actually amount to 
whatt is called 'subsequent practice' in the Vienna Convention. As the two reports 
aree the first decisions in the field of the three-step test, they scarcely constitute 
establishedd case law. Not until panel reports to come have shown which features of 
thee actual interpretation are lasting and which are not, can those principles which 
reallyy mirror subsequent practice of the members of the WTO be crystallised. This 
iss all the more true as the actual practice of the WTO members, at least in the 
copyrightt case, cannot be said to be in accordance with the panel's findings. The 
USS is still reluctant to amend its copyright law so as to bring it into conformity with 
articlee 13 TRTPs, as interpreted by the panel.562 Instead, it resorted to the arbitration 
mechanismm set out in article 25 of the Understanding on Rules and Procedures 
Governingg the Settlement of Disputes. The outcome of this procedure is an amount 
off  $ 1.100.000 per year compensation for the losses of European performers and 
composerss caused by section 110C5XB).568 Hence, US practice, in fact, remains 
unchangedd and does not conform to the panel report 

Seee Sinclair  1984,138. Cf. section 4.1. 
Seee Jackson 2000,129. 
Panell  reports might refer to so-called 'dispute settlement practice'. See for  instance WTO Panel -
Copyrightt  2000, §§ 6.13,6.111,6.162,6.185,6.231. 
Seee in general Brownlic 1998,19-22. Cf. Jackson 2000,127; Geiler  1995,943. 
Seee Jackson 2000,127. 
Cf.. WTO Panel - Copyright 2000, §§ 7.1 and 7.2. 
Cf.. Rcsor  2002b, 237-241. 
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Fromm these considerations, it can be inferred that the two panel reports under 
discussionn should not be qualified as subsequent practice in the sense of article 
31(3Xb)) of the Vienna Convention. The practice of the WTO members, as 
expressedd in the panel reports, is not yet sufficiently solidified to speak of 
'concordantt subsequent practice common to all the parties'.564 Accordingly, the 
interpretationn developed in the reports need not be considered together with the 
contextt surrounding the three-step test - neither pursuant to subparagraph (a) nor on 
accountt of subparagraph (b) of article 31(3) of the Vienna Convention. It simply 
rankss among other supplementary means of interpretation, dealt with in article 32 of 
thee Vienna Convention. Within die hierarchy of these sources, however, a relatively 
highh position may be accorded to the findings of the two panels. After all, they are 
thee outcome of disputes which were settled on the international level with the 
participationn of the members of the WTO.565 In contrast to decisions of national 
courts,, they do not only reflect the view prevailing in one particular country. 

AA final remark on the scope of the two panel reports seems appropriate. When 
consultingg the report concerning article 30 TRTPs, and therefore the patent section 
off  TRTPs, attention must be paid to those findings which are inseparably linked with 
thee specific situation existing in patent law. These elements may be inapplicable or, 
att least, difficult to adapt to copyright law. The second report which concerns the 
three-stepp test of article 13 TRTPs is also relevant to the interpretation of article 9(2) 
BC.. As article 9(2) BC is incorporated into TRTPs by reference,566 it might be the 
objectt of a future WTO dispute settlement procedure. Article 10 WCT is not subject 
too WTO dispute settlement Nevertheless, the use of the interpretation established 
byy WTO panels as a supplementary means of interpretation can be justified on the 
groundss that article 13 TRTPs and article 10 WCT are closely connected because of 
theirr similar function.567 It would be inconsistent to ignore the interpretation of 
articlee 13 TRTPs when discussing article 10 WCT. 

4.1.2.44.1.2.4 THE INTERCONNECTION OF SUPPLEMENTARY SOURCES 

Pursuantt to article 32 of the Vienna Convention, recourse may be had to 
supplementaryy means of interpretation to confirm the meaning which follows from 
thee application of the general rule set out in article 31, or to determine the meaning 
whenn the application of article 31 does not contribute to the clarification of the 

Seee Sinclair  1984,138. 
Thiss participation is not necessarily limited to being represented when die panel report is adopted. 
Byy contrast, WTO members may participate in the panel proceedings as thir d parties. In die patent 
case,, Australia, Brazil, Columbia, Cuba, India, Israel, Japan, Poland, Switzerland, Thailand and die 
USS used tins possibility (see WTO Panel - Patent 2000, § 1.1). In the copyright case, Australia, 
Brazil,, Canada, Japan and Switzerland reserved thir d party rights (see WTO Panel - Copyright 
2000,, § 1.4). 
Seee article 9(1) TRIPs. 
Cf.. sections 3.2 and 3.3 above. See die analysis conducted in section 4.2. 
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provisionn under examination or leads to manifestly absurd or unreasonable results. 
Noo means of interpretation is expressly excluded by article 32.508 Therefore, at this 
stagee of an interpretative analysis, diverse materials, like decisions of national 
courts,, commentary literature or articles concerning the three-step test may enter the 
picture.5699 Two sources, however, are of particular importance and have explicitly 
beenn emphasised in article 32: the preparatory work of the treaty and the 
circumstancess of its conclusion. As the three-step test can be found in no fewer than 
threee international copyright treaties, these two expressly mentioned categories 
encompasss a wide variety of documents. By and large, the material which is 
relevantt to the interpretation of the three-step test consists of those documents 
whichh have already been sifted in chapter 3. For this reason, its different facets will 
nott again be named and enumerated here. 

Instead,, an interesting phenomenon shall be brought into focus which inevitably 
arisess when consulting the travaux préparatoires of the Berne Convention, the 
TRTPss Agreement and the WTPO Copyright Treaty. It has already been pointed out 
inn respect of the context surrounding the three-step test that articles 1 to 21 of the 
Bernee Convention constitute a kind of common ground. The substantive provisions 
off  the Berne Convention are always a part of the context in which the three-step test 
iss embedded in international copyright law. A similar effect of interconnection 
comess to the fore in the field of supplementary sources. As already noted in chapter 
3,, the drafters of the TRIPs Agreement conceived of the three-step test as a 
manifestationn of the standard of protection reached in the Berne Convention. When 
reproducingg the wording of article 9(2) BC with slight alterations in article 13 
TRTPs,, they did not aim at establishing completely new principles. By contrast, they 
boree article 9(2) BC in mind.570 The preparatory work of the WTPO Copyright 
Treatyy is even clearer with regard to the relation between article 9(2) BC and article 
100 WCT. It was unequivocally stated in the basic proposal for substantive 
provisionss of the later WCT that the interpretation of the three-step test 'should 
followw the established interpretation of Article 9(2) of the Berne Convention'.571 

Furthermore,, the explanation of its functioning given in the report on the work of 
Mainn Committee I of the 1967 Stockholm Conference is cited.572 

Whenn wishing to observe the basic rule of article 31 of the Vienna Convention, 
andd interpreting article 13 TRIPs and article 10 WCT in good faith, it is thus 
inevitablee to show considerable deference not only to the travaux préparatoires 
whichh directly concern these provisions but also to the entire acquis relating to 

Cf.. Bernhardt 1967, 502. 
Cf.. the enumeration of possible sources fay Ricketson 1987,135-142. 
Cf.. section 3.2 and Reinbothe 1992,711. The fact that the wording of article 13 TRIPs has carefully 
beenn shifted into line with article 9(2) BC even though more detailed language was proposed (see 
GATTT Doc. MTN.GNG/NGll/W/14/Rev.l , 8), already bears witness to the close relationship 
betweenn article 9(2) BC and article 13 TRIPs. 
Seee WIPO Doc. CRNR/DC/4, § 12.05. 
Seee WTPO Doc. CRNR/DC/4, § 12.05. 
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articlee 9(2) BC.573 The background to article 9(2) BC, including especially the 
preparatoryy work undertaken for this first three-step test of international copyright 
laww and the circumstances of its adoption, may thus always serve as a 
supplementaryy means of interpretation irrespective of whether article 9(2) BC itself 
orr one of the ensuing three-step tests of article 13 TRIPs and 10 WCT is under 
discussion.. The approach of the two aforementioned WTO panels which dealt with 
thee three-step test confirms this finding. Both panels did not hesitate to trace the 
developmentt of the three-step test in international copyright law back to the travaux 
préparatoirespréparatoires of the 1967 Stockholm Conference although one of the cases 
concernedd the Canadian protection regime of pharmaceutical products and thus not 
evenn copyright but patent law.574 

4.1.2.54.1.2.5 THE US FAIR USE DOCTRINE 

Whenn looking for copyright provisions which are similar to the three-step test, one 
wil ll  inevitably come across the US fair use doctrine.575 Both provisions have much 
inn common. The fair use doctrine, as delineated in section 107 of the US Copyright 
Act,, concerns the unauthorised use of a copyrighted work for purposes 'such as 
criticism,, comment, news reporting, teaching [...], scholarship, or research'.576 To 
guidee the decision whether a particular use made of a work can be deemed fair, four 
factorss are explicitly listed in section 107 which shall be taken into account among 
other,, potentially relevant considerations: 

'(1)) the purpose and character of the use, including whether such use is of a 
commerciall  nature or is for nonprofit educational purposes; 

(2)) die nature of the copyrighted work; 
(3)) die amount and substantiality of the portion used in relation to the 

copyrightedd work as a whole; and 
(4)) the effect of the use upon the potential market for or value of the 

copyrightedd work.'577 

Onn the whole, the fair use doctrine is an open norm, the shape and character of 
whichh is comparable to the three-step test. Both provisions have the objective to 
circumscribee in general, abstract terms those occasions on which the use of 
copyrightedd material may be permissible without asking for the prior permission of 

Cf.Hcsorr 2002a, 55-57. 
Cf.. WTO Panel - Patent 2000, § 7.72; WTO Panel - Copyright 2000, §§ 6.73,6.179 and 6.181. 
Cf.. Geiler 1995,943. 
Seee section 107 of the US Copyright Act The list is understood as an open, non-exclusive 
enumeration. . 
Thee factors provide guidance for the application of the 'equitable rule of reason' which fair use 
represents.. Cf. Sony Corp. of America v. Universal City Studios, Inc., 464 U.S. 417 (1984), IV B. 
Additionall  factors may be taken into account Cf. Leval 1990,1125-1130. 
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thee author. Certain elements of the fair use doctrine inevitably call to mind the 
criteriaa of the three-step test. The fourth fair use factor, for instance, deals with the 
effectt of the use upon the potential market for the copyrighted work. The second 
criterionn of the three-step test, similarly, inhibits copyright limitations from coming 
intoo conflict with a normal exploitation of the work. These similarities already 
suggestt that, to a certain extent, the same questions will arise in the course of the 
interpretationn of the three-step test which are also begged by the fair use doctrine. 
Thee latter, however, has a much longer tradition than the three-step test and 
operatess against the backdrop of a wealth of experience for which established case 
laww gives evidence.578 Hence, one might be tempted to solve the problems arising in 
connectionn with the three-step test with an eye to the fair use doctrine. 

Inn this regard, however, it is necessary to proceed with the utmost caution 
because,, functionally, the three-step test exerts control over the fair use doctrine and 
nott vice versa. As a matter of fact, the question whether or not the fair use doctrine 
compliess with the three-step test is under dispute.579 The consultation of material 
concerningg the fair use doctrine, therefore, must be conducted in a way which does 
nott anticipate the final decision on the question of its compliance with the three-
stepp test Material concerning fair use can neither be qualified nor treated as a 
supplementaryy means of interpretation. It may simply be used to enrich the 
discussionn of the three-step test, thereby functioning as an element of comparative 
law.. When applied in this sense, references to the fair use doctrine, indeed, will 
provee to be conducive to placing the problems raised by the three-step test in a 
broaderr context and enhancing the knowledge of possible solutions. The function of 
thee fair use doctrine within the following interpretative analysis, thus, is reduced to 
aa reservoir of ideas. In this way, advantage may be taken of the long history of fair 
usee without curtailing the regulatory potential of the three-step test 

4.1.2.64.1.2.6 THE LANGUAGE SnvATioN 

Thee use of the languages in which the treaties containing the three-step test have 
beenn authenticated must be clarified. The interpretation of provisions of the latest of 
thesee treaties, the WTPO Copyright Treaty, may be based on one of the six UN 
languages.. In article 24(1) WCT, Arabic, Chinese, English, French, Russian and 
Spanishh are all declared equally authentic. The number of authentic texts decreases 
whenn turning to the TRTPs Agreement The text of the WTO Agreement ends with 
thee following passage: 'DONE at Marrakesh this fifteenth day of April one 
thousandd nine hundred and ninety-four, in a single copy, in the English, French and 
Spanishh languages, each text being authentic.' As the TRIPs Agreement constitutes 

Thee development of the fair  use doctrine is often traced back to the year  1841. Ct Haiper  &  Row v. 
Nationn Enterprises, 471 U.S. 539 (1985), ffl  A. 
Doubtt  has been cast upon the compliance of fair  use with the three-step test, for  instance, by Cohen 
Jehoramm 2001b, 808 and Bomkamm 2002,21-22. 
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annexx IC to the WTO Agreement, the same rule applies to its provisions. When 
lookingg for an authentic text of article 13 TRIPs, therefore, the English, French or 
Spanishh version of TRIPs may be consulted. The Berne Convention, traditionally, 
hass been authenticated solely in French. Under the 1948 Brussels Act, however, the 
situationn changed and a further authentic text was afforded in English.580 The actual 
Pariss Act of the Berne Conventionn still mirrors this development. In article 37(1 )(a) 
thereof,, it is stated that the authentic texts of the Convention are to be in French and 
English.. In the case of 'differences of opinion', however, the French text prevails 
pursuantt to article 37(1 )(c). Ultimately, preference must therefore be given to the 
Frenchh version of the Convention.581 

Nonetheless,, the subsequent interpretation of the three-step test will take the 
Englishh and not the French text as a starting point This decision is rooted in the fact 
thatt the English text, just like the French, is authentic and thus authoritative in all 
treatiess embodying the three-step test. The specific advantage of the English text 
overr the French becomes evident when recalling the circumstances of the adoption 
off  the three-step test at the 1967 Stockholm Conference. Initially, the wording of 
thee rule which now constitutes the three-step test was proposed by the UK 
delegation.5822 Hence, its origin can be said to lie in the sphere of the British 
tradition.. Not surprisingly, it was feared at the 1967 Stockholm Conference that 
certainn elements of the three-step test may be 'too typically British to be easily 
understoodd by judges in continental countries'.583 On account of these findings, it 
cann be assumed that the English language is best suited for expressing accurately 
whatt is meant by the three-step test The deliberations in Main Committee I of the 
Stockholmm Conference testify to the difficulties which, for instance, were posed by 
thee translation of the term 'unreasonably prejudice' into French.584 It is thus 
advisablee to begin by interpreting the English text As the French text, at least in the 
contextt of the Berne Convention, is accorded the privilege to reign supreme in case 
off  divergence, it is necessary to embark on a comparison of the outcome of the 
analysiss based on the English text with the French text to see if any discrepancies 
emerge.. Only if no interpretation can be found that fits readily with both texts, the 
meaningg which results from the French version, ultimately, must be favoured.585 In 
thee course of the subsequent interpretative analysis, the French text will accordingly 
bee borne in mind. If it departs from the English text, possible ways of reconciling 
thee French version with the meaning arising from the English text will be examined. 
Thee case that all efforts undertaken to reconcile both texts are doomed to failure 
doess not arise in connection with the three-step test 

Cf.. Ricketson 1987,132-133. 
Seee article 33(1) of the Vienna Convention on die Law of Treaties. 
Seee Doc. S/13, Records 1967,629(630). Cf. die description in subsection 3.1.2. 
Seee the statement of the Dutch delegate, Minutes of Main Committee L Records 1967, 858. 
Cf.. the discussion in Main Committee L Records 1967,883-88S. 
Cf.. the approach taken by Ricketson 1987,133. 
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4.1.33 THE CIRCLE OF RELEVANT LIMITATION S 

Itt is indispensable to clarify the terminology that will be used subsequently. In the 
coursee of the interpretative analysis, a reference will frequently be made to the 
'limitations'' controlled by the three-step test586 As a general principle, it is to be 
enunciatedd here that the circle of relevant limitations must be determined on the 
basiss of the framework set out in international copyright law. Otherwise, national 
legislationn could circumvent the three-step test by simply not granting an exclusive 
rightright in a specific area covered by the three-step test. 

Iff  member state A of the Berne Union, for instance, exempts sound and visual 
recordingss from the reproductionn right, this exclusion falls under the three-step test 
off  article 9(2) BC. In A's domestic copyright law, the exclusion may not be laid 
downn in a provision labelled 'limitation', but directly follow from the way in which 
thee reproduction right is defined. Nevertheless, the three-step test is applicable. The 
labell  used at the national level is not decisive. Otherwise, the three-step test could 
bee bypassed easily by drawing the conceptual contours of a right restrictively 
insteadd of granting a broad right first and imposing certain limitations afterwards. 
Thee legislative technique, however, does not affect international obligations. Hence, 
alll  depends necessarily on the international framework. Article 9(3) BC makes plain 
thatt 'any sound or visual recording shall be considered as a reproduction for the 
purposess of this Convention'. Recordings of this kind are thus covered by the 
generall  right of reproduction recognised in article 9(1) BC. As this form of 
reproductionn is withheld from the authors in A, the right of reproduction, as granted 
inn A, is limited when compared with the international framework. This limitation in 
thee sense of international copyright law is to be judged in the light of article 9(2) 
BCC because article 9(2) sets forth the rules governing limitations on the 
reproductionn right of article 9(1) BC.5*7 

Thee same rule applies to a case of a less theoretical nature: member state B of the 
Bernee Union, which is also a contracting party to the WIPO Copyright Treaty, 
definess the right of reproduction so as to exclude transient and incidental temporary 
actss of reproduction, such as caching. Arguably, this exclusion from protection runs 
counterr to article 9(1) BC which encompasses a work's reproduction 'in any 
mannerr or form'. At the 1996 WIPO Diplomatic Conference finally adopting the 
WTPOO 'Internet' Treaties, this kind of temporary reproduction was under dispute.588 

Too solve the problem, an agreed statement accompanying article 1(4) WCT was 
adoptedd which reads as follows: 

'Thee reproduction right, as set out in Article 9 of the Berne Convention, and 
thee exceptions permitted thereunder, fully apply in the digital environment, in 

Seee as to the use of the tenn 'limitation ' the introductor y remarks made in section 2.2. 
Additionally ,, the limitatio n is subjected to article 13 TRTPs and 10(2) WCT. Cf. subsections 3.2.2, 
3.3.22 and 4.2.2. 
Cf.. Ricketson 1999,84-85; Fitzpatrick 2000,219; Hugenholtz 2000b, 487. 
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particularr to the use of works in digital form. It is understood that the storage 
off  a protected work in digital form in an electronic medium constitutes a 
reproductionn within the meaning of Article 9 of the Berne Convention.'589 

Iff  this language is understood to indicate that temporary acts of reproduction, as 
excludedd from protection in B, are covered by article 9(1) BC,590 the definition of 
thee reproduction right in B would thus fall short of the right of reproduction 
recognisedd internationally. Viewed through the prism of international obligations, 
B'ss definition would thus have to be qualified as a national limitation imposed on 
thee right of reproduction, as granted internationally. It would accordingly be subject 
too the three-step test of article 9(2) BC591 - irrespective of the fact that B does not 
usee the label 'limitation', but simply defines the reproduction right more 
restrictivelyy in national law than at the international level. 

Thee shape of international copyright law may also render the three-step test 
inapplicablee to national limitations: state C, a contracting party to the WIPO 
Copyrightt Treaty, provides for an exclusive right of authorising any communication 
off  a work. In the section of C's copyright act dealing with limitations, a work's 
communicationn to a private circle of persons is exempted'. This national limitation is 
nott subject to the three-step test of article 10(1) WCT because article 8 WCT only 
conferss on authors the right of communication to the public. By granting a broader 
exclusivee right, C goes beyond its international obligations. From the perspective of 
internationall  copyright law, the exemption of communications to a private circle 
merelyy brings C's copyright act into line with the protection granted internationally. 
Althoughh the relevant provision is labelled 'limitation' in domestic law, it does not 
falll  under the three-step test of article 10(1) WCT. 

Ann interesting question arises in this context as to certain provisions excluding 
protection.. Article 2(4) BC affords countries of the Berne Union the opportunity to 
determinee 'the protection to be granted to official texts of a legislative, 
administrativee and legal nature, and to official translations of such texts'. Pursuant 
too article 2(8) BC, the protection of the Convention 'shall not apply to news of the 
dayy or to miscellaneous facts having the character of mere items of press 
information'.. Article 2bis(l) allows countries of the Union to exclude, wholly or in 
part,, 'political speeches and speeches delivered in the course of legal proceedings' 
fromm the circle of protected works. Ricketson argues that these permitted exclusions 
fromm protection should be subjected to the three-step test.592 His analysis of the 
impactt of article 13 TRIPs on the quoted provisions, however, shows the 
considerablee difficulty of applying the test to these cases. He himself notes with 
regardd to article 2(4) BC that the provision 'contains a commonsense recognition of 

Seee WIPO Doc. CRNR/DC/96. Cf. Ricketson 2003, 56-60. 
Thee European Copyright Directive 2001/29/EC, for instance, approaches the problem in this way. 
Seee articles 2 and 5(1) of the Directive. Cf., however, Hugenholtz 2000b, 487-489. 
Additionally,, article 13 TRIPs and 10(2) WCT must be observed. Cf. subsections 3.2.2,3.3.2,4.2.2. 
Cf.. Ricketson 1999,81-82. 
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[significant]]  national differences, and it is therefore difficult to see how Article 13 
TRIPs,, with its reference to "legitimate interests", can be given a meaningful 
operationn with respect to such a provision'.593 In fact, this result is not surprising. 
Thee three-step test is devised so as to be applied to limitations but not to instances 
wheree protection may be denied altogether. Articles 2(4), 2(8) and 2bis(l) BC 
furtherr delineate the protection granted by the Berne Convention. They exclude 
certainn areas just as article 8 WCT excludes private communications. The three-step 
test,, therefore, does not affect articles 2(4), 2(8) and 2bis(l) BC.594 

Theree is substantial reason to believe that inconsistencies within the international 
copyrightt system come to the fore when the three-step test is applied to the non-
voluntaryy licences permitted under articles llbis(2) and 13(1) BC. Whereas the 
broadd article llbis(2) BC, for instance, generally allows national legislation to 
determinee the conditions under which the rights of article llbis(l) BC may be 
exercised,, the three-step test offers the possibility to introduce a compulsory licence 
regimee only in certain special cases and on the condition that no conflict with a 
normall  exploitation arises.595 These two extra hurdles to be passed are not unlikely 
too curtail article 1 lbis(2) BC which only makes it a condition that the moral rights 
off  the author are observed and equitable remuneration is paid. The three-step test, 
thuss has the potential for impacting deeply on the freedom national authorities 
explicitlyy enjoy pursuant to article 1 lbis(2). 

Nevertheless,, not only Ricketson but also Reinbothe/von Lewinski and Ficsor 
speakk up for the subjection of Berne non-voluntary licences to the three-step test596 

Thiss position can be supported by the fact that it was pointed out in respect of 
articlee 1 lbis(2) BC at the 1928 Rome Conference that 'a country must not make use 
off  the possibility of introducing such limitations unless the need for them has been 
shownn by the country's own experience'.597 This language seems to indicate that 
articlee 1 lbis{2) was perceived as a limitation rather than as part of the definition of 
thee rights in article 1 lbis(l) BC. As the wording of the three-step tests of article 13 
TRIPss and of article 10(2) WCT,598 moreover, suggests a broad ambit of operation, 
itt appears not unreasonable to conclude that article 1 lbis(2) is subject to the three-
stepp test The same is true as regards article 13(1) BC. The remaining cases, namely 
articless 2bis(2\ 10(1) and (2), 10to(l) and (2), UbisQ) BC and the so-called 
'minorr reservations doctrine', are unproblematic. They constitute limitations on 
exclusivee rights in the sense of the three-step test 

Seee Ricketson 1999,81. 
Theoretically,, article 13 TRIPs and 10(2) WCT could be applied to these provisions. Cf. subsections 
3.2.2,33.22 and 4.2.2. 
Seee the explanations given in subsections 3.1.2,3.13.1,3.13.5 and 4.5.4.4. 
Seee Ricketson 1999,82; Reinbothe/von Lewinski 2002,130-131; Ficsor  2002a, 257. 
Seee Records of the 1928 Rome Conference, 183. The translation from the original French document 
iss taken from Ficsor  2002a, 273. Cf. Ricketson 1987,523. 
Thesee three-step tests may be applied to limitation s permitted in the Berne Convention. Cf. 
subsectionss 3.2.2,33.2 and 4.2.2. 
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4.22 Two Different Functions 

Ass the scope of the three-step test has constantly been broadened in die course of its 
developmentt in international copyright law, two distinct functions have evolved 
whichh must be distinguished to enable an accurate interpretative analysis. Initially, 
thee scope of the three-step test, laid down in article 9(2) BC, was confined to the 
generall  right of reproduction. In this connection, the three-step test controls national 
limitationss directly. In the context of the TRIPs Agreement and the WIPO 
Copyrightt Treaty, it functions in the same way when applied to those exclusive 
rightsrights which are newly granted in these treaties. Article 13 TRIPs and article 10 
WCT,, however, also concern limitations on the traditional exclusive rights 
recognisedd in the Berne Convention.599 In the context of these rights, the three-step 
testt serves as a means to scrutinise more thoroughly limitations that have been 
adoptedd by national legislators. Even though they may already comply with the 
specificc conditions set forth in the Convention, the three criteria of the test must 
alsoo be fulfilled. Thus, the three-step test constitutes an additional safeguard.600 

Hence,, two different functions are assigned to the three-step test. Firstly, it exerts 
directt control over limitations within the realm of certain exclusive rights. 
Secondly,, it serves as an additional control mechanism for limitations that are 
imposedd on the rights granted in the Berne Convention. Both functions will be 
analysedd in more detail in the two following subsections. In subsection 4.2.1, those 
circumstancess will be examined in which the three-step test directly controls 
nationall  limitations. In subsection 4.2.2, the framework set out for functioning as an 
additionall  safeguard will be explored. 

4.2.11 CONTROLLING LIMITATION S DIRECTLY 

Thee direct control of national limitations is the original function of the three-step 
test.. At the 1967 Stockholm Conference, the three-step test was enshrined in article 
9(2)) BC Therefore, the predominant function of the test was initially the control of 
alreadyy existing and potentially long-standing limitations in the field of the right of 
reproductionn that had originally been drafted by national legislators without any 
orientationn by the three criteria of the test. Distilling a general modus operandi from 
diee way in which the three-step test is applied in article 9(2), the following general 
regulatoryy scheme comes to the fore: 
(a)) imposition of a national limitation on an internationally recognised exclusive 

right; ; 
(b)) direct application of the three-step test of international copyright law. 

Thiss is clearly stated in article 10(2) WCT. The same conclusion, however, must be drawn in die 
contextt of article 13 TRIPs when read against die backdrop of article 20 BC. Cf. section 3.3. 
Seee subsections 3.2.2 and 3.3. Cf. Cohen Jehoram 1995,127 and 2001a, 384. 
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Articlee 13 TRIPs and article 10(1) WCT function in the outlined way with regard 
too the rights newly granted under the corresponding international treaty. This means 
thatt national legislators wishing to impose limitations must merely ensure 
compliancee with the three-step test. The latter constitutes the sole constraint placed 
byy international copyright law. Naturally, the situation arising in practice may 
nuancee the outlined general rule. This can already be seen when examining article 
9(2)) BC, the only function of which is to directly control limitations on the right of 
reproduction.. In this connection, other provisions of the Berne Convention must 
alsoo be factored into the equation. Limitations on the reproduction right are not only 
underr control of the three-step test laid down in article 9(2), but also of articles 10, 
lObis,lObis, 1 Ibis and 13 BC. In these provisions, rules are set out for national limitations 
concerningg diverse issues, such as quotations, illustrations for teaching, press 
privilegess and ephemeral recordings.601 In the report on the work of Main 
Committeee I of the 1967 Stockholm Conference, articles 10, lObis, llbis and 13 
havee been qualified as 'special exceptions'.602 The report explicitly invokes the 
maximm lex specialis legi generali derogat to illuminate their relationship to the 
three-stepp test of article 9(2). The latter must be perceived as a general clause which 
givess way to the surrounding, more specific provisions. National legislators who 
wantt to set limits to the right of reproduction set out in article 9(1) must first of all 
observee articles 10, lObis, llbis and 13. Only if the limitation does not fall under 
onee of these special provisions is the three-step test of article 9(2) directly 
applicablee and functions in the outlined way as a direct control mechanism.603 

Similarr difficulties are not posed by article 13 TRIPs. With regard to the rental 
rights,rights, for which the TRIPs Agreement provides, article 13 also functions as a direct 
controll  mechanism, just like article 9(2) BC. These rights are accorded to the 
authorss of computer programs and cinematographic works in article 11 TRIPs. 
Moreover,, it is arguable that, pursuant to article 14(4) TRIPs, a further rental right 
iss given to authors whose work has been recorded on a phonogram. In article 14(4), 
itt is stated that the 'provisions of Article 11 in respect of computer programs shall 
applyy mutatis mutandis to producers of phonograms and any other right holders in 
phonograms'.. According to this argument, the circle of 'other right holders in 
phonograms'' includes the aforementioned group of authors, consisting, for instance, 
off  composers and writers of lyrics.604 These rental rights were introduced into 
internationall  copyright law in TRIPs. They are accordingly beyond the system of 
thee Berne Convention altogether. Hence, the various provisions of the Convention 
concerningg exemptions from exclusive rights are inapplicable. What remains is 
articlee 13 TRIPs - the norm which deals with limitations in the TRIPs Agreement 

Pursuantt  to article 9(3) BC, any sound or  visual recording constitutes a reproduction for  the 
purposess of die Berne Convention. 
Seee Records 1967,1134. 
Inn practice, courts have not always strictly observed die line drawn between article 9(2) BC on the 
onee hand and articles 10, lObis, 1 Ibis Ibis and 13 BC on the odier. Cf. subsection 4.4.3. 
Cf.. Gervais 1998,99-100; Katzenberger  1995,466; Reinbothe 1992,711. 
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itself.. The three-step test, thus, must be used in this context to control potential 
nationall  limitations directly. It is the only constraint placed on national 
legislation.605 5 

Inn article 10 WCT, a separate paragraph is dedicated to each function of the 
three-stepp test. For the actual inquiry, only article 10(1) which refers to the rights 
conferredd by the WCT is of interest In the field of these rights, the three-step test of 
articlee 10(1) WCT, as me sole provision of the WCT dealing with limitations, forms 
thee only control mechanism and applies directly to potential national limitations. In 
thee context of the distribution right of article 6(1) WCT,606 the operation of the 
three-stepp test is affected by the flexible rules for the exhaustion of the distribution 
rightright set out in article 6(2) WCT. Nevertheless, it is appropriate to subject potential 
limitationss to the direct control of the three-step test As the right of distribution is 
closelyy linked with the right of reproduction, it is advisable to harmonise the 
conditionss for limitations.607 The rental rights of article 7(1) are in substance 
identicall  to those of the TRIPs Agreement608 To subject potential national 
limitationss to the three-step test in the WCT, accordingly, does not change the 
situationn but merely reiterates the rules set forth in TRIPs. 

Thee most important field of application of article 10(1) WCT, thus, is the right of 
communicationn to the public. As delineated in article 8 WCT, this exclusive right 
appearss universal in scope. It covers numerous more specific provisions of the 
Bernee Convention. Not surprisingly, it was deemed necessary to clarify that the 
generall  right of communication to the public of article 8 WCT is granted without 
prejudicee to articles ll(l)(ii) , llfcfs(l)(i ) and (ii), HterUXü), 14(l)(ii) as well as 
I4bis(l)I4bis(l) BC. The fact that article 8 WCT is interlaced with the enumerated 
provisionss of the Berne Convention, also touches upon the ambit of operation of 
articlee 10(1) WCT. Insofar as a segment of the general right of communication to 
thee public is concerned which is also recognised in the Berne Convention, the 
speciall  provisions of the Convention dealing with limitations on these segments 
mustt necessarily be taken into account The free utilisation of a work for teaching 
underr the conditions of article 10(2) BC, the press privileges of article lObis BC, 
andd the regulations for the exercise of broadcasting and related rights and for 
ephemerall  recordings pursuant to article llbis(2) and (3), are of particular 
importancee in this connection. As regards the order of application, it must be 
assumedd that the specific norms of the Berne Convention, due to their speciality, 

Cf.Gervaisl998,91. . 
Thesee exclusive rights can be qualified as new insofar as the Berne Convention does not provide for 
aa right of distribution for all categories of works, but only for cinematographic works. See article 
14(lXi)) and 14bis(l) BC. Cf. Hcsor 1997,209 and 212. 
Thee European Copyright Directive 2001/29/EC illustrates die close relationship between the 
reproductionn and uSe distribution right, in particular, witii regard to limitations. Pursuant to article 
5(4)) of die Directive, die member states may provide for die same limitations in die field of die right 
off  distribution 'to die extent justified by die purpose of die aumorised act of reproduction'. 
Cf.. Hcsor 1997,218; Kerever 1998,11-12. 
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precedee the general criteria of the three-step test Therefore, a constellation arises 
whichh corresponds to the situation in the field of the reproduction right of article 9 
BC:: article 10(1) WCT is only directly applicable and functions as a direct control 
mechanismm if no special provisions of the Berne Convention concerning limitations 
aree relevant 

Thee three-step test of article 10(1) WCT is nonetheless far from being deprived 
off  any practical importance because the general right of communication to the 
public,, granted in article 8 WCT, includes the making available of works to the 
publicc 'in such a way that members of the public may access these works from a 
placee and at a time individually chosen by them'. This right of making available 
governss the on-demand transmission of works on the internet and is accordingly of 
cruciall  importance in the digital environment609 As it was granted in the WIPO 
Copyrightt Treaty, no special provisions of the Berne Convention are applicable. 
Thee three-step test of article 10(1) WCT, thus, is the sole and direct control 
mechanismm which sets limits to potential national limitations.610 When considering 
thee whole spectrum of instances in which the three-step test may directly be applied 
too national limitations, the direct control of limitations on the right of making works 
availablee on-line (article 8 WCT), besides the examination of exemptions from the 
rightright of reproduction (article 9(1) BC), can even be qualified as the most important 
aspectss of the direct control function of the three-step test 

4.2.22 SERVING AS AN ADDITIONAL SAFEGUARD 

Thee additional safeguard function emerged in the course of the three-step test's 
developmentt in international copyright law.611 It is a feature of article 13 TRIPs and 
articlee 10(2) WCT concerning the exclusive rights of the Berne Convention. When 
aa limitation on these rights already complies with the prerequisites set forth in the 
Conventionn itself, the three-step test must additionally be observed. This modus 
operandioperandi leads to the following sequence: 
(a)) imposition of a national limitation on an internationally recognised exclusive 

right; right; 
(b)) compliance with relevant special provisions of the Berne Convention; 
(c)) additional application of the three-step test of international copyright law. 

Inn article 10(2) WCT, the additional safeguard function is directly given expression: 

'Contractingg Parties shall, when applying the Berne Convention, confine any 
limitationss of or exceptions to rights provided for therein to certain special 
casess that do not conflict with a normal exploitation of the work and do not 
unreasonablyy prejudice the legitimate interests of the author.' 

Cf.. die explanations given by Ficsor  1997, 207-212. 
Cf.. Kerever  1998,9; Reinbotbe/v. Lewinski 2002,128-129. 
Cff  . the overview given in chapter  3. 
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Thus,, the application of those provisions of the Berne Convention which allow 
thee adoption of limitations is additionally subjected to the three-step test612 Article 
133 TRIPs is also furnished with the additional safeguard function. With regard to 
thee rights granted authors in the Berne Convention, article 13 does not serve as an 
alternativee basis for the imposition of limitations besides the specific norms of the 
Conventionn itself. This conclusion is to be drawn on account of article 20 BC.6'3 

Instead,, article 13 must be used exactly like article 10(2) WCT. 
Thee canon of limitations countenanced by the Berne Convention614 commences 

inn article 2bis{2) with the reproduction, broadcasting and communication to the 
publicc of lectures, addresses and similar works. In article 9(2), the three-step test re-
enterss the picture. In this case, the control of the three-step test is consequently 
doubledd Article 10(1) BC allows the use of works for making quotations. If articles 
fromm newspapers or periodicals are concerned, these quotations may also take the 
formm of press summaries. The utilisation of works in publications, broadcasts or 
recordingss for teaching purposes is regulated in article 10(2) BC. Article lObis 
establishess certain press privileges. Paragraph 1 provides for the reproduction, 
broadcastingg or communication to the public of articles or broadcasts on current 
economic,, political or religious topics. Paragraph 2 deals with the reproduction and 
makingg available to the public of works seen or heard in the course of the reporting 
off  current events. The exercise of the broadcasting and related rights granted in 
articlee llbis(l) can be subjected to conditions which are to be determined by 
nationall  legislation pursuant to article 1 lbis(2). A right to equitable remuneration is 
guaranteedd in this context. Ephemeral recordings made by broadcasting 
organisations,, and possibly preserved in official archives, may be exempted by 
virtuee of article llbis(3). Finally, article 13(1) allows for compulsory licences with 
regardd to the recording of musical works. Besides these limitations which are laid 
downn in the text of the Berne Convention, implied exemptions must be taken into 
account.. The so-called 'minor reservations doctrine', for instance, has explicitly 
beenn considered in connection with the three-step test in the preparatory work for 
thee later WIPO Copyright Treaty.615 Further implied exemptions can be found in the 
fieldd of the translation right recognised in article 8 BC. Whereas it appears safe to 
assumee that limitations on the right of reproduction, such as articles 2bis(2), 9(2), 
10(1)) and (2) and 10Ws(l) and (2), are also applicable to the translation right of 
articlee 8 in conformity with fair practice, the situation is contested and unclear as 
regardss articles llbis and 13.616 

Cf.. section 3.3 ; Reinbothe/v. Lewinski 2002,130-132. 
Cf.. subsection 3.2.2 ; Ficsor 2002a, 302-303. 
Cf.. Ricketson 1987,477-537 for a detailed description of these limitations. 
Seee die basic proposal for substantive provisions of the later WCT, WIPO Doc. CRNR/ DC/4, §§ 
12.06-12.08.. Cf. subsection 3.1.1 for a more detailed discussion of die 'minor reservations doctrine'. 
Thee report on die work of Main Committee I of die 1967 Stockholm Conference reflects the 
difficul tt situation in die field of die translation right. See Records 1967, 1165. Cf. die explanations 
givenn by Desbois/Francon/Kerever 1976,207-209; Ricketson 1987,537-542. 
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Consideringg this extensive set of permissible limitations with, at least partially, 
quitee detailed provisions, one is inevitably left to wonder why the three-step test 
shouldd additionally be invoked, and what its ambit of operation may be. Against the 
backdropp of the substantial changes which digital technology brings about, the 
explanationn comes to mind that potential extensions of the enumerated traditional 
limitationss in the digital environment shall be curbed. The basic proposal for 
substantivee provisions of the later WIPO Copyright Treaty seems to support this 
assumption.. Therein, it is stated that, 'in the digital environment, formally "minor 
reservations""  may in reality undermine important aspects of protection*.617 The final 
outcomee of the 1996 WIPO Diplomatic Conference, however, again obscures the 
taskk of the three-step test. With regard to article 10(2) WCT, the following agreed 
statementt has been adopted: 

'Itt is also understood that Article 10(2) neither reduces nor extends the scope 
off  applicability of the limitations and exceptions permitted by the Berne 
Convention.'618 8 

Ass already pointed out, this statement is of particular importance, as it forms part 
off  the context in which article 10(2) is placed. It also affects article 13 TRIPs.619 

Thus,, it weighs heavily that the additional safeguard function, pursuant to the 
agreedd statement, is not intended to modify the scope of the traditional provisions of 
thee Berne Convention. This has the corollary that the impact of the three-step test 
onn the traditional set of Berne limitations must necessarily be quite limited. 
Otherwise,, there would inevitably be a contradiction between the agreed statement 
andd the operation of articles 10(2) WCT and 13 TRIPs.620 

Althoughh die additional safeguard function is far from making the three-step test 
aa powerful control instrument, it has nonetheless some merit which shall not be 
concealed.. In a study prepared by the International Bureau of WIPO, dealing with 
thee impact of article 13 TRIPs on the Berne system of permissible limitations, it is 
statedd that 

'nonee of the limitations and exceptions permitted by the Berne Convention 
should,, if correctly applied, conflict with a normal exploitation and none of 
themm should, if correctly applied, prejudice unreasonably the legitimate 
interestss of the right holder. Thus, generally and normally, there is no conflict 
betweenn the Berne Convention and the TRIPs Agreement as far as exceptions 
andd limitations to the exclusive rights are concerned.'621 

Seee WIPO Doc. CRNR/DC/4, § 12.08. 
Seee WTPO Doc. CRNR/DC/96. 
Cf.. subsection 4.1.2.2. 
Cf.. Ricketson 1999,90. 
Seee WIPO publication number  464 (E), 'Implication s of the TRIPs Agreement on Treaties 
Administeredd by WIPO' , Geneva: WIPO 1996, 22-23. 
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Thee study points out the possibility to conceive of the three-step test as a 
yardstickk for the correct application of the Berne Convention. This notion 
correspondss to the qualification of the three-step test as a materialisation of the 
standardd of protection reached in the Berne Convention.622 When understood in this 
sense,, the additional safeguard function can help to clarify the scope of those 
provisionss of the Convention, the open wording of which offers a gateway for the 
criteriaa of the three-step test623 In article 10(1) BC, for instance, quotations from a 
workk are permitted 'provided that their making is compatible with fair practice'. 
Similarly,, article 10(2) BC allows the utilisation of works for teaching purposes 
'providedd such utilisation is compatible with fair practice'. These rules referring to 
'fairr practice' can be concretised with the help of the three-step test In particular, 
thee prohibition of an unreasonable prejudice to the author's legitimate interests may 
servee as a useful basis for the necessary balancing of interests. A similar field of 
applicationn is opened by the implied limitations of the Berne system. The 
conceptuall  contours of the so-called 'minor reservations doctrine', for instance, 
mayy be drawn more precisely with the help of the three-step test. 

Thee possibility to consult die three-step test in order to clarify certain provisions 
off  the Berne Convention has inclined commentators to speak of the additional 
safeguardd function as a mere interpretation tool.624 Although this qualification, in 
principle,, appears correct because the three-step test is barred from extending or 
reducingg the scope of Berne provisions by the agreed statement which accompanies 
articlee 10(2) WCT, it may nevertheless be misleading. It obscures the fact that a real 
accumulationn of conditions takes place in cases where the wording of the Berne 
provisionss may be concretised by the three-step test. The three criteria of the test 
mustt then be observed just like the conditions set out in the relevant provision of 
thee Berne Convention itself and, therefore, are more than a mere interpretation tool. 

Inn general, it is to be noted that the flexible three-step test constitutes an 
importantt counterpart of the out-dated edifice of permissible limitations erected in 
diee Berne Convention. It is not unlikely that its abstract criteria will yield precious 
cluess for die adaptation of limitations to die digital environment, and that it will be 
invokedd for exactly diat reason by courts and legislators alike - irrespective of the 
conservativee agreed statement concerning article 10(2) WCT tiiat was made in the 
WIPOO Copyright Treaty.625 

Cf.. Reinbothe 1992,711; Reinbothe/v. Lewinski 2002, 134. 
Cf.. Ricketson 1987,491-492; Ficsor 2002a, 262 and 269. 
Cf.. Reinbothe 2000,264; Ficsor 2002a, 519. 
Nott surprisingly, Ricketson 1999,90, suggests that the agreed statement could be regarded 'as being 
limitedd to those exceptions and limitations presently allowed and applied by national laws under die 
Bernee Convention \ 

622 2 

623 3 

624 4 

625 5 
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4.33 The System of the Three Criteri a 

Thee three-step test sets forth three abstract criteria. As a general rule, limitations are 
allowedd in certain special cases (criterion 1). This rule is delineated by the two 
subsequentt criteria determining that there may neither be a conflict with a normal 
exploitationn of the work (criterion 2) nor an unreasonable prejudice to the legitimate 
interestss of the author (criterion 3). Viewed from a structural perspective, the three-
stepp test therefore consists of a basic rule (criterion 1) and two conditions delimiting 
itss scope (criteria 2 and 3).620 The wording of article 9(2) BC gives evidence of this 
structurall  edifice. The basic rule restricting limitations to certain special cases is 
laidd down in the main clause, followed by the two remaining conditions: 

'...permitt the reproduction of such works in certain special cases, provided 
thatthat such reproduction does not conflict with a normal exploitation of the 
workk and does not unreasonably prejudice the legitimate interests of the 
author.'627 7 

Articlee 13 TRIPs displays the same structure. The two substantial provisions of 
criteriaa 2 and 3 appear in a relative clause which is directly related to the 'certain 
speciall  cases' of criterion 1: '. ..confine limitations or exceptions to exclusive rights 
too certain special cases which do not conflict [...] and do not unreasonably 
prejudice...'6288 The same is true for the three-step tests embodied in article 10 
WCT:: 'in certain special cases that do not conflict.. .,629 

Thee three criteria of the test have always been understood to be cumulative.630 

Thee report on the work of Main Committee I of the 1967 Stockholm Conference 
alreadyy reflects this understanding.631 That limitations have to meet all three criteria 
too be considered permissible, can also be derived from the wording of the three-step 
testt itself. The basic rule of criterion 1 is laid down in the main clause and 
inescapable.. The two conditions delimiting its scope are linked together with the 
conjunctionn 'and'. In the following subsections, the regulatory system which is 
establishedd by the three criteria will be examined in more detail. In subsection 4.3.1, 
thee importance which may be attached to the basic rule of criterion 1 (certain 
speciall  cases) will be discussed. In the following subsection 4.3.2, the relationship 
betweenn criterion 2 (no conflict with a normal exploitation) and criterion 3 (no 
unreasonablee prejudice to legitimate interests) will be analysed. Finally, in 
subsectionn 4.3.3, a survey of the system of the three-step test will be conducted. 

Cf.. Koever  1975,331; du Bois 1997,3. 
Seee article 9(2) BC (emphasis added). 
Seee article 13 TRIPs (emphasis added). 
Seee die two paragraphs of article 10 WCT (emphasis added). 
Cf.. C. Masouyé 1981, § 9.6; Ricketson 1987, 482; Gervais 1998, 90; Reinbotbc/v. Lewinski 2002, 
124. . 
Seee Records 1967,1145-1146. 

125 5 



CHAFTER4 4 

4.3.11 THE BASK RULE 

Thee specific structure of the three-step test has given rise to the question whether 
thee general rule of criterion 1, that limitations must be certain special cases, can be 
qualifiedd as one of the substantial 'tests' of the so called three-step test.632 While 
Ricketsonn treats the 'three distinct conditions' of article 9(2) BC equally in the 
coursee of his interpretative analysis,633 early comments on article 9(2) BC do not 
lendd much weight to the restriction of limitations to certain special cases or simply 
ignoree criterion 1 and speak of two conditions, thereby referring to criteria 2 (no 
conflictt with a normal exploitation) and 3 (no unreasonable prejudice to legitimate 
interests).6344 In this vein, Gervais merely spoke of 'two tests contained' in article 13 
TRIPss in 1998, thereby addressing criterion 2 and criterion 3.635 He did not explain 
thiss reduction to a two-step test with the specific background to article 13 TRIPs. 
Onn the contrary, he based his interpretation on article 9(2) BC.636 Indeed, this line of 
reasoningg calls to mind a certain passage of the report on the work of Main 
Committeee I of the 1967 Stockholm Conference: 

'Thee Committee also adopted a proposal by the Drafting Committee that the 
secondsecond condition should be placed before the first, as this would afford a more 
logicall  order for the interpretation of the rule. If it is considered that 
reproductionn conflicts with the normal exploitation of the work, reproduction 
iss not permitted at all. If it is considered that reproduction does not conflict 
withh the normal exploitation of the work, the next step would be to consider 
whetherr it does not unreasonably prejudice the legitimate interests of the 
author.. Only if such is not the case would it be possible in certain special 
casess to introduce a compulsory license, or to provide for use without 
payment.'637 7 

Thiss explication of the mode of operation of article 9(2) BC underlines the 
importancee of criteria 2 and 3 whereas the basic rule that limitations must be certain 
speciall  cases is merely mentioned in passing. Moreover, the Committee refers to 
criteriaa 2 and 3 as the first and the second condition of the three-step test.638 

Irot zz 1986,120 and 122, for  instance, explicitly addresses this issue. 
Seee Ricketson 1987,482-485. 
Cf.. Kerever  1975,331; Kerever  1976,189; Desbois 1967, 25; Desbois/Ftancon/Kerever  1976, 205; 
Nordeinann/Vliiek/Heitr oo 1977,80. 
Seee Gervais 1998, 90. However, see also Gervais 2003, 145-146, where he distinguishes different 
approachess which seems to indicate that he departed from the position taken earlier. The exclusion 
off  criterion 1 from the circle of relevant tests may be deemed appropriate in the context of the 
Europeann Copyright Directive 2001/29/EC. Cf. Dreier  2002, 35; Bomkamm 2002, 43. See 
subsectionn 5 J. 1.2. 
Seee Gervais 1998,90. 
Seee Report on the Work of Main Committee I, Records 1967,1145-1146 (emphasis added). 
Thee Chairman of Main Committee I, Ulmer, also referred to these two criteri a as 'the conditions 
restrictingg the right of reproduction'. See Minutes of Main Committee L Records 1967,885. 
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Nonetheless,, it is unlikely that Main Committee I did not regard the restriction of 
permissiblee limitations to certain special cases as one of the substantial conditions 
off  the three-step test Firstly, die fact that it included this criterion in the three-step 
testt weighs heavily against diis assumption. Undoubtedly, it would have been 
possiblee to devise article 9(2) BC so as to avoid mention of die restriction to certain 
speciall  cases. The wording of die three-step test, as the primary source of 
interpretation,6399 thus, does not support die conclusion that the circle of relevant 
testss is solely constituted by criteria 2 and 3.640 

Secondly,, die foregoing structural analysis contradicts this finding. It has already 
beenn pointed out that the restriction to certain special cases represents a general rule 
withinn the system of die diree criteria. The conceptual contours of this rule are 
drawnn more precisely by die subsequent criteria establishing further conditions. The 
wordingg of article 9(2) BC mirrors tiiis structure by placing criterion 2 (no conflict 
withh a normal exploitation) and criterion 3 (no unreasonable prejudice to legitimate 
interests)) into a subordinate clause starting with 'provided tiiat'. Therefore, it makes 
sensee tiiat Main Committee I addressed criteria 2 and 3 as die first and second 
condition.. They are indeed the two conditions which delineate die basic rule set out 
inn die main sentence.641 Owing to its general nature, Main Committee I probably 
conceivedd of die necessity to confine limitations to certain special cases as a matter 
off  course, die specific importance of which need not be stressed expressly in die 
reportt on its work. This, however, hardly justifies the exclusion of criterion 1 from 
diee circle of relevant 'tests'. On die contrary, tiiere is substantial reason to observe 
nott only die conditions delineating a certain rule of a general nature but also die 
basicc rule itself. Hence it follows that, in line witil Ricketson's approach, all diree 
criteriaa of die diree-step test must be deemed relevant 'tests' deserving the same 
interpretativee effort.642 

4.3.22 THE Two CONDITIONS 

Thee above-quoted passage, taken from die report on die work of Main Committee I 
off  die 1967 Stockholm Conference, gives rise to a further question concerning die 
relationshipp between criterion 2 (conflict widi a normal exploitation) and criterion 3 
(unreasonablee prejudice to legitimate interests). These two building blocks of die 
diree-stepp test bom serve die purpose of delineating die basic rule of criterion 1 

Seee section 4.1. 
Cf.. Frotz 1986,122. 
Thee comments made by C. Masooyé 1981, § 9.6, clearly reflects this understanding. He pointe out 
thee basic role that limitation s are only permitted in certain special cases. Subsequently, he explains 
matt  the freedom which national legislation enjoys pursuant to mis ruk (limitation s in certain special 
casess instead of no limitation s at all) is restricted by two conditions. 
Cf.. WTO Panel - Copyright 2000, 31-69; Collovè 1979, 127 and 131-133; Ricketson 1987, 482-
485;;  Frotz 1986, 122-125; dn Bois 1997,3-4; Reinbothe/v. Lewinski 2002,121-122; Ficsor  2002a, 
516. . 
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moree precisely. Nonetheless, Main Committee I was of the opinion that they would 
havee to be arranged in a certain sequence to 'afford a more logical order for the 
interpretationn of the rule'.643 In the initial draft of article 9(2) BC, criterion 3 
precededd criterion 2. The reproduction of works should be permitted 'in certain 
speciall  cases, provided that such reproduction does not unreasonably prejudice the 
legitimatee interests of the author and does not conflict with a normal 
exploitation'.6444 The considerations which finally led to the reversion of these 
elementss are of particular interest for an inquiry into their relation to one another. 
Thee initiative to restructure the draft came from the chairman of Main Committee I, 
Ulmer.. He asserted that 'the first essential was that the normal exploitation of the 
workk should be safeguarded, and the question of prejudicing the legitimate interests 
off  the author was only a secondary one'.645 From his point of view, the second step, 
whichh inhibits copyright limitations from conflicting with a normal exploitation, 
obviouslyy constitutes a centre of gravity within the subsystem of the two conditions 
delimitingg the basic rule of criterion l.646 

Duee to the formulation chosen in the report on the work of Main Committee I, it 
iss not entirely clear which practical consequences the Committee inferred from the 
reversionn of the two conditions delimiting criterion 1. The beginning of the relevant 
passage,, explaining the mode of operation of the three-step test, has already been 
citedd above. The Committee elaborates that reproduction is not permitted at all if it 
conflictss with a normal exploitation of the work. In the absence of such a conflict, 
thee last criterion of the test would have to be taken into consideration. Accordingly, 
itt must be examined whether the reproduction in question unreasonably prejudices 
thee legitimate interests of the author. The Committee finally concluded that 

'onlyy if such is not the case would it be possible in certain special cases to 
introducee a compulsory license, or to provide for use without payment'.647 

Thiss statement, when read independently, allows the introduction of a 
compulsoryy licence only in the absence of an unreasonable prejudice. The payment 
off  equitable remuneration would accordingly not prevent a limitation from being 
foundd to unreasonably prejudice the legitimate interests of the author. By contrast, 
thee payment of equitable remuneration may not be factored into the equation at all 
whenn determining whether or not a limitation causes an unreasonable prejudice. 
Thee clarity of this statement, however, is obscured by the subsequent practical 
examplee given in the report on the work of Main Committee I which deals with 
photocopyingg for various purposes. The Committee explains: 

Reportt on the Work of Main Committee I, Records 1967,1145. 
Seee Document S/109, Records 1967,696. 
Seee Minutes of Main Committee I, Records 1967,885. 
Cf.. Desbois/Francon/Kerever 1976, 205. 
Seee Report on the Work of Main Committee I, Records 1967,1145. 
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'Iff  it implies a rather large number of copies for use in industrial undertakings, 
itt may not unreasonably prejudice the legitimate interests of the author, 
providedd that, according to national legislation, an equitable remuneration is 
paid'648 8 

Thiss example obviously nuances the foregoing statement In accordance with the 
practicall  example, the payment of equitable remuneration has a mitigating effect on 
thee finding of an unreasonable prejudice. There is no unreasonable prejudice 
becausee equitable remuneration is paid. Pursuant to the foregoing statement, by 
contrast,, the absence of an unreasonable prejudice is a prerequisite for the 
introductionn of a compulsory licence regime. A compulsory licence would thus be 
impossiblee if the reproduction, when assessed without considering the remuneration 
paid,, unreasonably prejudices the legitimate interests of the author. 

Inn commentary literature, it has been doubted whether article 9(2) BC allows the 
introductionn of compulsory licences at all. Desbois, Francon and Kéréver regard the 
possibilityy to provide for compulsory licences as an unjustified interpolation into 
articlee 9(2). They reduce the possible outcome of the test procedure to either the 
permissionn or prohibition of the reproduction in question.649 This view cannot be 
endorsedd for various reasons. First of all, it can be gathered from the background to 
articlee 9(2) that a compromise solution lies at the core of the introduction of the 
three-stepp test into the Berne Convention. It served as a basis for the reconciliation 
off  the contrary opinions expressed by the members of the Berne Union.650 The 
possibilityy to provide for compulsory licences forms an indispensable part of this 
compromise.. In the course of the deliberations of Main Committee I, it was pointed 
outt in Main Committee I that 'the countries of the Union were, however, entitled to 
introducee a compulsory license in some cases, as was done by the German 
legislationn which the Delegation of India had mentioned'.651 Not surprisingly, 
commentatorss commonly agree with the report on the work of Main Committee I 
andd accept the possibility of introducing a compulsory licence.652 The rigid 
approachh of Desbois, Francon and Kéréver cannot be followed 

Thiss line of reasoning leads back to the question begged by the unclear report on 
thee work of Main Committee I. Does the payment of equitable remuneration 
influencee the finding of an unreasonable prejudice? An affirmative answer would 
broadenn the ambit of operation of limitations. To illustrate this result, it might be 
assumedd that a certain national limitation unreasonably prejudices the legitimate 
interestss of the author. For this reason, the national legislator decides to mitigate the 
corrosivee effect of the limitation and provides for the payment of equitable 

Seee Report on the Woik of Main Committee L Records 1967,1145-1146. 
Seee Desbois/Francon/Kerever  1976,207. 
Seee subsection 3.1.2. Cf. Desbois/Francon/Kerever  1976, 204-205. Rkketson 1987,480-481. 
Seee Minutes of Main Committee I, Records 1967,884. Cf. Ulmer  1969,17, and subsection 3.13.5. 
Cf.. Kerever  1976, 191; C. Masouyé 1981, f 9.8; Frotz 1986, 128; Ricketson 1987, 484; du Bois 
1997,4-5;;  Gervais 1998, 89-90; Reinbothe/v. Lewinski 2002,127. 
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remuneration.. If this payment of equitable remuneration can be taken into account 
whenn inquiring into an unreasonable prejudice to the legitimate interests of the 
authorr (criterion 3), the limitation can potentially fulfi l the third criterion under the 
neww circumstances. If not, the payment of equitable remuneration does not change 
anything.. It is irrelevant to the determination of an unreasonable prejudice. Thus, 
thee limitation would still be incapable of passing the third test. 

Apparently,, the drafters of the three-step test agreed on the first alternative. The 
decisionn on whether a limitation causes an unreasonable prejudice should be 
influencedd by the payment of equitable remuneration. The Minutes of Main 
Committeee I clearly point in this direction. Ulmer, the chairman of the Committee, 
enunciatedd in the course of the deliberations that 'in the case of photocopies made 
byy industrial firms, it could be assumed that there would be no "unreasonable" 
prejudicee to die legitimate interests of the author if the national legislation 
stipulatedd that adequate remuneration should be paid'.653 This statement did not 
provokee any disagreement. Hence, the practical example given in the final report on 
thee work of Main Committee I seems to reflect the opinion of the Committee 
correctly:: a certain reproduction 'may not unreasonably prejudice the legitimate 
interestss of the author, provided that, according to national legislation, an equitable 
remunerationn is paid'.654 The statement which precedes the practical example in the 
reportt and points in die opposite direction gives the false impression that no 
allowancee should be made for the payment of equitable remuneration. It can be 
understoodd to merely underscore that national legislation may either provide for a 
compulsoryy licence or for use without payment. Therefore, me payment of equitable 
remunerationn is relevant to die third criterion.655 

Thiss conclusion defines the relationship between criterion 2 (no conflict with a 
normall  exploitation) and criterion 3 (no unreasonable prejudice to legitimate 
interests).. To understand its impact on die subsystem of these two conditions 
delimitingg the basic rule of criterion 1, a last insight must be taken into account: the 
paymentt of equitable remuneration has never been considered capable of averting 
diee finding that a limitation conflicts with a normal exploitation.656 Solely with 
regardd to an unreasonable prejudice to legitimate interests, die influence of die 
paymentt of equitable remuneration was discussed at die 1967 Stockholm 
Conferencee and declared permissible in die final report: 

Seee Minutes of Main Committee I Records 1967,883. Cf. Ulmer  1969,17. 
Seee Report on the Work of Main Committee I, Records 1967,1145-1146. 
Cf.. Ricketson 1987, 484-485; du Bois 1997, 4-5; C. Masooyé 1981, § 9.8. Switzerland took the 
samee view in the context of the WTO Panel Report on section 110(5) of die US Copyright Act See 
WTOO Panel - Copyright 2000,244. 
Compulsoryy licences have always been regarded as impossible in die context of the second criterion . 
Cf.. C. Masouyé 1981, § 9.7. Discussing private copying, P. Masouyé 1982, 86-87, nevertheless 
favourss die payment of equitable remuneration instead of the prohibitio n of private copying even 
thoughh he sees a conflict with a normal exploitation. Thereby, however, it has to be taken into 
accountt  that he pursues die objective to introduce private copying as a new exploitation mode as a 
responsee to market failure. Cf. in addition Kerever  1975,331. 

130 0 



THEE INTERPRETATIO N OF THE THREE CRITERI A 

'I ff  [photocopying for  various purposes] consists of producing a very large 
numberr  of copies, it may not be permitted, as it conflicts with a normal 
exploitation.exploitation. If it implies a rather  large number  of copies for  use in industrial 
undertakings,, it may not unreasonably prejudice the legitimate interests of the 
author,author, provided that, according to national legislation, an equitable 
remunerationremuneration is paid:™ 

Thus,, if a conflict with a normal exploitation arises, this is automatically an end 
off  the matter. The limitatio n cannot pass the three-step test and is impermissible -
regardlesss of whether  or  not equitable remuneration is paid. Only an unreasonable 
prejudicee to legitimate interests may be prevented by the payment of equitable 
remuneration.6588 Against this background, it becomes understandable why Main 
Committeee I placed the prohibitio n of a conflict with a normal exploitation before 
thee condition that legitimate interests of the author  may not be unreasonably 
prejudiced.. Indeed, this reversion of the two conditions affords 'a more logical 
orderr  for  the interpretation of the rule' , as the Committee points out in the report on 
itss work.639 If a conflict with a normal exploitation arises, the limitatio n is inevitably 
doomedd to failure. It does not comply with the three-step test and cannot be 
permitted.. The test procedure, automatically, comes to an end. Thus, it is logical to 
examinee first whether  or  not a limitatio n conflicts with a normal exploitation 
(criterionn 2) before turnin g to the question of whether  an unreasonable prejudice to 
legitimatee interests is caused (criterion 3).660 

4.3.33 OVERVIE W OF THE REGULATOR Y FRAMEWOR K 

Thee test's regulatory framework can be summed up as follows: 

Criterio nn 1: basic rule: limitation s must be certain special cases 
Criterio nn 2: first condition delimiting the basic rule: 

noo conflict with a normal exploitation -
compulsoryy licences impossible 

Criterio nn 3: second condition delimiting the basic rule: 
noo unreasonable prejudice to legitimate interests -
compulsoryy licences possible 

Seee Report on the Woik of Main Committee L Records 1967,1145-1146 (emphasis added). 
Thiss conclusion is undisputed in academic literature. See Ricketson 1987,484: 'ft also seems clear 
fromm the Report of Main Committee I that "unreasonable prejudice to the legitimate interests of the 
author""  may be avoided by the payment of remuneration under  a compulsory licence (although this 
wouldd not, of course, "cure"  a use that conflicted with the normal exploitation of the work - by 
definition,, the receipt of royalties under  a compulsory licence could not be regarded as part of the 
normall  exploitation of a work).'  Cf. Ricketson 1999,70; C. Masouyé 1981, 58-59; du Bois 1997, 4; 
Bomkammm 2002,46-47; Hcsor  2002a, 288. 
Seee Report on the Work of Main Committee L Records 1967,1145. 
Cf.duu Bois 1997,4-5. 

657 7 

658 8 

659 9 

660 0 

131 1 



CHAPTERR 4 

Thatt it is correct to delineate the system of the three criteria in this way can be 
substantiatedd by a teleologjcal line of argument: the three-step test is located at the 
interfacee between the authors' exclusive rights and privileged uses. Its three steps 
makee it possible to approach the core of copyright's balance in stages. The first step 
iss the furthest from the core and correspondingly of a general nature. It sets forth a 
basicc rule, the restriction to certain special cases. Copyright limitations which are 
incapablee of fulfillin g this criterion are inevitably doomed to fail. The second step 
delineatess the basic rule of criterion 1 more precisely: a conflict with a normal 
exploitationn is not permissible. This criterion is located halfway to the core. At this 
stage,, no additional instruments for the reconciliation of the interests of authors and 
users,, like the payment of equitable remuneration, are necessary. Limitations which 
faill  to meet this condition cannot be countenanced at all. The third step, however, is 
thee closest to the core. The wording of this condition contains elements that can be 
appliedd for the exact calibration of copyright's balance. The prejudice has to be 
'unreasonable'' and the interests of the author 'legitimate'. In this situation, where 
thee divergent interests of copyright law finally meet, the possibility to provide for 
thee payment of equitable remuneration is indispensable. It serves as a means to 
establishh a balance between the interests at stake. Without the help of this adjusting 
tool,, it might be impossible to deal with certain constellations challenging 
copyright'ss balance. In particular, this is true in times of upheavals within the 
copyrightt system caused, for instance, by technical developments. The mere 
decisionn between permission and prohibition of limitations is then too imprecise. 

Onn this basis, a final comment on the relationship between the two conditions 
delimitingg the scope of criterion 1 can be made. Within the subsystem of the two 
conditions,, the first one which forbids a conflict with a normal exploitation is often 
perceivedd as kingpin.661 This understanding seems to be rooted in statements made 
att the 1967 Stockholm Conference. As already mentioned, the chairman of Main 
Committeee I, Ulmer, referred to the question of prejudicing the legitimate interests 
off  the author as a 'secondary' essential of the three-step test whereas he qualified 
thee prohibition of a conflict with a normal exploitation as 'first essential'.662 

However,, it is wrong to deduce any kind of hierarchy between these two conditions 
fromm this statement which merely assigns a subordinate role to the prohibition of an 
unreasonablee prejudice to the author's legitimate interests.663 As already elaborated, 
thiss last criterion is the closest to the core of copyright's balance. The divergent 
interestss of authors and users must ultimately be reconciled with its help. As a 
successs in safeguarding copyright's balance thus finally depends on criterion 3, this 
lastt criterion, if any, is the kingpin of the three-step test.664 

Cf.,, for instance, Desbois/Francon/Kerever 1976, 205. 
Cf.. Minutes of Main Committee I, Records 1967,885. 
Nevertheless,, the second step of the test is often brought into focus when applying the three-step 
testt Cf. Desbois/Francon/Kerever 1976, 205. Ricketson 1987, 482 states clearly: 'As to the second 
andd third conditions, the second is the more important' 
Cf.. Heide 1999,106-107. 
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Ultimately,, the system of the three criteria can be described as follows: the basic 
rulee that limitations must be certain special cases and the further condition that they 
mayy not conflict with a normal exploitation of the work serve as a gateway to the 
coree of copyright's balance.665 Copyright limitations, when assessed in the light of 
thesee two criteria, can be prohibited or passed to the following step. In particular, 
thee payment of equitable remuneration has no influence on the decision whether or 
nott a limitation conflicts with a normal exploitation. The last criterion, that the 
legitimatee interests of the author may not be unreasonably prejudiced, lies at the 
coree of copyright's balance. Solely tiiose exemptions from exclusive rights reach 
thiss stage of the test procedure which already fulfi l criteria 1 and 2. Thus, only the 
'hardd nuts to crack', challenging the balance in copyright law, remain. Accordingly, 
compulsoryy licensing as an additional measure besides the mere permission or 
prohibitionn of a limitation is offered as an additional possibility. Furnished with this 
additionall  instrument, criterion 3 allows the final balancing of the interests at stake. 

4.44 Certain Special Cases 

Inn article 9(2) BC, the basic rule of the three-step test finds expression in the 
followingg wording: 'It shall be a matter for legislation in the countries of the Union 
too permit the reproduction of such works in certain special cases...' Similarly, 
articlee 10(1) WCT permits 'to provide for limitations of or exceptions to the rights 
grantedd to authors [...] in certain special cases'. In article 13 TRIPs, it is stated: 
'Memberss shall confine limitations or exceptions to exclusive rights to certain 
speciall  cases.. .'666 In article 10(2) WCT, die same language is used. 

Inn die following subsections, die meaning of the restriction of limitations to 
certainn special cases will be examined in order to develop an appropriate test 
procedure.. Subsection 4.4.1 deals widi certainty, subsection 4.4.2 with speciality. In 
subsectionn 4.4.3, it will be discussed which impact the resulting test procedure has 
onn internationally recognised limitations set out in the Berne Convention. In the 
ensuingg subsection 4.4.4, certain types of national limitations, namely personal use 
privilegess and open norms, like the US fair use doctrine, will be scrutinised in the 
lightt of the developed test procedure. 

4.4.11 CERTAINTY 

Thee prerequisite that there must be something special about limitations is central to 
thee first criterion. However, it also comprises the word 'certain'. Limitations are 
onlyy allowed in 'certain special cases'. Therefore, the first question is what die 

Cf.. Collova 1979,133. 
Thee existing differences in the wording of article 9(2) BC ('permit [...] in certain special cases') and 
articl ee 13 TRIPs ('confine [...] to certain special cases') do not indicate that there are any 
differencess in die meaning of criterion 1. Cf. Heide 1999,105. 
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wordd 'certain' means in this context and how it influences the test procedure. One 
off  its ordinary meanings is 'determined, fixed, settled; not variable or 
fluctuating'.fluctuating'.667667 Associating legal certainty with the word 'certain', it can be posited 
onn this basis that a limitation must be clearly defined The WTO Panel reporting on 
sectionn 110(5) of the US Copyright Act took this position. It elaborated that the 
termm 'certain' means that 'an exception or limitation in national legislation must be 
clearlyy defined'.668 The evolution of the three-step test in international copyright 
givess evidence of several attempts to make a clear definition a separate prerequisite. 
Thee draft provision which later became article 13 TRIPs originally contained the 
formulaa that limitations should be confined to 'clearly and carefully defined special 
cases'.6699 Prior to the 19% WIPO Diplomatic Conference, the view that limitations 
shouldd be restricted to 'precisely defined special cases' was again taken by 
governmentall  experts.670 

However,, the term 'clearly defined' never made its way to the three-step test. 
Thee latter allows limitations in 'certain special cases' instead of insisting on 'clearly 
definedd special cases'. For this reason, doubt must be cast upon the assumption that 
thee term 'certain' was really inserted to underline the necessity of an exact and 
precisee definition. The word 'certain' also refers to something 'of positive yet 
restrictedd (or of positive even if restricted) quantity, amount, or degree'.671 Certain 
cases,, therefore, could simply mean 'some definitely, some at least, a restricted or 
limitedd number of672 cases. The French text of the Berne Convention, which is to 
prevaill  in the context of the Berne Convention,673 clearly indicates that the drafters 
off  the three-step test, indeed, had this meaning of the term 'certain' in mind. 
Whereass the English text speaks of 'certain special cases', the expression 'certains 
cascas spéciaux' is used in the French text instead of cas certains et spéciaux. The 
wordd order of the French text shows that the word 'certain' was not understood to 
carryy a further substantial prerequisite besides the claim for speciality. On the 
contrary,, it appears safe to assume that the word 'certain' was inserted because the 
drafterss of the three-step test bore in mind a number of limitations which existed at 
thee national level at the time of the Stockholm Conference.674 Hence, the expression 
'certainn special cases' can be equated with the formula 'some special cases'. 

Seee the Oxford English Dictionary. 
Seee WTO Panel - Copyright 2000, § 6.108. 
Thiss language was proposed by the US. See GATT Doc. MTN.GNG/NG11/W770, 6. In the course 
off  farther deliberations it has gradually been approximated to the wording of article 9(2) BC. Cf. 
subsectionn 3.2.1. 
Seee Experts on the Printedd Word 1988,63. Cf. subsection 3.3.1. 
Seee the Oxford English Dictionary. 
Cf.. the Oxford English Dictionary. 
Seee article 37(lXc) BC. Cf. subsection 4.1.2.6. 
Inn the course of the preparatory work for the Stockholm Conference, the 1965 Committee of 
Governmentall  Experts, indeed, took die view that 'the main difficulty was to find a formula which 
wouldd allow of exceptions, bearing in mind the exceptions already existing in many domestic laws'. 
Seee Doc. S/l, Records 1967,113 (emphasis added). See the overview given in subsection 3.1.3. 
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Thiss analysis of the wording does not deny the necessity of a clear definition 
altogether.. By contrast, it is to be posited that a clear dividing line between different 
limitationss must be drawn. Privileged 'special cases' must be distinguishable from 
eachh other to become discernible as 'some special cases'. Hence, an incalculable, 
shapelesss provision exempting a wide variety of uses would not be allowed The 
commentss on article 9(2) BC made by Ricketson point in this direction. He states 
thatt 'a broad kind of exemption would not be justified'.675 In this vein, the 
prerequisitee that a clear definition is necessary can be upheld. However, it is to be 
notedd that it is nuanced by the insight that the formula 'certain special cases' simply 
meansmeans 'some special cases'. This analysis of the wording deprives the requirement 
off  a clear definition of the rigidity which would result from the opposite postulation 
thatt 'certain special cases' means 'determined, fixed, settled; not variable or 
fluctuating'6766 special cases. 

Too illustrate the potential harm flowing from the latter, rigid approach, certain 
commentss on the three-step test can be brought to the fore which have been made in 
literature.. Reinbothe and von Lewinski, for instance, elaborate in line with 
Ricketsonn that 'national law has to contain sufficient specifications, which identify 
thee cases to be exempted from the rights. Unspecified wholesale limitations or 
exceptionss are not permitted'.677 However, they hasten to add that, 'in essence, 
exceptionss have to be well defined and to be of limited application*.678 Similarly, 
Ficsorr states that 'the use to be covered must be specific - precisely and narrowly 
determined'.6799 Apparently, these commentators strive for an alignment of 
internationall  copyright law with the continental European dogma of restrictively 
delineatedd exceptions.680 The formula that 'exceptions have to be well defined and 
too be of limited application'681 as well as the statement that exempted uses 'must be 
specificc - precisely and narrowly determined'682 point in this direction. 

Suchh an interpretation, however, can scarcely be deemed appropriate in the 
contextt of the three-step test. Being loath to make allowance for the characteristics 
off  both legal traditions of copyright law is anything but conducive to interpreting a 
provisionn which serves the proper adjustment of copyright's balance at the 
internationall  level. If the requirement of a clear definition were to be understood in 
thee sense of the civil law approach, open-ended norms evolving from the Anglo-
Americann copyright system would automatically be rendered incapable of 
surmountingg the first hurdle of the three-step test. Espousing this result would 

Seee Ricketson 1987,482. In the context of article 13 TRJPs, this view has been endorsed by Ficsor 
2002b,, 129. 
Seee the Oxford English Dictionary. 
Seee Reinbothe/von Lewinski 2002,124. 
Seee Reinbothe/von Lewinski 2002,124. 
Seee Ficsor 2002a, 516. 
Cf.. subsection 2.1. 
Seee Reinbothe/von Lewinski 2002,124. 
Seee Ficsor 2002a, 516. 
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inevitablyy lead to the suppression of the specific way in which the common law 
systemm sets limits to the exclusive rights of authors. 

Thee specific merit of the nuanced approach resulting from the insight that 
'certainn special cases' simply means 'some special cases' lies in the fact that it 
thwartss plans to misuse the three-step test as a means to intersperse international 
copyrightt law with questionable continental European dogmata. It shows instead 
thatt the espousal of a clear definition has its limits. A 'determined, fixed, settled; 
nott variable or fluctuating'683 set of special cases is not required. The exempted 
speciall  cases must merely be distinguishable from each other to become discernible 
ass 'some special cases'. Arguably, the task to draw this dividing line between 
speciall  cases need not necessarily be fulfilled by national legislation but may also 
bee left to the courts. Besides the mere wording of a limitation, the influence which 
diee courts have on the definition of a limitation's scope can therefore be taken into 
account.. Within die realm of die Anglo-American copyright tradition, established 
casee law can accordingly be of influence as regards open-ended limitations. 

Att the international level, this practice has become widespread. In respect of the 
expressionn 'prescribed by law' set out in article 10(2) of the European Convention 
onn Human Rights, the European Court of Human Rights, for instance, elaborated: 

'Itt would clearly be contrary to the intention of die drafters of die Convention 
too hold tiiat a restriction imposed by virtue of die common law is not 
"prescribedd by law" on die sole ground tiiat it is not enunciated in legislation: 
tiiistiiis  would [...] strike at die very roots of [a common-law] State's legal 
system.'684 4 

Inn die opinion of die Court, two requirements must be met to secure a sufficient 
degreee of legal certainty. Legal rules must firstly be adequately accessible and 
secondlyy be formulated witii sufficient precision so that die consequences which a 
givenn action entail become foreseeable.685 Witii an eye to rules evolving from die 
commonn law, die Court adds: 

'Thosee consequences need not be foreseeable with absolute certainty: 
experiencee shows tins to be unattainable. Again, whilst certainty is highly 
desirable,, it may bring in its train excessive rigidity and the law must be able 
too keep pace with changing circumstances. Accordingly, many laws are 
inevitablyy couched in terms which, to a greater or lesser extent, are vague and 
whosee interpretation and application are questions of practice.'686 

Thee WTO Panel reporting on Section 110(5) of die US Copyright Act similarly 
concededd after emphasising die necessity of a clear definition: 

Seee the Oxford English Dictionary. 
Seee the Sunday Times case, E.C.H.R. Judgement of April 26,1979, Series A No. 30, §47. 
Seee the Sunday Times case, E.C.H.R. Judgement of April 26,1979, Series A No. 30, §49. 
Seee the Sunday Times case, E.C.H.R. Judgement of April 26,1979, Series A No. 30, §49. 
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'However,, there is no need to identify explicitly each and every possible 
situationn to which the exception could apply, provided that the scope of the 
exceptionn is known and particularised. This guarantees a sufficient degree of 
legall  certainty.'687 

Embracingg these findings, the following conclusions can be drawn: the 
expressionn 'certain special cases' can be equated with the formula 'some special 
cases'.. National copyright limitations must accordingly be distinguishable from 
eachh other. An incalculable, shapeless provision exempting a wide variety of 
differentt uses is impermissible. Instead, privileged special cases must be known and 
particularisedd so that it becomes foreseeable whether or not a given use of a work is 
subjectedd to the authors' control. The task of making privileged special cases 
distinguishablee need not necessarily be accomplished by national legislation, but 
mayy also be left to the courts. Hence, copyright limitations need not be precisely 
andd narrowly defined in the sense of copyright's civil law tradition. 

4.4.22 SPECIALITY 

AA 'special case' can be understood to be 'of such a kind as to exceed or excel in 
somee way that which is usual or common; exceptional in character, quality, or 
degree'.6888 Thus, two distinct boundary lines come to the fore.689 Firstly, it can be 
understoodd to require that a limitation has 'an individual, particular, or limited 
application,, object, or intention; affecting or concerning a single person, thing, 
circumstance'.6900 This is the quantitative aspect of speciality. It requires that a 
limitationn has a limited scope so that it enables only a limited number of privileged 
uses.. Secondly, the term 'special' refers to the state of being 'marked off from 
otherss of the kind by some distinguishing qualities or features; having a distinct or 
individuall  character'.691 This is the qualitative aspect of speciality which refers to a 
distinctive,, exceptional objective.692 In this vein, it can be positedd that a sufficiently 
strongg justification must be given for a limitation. 

Inn the ensuing subsections, the question must be asked how these two distinct 
aspectss of speciality - the quantitative and the qualitative connotation - can be 
appliedd so as to establish a suitable test procedure. To lay groundwork for an 
appropriatee response, some remarks of a general nature will be made first in the 
followingg subsection 4.4.2.1. Subsequently, the concept will be discussed in 
subsectionn 4.4.2.2 which has been developed by the WTO Panel reporting on 
sectionn 110(5) of the US Copyright Act The Panel laid an emphasis on the 

Seee WTO Panel - Copyright 2000, § 6.108. Cf. Hugenholtz 20004 200. 
Seee the Oxford English Dictionary. 
Cf.. Getvais 2003,146. 
Cf.. the Oxford English Dictionary. 
Cf.. the Oxford English Dictionary. 
Cf.. WTO Panel - Copyright 2000, § 6.109; Ricketson 1987,482; Lucas 2001,430. 

137 7 



CHAPTER4 4 

quantitativee connotation of the word 'special'. It will be seen that this approach 
mustt be rejected for various reasons. A qualitative concept which is suitable for 
identifyingg special cases will be developed in subsection 4.4.2.3. The resulting 
definitionn of special cases in the sense of the three-step test will be given in 
subsectionn 4.4.2.4. To establish the qualitative test procedure, reference will be 
madee to the 'legitimate interests of the author' to which the third criterion of the 
three-stepp test refers. Therefore, it is advisable to clarify the relationship between 
thee first and the third criterion in the final subsection 4.4.2.5. 

4.4.2.14.4.2.1 ASSESSING QUANTITATIVE AND QUALITATIVE CONSIDERATIONS 

Att the core of the quantitative aspect of speciality hes the consideration that a 
limitation,, if it has only a restrictively-delineated ambit of operation, enables merely 
aa limited number of unauthorised uses. Due to their small number, these privileged 
usess appear special when compared with the potentially countless number of normal 
usess made in the course of 'a normal exploitation of the work'.693 A corresponding 
inquiryy would have to focus on the circumstances under which the limitation in 
questionn permits the use of copyrighted material. Does the limitation allow for 
multiplee ways of application? Will it be invoked repeatedly in respect of the same 
work?? What is the impact of the limitation on different kinds of works? How many 
beneficiariess will potentially profit from the limitation? 

Responsess to these questions are inevitably doomed to vagueness and insecurity. 
Thee precise number of beneficiaries profiting from a private use privilege, for 
instance,, is hard to ascertain. The moment additional factors are taken into account, 
suchh as the various ways of using a work which the privilege exempts, and the wide 
arrayy of works which it concerns, the problems are multiplied. Further difficulties 
arisee if the quantitative element is also applied to the size of the work itself. Should 
thee question of whether a limitation permits to use the whole of a work or solely 
portionss thereof be factored into the equation as well? Must the quantity of the 
freelyy used material in relation to the work as a whole be taken into consideration? 
Shouldd a distinction be made between substantial and insubstantial portions of a 
work?? How should the line between these two categories be drawn?694 

Onn account of the outlined difficulties, it will be impossible in almost all cases to 
ascertainn the exact number of privileged uses enabled by a specific limitation. A 
concretee number or an exact percentage of uses which could be exempted without 
jeopardisingg the approval of the three-step test would thus be presented in vain. The 
regulatoryy capacity of the quantitative meaning of the term 'special' is therefore 
quitee limited. Refuge must be taken in a rough assessment of a limitation's potential 

Cf.. WTO Panel - Copyright 2000, § 6.109; Collova 1979,127; Ricketson 1987,482. 
Cf.. the US Supreme Court decision Harper & Row v. Nation Enterprises, 471 U.S. 539, section IV, 
wheree the question of die amount and substantiality of the used material was answered in the 
contextt of the fair use doctrine. See Fisher 1988, 1675-1678, for a discussion of the Court's 
considerations. . 
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forr sanctioning free uses. That such a superficial assessment constitutes a firm basis 
forr the identification of special cases is at least doubtful. 

Thee qualitative meaning of the term 'special' refers to a distinctive or 
exceptionall  objective which is pursued with the limitation in question.695 The initial 
draftt of the three-step test of article 9(2) BC indeed referred to 'specified purposes' 
insteadd of 'certain special cases'.696 The study group which prepared the material 
forr the 1967 Stockholm Conference emphasised that 'exceptions should only be 
madee for clearly specified purposes, e.g., private use, the composer's need for texts, 
thee interests of the blind'.697 Although this enumeration appears unsystematic, it 
givess evidence that qualitative considerations influenced the drafting process of the 
three-stepp test This is in line with the general framework in which the first three-
stepp test of international copyright law was enshrined The Berne Convention 
makess allowance for numerous socially valuable ends. The exemption of quotations 
ass an integral part of intellectual activity, the permission of the utilisation of works 
forr teaching purposes, press privileges promoting the free flow of information and 
reservationss for religious ceremonies may serve as examples.698 Not surprisingly, it 
wass underlined with regard to the three-step test in the preparatory work for the 
19966 WTPO Diplomatic Conference that 

'whenn a high level of protection is proposed, there is reason to balance such 
protectionn against other important values in society. Among these values are 
thee interests of education, scientific research, the need of the general public 
forr information to bee available in libraries and the interests of persons with a 
handicapp that prevents them from using ordinary sources of information.'699 

Againstt this backdrop, the specific merit of the qualitative aspect of speciality 
cann hardly be denied: in international copyright law, considerations of a qualitative 
naturee traditionally play a decisive role in the field of limitations.700 The notions 
underlyingg internationally recognised limitations, as reflected in the Berne 
Convention,, provide guidance for the development of a suitable qualitative test 
procedure.. Therefore, it appears advisable to base the identification of special cases 
onn a qualitative inquiry. This is all the more true as it can already be foreseen that a 
quantitativee test procedure is not unlikely to give rise to insoluble problems. 

Cf.. Ricketson 1987,482; Rcsor  2002b, 133; Reinbothe/von Lewinski 2002,124. 
Seee Doc. S/l, Records 1967,112. 
Seee Doc. S/l, Records 1967,112. 
Seee articles 10(1) and 10(2), lObis and 2bis(2) BC. Cf. in respect of the so-called 'minor 
reservationss doctrine*  subsection 3.1.1. 
Seee WIPO Doc. CRNR/DC/4, § 12.09. 
Tbee deliberations at the 1884-1886 diplomatic conferences which preceded the formation of the 
Bernee Convention already bear  witness to the influence of qualitative considerations. Numa Droz 
whoo presided over  the first  diplomatic conference in 1884, for  instance, reminded that 'limitation s 
onn absolute protection are dictated, rightl y in my opinion, by the public interest'. Cf. Ricketson 
1999,, 61; Cohen Jehoram 2001b, 807-808. m the WIPO 'Internet '  Treaties, considerations of this 
kindd are directly reflected in the preamble. Cf. subsection 33.2. 
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4.4.2.24.4.2.2 REJECTING THE QUANTITATIVE CONCEPT OF THE WTO PANEL 

Thee way in which the WTO Panel reporting on section 110(5) of the US Copyright 
Actt dealt with the two aspects of speciality contradicts this conclusion. The Panel 
didd not rely on qualitative considerations. Instead, it posited that 'an exception or 
limitationn should be narrow in quantitative as well as a qualitative sense. This 
suggestss a narrow scope as well as an exceptional or distinctive objective'.701 

Hence,, the starting point of the Panel is the postulation that both facets of speciality 
aree cumulative conditions. Obviously, the Panel did not fear the substantial 
problemss evolving from a quantitative examination of limitations. 

Thee way in which the Panel proceeded confirms this impression. Instead of 
preferringg qualitative considerations to circumvent the problems raised by the 
quantitativee connotation of the term 'special', the Panel did the exact opposite. It 
refusedd to judge the legitimacy of the public policy objective underlying section 
110(5)) of the US Copyright Act and rebutted the argument of the EC that the term 
'certainn special cases' requires a special purpose.702 The Panel took the view that 

'itt is difficult to reconcile the wording of Article 13 [TRIPs] with the 
propositionn that an exception or limitation must be justified in terms of a 
legitimatee public policy purpose in order to fulfil l the first condition of the 
Article'.703 3 

Thee qualitative aspect of speciality was therefore de facto ignored. Accordingly, 
thee Panel departed from its initial postulation that the two aspects of speciality must 
bee applied cumulatively by stating that 'a limitation or exception may be 
compatiblee with the first condition even if it pursues a special purpose whose 
underlyingg legitimacy in a normative sense cannot be discerned'.704 

Obviously,, the Panel eschewed the subjection of national public policy decisions 
too the qualitative aspect of speciality. In an international trade context, this refusal 
too judge the legitimacy of a nation state's policy choices may be deemed 
appropriate.7055 Too big an interference with national sovereignty certainly poses its 
ownn threat to the acceptance and efficiency of an international dispute settlement 
systemm heavily depending on voluntary compliance by participating members.706 

Thee qualitative minimum requirement which remains pursuant to the Panel's 
approach,, however, only necessitates the mere existence of any public policy and 
hass no regulatory substance. The qualitative aspect of speciality, therefore, was de 
factoo sacrificed on the altar of national sovereignty. This begs the question whether 

Seee WTOO Panel - Copyright 2000, § 6.109 (emphasis added). 
Cf.. WTO Panel - Copyright 2000, §§ 6.105 and 6.111. 
Seee WTO Panel - Copyright 2000, § 6.111. 
Seee WTOO Panel - Copyright 2000, § 6.112. Cf. Davies 2002, 282. 
Cf.. Oliver 2002,150. 
Cf.. Jackson 2000,160. 
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thee Panel, fearing to infringe too much upon national policy decisions, has not gone 
tooo far down the road of deference to national actors707 - an issue that will be dealt 
withh in more detail in the ensuing subsection. Virtually, the applied test procedure 
iss a quantitative inquiry excluding any qualitative considerations. This means that 
thee Panel had to run the risk of focusing on the problematic quantitative connotation 
off  the expression 'special cases'. 

Inn the course of the following quantitative inquiry, the Panel agreed with the EC 
thatt 'it is the scope in respect of potential users that is relevant for determining 
whetherr the coverage of the exemption is sufficiently limited to qualify as a "certain 
specialspecial case'".708 For the identification of relevant normal cases, the Panel relied on 
thee preparatory works for the 1948 Brussels Conference and concluded that 'Article 
llbis(üi)llbis(üi) of the Berne Convention (1971) was intended to provide right holders 
withh a right to authorize the use of their works in the types of establishments 
coveredd by the exemption contained in Section 1KXSXB)'.709 It failed to see 

'howw a law that exempts a major part of the users that were specifically 
intendedd to be covered by the provisions of Article llbis(l)(m) could be 
consideredd as a special case in the sense of the first condition of Article 13 of 
thee TRIPS Agreement'.710 

Whenn viewed superficially, the Panel's quantitative inquiry does not lack powers 
off  persuasion. Apparently, the Panel succeeded in solving the specific problem 
raisedd by the quantitative aspect of speciality. In the previous subsection, it was 
assumedd that it would be impossible in almost all cases to ascertain the exact 
numberr of privileged uses enabled by a specific limitation. On account of this 
assumption,, it has been concluded that the regulatory capacity of the quantitative 
connotationn of the term 'special' is quite limited, and that refuge would ultimately 
havee to be taken in a rough assessment of a limitation's potential for sanctioning 
freee uses. The Panel, by contrast, was provided with factual information on the 
beneficiariess of section 110(5)(B) which, even though the presented figures were 
estimations,, led to a clear finding. The Panel elaborated that 

'thee factual information presented to us indicates that a substantial majority of 
eatingg and drinking establishments and close to half of retail establishments 
aree covered by the exemption contained in subparagraph (B) of Section 110(5) 
off  the US Copyright Act Therefore, we conclude that the exemption does not 
qualifyy as a "certain special case" in the meaning of the first condition of 
Articlee 13.'711 

" ""  Cf. Lucas 2001,430. 
70S S 

" °° See WTO Panel - Copyright 2000, § 6.127 (emphasis in the original text). 
7099 Sec WTO Panel-Copyright 2000, §6.131. 
7100 See WTO Panel - Copyright 2000, § 6.131 (emphasis in the original text). 
7 ,11 See WTO Panel - Copyright 2000, § 6.133. See also §§ 6.118-6.124. 
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Hass the Panel thus solved the problem of a quantitative inquiry convincingly? To 
answerr this question, it must be borne in mind that the Panel based its quantitative 
inquiryy on article llfcis(lXiii ) BC. It chose a small exclusive right. Using this 
restrictedd reference point, the Panel was capable of drawing the aforementioned 
conclusions.. However, it was obviously not aware of the additional difficulties 
entailedd by a reference to an individual exclusive right, as delineated at the 
internationall  level. The Beme Convention, for instance, reflects compromise 
solutionss and responses to technical developments rather than a system of exclusive 
rightsrights without areas of overlap.712 The right of cinematographic reproduction, 
enshrinedd in article 14(1) BC, for instance, coexists with the general right of 
reproductionn of article 9(1) BC although allowance is also made for the specific 
circumstancess of cinematographic reproductions in article 9(3) BC.713 The right of 
mechanicall  reproduction of musical works, initially embodied in article 13(1) BC, 
byy contrast, was abolished at the 1967 Stockholm Conference. It was asserted that it 
iss included within the general right of reproduction of article 9(1) anyway.714 If the 
referencee point of a quantitative inquiry is chosen in the way in which the Panel 
proceeded,, exemptions from cinematographic reproduction rights would have to be 
assessedd in the light of the small exclusive right granted separately in article 14(1). 
Limitationss to mechanical reproduction rights, by contrast, could be assessed in the 
lightt of the broad general right of reproduction, set out in article 9(1). The 
establishmentt of a different standard of comparison, however, appears arbitrary.715 

Ass a matter of course, it could be contended that the overlap between exclusive 
rightsrights in the field of the right of reproduction is a special case itself which does not 
justifyy deprecating the concept of the Panel altogether. However, the exclusive right 
chosenn by the Panel is anything but exempted from the outlined dilemma. As article 
88 WCT demonstrates, a general right of communication is emerging in international 
copyrightt law which already overlaps with article llbis(\)(i) and (ii) BC. 
Admittedly,, article ll&js(l)(iii ) BC itself which was used by the Panel as a 
referencee point is not covered yet. If an exemption from article llbis(l)(i)  or (ii) 
BCC is to be examined, however, a decision must be taken. Should the corresponding 
numberr (i) or (ii) of article llbis(l) be chosen as a reference point, or the general 
articlee 8 WCT instead? If preference is given to the cases listed separately in article 
llbis(l)llbis(l)  BC, a compelling argument must be presented for choosing a reference 
pointt which differs markedly in scope from article 8 WCT. The reference point for 
casess which solely fall within article 8 WCT, like the making available of a work 
online,, is obviously the broad article 8 WCT itself. The cases dealt with in article 
11 \bis(l) BC, by contrast, would have to be assessed in the light of a substantially 

Cf.. the description of the Convention's development given by Ricketson 1987,81-125. 
Cf.. Ricketson 1987,384. 
Cf.. Ricketson 1987,382. 
Cf.. Ricketson 1987,384, concluding that 'article 14(1), insofar as it refers to reproduction by means 
off  cinematography is strictly unnecessary, but that it serves a useful purpose in making the existence 
off  this right more explicit'. 
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smallerr reference point. As all these cases concern the communication of a work to 
thee public, the outlined differences appear arbitrary. Inevitably, the question would 
arisee whether article 1UHJ(1) BC would really have survived, had the WCT not 
complementedd the Berne Convention, but become part of the Convention itself, 
incorporatedd in the course of a 1996 Geneva Conference for the revision of the 
Bernee Convention.716 

Besidess the described dilemma, the quantitative approach of die Panel poses 
insuperablee difficulties if a limitation does not concern only one individual 
exclusivee right Besides the so-called 'minor reservations doctrine' which was 
invokedd as the basis of section 110(5) of the US Copyright Act,717 the Berne 
Conventionn permits limitations which are neither necessarily linked with individual 
exclusivee rights nor even shifted into line with the system of exclusive rights.71* 
Theirr mechanism rather consists of the delineation of the specific circumstances 
portrayingg the kind of use which is to be exempted. The number of exclusive rights 
involvedd might differ significantly. For instance, an exemption allowing the use of 
articless on current economic, political or religious topics, and of broadcast works of 
thee same character might touch upon the general right of reproduction (article 9(1) 
BC),, me right of broadcasting (article 1 lbis(l) BC) and the right of communication 
too the public (article llter(l)  BC) in accordance witii article 10Ws(l) BC. 
Correspondingly,, the number of potential uses empowered by such a horizontal 
limitationn would have to be assessed against die backdrop of a combination of 
exclusivee rights. How this task could ever be accomplished, is hard to imagine. 

Wouldd die Panel undertake a quantitative inquiry in die field of each individual 
rightt that is affected? And, if so, what would be die outcome? The number of 
unaudiorisedd reproductions of an article on current topics which are made by otiier 
newspaperss is not unlikely to exceed die number of reproductions made by die 
newspaperr which first published die article. Should die three-step test, therefore, 
erodee die privilege laid down in article 10Zw's(l) BC? Is the same true for 
publications,, broadcasts or sound or visual recordings of a work for teaching 
purposess which are made in accordance witii article 10(2) BC? In tins case, die 
numberr of reproductions of a poem in a school book might go beyond die number 
off  reproductions made by die original publisher. 

Thee approach of die Panel leaves die interpreter in die dark in these cases. If die 
legitimacyy of die purpose which underlies a limitation, in die aforementioned cases 
mee utilisation of a work for teaching purposes and for die information of die public, 

Att  the time of the WCTs inception, a renewed revision of the Berne Convention was out of reach. 
Thee predictions in respect of its possible outcome were anything but positive due to the fear  of 
unexpectedd and undesirable results, such as a decreased level of protection. Cf. Flcsor  1996, 79. 
Therefore,, the participants of the 1996 WIPO Diplomatic Conference, held in Geneva, focused on 
diee adoption of instruments which complement die Convention. One of the new treaties is die WIPO 
Copyrightt  Treaty. Cf. section 3.3 above. 
Seee WTO Panel - Copyright 2000, §§ 6.56-6.70 and §§ 6.92-6.%. 
Cf.. Dreier  1997,143-145, with regard to limitation s laid down in die Berne Convention. 
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aree barred from entering the picture, its speciality cannot be assessed appropriately. 
AA mere quantitative inquiry is manifestly unsuitable. In cases where a limitation 
servess socially valuable ends, the first criterion would be blinded to the crucial 
importancee of the limitation and the legitimacy of the underlying public policy 
considerations.. Instead, the limitation would probably not survive die quantitative 
scrutinyy and be rendered incapable of fulfillin g the first criterion. 

AA further objection to the quantitative approach of the Panel must be raised. On 
itss merits, the Panel divests the test's first criterion of any independent meaning. By 
relyingg on quantitative findings, the Panel reduces the meaning of the expression 
'speciall  cases' to an anticipated inquiry into a conflict with 'a normal exploitation 
off  the work'. Such an inquiry, however, is necessitated by the second criterion 
anyhow.. Not surprisingly, the Panel's conclusion that section 110(5)(B) of the US 
Copyrightt Act 'exempts a major part of the users that were specifically intended to 
bee covered by the provisions of Article llfc/s(l)(iii)* 719 seems to be a response to 
thee question whether the limitation conflicts with a normal exploitation rather than 
too the problem of speciality.720 On account of the outlined difficulties, the approach 
off  die Panel must be rejected. Instead of demonstrating how the problems of a 
quantitativee analysis can be solved, it poses numerous additional difficulties. It 
multipliess the problems in the context of the first criterion. 

4,4.2.34,4.2.3 BRINGING QUALITATIVE CONSIDERATIONS INTO FOCUS 

Ass the closer inspection of the quantitative approach of die WTO Panel has shown, 
thee quantitative connotation of the term 'special' does not constitute a firm basis for 
ann examination of limitations in die light of the first criterion.721 It is thus advisable 
too bring die qualitative connotation of the term 'special' into focus instead. In tins 
respect,, die comments which Ricketson made on article 9(2) BC can serve as a 
usefull  starting point. Besides otiier prerequisites,722 Ricketson emphasises tiiat diere 
mustt be something special about the purpose of die privileged use in question. He 
elaboratess mat 'special' here means that the purpose 'is justified by some clear 
reasonn of public policy or some other exceptional circumstance'.723 This view is 
widelyy shared. In die context of article 13 TRIPs, Ficsor follows Ricketson's 
approach.7244 Seeking to clarify the formula given by Ricketson, he underlines tiiat 
moree is necessary 

Seee WTO Panel - Copyright 2000, § 6.131 (emphasis in the original text). 
Viewedd from this perspective, it is not surprising that section 110(5)(B) also failed the second 
criterion,, as interpreted by the Panel. See WTO Panel - Copyright 2000, § 6.211. 
Cf.. Lucas 2001,430. 
Seee Ricketson 1987,482. Cf. subsection 4.4.1. 
Seee Ricketson 1987, 482. It is to be noted that Ricketson departed from this position recently. See 
Ricketsonn 2003, 22, stating that 'the preferable view is that the phrase "certain special cases" should 
nott be interpreted as requiring that there should also be some "special purpose" underlying it'. 
Seee Ficsor 2002b, 129. 
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'thann that policy makers wish to achieve any kind of political objective. There 
iss a need for a clear and sound political justification, such as freedom of 
expression,, public information, public education; it is not allowed to curtail 
author'ss rights in an arbitrary way.'725 

Similarly,, Reinbothe and von Lewinski explain in respect of article 10 WCT that 

'limitationss and exceptions should be based on a specific and sound policy 
objective.. [...] Such policy areas of concern or relevance to limitations and 
exceptionss may be public education, public security, freedom of expression, 
thee needs of disabled persons, or the like.'726 

Beforee further clarifying the qualitative standard of review on this basis, it is to 
bee emphasised that a fine line must be walked here. As already indicated in the 
previouss subsection, it can be assumed that the WTO Panel had reason to elude a 
judgementt on the legitimacy of the policy objective underlying a national 
limitation.. The international treaties governing copyright law are devised so as to 
servee as minimum standard regimes.727 National actors are not compelled to create a 
rigidlyy uniform intellectual property code. Broad discretion is particularly enjoyed 
inn the field of limitations. The possibility to impose certain restrictions on 
copyrightss allows states to strike their own unique balance between authors' rights 
andd competing cultural, social and economic interests. From the debates at the 1967 
Stockholmm Conference, it can be inferred that especially the three-step test can be 
perceivedd as an exponent of the freedom traditionally conceded to national policy 
makerss in this field.728 

WTOO panels would be ill-advised to do away with this freedom. As Croley and 
Jacksonn point out, 'inappropriate panel "activism" could well alienate members, 
thuss threatening the stability of the GATT/WTO dispute settlement procedure 
itself.7299 Drawing a line between die WTO dispute settlement mechanism and the 
practicee of the European Court of Human Rights (ECHR), Heifer stresses by the 
samee token the importance of the so-called 'margin of appreciation doctrine'.730 The 
latterr gives evidence of the ECHR's willingness to grant national decision makers a 
certainn degree of discretion. This breathing space permits the balancing of the 
protectionn of civil and political liberties against other pressing societal concerns.731 

Thee ECHR has particularly made plain that it will refrain from 'taking the place of 

Seee Hcsor  2002b, 133. The same position is taken by Ffcsor  with regard to article 10 WCT. See 
Ficsorr  2002a, 284 and 516. 
Seee Reinbothe/von Lewinski 2002,124. 
Cf.. Heifer  1998,387-388; Oliver  2002,132. See the overview given in chapter  3. 
Seee subsection 3.1.2. Cf. Heifer  1998,370-373. 
Seee Jackson 2000,160. 
Seee for  a description of die doctrine Hanis/O'BoyleAVaibrick 1995,411-414. 
Cf.. Heifer  1998,404. 
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thee competent national authorities'.732 Heifer's analysis suggests that the margin of 
appreciationn doctrine is 'an essential ingredient of the ECHR's success in 
fashioningg an effective system of adjudication'.733 

Againstt this backdrop, it can be concluded that the qualitative standard of review 
too be developed here, in any case, should not interfere too much with national 
policyy decisions. Instead, a prerogative must be given to national authorities. Heifer 
evenn contends that 'states should enjoy the most deference when they seek to strike 
aa balance between exclusive rights of authors and the rights and interests of the 
publicc and future authors in obtaining access to copyrighted works'.734 However, it 
mustt be borne in mind that the quantitative connotation of the term 'special' has 
provenn to be manifestly unsuited for identifying special cases. The remaining 
qualitativee standard of review will therefore ultimately form the sole hurdle to be 
surmountedd by national limitations when it comes to decide on compliance with the 
three-stepp test's first criterion. That the WTO Panel reporting on section 110(5) of 
thee US Copyright Act, basically, was ready to accept any public policy invoked by 
aa member state,735 can thus hardly be considered an appropriate solution. It would 
deprivee the first criterion of any regulatory potential. The standard of review 
discussedd by Croley and Jackson, by contrast, points in the right direction: 

'Soo long as a member's interpretation of the [TRTPs] Agreement is 
permissiblee - within the realm of the plausible, in some general sense -
deferencee on the part of the reviewing panels may be sensible.'736 

Whenn the necessity to justify a limitation by some clear reason of public policy is 
seenn in this light, it can be posited that the legislative decision to set limits to 
author'ss rights must be plausible considering the reasons given for the limitation's 
adoption.. The three-step test itself offers further guidance with regard to the task 
thatt national policy makers must accomplish. The third criterion of the test prohibits 
ann unreasonable prejudice to the legitimate interests of the author. If a line is drawn 
betweenn this criterion and the prerequisite that limitations must be special cases, the 
conceptuall  contours of the required policy decision can be traced more precisely: a 
legislativee process in which the legitimate interests of authors are carefully weighed 
againstt competing interests is central to securing that a limitation forms a special 
case.. To give some clear reason of public policy for a limitation, the national 
legislatorr must clearly refer to an interest which constitutes a rational basis for a 
limitationn and makes it plausible why the scales were finally tipped to the side of 
thee users. As a minimum requirement, it is thus inevitable that there exists a conflict 
off  interests. Otherwise, there is no need to enter into the weighing process at all. 

Seee Heifer 1998,402, quoting the decision Grigoriades v. Greece. 
Seee Heifer 1998,404. 
Seee Heifer 1998,432. 
Seee WTO Panel - Copyright 2000, § 6.111. 
Seee Jackson 2000,154. Cf. Oliver 2002,150. 
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Too ensure compliance with this standard of review, national legislation may 
invokee a wide variety of justifications. Considerations that are of particular 
importance,, such as the defence of fundamental rights and freedoms, and die aim to 
disseminatee information or to enhance democracy, have been discussed in chapter 
2.. Guidelines were also given at the 19% WTPO Diplomatic Conference on Certain 
Copyrightt and Neighboring Rights Questions. In the preparatory work for the 
Conference,, it is underlined with regard to the proposed three-step test that 

'whenn a high level of protection is proposed, there is reason to balance such 
protectionn against other important values in society. Among these values are 
thee interests of education, scientific research, the need of the general public 
forr information to be available in libraries and the interests of persons with a 
handicapp that prevents them from using ordinary sources of information.'737 

Inn this vein, the need 'to maintain a balance between the rights of authors and the 
largerr public interest, particularly education, research and access to information, as 
reflectedd in the Berne Convention', is expressly recognised in the preamble of the 
WTPOO Copyright Treaty. These statements show which justifications may be 
regardedd as a firm basis for limitations in the context of the three-step test 

Considerationss of intergenerational equity which are used here as a signpost for 
thee application of the three-step test,738 also provide guidance. To be able to create a 
work,, an author may depend on the possibility of building upon the works of his 
predecessors.7399 This is evident when a work is quoted or used for purposes such as 
criticismm and review, or caricature, parody and pastiche. However, in line with the 
broadd concept of intergenerational equity developed above, numerous further 
limitationss are to be taken into account as well. Privileges for private study and 
consumptivee private use, as well as for library and teaching activities also 
contributee to the realisation of intergenerational equity. They grant access to diverse 
sourcess of information.740 In this context, the legitimate interests of the author must 
bee reconciled with the specific needs of other authors who take the position of users 
underr the given circumstances.741 A limitation which is drafted so as to react 
adequatelyy to this conflict of interests can be considered a special case. 

Seee WIPO Doc. CRNR/DC/4, § 12.09. 
Seee section 2.3. 
Seee die 'Germania 3'-decision of the German Federal Constitutional Court that has been discussed 
inn subsection 2.2.1. 
Cf.. section 2.3. It is noteworthy in this context that the study group which prepared die material for 
thee 1967 Stockholm Conference emphasised that 'exceptions should only be made for  clearly 
specifiedd purposes, e.g., private use, the composer's need for  texts, the interests of the blind' . See 
Doc.. S/l, Records 1967,112. From the qualification of die 'composer's need for  texts' as a clearly 
specifiedd purpose, it may be inferred that die use of copyrighted material in the course of the 
creationn of a new work was considered a special case. 
Seee subsections 2.2.1 and 2.3. 
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Thee drafting history of article 9(2) BC and 10 WCT742 is a reservoir of further 
exampless of special cases. The original draft of article 9(2) BC explicitly permitted 
freee reproductions 'for private use' and 'for judicial or administrative purposes'.743 

Att the 1967 Stockholm Conference, no agreement on the precise delineation of 
thesee cases could be reached.744 Hence, it was finally decided to refrain from then-
explicitt enumeration. This decision, however, was not meant to indicate that the 
formerlyy listed cases are not permissible. By contrast, the conviction was expressed 
thatt the remaining abstract formula which now constitutes the three-step test would 
comprisee those cases anyhow. The UK delegation, for instance, underscored that 
thee three abstract criteria 'can take care of legitimate cases of private use and 
judiciall  and administrative purposes'.745 The question whether corresponding 
limitationss should be adopted or maintained on the national level, and how their 
scopee should be delineated was confidently left to national legislation.746 The 
exemptionn of reproductions for private use and for judicial or administrative 
purposes,, therefore, has been regarded as a special case in the sense of the three-
stepp test at the 1967 Stockholm Conference. Moreover, the general report of the 
Conferencee expressly mentions the exemption of scientific use of copyrighted 
material.. The practical example given therein with regard to article 9(2) BC refers 
too 'individual or scientific use'.747 As scientific use, thus, was chosen to explain the 
functioningg of the three-step test, it was obviously also qualified as a special case. 
Thee deliberations at the Stockholm Conference, furthermore, concerned libraries. 
Thee UK stressed that 

'thee general idea of the United Kingdom amendment was that there should be 
noo licensing in cases in which the author normally exploited the work himself. 
Withh libraries, however, a compulsory licensing system might be desirable, 
providedd that it would not prejudice the author's legitimate interests. If it did, 
thee author should be remunerated.'748 

Thiss does not mean that they are incompatible with article 13 TRIPs. In the course of the debates on 
TRIPs,, however, permissible special cases were not discussed in detail. The drafting history of 
articlee 13 TRIPs does not yield further examples that could be listed here. 
Seee Records 1967,113 (Doc. S/l). 
Seee subsection 3.1.2. 
Seee Records 1967, 630 (Doc. S/13). Cf. the observations of Greece, ibid., 689 (Doc. S/56) and 
Denmark,, ibid., 615 (Doc. S/13). See also the statement which the Danish delegate made in Main 
Committeee I, ibid., 857. 
Seee Collova 1979, 125-127, who elaborates in respect of private use: 'La disparition, dans le texte 
définitif,, de 1'expression usage privé signifie, a notre avis, que le législateur international n'a pas 
vouluu maintenir cette notion en tant que categorie dogmatique autonome. En d'autres termes, U a 
manifestéé par la 1'intention de ne pas dormer au legislateur national Vindications spécifiques et a 
préféréé laisser a ce dernier la faculté de determiner si l'usage privé peut être considéré ou non 
commee faisant partie des cas spéciaux, en lui indiquant également les limitatives a suivre.' Cf. 
Ricketsonn 1987,485-487. 
Seee report on the work of Main Committee L Records 1967,1146. 
Seee Minutes of Main Committee L Records 1967,857. 
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Ass it was the UK amendment which finally determined the wording of the three-
stepp test,749 this statement is of particular importance. The UK espoused a solution 
off  the problems raised by library activities on the basis of the third criterion of the 
three-stepp test Obviously, it was therefore convinced that limitations in favour of 
librariess are a special case in the sense of the first criterion.750 Besides the UK, the 
delegationn of Italy sought to bring the needs of libraries into focus. It envisioned 

'aa compromise solution which would involve finding a general formula [...] 
whilee making provision for certain exceptions which would allow 
reproductionn for judicial or administrative purposes and, where applicable, for 
thee internal use of libraries and record libraries and for private use'.751 

Furtherr examples of concerns forming a rational basis for limitations can be 
foundd among the circle of traditional limitations which were already known in 
1967.. The freedom of reproducing a portrait which is traditionally offered the 
portrayedd person by some members of the Berne Union752 reconciles the personality 
rightright of the portrayed person with the legitimate interest of the author in controlling 
thee reproduction of the portrait. The widespread limitation which allows the owner 
off  an artistic work the work's reproduction in a catalogue if he wishes to sell it,753 

reactss to the conflict between the author's copyright and the owner's property right 
inn the work's physical manifestation. Naturally, the circle of special cases is not 
restrictedd to the traditional limitations known in 1967. Otherwise, the three-step test 
wouldd be rendered impervious to technical advances requiring new limitations to 
solvee an emerging new conflict of interests.754 The technical developments which 
havee occurred since 1967, including the spectacular growth of the internet, can 
servee as an example in this context. In the digital environment, there is substantial 
reasonn to qualify the exemption of temporary transient or incidental reproductions 
ass a special case.755 This exemption, in contrast to traditional limitations, is rooted 
inn technical necessities. By allowing temporary acts of reproduction, such as 
caching,, the efficient functioning of internet transmission systems can be 
safeguarded.7566 Ultimately, the survival and continuing growth of the internet can be 
perceivedd as the plausible policy objective underlying this special case.757 

Cf.. subsection 3.1.2. 
Otherwise,, die thir d enteric» would not be reached. See subsection 4 3 3. 
Seee Minutes of Main Committee I, Records 1967,858. 
Seee subsections 3.13.1 (FRG) and 3.13.2 (Netherlands). 
Seee subsections 3.13.1 (FRG), 3.13.2 (Netherlands) and 3.13.4 (UK). 
Cf.. die agreed statement concerning article 10 WCT. It is underlined therein that article 10 WCT 
shouldd be understood 'to permit Contracting Parties to devise new exceptions and limitation s mat 
aree appropriate in the digital network environment'. 
AA corresponding limitation , for  instance, can be found in article 5(1) of Directive 2001/29/EC of the 
Europeann Parliament and of the Council of 22 May 2001. 
Cf.. recital 33 of Directive 2001/29/EC. 
Cf.. Kugenholtz 2000b, 482. 
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Soo far, only examples of limitations have been given which can be qualified as a 
speciall  case. The developed standard of review, however, also excludes certain 
typess of limitations. Section 110(5)(B) of the US Copyright Act may serve as an 
example.. The WTO Panel reporting on section 110(5) concluded on the basis of a 
quantitativee inquiry that subparagraph B of the provision cannot be regarded as a 
speciall  case. Although the quantitative approach of the Panel had to be rejected,758 it 
mustt be conceded that the Panel nevertheless drew die right conclusion. Section 
110(5)(B)) is not a special case. Under this so-called 'business exemption', 
commerciall  establishments such as bars, shops, and restaurants which do not 
exceedd a certain size or which meet certain equipment requirements, may play radio 
andd TV music without paying any royalty fees to collecting societies. In the course 
off  the dispute settlement procedure, the US claimed that 'the specific policy 
objectivee pursued by this exemption is fostering small businesses and preventing 
abusivee practices of CMOs'.759 It contended that 

'smalll  businesses play a particularly important role in the American social 
fabric.. They foster local values and innovation and experimentation in the 
economy.. Small businesses also create a disproportionately greater number of 
economicc opportunities for women, minorities, immigrants, and those 
formerlyy on public assistance, and thus are an essential mechanism by which 
millionss enter die economic and social mainstream.'760 

Againstt this backdrop, it is not surprising that the WTO Panel avoided an inquiry 
intoo the legitimacy of the outlined public policy purpose and focused on 
quantitativee findings instead.761 It is not evident why a copyright limitation was 
chosenn to pursue the delineated policy objective. Undoubtedly, there are more 
effectivee ways of fostering small businesses. Moreover, it is not apparent why the 
purposee of preventing these businesses from abusive practices of collecting 
societiess led to a copyright limitation. Instead, as the applied practices are abusive, 
betterr control could be exerted on die societies. The furtherance of small businesses 
andd their protection against abusive practices consequently cannot be qualified as a 
clearr reason of public policy. At the core of die limitation he merely considerations 
off  political usefulness.762 Hence, section 110(5)(B) is not a special case. 

Seee the description and discussion of the Panel's concept in the previous subsection. 
Seee WTO Panel - Copyright 2000, § 6.115. 
Seee Responses of die US to written questions from the panel - first  meeting, WTO Doc. 
WT/DS160/R,, attachment 2.3, Q.17. The background to the adoption of the provision, however, 
revealss that it might also be regarded as the result of the intervention of certain interest groups. Cf. 
Goldmannn 1999,505-506. 
Cf.. WTO Panel - Copyright 2000, §§ 6.111-6.112. Li particular , Lucas 2001, 430, criticised the 
accentuationn of the quantitative aspect of speciality. 
Cf.. Oliver  2002,150, asserting that 'me "policy "  basis of § 110(5) (the fostering of "mom and pop" 
businesses)) was an economic trade-off made by the U.S. in response to lobbying by those groups1. 
hii  the course of the WTO dispute settlement procedure, Australia also took die view that section 
110(5)) cannot be qualified as a special case. la its written submission, WTO Doc. WT/160R/R, 
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Certainn European limitations, however, also cannot meet the developed 
qualitativee standard of review. In the European Copyright Directive 2001/29/EC, it 
iss deemed permissible to exempt the use of copyrighted material in connection with 
thee demonstration or repair of equipment.763 A long-standing limitation for these 
endss can be found in German legislation. Businesses which sell or repair TV sets, 
radios,, recording equipment and the like as well as blank material supports, such as 
tapess and cassettes, can profit from § 56 of the German Copyright Act The 
provisionn allows the making of visual or sound recordings, the public 
communicationn of such recordings and of broadcasts insofar as necessary for 
demonstratingg or repairing the described equipment. This provision helps to explain 
thee functioning of the proposed qualitative test procedure because a distinction must 
necessarilyy be made between aspects which are special and those which are not 
capablee of meeting this standard. 

Insofarr as the proprietor of a shop selling and repairing relevant equipment is 
hinderedd from running his business due to the control exerted by the authors, the 
limitationn can be qualified as a special case. Under these circumstances, the 
legislatorr reacts to a conflict between the interest in running a business without 
beingg straitjacketed by the author's control and the interest of the author in 
controllingg any performance of his work. It can easily be imagined that, while 
demonstratingg a radio for sales purposes, some copyrighted piece of music might 
becomee audible.764 Similarly, it is not unlikely that copyrighted material will be 
heardd or seen when a repaired TV set is switched on in order to show that the repair 
hass been successful and the client will get value for money. In these cases, where 
thee use of copyrighted material is incidental, it is justified to speak of a special 
case.7655 If the proprietor of a shop would have to obtain the authorisation of the 
authorss even for the described incidental performance of a work that can 
furthermoree hardly be avoided in the normal course of events, he could rightly 
assertt that copyright interferes with his business. The legislator is thus free to react 
too the resultant conflict of interests. 

Anotherr aspect of the limitation, however, can hardly be regarded as special. If 
thee possibility of freely using copyrighted works to demonstrate equipment leads to 
aa permanent performance of works throughout the hours that a shop is open, the 
boundariess of a special case are overstepped. Taking advantage of the limitation in 
thiss way is certainly not necessary to enable the proprietor of the shop to run his 
business.. It simply facilitates his commercial activity. The permanent playing of 
musicc or showing of copyrighted works on TV may be perceived as a useful 

attachmentt  3.1, Australia elaborates: There is no indication that the criteri a chosen to define this 
exceptionn were driven by public policy objectives, comparable to use in research, educational or 
religiouss context*. It maintains that 'there does not appear  to be any identification of "special use"  or 
"exceptionall  circumstances"  behind the S. 110(5) exemption [...]. Rather, ate threshold applied is 
justifiedd by contingent considerations about the practicalities of collecting royalties.' 
Seee article 5(3X1) of the Copyright Directive. 
Thiss is an example given by Fromm/Nordemann 1966, 216. 
Cf.. Melichar  in: Schricker  1999,903. 

151 1 



CHAPTER4 4 

backgroundd to the sale of equipment and attracts passers-by in the street outside. 
Thee interest in these positive side effects of a permanent performance of works, 
however,, does not call for reconciliation with the legitimate interests of the author. 
Thee legislative decision to impose a limitation, thus, does not become plausible. It 
iss not a special case.766 

4.4.2.44.4.2.4 DEFINING A SPECIAL CASE 

Onn the basis of the preceding inquiry, the following conclusions can be drawn: it is 
nott advisable to rely on the quantitative connotation of the term 'special' when 
seekingg to identify special cases in the sense of the three-step test.767 Instead, 
preferencee should be given to a qualitative test procedure. Some clear reason of 
publicc policy must underlie the adoption of a copyright limitation.768 To give some 
clearr reason of public policy, the national legislator must enter into a careful 
weighingg process. The legitimate interests of the author, to which the third criterion 
off  the three-step test refers, must be weighed carefully against the competing 
interestss at stake. The legislative decision to set limits to the author's exclusive 
rightsrights must be a reaction to an understandable need for the reconciliation of the user 
interestss at stake with the author's legitimate interests. That the national legislator 
considerss the imposition of a limitation politically useful, is not sufficient.769 In 
sum,, a limitation that rests on a rational justificatory basis making its adoption 
plausibleplausible constitutes a special case in the sense of the three-step test 

4.4.2.54.4.2.5 CLARIFYING THE INTERPLAY WITH THE THIRD CRITERION 

Againstt the quantitative approach of the WTO Panel, it has been contended that the 
Panell  divests the test's first criterion of any independent meaning. By eschewing a 
qualitativee judgement of a limitation's legitimacy, the Panel reduces the meaning of 
thee expression 'special cases' to an anticipated inquiry into a conflict with a normal 
exploitationn of the work - an inquiry which is necessitated by the second criterion 
off  the three-step test It has been asserted that any response to the question of a 
limitation'ss speciality which is given on the basis of the Panel's quantitative 
approach,, already determines the outcome of the limitation's examination in the 
lightt of the second criterion. In consequence, the prohibition of a conflict with a 
normall  exploitation of the work would be rendered meaningless. To avoid this 
result,, the quantitative approach of the WTO Panel has been rejected.770 

Seee the decision Performing Right Society Ltd. v. Harlequin Record Shops Ltd., Al l England Law 
Reportss 1979 Vol. 2,828. Cf. de Freitas 1984, 27; Melichar in: Schricker 1999,902. 
Cf.. subsection 4.4.2.2. 
Cf.. Ricketson 1987,482. 
Cf.Ficsorr 2002b, 133. 
Seee subsection 4.4.2.2. 
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Pursuingg the establishment of a suitable qualitative test procedure, however, the 
thirdd criterion of the three-step test has been factored into the equation. It has been 
enunciatedd that the user interests at stake must be capable of competing with the 
legitimatee interests of the author to which the third criterion refers. A very similar 
objectionn can therefore be raised here: would an inquiry into the speciality of a 
limitationn which is based on the developed qualitative test procedure not anticipate 
ann examination in the light of the third criterion, just as the Panel's quantitative 
approachh anticipates an examination in the light of die second criterion? 

Thee response to this question depends particularly on die fact tiiat the prejudice 
too the author's legitimate interests is qualified in a specific way in the context of the 
thirdd criterion. As some harm to die audior's legitimate interests will inevitably 
floww from any limitation, die third criterion does not forbid a prejudice as such. It 
onlyy forbids an unreasonable prejudice.771 This formulation can be understood as a 
referencee to die principle of proportionality: afthough strong user interests may 
underliee a limitation, me prejudice to die legitimate interests of die author must be 
proportionate.7722 In die framework of die tilird criterion, the legislator's weighing 
processs which is necessitated by die first criterion is scrutinised more thoroughly. 
Thee central question, tiien, is whether die legislator succeeded in striking a proper 
balancee between die interests at stake. In particular, it must be decided whetiier it is 
necessaryy to provide for die payment of equitable remuneration.773 

Hence,, die qualitative test procedure of the first criterion merely ensures tiiat a 
basicc requirement is fulfilled which is indispensable to die more thorough scrutiny 
requiredd by die tilird criterion. If a limitation's adoption is not plausible, it makes no 
sensee to proceed further. Ultimately, it would inevitably have to be concluded that 
diee limitation is not permissible because a proportional relation to die legitimate 
interestss of die audior is out of reach. Thus, it is appropriate to secure in die context 
off  die first criterion that a plausible argument supports die limitation. There is a 
mutuall  relationship between die first and die tilird criterion but no area of overlap. 
Thee mere existence of a plausible competing user interest indicating tiiat a careful 
weighingg process has taken place on die national level is central to die first 
criterion.. In the context of the tilird criterion, me content of the weighing process is 
controlled. . 

4.4.33 THE IMPACT ON INTERNATIONALLY RECOGNISED LIMITATION S 

Thee question of the relationship between die open-formulated three-step test as die 
generall  norm and other, more specific lirnitations was already addressed at die 1967 
Stockholmm Conference. The Conference report expressly referred of die principle 
lexlex specialis legi generali derogat to clarify die relationship between article 9(2) 

Cf.. Ricketson 1987,483-484; Desbois/Rancoo/Kercva-1976, 205. 
Forr a detailed discussion of this concept, see subsection 4.6.2. 
Seee subsections 4.3.2 and 4.3.3. 
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BCC and articles 10, lObis, llbis and 13 BC.774 The drafters of the first three-step 
testt in international copyright law sought to draw a clear boundary line between the 
generall  three-step test and more specific provisions of the Berne Convention. 
Withinn the ambit of operation of these provisions, the three-step test should have no 
rolee to play.775 Consequently, the question of the impact of its abstract criteria on 
onee of the other internationally recognised limitations did not have to be raised. 

InIn practice, however, courts were attracted by the general guidelines given in the 
three-stepp test and did not hesitate to apply an amalgam of the test's abstract criteria 
andd more specific provisions of the Berne Convention. In the case 'Zienderogen 
Kunst'' of June 22, 1990, for instance, the Dutch Supreme Court, the Hoge Raad, 
hadd recourse to the three-step test of article 9(2) BC even though the case concerned 
quotationss made in a schoolbook and thus the domain of the more specific article 10 
BC.. The publisher Malmberg distributed a schoolbook in which works of art were 
reproduced.. As these reproductions were unauthorised, the Dutch collecting society 
Stichtingg Beeldrecht sued for payment of equitable remuneration. It took the view 
thatt the reproductions fell under the schoolbook privilege laid down in article 16 
subb (a) of the Dutch Copyright Act, as in effect at that time. This provision leaned 
onn article 10(2) BC and provided for the payment of equitable remuneration.776 To 
justifyy the unauthorised reproduction even though no remuneration had been paid, 
Malmbergg invoked the right of quotation, as delineated in article 16 sub (b) of the 
Dutchh Copyright Act in accordance with article 10(1) BC.777 Article 16 sub (b) did 
nott oblige beneficiaries to pay equitable remuneration. 

Iff  the Hoge Raad had strictly observed the boundary line drawn between the 
three-stepp test and more specific limitations of the Beme Convention in the report 
off  the 1967 Stockholm Conference, it would merely have been possible to refer to 
articlee 10 BC. The first paragraph of article 10 deals specifically with quotations, 
thee second with a work's utilisation by way of illustration in publications for 
teaching.. Instead, the Hoge Raad elaborated that the right of quotation, as 
delineatedd in article 16 sub (b) of the Dutch Copyright Act of that time, only allows 
ann unauthorised taking which does not substantially impair the right holder's 
interestt in a work's exploitation, as protected by copyright law.778 Seeking to 
concretisee this formula, the Court held that the free reproduction of a work of art 
mustt be subjected to the text, with which it is connected, in such a way that it can 
noo longer be regarded as a form of exploitation of the artistic work involved.779 This 
standardd of control was not derived from the international rules given in article 10 

Seee Records 1967, 1134. Cf. subsection 3.1.2 for a preliminary draft of the later three-step test 
tabledd in 1964 which already reflected die intention to leave more specific provisions of the Berne 
Conventionn untouched. Cf. subsection 4.1.2.2 for a more detailed description. 
Seee Records 1967,1134. 
Seee for a description of this provision subsection 3.1.3.2. 
Seee subsection 3.1.3.2. Cf. Cohen Jehoram 1991,678. 
Seee Hoge Raad, Nederlandse Jurisprudentie 1991,268, § 3.3. 
Seee Hoge Raad, Nederlandse Jurisprudentie 1991,268, § 3.3. 
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BCC but from article 9(2) BC. Accordingly, the Hoge Raad intermingled the rules 
governingg quotations and illustrations for teaching with the general rule enshrined 
inn article 9(2) BC.780 

Nowadays,, this way of applying the three-step test to situations for which the 
Bernee Convention provides specific rules is reflected in international copyright law. 
Articlee 13 TRTPs and article 10(2) WCT serve as additional safeguards.781 They 
carryy on where the specific provisions of the Berne Convention left off. If a national 
limitationn already complies with the prerequisites set forth in the Berne Convention, 
itt must additionally fulfi l the three criteria of the test782 If a national legislator 
nowadayss wants to exempt the making of quotations or the utilisation of a work by 
wayy of illustration for teaching, it is no longer sufficient to ensure compliance with 
articlee 10 BC. Additionally, the national legislator must secure that the envisioned 
limitationn is capable of fulfillin g the abstract criteria of the three-step test The 
applicationn of an amalgam of specific provisions of the Berne Convention and the 
generall  three-step test, as anticipated by the Hoge Raad, has become a necessity. 

Accordingly,, the question arises what impact the rule that limitations must be 
confinedd to special cases has on more specific provisions of the Berne Convention. 
Onee might think of a national legislator who is about to introduce a press privilege 
facilitatingg the reporting of current events. Aiming to fulfi l international 
obligations,, the national legislator consults the Berne Convention and comes across 
articlee 10bis(2) which deals specifically with this kind of copyright limitation. In 
accordancee with the rules set forth in article I0bis{2), the national legislator 
determiness that copyrighted material seen or heard in the course of a press report 
concerningg a current event may only be reproduced and made available to the 
publicc to the extent justified by the informatory purpose. Afterwards, however, the 
legislatorr also learns of the additional safeguard function fulfilled by the three-step 
testss of article 13 TRIPs and article 10(2) WCT. Studying article 10(2) WCT, he 
learnss that he 'shall, when applying the Berne Convention, confine any limitations 
off  or exceptions to rights provided for therein to certain special cases../ Has the 
legislatorr still not done enough? Does article 10(2) WCT call upon him to form a 
speciall  case of article I0bis(2) BC? Is the national legislator therefore barred from 
enjoyingg the full freedom offered by article 10bis(2) BC? Or is the restriction of 
limitationss to special cases in article 10(2) WCT de facto rendered meaningless 
becausee the specific Berne provisions and thus also article \0bis(2) BC are already 
speciall  cases in the sense of the three-step test? 

Variouss arguments can be advanced in favour of the latter assumption. In the 
contextt of article 10 WCT, Reinbothe and von Lewinski point out that 'some 
guidancee on the question as to which "special cases" international legislators have 
hadd in mind, and which ones might qualify under Article 10 WCT, is revealed in 

Seee Hoge Raad, Nederlandse Jurisprudentie 1991,268, § 3.4. Cf. Cohen Jehoram 1991,678. 
Seee subsections 3.2.2,33.2 and 4.2.2. 
Seee subsection 4.2.2. 
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thee explicit exceptions listed in the Berne Convention'.783 Hence, they recommend 
orientingg the decision whether a national limitation is a special case in the sense of 
thee three-step test towards the other, more specific limitations set out in the Berne 
Convention.7844 This position implies that the Berne limitations themselves are 
speciall  cases in the sense of the three-step test As to article 13 TRIPs, Ficsor 
similarlyy seeks to align the decision whether a national limitation constitutes a 
speciall  case with the set of limitations laid down in the Berne Convention. Agreeing 
withh Ricketson that some clear reason of public policy is necessary to consider a 
limitationn a special case,785 he elaborates that 

'iff  one looks at the text of the provisions of the Berne Convention on special 
casess of exceptions to the right of reproduction and other rights, one may find 
thatt the revision conferences have always introduced exceptions on the basis 
of,, as Ricketson puts it, some clearly identified reasons of "public policy*".786 

Pursuantt to the qualitative standard developed above, a limitation can be 
qualifiedd as a special case in the sense of the three-step test if it rests on a rational 
basiss making its adoption by national legislation plausible.787 Arguably, this hurdle 
willl  always be surmounted if national authorities shape a limitation so as to comply 
withh a specific provision of the Berne Convention which explicitly permits the 
limitation'ss adoption. It can hardly be considered not to be plausible to use the 
roomm to manoeuvre especially created at the international level for fashioning an 
appropriatee national copyright balance. This postulation has the merit that it avoids 
aa conflict between the general three-step test and more specific limitations approved 
byy the Berne Convention. It is in line with the agreed statement concerning article 
10(2)) WCT: 'Article 10(2) neither reduces nor extends the scope of applicability of 
thee limitations and exceptions permitted by the Berne Convention.'788 From this 
statement,, it can be inferred mat the additional safeguard function was not intended 
too cause any tension between the existing set of Berne limitations and the three-step 
test.. As a national limitation is subjected to the three-step test only after already 
fulfillin gg the requirements set out in the Berne Convention in this connection, 
approvall  has already been given to the objective underlying the limitation in the 
contextt of the Convention. The additional claim for some justifying clear reason of 
publicc policy in article 13 TRIPs or article 10(2) WCT is tautological.789 Against 

Seee Reinbothe/von Lewinski 2002,125. 
Theyy explicitly refer to article 2bis(2), 10(1), 10(2), I0bis(l) and I0bis(2) BC. Cf. Reinbothe/von 
Lewinskii  2002,125. 
Cf.. subsection 4.4.2.3. 
Seee Ficsor  2002b, 129. 
Seee subsection 4.4.2.4. 
Seee WIPO Doc. CRNR/DC/96, agreed statement concerning article 10 WCT. This statement is 
applicablee mutatis mutandis to article 16 WPPT. See WIPO Doc. CRNR/DC/97. 
Thee agreed statement concerning article 10 WCT is also to be taken into account in the context of 
articl ee 13 TRIPs. Cf. subsection 4.1.2.2. 
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thiss background, it can be enunciated that the relevant provision of the Berne 
Conventionn itself forms the necessary rational basis making the limitation's 
adoptionn plausible. To doubt the legitimacy of a corresponding national limitation, 
couldd be equated with calling the legitimacy of the underlying specific provision of 
thee Berne Convention as such into doubt 

Hence,, it is to be concluded that all limitations for which the Berne Convention 
specificallyy provides790 are special cases in the sense of the three-step test. A 
nationall  limitation which complies with the Berne Convention, therefore, always 
constitutess a special case in the sense of the three-step test and passes the first step 
off  article 13 TRIPs and article 10(2) WCT automatically. The claim for speciality is 
nothingg but a reminder for national legislation in this context It calls on the 
nationall  legislator to use Berne provisions permitting copyright limitations with 
sensee and reason. Instead of thoughtlessly exhausting the room to manoeuvre 
offeredd by die Convention, the national legislator should moderately use the 
existingg freedom. A careful analysis of the specific needs of the user group which is 
too be privileged must precede the adoption of a limitation. In the context of the 
additionall  safeguard function, the expression 'special cases' therefore underlines 
thee particular responsibility of national legislation. As posited in subsection 4.4.2.3, 
itt is always expected to carefully weigh die legitimate interests of the author against 
competingg user interests. The outcome of this procedure must be a limitation 
drawingg only those resources away from authors' rights which are necessary for 
reactingg adequately to die existing conflict of interests. 

4.4.44 THE IMPACT ON REMAINING NATIONAL LIMITATION S 

Afterr clarifying in how far the restriction of limitations to special cases influences 
diee set of limitations for which die Berne Convention specifically provides, certain 
typess of national limitations must finally be discussed. In literature, it has been 
contendedd tiiat, particularly in the digital environment, private use has become too 
broadd a category to be regarded as a special case in the sense of the three-step test 
anyy longer. Moreover, it has been called into doubt whether copyright limitations 
thatt are laid down in open-ended norms, such as die US fair use doctrine, comply 
withh the diree-step test's first criterion. Subsequently, it will therefore be examined 
whetfierr or not die basic rule diat copyright limitations must be confined to special 
casess really abridges uiese types of limitations. In subsection 4.4.4.2, die question 
wil ll  be raised in how far personal use privileges can be qualified as special cases in 
diee sense of die tiuee-step test In subsection 4.4.4.3, it will be examined whetiier 
copyrightt limitations which are laid down in open-ended norms, like the US fair use 
doctrine,, are nonedieless compatible witii die requirement dial such provisions, 
pursuantt to die dnee-step test, must be confined to special cases. 

Seee the overview given in subsection 4.2.2 above. Cf. subsection 4.13. 
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4.4.4.14.4.4.1 PERSONAL AND INTERNAL USE 

Inn academic literature, it has been doubted whether limitations which exempt the 
personall  use of copyrighted material can be qualified as a special case in the sense 
off  the three-step test. Ricketson, for instance, has stated that» to be considered a 
certainn special case, the privileged use 'must be for a specific, designated purpose: a 
broadlyy framed exemption, for example, for private or personal use generally, 
wouldd not be justified here.'791 Reinbothe draws similar conclusions on the grounds 
thatt the market failure argument supporting the exemption of personal use in the 
analoguee world loses weight in the digital environment792 He contends that the 
digitall  reproduction for the purpose of personal use, consequently, can no longer be 
regardedd as a 'certain special case' unless it is defended on another basis but the 
markett failure rationale.793 

Neitherr Ricketson's view nor the one taken by Reinbothe is endorsed here. 
Instead,, it has already been pointed out that private use privileges have obviously 
beenn perceived as a 'certain special case*  at the 1967 Stockholm Conference.794 The 
surveyy of traditional limitations which has been conducted in chapter 3 corroborates 
thiss finding. From a historical perspective, there is thus substantial reason to rebut 
thee argument that private use is not a special case.795 As regards the market failure 
rationale,, it has already been enunciated in chapter 2 that considerations of this kind 
aree manifestly unsuited for justifying limitations anyway.796 Personal use privileges 
affordingg the use and enjoyment of copyrighted material in privacy can be justified 
onn the grounds that they contribute to the dissemination of information instead 
Additionally,, the right to privacy supports this type of limitation.797 Hence, personal 
usee privileges rest on a firm justificatory basis irrespective of whether or not the 
markett failure argument still is relevant in the digital environment. This is all the 
moree true as considerations of intergenerational equity also call for the exemption 
off  the use of intellectual works for the purpose of private study.798 

Nevertheless,, the critique must be taken seriously. In particular, Ricketson's 
commentt that a broadly framed exemption for private or personal use would not be 
permissiblee gives rise to a final review of personal use privileges. At the 1967 
Stockholmm Conference, a broad private use concept was under discussion. Against 
thee initial proposal to list 'private use' explicitly as a permissible exemption from 

Seee Ricketson 1999, 69. Cf. Ginsburg 1997, 14: 'Note also that as more and more works are 
marketedd directly to end users, private copying should no longer be characterized as "certain special 
cases":: it will become the leading mode of exploitation.' 
Seee Reinbothe 2000, 257. Cf. subsection 2.2.2. 
Seee Reinbothe 2000,257. 
Cf.. subsections 3.1.2 and 4.4.2.3. 
Seee subsection 3.1.3. Cf. Collova 1979,125-127; Bomkamm 2002,46. 
Cf.. subsection 2.2.2. 
Seee subsections 2.2.2 and 2.2.3. 
Seee section 2.3. 
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thee reproduction right,799 Kerever, speaking on behalf of France, asserted that 'it 
wass clear that the phrase "private use" would cover corporate bodies, which would 
perhapss be going too far'.800 Obviously, the conceptual contours of private use were 
nott traced narrowly at the Conference. Irrespective of Kerever's critique, the 
inclusionn of industrial undertakings, ultimately, has even been reflected in die final 
reportt on the work of Main Committee I: 

'Iff  [photocopying for various purposes] implies a rather large number of 
copiess for use in industrial undertakings, it may not unreasonably prejudice 
thee legitimate interests of the author, provided that [...] equitable 
remunerationn is paid.'801 

Ass already elaborated above, this statement can be traced back to the solution of 
thee problem of photomechanical reproductions espoused in the 1965 Copyright Act 
off  the FRG.802 As the statement places copies made in enterprises in the context of 
thee third criterion prohibiting an unreasonable prejudice to die author's legitimate 
interests,, 'use in industrial undertakings' was obviously regarded as a special case 
inn the sense of the test's first criterion at the Stockholm Conference.803 

Thee different facets of the agreement reached at the 1967 Stockholm Conference 
cann be gathered from ensuing Dutch legislation. As pointed out above, three 
differentt groups of users can be identified when analysing the Dutch private use 
regimee established in 1972. These groups can be sketched as follows: the first group 
usess copyrighted material solely for personal study, learning and enjoyment. The 
usee can accordingly be called strictly personal use. The second category is formed 
byy non-profit organisations, such as public welfare institutions, including instances 
servingg administrative purposes. The third category comprises enterprises and 
comparablee profit organisations. This somewhat oversimplified804 characterisation 
off  me three distinct groups is a useful starting point for shedding die light of the 
three-stepp test's first criterion on different facets of personal use. 

Ass to the first group, it can clearly be stated on the basis of the explanations 
alreadyy given that the use of copyrighted material for personal study, learning and 
enjoymentt in privacy undoubtedly constitutes a certain special case in the sense of 
thee diree-step test. Limitations of this kind contribute substantially to die 
disseminationn of information. They rest on die fundamental right to receive 
information,, are necessitated by considerations of intergenerational equity and were 
widespreadd throughout the countries of the Berne Union at die time of the 1967 

Seee Doc. S/l, Records 1967,113. 
Seee Minutes of Main Committee J, Records 1967,858. 
Seee Report on the Work of Main Committee I, Records 1967,1146 (emphasis added). 
Seee subsection 3.13.1. 
Thee three criteria of the three-step test are cumulative conditions. The third criterion, thus, can only 
bee reached if the first (special cases) is already fulfilled. Cf. subsection 4.3.3. 
Forr a detailed description, see subsection 3.1.3.2. 
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Stockholmm Conference.805 A legislator who exempts the outlined strictly personal 
usee reconciles the authors' interest in the exploitation of their works with the user 
interestt in free pathways through society's cultural landscape which allow the 
participationn in cultural life as well as the discovery and development of one's own 
creativee potential.806 

Withh regard to the second group, encompassing non-profit organisations such as 
publicc welfare institutions and instances accomplishing administrative tasks, it must 
bee borne in mind that it is insufficient to adopt a limitation just because it is 
consideredd politically useful.807 National legislation may particularly be tempted to 
followw the dictates of political usefulness if the envisioned limitation serves 
charitablee ends or helps to reduce the costs of administration. On account of these 
tendencies,, it is to be reiterated that, pursuant to the qualitative standard developed 
above,, the legislative decision to set limits to authors' rights must be a reaction to 
ann understandable need for me reconciliation of the user interests at stake with the 
authors'' legitimate interests.808 Such a rational basis exists especially where non-
profitt organisations are involved in the dissemination of knowledge and would 
potentiallyy be hindered from fulfillin g their tasks properly were authors to exert 
controll  over their activities. Against this backdrop, privileges for libraries, archives 
andd educational institutions can easily be qualified as a special case in the sense of 
thee three-step test809 

Limitationss exempting non-commercial uses made in hospitals or prisons can 
alsoo be deemed a special case.810 The German Federal Constitutional Court once 
defendedd the playing of radio and TV music without paying royalties in prisons on 
thee grounds that the isolation of prisoners entails the danger of intellectual 
impoverishment.. It considered a copyright limitation exempting this kind of use an 
appropriatee means for preventing prisoners from losing contact with cultural life 
outsidee prison.811 Although it is arguable that the limitation, at least in part, rests on 
considerationss of political usefulness because it helps to reduce the costs of running 
prisonss and hospitals, its adoption nevertheless becomes plausible on the basis of 
thee explanation given by the Court. Prisons are obliged to offer prisoners the chance 
off  participating passively in cultural life outside. If they want to fulfi l their tasks 
properly,, they therefore depend on the use of intellectual works.812 Viewed from 
thiss perspective, an understandable need for die reconciliation of this user interest 
withh the author's legitimate interest can indeed be ascertained. 

Seee subsections 2.2.2,2.2.3,2.3,3.1.2 and 3.13. 
Cf.. subsections 2.3 and 4.4.2.3. 
Seee subsection 4.4.2.3. Cf. Ficsor 2002b, 133. 
Seee subsection 4.4.2.3. 
Cf.. subsections 2.2.2, 2.3 and 4.4.2.3. 
AA limitation of this kind can be found in article 5(2)(e) of the European Copyright Directive 
2001/29/EC. . 
Seee BVerfGE 79, 29 (42-43). 
Cf.. BVerfGE 79, 29 (42-43). 
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Ass to the use of copyrighted material for administrative purposes, however, it 
mustt be stressed that the exemption is not a special case insofar as it merely serves 
thee facilitation of administrative tasks and is considered politically useful for this 
reason.. Only if the control exerted by authors would interfere with the proper 
fulfilmentt of the administrative tasks at stake is a copyright limitation appropriate 
andd can be qualified as a special case. If an administrative body depends on access 
too copyrighted material so that it would be rendered incapable of accomplishing its 
taskss if the required use is denied, this condition is met813 Here, legislative action 
becomess plausible. A broadly framed exemption for administrative purposes in 
general,, however, simply helps to reduce the costs of administration. This objective 
doess not constitute a rational basis. A limitation of this type is not a special case. 

Too answer the question whether the last category - use of copyrighted material in 
industriall  undertakings - is a special case in the sense of the three-step test, it is 
advisablee to consider the German solution of the problem of photomechanical 
reproductionss in industrial undertakings which impacted on the position taken at the 
Stockholmm Conference. The 1965 Copyright Act of the FRG exempted not only 
reproductionss for strictly personal use but also the internal use of works in 
industriall  firms on condition that the authors are remunerated.814 This development 
mustt be viewed through the prism of the market imperfections of the pre-digital 
world.. At the time of the Stockholm Conference, an effective control mechanism 
enablingg the control of internal uses of intellectual works in industrial undertakings 
wass out of reach. The payment of equitable remuneration was best suited for 
safeguardingg that the authors receive at least some reward It appears safe to assume 
thatt the solution found in the FRG was countenanced at the Stockholm Conference 
forr this reason. As the market failure rationale is no longer available, however, the 
timetime is ripe for a reassessment of the exemption. The appropriate standard of 
controll  once again forms the qualitative concept developed above: a limitation must 
restt on a rational justificatory basis so that its adoption becomes plausible.815 

Numerouss arguments which support the exemption of strictly personal use can 
alsoo be invoked in favour of internal use in industrial undertakings. It can be 
assertedd that corresponding user privileges serve the dissemination of information, 
therebyy facilitating and promoting the creation of new works. Considerations of this 
kindd also have overtones of intergenerational equity between authors employed by a 
companyy and the authors upon whose work they want to build their intellectual 
production.8166 However, it can hardly be overlooked that all these arguments are 
overshadowedd by die fact that the use serves commercial ends. On its merits, the 
exemptionn redistributes profits. The author must content himself with a lump sum. 

Inn die field of judicial purposes, this situation arises in die context of die search of offences. If die 
reproductionn of copyrighted portrait s or  photos for  tins end could be denied, die search of offences 
wouldd be hindered. 
Seee for  a more detailed description subsection 3.1.3.1. 
Seee subsection 4.4.2.3. 
Cf.. subsections 2.2.2 and 23. 
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Thee economic activities of industrial undertakings, by contrast, are fostered. The 
profitt motive underlying internal uses in enterprises silences arguments supporting 
itss exemption. That there is an understandable need for privileging the internal use 
off  works in industrial undertakings, is questionable. In the digital environment, it 
appearss preferable not to consider this facet of personal use a certain special case in 
thee sense of the three-step test insofar as digital technology enables its control. 
Hence,, Reinbothe's view that personal use privileges are affected by the redress of 
markett failure in the digital environment817 can be endorsed in this connection. 

Inn sum, the following conclusions can be drawn: limitations exempting the use of 
copyrightedd material for personal study, learning and enjoyment in privacy can be 
qualifiedd as a special case. Ricketson's argument that broadly framed exemptions 
forr private or personal use are impermissible must be rebutted as regards this area 
off  strictly personal use. Further ramifications of the personal usee concept, however, 
mustt be scrutinised thoroughly in the light of the developed qualitative standard. As 
too limitations for administrative purposes, it can be stated in line with Ricketson 
thatt broadly framed limitations are not special cases. Ultimately, the internal use of 
copyrightedd material in industrial undertakings should not be deemed a special case 
insofarr as digital technology enables the exertion of control. Corresponding 
limitationss must be restricted to the analogue environment. 

4.4.4.24.4.4.2 FAIR USE 

Doubtt has also been cast upon the permissibility of open-ended norms, such as the 
USS fair use doctrine. Cohen Jehoram, for instance, is of the opinion that fair use 
underminess any legal security by leading to open court decisions taken on a case-
by-casee basis.818 For this reason, he considers the US fair use doctrine incompatible 
withh the basic rule that copyright limitations must be 'certain special cases'. From 
hiss point of view, particularly the requirement of legal certainty laid down in the 
wordd 'certain' militates against the approval of fair use under the three-step test 
becausee of the great latitude allowed the courts.819 Similarly, Bornkamm opposes 
thee qualification of open norms like the fair use doctrine as a 'certain special case'. 
Hiss point of departure, however, is not an insufficient degree of legal security. 
Instead,, he argues that a 'special case' requires that a limitation is delineated so as 
too privilege only the use for a specific purpose. Any regulatory scheme which is not 
sufficientlyy confined to a narrow and specific purpose, consequently, is not a 
speciall  case and is impermissible. In this context, Bornkamm gives the example of 
fairr use.820 

Seee Reinbothe 2000, 257. 
Seee Cohen Jehoram 2001b, 808. 
Seee Cohen Jehoram 2001b, 808. Cf. also Cohen Jehoram 1991,677; 1998,174-175. 
Seee Bornkamm 2002, 45-46. Cf. Ricketson 2003, 68: '"Fairness" is an insufficiently clear criterion 
too meet the first part off  the three-step test'. 
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Insofarr as these lines of reasoning aim to subvert the mechanism traditionally 
servingg the determination of copyright limitations in common law countries - court 
decisionss taken case by case - they must be rebutted The three-step test must not 
bee misused to divest common law countries of regulatory models rooted in their 
specificc copyright tradition. Anyhow, it is not an appropriate means for eroding 
open-endedd limitations. The three-step test itself constitutes such an open-ended 
norm.. Like the US fair use doctrine, it is established by a set of abstract criteria.821 

Att the 1967 Stockholm Conference, it was particularly the UK delegation which 
espousedd the adoption of an abstract formula.822 The three-step test is thus an 
elementt of international copyright law which stems from copyright's common law 
tradition.. As such, it constitutes an important link between continental European 
andd Anglo-American copyright Being loath to make allowance for the 
characteristicss of both legal traditions of copyright is therefore anything but 
conducivee to developing an appropriate interpretation of the three-step test 

Inn this vein, it has already been pointed out above that the requirement of 
certainty,, as part of the expression, 'certain special cases', must not be misconstrued 
soo as to necessitate an exact and precise definition of copyright limitations in the 
sensee of the civil law tradition. By contrast, a careful analysis of the wording brings 
too light that copyright limitations must merely be distinguishable from each other to 
bee sufficiently 'certain' in the sense of the three-step test The task of making 
differentt privileged uses discernible need not necessarily be accomplished by the 
legislator.. It may confidently be left to the courts instead.823 

Hence,, there is ample room to factor established case law into the equation when 
scrutinisingg the US fair use doctrine in the light of a claim for certainty. Its long 
traditionn can be emphasised.824 Courts and commentators alike do not hesitate to 
invokee the decision Folsom v. Marsh, dating back to the year 1841, as a basis for 
thee doctrine's application.823 A wealth of court decisions thus forms the background 
too rulings on fair use. In 1976, the US legislator embedded the fair use doctrine in 
thee Copyright Act. Fair use which had hitherto been entirely a judicial doctrine was 
explicitlyy mentioned in section 107. To offer some guidance to the courts, four 
factors,, stated in abstract terms, were listed in section 107. They were distilled from 
thee set of criteria developed by the courts. It was recognised in this context that 

'sincee the doctrine is an equitable rule of reason, no generally applicable 
definitionn is possible, and each case raising the question must be decided on 
itss own facts... The bill endorses the purpose and general scope of the judicial 
doctrinee of fair use [...] but there is no disposition to freeze the doctrine in the 
statute.... Beyond a very broad statutory explanation of what fair use is and 

Cf.. subsection 4.1.2.5. 
Seee subsections 3.1.2 and 3.13.4. Cf. Senftkben 2003,14. 
Seee subsection 4.4.1. 
Seee subsection 4.4.1. Cf. Hugenholtz 2000A 202; Seoftieben 2003,14. 
Cf.. Campbell v. Acuff-Rose Music, Inc., 510 US 569 (1994), H A; Leval 1990,1105. 
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somee of the criteria applicable to it, the courts must be free to adapt the 
doctrinee to particular situations on a case-by-case basis. Section 107 is 
intendedd to restate the present judicial doctrine of fair use, not to change, 
narrow,, or enlarge it in any way.'826 

Inn this vein, US courts sought to preserve the doctrine's flexibility rather than 
usingg section 107 to confine fair use to a fixed and settled framework. The Supreme 
Courtt enunciated that the task of determining whether a use is fair 'is not to be 
simplifiedd with bright-line rules, for the statute, like the doctrine it recognizes, calls 
forr case-by-case analysis'.827 The specific problems which this conception raises 
havee been addressed frankly in academic writing. Litman elaborates that the 

'invitationn for particularized examination gives fair use its flexibility , and 
permitss it to seem to be all things to all people. Cases that appear to come out 
thee right way are rightly decided; cases that seem to have gone astray can be 
minimizedd or ignored on the ground that the particular facts in the case led the 
courtt to some unfortunate, overbroad language that surely won't govern the 
nextt case to arise on similar facts.'828 

Thee crucial question, then, is whether this flexible disposition forms an obstacle 
too qualifying the doctrine as sufficiently 'certain' in the sense of the three-step test 
Cohenn Jehoram answers in the affirmative.829 The response given here, however, is 
no.. The case-by-case analysis is a typical feature of the common-law approach to 
copyrightt limitations. Each holding of a US court rendered on the basis of the fair 
usee doctrine clarifies whether or not a given, specific use under examination can be 
deemedd fair. Therefore, the determination of 'certain cases' is anything but alien to 
thee fair use concept Each court decision accepting the fair use defence 
particularisess a new case and makes it known. Considering a case's specific 
circumstances,, US courts thus constantly delineate 'certain cases' on the basis of 
thee fair use doctrine. The outcome of this procedure differs from the civil law 
approachh in that it leads to numerous clearly identified cases. For this reason, a 
clearr path may sometimes be difficult to find It is to be conceded, however, that 
continentall  European judges are groping for solutions in times of upheavals within 
thee copyright system just like their colleagues in the US. That the continental 
Europeann system of a small number of restrictively-delineated limitations is better 
suitedd for informing court decisions when copyright's delicate balance is shaken is 
thuss questionable. In favour of the fair use doctrine, it can moreover be asserted that 
aa flexible set of abstract criteria has a much larger potential for reacting to new and 
unexpectedd constellations.830 

Seee Senate and House Committee Reports, as quoted by Seltzer  1978, 19-20. 
Seee Campbell v. Acuff-Rose Music, Inc., 510 US 569 (1994), I I  Cf. Litman 1997,612. 
Seee Litman 1997,612. 
Cf.. Cohen Jehoram 2001b, 808. 
Cf.. Alberdingk Thij m 1998b, 176 

826 6 

827 7 

828 8 

829 9 

830 0 

164 4 



THEE INTERPRETATION OF THE THREE CRITERIA 

Iff  copyright's balance is shaken, US courts will seek to recalibrate it on thee basis 
off  the fair use doctrine. Relevant decisions wil l trigger a heated debate. In the 
coursee of ensuing discussions, the fair use doctrine wil l occupy centre stage and 
diversee solutions as to its correct application will be espoused. Complaints wil l 
potentiallyy also be made about its flexibility . In continental European countries, a 
comparablee centre of gravity and an identifiable scapegoat are missing. Instead, 
policyy makers wil l simply call for an amendment of the existing set of restrictively-
delineatedd limitations. The fact that the fair use doctrine is brought into focus and 
possiblyy criticised whenever difficult situations arise should therefore not be 
overestimated.. In the normal course of events, the groundwork laid for applying the 
fairr use doctrine, reaching back to the year 1841, yields a sufficient supply of well-
knownn cases. It offers the possibility of foreseeing the consequences resulting from 
aa given action. The position taken by Cohen Jehoram must therefore be rejected. 
Thee US fair use doctrine is a limitation that can be qualified as sufficiently 'certain' 
inn the sense of the three-step test. 

Thiss conclusion does not leave Bornkamm's position untouched. He opposes the 
qualificationn of the fair use doctrine as a 'certain special case' on the grounds that a 
'speciall  case' requires that a limitation is delineated so as to privilege only the use 
forr a specific purpose.*31 On its merits, this line of reasoning points towards the 
necessityy of specific, precisely and narrowly determined limitations in the sense of 
thee civil law tradition just like Cohen Jehoram's argument and must consequently 
alsoo be rejected.832 Bornkamm, however, chooses the requirement of speciality as a 
startingg point instead of focusing on certainty. His critique makes it necessary to 
scrutinisee the US fair use doctrine not only in the light of the claim for legal 
certaintyy but also as regards its speciality. 

Beforee turning to the US fair use doctrine in this context, a comment on fair 
dealingg provisions which can be found in the UK and India seems appropriate. In 
bothh countries, a fair dealing with a copyrighted work for the purposes of research 
orr private study, criticism and review, and for reporting current events is 
exempted.8333 The fair dealing provisions, therefore, touch upon areas which are 
specificallyy regulated in the Berne Convention, such as quotations and press 
summaries,, or the reporting of current events. The special provisions of the 
Convention,, namely articles 10(1) and lObis BC, are merged in the fair dealing 
concept.. In consequence, it can profit from the automatism in favour of national 
limitationss resting on special provisions of the Berne Convention. Insofar as the 
makingg of quotations for criticism and review and the reporting of current events 
aree concerned, the fair dealing provisions automatically constitute a special case in 
thee sense of the three-step test.834 As to the remaining purposes of research or 

Seee Bornkamm 2002,45-46. 
Cf.. also die view taken by Ficsor 2002a, 516, which has been discussed in subsection 4.4.1. 
Seee subsections 3.13.4 and 3.1.3.5. 
Cf.. subsection 4.43. 

831 1 

832 2 

833 3 

834 4 
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privatee study, it must be borne in mind that the scope of this defence has 
traditionallyy been considered fairly limited. The making of 'multiple copies by a 
thirdd party for use by a plurality of such persons' for instance, is qualified as 
unjustified.8355 It can therefore be assumed that, by and large, privileged dealings 
withh a work for die purpose of research or private study will fall under the category 
off  'strictly personal use' that has been declared a special case in the sense of the 
three-stepp test in the previous subsection. The outlined fair dealing provisions, thus, 
doo not pose difficulties in the context of the test's first criterion. 

Ass regards the US fair use doctrine, this analysis is of particular interest because 
sectionn 107 of the US Copyright Act which enshrines the doctrine enumerates 
certainn purposes that are most appropriate for a finding of fair use. The statute refers 
too 'purposes such as criticism, comment, news reporting, teaching (including 
multiplee copies for classroom use), scholarship, or research*,836 thereby inevitably 
callingg to mind die aforementioned UK fair dealing provisions. Like the latter 
provisions,, me fair use doctrine may therefore profit from the automatism in favour 
off  national limitations resting on special provisions of the Berne Convention, such 
ass articles 10(1), 10(2) and lObis. Moreover, 'scholarship or research' - just like 
'researchh or private study' - can be considered a special case in line with the rules 
concerningg personal use privileges which have been developed in me previous 
subsection.. Hence, the preamble's enumeration is unproblematic.837 Further 
ramifications,, however, may nonetheless stymie the qualification of fair use as a 
speciall  case. As the words 'such as' indicate, the enumerated purposes should be 
takenn into account by the courts among others that are not specifically listed It has 
evenn been held that it would be an error for the trial court to refrain from 
consideringg the four fair use factors on the ground that the use did not fall within 
thee enumeration.838 This feature lends the fair use doctrine the air of incalculability. 
Itt can hardly ever be said precisely which set of purposes is privileged under me 
statute.. To do justice to the very nature of the fair use doctrine, however, 
compliancee with the three-step test must not be denied before consulting analyses of 
casee law elucidating the doctrine's ambit of operation. 

Inn this respect, Seltzer pointed out in 1978 that fair use 'has always had to do 
withh the use by a second author of a first author's work'.839 If this were still true, the 
fairr use doctrine could readily be declared a special case. A concept which, first and 
foremost,, exempts transformative uses corresponds to the considerations of 
intergenerationall  equity which are embraced here as a guideline for the application 
off  the three-step test.840 The more recent survey of case law conducted by Nimmer 

Seee Laddie/Plescott/Vitoria 1995,132. Cf. subsection 3.1.3.4. 
Seee section 107 of the US Copyright Act 
Cf.. Goldstein 2001, 295. It is also to be noted that the purposes listed in the preamble, in general, do 
nott reach beyond those countenanced internationally. Cf. subsection 4.4.2.3. 
Cf.. Nimmer 2002, § 13.05[A]tl][a], 13-155. 
Seee Seltzer 1978, 24. Cf. Ginsburg 1997,5. 
Cf.. subsections 2.3 and 4.4.2.3. 
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showss that the question of whether a productive use is made of a copyrighted work 
iss still of crucial importance to the fair use analysis.841 In Campbell v. Acuff-Rose 
Music,, Inc., the US Supreme Court elaborated that 

'thee goal of copyright, to promote science and the arts, is generally furthered 
byy the creation of transformative works. Such works thus lie at the heart of the 
fairr use doctrine's guarantee of breathing space within the confines of 
copyright'842 2 

Ass an intruder into the fair use world of privileged transformative uses, Seltzer 
perceivedd photocopying for private use: 'It is this "copying for private use" that is 
att the crossroads of traditional fair use notions and the intrinsic-use questions of 
infringementt posed by photocopying.'843 Later, in the decision Sony Corporation of 
Americaa v. Universal City Studios, Inc., the US Supreme Court really deemed the 
practicee of time-shifting and thus a facet of private use fair.844 For this reason, an 
uncompromisingg alignment of the fair use doctrine with transformative use cannot 
bee concluded. However, strictly personal use has already been qualified as a special 
casee in the sense of the three-step test in the previous subsection - regardless of 
whetherr it is of a productive or consumptive nature. This departure from the 
transformativee use requirement is thus compatible with the three-step test. 

Naturally,, it is beyond the scope of the present inquiry to dive into the depths of 
establishedd case law in order to plumb exactly the extent to which the US fair use 
doctrinee fully complies with the requirement of speciality set out in the three-step 
test.. Potentially, some decisions are to be found which do not seem to comply with 
thee qualitative standard developed above. On the basis of the findings at hand, it 
neverthelesss appears not unreasonable to assume that on balance, the fair use 
doctrinee meets this qualitative standard. The purposes explicitly enumerated in the 
doctrinee do not militate against this conclusion. The particular importance attached 
too transformative uses fits into the framework of intergenerational equity in which 
thee three-step test ought to be interpreted.845 

AA pragmatic argument additionally supports the qualification of fair use as a 
'certainn special case'. When the US finally adhered to the 1971 Paris Act of the 
Bernee Convention in 1989, they were not obliged to amend section 107 in order to 
bringg the fair use doctrine into line with article 9(2) BC. Apparently, it was 
understoodd that the doctrine complies with the three-step test846 Later, at the 1996 
Diplomaticc Conference, Kushan, speaking on behalf of the US, underscored that 

Cf.. Nimmer 2002, § 13.05[A][l][b] , 13-157 - 13-162. 
Seee Campbell v. Acuff-Rose Music, lac., 510 US 569 (1994), H A. 
Seee Seltzer  1978,26. 
Cf.. Sony Corporation of America v. Universal City Studios, Inc., 464 US 417 (1984), IV B. 
Cf.. section 23. 
Cf.. AlberdingkThij m 1998a, 152-153; Samuelson 1999,582-583. 

167 7 



CHAPTER4 4 

'itt was essential that the [WIPO "Internet" Treaties to come] permit the 
applicationn of the evolving doctrine of "fair use", which was recognized in the 
lawss of the United States of America, and which was also applicable in the 
digitall  environment'.847 

Hee went on to stress that the three-step test 'should be understood to permit 
Contractingg Parties to carry forward, and appropriately extend into the digital 
environment,, limitations and exceptions in their national laws which were 
consideredd acceptable under the Berne Convention'.848 Shall it really be deemed 
puree chance that just this language - used by Kusnan with an eye to the US fair use 
doctrinee - finally made its way to the agreed statement which accompanies the 
three-stepp tests of article 10 WCT?849 

4.55 Conflict with a Normal Exploitation 

Limitationss which are 'certain special cases' may furthermore not 'conflict with a 
normall  exploitation of the work'. This language is used in articles 9(2) BC, 13 
TRIPss and 10 WCT alike. The term 'normal' offers two possibilities.850 Firstly, it 
meanss 'regular, usual'.851 The expression 'a normal exploitation' can accordingly be 
understoodd as a reference to the usual or regular course of events. It connotes 
normalityy in an empirical sense. Secondly, the term 'normal' can be understood as a 
referencee to a state 'constituting, conforming to, not deviating or differing from, the 
commonn type or standard'.852 It has accordingly a normative connotation as well. 

Inn the following subsections, the precise meaning of the prohibition of a conflict 
withh a normal exploitation will be examined along the lines of these two different 
connotations.. In subsection 4.5.1, the historical approach of Bornkamm will be 
discussedd before turning to Ricketson's empirical approach in subsection 4.5.2. It 
wil ll  be seen that neither Bornkamm nor Ricketson traces the conceptual contours of 
aa 'normal exploitation' appropriately. As their rather empirical approaches prove to 
bee unsuited, an emphasis must be laid on the normative meaning of the term 
'normal'' instead. Hence, a normative concept will be developed in subsection 4.5.3. 
Itss impact on special provisions of the Berne Convention will be discussed in 
subsectionn 4.5.4. National limitations that are directly based on the three-step test 
wil ll  finally be examined in subsection 4.5.5. In this context, the problem of private 
usee in the digital environment will be addressed. 

Seee Minutes of Main Committee I, WIPO Doc. CRNR/DC/102, 70. 
Seee Minutes of Main Committee I, WIPO Doc. CRNR/DC/102,70. Cf. Ricketson 1999, 88. 
Forr  the full text of the agreed statement concerning article 10 WCT, see subsection 3.3.2. 
Cf.. WTO Panel - Copyright 2000, § 6.166, and WTO Panel - Patent 2000, § 7.54. 
Cf.. the Oxford English Dictionary. 
Cf.. the Oxford English Dictionary. 
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4.5.11 THE HISTORICAL APPROACH OF BORNKAMM 

Inquiringg into the meaning of the prohibition of a conflict with a normal 
exploitationn of the work, Bornkamm focuses on the initial understanding of the 
three-stepp test at the 1967 Stockholm Conference. In particular, he consults the 
commentss made by Ulmer, the chairman of Main Committee I, on the outcome of 
thee Conference. Ulmer elaborates that article 9(2) BC clarifies that limitations to the 
rightright of reproduction are impermissible in the realm of a normal exploitation of the 
work.8533 He regards the reproduction of literary works by letterpress printing and 
thee production of a new edition of a work by means of photomechanical 
reproductionn as parts of a normal exploitation. The making of single photocopies, 
however,, is not a normal way of exploitation according to Ulmer: 

'Thee formulation [chosen in article 9(2)] clarifies that exceptions to the right 
off  reproduction, on principle, are impermissible in the area of a normal 
exploitationn of the work. This applies for instance to the reproduction of 
literaryy works by way of letterpress printing or to the production of a new 
editionn by means of photomechanical reproduction. No normal way of 
exploitation,, however, is for instance the making of single photocopies. In this 
regard,, it depends on whether the legitimate interests of the author are 
unreasonablyy prejudiced.'854 

Embracingg this explanation, Bornkamm draws the conclusion that a conflict with 
aa normal exploitation shall only be assumed if the exempted use in question enters 
intoo direct competition with traditional forms of exploitation.855 He maintains that a 
detrimentall  indirect effect on a work's exploitation which, for instance, may result 
fromm photocopying for personal use, is to be considered only in the framework of 
thee ensuing third criterion prohibiting an unreasonable prejudice to the author's 
legitimatee interests.856 The ambit of operation of the second criterion is 
consequentlyy confined to direct inroads made into the field of traditional forms of 
exploitation,, such as letterpress printing. According to Bornkamm, the specific 
meritt of this approach lies in the possibility of drawing a clear boundary line 
betweenn the second (conflict with a normal exploitation) and the third 
(unreasonablee prejudice to legitimate interests) criterion of the three-step test857 

Cf.. subsections 3.1.2,43.2 and 4.33. 
Seee Ulmer  1967, 17: 'Die [in Artike l 9(2) gewahlte] Formulierang stellt klar, daS im Bereich der 
normalenn Auswertung des Werkes Ausnahmen vom Vemelfaltigungsrecht grundsatzlich unzulassig 
sind.. Dies gilt beispielsweise fur  die Vervielialtigung literarischer  Werke durch den Buchdrock oder 
fti rr  die Veranstaltung einer  Neuaoflage im Wege der  fotomechaniscben Vervielialtigung. Keine 
normalee Verwertungsart ist dagegen z.B. die Herstellung einzelner  Fotokopien. Hier  kommt es 
darauff  an, ob den berechtigten Literessen der  Urheber  ein unzumutbaier  Schaden zugefügt wird. ' 
Seee Bornkamm 2002,34. 
Seee Bornkamm 2002,34. 
Cf.. Bornkamm 2002,46. 
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Admittedly,, a clear distinction between the field of application of the second and 
thee third criterion is of particular importance. Whereas limitations which cannot 
fulfi ll  the second criterion must definitely be qualified as impermissible -
irrespectivee of whether or not equitable remuneration is paid - the third criterion 
allowss for a much more flexible solution: an unreasonable prejudice to the author's 
legitimatee interests can be avoided by providing for the payment of equitable 
remuneration.85**  The clear boundary line which can be drawn between the second 
andd the third criterion on the basis of Bornkamm's approach, therefore, constitutes a 
strongg point of his concept Nonetheless, certain shortcomings can hardly be denied 
Thee confinement of the scope of the second criterion to traditional ways of 
exploitationn will gradually deprive the three-step test of one of its elements. Should 
thee digital revolution really take place, the importance of letterpress printing and the 
productionn of a new edition of a work by means of photomechanical reproduction 
wil ll  dwindle. In the information society, the possibility of making digital copies 
towerss above all other means of reproducing copyrighted material. To the same 
extentt to which traditional, pre-digital forms of exploitation lose their importance, 
thee prohibition of a conflict with a work's normal exploitation will lose its field of 
applicationn under Bornkamm's approach. Ultimately, it could even be rendered 
meaningless.. A two-step test would remain. 

Thiss result would probably be welcomed by commentators casting doubt upon 
thee appropriateness of the three-step test because of the inflexibility of its second 
criterion.8599 Indeed, the fact that a conflict with a normal exploitation cannot be 
avoidedd by securing the payment of equitable remuneration is a relic mirroring the 
markett imperfections of the analogue world which turns out to be a serious flaw 
inheringg in the functional system of the three-step test in the digital environment.860 

Nevertheless,, Bornkamm's historical approach cannot be considered an appropriate 
meanss for bypassing this problem. The three-step test is to be interpreted so as to 
givee meaning to each of the three criteria. It should accordingly not be deprived of 
thee second criterion by assigning to it an out-dated field of application. Any 
problemm posed by one of the criteria, by contrast, must be solved by redefining its 
functionn within the system of the three criteria. In this vein, it has already been 
pointedd out that it is wrong to conceive of the second criterion as the kingpin of the 
three-stepp test as has frequently been done in the analogue environment.861 

AA further objection to Bornkamm's historical approach must be raised. It is to be 
fearedd that the reduction of the scope of the second criterion to traditional forms of 
exploitation,, ultimately, will lead to an unequal treatment of different categories of 
works.. Potentially, analogue and digital possibilities of marketing a work will be 

Cf.. subsection 4.3.2. 
Cf.. Alberdingk Thijm 1998a, 153-154; Koelman 2003, 7-8. 
Thiss issue will subsequently be discussed in more detail in the context of the development of a 
normativee standard for identifying a conflict with a normal exploitation of the work. 
Seee subsection 4.3.3. 
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combinedd inn the future. A novel, for instance, may be made available online but still 
bee placed on the shelves of booksellers. It is foreseeable, however, that the 
attractivenesss of the digital environment for commercialising copyrighted material 
willl  differ from product to product. Whereas the digital environment may become 
importantt for the exploitation of newspaper articles, academic writings and 
dictionaries,, the analogue world will potentially still constitute the centre of gravity 
ass regards the marketing of the aforementioned novel. If the prohibition of a 
conflictt with a normal exploitation, in this situation, is restricted to traditional, 
analoguee forms of exploitation, this decision favours authors of works, the 
commercialisationn of which still rests primarily on analogue distribution channels. 
Theyy will profit from the rigidity of the second criterion which is unaffected by the 
paymentt of equitable remuneration. Authors whose works are coming to be 
exploitedd predominantly in the digital environment, however, is denied the 
protectionn arising from the prohibition of a conflict with a work's normal 
exploitation.. This unequal treatment is unjustified. 

Thus,, Bornkamm's historical approach must be rejected. By reducing the field of 
applicationn of the second criterion to limitations which directly compete with 
traditionall  forms of exploitation, such as letterpress printing, the prohibition of a 
conflictt with a work's normal exploitation is rendered meaningless in the digital 
environmentt To the same extent to which traditional, pre-digital forms of 
exploitationn lose their importance, the second criterion loses its field of application. 
Ultimately,, Bornkamm's approach could even lead to a two-step test. Insofar as 
analoguee and digital possibilities alike will be used for deriving profit from a work 
inn the future, Bornkamm's approach, moreover, entails the danger of an unequal 
treatmentt of authors. The less a work's commercialisation still depends on 
traditional,, analogue ways of exploitation, the weaker the work's protection in the 
contextt of the second criterion. 

4.5.22 THE EMPIRICAL APPROACH OF RICKETSON 

Ricketsonn has suggested focusing on the author and his usual way of deriving profit 
fromm a work. Thus, he lays an emphasis on the empirical connotation of the term 
'normal'' when tracing the conceptual contours of a normal exploitation as follows: 

'However,, common sense would indicate that the expression "normal 
exploitationn of a work" refers simply to the ways in which an author might 
reasonablyy be expected to exploit his work in the normal course of events. 
Accordingly,, there will be kinds of use which do not form part of his normal 
modee of exploiting bis work - that is, uses for which he would not ordinarily 
expectt too receive a fee - even though they fall strictly within the scope of bis 
reproductionn right '*62 

Seee Ricketson 1987,483. 
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Thee specific problem this approach entails comes to light the moment a survey of 
variouss modes of exploiting intellectual works is conducted in order to identify an 
author'ss normal way of exploitation. Uses which are exempted by virtue of a 
limitationn do not form part of an author's normal mode of exploiting a work. 
Naturally,, authors are not expected to exploit their work in areas which are placed 
beyondd their control by a copyright limitation.863 Their normal way of deriving 
economicc value from creative works is strongly influenced by the limits set to 
exclusivee rights. Ricketson's empirical approach, thus, leads to a circular 
argumentationn sheltering copyright limitations.864 Not surprisingly, the US made the 
followingg statement on the basis of Ricketson's concept in the course of the WTO 
Panell  proceedings concerning article 110(5) of the US Copyright Act: 

'Inn the case of Section 110(5)(B), a significant portion of the establishments 
exemptedd by that section had already been exempted, for almost a quarter of a 
century,, by the homestyle exception. Owners of copyrights in nondramatic 
musicall  works had no expectation of receiving a fee from these 
establishments.'865 5 

Followingg Ricketson's line of reasoning, it can therefore easily be contended that 
aa limitation does not conflict with a normal exploitation because the authors, 
normally,, do not gather revenue in the exempted area. The reason for the authors' 
reticencee is the limitation itself. Due to its existence, they refrain from exploiting 
theirr works in the privileged cases and concentrate on other areas.866 Their mode of 
exploitationn simply mirrors the specific national system of grants and reservations 
off  copyright law. Focusing on the author and his normal way of exploitation thus 
meanss etching the actual status quo of copyright law in stone. 

Too avoid the described regulatory dilemma, recourse may be had to the situation 
existingg before the relevant limitation was introduced. The corresponding argument 
runss as follows: if, prior to the adoption of the limitation, the work was not 
exploitedd in the area which is now exempted, the limitation does not conflict with a 
normall  exploitation because the authors voluntarily refrained from exploiting their 

Cf.. WTO Panel - Copyright 2000, § 6.188, elaborating that 'where a particular use of works is not 
coveredd by the exclusive rights conferred in the law of a jurisdiction, the fact that the right holders 
doo not license such use in that jurisdiction cannot be considered indicative of what constitutes 
normall  exploitation'. Cf. Lucas 2001,432; Goldstein 2001,295. 
Cf.. Hugenholtz 2000d, 201. Ricketson 2003, 23, himself is alert to this obvious circularity. As a 
wayy out, he seeks to interpolate normative considerations 'as to what the copyright owner's market 
shouldshould cover'. See Ricketson, ibid., 24 (emphasis in the original text). Cf. Ginsburg 2001, 23; Oliver 
2002,, 158. However, Ricketson, ibid, 26, admits that this solution 'leaves the application of the 
secondd step of Article 9(2) more open-ended and uncertain'. It is therefore preferable to make 
allowancee for the considerations, which Ricketson, ibid., 25, wants to include, in the context of the 
firstt criterion, as is proposed here. See subsection 4.4.2.3. 
Seee WTO Panel - Copyright 2000, first written submission of the US (attachment 2.1), § 32. Cf. the 
criticall  assessment by the WTO Panel-Copyright 2000, §§ 6.190,6.196 and 6.198. 
Seee the examples given by Ricketson 1999,70. Cf. WTO Panel - Copyright 2000, § 6.198. 
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workss in the now exempted area before the limitation was introduced. The inquiry 
intoo normal ways of exploitation is based on the situation existing prior to the 
introductionn of the limitation. Consequently, it is not subverted by the limitation 
underr examination itself. Once again, the line of argument developed by the US in 
thee course of the WTO Panel proceedings can serve as an example. The US asserted 
that,, when section 110(5)(A) was adopted, 

'Congresss intended that this exception would merely codify the licensing 
practicess already in effect by the right holders and their licensing 
organizations.... Since 110(5XA) only affected establishments that were not 
likelyy otherwise to enter into a licence, or would not have been licensed under 
thee practices at that time, it did not conflict with the expectations of right 
holderss concerning the normal exploitation of their works/867 

Thiss solution, however, merely shifts the problem. Its flaw is the concentration 
onn historical facts. In the case of a limitation which was introduced into national 
copyrightt law 50 years ago, an inquiry into the authors' normal mode of 
exploitationn only yields insights into the situation at that time. Current data are not 
availablee because the limitation superimposes the potential area of exploitation. A 
judgementt based on the circumstances existing 50 years ago would have the effect 
off  setting the relevant historical situation in stone - instead of today's status quo of 
copyright.8688 As this situation led to the adoption of the limitation under 
examination,, it is likely that no conflict with the authors' normal mode of 
exploitationn at this time is to be found. The outlined way of escaping the regulatory 
dilemmaa thus does not solve the problem. Moreover, it will be impossible to 
ascertainn the historical situation in cases where a limitation has a venerable tradition 
renderingg the objective observer incapable of tracing the authors' normal way of 
exploitationn back to the time of its inception. Even if it is possible to bring to light 
somee insights into the situation existing long ago, the suitability of the historical 
findingss for actual decisions in the field of copyright law is doubtful. 

Att the international level, a comparative analysis might present a further 
possibilityy of solving the problem of a circular argumentation. References to 
countriess with a similar level of socio-economic development could serve as point 
off  comparison.869 The corresponding argument runs as follows: if uses exempted in 
aa certain country do not form part of the authors' normal way of exploitation in 
otherr countries, which serve as reference point for the comparative analysis, the 
limitationn does not conflict with a normal exploitation. The envisioned comparative 
analysis,, however, raises more problems than it solves. First of all, it has to be 
stressedd that its applicability is quite limited. To a certain extent, the same 

Cf.. WTO Panel - Copyright 2000, first  written submission of the US (attachment 2.1), § 30. 
Cf.. WTO Panel - Copyright 2000, § 6. 198, also fearing that 'any current state and degree of 
exercisee of an exclusive right  by right holders could effectively be "frozen'" . 
Thiss notion has also been discussed by the WTO Panel - Copyright 2000, § 6.189. 
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limitationss will be found in all countries with similar level of socio-economic 
development,, even though they may be given different expression in the respective 
nationall  laws. limitations which are recognised in the Berne Convention or which 
weree discussed in the course of the 1967 Stockholm Conference mirror the achieved 
degreee of harmonisation. Exemptions for research, teaching, private use or 
administrativee and judicial purposes, for instance, will prove to be widespread.870 

Thee outlined approach is inapplicable to these cases. 
Itt is furthermore to be noted that national legislation enjoys the freedom of 

estimatingg the necessity of copyright limitations differently. The formulation 'It 
shalll  be a matter for legislation in the countries of the Union...', which is often used 
inn the Berne Convention,871 reflects this freedom. Whether and how a corresponding 
limitationn is incorporated into national law, is left to the national legislator. This 
freedomm of varying responses to national needs and traditions could easily be 
erodedd by inferring a conflict with a normal exploitation from a comparative 
analysis.. For instance, such an analysis could threaten the press privilege to 
reproducee articles on current economic, political or religious topics set out in article 
I0bis(l)I0bis(l) BC. According to the analysis conducted by Guibault, limitations of this 
typee differ substantially in scope in France, Germany, the Netherlands and the US. 
Whereass the limitation has remained of rather limited significance in France and the 
US,, the Dutch and German copyright acts traditionally provide for a broad 
exemption.872 2 

AA comparative analysis would therefore yield the following results: insofar as the 
limitationn does not exist, or has a narrow scope in France and the US, the 
reproductionn of articles on current topics forms part of the authors' normal mode of 
exploitationn in these countries. Consequently, it must be concluded that the broader 
limitationss known in Dutch and German copyright law conflict with a normal 
exploitationn of articles on current topics. The comparative analysis thus leads to 
maximumm protection among countries with a similar level of socio-economic 
development.. Existing differences are levelled out without considering the 
particularitiess of a country's copyright balance. The specific system of permissible 
limitations,, set out in the Berne Convention, would moreover be eroded. According 
too the given example, the Dutch and German limitation would fail the second step 
off  article 9(2) BC, even though article 10Ms(l) BC explicitly provides for the 
possibilityy of exempting the described use of articles on current topics.873 Insofar as 
thee limitation permitted by article 10bis(l) BC does not become widespread among 
countriess with a similar level of socio-economic development, a comparative 
analysiss bars national legislation from itss adoption. . 

Cf.. subsection 3.1.2 and the overview given in subsection 3.1.3. 
Forr example, this wording can be found in articles 9(2), 10(2), I0bis(l), 10bis(2) BC. 
Cf.. Guibault 2002,57-65. See also subsection 3.1.3. 
Seee in respect of die latter provision Ricketson 1987,504-506. 
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Hence,, a comparative analysis, just like recourse to the historical situation 
existingg prior to a limitation's introduction, is manifestly unsuited to alleviating the 
problemm of circularity inhering in Ricketson's approach.874 A regulatory dilemma 
thuss prevents the application of an empirical concept in connection with the second 
criterion:: the three-step test functions as a control mechanism for limitations and 
encompassess long-standing exemptions. Its potential for exerting control, however, 
iss impoverished insofar as its regulatory substance, the three criteria, is defined 
throughh its regulatory object, the various limitations. To enable the test to 
effectivelyy control currently existing limitations, influences of these limitations on 
itss regulatory framework must be avoided to the greatest extent possible.875 The 
empiricall  approach developed by Ricketson, however, allows currently existing 
limitationss to inform the regulatory substance of the three-step test As authors are 
nott expected to exploit their work in areas which are placed beyond their control by 
aa copyright limitation, their normal way of deriving economic value from creative 
workss is strongly influenced by the current set of limitations. The moment a 
limitationn is incorporated into national law, the empirical approach aligns the 
secondd criterion of the three-step test with the authors' normal mode of exploiting a 
work,, as modified by the now existing limitation. 

Thee potential harm flowing from this automatism can finally be elucidated by 
reviewingg Ricketson's approach from the perspective of right holders and users 
alike.. On the side of right holders, it is to be feared that Ricketson's empirical 
conceptt could lead to the gradual and uncontrolled abridgement of exclusive rights 
inn cases where technical advances offer new possibilities for taking advantage of a 
limitation.8766 In the basic proposal for substantive provisions of the later WIPO 
Copyrightt Treaty, this danger was clearly pointed out in connection with the 
proposedd adoption of the three-step test: 

'Itt bears mention that this Article is not intended to prevent Contracting 
Partiess from applying limitations and exceptions traditionally considered 
acceptablee under the Berne Convention. It is, however, clear that not all 
limitationss currently included in the various national legislations would 
correspondd to the conditions now being proposed. In the digital environment, 
formallyy "minor reservations" may in reality undermine important aspects of 
protection.'877 7 

Onn the side of users, it is to be feared that legislators could be hindered from 
imposingg new limitations that are appropriate in the digital environment878 As the 
currentt exploitation scheme of the authors is safeguarded by Ricketson's approach, 

Cf.. WTO Panel - Copyright 2000, § 6.189. 
Cf.. subsection 3.1.4. 
Seee section 2.4 above. Cf. Hardy 1995,1-3. 
Seee WIPO Doc. CRNR/DC/4, § 12.08. 
Thiss possibility, however, has explicitly been reflected in the agreed statement concerning the three-
stepp tests of article 10 WCT. See subsection 33.2. 
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neww restraints might be placed on exclusive rights solely in areas which are not 
actuallyy exploited by the authors in the normal course of events. Otherwise, a 
conflictt with a normal exploitation inevitably arises. This postulation renders the 
currentt exploitation scheme of authors somewhat sacrosanct Normally exploited 
segmentss of the authors' reproduction right are automatically removed from the 
nationall  legislator's sphere of influence. Legislation in the field of copyright law 
wouldd accordingly be dictated by the actual shape of the market for literary and 
artisticc works. This outcome can hardly be reconciled with the picture of a national 
legislatorr pursuing certain public policy objectives. Empirical findings may underlie 
hiss decisions. He might even favour the codification of widespread licensing 
practices.. This decision, however, ought to be the consequence of normative 
considerations,, like the conviction that the alignment of the system of grants and 
reservationss of copyright law with actual markets is best suited for shaping the 
nationall  copyright balance. Depriving the legislator of the freedom to intervene in 
actuall  licensing practices prevents him from actively safeguarding copyright's 
balance. . 

Thee danger evolving from Ricketson's approach can clearly be seen in the digital 
environment.. Digital technology improves not only the state of the copying art, but 
alsoo offers new possibilities of controlling the particulars of individual uses of a 
work.. As a result, new ways of contracting and new markets emerge.879 If new areas 
off  normal exploitation were to be automatically put beyond the reach of the national 
legislator,, his ability to react adequately, in pursuit of his specific public policy 
concept,, to the new situation would be unduly curtailed. The real sovereign would 
bee the market which does not lend weight to the necessity of copyright protection 
onn the one hand and justifications for limitations on the other in order to strike a 
properr balance. This result raises the spectre of national copyright systems being 
subjectt to market powers without an initial decision of the legislator and beyond bis 
control.8800 Furthermore, it erodes a basic feature of the three-step test. The latter has 
alwayss been understood to allow national legislation great latitude.881 This finding is 
irreconcilablee with the picture of the national legislator in the straitjacket of the 
dictatess of the market. On account of these findings, Ricketson's empirical 
approach,, focusing on the authors' normal mode of exploitation, must be rejected. 
Preferencee should be given to a standard of control based on normative 
considerationss instead. 

Cf.. Drrier/Senftleben, 2001,117-120. See Bell's concept of 'fared use', 1998, 596-609, and Merges 
1997,118.. Cf. subsection 2.1.2. 
Ass a matter of course, the legislator himself might draw the conclusion that the copyright balance 
evolvingg from free market powers is exactly what he wants to enact hi this case, however, the 
correspondingg decision is initially based on his public policy objective. The approach to copyright, 
whichh has evolved in the US from neo-classical economic property theory, could underlie such a 
decision.. Cf. subsections 2.1.2 and 2.2.4. 
Seee Kerever 1975, 331: 'Cette disposition conventionnelle se caractérise par la grande latitude 
laisséee aux legislations nationales...' Cf. Collova 1979,125-127; Heide 1999,105. 
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4.5.33 THE DEVELOPMENT OF A NORMATIVE CONCEPT 

Thee background to the three-step test does not provide much guidance in respect of 
normativee concepts. The test's drafters allowed national legislation great latitude 
andd confined themselves to a few observations of a general nature. Indications 
givenn at the 1967 Stockholm Conference, nevertheless, can serve as a starting point 
forr the development of a normative standard. They will be discussed in the 
followingg subsection 4.5.3.1. On account of the technological changes which have 
occurredd since 1967, the meaning of the normative guideline taken from the 
materialss of the Stockholm Conference must be clarified. It will be adapted to die 
advancess in the field of digital technology in subsection 4.5.3.2. In subsection 
4.5.3.3,, a comparative analysis of die fourth factor of the US fair use doctrine on the 
onee hand, and the second criterion of the three-step test on the other, wil l be 
conductedd to solve die problems arising from this adaptation. In die ensuing 
subsectionn 4.5.3.4, die correct reference point for the application of die normative 
conceptt resulting from dus comparable analysis must be determined. The question 
wil ll  be asked whether preference should be given to each individual exclusive right 
ass a reference point or die overall commercialisation of a work enabled by the 
wholee bundle of exclusive rights. A final definition of a conflict with a normal 
exploitationn wil l be given in subsection 4.5.3.5. 

4,5.3.14,5.3.1 THE GUIDELINE GIVEN AT THE STOCKHOLM CONFERENCE 

Accordingg to die preparatory work for die 1967 Stockholm Conference, die second 
criterionn reflects die concern tiiat die utilisation of a work might enter into 
economicc competition witi i normal ways of exploitation. The study group which 
tabledd die proposals for revising die substantive provisions of die Berne Convention 
initiall yy proposed die following formulation: 

'However,, it shall be a matter for legislation in die countries of die Union, 
havingg regard to die provisions of tins Convention, to limit die recognition 
andd die exercising of that right, for specified purposes and on die condition 
thatt tiiese purposes should not enter into economic competition witii these 
works.'882 2 

Accordingg to die explanation by die study group, die latter condition is intended 
too give expression to die principle tiiat 

'alll  forms of exploiting a work, which have, or are likely to acquire, 
considerablee economic or practical importance, must be reserved to die 
authors'.883 3 

Secc Records 1967, Doc. S/l, 112. 
Seee Doc. S/l, Records 1967,112. 
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Thiss statement provides a useful guideline for the development of a normative 
standard.. As it forms the background to die prohibition of a conflict with a normal 
exploitationn in die final die diree-step test, it shows that not only actual markets, on 
whichh die empirical concept put an emphasis, but also potential ones, which might 
emergee in die future, should constitute die object of die second criterion. 

Thee reference to botii actual and potential forms of exploitation is an important 
dynamicc element884 If a currendy exploited market loses its considerable economic 
orr practical importance, it no longer numbers among tiiose forms of exploitation 
whichh are safeguarded by die second criterion. The exemption of tiiis area of 
exploitation,, tiierefore, becomes possible on die condition mat it does not 
unreasonablyy prejudice die legitimate interests of die autiior, as set forth by die tiiird 
criterion.. The emergence of a new form of exploitation, however, which is likely to 
acquiree considerable economic or practical importance, renders an already existing 
limitationn which covers die corresponding potential market, incapable of fulfillin g 
diee test's second criterion any longer. The respective limitation must be amended or 
abolished.. The outlines of a normal exploitation, dierefore, do not depend on die 
actuall  status quo of copyright law. Neitiier die problem of an out-dated field of 
applicationn inhering in Bornkamm's approach, nor die problem of circularity which 
ledd to die rejection of the empirical approach of Ricketson,885 tiius, arises in the 
contextt of die guideline given at die Stockholm Conference. Not surprisingly, the 
WTOO Panel reporting on Section 110(5) of die US Copyright Act also embraced die 
quotedd statement as a normative guideline and drew similar conclusions: 

'Thuss it appears tiiat one way of measuring the normative connotation of 
normall  exploitation is to consider, in addition to tiiose forms of exploitation 
tiiattiiat currendy generate significant or tangible revenue, tiiose forms of 
exploitationn which, witii a certain degree of likelihood and plausibility, could 
acquiree considerable economic or practical importance.'886 

Thee Panel, dealing witii die diree-step test of article 13 TRIPs, adopted die 
statementt of die preparatory work for the Stockholm Conference even tiiough it 
concernss article 9(2) BC. The identical wording of the second criterion of article 
9(2)) BC and article 13 TRIPs supports tiiis procedure.887 The drafting history of 
articlee 13, however, was not invoked by die Panel although its examination shows 
furtherr lines of intersection between bodi provisions. In die course of die meetings 
off  die negotiation group, dealing witii copyright in preparation for die GATT 
Uruguayy Round, die US proposed a formulation which was later transformed into 
diee diree-step test of article 13 TRIPs and touched upon die question of die effectt on 
actuall  and potential markets: 

Cf.. WTO Panel - Copyright 2000, §§ 6.178-6.182. 
Seee subsections 4.5.1 and 4.5.2. 
Seee WTO Panel - Copyright 2000, § 6.180. Cf. Hugenholtz 2000d, 201. 
Seee the introduction given in section 3.2.4 above and WTO Panel - Copyright 2000, § 6.74. 
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'Anyy limitations and exemptions to exclusive economic rights [...] in any 
eventt shall be confined to clearly and carefully defined special cases which do 
nott impair actual or potential markets for, or the value of, copyrighted 
works.'888 8 

Explainingg the proposal, the US representative pointed out that 'although he 
recognisedd that the US proposal used language a littl e tighter than that in the text of 
thee Berne Convention, he believed that the proposal constituted a clarification of the 
Bernee Convention rather than a substantive change'.889 Indeed, the US proposal 
reflectss considerations which are also given expression in the statement taken from 
thee preparatory work for the Stockholm Conference. The concern that limitations 
couldd enter into competition with normal ways of exploitation reappears, as well as 
thee dynamic element embodied in the reference to actual and potential markets. In 
general,, the participants of the GATT Uruguay Round sought to follow the line of 
thee Berne Convention with regard to copyright limitations.890 Against this backdrop, 
itt is not surprising that the formulation of the United States was finally replaced 
withh the wording of article 9(2) BC to enshrine the outlined shared considerations 
inn the TRIPs Agreement. In view of the similar undercurrent and identical wording 
off  both provisions, the utilisation of the guideline given at the Stockholm 
Conferencee is appropriate in die context of article 13 TRIPs. 

Moreover,, its use can be justified with regard to the three-step test of article 10 
WCT.. The drafting history of article 10 elicits that it was intentionally moved into 
linee with article 9(2) BC.891 The basic proposal for substantive provisions of the 
laterr WCT explicitly recommended in respect of me proposed three-step test to 
'followw die established interpretation of article 9(2) of the Berne Convention'.892 

Againstt this background, the statement made in die preparatory work for the 
Stockholmm Conference can also be adopted as a normative guideline in the context 
off  article 10 WCT. Therefore, the development of a normative standard, affording 
diee determination of a conflict with a normal exploitation of intellectual works, can 
bee based on the guideline given at die Stockholm Conference witi i regard to all 
three-stepp tests of international copyright law. A normal exploitation encompasses 
alll  forms of exploiting a work, which have already acquired, or are likely to acquire 
considerablee economic or practical importance. 

Seee GATT Doc. MTN.GNG/NG1 l/W/14/Rev.l, 8. Cf. subsection 3.2.1. 
Seee the explanation given in GATT Doc. MTN.GNG/NG11/14,15. 
Seee subsection 3.2.1 above. 
Seee section 3.3 above. 
Cf.. WTPO Doc. CRNR/DC/4, § 12.05. See Doc. CRNR/DC/5, comments on articles 13 and 20, in 
respectt of the corresponding three-step test of article 16 WFFT. 
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4.5.3.24.5.3.2 ADAPTING THE GUIDELINE TO THE DIGITAL ENVIRONMENT 

Too understand the meaning of this definition of 'a normal exploitation' properly, 
thee background to the Stockholm Conference must be taken into consideration. The 
pre-digitall  world of 1967 created various practical difficulties of ensuring authors 
adequatee reward for their expressive work. The fact that market failure was often 
consideredd a basis for limitations in the analogue world mirrors the degree of 
markett imperfection.893 At the Conference, importance was attached to the latest 
statee of the copying art. In particular, the problem of photocopying was discussed. 
Thee intention to expressly declare private use privileges permissible in article 9(2) 
raisedd objections. Ultimately, the drafters of the three-step test refrained from 
explicitlyy mentioning private use as a permissible limitation and left this issue to 
nationall  legislation instead.894 The moment reprography as well as sound and visual 
reproductionn became widespread, the potential danger from private use privileges as 
aa mass phenomenon came to the fore. In 1981, Ficsor noted that 

'itt very soon became evident that the Diplomatic Conference had been wise to 
eliminatee a direct provision on reproduction for private use. Technological 
progresss has accelerated and in the cases of reprography and of sound and 
visuall  reproduction private use has become such a mass phenomenon that it 
obviouslyy conflicts with the normal exploitation of protected works and 
unreasonablyy prejudices the legitimate interests of authors/895 

Itt was feared that private copying could even erode the reproduction right.896 

Againstt this backdrop, the statement that 'all forms of exploiting a work, which 
have,, or are likely to acquire, considerable economic or practical importance, must 
bee reserved to the authors',897 simply clarifies that the right of reproduction is 
indeedd due to the authors and should not be sacrificed for user privileges even 
thoughh they may be socially valuable. 

Thee digital environment, however, sheds a different light on the guideline given 
att the Stockholm Conference. Digital technology affords authors the opportunity of 
monitoringg precisely the particulars of individual uses. New forms of exploitation 
evolvee from the combination of digital rights management systems with new ways 
off  contracting, like click-wrap licences.898 Owing to the dramatic reduction of 

Cf.. subsection 2.2.2. 
Cf.. Collova 1979,124-126. See the explanations given in subsection 3.1.2 above. 
Seee ficsor 1981,60-61. 
Cf.. P. Masouyé 1982, 84-86 and Kerever 1975, 340. An observation of Germany articulated this 
fearr already at the Conference. See Doc. S/13,, Records 1967,618: 'The rapid development of these 
modemm processes of reproduction in the private sector is liable to deprive die author's right of 
reproductionreproduction of its substance'. Similarly, Denmark feared an 'unjustified limitation of the author's 
rightright to normal exploitation of his works'. Cf. Doc. S/13, Records 1967,615. 
Seee Doc. S/l, Records 1967,112. 
Cf.. the analysis of the discussion concerning the UCTTA by Dreier/Senftleben 2001,92-106. 
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transactionn costs in the digital environment, market failure is not unlikely to be 
largelyy redressed in the long run. In particular, private use privileges are rendered 
vulnerablee to this development.899 

Thee new possibilities offered by digital technology could lead to the 
understandingg that a normal exploitation, defined as a reference to all forms of 
exploitationn of considerable economic or practical importance, encompasses nearly 
alll  ways of using and enjoying works of the intellect. In particular, advocates of the 
neo-classicall  approach to copyright described in chapter 2 seek to vest authors of 
literaryy and artistic works with all actual and potential markets in order to ensure 
thee entry of intellectual resources into the market process to the greatest extent 
possible.9000 The threshold for showing considerable economic or practical 
importancee would be extremely low according to neo-classicists. The mere fact that 
aa market as such, regardless of its profitability, currently exists or will potentially 
takee shape in the future, would have to be deemed sufficient to answer die question 
off  considerable importance in the affirmative.901 Only those areas where a market is 
hinderedd from emerging because of the personal resistance of the authors, are 
placedd beyond the control of the second criterion and can be exempted902 The 
authors'' resistance to placing specific applications of their work on the market, 
however,, scarcely represents a source of numerous user privileges. Merely the 
utilisationn of copyrighted works for objectionable uses, such as criticism and 
parody,, might escape the pervasive market power of the authors.903 The corrosive 
effectt of such an interpretation on the system of die three criteria has been described 
byy Heide as follows: 

'Inn an environment where few, if any, practical problems prevent contracting 
directlyy with the end user for the user's desired use of a work and where on-
linee contracts and technological devices enable an author to monitor the use of 
hiss work, such an interpretation potentially transforms die three-step test into 
aa one-step test'904 

Therefore,, a normal exploitation cannot be equated with full use of all exclusive 
rights.rights. If authors were to draw on the full panoply of digital exploitation forms, the 
secondd step of the test would be insuperable for almost all limitations, and 
provisionss containing the three-step test would be rendered meaningless. Instead, it 
couldd simply be enunciated that limitations are not permissible at all. The mere 
existencee of three distinct criteria suggests that there are indeed 'certain special 
cases'' causing no conflict Something less than full use of all exclusive rights 

Cf.. Bell 1998,583; Merges 1997,132. 
Seee subsection 2.1.2. 
Cf.. Gordon 1982,1620-1621. 
Cf.. Gordon 1982,1618-1619 andd 1632-1635. 
Cf.. Patry/Perlmutter 1993, 688-689 and Bell 1998, 592-596, who would even subject dwse uses to 
thee control of the authors. 
Seee Heide 1999,106. Cf. also Lucas 2001,432. 
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constitutess a normal exploitation.905 The practical example given in the general 
reportt of the 1967 Stockholm Conference to explain the functioning of the three-
stepp test, strengthens this line of reasoning: 

'Iff  [the photocopying] consists of producing a very large number of copies, it 
mayy not be permitted, as it conflicts with a normal exploitation of the work. If 
itit  implies a rather large number of copies for use in industrial undertakings, it 
mayy not unreasonably prejudice the legitimate interests of the author, 
providedd that, according to national legislation, an equitable remuneration is 
paid.. If a small number of copies is made, photocopying may be permitted 
withoutt payment, particularly for individual or scientific use.'906 

Thee second criterion merely has the function to sort out the category of 
limitationss which exempt 'a very large number of copies'. The remaining cases of a 
'ratherr large' and a 'small number of copies' are subjected to the control of the third 
criterion.. Copyright's adaptation to digital technology should not be misused to 
erodee these conceptual contours. This conclusion can be undergirded by a further 
observation.. It concerns the guideline given in the preparatory work for the 
Stockholmm Conference itself. When explaining the conditions on which limits may 
bee set to the right of reproduction,907 the study group merely referred to the 
principlee that actual and potential markets of considerable importance must be 
reservedd for the authors. Initially, this principle was embedded in a framework 
whichh underlined the necessity of a compromise solution to make allowance for the 
interestt of the members of the Beme Union in the maintenance of traditional 
limitations.9088 In this broader context, the study group elaborated that, 

'onn the one hand, it was obvious that all the forms of exploiting a work, which 
had,, or were likely to acquire, considerable economic or practical importance, 
mustt in principle be reserved to the authors; exceptions that might restrict the 
possibilitiess open to authors in these respects were unacceptable. On the other 
hand,, it should not be forgotten that domestic laws already contained a series 
off  exceptions in favour of various public and cultural interests and that it 
wouldd be vain to suppose that countries would be ready at this stage to abolish 
thesee exceptions to any appreciable extent.'909 

Thiss statement underlines that a normative concept tracing the outlines of a 
normall  exploitation must create sufficient room for balancing the divergent interests 
off  authors and users. The quoted passage refers not only to 'all the forms of 
exploitingg a work, which have, or are likely to acquire, considerable economic or 

Cf.. WTO Panel - Copyright 2000, § 6.167. 
Seee Report on the Work of Main Committee J, Records 1967,1145-1146 (emphases added). 
Seee Doc. S/l, Records 1967,112. 
Cf.. Doc. S/l, Records 1967, 111. See subsection 3.1.2 above. 
Seee Doc. S/l, Records 1967,111-112. 
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practicall  importance', but also to 'various public and cultural interests' which 
shouldd not be threatened by the three-step test.910 Similarly, the necessity of striking 
aa proper copyright balance was underscored at the 1996 WTPO Diplomatic 
Conferencee on Certain Copyright and Neighboring Rights Questions. In the basic 
proposall  for substantive provisions of the later WCT, the following comment was 
madee in respect of the proposed three-step test: 

'Whenn a high level of protection is proposed, there is reason to balance such 
protectionn against other important values in society. Among these values are 
thee interests of education, scientific research, the need of the general public 
forr information to be available in libraries and the interests of persons with a 
handicapp that prevents them from using ordinary sources of information.'911 

Byy die same token, die preamble of the WCT recognises 'die need to maintain a 
balancee between die rights of authors and die larger public interest'. These 
statementss are of particular importance because die WCT is a reaction to die 
challengess of die digital environment.912 Obviously, it was not intended to dismantle 
diee existing edifice of permissible limitations by incorporating die tiiree-step test 
intoo die WCT. Its adaptation to die digital environment should accordingly not lead 
too this result. By contrast, it can be stated tiiat sufficient room must be provided for 
publicc and cultural interests. 

Hence,, concepts like die neo-classical model are unsuitable for iriforming die 
interpretationn of die expression 'a normal exploitation'.913 In contrast to neo-
classicall  convictions, die conceptual contours of 'all forms of exploiting a work, 
whichh have, or are likely to acquire, considerable economic or practical 
importance'9144 must not be drawn too widely. Crtherwise, it wil l be difficult to 
ensuree sufficient flexibilit y for die establishment of a proper copyright balance. 
Somee room to manoeuvre is offered by die developed definition of a normal 
exploitationn itself. The reference to exploitation forms of considerable economic or 
practicall  importance clarifies that not necessarily each and every market segment 
hass a share in a normal exploitation. The hurdle of considerable importance need 
nott be surmounted by all parts of the overall commercialisation of a work. 

Thus,, die question arises where die line should be drawn between exploitation 
formss of considerable importance and diose which do not meet this standard. A 
responsee to a similar problem can be found in the Anglo-American copyright 
tradition.. Just as die three-step test requires an inquiry into a conflict with a normal 

Cf.. Doc. S/l, Records 1967,113, and the remarks of tibe WTO Panel - Copyright 2000, § 6.181. 
Seee W1PO Doc. CRNR/DC/4, § 12.09. Cf. Heide 1999,106. 
Seee the preamble of the WCT. Cf. Hcsor 1997,198. 
Nott surprisingly, the neo-classical approach to copyright has triggered a heated debate in die US. hi 
particular,, the imperviousness to public and cultural needs is chosen as a starting point by the critics 
off  die neo-classical model. See subsection 2.2.4. Cf. Cohen 1998, 551-555; Loren 1997, 48-56; 
Netanell  1996,341. 
Seee Doc. S/l, Records 1967,112. 
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exploitation,, the fourth factor of the US fair use doctrine requires that the impact 
whichh a limitation has on a work's market be considered. Whether the line drawn in 
thee context of the fair use doctrine can serve as a basis for the establishment of a 
normativee concept for the determination of a conflict with a normal exploitation, 
wil ll  be examined in the following subsection. 

4.5.3.34.5.3.3 BRINGING THE ECONOMIC CORE OF COPYRIGHT INTO FOCUS 

Thee question of the extent to which the exemption of a certain use impairs the 
markett for a creative work, is central to the fair use doctrine.915 Its fourth factor 
explicitlyy calls on the courts to consider 'the effect of the use upon the potential 
markett for or the value of the copyrighted work'.916 In Sony Corporation of 
Americaa v. Universal City Studios, Inc., a firm position was taken by the US 
Supremee Court in respect of the tolerable degree of market impairment. Justice 
Stevens,, who delivered the opinion of the Court enunciated that, to successfully 
challengee the exemption of a certain use, 

'actuall  harm need not be shown [...]. Nor is it necessary to show with 
certaintyy that future harm will result. What is necessary is a showing by a 
preponderancee of the evidence that some meaningful likelihood of future harm 
exists.'917 7 

Accordingg to this rigid principle, the mere possibility of any potential market 
impairmentt is sufficient for eroding a user privilege. The practice of time-shifting 
enabledd by home videotape recorders, which was at stake in this decision, could 
onlyy survive the corresponding scrutiny because Justice Stevens embraced the 
Districtt Court's conclusion that 'no likelihood of harm was shown at trial, and 
plaintiffss admitted that there had been no actual harm to date'.918 Thus, it was 
deemedd a fair use.919 Justice Blackmun, however, disagreed. He took the view that 
thee advent of home videotape recorders created a potential market: 

'Thatt market consists of those persons who find it impossible or inconvenient 
too watch the programs at the time they are broadcast, and who wish to watch 
themm at other times. These persons are willing to pay for the privilege of 
watchingg copyrighted work at their convenience.'920 

Inn Harper  &  Row v. Nation Enterprises, 471 U.S. 539 (1985), IV, (he fourth factor  of the fair  use 
doctrinee was deemed 'undoubtedly the single most important element of fair  use'. However, cf. 
Levall  1990,1124, elaborating that 'the Supreme Court has somewhat overstated its importance'. 
Seee Section 107 of die US Copyright Act 
Seee Sony Corporation of America v. Universal City Studios, Inc., 464 US 417 (1984), IV B. 
(emphasiss in die original text). 
Seee Sony v. Universal, ibid , IV B. 
Seee Sony v. Universal, ibid , IV B. Cf. Fisher  1988,1669. 
Seee Sony v. Universal, ibid , dissenting opinion of Justice Blackmun, IV B. 
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Inn accordance, Justice Blackmun contended that the studios can show harm from 
videotapee recorders use 'simply by showing that the value of their copyrights would 
increaseincrease if they were compensated for the copies that are used in the new market. 
Thee existence of this effect is self-evident'921 Hence, he drew the outlines of an 
inquiryy into market impairment even more rigidly. 

Thee same problem which has already been brought to the fore in the context of 
thee three-step test, therefore, also arises in connection with the fair use doctrine. If a 
normall  exploitation is understood to encompass each and every possibility of 
derivingg pecuniary profit from a work, the room for the satisfaction of user interests 
iss exceedingly limited. Not surprisingly, this issue is also raised in comments on the 
fairr use doctrine. Patry and Perlmutter, for instance, emphasise that 

'tooo broad an interpretation of the potential market, however, presents its own 
dangers.. If taken to a logical extreme, the fourth factor would always weigh 
againstt fair use since there is always a potential market that the copyright 
ownerr could in theory license.'922 

Irrespectivee of the potential danger from an unduly broad definition of the 
potentiall  market, however, Justice Blackmun's dissenting opinion influenced the 
decisionn Harper & Row v. Nation Enterprises.923 Justice O'Connor, writing for the 
Courtt in Harper & Row, took the position that 'fair use, when properly applied, is 
limitedd to copying by others which does not materially impair the marketability of 
thee work which is copied'.924 This view triggered substantial criticism. Fisher 
assertedd that Justice O'Connor failed to recognise that, 'in almost every case in 
whichh the fair use doctrine is invoked, there will be some material adverse impact 
onn a "potential market" as Justice Blackmun - and now the Court - define that 
phrase'.9255 He therefore concluded that 

'thee market-impact factor adopted in Harper & Row will almost always tilt in 
favourr of the plaintiff - and is therefore nearly useless in differentiating 
betweenn fair and unfair uses of copyrighted materials. To be helpful, it must 
bee modified [.. .A] court confronted with a fair use defense must estimate the 
magnitudemagnitude of the market impairment caused by privileging the defendant's 
conduct;; merely ascertaining the existence of adverse impact will not 
suffice.'926 6 

Too determine the extent of market impairment which is relevant in the context of 
thee fair use doctrine, the core of the authors' exploitation right is brought into focus. 

Seee Blackmun, ibid., VL (emphasis in the original text). 
Seee Patty/Perlmutter  1993,688. Cf. Patty 1995,557. 
Cf.. Fisher  1988,1670-1671. 
Seee Harper  &  Row v. Nation Enterprises, 471 U.S. 539 (1985), IV . 
Seee Fisher  1988,1671 (emphasis in the original text). 
Seee Fisher  1988,1672 (emphasis in the original text). 
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Pattyy and Perlmutter ask the question of 'how to circumscribe the scope of the 
relevantt potential market so as to ensure that the fourth factor has independent 
meaningg and does not become circular, while still protecting the core economic 
interestss of the copyright owner'.927 Ultimately, they embrace a concept which 
Levall  developed by focusing on the utilitarian goals of copyright928 He elaborates: 

'Byy definition every fair use involves some loss of royalty revenue because 
thee secondary user has not paid royalties. Therefore, if an insubstantial loss of 
revenuee turned the fourth factor in favor of the copyright holder, this factor 
wouldd never weigh in favor of the secondary use. [...] The market impairment 
shouldd not turn the fourth factor unless it is reasonably substantial. When the 
injuryy to the copyright holder's potential market would substantially impair 
thee incentive to create works for publication, the objectives of the copyright 
laww require that this factor weigh heavily against the secondary user.'929 

Thee critique did not leave the practice of the US Supreme Court unaffected. In 
Campbelll  v. Acuff-Rose Music, Inc. - a case concerning a rap version of Roy 
Orbison'ss and William Dees' song 'Oh, Pretty Woman' which the rap group 2 liv e 
Creww had composed to satirise the intact world built up in the original - Justice 
Souter,, who delivered the Courts's opinion, first of all sought to create some room 
too manoeuvre. As the legitimacy of a free use of copyrighted material for the 
purposee of parody was challenged, he elaborated that when the unauthorised use is 
transformative,, 'market substitution is at least less certain, and market harm may 
nott be so readily inferred'.930 Although the Court did not suggest that a parody may 
nott harm the market at all, it nevertheless unequivocally stated that 'when a lethal 
parody,, like a scathing theater review, kills demand for the original, it does not 
producee a harm cognizable under the Copyright Act'. Justice Souter concluded that 
'thee role of the courts is to distinguish between biting criticism that merely 
suppressess demand and copyright infringement, which usurps it'.931 To undergird its 
linee of reasoning, the Court furthermore presented an argument concerning the 
markett for potential derivative uses. Justice Souter elaborated that this market 
includess only those uses 

'thatt creators of original works would in general develop or license others to 
develop.. Yet the unlikelihood that creators of imaginative works will license 
criticall  reviews or lampoons of their own productions removes such uses from 
thee very notion of a potential licensing market.'932 

Seee Patey/Peiimutter  1993,689. Cf. Patty 1995, 558. 
Seee Patry/Perimutter  1993, 697-698. See Leval 1990, 1107-1110. The focus on the utilitaria n 
premisess of US copyright law is criticised by Weinreb 1990,1140. 
Seee Leval 1990,1124-1125. 
Seee Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569 (1994), H D. 
Seee Campbell v. Acuff, ibid., IID . 
Seee Campbell v. Acuff, ibid., IID . 
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Onn the basis of these explanations, parody was placed beyond the scope of the 
fourthh factor of the fair use doctrine. The exemption of parody, however, is not the 
solee outcome of the examination of fair use by the Court in Campbell v. Acuff . As 
parody,, in this case, appeared in the guise of rap music, Justice Souter also devoted 
attentionn to an impairment of the derivative market for rap music. However, he did 
nott demand, in line with the decision of the Court in Sony v. Universal, merely 
'some'some meaningful likelihood of future harm'933 as a threshold for denial of fair use. 
Onn the contrary, he stated that only 'evidence of substantial harm to [the derivative 
markett for rap music] would weigh against a finding of fair use'.934 This statement 
callss to mind Fisher's proposal to estimate the magnitude of the market impairment 
causedd by a privileged use instead of merely ascertaining the existence of adverse 
impactt on the market,935 as well as Leval's postulation that the market impairment 
shouldd not turn the fourth factor unless it is reasonably substantial.936 

Withh regard to the question of a normal exploitation, which arises in the context 
off  the three-step test, the decision Campbell v. Acuff yields two important insights. 
Firstly,, it suggests that a conflict with a normal exploitation should only be assumed 
iff  the limitation causes a substantial market impairment. Markets that authors would 
inn general neither develop nor license others to develop would be irrelevant in this 
context.. Secondly, the way in which a limitation affects the market for a work 
mightt justify not considering the market impact of the limitation at all. If a 
corrosivee effect on the market for a work evolves indirectly from the exempted use, 
forr instance, owing to its criticism of the original work, the market impairment 
wouldd not be factored into the equation. Whether these assumptions are suitable for 
informingg the interpretation of the prohibition of a conflict with a normal 
exploitationn must be examined separately. 

Liness of intersection between the three-step test and the first assumption that a 
substantiall  market impairment is necessary, can be brought to light by surveying the 
materialss of the Stockholm Conference. As already pointed out in the previous 
subsection,, the practical example given in the general report of the Conference 
delineatess the ambit of operation of the second criterion as follows: 'If [the 
photocopying]]  consists of producing a very large number of copies, it may not be 
permitted,, as it conflicts with a normal exploitation of the work.'937 Thus, the 
prohibitionn of a conflict with a normal exploitation has the function to sort out 
limitationss which exempt 'a very large number of copies'.938 Against this backdrop, 
itt appears appropriate to devote attention only to limitations which deprive authors 
off  a major source of revenue, thereby causing a substantial market impairment 

Secc Sony Corporation of America v. Universal City Studios, lac., 464 U.S. 417 (1984), IV B 
(emphasiss in the original text). 
Seee Campbell v. Acuff, ibid., II D (emphasis added). 
Seee Fisher  1988,1672 (emphasis in the original text). 
Seee Leval 1990,1125. 
Seee Report on the Work of Main Committee I, Records 1967,1145-1146 (emphasis added). 
Seee in this regard also the explanations given by Ulmer  1967,17. 
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Thee comments made by Ulmer, the chairman of Main Committee I, on the 
outcomee of the Conference, point in the same direction. As already explained in the 
contextt of Bornkamm's historical approach,939 Ulmer regards the reproduction of 
literaryy works by letterpress printing and the production of a new edition of a work 
byy means of photomechanical reproduction as parts of a normal exploitation.940 

Thesee ways of exploiting a work undoubtedly constitute major sources of income. 
Theirr exemption would lead to piracy in the guise of a copyright limitation and 
substantiallyy impair the market. The making of single photocopies, however, is not 
aa normal way of exploitation according to Ulmer.941 In this regard, it must be borne 
inn mind that the problem of photocopying was just emerging at the time of the 
Stockholmm Conference. Due to the market imperfections of the pre-digital world, 
thee exertion of control over photocopying for personal uses was out of reach. It did 
nott form a potential major source of revenue. The authors were incapable of either 
developingg the market for personal use or of licensing others to do so. Therefore, 
Ulmer'ss comments are in line with the assumption that only those limitations are to 
bee considered which cause a substantial market impairment by depriving the 
authorss of a major source of income. 

Theree is thus substantial reason to endorse the view that substantial harm, 
flowingg from a limitation to a market that authors would in general develop or 
licensee others to develop, is necessary.942 It can be posited that the prohibition of a 
conflictt with a normal exploitation only protects the economic core of copyright 
fromm erosion.943 It concerns those ways of using an intellectual work from which 
majorr royalties accrue. If a minor source of royalty revenue is eroded, the market is 
nott substantially impaired and a conflict with a normal exploitation does not arise. 

Thiss postulation can be undergirded by the system of the three criteria. Criteria 1 
andd 2 serve as a gateway to the core of copyright's balance. They function as a filter 
beforee copyright's balance is finally recalibrated in the light of the third criterion 
whichh forbids an unreasonable prejudice to the author's legitimate interests.944 A 
limitationn which conflicts with a normal exploitation and thus does not fulfi l the 
precedingg second criterion, inevitably fails the three-step test. The limitation must 
bee abolished and cannot be used for the final balancing of interests.945 Hence, from 

Seee subsection 4.5.1. 
Seee Ulmer  1967,17. 
Seee Ulmer  1967,17. 
Cf.. Campbell v. Acuff, ibid , DD; Fisher  1988,1672; Leval 1990,1125. 
Cf.. Patry/Perlmutter  1993, 689. In the German civil law tradition , me principl e of the 'mstitutsga-
rantiee des Eigentums' could potentially be invoked in this connection. See Stem/Sachs 1988, 754-
8766 for  a detailed discussion of mis principle. The German Constitutional Court (Bundesver-
fassungsgericht)) emphasises on die basis of this principl e that on its merits, private property is 
characterisedd by the possibility of use for  private benefit and at die owner's disposal. See BVerfGE 
24,, 367 (389); 31, 229 (240); 49, 382 (394). Cf. Badura 1984, 552-560; Herzog 1987, 1422-1426; 
Wendtt  1985, 255-258. However, see also the critical comments made by Kutschera 1990,118-123. 
Seee section 4.3. 
Cf.. subsection 4.3.2. 
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aa functional perspective, a conflict with a normal exploitation should only be 
assumedd if a market is affected by a limitation which, because of its particular 
importance,, is not available for the final balancing of interests anyway. Otherwise, 
resourcess may be drawn away that are necessary for die establishment of a proper 
balance.. It is thus consistent to posit that die second criterion only protects those 
partss of die authors' exploitation right which cannot be used for socially valuable 
endss because diey constitute die economic core of copyright.94*  The first assumption 
off  die US Supreme Court in Campbell v. Acuff can be embraced in the context of 
diee second criterion of die diree-step test. 

Whatt remains is die second assumption of die US Supreme Court concerning 
usess which indirecdy encroach upon die exploitation of a work, for instance, by 
criticisingg or ridiculing die original work.947 However, die time for discussing 
certainn kinds of using copyrighted material, like parody, in more detail has not yet 
come.. Before embarking on such an inquiry, it is indispensable to further clarify die 
prohibitionn of a conflict with a normal exploitation. So far, it has only been stated 
tiiattiiat die economic core of copyright is to be sheltered from erosion. The outiine of 
mee core, however, has not been traced yet. The reference point for an inquiry into a 
conflictt witii a normal exploitation is of particular importance in this respect. 

4.5.3.44.5.3.4 DETERMINING THE CORRECT REFERENCE POINT 

Inn die previous subsection, it has been concluded that only an encroachment upon 
diee economic core of copyright is relevant when it comes to decide whether a 
limitationn conflicts witii a normal exploitation. As to die delineation of die core 
area,, die reference point chosen constitutes a focal point Is it sufficient tiiat a 
potentiallyy small exclusive right is affected by a limitation, or must a limitation, to 
conflictt witii a normal exploitation, substantially impair die market for a work as 
such?? In other words: should an encroachment upon copyright's core be determined 
separatelyy for each individual exclusive right recognised in international copyright 
law?? Or does a work's overall commercialisation, enabled by die whole bundle of 
exclusivee rights, constitute die right reference point? 

Pursuantt to die first alternative - each individual exclusive right as a reference 
pointt - die core of copyright would have to be subdivided along die lines of die 
internationall  system of exclusive rights. For assuming a conflict witii a normal 
exploitation,, a substantial impairment of die market reserved to die authors by one 
off  die internationally recognised exclusive rights would accordingly already suffice. 
Thee scope and economic importance of die exclusive right at stake would be 
irrelevantt Pursuant to die second alternative - die whole bundle of exclusive rights 
ass a reference point - die overall commercialisation of different categories of works 

Thee approach of Ulmer 1967, 17, points in die same (Erection. He focuses on those technical 
processess from which the lion' s share of revenue accrues. 
Cf.. Campbell v. Acuff-Rose Music, Inc., 510 US 569 (1994), H H D; Leval 1990,1125. 
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wouldd have to be factored into the equation instead. The crucial question would not 
bee whether a limitation substantially impairs a specific sub-market for a work, as 
delineatedd by the separate grant of a certain exclusive right, but the possibility of 
marketingg a work as such - offered by the whole bundle of exclusive rights. 
Copyright'ss economic core, thus, would have to be subdivided along the lines of 
differentt categories of works. To conflict with a normal exploitation, a limitation 
wouldd have to deprive the authors of affected works of a major source of income. 

Thee WTO Panel reporting on Section 110(5) of the US Copyright Act dealt with 
thee question of the correct reference point in the context of article 13 TRIPs. It 
clearlyy stated that 'whether a limitation or an exception conflicts with a normal 
exploitationn of a work should be judged for each exclusive right individually'.948 

Dealingg with article llbis(l) BC, the Panel even refused to conceive of the three 
subparagraphss of this provision as parts of only one exclusive right comprising 
threee different and separately-mentioned aspects. Instead, it elaborated: 

'Iff  it were permissible to limit by a statutory exemption the exploitation of the 
rightright conferred by the third subparagraph of Article llfcw(l ) simply because, 
inn practice, the exploitation of the rights conferred by the first and second 
subparagraphss of Article 11W5(1) would generate the lion's share of royalty 
revenue,, the "normal exploitation" of each of the three rights conferred 
separatelyy under Article 1 lbis(l) would be undermined.'949 

Therefore,, the Panel followed meticulously the approach which focuses on each 
individuall  exclusive right Within the realm of an exclusive right, the Panel saw a 
conflictt with a normal exploitation arising, 

'iff  uses, that in principle are covered by that right but exempted under the 
exceptionn or limitation, enter into economic competition with the ways that 
rightright holders normally extract economic value from that right to the work [...] 
andd thereby deprive them of significant or tangible commercial gains'.950 

Ann inescapable dilemma evolves from this alignment of an inquiry into a conflict 
withh a normal exploitation with the inconsistent system of internationally 
recognisedd exclusive rights. Were the Panel to approach the general right of 
reproduction,, as set out in article 9(1) BC, with the same meticulousness as article 
llbis(l),llbis(l), its broad scope would have to be subdivided into small portions - a 
proceduree creating insuperable difficulties. It could be attempted to achieve an 
appropriatee subdivision by distinguishing between the technical processes enabling 
aa reproduction. This procedure, however, is unlikely to yield portions which are 
comparablee in respect of their sizes. In the digital environment, the existing variety 

Seee WTO Panel - Copyright 2000, § 6.173. 
Seee WTO Panel - Copyright 2000, § 6.173. 
Seee WTO Panel - Copyright 2000, § 6.183. Accordingly, the Panel focused on major potential 
sourcess of royalties accruing from die exercise of each individual exclusive right Cf. also § 6. 206. 
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off  methods, moreover, dwindles. The digital reproduction occupies centre stage. A 
distinctionn between the purposes underlying a reproduction is unlikely to lead to 
portionss of comparable sizes as well. Furthermore, any arrangement of possible 
purposess would appear arbitrary. The undertaking to subdivide the right of 
reproductionn is therefore doomed to failure. Even if this task could be 
accomplished,, doubt would have to be cast upon the appropriateness of the 
outcome.. It is not unlikely that many limitations would be held to conflict with a 
normall  exploitation after subdividing the formerly broad exclusive right into small 
portionss comparable with article HWs(l)(iii) . In consequence, the approach of the 
WTOO Panel would resemble the neo-classical approach to copyright which is 
manifestlyy unsuited for informing the interpretation of the second criterion.951 

Therefore,, it must be assumed that the general right of reproduction as a whole 
wouldd constitute the reference point in accordance with the Panel's approach. In 
consequence,, limitations could, proportional to its broader scope, draw more 
resourcess away from the reproduction right than from a small exclusive right. Even 
aa limitation, the scope of which exceeds the ambit of operation of a small exclusive 
right,right, could potentially be countenanced. Thus, the approach tends to shelter small 
exclusivee rights more effectively from erosion than broad ones. This result could 
becomee acceptable when embarking on an assessment based on percentages instead 
off  absolute numbers. Theoretically, it could be stated that the authors can be 
divested,, for instance, of 25% of each exclusive right to supply public and cultural 
needs.. Differences in profitability within the bundle of exclusive rights, however, 
cannott be factored into the equation irrespective of an orientation by absolute 
numberss or percentages. Exempting only 10% of a highly profitable broad 
exclusivee right obviously has a more corrosive effect on the exploitation of a work 
thann the withdrawal of 90% of a small exclusive right which does not yield 
appreciablee revenue. The approach of the WTO Panel bars the economic reality 
fromfrom entering the picture. Instead, it exaggerates the international system of 
exclusivee rights. 

Too strengthen the Panel's position, it could be asserted that the establishment of a 
separatee small exclusive right underlines that the relevant way of using a work is of 
particularr importance. However, this argument must fail. Instead of the endeavour 
off  erecting a consistent edifice of exclusive rights, from which the particular esteem 
forr each of the separately recognised elements could be inferred, the international 
systemm of exclusive rights, as set out in the Berne Convention, testifies to a century 
off  compromise solutions and responses to technical challenges.952 Prior to the 1967 
Stockholmm Conference, the general exclusive right of reproduction, for instance, 
wass not explicitly recognised in the Berne Convention. Instead, the members of the 
Bernee Union could merely reach an agreement on small portions thereof, like the 
rightright of mechanical reproduction of musical works. This former exclusive right, 

Cf.. subsections 2.1.2 and 2.2.4. 
Cf.. Ricketson 1987,39-125. 

191 1 



CHAPTERR 4 

whichh was set out in article 13(1) of the 1948 Brussels Act, is now included within 
thee general right of reproduction.953 Pursuant to the actual appearance of the Berne 
Convention,, exemptions from the former separate right of mechanical reproduction 
off  musical works, would thus merely have to be assessed against the backdrop of 
thee general right of reproduction of article 9(1) BC. In the context of the 1948 
Brusselss Act, by contrast, the small exclusive right itself would have constituted the 
basiss for the examination of a limitation. 

Thee general rule of article 8 WCT demonstrates that the distinct subparagraphs 
off  article llbis(l) BC could be influenced by a similar development in the field of 
rightss concerning the communication to the public. The circumstances of uses 
whichh are actually explicitly listed in the three subparagraphs of article llbis(l) 
couldd be encompassed by a comprehensive clause to come. On the basis of the 
Panel'ss approach, this change would have the corollary that the particular 
importancee which the Panel currently attaches to each of the three subparagraphs 
wouldd immediately vanish. Limitations on one of the small rights explicitly listed in 
articlee llbis(l) would have to be assessed in the light of the newly introduced 
generall  right of communication instead. The replacement of several small exclusive 
rightsrights with one general exclusive right, however, obviously leaves the economic 
importancee of the corresponding sub-markets unaffected. The actual shape of the 
internationall  system of exclusive rights does not indicate reliably economic 
importance.. The introduction of small exclusive rights does not necessarily reflect 
thee crucial importance of their voice within the choir of all rights. By contrast, it is 
nott unlikely that no agreement on the adoption of a broad exclusive right could be 
reachedd at the international level. For this reason, merely those facets of the 
envisionedd broad exclusive right were recognised in a number of small exclusive 
rightsrights to which approval was given. It is to be reiterated that the approach of the 
WTOO Panel turns a deaf ear to the economic reality. This deafness is anything but 
conducivee to the determination of a conflict with a work's normal exploitation. 

Apparently,, the WTO Panel felt obliged to interpolate the international system of 
exclusivee rights into the framework of the second criterion. It stressed that 'a 
copyrightt owner is entitled to exploit each of the rights for which a treaty [...] 
provides'.9544 This statement is a truism. The necessity to align the second criterion 
off  the three-step test with the inconsistent international system of exclusive rights, 
however,, need not be inferred therefrom. It is sufficient when the three-step test as a 
wholee gives deference to the framework set out in international copyright law. The 
secondd criterion is followed by a third one which offers the possibility of lending 
weightt to those parts of the spectrum of exploitation forms which were not 
previouslyy taken into account. The already examined relationship between the 
secondd and the third criterion strengthens this line of reasoning. It is wrong to allege 
aa hierarchy between these two conditions. The inquiry into a potential conflict with 

Cf.. Ricketson 1987, 382. 
Seee WTO Panel - Copyright 2000, § 6.175. 
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aa normal exploitation of the work is not at all the kingpin of the test. By contrast, 
thee final decision on compliance with the three-step test can confidently be left to 
thee third step of the test Due to the possibility of factoring the payment of equitable 
remunerationn into the equation, this last step is better equipped for striking a proper 
copyrightt balance.955 In this context, the interest of the authors in profiting from 
eachh individual exclusive right recognised in international copyright law can be 
considered.. Hence, an inquiry into compliance with the second criterion need not be 
burdenedd with the inconsistent international system of exclusive rights. Preference 
cann be given to an approach focusing on those aspects of the authors' exploitation 
rightsrights which really are economically important. Each individual exclusive right 
shouldd not be chosen as a reference point for an inquiry into a conflict with a 
normall  exploitation. 

Thee rejection of each individual exclusive right as a reference point predicts the 
finall  response to the question of compliance with the second criterion: the 
profitabilityy of a market plays a decisive role. The share which a specific form of 
exploitationn has in the overall commercialisation of a work must be taken into 
accountt Careful analysis is required to identify the areas in which the authors of 
workss affected by a limitation typically reap the lion's share of royalty revenue. The 
secondd criterion of the three-step test, thus, necessitates an economic inquiry of 
considerablee complexity. A careful market analysis is to be conducted in the field of 
differentt categories of works.956 On this basis, the limitation's impact on the 
exploitationn of affected works must be estimated. A limitation only conflicts with a 
normall  exploitation of a copyrighted work if it substantially impairs the overall 
commercialisationn of that work by divesting the authors of a major source of 
income.. If this condition is fulfilled, it encroaches upon the economic core of 
copyrightt and fails to fulfi l the second criterion of the three-step test. 

4.53.54.53.5 DEFINING A CONFLICT WITH A NORMAL EXPLOITATION 

Onn the basis of the preceding discussion, the following conclusions can be drawn: a 
conflictt with a normal exploitation arises if the authors are deprived of an actual or 
potentiall  market of considerable economic or practical importance.957 The circle of 
thesee actual or potential markets is solely formed by those possibilities of marketing 
aa work which typically constitute a major source of income and, consequently, 
belongg to the economic core of copyright958 For determining these major sources of 
income,, the overall commercialisation of works of a category affected by the 
limitationn in question must be considered instead of focusing on the international 

Seee subsections 43.2 and 4.3.3. 
Seee for an examination that reflects the complexity of this task for instance the economic analysis 
conductedd by Fisher 1988,1698-1744. 
Cf.. subsections 4.5 J. 1 and 4.5.3.2. 
Cf.. subsection 4.53 J. 
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systemm of exclusive rights with all its inconsistencies.959 In sum, a conflict with a 
normall  exploitation arises when authors are divested of an actual or potential, 
typicall  major source of royalty revenue that carries weight within the overall 
commercialisationn of works of the relevant category. 

4.5.44 THE IMPACT ON INTERNATIONALLY RECOGNISED LIMITATION S 

Pursuantt to the rules developed in the previous subsection 4.5.3, an inquiry into a 
conflictt with a normal exploitation is a matter of some complexity. In particular, a 
carefull  market analysis is central to an appropriate examination of limitations. 
Needlesss to say, such a detailed economic analysis is beyond the scope of the 
presentt inquiry. The ensuing discussion of several types of limitations which are 
permittedd under the Berne Convention will merely yield a rough assessment of the 
limitation'ss permissibility. Nonetheless, the method is not without value. Firstly, it 
att least gives an outline of the problems raised by the limitation under discussion 
andd may serve as a starting point for more detailed economic analyses. Secondly, it 
leadss to a better understanding of the relationship between the three-step test and 
limitationss for which the Berne Convention specifically provides. The identification 
off  problem areas might encourage a critical review of Beme limitations that is 
conducivee to the further development of international copyright law. Thirdly, it 
illustratess the abstract standard of control that has been developed above. 
Particularlyy this illustrative nature of the ensuing discussion should be borne in 
mind.. In the following subsection 4.5.2.1, the exemption of the use of copyrighted 
materiall  for the purposes of criticism and parody will be discussed. Subsequently, 
thee utilisation of works for teaching will be examined in subsection 4.5.4.2. The so-
calledd 'minor reservations doctrine' will be scrutinised in the light of the second 
criterionn in subsection 4.5.4.3. Compulsory licences based on article llbis(2) BC 
wil ll  finally be discussed in subsection 4.5.4.4. 

4.5.4.14.5.4.1 CRITICISM AND PARODY 

Pursuantt to article 10(1) BC, 'it shall be permissible to make quotations from a 
workk which has already been lawfully made available to the public, provided that 
theirr making is compatible with fair practice, and their extent does not exceed that 
justifiedd by the purpose...' Arguably, the use of portions of a work for purposes 
suchh as criticism or parody can be regarded as a specific form of quotation.960 In this 
linee of reasoning, it falls under article 10(1) BC.961 The time has therefore come to 

Cf.. subsection 4.5.3.4. 
Cf.. Quaedvlieg 1992,24 (footnote 50). 
Iff  this assumption is called into doubt, corresponding limitations can alternatively be based on the 
three-stepp test of article 9(2) BC. Whether article 10(1) or 9(2) BC is invoked as a basis has no 
influencee on the further conclusions drawn here. Merely the point of departure changes. 
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returnn to the decision Campbell v. Acuff-Rose of the US Supreme Court. As 
alreadyy elaborated above, two assumptions of the Court are of particular interest in 
thee context of the prohibition of a conflict with a normal exploitation. Firstly, the 
Courtt assumed that a substantial market impairment must be caused by a limitation 
too justify its abolition. This condition has already been discussed and countenanced 
above.. The second assumption, however, concerns uses which encroach upon the 
exploitationn of a work indirectly by criticising or ridiculing the original work. The 
corrosivee effect of these uses on the market, so runs the Court's argument, is 
irrelevantt because the free utilisation of the work merely suppresses demand for the 
originall  instead of usurping it.962 

Beforee turning to the crucial question of whether the indirect market harm 
flowingg from criticism and parody is relevant, it is to bee noted at die outset that the 
exemptionn of criticism and parody as such does not conflict with a normal 
exploitationn of copyrighted material in the sense of the three-step test. As elaborated 
inn the previous subsection, only those segments of the overall commercialisation of 
ann intellectual work which typically yield major royalties are to be factored into the 
equationn in this connection. However, authors will most often refrain from 
developingg or licensing others to develop a market for criticism or parody.963 It can 
thereforee be concluded that there simply is no market - let alone one of 
considerablee economic or practical importance. Even if authors were to license the 
utilisationn of their works for purposes such as criticism and parody,964 this market 
wouldd not have to be counted as being part of the economic core of copyright It 
cannott be expected to typically become a major source of royalty revenue. Its 
exemptionn does not cause a substantial market impairment 

Ass to the corrosive indirect effect which criticism or parody may have on the 
economicc core of copyright, it is to be emphasised that the specific rule which the 
USS Supreme Court developed in Campbell v. Acuff-Rose is unnecessary in the 
contextt of the three-step test A distinction between uses which merely suppress 
demandd for the original and others which usurp it, as proposed by the Court,965 is 
superfluouss in respect of criticism and parody. Pursuant to the standard of control 
developedd above, me impact which a limitation, in general, has on die overall 
commercialisationn of works of a certain category must be considered. Admittedly, 
bitingg criticism or parody have me potential for depriving authors of substantial 
sourcess of income. Sometimes, they might even kill demand for me original work, 

Cf.. Campbell v. Acuff-Rose Music, Inc., 510US 569 (1994), nr>, Leval 1990,1125. 
Cf.. Campbell v. Acuff, ibid., ü D. 
Byy contrast to the US Supreme Court in Campbell v. Acuff, ibid., IID , Bell 1998, 595-596, indeed 
takess die view that right  holders should license criticism and parody. On the basis of neo-classical 
propertyy theory (cf. subsection 2.1.2), he argues: 'Requirin g payment in such circumstances 
arguablyy makes more sense, for  the same reasons that support the spread of licensing generally. 
Furthermore,, excusing non-payment might encourage over-production of reuses that aim, for  purely 
economicc reasons, to offend copyright owners.' 
Cf.. Campbell v. Acuff, ibid., IID ; Leval 1990,1125. 
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therebyy depriving the author of the fruit of his labour altogether. A general rule, 
however,, can hardly be inferred from single occurrences. That unauthorised uses of 
thiss kind, in general, prove to destroy markets cannot be posited so readily. A 
critiquee or parody may also induce people to purchase a copy of the original or go 
too its public performance. A corrosive effect reaching a level that justifies speaking 
off  an impairment even of the overall commercialisation of the original work is 
unlikelyy to be found in the majority of cases. It seems to be an exception rather than 
thee rule. Criticism or parody, thus, does not generally encroach upon the economic 
coree of copyright The potential indirect market harm is irrelevant just like the 
exemptionn of the use as such. Limitations of this type do not conflict with a work's 
normall  exploitation either directly or indirectly. 

Itt is noteworthy that this finding corresponds to the concept of intergenerational 
equityy developed in chapter 2. On the basis of Locke's labour theory, it has been 
positedd that an author acquires a copyright only on the condition that he leaves 
enoughh and as good in common for later authors. Viewed from this perspective, a 
normall  exploitation of intellectual works can only be a way of deriving economic 
profitt from a work that stops short of marketing areas which must necessarily be 
leftt in common to ensure that later authors, just like their predecessors, find a world 
off  constantly renewed intellectual resources.966 

Ass explained above, these considerations of intergenerational equity support 
particularlyy the exemption of transformative uses of copyrighted material. They 
alloww later authors, depending on the use of existing works for freely expressing 
themselves,, the creation of new works. The making of quotations as well as the use 
off  a work for purposes such as caricature, parody and pastiche lie at the core of this 
categoryy of limitations.967 On account of their paramount importance for attaining 
intergenerationall  equity, these limitations must be left in common and should not 
constitutee part of a work's normal exploitation. Otherwise, it is to be feared that the 
aforementionedd limitations, which are virtually the right of later authors to be 
assertedd against their predecessors, could be unduly curtailed in favour of the 
authorss of existing works.968 Therefore, it is right to enunciate that the exemption of 
thee use of copyrighted material for purposes such as criticism and parody does not 
conflictt with a normal exploitation. That this conclusion is to be drawn on the basis 
off  the developed standard of control confirms its appropriateness. 

Seee subsection 2.3. Cf. Dreier 2001, 51-81, who generally discusses and gives guidelines for the 
divisionn of markets for innovative goods, such as works of the intellect 
Cf.. section 2.3. 
Cf.. section 2.3. It is to be noted that the strict distinction between 'authors of already existing 
works'' on the one hand, and 'later authors' on die other, is chosen here to make the point In 
practice,, it wil l be impossible to draw such a line, hi the normal course of events, authors of 
intellectuall  works wil l be found on both sides. The author who exerts control over the use and 
enjoymentt of already created works becomes a *later author' the moment he embarks on building 
thee creation of a new work upon the works of predecessors and so forth. 
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4.5.4.24.5.4.2 UTILISATION FOR TEACHING 

Articlee 10(2) BC permits 'the utilisation, to the extent justified by the purpose, of 
literaryy or artistic works by way of illustration in publications, broadcasts or sound 
orr visual recordings for teaching, provided such utilisation is compatible with fair 
practice'.9ft>> A conflict with a normal exploitation arises if the authors of relevant 
workss are deprived of a typical major source of royalty revenue. As to the circle of 
relevantt works, it is to be noted that article 10(2) BC may be universally applied to 
aa wide variety of intellectual productions. For the purpose of teaching, literary, 
musicall  and artistic works alike are relevant. Within these categories, a restriction 
onn certain kinds of works is unlikely. Novels, essays, poems, plays and articles, 
symphonies,, string quartets, pop songs and jazz, paintings, sculptures, installations 
andd buildings alike may be used for teaching purposes. 

Thatt the authors of works included in a publication, broadcast or recording for 
teachingg are deprived of a major source of royalty revenue, however, cannot so 
readilyy be assumed. It is to be borne in mind that the work's overall 
commercialisationn must be taken into account.970 If a passage from a famous pop 
songg is included, it appears safe to assume that the potential royalty revenue is 
negligiblee when compared with the income accruing from the sale of CDs and the 
song'ss playing on the radio. Similarly, a major source of income need not be 
expectedd when passages are taken from a novel, play or symphony. Here, the sale of 
copies,, scores and the work's public performance occupy centre stage. However, 
thee teaching privilege might indeed deeply impact on the exploitation of certain 
works.. If, for instance, paintings or poems, that are well known only among experts, 
aree included in schoolbooks, this may divest the author of a potential major source 
off  royalty revenue. The poem will possibly be reproduced more often than in the 
originall  publication. The painting may even be reproduced for the first time. 

Nonetheless,, it need not be concluded that the inclusion triggers a conflict with a 
normall  exploitation under these circumstances. In the majority of cases, including 
poemss and paintings, the utilisation of a work for teaching is not a typical source of 
income.. Not each and every work makes its way into schoolbooks. Only some 
workss are picked in the end. The large majority of intellectual productions will 
neverr become illustrative material employed for education. The use of a work for 
thee purpose of teaching, thus, can hardly be regarded as a pillar of a work's 
exploitationn that, in general, forms part of its overall commercialisation. If a work is 
finallyy chosen, this may be a welcome extra income. However, it does not 
necessarilyy constitute a typical, reliable potential source of royalty revenue. Hence, 
itt can be posited that article 10(2) BC, by and large, is unlikely to conflict with a 
normall  exploitation for two reasons: firstly, the utilisation of a work for teaching 
willl  often not constitute a potential major source of income when compared with 

Cf.. in respect of the reference to fair practice subsection 4.6.5. 
Cf.. subsection 4.53.3. 
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otherr possibilities of exploiting the relevant work. Secondly, even if the use for 
teachingg theoretically ranks among the circle of potential major sources of income, 
aa conflict with a normal exploitation nevertheless does not arise because it does not 
constitutee a typical source of royalty revenue. 

Thiss is not to say, however, that the use for teaching never conflicts with a 
work'ss normal exploitation. A limitation to be found in the UK, serving the 
educationall  use of copyrighted material, helps to make the point here. As regards 
thee inclusion of short passages from a published work in anthologies intended for 
thee use of schools, UK legislation makes it a condition that an affected work is not 
itselff  intended for the use in schools.971 This additional condition is appropriate. If a 
workk is intended for the use in schools, like a schoolbook, the utilisation for 
teachingg constitutes a major source of royalty revenue. It even forms the centre of 
thee work's overall commercialisation. Moreover, the utilisation for teaching is not 
atypicall  but normal. In contrast to the writer of a novel or poem who cannot foresee 
whetherr his work will finally be used for teaching, the author of a schoolbook 
particularlyy aims at such use and relies thereon. Thus, both arguments supporting 
articlee 10(2) BC - not a major source of income and not a typical source of income 
-- do not carry weight with regard to schoolbooks. 

Hence,, a differentiated result comes to the fore. By and large, article 10(2) BC 
doess not conflict with a normal exploitation. The utilisation of a work for the 
purposee of teaching, in many cases, will not constitute a potential major source of 
incomee from the beginning. Where a potential major source of royalty revenue can 
hardlyy be denied, the envisaged extra money cannot so readily be qualified as a 
typicall  facet of a work's overall commercialisation. Only in the case of works that 
aree specifically intended for teaching purposes does a conflict with a normal 
exploitationn arise. Here, the utilisation for teaching forms the centre of the work's 
overalll  commercialisation and constitutes the normal way of using the work instead 
off  being atypical. 

4.5.434.5.43 THE 'MINOR RESERVATIONS DOCTRINE' 

Thee more precise delineation of the so-called 'minor reservations doctrine' has 
explicitlyy been left up to the three-step test Forming an implied limitation accepted 
byy the members of the Berne Union, the doctrine's conceptual contours are vague. 
Thiss issue has been addressed in the context of the proposal to incorporate the 
three-stepp test into the later WTPO Copyright Treaty: 

'Itt bears mention that [the proposed three-step test] is not intended to prevent 
Contractingg Parties from applying limitations and exceptions traditionally 
consideredd acceptable under the Berne Convention. It is, however, clear that 
nott all limitations currently included in the various national legislations would 

Seee subsection 3.1.3.4. 
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correspondcorrespond to the conditions now being proposed. In the digital environment, 
formallyy "minor reservations" may in reality undermine important aspects of 
protection.. Even minor reservations must be considered using sense and 
reason.'972 2 

Thee 'minor reservations doctrine' is traditionally restricted to public performance 
rights.9733 The analysis conducted by Ficsor suggests that, nowadays, it covers 
articless 11(1), llbis(l), lltertW 14(1) and 14fcw(l) of the 1971 Paris Act of the 
Bernee Convention.974 At the 1948 Brussels Conference, where the doctrine was 
inventedd and finally expressly mentioned in the general report, a reference was 
madee to 'exemptions allowed for religious ceremonies, military bands and the needs 
off  child and adult education'.975 For present purposes, it is sufficient to concentrate 
onn the public performance of copyrighted material during religious ceremonies. 
Pursuantt to the test procedure developed above, a conflict with a work's normal 
exploitationn arises if a limitation encroaches upon the economic core of copyright 
byy depriving authors of works of a category affected by the limitation of a typical 
majorr source of royalty revenue.976 

Soo far, littl e has been said about the envisioned process of forming different 
categoriess of works to determine major sources of revenue. The example of 'minor 
reservations'' for use during religious ceremonies can serve to elucidate this process. 
Consultingg the definition of the exclusive rights affected by the 'minor reservations 
doctrine',, it becomes obvious that a wide variety of works may be subjected to 
correspondingg limitations. Article 11 BC covers dramatic, dramatico-musical and 
musicall  works, article liter BC is applicable to literary works and article I4bis(l) 
BC,, finally, concerns cinematographic works. As to public performances during 
religiouss ceremonies, musical works seem to constitute the centre of gravity.977 In 
respectt of their exploitation, the US elaborated in the framework of the WTO Panel 
proceedingss concerning article 110(5) of the US Copyright Act that the rights most 
importantt to copyright owners of works of this category 'include the right to 
reproducee their work in copies and phonorecords, the right to distribute and sell 
thosee copies and phonorecords, and the right to perform their music publicly'.978 

Seee the bask proposal for substantive provisions of the later WCT, WJPO Doc. CRNR/DC/4, § 
12.08. . 

9733 Cf. subsection 3.1.1. 
Seee ficsor 2002a, 291-294. 
Seee the General Report, Records 1948,100. Cf. subsection 3.1.1. 
Seee subsection 4.5.3.4. 
Thee public recitation of literary works may also play an important role. The following inquiry would 
thereforee also have to be undertaken with regard to works of this category. As die outcome, 
however,, would be very similar to the conclusions that wil l subsequently be drawn in the field of 
musicall  works, such a separate analysis is not conducted here. 
Seee WTO Panel - Copyright 2000, first written submission of die United States (attachment 2.1), § 
28. . 

974 4 

975 5 

976 6 

977 7 

978 8 
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Thee exemption of public performances in the course of religious ceremonies, 
thus,, apparently touches upon one of the major sources from which the income of 
authorss of musical works typically flows. The crucial question, then, is how to draw 
thee circle of relevant musical works so as to permit an appropriate evaluation of the 
limitation'ss impact on the market for public performances of musical works. 
Referringg to musical works in general is obviously inappropriate. The majority of 
musicall  works will never even be considered for a public performance during 
religiouss ceremonies. A distinction between popular and classical music does not 
leadd any further. On the contrary, the exempted use itself must govern the process 
off  detennining the relevant section of musical works. As the 'minor reservation' 
underr examination serves religious purposes, it is therefore necessary to focus on 
workss which are of a religious nature or otherwise related to religious activities. If 
musicall  works not belonging to this circle are nevertheless publicly performed 
duringg a religious ceremony from time to time, this clearly seems to be an exception 
ratherr than the rule.979 These exceptional cases will hardly ever become a form of 
exploitationn from which authors of musical works, typically, derive major profits. 

Ass to the outlined circle of works that are somehow related to religious activities, 
thee following observations can be made: public performances of these works during 
religiouss ceremonies need not necessarily feature prominently in the work's overall 
commercialisation.. A piece written for organ, for instance, may primarily aim at 
affordingg the player the opportunity of demonstrating virtuosity and the spectacular 
rangee of organ sounds. First and foremost, the piece will accordingly be performed 
inn organ concerts. Further pillars of the work's exploitation might be the sale of 
scoress and its recording. Although it cannot be excluded that the work will also be 
performedd in the framework of religious ceremonies, it appears nevertheless safe to 
assumee that this potential market covered by the 'minor reservation' does not 
constitutee a major source of income. The market impairment, thus, is insubstantial. 
Thee same is true as regards oratorios. Musical works of this kind often involve 
contributionss of an orchestra, choir and several soloists. Their performance during 
religiouss ceremonies will accordingly hardly ever become widespread. If single 
partss of an oratorio, for instance a certain tune, are nevertheless used in religious 
ceremonies,, these public performances can hardly be qualified as a potential major 
sourcee of income which typically forms part of the exploitation of oratorios. 

Thee prohibition of a conflict with a work's normal exploitation, however, 
becomess crucial with regard to works that are specifically written for use during 
religiouss ceremonies. If the composer of a song or a piece written for organ or choir 
particularlyy aims at enriching religious ceremonies and, therefore, creates the work 
withh an eye to use during a mass, it would be inconsistent not to conclude that the 
'minorr reservation' under examination divests this author of a major source of 

Admittedly,, Wagner's famous tune taken from his opera 'Lohengrin' which occupies centre stage 
wheneverr people dare to many, is an exception to this rule. However, this is a special case. Hence, a 
typicaltypical major source of royalty revenue is not at stake. Cf. subsection 4.5.3.S. 
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income.. What he intends is precisely the work's public performance during a 
religiouss ceremony. In consequence, other possibilities of marketing the work are 
hardd to imagine. The piece is not written for attracting attention in concerts. 
Admittedly,, die sale of scores may play a role besides die work's public 
performancee during religious ceremonies. Nonetheless, the fact remains that a 
potentiall  market of paramount importance for this type of musical work is covered 
byy the 'minor reservation'. Insofar as a national limitation privileging religious 
ceremoniess exempts the public performance of musical works that are specifically 
writtenn for such ceremonies, it thus conflicts with a normal exploitation of these 
workss and does not fulfi l die second criterion of die three-step test980 A 
correspondingg proviso is necessitated by die three-step test when limitations serving 
religiouss ceremonies are based on die 'minor reservations doctrine'. As pointed out 
inn die previous subsection, a similar rule governs die educational use of copyrighted 
material. . 

4.5.4.44.5.4.4 COMPULSORY BROADCASTING LICENCES 

Theree is substantial reason to doubt whether article 1lbis(2) BC is compatible with 
thee three-step test's second criterion. Admittedly, both provisions, article Ubis(2) 
andd the three-step test alike, allow compulsory licences. Whereas article llbis(2) 
generallyy permits national legislation to determine the conditions under which the 
broadcastingg and related rights granted by article 1 lbis(l) may be exercised,981 die 
three-stepp test, however, offers the possibility of providing for compulsory licences 
solelyy in the context of its third criterion. An unreasonable prejudice to the author's 
legitimatee interest can be avoided by ensuring the payment of equitable 
remuneration.9822 Before reaching the third criterion, a limitation must pass the two 
precedingg steps. It may therefore not conflict witii a 'normal exploitation of die 
work'.. The introduction of a compulsory licence is dierefore not at all declared 
generallyy permissible, like in article 1 lbis(2). 

Thee potential incompatibility of compulsory licences based on article 1 lbis(2) 
witiii  die diree-step test thus results from the great latitude allowed to national 
legislation.. Article 1 lbis(2) fails to make it a condition that the economic core of 
copyrightt is to be left untouched, as required by the second criterion of die tiiree-
stepp test983 There is no safeguard preventing national legislation from encroaching 
uponn die core when determining die conditions under which the rights granted in 
articlee 116w(l) BC may be exercised. That particularly broadcasting, subjected to 
diee authors' control by article llbis(l)(ï), constitutes a major source of income, 

Thee broad article 5(3Xg) of the European Copyright Directive 2001/29/EC which permits 'use 
duringg religious celebrations' is thus not in line with the three-step test 
Cf.. for  a more detailed description Rkketson 1987, 522-527; Ficsor  2002a, 273-275. 
Cf.. subsections 43.2 and 4 3 3. 
Cf.. subsection 4.53. 
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however,, can hardly be denied, for instance, in the field of cinematographic works. 
Thee fact that article llbis(2) obliges national legislation to ensure the payment of 
equitablee remuneration, is irrelevant in the context of the prohibition of a conflict 
withh a normal exploitation. It does not reconcile the two provisions.9** 

Att the international level, the substantial difference between the three-step test 
andd article 116/5(2) came to the fore at die 1967 Stockholm Conference. India 
espousedd the imposition of a compulsory general licence on die right of 
reproduction,, as permitted in the field of broadcasting by article l\bis(2). As 
alreadyy explained in some detail in subsection 3.1.3.5, this proposal was finally 
rejected.. Instead, only the limited possibilities of compulsory licensing offered by 
thee tfiree-step test were approved Speaking on behalf of India, Singh opposed tins 
outcomee of the Conference by stating that it appeared 'odd to him that while 
compulsoryy licensing was accepted as normal in recording and broadcasting, it 
shouldd evoke opposition in regard to reproduction*.985 The fact that me three-step 
testt is irreconcilable with a compulsory general licence, as permitted by article 
Ubis(2),Ubis(2), mus was clearly brought to light at me Stockholm Conference. 
Nonetheless,, the ambit of operation of me tiiree-step test was extended to article 
llbis(2)llbis(2) when the additional safeguard function was assigned to article 13 TRIPs 
andd article 10(2) WCT.986 Nowadays, the great latitude allowed to national 
legislationn by article 1 lbis(2), mus, is hanging by the thread of the agreed statement 
concerningg article 10(2) WCT which hinders tibe three-step test from reducing the 
scopee of applicability of article 116is(2).987 

4.5.55 THE IMPACT ON REMAINING NATIONAL LIMITATION S 

Turningg to national limitations not resting on special provisions of the Berne 
Convention,, die issue of personal use and library activities must be addressed. In 
thee digital environment, limitations in tins field raise substantial problems. The 
impactt of private copying and library activities on a work's exploitation depends on 
thee state of copying techniques. Over die last decades, technical innovations have 
markedlyy increased die attractiveness of limitations of this kind.988 Nowadays, they 
havee die potential for blocking die development of promising future markets. In die 
followingg subsection 4.5.5.1, strictiy personal use will be discussed against tiiis 
backdrop.. Subsection 4.5.5.2 concerns die role which libraries may play in me 
future.. As the issue is an extremely complex one, it is to be emphasised at the outset 
diatt the ensuing discussion cannot be expected to deal with the problem of private 

Cf.. subsections 4.3.22 and 4.3J. 
Seee Plenary of the Berne Union, Records 1967,806. 
Cf.. subsections 3.2.2,3.3.2 and 4.2.2. 
Seee WTPO Doc. CRNR/DC/96, agreed statement concerning article 10 WCT. 
Seee subsection 2.2.2, section 2.3 and the survey conducted in subsection 3.1.3. Cf. Hcsor 1997,197; 
Gasss 1999,815; Herrigel 1998, 254; Hardy 1995, 3. 

984 4 

985 5 

986 6 

987 7 

988 8 
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copyingg and library activities in depth. The determination of a conflict with a 
normall  exploitation always requires a careful market analysis. An inquiry of this 
kindd in the complex field of private copying and library activities is clearly beyond 
thee scope of the present examination and must confidently be left to academic 
treatisess to come. The following discussion merely seeks to give guidelines so that 
future,, more comprehensive analyses do not go astray. 

4.5.5.77 STRICTLY PERSONAL USE 

Thee facet of personal use which is of interest for the present inquiry has been 
describedd as 'strictly personal use' above. In contrast to the internal use of 
copyrightedd material in public welfare institutions, administrations and industrial 
undertakings,, strictly personal use can generally be qualified as a 'certain special 
case'' in the sense of the three-step test, regardless of whether it occurs in the 
analoguee or digital environment989 It can be defined as the personal use of a work 
forr the purposes of study, learning and enjoyment in privacy. There are personal use 
privilegess of this type which are unproblematic. The practice of time-shifting, for 
instance,, does not divest the authors of a major source of income. In the case of 
cinematography,, the showing in cinemas, later TV broadcasts and the sale of copies 
constitutess the economic core of a work's overall commercialisation. Time-shifting, 
however,, does not encroach upon any of these ways of exploitation. The film's 
showingg in cinemas precedes the TV broadcast offering the chance to make a copy 
forr personal use. The royalty revenue for the broadcast itself is left unaffected as 
well.. That the value of further broadcasts is substantially reduced because of time-
shiftingg can hardly be assumed. Moreover, it would have to be demonstrated first 
thatt rebroadcasts typically constitute a major source of income. 

Thatt the possibility of time-shifting substantially impairs the market for selling 
copiess of the work cannot readily be inferred as well. That consumers profiting 
fromm time-shifting would otherwise be prompted to purchase a video cassette or 
DVDD is a view which cannot be endorsed for lack of empirical evidence. 
Admittedly,, it can hardly be ruled out that some beneficiaries might be tempted to 
purchasee a copy and finally refrain from doing so because of the possibility of time-
shifting.. That these potential purchasers amount to a number that would justify 
speakingg of a substantial impairment of the sale of copies, however, is questionable. 
Whatt remains is the possibility that the potential market for time-shifting itself 
formss a potential major source of income.990 When compared with the showing and 
broadcastingg of a film and the sale of copies thereof, however, this conclusion can 
hardlyy be drawn. If beneficiaries of exempted time-shifting were made to pay, it is 

Cf.. subsection 4.4.4.1. 
Thee importance of this potential market was underlined in the framework of the decision Sony 
Corporationn of America v. Universal City Studios, Inc., 464 U.S. 417 (1984) by Justice Blackrnua 
Seee his dissenting opinion, IV B. 
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likelyy that they would reduce their activity. A major source of income need 
thereforee not necessarily be expected. In the analogue environment, the existing 
markett imperfections must furthermore be considered On balance, time-shifting 
doess therefore not fall within the scope of the prohibition of a conflict with a 
normall  exploitation. The issue may be left to the ensuing third criterion of the three-
stepp test. 

Copyrightt limitations for strictly personal use, thus, need not necessarily have a 
deepp impact on a work's overall commercialisation. Nonetheless, it is to be 
concededd that there remain numerous 'hard nuts to crack'. If a specific privilege, 
likee the exemption of time-shifting, does not pose substantial difficulties, a broad 
limitationn generally privileging strictly private use in the digital environment 
certainlyy does. As already pointed out above, it has been questioned in the analogue 
worldd whether unauthorised private copying as a mass phenomenon complies with 
thee prohibition of a conflict with a normal exploitation.991 How will it be possible to 
copee with this situation in the digital environment (which offers even more 
possibilitiess for taking advantage of private use privileges)? To approach this 
problem,, the aspect of intergenerational equity will subsequently be factored into 
thee equation. As argued above, particularly considerations of this kind provide 
guidancee for the right application of the three-stepp test.992 As to the present inquiry, 
thiss guidance is strongly needed. It helps to arrive at more balanced results instead 
off  lumping all forms of strictly private use together and hastily declaring them 
impermissible.. As there is a whole universe of different activities to determine, this 
cautiouss approach appears appropriate. 

Whenn viewed through the prism of intergenerational equity, the problem of 
privatee copying receives an additional connotation.993 First of all, it is to be noted 
thatt the exemption of strictly personal use may assist in the creation of a new 
literaryy or artistic work. By virtue of private use privileges, an author can, while 
creatingg a new work himself, access certain works to receive fresh ideas and 
impulsess for his own creativity and to study the technique of his predecessors. In 
thee digital environment, he may wish to browse the internet and download for 
personall  use. If an unauthorised private use is of a purely consumptive nature at the 
timee it occurs, it may nevertheless pave the way for creative processes taking place 
inn the future. A pupil learning of Schönberg's music at school, for instance, may be 
inducedd to search the internet for recordings and scores of his pieces and 
explanationss of the underlying compositional theory. If these activities were to be 
coveredd by the personal use privilege, this could have a positive effect on his own 
creativity.. Being fascinated by Schönberg's work, he may decide to intensify his 
musicall  activities and potentially embark on the creation of musical works himself 
inn the future. 

Seee Ficsor 1981,60-61. Cf. subsection 4.5.3.2. 
Cf.. subsection 2.3. 
Cf.. subsection 2.3. 

204 4 



THEE INTERPRETATION OF THE THREE CRITERIA 

Thee problem here is not the personal use as such. It appears safe to assume that 
usess of this kind are rare enough not to rank among the circle of potential major 
sourcess of royalty revenue. The problem is, however, that these uses are not 
distinguishablee from others that, in the end, turn out to contribute neither directly 
(author)) nor indirectly (pupil) to the creation of intellectual works. It is not 
foreseeablee whether a consumptive use of today wil l ultimately lead to an 
intellectuall  production of tomorrow. The aforementioned pupil, for instance, need 
off  course not necessarily become a composer himself just because he came in 
contactt with Schönberg's music. At the best of times, this may happen. In the 
majorityy of cases, however, it cannot be precluded that the interest wil l simply flag. 

Thee point is mat considerations of intergenerational equity necessitate die 
openingg of free pathways through die cultural landscape serving, for instance, the 
sketchedd forms of strictly personal use irrespective of whether or not these uses are 
distinguishablee from others.994 If only one in a thousand uses, sooner or later, proves 
too be somehow related to die creation of a new work, it would be wrong to erode 
thee user privilege. The 999 fruitless uses are an investment in die rare talent of the 
onee creative user in a mousand. It may turn out to be a good investment. Just this 
solee use may ultimately contribute to die creation of intellectual works of particular 
importancee - either in terms of commercial success or die promotion of knowledge 
andd culture.995 In die digital environment, however, die fact must faced tiiat the 999 
otherr uses, undoubtedly, deeply impact on a work's overall commercialisation. As 
digitall  technology allows for die establishment of corresponding markets, it would 
bee self-delusion not to conclude Üiat diere is a promising potential market for die 
9999 uses not contributing to die realisation of intergenerational equity. This market 
mayy even become a major source of income for authors of a wide variety of 
differentt works. Hence, it is necessary to reconcile two opposite findings: on die 
onee hand, intergenerational equity can only be realised by leaving open free 
paüWayss Üirough die cultural landscape. On die otiier hand, personal use is a 
promisingg potential market in the digital world that should not be witiiheld from die 
audiors. . 

Obviously,, die central problem here, thwarting die reconciliation of tiiese 
oppositee principles, is die fact diat personal uses serving intergenerational equity, ex 
ante,ante, are not distinguishable from the vast majority of otiier, fruitless uses. If it were 
too become possible to sort out tiiose transformative or consumptive uses tiiat, 
soonerr or later, prove to be somehow related to die creation of a new work, 
intergenerationall  equity could be ensured by exempting just these few uses not 
constitutingg a major source of income. As this solution is out of reach, however, a 
digitall  personal use system must be devised which at least aims at privileging 
specificc uses supporting intergenerational equity. A personal use framework ought 
too be established online which to die greatest extent possible, is aligned witi i die use 

Seee subsections 2.2.2 and 2.3. 
Seee subsection 2.1.2. 
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off  copyrighted material for ends serving intergenerational equity. The general 
exemptionn of personal use in the digital environment is unsuitable for achieving this 
goal.. It privileges uses regardless of whedier or not they are likely to contribute 
soonerr or later to the creation of new works. 

Twoo conclusions can therefore be drawn. Firstly, it is inevitable to conclude that 
thee broad privileges serving strictly personal use which are known from the 
analoguee world996 are likely to conflict with a normal exploitation of copyrighted 
materiall  in the digital environment If the digital revolution really takes place and 
moree and more works are directly marketed to end-users, this emerging 'leading 
modee of exploitation'997 wil l be threatened by the general exemption of private 
copying.. That the privilege would then erode the economic core of a wide variety of 
workss can hardly be denied. It would encroach upon a typical major source of 
income. . 

Secondly,, however, it is to be underlined that there are certain facets of strictly 
personall  use that must not fall prey to the prohibition of a conflict with a normal 
exploitation.. The example of uses supporting intergenerational equity has been 
givenn above. On the basis of other rationales, further aspects can easily be brought 
too light. It may for instance be asserted that personal use privileges contribute 
substantiallyy to the appropriate distribution of information resources in the 
informationn society.998 Moreover, it may be posited that they serve the enhancement 
off  democracy.999 Against this background, it becomes obvious that traditional 
limitationss serving private use should not be 'adapted' to the digital environment by 
simplyy abolishing them altogether. Instead, those areas must be carved out from 
existingg broad privileges which are indispensable for realising the aforementioned 
objectives.. Remaining smaller privileges are to be enshrined in appropriate new 
limitationss to come. One hurdle that is to be surmounted in order to succeed in 
restructuringg private use in the digital environment has already been pointed out 
above.. As regards uses serving intergenerational equity, it is the problem that the 
latterr can hardly be distinguished from other, fruitless uses. Potentially, however, 
recoursee to library activities is conducive to taking this hurdle. 

4.5.5.24.5.5.2 LIBRARIES 

Typicall  tasks to be accomplished by libraries are the collection, preservation, 
archivingg and dissemination of information. In the framework of the prohibition of 
aa conflict with a work's normal exploitation, solely the latter aspect is of interest. 
Thee preservation and archiving of information can neither be qualified as a potential 
majorr source of royalty revenue nor does it encroach upon one. To illustrate the 

Cf.. for instance subsections 3.1.3.1 (FRG) and 3.1.3.2 (Netherlands). 
Cf.. Ginsburg 1997,14. 
Cf.. subsection 2.2.2. 
Cf.. subsection 2.2.4. 
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potentiall  harm flowing from the dissemination of information in the digital 
environment,, a decision of the German Federal Court of Justice can be cited. The 
decisionn concerned the copying practice of the Technical Information Library 
Hannoverr (TIB). The TIB specialises in literature on technology/engineering, 
chemistry,, informatics, mathematics and physics. On request by single persons and 
industriall  undertakings, the library effectuates copies of articles published in 
periodicalss which it dispatches via mail or fax. To facilitate the choice of articles, 
thee TIB makes an electronic catalogue of its holdings accessible online.1000 

Discussingg this library practice, the Court had recourse to the three-step test. It 
tookk the view that the reproduction and dispatch of articles on demand, as 
undertakenn by the TIB, constitutes a 'certain special case' owing to its connection 
withh personal use, and the importance of the affected public interest in unhindered 
accesss to information.1001 As to the market impact of the TIB's practice, the Court 
elaboratedd that the dispatch of copies, in view of the technical and economic 
developmentss of recent years, is functionally capable of complementing the regular 
wayy of communicating a work through its publishing.1002 It maintained that the 
practicee of dispatching copies made by the library itself tends to come close to a 
publisher'ss activity.1003 Nonetheless, the Court refrained from assuming a conflict 
withh a work's normal exploitation. Instead, it pointed out that part of an author's 
legitimatee interests which the three-step test seeks to protect, at least, is his 
appropriatee participation in each form of exploiting his work which, because of the 
technicall  and economic development, can be considered an economically important 
wayy of exploiting the work.1004 On this basis, it held that the TIB's practice may be 
placedd beyond the author's control of the reproduced articles provided that 
equitablee remuneration is paid in future.1005 In view of technical and economic 
developmentss in recent years, the Court deemed a claim to equitable remuneration 
necessaryy to fulfi l the requirements of the three-step test.1006 It solved the problems 
raisedd by the practice of the TIB in the framework of the third criterion of the three-
stepp test An unreasonable prejudice to the author's legitimate interests can be 
avoidedd by ensuring the payment of equitable remuneration. A conflict with a 
normall  exploitation, however, cannot be averted by remunerating the authors.1007 

Cf.. BGH, Juristenzeitung 1999,1000-1001. The Court clarified expressly that its decision does not 
concernn die practice of making articles themselves available online. See BGH, ibid., 1000. 
Seee BGH, ibid., 1004. This view confirms the qualitative standard developed above. Cf. subsections 
4.4.233 and 4.4.4.1. 
Seee BGH, ibid , 1004. 
Seee BGH, ibid., 1004: 'Dnrch die Übersendung selbst hergestellter  Vemelfaltigungsstücke übt der 
Kopienversanddienstt  eine Funktion aus, die nicht nur  die Tendenz in stent trigt , sich der  TStigkeit 
einess Verlegers anzunihern, sondern die anch mit der  Werkvermittlun g dutch Abrufdatenbankcn 
verglichenn werden kann.' 
Seee BGH, ibid , 1004. Cf. subsection 4.5.1.2. 
Seee BGH, ibid , 1002. 
Seee BGH, ibid , 1003. Cf. Baronikians 1999,130-131. 
Cf.. subsections 43.2 and 43.3. 
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Forr present purposes, it is noteworthy in particular that the practice of the TIB 
wass not deemed permissible on account of a copyright limitation which specifically 
exemptss library activities of this kind.1008 By contrast, the Court held that § 53(2) 
No.. 4(a) of the German Copyright Act is applicable to the TIB's practice of 
dispatchingg copies. This provision concerns personal use. The authorised user, 
however,, need not necessarily produce the copy himself but may ask another person 
too make the reproduction.1009 The Court took the view that a library, albeit offering 
additionall  services like the 1TB, can be such 'another person' in the sense of § 
53(2).. I01° This finding shows that a library is apparently capable of fulfillin g an 
intermediaryy role. The Court permitted the TIB to provide a framework within 
whichh the personal user can take advantage of his user privilege. 

Thee merit of this construction becomes evident when considering the difficulties 
posedd by strictly personal use in the digital environment In the previous subsection, 
itt was concluded that the maintenance of a general personal use privilege in the 
digitall  environment is not advisable. Such a limitation would have a deep impact on 
thee exploitation of a wide variety of works. Instead, those areas should be carved 
outt from traditional broad private use privileges which are indispensable for the 
realisationn of certain objectives of paramount importance, like the promotion of 
intergenerationall  equity. Instead of permitting private users to knock down all 
fencess around the cultural landscape by generally exempting personal use in the 
digitall  environment, a refined system of digital pathways through the cultural 
landscape,, thus, is to be established. 

Thee TIB decision of the German Federal Court of Justice suggests that libraries 
couldd play a decisive intermediary role in this connection. The crucial advantage of 
aa library system in comparison to a broad personal use privilege is that the circle of 
beneficiariess can be confined to a certain group of users which the library can 
identifyy and individualise. Libraries may thus become guards at the entrance of the 
culturall  landscape giving access to the different free pathways.1011 The assignment 
off  this task to libraries would entail an enhancement of their powers. Instead of 
merelyy supporting the dispatch of copyrighted material electronically by making a 
cataloguee available online, libraries should be entitled to make works directly 
availablee online. Users of the new digital service should have the possibility of 
siftingg through the online catalogue and downloading material that attracts their 
attention.. As a countermove, libraries would have to drastically reduce the circle of 
userss profiting from the digital service. From the TIB's practice of dispatching 
articles,, not only single persons, but also industrial undertakings may profit1012 This 
ambitt of operation is much too broad. Considerations of intergenerational equity, 

Specificc library privileges can be found in UK Copyright Law. Cf. subsection 3.1.3.4. 
Cf.. subsection 3.1.3.1. 
Seee BGH, ibid., 1001. 
Cf.. the analysis conducted by Krikke 2000,152-156 
Seee BGH, ibid., 1000. 
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forr instance, would merely justify to offer the envisioned digital service to private 
individualss who are not unlikely to use works in a way that contributes - sooner or 
laterr - to the creation of new works. 

Too give an example of how the outlined private use infrastructure could operate, 
universityy libraries can be brought into focus. Pursuant to the developed concept, 
theyy would be entitled to make copyrighted material available online so that users 
cann choose and download works they want to use personally. A university library is 
capablee of controlling access to its holdings. It can confine the circle of 
beneficiariess to students and researchers. Moreover, the access to works can be 
restricted.. A student or researcher need not be given access to works that are not 
relatedd to his subject While generally allowing browsing, downloads can moreover 
bee confined to a small number.1013 In the case of a university library, the group of 
beneficiariess is not unlikely to engage in the creation of a new work themselves. 
Withh regard to researchers, this effect is self-evident As for students, it is to be 
notedd that they are the generation of researchers to come. The knowledge 
accumulatedd by them today may assist in the creation of works tomorrow.1014 A 
similarr library system could be maintained by other educational institutions. It may 
furthermoree be established for certain groups of users. Viewed from the perspective 
off  intergenerational equity, it can be posited that especially authors of intellectual 
workss should feature among the circle of beneficiaries. 

Thesee few observations of a general nature show that a refined library system has 
certainn merits indeed. If libraries were to play an intermediary role, they could 
potentiallyy steer and bridle strictly personal use in the digital environment so as to 
avoidd a conflict with a normal exploitation. It may therefore be advisable to assign 
thee task of providing sufficient breathing space for private study, learning and 
enjoymentt of intellectual works to a refined digital library system. In particular, a 
library'ss potential for reacting to the specific needs of certain groups of users is 
importantt in this context It qualifies libraries for the task of specifically privileging 
thee beneficiaries of indispensable facets of personal use, like the promotion of 
intergenerationall  equity. Preference should therefore be given to the library option 
ratherr than thoughtlessly transferring undifferentiated personal use privileges 
knownn from the analogue world to the digital environment1015 

Cf.. as to the appropriate confinement of limitation s in the digital environment Xalabaider  2003, 
165-168,, who discusses digital distance education. 
Seee for  a more detailed discussion of this notion subsection 23. 
Thee complex UK librar y system could serve as a starting point for  the development of an 
appropriatee digital librar y system which administers personal use. Cf. subsection 3.1.3.4. See also 
thee conclusions drawn by Krikk e 2000,163-170. hi the US, Netanel has taken into consideration a 
collectivee licensing system administering private use licences. He envisions a 'system of state 
regulationn to ensure dial user  licence fees remain within reasonable limits' . See Netanel 1996,376. 
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4.66 Unreasonable Prejudice to Legitimate Interests 

Iff  a limitation does not conflict with a normal exploitation, it may furthermore 'not 
unreasonablyy prejudice the legitimate interests of the author'. This last criterion was 
formulatedd differently in international copyright law. Whereas article 9(2) BC and 
articlee 10 WCT enunciate that limitations are permissible in certain special cases 
thatt do not 'unreasonably prejudice the legitimate interests of the author\ article 13 
TRIPss refers to 'the legitimate interests of the right holder'. The lack of consistency 
showss that the different contexts in which the three-step test has been placed in 
internationall  copyright law impacted on the formulation of the third criterion.1016 

Thee regulatory framework of the third criterion is established by three elements: 
firstly,, it refers to the interests of authors and right holders, but not to their rights. 
Authorss and users of intellectual works thus meet on an equal footing. Secondly, 
thee circle of relevant interests is reduced to 'legitimate' ones. Not each and every 
conceivablee concern must be considered. Thirdly, prejudices to the circle of 
legitimatee interests are permissible insofar as they are not 'unreasonable'. Every 
copyrightt limitation causes some detriment to the authors. This result is accepted as 
longg as the arising harm does not reach an unreasonable level.1017 

Att the 1967 Stockholm Conference, it was feared that the three-step test was 'too 
typicallyy British to be easily understood by judges in continental countries'.1018 Its 
finall  wording can be traced back to the proposal tabled by the UK.1019 In particular, 
thee terms used in the framework of the third criterion may have triggered the quoted 
commentt All criteria of the three-step test comprise abstract, open formulations. 
Whatt is a special case? How is a normal exploitation to be defined? However, it 
cann hardly be overlooked that expressions of this kind are accumulated in the 
contextt of the third criterion. Even the term 'interests' which is the reference point 
off  the third criterion has the air of vagueness. Furthermore, the author's interests 
mustt be 'legitimate'. The prejudice thereto may not be 'unreasonable'. 

However,, if all these terms are understood as a reference to the principle of 
proportionality,, a useful functional concept for the final balancing of interests 
comess to the fore: as already mentioned, every limitation causes some detriment to 
thee authors. For this reason, the third criterion insists on a qualified, unreasonable 
prejudice.. It requires the distinction between permissible, reasonable losses and 
forbidden,, unreasonable damages. Insofar as the objective underlying a limitation 
justifiess the entailed prejudices to the author's legitimate interests, it can be 
approved.. Excessive, disproportionate harm, however, cannot be countenanced and 
constitutess an unreasonable prejudice. Authors need not endure exposure to an 
interferencee with their legitimate interests beyond the limits of what is appropriate 

Cf.. Ricketson 1999,69-71; 80-83 and 86-90. 
Cf.. Ricketson 1987,483-484; Desbois^Rrancoo/Kerever 1976, 205. 
Seee the statement of the Dutch delegate, Minutes of Main Committee L Records 1967, 858. 
Cf.. subsections 3.1.2 and 3.1.3.4. 
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andd necessary for achieving the aim underlying a limitation. It can be posited that 
thee detriment to the authors must be reasonably related to the benefit of the users. In 
otherr words, it must be proportionate.1020 The open terms 'interest', 'legitimate', and 
'unreasonable'' all point in this direction. 

Thee assumption that the prohibition of an unreasonable prejudice to legitimate 
interestss requires a proportionality test can be supported by developments in British 
laww itself. As EC law gradually infiltrates British administrative law, a line has been 
drawnn between the traditional concept of unreasonableness and the continental 
principlee of proportionality. The EC law principle of proportionality has been 
describedd by Beatson as requiring that 'there be a reasonable relationship between 
thee end achieved and the means used to achieve it'.1021 It has been suggested that 
proportionalityy be conceived of as manifestation and clear indicator of so-called 
Wednesburyy reasonableness.1022 In this vein, Slynn stated that 

'thee notion of proportionality is not so far away from unreasonableness when 
itt comes to deciding whether a decision has been exercised properly, or 
whetherr excessive means have been adopted to attain a permissible objective. 
Too strike down a decision which is "disproportionate" would seem to be one 
aspectt of "unreasonableness".'1023 

Birnhackk elaborates that, in recent years, the 'traditional Wednesbury 
reasonablenesss test which usually applied to the administrative decisions has been 
replacedd with the test of proportionality'.1024 As a matter of course, the use of the 
termm 'unreasonable' in the three-step test need not be equated with the British 
conceptt of unreasonableness. At the international level, the expression acquires an 
independentt meaning. The aforementioned considerations, however, elicit that the 
notionn of unreasonableness, as construed in UK administrative law, can indeed be 
understoodd as referring to a proportionality test 

Furthermore,, the postulation that the elastic expressions establishing the third 
criterionn refer to a proportionality test corresponds to the system of the three 
criteria.. The third criterion is the last regulatory element of the three-step test. It 
servess the final balancing of interests. With its help, copyright's delicate balance 
mustt ultimately be recalibrated. Limitations which, finally, are to be scrutinised in 

Thee requirement to engage in a balancing exercise between the injur y to individual rights and the 
correspondingg gain to the community, for  instance, forms part of the principl e of proportionalit y in 
Germanyy (Angemessenheit) and France (k bilan coflt-avantages). Cf. the analyses by Jowell/Lester 
1988,52-566 and Emmerich-Fritsche 2000,153,166-167 and 171. 
Seee Beatson 1988,180. 
Thee so-called Wednesbury-Test has been developed in Associated Provincial Picture House Ltd. v. 
Wednesburyy Corporation (CA) [1948] 1 K.B. 223. The discussion about the inclusion of the 
principl ee of proportionalit y in British law focuses on this test Cf. Marauhn 1994, 74. The proposal 
wass made by Woolf LJ . in connection with R. v. Brent L.B.C., ex parte Assegai, The Times, June 
18,1987.. Cf. Beatson 1988,181. 
Seee Slynn 1987,400-401. 
Seee Birnhack 2003,28. 
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thee light of the prohibition of an unreasonable prejudice to the author's legitimate 
interests,, have already fulfilled the two preceding criteria. They have passed 
throughh the gateway to copyright's balance.1025 Hence, it appears safe to assume 
thatt they are either of Side minimis nature or 'hard nuts to crack'. In the latter case, 
aa refined solution must be sought 

Inn this situation, the political prerogative of the legislator plays a decisive 
role.10266 It is up to the national legislator to shape a country's copyright balance. The 
freedomm national legislation enjoys pursuant to the three-step test can be used to 
reactt adequately to a country's individual situation. In this vein, Heide stated that 
'thee adopted formulation was intended to be flexible enough [...] to provide a 
sufficientt margin of freedom to craft inevitable exceptions in order to address 
importantt social or cultural needs'.1027 The three-step test is not intended to 
determinee in each individual case whether preference should finally be given to the 
concernss of authors or users. In view of the complex framework in which copyright 
laww is embedded,1028 it would be counterproductive to dictate a specific balance of 
grantss and reservations anyhow. Accordingly, the three-step test merely provides 
guideliness facilitating the task of striking a proper balance. Against this backdrop, it 
iss consistent to assume that the last signpost should be the widely-accepted1029 

principlee of proportionality. If a limitation fulfil s the two requirements established 
byy criteria 1 and 2, national legislation may decide either way. It may favour the 
authorss or the users. The decision, however, must be proportionate. 

Itt is thus right to conceive of the different abstract terms establishing the third 
criterionn as elements of one final proportionality test In the following subsections, 
attentionn will be devoted to each of its elements. In the following subsection 4.6.1, 
thee preliminary question will be raised why the third criterion refers to interests 
insteadd of rights. Subsequently, relevant interests will be examined in more detail. 
Subsectionn 4.6.2 deals with economic interests. Subsection 4.6.3 concerns non-
economicc interests. The proportionality test to be carried out will be explained in 
subsectionn 4.6.4. Its two elements - the reduction of relevant interests of the authors 
too legitimate ones and the prohibition of unreasonable prejudices - will be 
discussedd in detail. In the light of the proportionality test a final comment will be 
madee on the relationship between the three-step test and special provisions of the 
Bernee Convention permitting limitations in subsection 4.6.5. The system of the 
threee criteria of the three-step test will be revisited in subsection 4.6.6. 

Cf.. the detailed description of the system of the three criteri a given in section 4.3. 
Inn this vein, the European Court of Human Rights underscores die margin of appreciation left to die 
contractingg states of die European Convention on Human Rights by article 10(2) tfiereof. However, 
itt  also points out tfiat  'die domestic margin of appreciation [...] goes hand in hand with a European 
supervision'.. See the Court' s Sunday Times decision, ECHR Judgement of Apri l 26,1979, Series A 
No.. 30, § 59. Cf. Hugenholtz 2002, 246-247. 
Seee Heide 1999,105. Cf. Kerever  1975,331; Collova 1979, 125-127. 
Cf.. chapter  2 and particularl y subsection 2.3. 
Cf.. Jowell/Lester  1988,52-56 and Emmerich-Fritsche 2000,153,166-167 and 171. 
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4.6.11 THE REFERENCE TO INTERESTS INSTEAD OF RIGHTS 

Thee term 'interest' encompasses a wide variety of ordinary meanings. In connection 
withh intellectual property, it may be understood as 'the relation of being objectively 
concernedd in something, by having a right or title to, a claim upon, or a share in', 
andd thus as a reference to a 'right or title to property, or to some of the uses or 
benefitss pertaining to property'.1030 However, the term also implies a much broader 
referencee to 'the relation of being concerned or affected in respect of advantage or 
detriment'.10311 The recourse to 'interests' in the third criterion, thus, begs numerous 
questions.. As one possibility of construing the word is to understand it as a 
referencee to a 'right or title to property, or to some of the uses or benefits pertaining 
too property',1032 it must be clarified first why the drafters of the three-step test 
preferredd this term rather than directly forbidding an unreasonable prejudice to the 
rightsrights of the author. 

Too answer this question, it must be borne in mind that the Berne Convention, 
pursuantt to its preamble, is 'animated by the desire to protect, in as effective and 
uniformm a manner as possible, the rights of authors in their literary and artistic 
works'.10333 Against this background, the compromise character of article 9 BC, in 
whichh the first three-step test was enshrined, can hardly be overlooked Indeed, the 
broadd general right of reproduction is conferred on the authors in its first paragraph. 
Thee highly flexible three-step test of the second paragraph, however, expressly 
offerss the possibility of drawing resources away from this exclusive right. The 
particularityy of this solution can especially be gathered from a comparison with the 
treatmentt of public performing rights. In this respect, the members of the Union 
contentedd themselves with the 'minor reservations doctrine' which was expressly 
mentionedd in the general report of the Brussels Conference.1034 Although this 
limitationn is merely an implied one that does not form part of the text of the 
Convention,, Marcel Plaisant, die rapporteur general of the Brussels Conference, 
hastenedd to stress when it came to mentioning the 'minor reservations doctrine' that 
'thesee references are just lightly pencilled in [the general report], in order to avoid 
damagingg the principle of the right'.1035 

10300 See the Oxford English Dictionary. 
10311 See tile Oxford English Dictionary. 
10322 See die Oxford English Dictionary. 

Thee alignment of die Convention with the authors' interests can primarily be explained by the 
historicall  situation at the time of its adoptioa Cf. Ricketson, 1999, 61: "The Berne Convention was 
diee culmination of a long series of efforts to bring about a multilateral arrangement for the 
protectionn of authors' rights that would replace the previous piecemeal and incomplete network of 
bilaterall  agreements.' 
Thee treatment of public performing rights, in particular, is suitable for comparison because the 
'minorr reservations doctrine' and the three-step test evolved from comparable situations arising at 
thee 1948 and 1967 revision conferences. See subsections 3.1.1 and 3.1.2. 

11 See the general report of the Brussels Act, Documents 1948, 100. The translation has been taken 
fromm tiiat prepared by WIPO. See WIPO 1986,181. 
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Duee to the strong public interest, the same reserve could not be exercised in the 
fieldfield of the right of reproduction. The Study Group preparing the programme for the 
19677 Stockholm Conference noted that the incorporation of the reproduction right 
intoo the Convention would have to be accompanied by a satisfactory formula 
shelteringg 'the inevitable exceptions to this right'.103*  It maintained that 'it would be 
vainn to suppose that countries would be ready at this stage to abolish [the 
exceptionss in favour of various public or cultural interests] to any appreciable 
extent'.10377 To understand these comments, it must be remembered that limitations 
onn the right of reproduction did not form a homogeneous group in respect of a 
sharedd de minimis nature. Express mention of the possibility to exempt certain uses 
inn the general report of the 1967 Stockholm Conference could not be deemed an 
adequatee reaction to the claim of the members of the Berne Union for the 
maintenancee of limitations. A cautious approach comparable to the fine line walked 
att the 1948 Brussels Conference when the 'minor reservations doctrine' was 
mentionedd in the general report was out of reach.1038 

Onn the basis of this finding, several conclusions can be drawn. In the words of 
thee Berne Convention's preamble, it can be stated that the most effective and 
uniformm manner of protecting the authors' reproduction right was merely a far-
reachingg compromise solution. The wide array of traditional limitations on the right 
off  reproduction had to be sheltered in order to pave the way for its recognition jure 
conventionis.conventionis. The picture of the author underlying article 9 BC is that of an author 
onn the defensive. By contrast to the situation in the field of other exclusive rights of 
thee Convention, like public performing rights, he could not be vested with an 
almostt absolute exclusive right of reproduction, the permissible limitations to which 
aree just 'lightly pencilled in the general report'.1039 Instead, great latitude was 
allowedd national legislators wishing to set limits to that right, even though the 
already-known,, traditional limitations did not share a de minimis nature.1040 

Moreover,, the pre-digital world of the 1967 Stockholm Conference placed practical 
difficultiess of ensuring authors adequate reward for their expressive work. The fact 
thatt market failure was often considered a basis for limitations in the analogue 
worldd mirrors the degree of market imperfection.1041 The moment reprography as 
welll  as sound and visual reproduction became widespread, the potential danger 
fromm private use privileges as a mass phenomenon beyond the authors' control 
revealedd the insecurity of their position within the realm of the right of 
reproduction.. Not surprisingly, it was feared that private copying could erode the 
reproductionn right1042 

10366 Cf. Records 1967, 111 (Doc. S/l). See subsection 3.1.2 above. 
10377 See Records 1967,112 (Doc. S/l). 

Cf.. subsections 3.1.1,3.1.2 and 3.1.3. 1038 8 
10399 Cf. die general report of die 1948 Brussels Act, Documents 1948,100. 
10400 See subsections 3.1.2 and 3.1.3. Cf. Kerever 1975,331; Collova, 1979,125-127; Heide 1999,105. 
10411 Cf. subsection 2.2.2. 
10422 See subsection 4.5.3.1. Cf. Ficsor 1981,60-61; P. Masouyé 1982, 84-86; Kerever 1975,340. 
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Thee background to article 9 BC makes the particular accentuation of the authors' 
interestss understandable. As an absolute exclusive right of reproduction was out of 
reach,, the drafters of the three-step test sought to at least safeguard the authors' 
interestt in the right of reproduction. From the beginning, they envisioned an author 
ass being incapable of reigning supreme over the use and enjoyment of his work. 
Limitss had to be set to the author's faculties on account of the public interest. 
Furthermore,, the problem of market imperfections appeared insoluble. A typical 
situationn arising in the field of the reproduction right was therefore that the author 
cannott control the utilisation of a work. What the drafters of the three-step test, 
nevertheless,, sought to safeguard in this situation, are the mere interests which the 
authorr might have besides the right to prohibit and control the use of a work. It can 
bee assumed that, for this reason, it was made a condition that a limitation does not 
unreasonablyy prejudice the legitimate interests of the author. 

Iff  an author, due to strong competing public interests, is deprived of the control 
off  a work's use, allowance must consequently at least be made for the mere interest 
whichh the author might have in the exploitation of that work. In this vein, Collova 
elaboratedd that 

'thee interest only represents an element, namely, the teleological element of 
diee content of the subjective right. The interest may benefit from protection 
butt always less specific than the protection accorded to the subjective right. 
[...]]  If the international legislator effectively envisaged that, in special cases 
too be determined, die author's subjective right could be weakened, he 
neverthelesss wanted to maintain the protection of the author's interest - the 
economicc basis of his right - in circumstances where that right finds itself 
confrontedd with other competing interests of die collective.'1043 

Ann example of die application of tins principle can be found in die jurisprudence 
off  die German Federal Constitutional Court, the Bundesverfassungsgericht. In the 
decisionn 'Kirchen- und Schulgebrauch', the Court took the position that an author 
mayy be hindered from exerting his right to prohibit the utilisation of a work in order 
too enable die inclusion of this work, for instance, in a schoolbook. However, die 
Courtt also stated tiiat, in tiiis case, it is not justified to deprive die author of, besides 
thee right to control die utilisation of a work, die economic interest which he may 
havee in the exploitation of die right of reproduction. The Court asserted: 

'Thee public interest in having access to cultural works is given satisfaction by 
excludingg die right to prohibit a work's use to die discussed extent; tiiis 

Seee Collova 1979, 129-131: 'L'intérêt ne représente qu'un element, a savoir, l'élément téléologique 
duu contenu du droit subjectif. L'intérêt peut bénéficier d'une protection, mais toujours raoins 
spécifiquee que celle qui est accordée au droit subjectif [...] Si Ie législateur international a 
effectivementt envisage que, dans des cas spéciaux a determiner, le droit subjectif de 1'auteur puisse 
êtree affaibli, il a voulu pourtant maintenir la protection de son intérêt, c'est-a-dire du fond 
économiquee de son droit, lorsque des ciiconstances ou ce droit se trouve confronté a d'autres 
interetss concurrents de la collecti vité se vénfient' 
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exclusionn concretises the social commitment of copyright as regards the area 
thatt is relevant here. A claim that the author has to place his intellectual work 
att the public's disposal free of charge, however cannot be inferred from article 
14(2)) GG.'1044 

Hence,, the reference to interests instead of rights confirms that the third criterion 
iss located at the core of copyright's balance.1045 When the divergent interests of 
authorss and users finally meet, it makes no sense to insist on the right to control the 
usee of a work by allowing or prohibiting, for instance, its reproduction. Instead, 
roomm to manoeuvre for the reconciliation of the divergent interests must be created. 
Againstt this backdrop, it is consistent that the third criterion does not emphasise an 
author'ss subjective right but merely his interest Criteria 2 and 3 have different 
referencee points:104*  the second criterion, forbidding a conflict with a normal 
exploitationn of the work, concerns the sphere of the authors' exclusive rights. If a 
limitationn encroaches upon the economic core of copyright, an author may prohibit 
thee corresponding way of using a work, thereby subjecting it to his control. The 
thirdd criterion, which is closer to the heart of copyright's balance deals with the 
authors'' interests. If the author must be prevented from prohibiting a certain use 
becausee of its fundamental importance for the satisfaction of social, cultural or 
economicc needs, his remaining interest must be brought to bear. 

4.6.22 ECONOMIC INTERESTS 

Fromm the given description of the situation surrounding the Stockholm Conference, 
inn which the concept of legitimate interests appears as a bulwark against the erosion 
off  the right of reproduction by traditional limitations, it can be concluded that, first 
andd foremost, the authors' economic interests must be brought into focus in the 
contextt of the third criterion. The interest which remains if an exclusive right in its 
entirety,, encompassing the faculty to prohibit a certain use, cannot be safeguarded 
onn account of strong competing interests, is primarily of an economic nature. The 
pecuniaryy interest which the author can assert under the given circumstances must 
bee secured. By the same token, Collova spoke of the protection of an author's 
interestt in the sense of the economic foundation of the corresponding right, and the 
Germann Federal Constitutional Court stressed that the author is not obliged to 
acquiescee in the utilisation of a work in schoolbooks free of charge.1047 

Seee BVerfGE 31, 229 (244-245): 'Dem Interesse der  Allgemeinheit, Zugang zu den Kulturgütexn zu 
haben,, ist mit dem AusschluB des Verbotsrechts in dem erörterten Umfang Geniige getan; dieser 
AusschluBB konkretisiert die soziale Bindung des Urbeberrechts fur  den hier  maBgeblichen Bereich. 
Auss Ai t 14 Abs. 2 GG kann dagegen nicht die Forderung hergeleitet werden, dass der  Urheber  in 
diesenn Fallen seine geistige Leistung der  Allgemeinheit unentgeltlich zur  Verfügung stellen müBte.' 
Cf.. Badura 1984,556-558 and subsection 2.2.1. 
Cf.. subsections 4.2.2 and 4.2.3. 
Cf.. subsections 4.3.2 and 4.3.3. 
Cf.. CoUova 1979,129 and BVerfGE 31, 229 (244-245). 
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Whenn tracing the conceptual contours of the authors' economic interests, the 
specificc relationship between the third and the second criterion must be considered. 
Thee prohibition of an unreasonable prejudice to the legitimate interests of the author 
complementss the prohibition of a conflict with a normal exploitation. It has been 
statedd above that a conflict with a normal exploitation arises only if a limitation 
deprivess authors of a way of exploiting a work which, typically, carries weight 
withinn the overall commercialisation of works of a relevant category.1048 After 
reducingg the ambit of operation of the second criterion to the economic core of 
copyrightt in this way, sufficient weight must now be given to all ramifications of 
thee author's exploitation right in the context of the prohibition of an unreasonable 
prejudice.. Those exploitation forms which were not previously considered form the 
substancee of the authors' economic interests in the context of the third criterion. 
Moreover,, market segments for which allowance has already been made in 
connectionn with the second criterion reappear in the context of the third criterion if 
thee limitation under examination was not found to be in conflict with a normal 
exploitationn so that it could pass the second step. 

Inn accordance with the normative concept which has been developed for 
determiningg a conflict with a work's normal exploitation,1049 the interest in actual 
andd potential future markets, regardless of their economic or practical importance, 
mustt be considered when seeking to prevent an unreasonable prejudice to the 
legitimatee interests of the author.1050 On its merit, the term 'interest*  accordingly 
encompassess each and every possibility of deriving economic value from a work 
whichh is granted to an author by the recognition of exclusive rights.1051 If the author 
iss inhibited from exerting control over the utilisation of a work on the grounds that 
allowancee is made for competing user interests instead, he can assert the pecuniary 
interestt in the exploitation of a work which he has under the given circumstances. 

Itt is noteworthy that in the field of economic interests, the reference to the 
author'ss interests need not necessarily be construed so as to comprise solely the 
groupp of the creators of literary or artistic works. On the contrary, the interests of 
licensees,, such as publishers, record companies or film distributors, enter the 
picturee as well. This is clearly reflected in article 13 TRIPs where preference was 
givenn to the expression 'legitimate interests of the right holder'. This neutral 
formulationn indicates that the circle of beneficiaries is not confined to the authors 
butt also encompasses other right holders, like the aforementioned licensees. In the 
contextt of the Berne Convention and the WTPO Copyright Treaty, where the 
expressionn 'legitimate interests of the author' is used, article 2(6) BC solely forges a 

Cf.. subsections 4.533 and 4.53.4. 
Cf.. subsection 4.53. 
Inn respect of the inclusion of potential markets, see subsection 4.4.2.1 above. 
Inn this connection, it is thus appropriate to enunciate that 'a copyright owner  is entitled to exploit 
eachh of the rights for  which a treaty [...] provides'. This statement was made by the WTO Panel -
Copyrightt  2000, § 6.175. The view of the Panel, however, could not be endorsed in the context of 
thee second criterion. Cf. subsection 4.53.4. 
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linkk to 'successors in title'.1052 The interests of licensees, thus, are not to be factored 
intoo the equation in this context. As article 13 TRIPs, however, is a horizontal 
provisionn applicable to all kinds of limitations on the rights granted under the Berne 
Conventionn and the TRIPs Agreement alike - including limitations based on article 
9(2)) BC -,1053 the only area not covered by the reference to right holders in article 
133 TRIPs is formed by the exclusive rights newly granted in the WIPO Copyright 
Treaty,, like the right of making a work available online reflected in article 8 WCT. 

Particularlyy in the framework of the three-step test, it makes sense to consider the 
interestss of a broader group of right holders including publishers and so forth. The 
secondd criterion prohibits a conflict with a work's normal exploitation. In the 
majorityy of cases, this exploitation will not be organised and carried out by the 
authorss themselves but by publishers, record companies, film distributors, etc. This 
groupp of licensees, moreover, will be affected by copyright limitations just like the 
author.. When photocopying became a mass phenomenon soon after the 1967 
Stockholmm Conference, the enhanced attractiveness of personal use privileges 
undoubtedlyy concerned not only authors but also the calculations of publishers who 
hadd obtained a licence at a time when this development was not foreseeable. 
Similarly,, digital 'MP3' technology has caused a massive drop in CD sales 
impactingg on record companies.1054 

Inn the context of the third criterion, the finding that not only the legitimate 
interestss of the author but also those of licensees must be factored into the equation 
hass important practical consequences. The three-step test has always been 
understoodd to allow compulsory licensing in the framework of the third criterion.1055 

Nationall  legislation can avoid an unreasonable prejudice to legitimate interests by 
providingg for the payment of equitable remuneration. The harm flowing from a 
limitationn can be reduced to a reasonable level by ensuring adequate monetary 
reward.reward.10561056 In this connection, the outlines of the group of beneficiaries becomes 
crucial.. If the three-step test were to operate solely for the benefit of the authors, the 
detrimentt to other right holders, such as publishers and record companies, would 
nott have to be considered. Accordingly, it would be sufficient for national 
legislationn to secure that the prejudice to the legitimate interests of the authors 
themselvess does not reach an unreasonable level. Licensees, however, would end up 
withh nothing, even though the harm flowing from a limitation affects them just like 
thee authors. 

Articlee 2(6) BC is included in the WCT by the reference to provisions of the Berne Convention 
madee in article 1(4) WCT. Pursuant to article 3 WCT. contracting parties, moreover, 'shall apply 
mutatiss mutandis the provisions of Articles 2 to 6 of the Berne Convention in respect of the 
protectionn provided for in this Treaty*. 
Seee section 3.2. 
Cf.. Mönkemöller 2000,665; Wandtke/Schafer 2000,187; Bortloff 2000,665. 
Cf.. subsections 3.1.2,3.1.3.1 and 3.1.3 J. 
Cf.. subsections 3.3.1,4.3.2 and 43.3. 
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Iff  the three-step test, however, is understood to operate for the benefit of a 
broaderr circle of right holders, as pointed out in article 13 TRTPs, national 
legislationn must ensure that the prejudice to each different group of right holders, 
includingg the authors themselves, is reduced to a reasonable level. It would thus, for 
instance,, be insufficient to vest only authors with some extra income accruing from 
aa national levy system. This would mean that only the unreasonable prejudice to the 
authorss is avoided. The unreasonable prejudice to other right holders, such as 
publisherss would remain. On balance, the national system would thus fail the three-
stepp test because the unreasonable prejudice to economic interests is not redressed 
completely. . 

Forr the reasons given above, it must be concluded that this latter scenario is 
appropriate.. It is not only the economic interests of the author that enter the picture, 
butt also those of other right holders, such as publishers. The third criterion of the 
three-stepp test thus calls upon the national legislator to ensure that, insofar as these 
interestss are legitimate under the given circumstances, neither the economic 
interestss of the author nor the economic interests of other right holders are 
unreasonablyy prejudiced. This task becomes crucial when equitable remuneration is 
paidd to prevent the prejudice caused by a limitation from reaching an unreasonable 
level.. In this case, national legislation must distribute the monetary reward 
appropriatelyy among the different groups of affected right holders. Otherwise, the 
unreasonablee prejudice is not remedied completely and the established national 
remunerationn system fails the three-step test. 

4.6.33 NON-ECONOMIC INTERESTS 

Thee question of moral rights protection divorces copyright's legal traditions. The 
notionn of authors' moral rights is strong in the civil law tradition resting on natural 
laww theory. The notion that a work of art represents a materialisation of the unique 
personalityy of the creator entails the espousal of personal intellectual interests.1057 

Francee is often regarded as the 'mother country' of droit moral.105*  Provisions on 
morall  rights are widespread throughout continental Europe.1059 Common law 
copyrightt systems, by contrast, are traditionally impervious to the claim for moral 
rightsrights protection. The economic orientation of common law systems opposes the 
elaborationn of a work of art as the materialisation of the author's personality.1060 

Nevertheless,, a minimalist approach1061 to the protection of non-economic interests 
wass countenanced internationally. Article 6bis BC grants the right 'to claim 
authorshipp of the work and to object to any distortion, mutilation or other 

Cf.. Ulmer  1980, 110-111: Desbois 1978,538; Quaedvlieg 1992,40 and 55. See section 2.1 
Seee EKetz 1995,201. Cf. Ricketeon 1987,457-458. 
Cf.. EHetz 1995,203-206. 
Seee section 2.1 above. Cf. Ricketson 1987,459; Peifer  1993,327; Ginsburg 1991, 593. 
Cf.. Mete 1995,200. 
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modificationn of, or other derogatory action in relation to, the said work, which 
wouldd be prejudicial to [the author's] honour or reputation'. The right of attribution 
andd the integrity right, therefore, are recognised at the international level. However, 
thee background to the introduction of moral rights in the Berne Convention at the 
19288 Rome Conference and renewed discussions of the issue at later revision 
conferences,10622 as well as the way how common law countries deal with these non-
economicc interests,1063 reveal that they are far from enthusiastically approving the 
inclusionn of moral rights protection into copyright law. 

Commonn law countries, in particular, sought to ensure that the protection granted 
byy torts, such as passing off, injurious falsehood and defamation - although not part 
off  copyright law - could be asserted to demonstrate the fulfilment of the 
Convention'ss obligations.1064 In 1988, the Australian Copyright Law Review 
Committee,, in this vein, concluded that Australia's existing laws were sufficient to 
complyy with article 6bis.1065 A similar position was taken by the US in connection 
withh their adherence to the Berne Convention. The Berne Convention 
Implementationn Act 1988 bypassed the moral rights problem on the grounds that 
USS law at that time met the requirements of article 6bis.1066 This conviction did not 
hinderr the US from considering it necessary to explicitly bestow moral rights 
protectionn upon the authors of a restrictively defined group of works in the Visual 
Artistss Right Act 1990.1067 Legislation on the matter, and even a detailed and 
complexx moral rights code, can be found in the UK.1068 In the Copyright, Designs 
andd Patents Act 1988, authors are accorded moral rights in principle.1069 This 
responsee to article 6bis, however, is interspersed with compromise solutions, like 
thee requirement of formalities, to such an extent that the provisions appear cynical, 
orr at least half-hearted1070 Ginsburg elaborates that this 'may be because their 
drafterss seem to have lacked real conviction in the desirability of moral rights'.1071 

10622 l94S m B r u s s e ls and 1967 m Stockholm. Cf. Ricketson 1987,459-467. 
10633 Cf. the survey conducted by Dworkin 1995, 242-263. 
10644 Cf. Ricketson 1987, 462; Dwoikin 1995, 234-235; Cornish 1989, 449. Ricketson 1987, 459, is of 

thee opinion that these forms of protection are 'piecemeal in theirr operation'. Insufficiencies are also 
pointedd out by Peifer 1993,337. 

10655 Cf. Dworkin 1995, 238-239. Meanwhile, Australian copyright law has been amended and contains 
provisionss on moral rights protection. 

10666 Cf. Dworkin 1995, 239-242; Ginsburg 1991,595; Peifer 1993, 329-330. hi the US, section 43(a) of 
thee Lanham Trademark Act, 15 U.S.C. §1125(a), in particular, serves as a vehicle to lend weight to 
privacyy and personality concerns of authors. Cf. Dworkin, ibid., 235-236; Ginsburg, ibid., 596-597; 
Peifer,, ibid-, 332-333. 

10677 Cf. Ginsburg 1991,598-600; Peifer 1993,347-351. 
10688 See Dworkin 1995, 245-257 and Cornish 1989,449-452. 
10699 See CDPA, 1988, §§ 77-89,94-95 and 103. 
10700 Cf. Ginsburg 1991,604; Dworkin 1995, 257-258. 
10711 See Ginsburg 1991, 604. Cornish 1989, 452, nevertheless, takes a slightly optimistic view: 'While 

thee new statutory provisions lay very considerable constraints on the operation of the new law, there 
alsoo remains room for manoeuvre by the courts.' 
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Owingg to the missing agreement on strong moral rights' protection throughout 
copyright'ss legal traditions, the authors' position in the field of non-economic 
interestss is weakened at the international level. Nonetheless, Ricketson argues in 
favourr of moral rights protection in connection with the expression 'legitimate 
interests':: 'In light of the obligation to protect moral rights under Article 6bis, it 
followss that the expression "legitimate interests" must extend to both the pecuniary 
andd non-pecuniary interests of authors.'1072 In the following, it will accordingly be 
examinedd whether non-economic interests are encompassed by the third criterion. 
Inn subsection 4.6.3.1, attention will be devoted to the three-step tests in the Berne 
Conventionn and the WIPO Copyright Treaty. Subsection 4.6.3.2 deals with TRTPs. 

4.6.3.14.6.3.1 ARTICLE9(2) BCAND ARTICLE 10 WCT 

Fromm the formal recognition of the right of attribution and the integrity right in 
articlee 6bis BC, it need not necessarily be inferred that allowance must be made for 
morall  rights protection when interpreting the expression 'legitimate interests'. 
Instead,, it is arguable that sufficient weight is lent to the authors' non-economic 
interestss in article 6bis itself. Exceptions to the right of attribution or the integrity 
rightright reflected in article 6bis are not allowed under the Berne Convention anyway. 
Therefore,, why should they additionally be taken into account in the context of the 
three-stepp test? The latter is an instrument for setting limits to limitations on 
exploitationn rights. Correspondingly, it could be asserted that solely the economic 
interestss of the authors should enter the picture. 

Ass to the latter argument, it is to be pointed out, however, that the strict boundary 
linee often drawn between economic and non-economic rights of the author is an 
artificiall  construct anyway. In practice, the distinction is blurred. If the integrity 
rightright is invoked to prevent colours from being added to a film originally in black 
andd white,1073 this claim for the protection of moral interests, undoubtedly, has 
economicc ramifications. The same is true when the integrity right is brought to the 
foree to hinder broadcasting companies from interrupting the showing of a film on 
TVV by commercials.1074 Monistic copyright theory, as espoused, for instance, in 
Germany,, explicitly recognises that the economic and moral concerns of authors are 
limbss of one uniform body of interests protected by copyright1075 

Too explain the monistic concept of copyright, Ulmer used the picture of a tree. 
Copyrightt constitutes the tree's unitary trunk. The economic interests of the author 
onn the one hand and his moral interests on the other are the two roots. The different 
facultiess of authors are the tree's branches and twigs extracting their force 

Seee Ricketson 1999,70. 
Seee for  a description of tins almost 'classical'  case in which moral rights an brought to the fore for 
instancee de Souza/Waelde 2002,278. 
Cf.. Boiron/Duchevet 2002,123-124. 
Cf.. Dietz 1995,207. 
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sometimess solely from one root, sometimes from both.1076 The situation may change 
fromfrom case to case. It is not deemed inconsistent if moral rights are invoked to assert 
monetaryy interests. The exercise of pecuniary rights, on the contrary, may serve 
personall  and intellectual interests.1077 As Dietz concludes, 

'whatt are commonly called moral rights, on the one hand, and pecuniary 
rights,rights, on the other hand, are not so unequivocally moral or economic as it 
wouldd generally appear. Rather, these designations are based on 
terminologicall  convenience; taken together, all of these faculties cover the 
wholee spectrum of interests protected by copyright as a whole.'1078 

Too cover the whole spectrum of potential legitimate interests in the framework of 
thee three-step test, it appears accordingly appropriate not to exclude moral interests 
off  the author. This is even the more advisable as the absolute right rhetoric often to 
bee heard in the context of droit moral,10™ when scrutinised more thoroughly, turns 
outt not to portray reality correctly. As Quaedvlieg has shown, the allegedly absolute 
morall  rights of the author are frequently subjected to a weighing process, in the 
coursee of which competing interests may be favoured.1080 In particular, employment 
contractss or the need for functionality which, for instance, is strong in the case of 
buildings,, are capable of forcing the author's moral rights onto the sidelines.1081 

Evenn in France, the 'mother country' of droit moral, authors - and particularly 
employedd authors - must endure exposure to certain restrictions imposed on their 
morall  rights.1082 Against this backdrop, Quaedvlieg's view can be endorsed that 
morall  rights are not absolute. In practice, the conceptual contours of the right of 
integrity,, for instance, are not unlikely to be traced along the lines of principles like 
fairnesss and equity.1083 

Therefore,, it makes sense to include the moral interests of the author in the 
proportionalityy test inhering in the third criterion of the three-step test. This offers 
thee chance of factoring an author's personal and intellectual interests into the 
equationn - with all their economic ramifications. The balancing exercise may 
ultimatelyy lead to more effective protection1084 than reiterating the mantra of the 
absolutenesss of moral rights while tacitly compromising them. Besides the 
traditionall  example of parody, which deeply impacts on an author's interest in the 
integrityy of his work,1085 the threat posed to moral rights protection in the emerging 

Seee Ulmer 1980,116. 
Cf.. the examples given by Dietz 1995, 211-212. 
Seee Dietz 1995,211. 

1076 6 

1077 7 

1078 8 

10799 Cf. the examples given by Quaedvlieg 1992,19. 
10800 See the overview given by Quaedvlieg 1992,19-38. Cf. Goldstein 2001,292. 
10811 Cf. Quaedvlieg 1992, 26-31. 
10822 Cf. Boiron/Duchevet 2002,122-125; Lucas-Schloetter 2002, 3-7. 
10833 See Quaedvlieg 1992, 42. 
10844 Cf. the examples given by Quaedvlieg 1992,45-53. 
10855 Cf. Goldstein 2001,292. 
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informationn society can be brought to the fore to fortify this line of argument The 
digitall  environment shows that both facets of article 6bis BC, the right of integrity 
andd the right of attribution, constitute a serious and substantial concern of the 
authorss which is of particular importance, for instance, with regard to 
reproductions.. The integrity right serves as a weapon against manipulations of the 
work.10866 Digital reproduction techniques encourage the encroachment upon the 
interestt in accuracy of reproduction. They afford users, profiting from limitations, 
almostt unrestricted possibilities of distorting, mutilating and modifying an author's 
expression.. The work or parts thereof can easily be restructured, remodelled or 
combinedd with other material.1087 The easiness of manipulations might furthermore 
leadd to carelessness in respect of the author's right of attribution.1088 Therefore, the 
needd for proper acknowledgement of authorship can scarcely be underestimated in 
thee digital environment as well. 

Inn the Berne Convention and the WTPO Copyright Treaty, an identical 
frameworkk is set out for the protection of non-economic interests in connection with 
thee three-step test. The WCT is closely linked with the Berne Convention. Article 
1(1)) of the WCT provides that it is a special agreement within the meaning of 
articlee 20 BC. Therefore, contracting parties may not fall short of the level of 
protectionn reached in the Berne Convention.1089 Furthermore, article 1(4) WCT 
ensuress compliance with articles 1 to 21 of the Convention and its appendix. Article 
6bis6bis BC is encompassed by this reference.1090 Moreover, the proximity to the Berne 
Conventionn was emphasised in the basic proposal for the later article 10 WCT. It 
wass pointed out that the interpretation of the three-step test in the context of the 
WCTT should follow 'the established interpretation of Article 9(2) of the Berne 
Convention'.10911 Therefore, the expression 'legitimate interests' can be given the 
samee meaning as in the Berne Convention. Besides the authors' economic interest, 
thee third criterion of the three-step tests of article 9(2) BC and article 10 WCT, 
therefore,, refer to the non-economic interest in the acknowledgement of authorship 
andd a work's integrity, as set out in article 6bis BC. 

4.6,3.24.6,3.2 ARTICLE 13 TRIPs 

Thee TRIPs Agreement sheds a somewhat different light on copyright than the Berne 
Convention.. The protection of literary and artistic works does not form an end in 
itself.. By contrast, the preamble of the Agreement expresses the members' desire to 

Cf.. Schricker 1997, 80. De Souza/Waelde 2002,281, are of the opinion that an author might already 
considerr a work's translation into digital form a violation of his moral right of integrity. 
Cf.. Schricker 1997,80; Ricketson 1999,89; Boiron/Duchevet 2002,124. 
Cf.. Ricketson 1999,89; Schricker 1997,81. 
Cf.. Rcsor 1997,199-200. 
Cf.. Rrancon 1997,11. 
Seee WTPO Doc. CRNR/DC/4, § 12.05. 
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'reducee distortions and impediments to international trade'.1092 The trade orientation 
hass left its mark in the third criterion of the three-step test of article 13 TRIPs. 
Insteadd of calling on the legislator, in line with article 9(2) BC, to make allowance 
forr 'the legitimate interests of the author', article 13 devotes attention to 'the 
legitimatee interests of the right holder*. The difference in wording is the more 
striking,, as article 11 TRIPs refers to the 'authors and their successors in title'. This 
formulationn corresponds to the use of the word 'author' in the Berne Convention. 
Articlee 2(6) BC enunciates that the protection granted in the Convention 'shall 
operatee for the benefit of the author and his successors in tide'. The documents of 
thee GATT Uruguay Round leave the interpreter in the dark as regards the change of 
wordingg in article 13 TRIPs. Nevertheless, its meaning can be inferred from the 
generall  context in which the three-step test has been placed in TRIPs. 

Firstt of all, the term 'right holder' reflects the general orientation of the TRIPs 
Agreement.. The protection of copyright is subjected to the primary objective to 
fosterr international trade. Accordingly, the Agreement is not concerned with the 
personn of the author, as creator of literary and artistic works. First and foremost, it 
simplyy focuses on those instances allowing a work to enter the market and take part 
inn international trade.1093 Viewed from this perspective, the reference to the interests 
off  the right holder in article 13 appears logical. Article 11 introduces rental rights in 
internationall  copyright law. Hence, its drafters had to make clear who is initially 
vestedd with these new rights. The author could hardly be replaced with the right 
holder.. Mention of the authors not only in article 11 but also in article 13, however, 
wouldd have ensured consistency in wording throughout TRIPs' copyright section. 
Thee reason for sacrificing the consistency of wording can be seen in TRIPs' 
imperviousnesss to moral rights protection.1094 Article 9(1) TRIPs unequivocally 
excludess article 6bis BC and the rights derived therefrom from the incorporation of 
provisionss of the Berne Convention into the TRIPs Agreement. 

However,, the clarity of this exclusion is endangered by the reference to article 20 
BC.. This provision is encompassed by article 9(1) TRIPs and permits the members 
off  the Berne Union to enter into special agreements among themselves only 'in so 
farr as such agreements grant to authors more extensive rights than those granted by 
thee Convention, or contain other provisions not contrary to this Convention'. As 
alreadyy elaborated above, there is substantial reason to assume that the TRIPs 
Agreementt itself is to be qualified as a special agreement in the sense of article 20 

Cf.. section 3.1.2 above. 
Thiss need not be and, in most cases, wil l not be the creator  of the work himself. Instead, it is more 
likelyy that an assignee or  licensee places the work on the market Common law copyright systems, 
furthermore,, do not necessarily regard the physical creator  of a work as the author. Pursuant to die 
'workk made for  hire' doctrine, the author  may also be the employer  of the work' s creator. Cf. 
Ginsburgg 1991, 596. 
Thee US, as one of the drivin g forces behind die TRIPs Agreement, opposed the inclusion of moral 
rightsrights  protection. Cf. Gervais 1998,72; Dietz 1993,312. 
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BC.10955 The inclusion of article 20 BC in the TRTPs Agreement could therefore be 
understoodd to force the contracting parties of TRTPs to ensure that the Agreement is 
interpretedd in a way that increases the protection of authors or at least in no way 
contraveness the Berne Convention.1096 In this line of reasoning, it is arguable that 
thee interests underlying article 6bis BC must be observed irrespective of the explicit 
exclusionn of the provision itself in article 9(1) TRTPs.1097 A reference to the 
'legitimatee interests of the author' in article 13 TRTPs, therefore, could easily have 
ledd to the understanding that the authors' non-economic interests, as solidified in 
articlee 6bis BC, must be taken into account 

Thee formulation, 'legitimate interests of the right holder', bars interpreters from 
followingg the described line of reasoning. The traditional, continental European 
conceptt of droit moral is inseparably linked with the author. A work is regarded as 
aa materialisation of its creator's personality. Successors of the author clearly have to 
enforcee the moral rights in nomine auctoris. They receive these rights to respect the 
workk and the person of the author.1098 The author himself cannot assign or licence 
morall  rights; only waiver is possible.1099 Therefore, the neutral mention of the right 
holderr in article 13 TRTPs cannot be understood as a reference to the author insofar 
ass moral rights are concerned. If this had really been intended by the drafters of the 
TRTPss Agreement, they would have referred directly to the author and his 
successorss in title, like in article 11 TRTPs. Furthermore, they would not have 
excludedd article 6bis BC. 

Thee term 'right holder' underlines the repudiation of the concept of moral rights. 
Itt corroborates the imperviousness of the TRTPs Agreement to any form of moral 
rightsrights protection. The moral rights of the Berne Convention are not only placed 
beyondd its scope, but also prevented from indirectly influencing its framework. 
Articlee 13 TRTPs is rendered incapable of serving as a means of lending weight to 
non-economicc interests.1100 

Inn sum, the circle of interests that must be taken into account in the context of the 
thirdd criterion can be circumscribed as follows: the economic interest of the authors 
inn the exploitation of the exclusive rights recognised in international copyright law 
alwayss plays a decisive role. In the field of non-economic interests, however, a 
distinctionn must be made between article 9(2) BC and article 10 WCT on the one 

Seee subsection 3.2.2. 
Cf.. Gervais 1998,72, and subsection 3.2.2 above. 
Cf.. Gervais 1998, 72, who is of the opinion that the task not to contravene die Berne Convention has 
too be extended to article 6bis. From his point of view, the inclusion of article 20 includes article 
6bis.6bis. This assumption, however, does not rest on a firm basis. Doubt must be cast upon the result 
thatt the clear exclusion of article 6bis, as laid down in the second sentence of article 9(1) TRIPs, is 
compromisedd by die first sentence of this paragraph. It appears more convincing to assume that the 
inclusionn of article 20 BC is also limited insofar as the moral rights of article 6bis are concerned. 
Cf.. Dietz 1995, 217. 
Provisionss on waiver of moral rights differ substantially throughout civil law countries. See the 
surveyy conducted by Dietz 1995,219-225. Cf. also Schardt 1993,320-321. 
Cf.. Ricketson 1999,81. 
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hand,, and article 13 TRIPs on the other. Non-economic interests are prevented from 
influencingg the framework of the latter provision. Article 9(2) BC and article 10 
WCT,, by contrast, afford authors moral rights protection. The author's interest in 
thee acknowledgement of authorship and a work's integrity, as set out in article 6bis 
BC,, can be taken into account in the framework of these provisions. 

4.6.44 THE PROPORTIONALITY TEST 

Thee proportionality test to be carried out in the framework of the third criterion 
comprisess two elements. Firstly, the circle of relevant interests of the authors is 
confinedd to interests that can be qualified as legitimate. Secondly, a prejudice to 
thesee interests is forbidden if it reaches an unreasonable level. These two elements 
enteredd the picture successively. The potential harm to the authors' legitimate 
interestss was not factored into the equation until a committee of governmental 
experts,, in 1965, discussed the initial, preliminary draft which had been presented 
byy the study group undertaking the preparatory work for the 1967 Stockholm 
Conference.11011 In the course of the committee's deliberations, one delegation stated 
thatt the formula tabled by the study group 'might prove dangerous to the authors' 
legitimatee interests'.1102 In consequence, the committee gave its approval to a draft 
thatt permitted a work's reproduction 'in certain particular cases where the 
reproductionn is not contrary to the legitimate interests of the author and does not 
conflictt with a normal exploitation of the work'.1103 On the eve of the 1967 
Stockholmm Conference, the third criterion of the three-step test, therefore, was still 
incomplete.. The second element, the prohibition of an unreasonable prejudice, was 
missing.. It owes its existence to the intervention of the UK delegation. The UK 
proposall  referred to 'certain special cases where the reproduction does not 
unreasonablyy prejudice the legitimate interests of the author and does not conflict 
withh a normal exploitation*.110*  The three-step test was based on this amendment. 
Ultimately,, merely the order of the two conditions delimiting the basic rule that 
limitationss must be certain special cases was reversed.1105 

Itt can easily be seen that the two elements of the third criterion (the legitimacy of 
interestss and the reasonableness of prejudices) point in the same direction: a balance 
betweenn the author's and the public's concerns must be found A prejudice to 
interestss of the author is permitted. An unreasonable prejudice to legitimate 
interests,, however, is prohibited. Nonetheless, it makes sense to reflect the necessity 
off  finding a balanced proportion by setting forth two distinct elements. To explain 
why,, the following picture can be drawn: copyright law is centred round the 

Secc Doc. S/l, Records 1967,112. Cf. subsection 3.1.2. 
Seee Doc. S/l, Recoids 1967,112. 
Seee Doc. S/l, Records 1967,113. Cf. subsection 3.1.2. 
Seee Doc. S/13, Recoids 1967,630. 
Cf.. subsection 3.1.2. 
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delicatee balance between grants and reservations. On one side of this balance, the 
economicc and non-economic interests of authors of already existing works can be 
found.. On the other side, the interests of users - a group encompassing authors 
wishingg to build upon the work of their predecessors1106 - are located. If a proper 
balancee between the concerns of authors and users is to be struck, both sides must 
necessarilyy take a step towards the centre. The two elements of the third criterion 
mirrorr these two steps. The authors cannot assert each and every concern. Instead, 
onlyy legitimate interests are relevant As a countermove, the users recognise that 
copyrightt limitations in their favour must keep within reasonable limits. An 
unreasonablee prejudice is unacceptable. 

Thee third criterion paves the way for the establishment of a proper copyright 
balancee by reflecting both steps to bee taken. The corresponding proportionality test 
iss consequently an internal two-step test. Its first step concerns the question which 
interestss of the author are legitimate under the given circumstances. The second 
questionn is whether these relevant interests are unreasonably prejudiced. 
Subsequently,, both elements will be examined in detail. In the following subsection 
4.6.4.1,, the identification of legitimate interests will be discussed. How to avoid an 
unreasonablee prejudice will be explained in subsection 4.6.4.2. 

4.6.4.14.6.4.1 IDENTIFYING LEGITIMATE INTERESTS 

Ann interest of the author can be qualified as legitimate if it is 'conformable to law 
orr rule; sanctioned or authorized by law or right' - thus, if it is 'lawful; proper'.1107 

Inn the case of conformity to a recognised standard type, the term may furthermore 
simplyy mean 'normal' or 'regular'.1108 Attempts to interpret the term 'legitimate' 
havee particularly been made by WTO Panels. Two Panel reports touched upon the 
three-stepp test so far. The first concerned the patent protection of pharmaceutical 
productss in Canada and dealt with the three-step test of the patent section of the 
TRIPss Agreement, laid down in article 30.1109 The second report concerned section 
110(5)) of the US Copyright Act. It dealt directly with the three-step test in 
internationall  copyright law, as set out in article 13 TRIPs.1110 

Thee WTO Copyright Panel reporting on section 110(5) of the US Copyright Act 
approachedd the question of legitimate interests from a legal positivist perspective. 
'Inn our view', the Panel stated, 'one - albeit incomplete and thus conservative -
wayy of looking at legitimate interests is the economic value of the exclusive rights 
conferredd by copyright on their holders'.1111 It appears safe to assume that this 

Cf.. section 23. 
Seee the Oxford English Dictionary. 
Seee the Oxford English Dictionary. 
Thee report on Canada's protection regime for  pharmaceutical products was adopted on 7 Apri l 2000. 
Seee WTO Panel -Patent 2000, §§ 7.60ff. fora discussion of the thir d criterion of article 30 TRIPs. 
Seee for  a detailed discussion of these two Panel reports Ftcsor  2002b, 111-251. 
Seee WTO Panel - Copyright 2000, § 6.227. 
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statementt indicates that the Panel was of the opinion that the term 'legitimate' 
primarilyy means conformity with and authorisation by the law.1112 In consequence, 
thee expression 'legitimate interests' is de facto equated with 'legal interests'.1113 

Notwithstandingg its own focus on the economic value of exclusive rights, however, 
thee Copyright Panel observed that the term 'legitimate' also has 'the connotation of 
legitimacyy from a more normative perspective, in the context of calling for the 
protectionn of interests that are justifiable in the light of the objectives that underlie 
thee protection of exclusive rights'.1114 This point was conceded with an eye to the 
earlierr Panel report on patent protection of pharmaceutical products in Canada.1115 

Ass already mentioned, the three-step test of the patent section of TRIPs, laid 
downn in article 30 thereof, was interpreted in this report The third criterion of 
articlee 30 TRIPs forbids an unreasonable prejudice to 'the legitimate interests of the 
patentt owner, taking account of the legitimate interests of third parties'. The Patent 
Panell  reporting on Canada's protection regime for pharmaceutical products rebutted 
ann argument, advanced by the European Communities,1116 that legitimate interests 
shouldd be viewed through the prism of legal positivism and, thus, actually identified 
withh legal interests. Besides other reasons, this conclusion was drawn on the 
groundss that 'a definition equating "legitimate interests" with legal interests makes 
noo sense at all when applied to the final phrase of Article 30 referring to the 
"legitimatee interests" of third parties'.1117 Hence, to a certain extent, the approach 
pursuedd by the Patent Panel evolves from the particular situation in the field of 
patentt protection. Nonetheless, it is noteworthy that this Panel unequivocally 
rejectedd a legal positivist approach. It elaborated that 

'too make sense of the term "legitimate interests" in this context, that term 
mustt be defined in the way it is often used in legal discourse - as a normative 
claimm calling for the protection of interests that are "justifiable" in the sense 
thatt they are supported by relevant public policies or other social norms'.1118 

Too illustrate its line of reasoning, the Patent Panel brought an exception into 
focuss under which use of the patented product for scientific experimentation, during 
thee term of the patent and without consent, is not an infringement It explained: 

'Itt is often argued that this exception is based on the notion that a key public 
policyy purpose underlying patent laws is to facilitate the dissemination and 
advancementt of technical knowledge and that allowing the patent owner to 
preventt experimental use during the term of the patent would frustrate part of 

Cf.. the definition given in the Oxford English Dictionary. 
11133 Cf. the explanations given by Ficsor 2002b, 141. 
11144 See WTO Panel - Copyright 2000, § 6.224. 
11155 See WTO Panel - Copyright 2000, § 6.227, footnote 202. 
11 *16 Cf. WTO Panel - Patent 2000, § 7.62. 
11177 See WTO Panel - Patent 2000, § 7.68. 
11188 See WTO Panel - Patent 2000, § 7.69. 
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thee purpose of the requirement that the nature of the invention be disclosed to 
thee public. To the contrary, the argument concludes, under the policy of the 
patentt laws, both society and the scientist have a 'legitimate interest" in using 
thee patent disclosure to support the advance of science and technology.'1119 

Thee survey of WTO Panel reports shows that there are two different approaches 
too the problem of legitimacy. The Copyright Panel touched upon both. Its own legal 
positivistt perspective focuses on 'the economic value of the exclusive rights 
conferredd by copyright on their holders'.1120 However, the Panel did not say that 
legitimatee interests are limited to this economic value.1121 By contrast, it referred to 
thee report on patent protection of pharmaceutical products in Canada and, thus, to 
thee second approach. The Patent Panel understood the expression 'legitimate 
interests'' as a 'normative claim calling for the protection of interests that are 
"justifiable""  in the sense that they are supported by relevant public policies or other 
sociall  norms'."22 This approach can be called the normative perspective. The line 
off  argument of the Patent Panel runs as follows: if one is ready to conceive of 
patentt protection as a means to induce inventors to disclose their invention to the 
publicc in order to facilitate the dissemination and advancement of technical 
knowledge,, it appears illegitimate to prevent experimental use during the term of 
thee patent1123 As the Copyright Panel itself concedes that this normative perspective 
catchess the claim for legitimacy more completely than its own legal positivist view, 
theree seems to be no reason why preference should be given to the narrower legal 
positivistt perspective equating 'legitimate interests' with 'legal interests'. 

Nevertheless,, Ficsor espouses the legal positivist perspective. He does not 
disapprovee the normative view stating that the interests at stake must be justifiable 
inn the light of relevant public policies or other social norms. He is merely of the 
opinionn that the further prohibition of an unreasonable prejudice is capable of 
underliningg this normative position as well. For this reason, he fears that the test 
proceduree could become tautological and asserts that 

'thee "justification" test - in harmony with the [...] non-legal normative sense 
off  "legitimacy" - concerning the limits of defensible interests of authors, 
wouldd be just repeated within this third, interest-related condition of the three-
stepp test'.1124 

Seee WTO Panel - Patent 2000, $ 7.69. 
Seee WTO Panel - Copyright 2000, § 6.227. 
Seee WTO Panel - Copyright 2000, § 6.227. 
Seee WTO Panel - Patent 2000, § 7.69. 
Seee the example given by the WTO Panel-Patent 2000, §7.69. 
Seee Ficsor  2002b, 147. To support his argument, be refers to the evolution of the thir d criterion in 
thee course of the preparatory work undertaken for  the 1967 Stockholm Conference. Cf. Ficsor 
2002b,, 141-147. See the explanations given at the beginning of subsection 4.6.4. 
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Thiss fear is unfounded. Admittedly, the two elements of the proportionality test 
aree closely connected with each other. They both point towards the necessity to 
strikee a proper balance in copyright law. As already elaborated above, however, the 
twoo elements - the legitimacy of interests on the side of authors, and the 
reasonablenesss of prejudices on the side of users - represent the two steps towards 
thee core of copyright's balance that must be taken to establish proportionality. 
Insteadd of being tautological, a complete proportionality test is only possible if the 
justifiabilityy of the interests of both authors and users is examined. The legal 
positivistt approach takes it for granted that the author's interests are justifiable. By 
equatingg the term 'legitimate interests' with 'legal interests', however, it causes the 
wholee edifice erected by the third criterion to collapse. If the legitimate interests of 
thee author are nothing but his legal interests, the reference to interests as such 
becomess questionable. If this meaning really was intended, it could easily have 
beenn given expression by simply forbidding an unreasonable prejudice to the 
author'ss rights instead of mysteriously referring to 'legitimate interests'. The legal 
positivistt approach, thus, must be rejected. It is right to understand the expression 
'legitimatee interests' instead, like the WTO Patent Panel, as a 'normative claim 
callingg for the protection of interests that are "justifiable" in the sense that they are 
supportedd by relevant public policies or other social norms'.1125 

Inn the field of copyright, several public policy considerations can be considered 
inn this connection. As elaborated in chapter 2, the principal objective of copyright 
protectionn is the promotion of cultural diversity. Under this heading, weight can be 
lentt to several further arguments:1126 the protection of works, the creation of which 
tendss to be rooted in an idealistic motivation, like personal satisfaction, the desire 
forr respect or esteem, or the urge for artistic expression, can primarily be supported 
byy the natural law argument and the furtherance of freedom of expression. If the 
aimm to succeed commercially is central to the creation of a work, its protection can 
foremostt be explained by the utilitarian incentive rationale and corresponding 
industryy policy. The crucial question that must be asked in the context of the third 
criterion,, then, is whether the economic and non-economic interests which an 
authorr has in respect of a certain way of using his work are justifiable in the light of 
thesee rationales of copyright protection. If this question can be answered in the 
affirmative,, the author's interest is legitimate. If not, it is illegitimate and therefore 
irrelevantt to the proportionality test. 

Too point the right way for the outlined inquiry into the justifiability of an 
author'ss interests, a principle can be invoked that is commonly associated with the 
proportionalityy test. It is usually demanded that the measure in question is suitable 
forr the realisation of the envisaged objective.1127 An author's interest can 

Seee WTO Panel - Patent 2000, § 7.69. 
Seee for an overview subsections 2.1.2 and 2.1.3. 
Guidancee in respect of this 'principle of suitability' is especially provided by German law where the 
suitabilityy test is explicitly recognised as a part of the concept of proportionality. Cf. Jowell/Lester 
1988,, 52; Emmerich-Fritsche 2000, 151. As the latter author shows, the principle of suitability is 
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accordinglyy only be deemed justifiable if its assertion is suitable for promoting the 
attainmentt of one of the aforementioned objectives.1128 It would be illegitimate to 
insistt on an interest that is not conducive to the realisation of one of the rationales 
underlyingg copyright protection anyhow. Placing an ineffective, useless constraint 
onn the public domain is disproportionate. This situation arises particularly when the 
authorss are hindered from exploiting their works by market imperfections. 

Inn the analogue world, it is for instance useless to erode personal and internal use 
privilegess in order to afford authors the opportunity of exerting control over the use 
off  their works. Market failure inhibits them from doing so.1129 The abolition of this 
typee of copyright limitations in the analogue environment, thus, does not contribute 
too the realisation of one of the objectives underlying copyright protection. A 
correspondingg interest of the author is unjustifiable and illegitimate. What remains 
iss the interest he may have in some sort of reward. Private copying has become a 
masss phenomenon.1130 A gratification for the myriad copies made by private users 
willl  spur the productivity of an author who aims to succeed commercially. An 
authorr who is not induced to create intellectual works by the prospect of monetary 
profitss is shown that his work is appreciated The extra income, moreover, enhances 
ann author's independence of patrons, thereby encouraging free speech. Hence, the 
independencee of intellectual creations and their production can be enhanced if some 
sortt of monetary reward for private use is given to the authors. In consequence, 
culturall  diversity is promoted. An author's interest in being remunerated for private 
copyingg of his work is thus justifiable and legitimate. 

Ann author's economic interest in controlling the use of a work, however, again 
becomess unjustifiable and illegitimate insofar as objectionable uses are concerned. 
Ass explained above, it is unlikely that creators of intellectual works will in general 
developp or license others to develop markets for critical reviews or lampoons of 
theirr works.1131 To subject these markets to the authors' control, thus, is unsuitable 
forr promoting the realisation of one of the objectives underlying copyright 

alsoo an element of the proportionality test in EC law. In this context, its outlines are drawn along the 
liness of the German conception by the European Court of Justice. Cf. Emmerich-Fritsche 2000, 207-
211.. Considerations of this kind, furthermore, are not alien to the European Court of Human Rights. 
Cf.. the Sunday Times case, ECHR Judgement of April 26, 1979, Series A No. 30, §§ 59-68. Cf. 
Emmerich-Fritschee 2000,190; Jowell/Lester 1988,58-59; Hugenholtz 2002,246-247 and 262. 
Thee German Federal Constitutional Court, the Bundesverfassungsgericht, refrains from qualifying a 
meanss as unsuitable if the pursued objective cannot be fully attained. To answer the question of 
suitabilityy in die affirmative, it is deemed sufficient mat, with the help of the chosen means, the 
desiredd objective can be promoted. Cf. BVerfGE 30, 292 (316); 33, 171 (187); 39, 210 (230); 40, 
1966 (222). The reason for mis reserve is die danger evolving from the replacement of the legislator's 
discretionn with die judgement of die courts. Cf. Emmerich-Fritsche 2000,151. This restriction of the 
rigidityrigidity  of die suitability test appears appropriate in die context of die tiiree-step test as well. Cf. 
Jacksonn 2000,154; Heifer 1998,404. 
Cf.. subsection 2.2.2. 
Cf.. subsection 4.53.2. See Ficsor 1981,60-61. 
Cf.. subsection 4.5.4.1. Cf. die US Supreme Court decision Campbell v. Acuff-Rose Music, Inc., 510 
U.S.. 569 (1994), EC. 
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protection.. Authors would refrain from exploiting their works in this area anyway. 
Inn this case, the economic interests of authors are therefore unjustifiable. The moral 
interests,, however, occupy centre stage. In particular, uses criticising or ridiculing a 
workk may encroach upon non-economic interests, such as the interest in a work's 
integrity.. This concern of the author is accordingly of particular relevance and must 
nott be unreasonably prejudiced1132 

AA ramification of the suitability principle is the consideration that the author's 
interestss must give way if a limitation is evidently better suited to achieving the 
goalss of copyright. If a work is used for the purpose of quotation, for instance, the 
economicc interests of the quoted author come second. Very strong freedom of 
expressionn values underlie the right to quote. Like the grant of exclusive rights 
itself,, it substantially contributes to intellectual debate.1133 Moreover, considerations 
off  intergenerational equity urge the exemption of quotations.1134 Later authors ought 
too be free to use the work of their predecessors if they depend on that use to express 
themselves.11355 Admittedly, quoted authors could derive some extra income from 
licensingg the making of quotations. In the field of commercial productions, authors 
couldd thus be vested with a further incentive to create. Authors following the 
maximm 'Vart pour Uarf would obtain a further individual source of income 
enhancingg their independence of patrons.1136 However, these benefits are minimal 
andd negligible in comparison to the detriment to other authors wishing to make 
quotations.. It would have a corrosive effect on intellectual debate. The potential 
harmm flowing from the exemption of quotations to the economic interests of a 
quotedd author is thus evidently outweighed by thee competing user interests at stake. 
Onn balance, the author's economic interests must be considered illegitimate and 
irrelevant.. The moral interests of the quoted author, by contrast, must strictly be 
observed.. The original work must already have been made lawfully available to the 
publicc and be reproduced accurately. The author's name is to be clearly indicated. 
Otherwise,, legitimate moral interests are unreasonably prejudiced.1137 

AA further example is the incidental inclusion of a work in a report on current 
events.. The author could establish a market for this kind of incidental use and 
derivee some profit This extra income would give commercially oriented authors an 
additionall  incentive to create and authors following idealistic motives more 

Thee author's right of integrity set out in article 6bis BC can be asserted against reproductions for 
parody.. Cf. Ricketson 1987,468, elaborating that 'any "rewriting" in the case of literary or dramatic 
work,, for instance, for purposes of a parody' touches upon article 6bis. 
Cf.. Ricketson 1987,489. 
Seee section 2.3. 
Cf.. die Gennania 3-decision of die German Federal Constitutional Court, BVerfG, Zeitschrift fur 
Urheber-- und Medienrecht 2000,869. See subsection 2.2.1. 
Cf.. subsection 2.1.3. 
Cf.. articles 10(1) and 10(3) BC. The inevitable encroachment upon die right of integrity arising 
fromm die fact that only passages of die original work are quoted instead of die entire work, however, 
iss irrelevant Cf. Quaedvlieg 1992, 22-23. 
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independencee from patronage.1138 The freedom of the press, however, is a facet of 
freedomm of expression that is of paramount importance.1139 Press privileges, like the 
permissionn to include works seen or heard incidentally in the course of a current 
event,11400 are therefore furnished with a strong underpinning. On balance, the 
potentiall  benefit to the author whose work is included incidentally is thus far from 
beingg capable of outweighing the threatening detriment to the important competing 
interestss at stake. It would evidently be disproportionate to uphold the economic 
interestss of an author whose work is seen or heard incidentally in the course of a 
currentt event. Under the given circumstances, the economic interest of this author 
inn exploiting a work's incidental inclusion is therefore illegitimate and, in 
consequence,, irrelevant 

AA clarification seems appropriate in this context Positing that in some cases the 
author'ss economic interest must give way, should not be misunderstood as a general 
attackk on minor sources of income. Instead, it is to be repeated that in the 
frameworkk of the third criterion, each and every possibility of deriving economic 
profitt from a work carries weight and may accordingly not so readily be put 
aside.11411 The making of quotations and a work's incidental inclusion in a report on 
currentt events are exceptional cases. Under the given extraordinary circumstances, 
ann evident imbalance between the benefit of authors and the detriment to users 
comess to the fore which clearly tips the scale in favour of the users. Section 
110(5)(B)) of the US Copyright Act, on which the aforementioned WTO Copyright 
Panell  reported, is suitable for substantiating that minor sources of royalty revenue 
aree not in danger of being neglected when it comes to identifying an author's 
legitimatee interests. Under the so-called 'business exemption' set out in section 
110(5)(B),, commercial establishments such as bars, shops, and restaurants which do 
nott exceed a certain size or which meet certain equipment requirements, may play 
radioo and TV music without paying any royalty fees to collecting societies. 

Thiss exemption encroaches upon a typical ramification of a work's broadcast 
thatt is explicitly pointed out in article HWs(l)(iii) BC. Authors clearly have the 
prospectt of some royalty revenue accruing from this typical use of their work. The 
extraa income spurs the productivity of authors seeking to succeed commercially and 
affordss others more independence from patrons.1142 Unlike the exemption of the 
makingg of quotations or the incidental inclusion of a work in a press report, 
however,, the importance of section 110(5)(B) is far from towering above the one of 
otherr limitations. It neither substantially contributes to intellectual debate and the 
informationn of the public nor promotes intergenerational equity. It simply helps 
bars,, shops and restaurants to engender the inevitable background music often 

Cf.. subsection 2.13. 
Cf.. subsection 2.2.1. 
Seee article lObisQ) BC. 
Cf.. subsection 4.6.2. 
Cf.. subsection 2.13. 
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perceivedd as indispensable. This justification is incapable of outweighing the 
author'ss loss of income. Consequently, there is no reason to assume that it would be 
illegitimatee for authors to insist on their economic interest in deriving profit from 
thee playing of radio and TV music in commercial establishments such as bars, 
shopss and restaurants. 

Finally,, the following example of a deadlock can be given: if passages of a work 
orr entire small works are included in a schoolbook, important social interests are at 
stake.. A work's use for teaching contributes substantially to the dissemination of 
knowledge.. Moreover, considerations of intergenerational equity support the use of 
copyrightedd material for teaching.1143 On the side of the authors, however, vital 
interestss are to be found as well. The included work will often stem from an author 
pursuingg idealistic motives. If he is adequately rewarded, this will testify to the 
specificc appreciation of his work. The pecuniary return will enhance his financial 
independencee from patronage.1144 It must moreover be borne in mind that the 
pecuniaryy reward is given to authors who made noteworthy cultural contributions -
substantiall  enough to be considered for the inclusion in a schoolbook. Feelings of 
lightnesss and justice, thus, militate against leaving the author empty-handed. A 
poem,, for instance, may be reproduced more often in a schoolbook than in the 
originall  publication. In the case of a commercial production, the pecuniary reward, 
inn addition, has a stimulating effect. It serves as an incentive to create.'145 

Onn balance, it can be said that the involved user interests are of particular 
importancee but not as central to the promotion of society's cultural life as the 
possibilityy of quoting.1146 Furthermore, the author's interests must be considered. 
Theyy are not as marginal as in the case of a work's incidental inclusion in a report 
onn current events. That the user interest in including a work in a schoolbook 
outweighss the author's competing economic interest evidently, thus, cannot be 
concluded.. On the contrary, the author's interest in receiving a pecuniary reward for 
aa work's reproduction in a schoolbook appears legitimate. It must consequently not 
bee unreasonably prejudiced. To find an appropriate solution, it is therefore 
advisablee to have recourse to the payment of equitable remuneration.1147 The three-
stepp test offers this possibility as a means to reduce the prejudice caused by a 
limitationn to a reasonable level.1148 It is a feature of the second part of the 
proportionalityy test that will be discussed in the next subsection. 

Cf.. subsection 2.2.2 and section 2.3. 
Cf.. subsections 2.1.2 and 2.1.3. 
Cf.. subsections 2.1.2 and 2.13. 
Firstly,, the making of quotations directly serves freedom of expression values instead of generally 
servingg the dissemination of information. Cf. subsections 2.2.1 and 2.2.2. Moreover, considerations 
off  intergenerational equity are stronger in the case of the making of quotations. Cf. section 2.3. 
Cf.. the decision 'Kirchen- und Schulgebrauch' of the German Federal Constitutional Court, 
BVerfGEE 31, 229 (244-245). 
Cf.. subsections 3.1.2,3.3.1,4.3.2 and 4.3.3. 
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4.6.4.24.6.4.2 AVOIDING AN UNREASONABLE PREJUDICE 

Afterr delineating the authors' legitimate interests, the question of an unreasonable 
prejudicee must be examined. The ordinary meaning of the term 'prejudice' connotes 
'injury,, damage, hurt, loss'.1149 A prejudice can be regarded as 'unreasonable' if it is 
'inequitable,, unfair, unjustifiable',1150 for instance, because of excessiveness in 
amountt or degree. It may not go 'beyond what is reasonable or equitable', not be 
'extravagantt or excessive'.1151 Hence, the prejudice to the authors' legitimate 
interestt must be 'of such an amount, size, number, etc., as is judged to be 
appropriatee or suitable to the circumstances or purpose'.1152 It has to be 
proportionate.1153 3 

Thiss second element of the proportionality test carries on where the first criterion 
off  the three-step test, the basic rule that limitations must be certain special cases, 
leftt off. That there is a mutual relationship between the first and the third criterion 
hass already been emphasised above.1154 To pass the first step of the three-step test, a 
limitationn must be special in a qualitative sense. The outline of this qualitative 
requirementt has been drawn as follows above: a careful weighing process must 
precedee the adoption of a limitation at the national level. A cultural, social or 
economicc concern must be invoked that serves as a rational justificatory basis for 
thee limitation. In the light of the conflict of interests, the limitation's adoption must 
bee plausible.1155 The competing interest that consequently underlies each limitation 
reachingg the final proportionality test, must now be brought into focus again. Its 
meree existence is already ensured by the basic rule that limitations must be certain 
speciall  cases. In the framework of the proportionalityy test, the way in which it was 
reconciledd with the author's legitimate interests must be scrutinised thoroughly. The 
contentt of the weighing process at the national level must be critically reviewed. 

Inn principle, it can be posited in this context that, insofar as the objective 
underlyingg a limitation justifies the entailed prejudice to the author's legitimate 
interests,, it can be approved This can clearly be inferred from the French text of the 
Bernee Convention.1156 The translation of the expression 'unreasonable' into French 
posedd some difficulties. At the 1967 Stockholm Conference, the terms inequitable, 
injustifié,injustifié, appreciable and sensible were under discussion. Finally, preference was 
givenn to the expression 'ne cause pas un prejudice injustifié'.1157 This formulation 
emphasisess that a limitation must be brought into a state of justification to meet the 

Cf.. die Oxford English Dictionary. 
Cf.. die Oxford English Dictionary. 
Cf.. the Oxford English Dictionary. 
Cf.. the Oxford English Dictionary. 
Cf.. the Oxford English Dictionary. 
Seee subsection 4.4.2.5. 
Seee subsection 4.4.2.3. 
Seee as to the particular  importance of the French text subsection 4.1.2.6. 
Cf.. the discussion in Main Committee L Records 1967,883-885. 

235 5 



CHAFIER 4 4 

thirdd criterion. Although the limitation might serve socially valuable ends, the 
prejudicee to the legitimate interests of the author must not be a disproportionate. 
Thee detriment to the authors must be reasonably related to the benefit of the users. 
Inn other words: the room to manoeuvre created by national legislation for the user 
interestt at stake must keep within reasonable limits. 

Too point the right way for examining a limitation in the light of these findings, 
thee suitability principle that has already been embraced above to identify legitimate 
interestss of the author can be re-invoked. At the beginning of the inquiry into an 
unreasonablee prejudice, it must accordingly be ensured that a limitation is suitable 
forr promoting the attainment of the objective pursued by its imposition on exclusive 
rights.rights. The harm to the authors' legitimate interests which inevitably flows from 
anyy limitation cannot be justified if the relevant objective cannot be promoted with 
thee help of the limitation under examination. To burden the authors with a useless 
limitationn represents a clear instance of an unreasonable prejudice. Placing a 
constraintt on authors' rights which does not correspond to the underpinning 
justifyingg its existence, undoubtedly causes an unreasonable prejudice.1158 

Besidess the suitability test, a second principle commonly associated with the 
proportionalityy test can be used to identify an unreasonable prejudice: the necessity 
test.. A limitation must be the least harmful of more than one available means to 
obtainn a particular objective. Consequently, it can be posited that those measures for 
achievingg the objectives underlying a limitation must be pursued which cause the 
minimumm injury to the legitimate interests of the author.1159 It is to be noted in this 
contextt that the necessity test does not hinder the legislator from applying the best 
suitedd instrument. The different alternatives which are at the disposal of the 
legislatorr must have a comparable potential for realising the objective at stake. Less 
restrictivee possibilities come into play only if they are capable of reaching the 
pursuedd objective as effectively as the current limitation.1160 An unreasonable 
prejudicee only arises if the least harmful means is not chosen even though there are 
equall  alternatives.1161 

Seee the explanations given in the previous subsection. Cf. Emroerich-Fritsche 2000, 151 and 207-
211;; Jowell/Lester 1988,52. 
Seee the description of this principle by Jowell/Lester 1988, 53, Bimhack 2003, 29. In the US, this 
requirementt is known as die principle of die 'less restrictive alternative'. Cf. Jowell/Lester, ibid., 53. 
Itt also forms a part of die proportionality test mat is applied by die European Court of Justice. See 
diee decisions Internationale Handelsgesellschaft v. Einfuhr- und Vorratsstelle für Getreide und 
Furtermittel,, Case 11/70 (1970) ECR 1125, §§ 8-12, and Bela-Mühle v. Grows-Farm, Case 114/76 
(1977)) ECR 1211, § 7. Cf. Jowell/Lester. ibid., 56-58; Emmerich-Fritsche 2000, 211-212. The 
Germann Federal Constitutional Court (Bundesverfassungsgericht) draws die outlines of die 
necessityy test by enunciating Üiat an instrument can be considered necessary to achieve a certain 
goall  if the legislator 'nicht ein anderes, gleich wirksames, aber das Grundrecht weniger fuhlbar 
einschrankendess Mittel hatte wahlen können'. See BVerfGE 25, 1 (17); 30, 292 (316); 33, 171 
(187). . 
Cf.. Emmerich-Fritsche 2000,151-152. 
Seee die explanations given in die previous subsection. Cf. Jowell/Lester 1988, 53 and 56-58; 
Emmerich-Fritschee 2000, 211-212 and 151-152. 
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Thatt considerations of this nature can guide the process of devising a limitation 
hass already been demonstrated above in the context of personal use privileges in the 
digitall  environment In this respect, the establishment of a library-administered 
personall  use system has been recommended instead of upholding general personal 
usee privileges.1162 The considerations governing this decision are in line with the 
principlee that the least harmful means must be chosen. It is to be expected that a 
refinedd digital library system enabling a work's personal use would be capable of 
promotingg the dissemination of information and intergenerational equity as 
effectivelyy as the general exemption of personal use in the digital environment. As 
thee latter alternative has a much deeper impact on the marketing of works in the 
digitall  world, a library-administered system must be preferred1163 To extend 
generall  personal use privileges to the digital environment would militate against the 
principlee that the least harmful means must be chosen. Consequently, it would 
unreasonablyy prejudice the author's legitimate economic interests. 

AA prominent feature in evaluating the intensity of the prejudice caused by a 
limitationn is the payment of equitable remuneration. The three-step test allows 
compulsoryy licensing in the framework of the third criterion.1164 Before considering 
thee practical consequences of this feature, it is to be noted that the payment of 
equitablee remuneration must be separated from the principle that the least harmful 
meanss is to be chosen. Otherwise, a limitation could only be imposed on author's 
rightss if it is accompanied by the payment of monetary reward. Obviously, the 
adoptionn of a limitation A without providing for equitable remuneration always 
doess more harm than the adoption of exactly the same limitation A accompanied by 
thee obligation to pay equitable remuneration. The introduction of a limitation 
withoutt providing for equitable remuneration can hardly ever be qualified as a less 
restrictivee alternative when compared with the introduction of the same limitation 
linkedd with the obligation to pay equitable remuneration. 

Thee three-step test, however, has always been understood to offer the possibility 
off  setting limits to exclusive rights without remunerating the authors. At the 1967 
Stockholmm Conference, the following statement was made in the general report: 

'Iff  [the photocopying] implies a rather large number of copies for use in 
industriall  undertakings, it may not unreasonably prejudice the legitimate 
interestss of the author, provided that, according to national legislation, an 
equitablee remuneration is paid. If a small number of copies is made, 
photocopyingg may be permitted without payment* particularly for individual 
orr scientific use.'1165 

Cf.. subsections 4.5.5.1 and 4.5.5.2. 
Thee Hbrary-administered system has the advantage that users can be individualised and personal 
usess can be restricted. Cf. subsection 4.5.5.2. 
Cf.. subsections 3.1.2,3.13.1,3.3.1,4.3.2 and 4.33. 
Seee Report on the Work of Main Committee I, Records 1967,1145-1146 (emphasis added). 

237 7 



CHAFIER 4 4 

Inn the framework of the prohibition of an unreasonable prejudice to the author's 
legitimatee interests, two different outcomes are therefore possible. National 
legislationn may be obliged to provide for the payment of equitable remuneration. 
However,, certain uses can be permitted without payment. The principle that the 
leastt harmful means is to be chosen must therefore not be misused to divest national 
legislationn of the latter possibility. The groundwork laid for the application of the 
uiree-stepp test at the Stockholm Conference precludes this result 

Ass to the payment of equitable remuneration in the context of the three-step test, 
twoo questions are pending. Firstly, it must be clarified what equitable remuneration 
meanss precisely. Secondly, it must be determined in which cases the payment of 
equitablee remuneration is necessary and in which it is not. With regard to the first 
question,, it must be pointed out that the field of equitable remuneration, at the 
internationall  level, is more or less virgin territory. Commenting on article 13(1) BC, 
Ricketsonn takes the view that the expression 'equitable remuneration' must 
essentiallyy mean that 

'thee author is to receive, for the compulsory use of his work, an equivalent 
remunerationn to that which he would have received if he were free to 
authorisee the use in the absence of a compulsory licensing provision'.1166 

Hee admits, however, that 'no guidance as to the meaning of the expression 
"equitablee remuneration" is to be found in the Convention'.1167 Ricketson's 
somewhatt idealistic position makes sense and appears desirable. However, it hardly 
portrayss reality adequately - least of all within the realm of the three-step test As 
cann be seen from the passage quoted above, the payment of equitable remuneration 
wass mentioned in the general report of the Stockholm Conference in connection 
withh the internal use of copyrighted material in industrial undertakings. This 
examplee can be traced back to German legislation that entered into force on the eve 
off  the 1967 Stockholm Conference.1168 The 1965 Copyright Act of the FRG obliged 
enterprises,, making copies for internal use, to remunerate the authors adequately. 
Thee precursor of this solution was a prior agreement reached in the FRG ensuring 
thatt a lump sum for photomechanical reproductions made in industrial undertakings 
iss paid.1169 The model underlying the example given in the general report of the 
Stockholmm Conference, tiros, bears scant resemblance to Ricketson's shining ideal. 

Evenn worse, the fact must be faced that the 'equivalent remuneration to that 
whichh [an author] would have received if he were free to authorise the use in the 
absencee of a compulsory licensing provision'1170 can hardly ever be ascertained in 
thee field of personal and internal use of copyrighted material - at least in the 

Seee Ricketson 1987, 520. 
Seee Ricketson 1987, 520. Cf. Ficsor 2002a, 275, who draws very similar conclusions. 
Seee subsection 3.1.3.1. 
Seee subsection 3.1.3.1. Cf. van Lingen 1969,1067-1069; Ulmer 1965,30; Hubmann 1966, 158. 
Seee Ricketson 1987,520. 
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analoguee environment Market failure prevents authors from developing 
correspondingg markets. The ordinary retail price of the copied work may serve as 
ann indicator of what the author might have received.1171 However, in the past, 
nationall  legislation did not vest authors with a monetary reward for personal or 
internall  copying that could be suspected of coming close to this (presumably high) 
sum.. The income accruing from levy systems that had already been established at 
thee time of the Stockholm Conference in the FRG and were maintained after the 
three-stepp test had been adopted,1172 for instance, can hardly be qualified even as a 
palee reflection of the profit an author freely authorising the use of his work could 
derive.11733 Against this backdrop, the view that equitable remuneration amounts to 
thee price a free author would have agreed upon can hardly be endorsed in the 
contextt of the three-step test. The reference to equitable remuneration in the general 
reportt of the Stockholm Conference rather points towards the payment of a lump 
sum. . 

Thiss result foreshadows the response to the second question. No clear boundary 
linee can be drawn between those cases in which equitable remuneration must be 
paidd and others where this is unnecessary. Instead, it is to be concluded that the 
conceptt of equitable remuneration underlying the three-step test is a fluid transition 
fromm a state where no remuneration has to be paid to cases necessitating the 
paymentt of the price a free author would have received. It must be borne in mind 
thatt the payment of equitable remuneration serves as a means for avoiding that the 
prejudicee inevitably resulting from a copyright limitation reaches an unreasonable 
level.11744 In general, it can therefore be enunciated that equitable remuneration must 
bee paid insofar as the limitation in question does not keep within reasonable limits. 
Iff  the threshold of a reasonable prejudice is merely overstepped slightly, a relatively 
loww sum is sufficient. If not, a higher monetary reward is required that appears fair 
andd just under the given circumstances. The following examples can be given: 

Inn respect of objectionable uses like parody, it has been concluded in the 
previouss subsection that an author's economic interest is illegitimate. What remains 
aree the legitimate moral interests at stake. This concern must be taken seriously. 
Parodyy depends on the use of portions of the original work in a modified, or even 
disfiguredd way. Hence, it necessarily encroaches upon the moral integrity right.1175 

Nonetheless,, it cannot so readily be considered as a case in which an unreasonable 
prejudicee is caused. Strong freedom of expression values underlie the use of a 
copyrightedd work for the purpose of parody.1176 At the core of this way of using a 

However,, cf. Schricker 2002, 739-743, criticising the rule that 10% of sales is to be regarded as an 
equitablee remuneration. 
Seee subsection 3.1.3.1. 
Cf.. the TLB-decision of the German Federal Court of Justice, Juristenzeitung 1999, 1005, that has 
beenn discussed in subsection 4.5.5.2. Cf. Kirchhof 1988,51 and 54; Schack 1999,1008. 
Cf.. in particular subsections 3.1.2,3.3.1,4.3.2 and 4.3.3. 
Seee articles 9(1), 12and6W.s(l)BC. Cf. in respect of the latter provision Ricketson 1987,468. 
Seee subsection 2.2.1. 
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workk lies a commentary having a critical bearing on the substance or style of the 
original.. Objectionable uses of this kind play a decisive role in intellectual debate. 
Theyy promote cultural diversity.1177 Considerations of intergenerational equity 
furtherr strengthen this line of argument. To express himself artistically, the parodist 
dependss on die imitation of the characteristic features of the original in such a way 
ass to make them appear ridiculous.1178 The appreciation of freedom of expression 
andd the aim to ensure a controversial intellectual debate necessitate that users, 
parodyingg and thereby criticising a work, can work free from influence of the 
author.. By and large, the harm to author's moral interests is thus outweighed and no 
unreasonablee prejudice arises. The following guidelines given in the US Supreme 
Court'ss decision Campbell v. Acuff, however, must be observed: 

'Iff  [...] the commentary has no critical bearing on the substance or style of the 
originall  composition, which the alleged infringer merely uses to get attention 
orr to avoid die drudgery in working up something fresh', Justice Souter who 
deliveredd the opinion of the Court explained, 'the claim to fairness in 
borrowingg from another's work diminishes accordingly (if it does not 
vanish)...'1179 9 

Examiningg the legitimacy of an author's interests, die inclusion of passages of a 
workk in a schoolbook has been discussed in die previous subsection as well. It was 
concludedd that the author's interest in exploiting this kind of use is legitimate, and 
thatt it appears advisable to provide for the payment of equitable remuneration. 
Furtherr guidelines can be given in the present context. In general, die exemption of 
aa work's use for teaching is a reaction to the social and cultural concern for 
appropriatee education. Particularly in developing countries, the importance of 
breathingg space serving educational ends, also for increasing the general acceptance 
off  copyright protection, can hardly be underestimated.1180 Furthermore, an aspect of 
intergenerationall  equity can be made visible in tiiis context. Someone learning of 
alreadyy existing works in educational institutions may be induced to discover and 
developp his own creative potential.1181 As limitations for educational purposes, like 
diee schoolbook privilege, thus serve social and cultural concerns of paramount 
importancee and have a share in the promotion of intergenerational equity, the 
remunerationn need not amount to die profit an autiior freely authorising tile 
inclusionn of a work could derive. By contrast, the payment of a moderate sum 
appearss sufficient Moreover, die author's remaining moral interests must be taken 
intoo account 

Cf.. subsections 2.1.3 and 2.2.1. 
Cf.. section 2.3. See Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569 (1994), IIC. 
Seee Campbell v. Acuff, ibid., n A. 
Seee subsection 2.1.2 and the introductory remarks made in section 2.2. 
Cf.. subsection 2.3. 
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Finally,, the library system for strictly personal use which has been envisaged 
abovee can be revisited.1182 From the perspective of intergenerational equity, it has 
beenn posited in this context that it is advisable to replace general personal use 
privilegess in the digital environment with a refined library framework specifically 
aimingg at permitting those uses that are not unlikely to contribute sooner or later to 
thee creation of a new work. Libraries would then be permitted to make copyrighted 
materiall  available online. A similar solution might be espoused with regard to other 
indispensablee benefits evolving from strictly personal use privileges. Besides the 
promotionn of intergenerational equity, they serve the dissemination of information 
andd the enhancement of democracy.1183 A library-administered system for personal 
use,, thus, rests on a firm justificatory underpinning. 

Inn its TTB-Hannover-decision, which has already been discussed above,1184 the 
Germann Federal Court of Justice, on the other hand, unequivocally pointed towards 
thee threat posed by digital library services. It emphasised that the library practice of 
dispatchingg copies which was challenged in the decision has a tendency to come 
closee to a publisher's activity.1185 Against this backdrop, it was stressed above that 
thee circle of beneficiaries profiting from the envisioned digital library service must 
bee narrowly drawn and that, in addition, certain restrictions on the use, for instance 
ass to the number of downloads, may be apposite. To avoid an unreasonable 
prejudice,, it is to be added here that equitable remuneration must be paid.1186 The 
summ need not come up to the price an author freely authorising the use would agree 
upon.. On account of the particular importance of the objectives underlying the 
envisionedd library system, it may be lesser. Nonetheless, a fairly high remuneration 
seemss appropriate to avoid an unreasonable prejudice. 

4.6.55 Tïff i IMPAC T ON IlOEIWATTONAIXYRECCKjNISEDlJMrrATION S 

AA final comment on the relationship between the three-step test and special 
provisionss of the Berne Convention permitting limitations is to be made here. 
Articlee 13 TRTPs, when applied to limitations already complying with special 
provisionss of the Berne Convention, and article 10(2) WCT fulfi l the function of 
additionall  safeguards.1187 However, it has already been emphasised that the three-
stepp test is prevented from realising its full regulatory potential in this connection. 
Att the 19% WTPO Diplomatic Conference, it was understood that article 10(2) 
WCTT 'neither reduces nor extends the scope of applicability of the limitations and 

Cf.. subsection 4.5.5.2. 
Cf.. subsections 2.2.2 and 2.2.4. 
Seee subsection 4.5.5.2. 
Seee BGH ƒuristenzeitung 1999,1004; Krikk e 2000,163. Cf. subsection 4.5.5.2. 
Thiss conclusion was also drawn by die Court See subsection 4.5.5.2. 
Cf.. subsection 4.2.2. 
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exceptionss permitted by the Berne Convention.'1188 It has been shown that this 
statementt renders the additional safeguard function powerless in the context of 
criteriaa 1 and 2.1189 As to the prohibition of an unreasonable prejudice to the 
author'ss legitimate interests, the same conclusion need not be drawn. Certain 
provisionss of the Berne Convention offer the possibility of consulting the three-step 
testt in order to clarify their meaning. The wording of these provisions opens a 
loopholee for lending weight to the third criterion of the three-step test. They may be 
concretisedd with an eye to the proportionality test described above. Three groups of 
provisionss of the Berne Convention can be distinguished. 

Thee first one is formed by limitations referring to compatibility with 'fair 
practice'.. Article 10(1) BC, for instance, permits the making of quotations from a 
workk which has already been lawfully made available to the public, provided that 
thee use is 'compatible with fair practice, and their extent does not exceed that 
justifiedd by the purpose...' Similarly, article 10(2) BC allows 'the utilisation, to the 
extentt justified by the purpose, of literary or artistic works by way of illustrations in 
publications,, broadcasts or sound or visual recordings for teaching, provided such 
utilisationn is compatible with fair practice'. To determine whether or not a national 
limitationn based on these provisions really is compatible with fair practice and 
justifiedd by the underlying purpose, it is advisable to employ the described 
proportionalityy test When the interests of the author that can be deemed legitimate 
underr the given circumstances are not unreasonably prejudiced, the limitation in 
questionn complies with fair practice and is justified by the underlying purpose. 
Quotationss and the inclusion of passages of a work in a schoolbook have been 
discussedd by way of example in the previous subsection 4.6.4. 

Thee second group is formed by provisions of the Berne Convention that permit 
thee use of a work 'to the extent justified by the informatory purpose'. This formula 
cann for instance be found in article 2bis(2) BC that allows national legislation to 
determinee the conditions under which publicly delivered lectures, addresses and 
similarr works may be reproduced by the press, broadcast or communicated to the 
publicc 'when such use is justified by the informatory purpose'. By the same token, 
articlee IQbisQ) BC permits the inclusion of copyrighted material in a report on 
currentt events 'to the extent justified by the informatory purpose'. The two steps of 
thee proportionality test described above provide guidance for deciding whether or 
nott the informatory purpose underlying a corresponding limitation justifies the 
detrimentt to the author. If no unreasonable prejudice comes to the fore, the question 
cann be answered in the affirmative. 

Thee third group is formed by the implied limitations accepted by the members of 
thee Berne Union. For instance, the task of delineating the so-called 'minor 

Seee WIPO Doc. CRNR/DC/96, agreed statement concerning article 10 WCT. Cf. subsections 3.3.2, 
4.2.22 and 4.4 J. 
Cf.. subsections 4.4.3. and 4.5.4. 
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reservationss doctrine*1190 more precisely has been explicitly assigned to the three-
stepp test. In the preparatory work for the 1996 WTPO Diplomatic Conference, it was 
stated: : 

'Itt bears mention that [the proposed three-step test] is not intended to prevent 
Contractingg Parties from applying limitations and exceptions traditionally 
consideredd acceptable under the Berne Convention. It is, however, clear that 
nott all limitations currently included in the various national legislations would 
correspondd to the conditions now being proposed. In the digital environment, 
formallyy "minor reservations" may in reality undermine important aspects of 
protection.. Even minor reservations must be considered using sense and 
reason.'*1191 1 

Thee proportionality test can serve in this context as a means to scrutinise 
traditionall  'minor reservations' thoroughly. Insofar as digital technology deepens 
thee impact of these limitations on the author's legitimate interests, the 
proportionalityy may bring to light that it is indispensable to provide for the payment 
off  equitable remuneration to avoid an emerging unreasonable prejudice. A further 
impliedd exemption concerns the translation right recognised in article 8 BC. At the 
19677 Stockholm Conference, 

I tt was generally agreed that Articles 2Z>w(2), 9(2), 10(1) and (2), and I0bis(l) 
andd 2, virtually imply the possibility of using the work not only in the original 
formm but also in translation, subject to the same conditions, in particular that 
thee use is in conformity with f air practice...'1192 

Thee reference to 'fair practice' once again offers the possibility of having 
recoursee to the proportionality test inhering in the three-step test to trace the 
conceptuall  contours of this implied limitation more precisely. 

4.6.66 THE SYSTEM OF THE THREE CRITERIA REVISITED 

AA final overview of the regulatory framework embodied in the three-step test can be 
givenn when shedding light of the principle of proportionality not only on the 
prohibitionn of an unreasonable prejudice to the author's legitimate interests but also 
onn the two preceding criteria. When viewed through the prism of proportionality, 
theyy appear as instruments for sorting out cases of evident disproportionality. In 
retrospect,, it can therefore be confirmed that they pave the way for the final 
balancingg of interests in the context of the third criterion: 

Seee subsection 3.1.1. 
Seee die basic proposal for  substantive provisions of the later  WCT, WIPO Doc. CRNR/DC/4, § 
12.08. . 
Seee the Report on the Work of Main Committee L Records 1967, 1165 (emphasis added). Cf. the 
explanationss given by Desbois/Francon/Kerever  1976,207-209; Ricketson 1987,537-542. 
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FigureFigure I. Overview of the Regulatory Framework 
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Thee Three-Step Test in the European 
Copyrightt Directive 

Inn EC law, the three-step test has become widespread. In Council Directive 91/ 
250/EECC of 14 May 1991 on the legal protection of computer programs, substantial 
partss of the three-step test were already reflected in article 6(3). Seeking to bring the 
provisionss on decompilation of computer programs into line with the Berne 
Convention,, article 6(3) ensures that the given rules 

'mayy not be interpreted in such a way as to allow its application to be used in 
aa manner which unreasonably prejudices the right holder's legitimate interests 
orr conflicts with a normal exploitation of the computer program'. 

AA corresponding formulation has been embodied in article 6(3) of the European 
Parliamentt and Council Directive 96/9/EC of 11 March 1996 on the legal protection 
off  databases.1193 In Directive 2001/29/EC of 22 May 2001 on the harmonisation of 
certainn aspects of copyright and related rights in the information society 
(hereinafterr Copyright Directive or CD), the European Parliament and the Council 
continuedd to intersperse European legislation with the three-step test Article 5(5) 
CDD draws heavily from the formulation used in international law. Limitations 

'shalll  only be applied in certain special cases which do not conflict with a 
normall  exploitation of the work or other subject-matter and do not 
unreasonablyy prejudice the legitimate interests of the rightholder'. 

Articlee 11(1) CD, moreover, incorporates a nearly identical1194 formulation into 
Councill  Directive 92/100/EEC of 19 November 1992 on rental right and lending 
rightt and on certain rights related to copyright in the field of intellectual property. 
Thee latter Directive did not yet contain the three-step test Therefore, EC legislation 
inn the field of copyright law embraces the three-step test as a regulatory instrument 
Itss utilisation in the Copyright Directive is of particular interest In this context, the 
taskk is assigned to the three-step test to control the optional adoption of 21 
permissiblee exemptions by EU member states, for which the Directive provides in 
articlee 5.1195 

Cf.. Walter, in: Walter  2001,1063-1064, § 95. 
Insteadd of 'a normal exploitation of the work or  other  subject-matter', die amendment to Directive 
92/100/EECC speaks of 'a normal exploitation of the subject-matter'. 
Cf.. Walter, in: Walter  2001,1063. 
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Inn the following sections, the clarification of the functioning of the three-step test 
andd the interpretation of its abstract criteria in the previous chapter 4 form the basis 
forr assessing and explaining the application of the three-step test in the Copyright 
Directive.. To lay groundwork for this analysis, the contextual background to article 
5(5)) CD will be explained in section 5.1. Afterwards, in section 5.2, the function 
assignedd to the three-step test in this context will be analysed. The impact on the 
limitationss permitted by the Directive will be examined in section 5.3. Finally, the 
questionn of who is addressed by article 5(5) CD - the national legislators or the 
courtss - will be begged in section 5.4. 

5.11 The Contextual Background 

Thee following examination of the contextual background to article 5(5) CD seeks to 
yieldd a better understanding of the objectives underlying the inclusion of the three-
stepp test in the Copyright Directive and the role it plays therein. To achieve these 
goals,, the drafting history of article 5(5) CD will first be recapitulated in subsection 
5.1.1.. Subsequently, the framework set out for limitations in article 5 CD will be 
describedd in subsection 5.1.2. The final subsection 5.1.3 devotes attention to the 
objectivess underlying the Directive. They are to be borne in mind when applying 
thee three-step test 

5.1.11 THE DRAFTING HISTORY OF ARTICLE 5(5) CD 

Thee incorporation of the three-step test into the Copyright Directive can be traced 
backk to the Green Paper 'Copyright and Related Rights in the Information Society' 
off  July 19,1995.1196 On the basis of preparatory work undertaken since the mid-90s, 
thee European Commission presented this document to pave the way for further 
debatess on problem areas.1197 In the context of the right of reproduction, the 
Commissionn critically noted that the three-step test of article 9(2) BC 'considerably 
limitss the effectiveness of the reproduction right'.1198 It maintained that the test led 
too 'very different arrangements in respect of reprography and private copying'.1199 

Againstt this background, the need for harmonisation was underlined. 
Basedd on the consultations resulting from the Green Paper, the Commission 

tabledd a follow-up document on November 20, 1996.1200 Irrespective of the critical 
commentss on article 9(2) BC made in the preceding Green Paper, the three-step test 
iss embraced in this context as a guiding principle. The Commission emphasises that 
'aa number of parties suggest the general "economic prejudice" clause in Article 9§2 

Doc.COM(95)382finaL L 
Cf.. v. Lewinski, in: Walter 2001,1019-1021. 
Seee EU Commission 1995, Doc. COM(95) 382 final, 50. 
Seee EU Commission 1995, Doc. COM(95) 382 final, 51. 
Doc.. COM(96) 586 final. 
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off  the Beme Convention as a point of reference'.1201 This statement heralds a right 
holder-centricc view seeking to employ the test, understood as an 'economic 
prejudice'' test, in favour of the right holders.1202 

Thee further development in the EU was overshadowed by the adoption of the 
twoo WIPO 'Internet' Treaties underscoring the particular importance of the three-
stepp test.1203 Due account had to be taken of this development in the EU which itself 
becamee one of the contracting parties.1204 In its proposal for a European Parliament 
andd Council Directive on the harmonisation of certain aspects of copyright and 
relatedd in the information society of December 10, 1997,1205 the European 
Commissionn sought to meet this requirement without losing sight of the 
aforementionedd prior consultations and initiatives. The proposal itself is declared to 
bee 'closely linked to, if not based upon, international developments'.1206 In this 
framework,, however, the potential threat to the functioning of the internal market 
posedd by limitations is emphasised: 

'Withoutt adequate harmonization of these exceptions, as well as of the 
conditionss of their application, Member States might continue to apply a large 
numberr of rather different limitations and exceptions to these rights and, 
consequently,, apply these rights in different forms.'1207 

Inn this context, the three-step test is perceived as a guiding principle but not as an 
effectivee means for avoiding the fragmentation of the internal market As regards 
articless 10 WCT and 16 WPPT, it is stated that, 

'unlesss interpreted in the light of the acquis communautaire, these new 
internationall  obligations might lead to divergent interpretations between 
Memberr States and the risk of obstacles to trade within the Community, 
notablyy in on-demand services containing protected material.'1208 

Hence,, it was deemed necessary to shift the three-step test of international 
copyrightt law into line with the acquis communautaire, primarily formed by the 
Computerr Programs Directive and the Database Directive,1209 to pave the way for a 
smoothlyy functioning internal market. The regulatory framework resulting from this 
conceptionn was given the following shape: in paragraphs 1, 2 and 3 of article 5 of 

12011 See EU Commission 19%, Doc. COM(96) 586 final, 11-12. 
1202 2 

Cf.. Heide 1999,107. 
12033 Cf. subsection 33.2. 
1204 4 

1205 5 

12044 Cf. v. Lewinski, in: Walter 2001,1027. 
Doc.. COM(97) 628 final - 97/0359 (COD). 

12066 See the Explanatory Memorandum, Doc. COM(97) 628 final - 97/0359 (COD), 3. 
12077 See the Explanatory Memorandum, Doc. COM(97) 628 final - 97/0359 (COD), 35. 
12088 See the Explanatory Memorandum, Doc. COM(97) 628 final - 97/0359 (COD), 35-36. 
12099 See Council Directive 91/250/EEC of 14 May 1991 on me legal protection of computer programs 

andd the European Parliament and Council Directive 96/9/EC of 11 March 1996 on the legal 
protectionn of databases. 
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thee proposed Directive, an exhaustive list of permitted limitations was set out. The 
firstfirst of these limitations, concerning temporary acts of reproduction, is mandatory. 
Thee following limitations, however, are optional. Article 5(4), finally, clarifies that 
thee permitted limitations 

'shalll  only be applied to certain specific cases and shall not be interpreted in 
suchh a way as to allow their application to be used in a manner which 
unreasonablyy prejudices the rightholders' legitimate interests or conflicts with 
thee normal exploitation of their works or other subject matter'. 

Thee initial proposal for the later Copyright Directive, thus, referred to 'certain 
specificc cases' instead of using the expression 'certain special cases' that would 
havee corresponded to international copyright law. The order of the two following 
conditions,, moreover, is reversed - a further departure from the international 
framework.. Instead of prohibiting a conflict with a normal exploitation of the work, 
aa conflict with the normal exploitation is forbidden. The reference point for the 
applicationn of the two conditions delimiting the basic rule that limitations must be 
certainn special/specific cases, in addition, is a limitation's interpretation. This latter 
featuree is in line with article 6(3) of the Computer Programs Directive and article 
6(3)) of the Database Directive.1210 It corresponds to the acquis communautaire. 
Whetherr it would really have contributed to a more effective application of the 
three-stepp test, as intended pursuant to the explanatory memorandum,1211 appears 
questionable.1212 2 

Besidess the inappropriate treatment of the three-step test, the conception of the 
proposall  as such is also questionable. Obviously, the fundamental problem which 
arosee in respect of limitations was the wide variety of limitations to bee found in the 
EUU member states.1213 Against this backdrop, the task of effective harmonisation 
cann hardly ever be accomplished.1214 It is foreseeable that each member state will 
seekk to safeguard its domestic system of limitations.1215 The drafters of the three-
stepp test had to face a similar situation. To escape from the dilemma, recourse was 
hadd to an abstract formula, now constituting the three-step test.1216 

Thee text of these provisions has already been quoted See the introduction above. 
11 See the Explanatory Memorandum, Doc. COM(97) 628 final - 97/0359 (COD), 35-36. 
22 Cf. Heide 1999,107-109. 

Thee European Commission ascertained more than 130 limitations. Cf. Hoeren 2000, 517; 
Bayreutherr  2001,829. The final article 5 CD still mirror s the wide array of limitation s by providing 
forr  21 different limitations. However, even a list of this size seems to be incapable of covering all 
instancess in which a limitatio n might be appropriate. Cf. Flechsig 2002,13; Schippan 2001,125. 
Nott  surprisingly, the solution which has been found and laid down in article 5 of the Copyright 
Directivee is harshly criticised. Cf. Hart 1998, 169-170; Hugenholtz 2000c, 501; Visser  2001, 9; 
Schippann 2001, 128; Bayreutiier  2001, 829. Reinbothe 2002, 46, by contrast, takes the view that 
articl ee 5 of the Directive is capable of bringing about a remarkable degree of harmonisation. 

55 Cf. Bayreuther  2001, 829. Against this backdrop, Hoeren 2000, 516, referred to limitation s as 
'sakrosanktee Orte nationaler  Heiligtümer' . 

66 See Doc. S/l, Records 1967,113. Cf. subsection 3.1.2 and Ricketson 1987,479. 
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Thee experiences in the field of the three-step test suggest that the best way of 
solvingg the problem of harmonising limitations on the European level would have 
beenn to employ a flexible, abstract formula.1217 To limit the great latitude which an 
openn formula may possibly allow national legislation, the latter could have been 
complementedd by a small number of mandatory exemptions. Furthermore, as the 
three-stepp test, by virtue of the provisions set out in international copyright law, 
exertss control over all of these limitation anyway, a formula could have been 
devisedd which leans on the three-step test without merely repeating its wording. 
Insteadd of the expression 'certain special cases*, socially valuable ends which EU 
memberr states may pursue could have been enumerated explicitly.1218 The 
prohibitionn of a conflict with a normal exploitation of the work could have been 
alignedd with die goal of ensuring the functioning of the internal market. Finally, the 
proportionalityy test embodied in the last criterion of the three-step test could have 
beenn adapted to the principle of proportionality, as applied in EC law.1219 

Apparently,, it was felt in the course of the further development that a flexible 
formulaa might indeed be an appropriate solution. When the Commission's proposal 
forr the later Copyright Directive was submitted to die European Parliament, the 
notionn of an open-ended norm modelled on the US fair use doctrine influenced the 
deliberations.12200 However, these proposals were incapable of making their way to 
diee later Copyright Directive. The Commission's amended proposal for a European 
Parliamentt and Council Directive on the harmonisation of certain aspects of 
copyrightt and related rights in the information society of May 21,19991221 followed 
inn die footsteps of the original proposal. The three-step test is maintained in article 
5(4)) with exactly die same language already used in die previous draft 

Itt was not until die negotiations in die Council Working Group began that die 
initiall  concept underwent substantial changes. The moment die member states 
influencedd die drafting process, however, it proved to be inappropriate tibat die 
Europeann Commission had developed an exhaustive list of permissible 
exemptions.12222 The member states insisted on die maintenance of die majority of 
limitationss existing in their national laws. They de facto reduced die concept of an 

Cf.. Hugenholtz 2000c, 501; Dieier  2002a, 28. 
Cf.. subsection 4.4.2.3. An approach which points in this direction can be found in recital 34 of die 
Copyrightt  Directive where educational and scientific purposes, the benefit of public institutions 
suchh as librarie s and archives, news reporting, quotations, privileges for  people with disabilities, 
publicc security and administrative and judicial purposes are mentioned as laudable objectives. 
Cf.. Emmerich-Fritsche 2000,198-224. 
Seee Draft Opinion for  the Committee on Legal Affair s and Citizen's Rights on the proposal for  a 
Europeann Parliament and Council Directive on the harmonization of certain aspects of copyright and 
relatedd rights in die Informatio n Society of die Committee on Economic and Monetary Affair s and 
Industria ll  Policy (Draftsman: Brian Cassidy), dated 3 June 1998, 4-5, and of die Committee on die 
Environment,, Public Healm and Consumer Protection (Draftsman: Philli p Whitehead), dated 3 July 
1998,, 8-9. 
Doc.. COM(1999) 250 final - 97/0359 (COD). 
Cf.. Hugenholtz 2000c, 500. 
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exhaustiveexhaustive list of permissible limitations to absurdity. This shortcoming clearly 
comescomes to the fore when the light of the harmonisation objective is shed on the final 
outcome.12233 The European Parliament and Council Directive 2001/29/EC on the 
harmonisationn of certain aspects of copyright and related rights in the information 
societyy of 22 May 2001 gives approval to no fewer than 21 permissible limitations, 
200 of which are optional. That existing differences really wil l be levelled out on this 
basiss is nothing but a vague hope.1224 

However,, the negotiations of the Council Working Group had a beneficial effect 
onn the incorporation of the three-step test In the course of the deliberations of 
Marchh 13 and 14, 2000, the UK proposed to bring article 5(4) into line with the 
internationall  three-step test, as laid down in the WCT and TRTPs.1225 The delegates 
off  numerous other member states favoured this proposal. Accordingly, the initial 
plann to follow the acquis communautaire was abandoned. The three-step test of the 
finall  Copyright Directive - set out in article 5(5) - in consequence, does not deviate 
fromm the wording used in international provisions. It refers to 'certain special cases' 
insteadd of 'certain specific cases' as well as to a 'conflict with a normal 
exploitation'' instead of a 'conflict with the normal exploitation'. Moreover, the 
drafterss of article 5(5) CD refrained from choosing the interpretation of a limitation 
ass point of departure for the test's application. 

5.1.22 THE FRAMEWORK SET OUT FOR LIMITATION S 

Articlee 5 CD contains an exhaustive list of exceptions and limitations which, 
pursuantt to recital 32, not only 'takes due account of the different legal traditions in 
Memberr States' but also, purportedly, aims to 'ensure a functioning internal 
market'.. That the extensive enumeration is not necessarily conducive to realising 
thee latter objective can already be gathered from the further requirement that the 
memberr states are obliged to 'arrive at a coherent application of these exceptions 
andd limitations'.1226 

Thee system of the enumeration is oriented by the exclusive rights recognised in 
thee Directive. Article 5(1) concerns the reproduction right provided for in article 2. 
Itt allows temporary acts of reproduction, which are of a transient or incidental 
naturee and form an integral and essential part of a technological process. Only two 
purposess may be enabled by die reproduction: a transmission in a network between 
thirdd parties by an intermediary, or a lawful use. Moreover, the reproduction must 
bee deprived of any independent economic significance.1227 This provision is of 

Cf.. Hugenholtz 2000c, 500-501. 
Cf.. Desurmont 2001, 13-15: 'Au total, on ne peut exclure que la Directive du 22 mai 2001 ait un 
effett déstabilisateur sur le niveau de protection reconnu aux créateurs dans les États membres de la 
Communauté.' ' 
Cf.. sections 3.2 and 3.3. 
Seee recital 32 of the Copyright Directive. 
Forr a detailed discussion of this provision, see Hugenholtz 2000b, 482-493 and 2001,5-7. 
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particularr importance because it is the only mandatory limitation. In the field of 
temporaryy reproductions, such as browsing and caching, harmonisation, thus, really 
doess take place.1228 

Besidess this mandatory exemption, article 5(2) CD contains five optional 
limitationss which also concern the right of reproduction. The first of these 
provisionss brings the technical circumstances of the privileged reproduction into 
focus:: a copy of a work may be made on paper or any similar medium using any 
kindd of photographic technique or other processes having similar effects. Electronic 
meanss of reproduction are barred.1229 Correspondingly, article 5(2)(a) is often 
characterisedd as 'reprography exemption'.1230 Article 5(2)(b) privileges non-
commerciall  private use.1231 From the third case enumerated in article 5(2), publicly 
accessiblee libraries, educational establishments or museums, as well as archives can 
profit.. In this connection, the Directive does not delineate the particulars of the 
envisionedd privileged use. Article 5(2)(c) simply refers to 'specific acts of 
reproductionn [...], which are not for direct or indirect economic or commercial 
advantage'.12322 That on-line delivery should not be covered by the exemption, 
however,, is clarified in recital 40. Furthermore, article 5(2)(d) contains a limitation 
concerningg ephemeral recordings of works which is aligned with article llbis(3) 
BC.12333 Ultimately, reproductions of broadcasts made by social institutions, such as 
hospitalss and prisons, are exempted from die right of reproduction by virtue of 
articlee 5(2)(e). An important feature of some of these limitations, namely of die 
reprographyy exemption, the private use privilege, and the limitation for social 
institutions,, is Üiat the right holders shall receive 'fair compensation'. 

Articlee 5(3) CD imposes various limitations not only on the right of 
reproduction,, as set out in article 2, but also on the right of communication to the 
public,, recognised in article 3.1234 The free utilisation of a work is allowed in article 
5(3)(a)) 'for the sole purpose of illustration for teaching or scientific research'. 
Peoplee with a disability are the beneficiaries of article 5(3)(b). It allows, to the 
extentt required by die specific disability, uses which are directly related to the 
disabilityy and of a non-commercial nature.1235 The press privileges set out in article 
lObislObis BC reappear in article 5(3)(c). The subsequent article 5(3)(d) is also rooted in 

1228 8 

Cf.. Dreier 2002a, 33. That article 5(1), in particular, aims at privileging browsing and caching can 
bee inferred from recital 33 of the Copyright Directive. 
Cf.. Visser 2001,9. 
Cf.. Reinbothe 2001,73 
Cf.. Hoeren 2000,519. 

12299 Cf. Visser 2001,9. 
12300 Cf. Reinbothe 2001,738; Bayreuther 2001,831; Hart 2002,59. 

1232 2 
Seee article 5(2Xc) of the Copyright Directive. Visser 2001, 11, emphasises the broad potential field 
off  application. Originally, it was planned to restrict this limitation to the purposes of archiving and 
preservingg copyrighted material. Cf. Reinbothe 2001,739. 

12333 Cf. Bayreuther 2001,834; Reinbothe 2001,739; Visser 2001,11. 
12344 Cf. the overview given by Reinbothe 2001, 739-740; Visser 2001, 11-15; Bayreuther 2001, 835-

837;; Flechsig 2002,10-13. 
12355 Cf. the examples discussed by Hart 2002,61. 

251 1 



CHAFTER5 5 

thee Beme Convention. It exempts the making of quotations. By contrast to the 
broaderr article 10(1) BC, however, quotations are only allowed 'for purposes such 
ass criticism or review'. In article 5(3)(e), allowance is made for public security 
concernss and the utilisation of works in connection with administrative, 
parliamentaryy or judicial proceedings. Article 5(3)(f), in line with article 2bis(l) and 
(2)) BC, devotes attention to the free use of 'political speeches as well as extracts of 
publicc lectures or similar works'. Among the following eight exemptions, a 
privilegee for religious celebrations or official celebrations organised by a public 
authorityy can be found,1236 as well as the exemption of uses for the purpose of 
'caricature,, parody or pastiche'.1237 Finally, article 5(3)(o) also permits 'use in 
certainn other cases of minor importance where exceptions or limitations already 
existt under national law'. This rule can only be applied if the currently exempted 
usee is analogue and, moreover, does not affect the free circulation of goods and 
servicess within the EU. Nonetheless, it further imperils die objective to harmonise 
effectivelyy the copyright laws of the member states.1238 Inevitably, it gives rise to 
thee question of why an enumeration of a limited number of mandatory limitations, 
complementedd by an abstract formula leaning on the three-step test, was not 
preferredd to a list of this length, comprising moreover the outlined open provision 
off  a general nature. 

Inn article 5(4) CD, the sphere of influence of the limitations on the right of 
reproduction,, set out in paragraphs 2 and 3 of article 5, is extended. The distribution 
rightright granted in article 4 is also subject to these exemptions: 

'Wheree the Member States may provide for an exception or limitation to the 
rightright of reproduction pursuant to paragraphs 2 and 3, they may provide 
similarlyy for an exception or limitation to the right of distribution as referred 
too in Article 4.' 

Thee right of distribution, however, shall only be exposed to the limitations on the 
reproductionn right 'to the extent justified by the purpose of the authorised act of 
reproduction'.12399 In this connection, Reinbothe noted that the distribution must be 
thee intended and permitted consequence of the exempted reproduction.1240 The last 
paragraphh of article 5 embodies the three-step test: 

'Thee exceptions and limitations provided for in paragraphs 1, 2, 3 and 4 shall 
onlyy be applied in certain special cases which do not conflict with a normal 
exploitationn of the work or other subject-matter and do not unreasonably 
prejudicee the legitimate interests of the rightholder.' 

Seee article 5(3Xg). The provision rests on the 'minor reservations doctrine'. Cf. subsection 3.1.1. 
Thiss limitation is laid down in article 5(3Xk) and leans on French copyright law. Cf. Visser 2001, 
14;; Bayreuther 2001, 836-837. 
Cf.. Hoeren 2000,519; Bayreuther 2001,837. 
Seee article 5(4) of the Copyright Directive. 
Cf.. Reinbothe 2001,740. 
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5.1.33 THE OBJECTIVES UNDERLYING THE DIRECTIVE 

Manyy provisions of the Copyright Directive draw heavily on the WTPO 'Internet' 
Treaties.12411 In particular, this is true for the right of communication to the public set 
outt in article 3,1242 and the protection of technological measures and rights-
managementt information in articles 6 and 7.1243 Moreover, recital 44 of the 
Directivee underscores the importance of international obligations with regard to 
limitations:: 'When applying the exceptions and limitations provided for in this 
Directive,, they should be exercised in accordance with international obligations.' 
Thee incorporation of the three-step test in article 5(5) CD, therefore, is also a tribute 
paidd to the WIPO 'Internet' Treaties.1244 

Onee of the objectives pursued with the adoption of the Copyright Directive, thus, 
iss to pave the way for the ratification of the WTPO Copyright Treaty and the WIPO 
Performancess and Phonograms Treaty by the European Community itself and its 
memberr states.1245 Compliance with new international obligations, however, does 
nott occupy centre stage in the Copyright Directive. Only recital 15 refers to the 
WTPOO 'Internet' Treaties and clarifies that 'this Directive also serves to implement 
aa number of new international obligations'. The adaptation of EC copyright law to 
thee standard reached on the international level is intertwined with the principal 
objectivee of the Directive to harmonise the laws of the member states on copyright 
andd related rights.1246 

Thee various facets of the intended harmonisation are described in depth in 
recitalss 1 to 14 of the Copyright Directive.1247 First of all, it is stressed that 
copyrightt and related rights play a decisive role with regard to the promotion of the 
developmentt of the information society in Europe.1248 It is feared that legislative 
differencess and uncertainties evolving from varying responses of the member states 
too the challenges of digital technology could thwart the establishment of a 
flourishingg internal market for intellectual products.1249 A harmonised legal 

Cf.. Desurmont 2001,5; Hoeren 2000, 516-517; Reinbothe 2001, 734; Schippan 2001,118. 
Inn accordance with article 8 WCT, the right  of communication to the public granted under  article 3 
CDD includes the making available to the public of a work in such a way that members of the public 
mayy access the work from a place and at a time individuall y chosen by mem. Cf. Flechsig 2002, 5; 
Heidee 2001,472; Bayieumer  2001, 828. 
Comparee these provisions with article 11 and 12 WCT as well as articles 18 and 19 WFPT. Cf. 
Koelmann 2001,16; Heide 2001,474; Reinbothe 2001,734. 
Cf.. Reinbothe 2001, 740; Bayreuther  2001, 839. The three-step test also plays a decisive role in 
thesee treaties. See article 10 WCT and article 16 WPPT. Cf. section 3.3 above. 
Cf.. Flechsig 1998, 140; v. Lewinski 1998a, 115; Reinbothe 2001, 734; Schippan 2001, 117; 
Desurmontt  2001, 5. The urgency and advantages of the ratificatio n of these treaties is emphasised 
byy Hugenholtz 2000c, 499. 
Seee recital 1. Cf. Hugenholtz 2000c, 499-500; Reinbothe 2001,734; Flechsig 2002,3. 
Seee for  an overview Hugenholtz 2001,4 and Flechsig 2002,3. 
Seee recital 2 of die Copyright Directive. 
Seee recital 6 of the Copyright Directive. 
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framework,framework, by contrast, is believed to foster substantial investment in creativity and 
innovation,, thereby leading to growth and increased competitiveness of European 
industry.12500 The Directive, therefore, is not brought into line with the maxims of the 
civill  law tradition of copyright, focusing on the author and a work of art as 
materialisationn of his personality. First and foremost, it rests on utilitarian 
objectives.12511 The harmonisation of the laws of the member states on copyright and 
relatedd rights is pursued to establish an effective internal market.1252 

Inn respect of the conceptual contours of the Directive, it is clearly stated that 'any 
harmonisationn of copyright and related rights must take as a basis a high level of 
protection,, since such rights are crucial to intellectual creation'.1253 In this context, 
authorss and performers are addressed directly. Following once again a utilitarian 
linee of argument, the necessity of appropriate reward is emphasised, spurring them 
too continue their creative and artistic work. The Directive seeks to secure 
satisfactoryy returns on investment in creative works.1254 In this connection, it is 
pointedd out that 'the investment required to produce products such as phonograms, 
filmss or multimedia products, and services such as "on-demand" services, is 
considerable'.12555 The person of the individual author or performer, as creator of a 
workk of art or its interpreter is forced to the sidelines. Instead, the Directive seems 
too be concerned primarily with the well-being of the information industry.1256 Not 
surprisingly,, the field of moral rights protection is bypassed by succinctly 
suggestingg that moral rights should be exercised according to the legislation of the 
memberr states and the provisions set out in international copyright law.1257 It is 
statedd that 'moral rights remain outside the scope of this Directive'.1258 

Inn sum, two objectives consequently come to the fore. Firstly, the Copyright 
Directivee is intended to serve as a means for harmonising copyright law in the EU. 
Secondly,, copyright law shall be brought into line with international obligations, 
particularlyy those set forth in the WIPO 'Internet' Treaties. The latter objective is 
centrall  to the application of article 5(5) CD. As regards the aim to harmonise 
copyrightt law, the three-step test has only a limited potential. It is incapable of 
alteringg the fact that 20 of the 21 permissible limitations were declared optional. 
However,, it may encourage a coherent application of the enumerated limitations, as 
envisagedd in recital 32. 

1254 4 

12500 See recital 4 of the Copyright Directive. 
12511 Cf. in respect of copyright's traditions section 2.1 above. 
12522 See recital 1 of trie Copyright Directive. Cf. Dietz 1998, 440-441. 
12533 See recital 9 of the Copyright Directive. Cf. Schippan 2001,117; Desurmont 2001,7. 

Seee recital 10 of the Copyright Directive. 
12555 See recital 10 of the Copyright Directive. 
12566 Cf. Hugenholtz 2000c, 501, who points out that 'the Directive fails to protect authors or performers 

againstagainst publishers and producers imposing standard-form "all rights" (buy-out) contracts'. 
12577 See recital 18 of the Copyright Directive. 
12588 See recital 18 of the Copyright Directive. See the critique by Dietz 1998,440. 
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5.22 The Function of Articl e 5(5) CD 

Itt has already been indicated in die preceding subsections, that article 5(5) CD 
drawss heavily on die diree-step test of international copyright law. This can easily 
bee gathered from a comparison of article 5(5) CD witi i article 10(2) WCT: 

TableTable 1. Article 10(2) WCT and Article 5(5) CD 

ArticleArticle 10(2) WCT: Article 5(5) CD: 
'Contractingg Parties 'The exceptions and 

shall,, when applying die limitations provided for in 
BerneBerne Convention, paragraphs 1, 2, 2, 3 and 4 

confinee any limitations of or exceptions shall only be applied in 
too rights provided for dierein to 

certainn special cases certain special cases 
thatt do not conflict with which do not conflict with 
aa normal exploitation a normal exploitation 

off  the work of the work 
orr otiier subject-matter 

andd do not and do not 
unreasonablyy prejudice unreasonably prejudice 
diee legitimate interests die legitimate interests 

oftheautiior.'' of die rightholder.' 

Articlee 10(2) WCT controls die application of the Berne Convention. The 
limitationss allowed under die Convention are its field of application. When national 
legislationn adopts a limitation, it must first ensure compliance witi i die relevant 
provisionn of die Berne Convention permitting die limitation. Additionally, article 
10(2)) WCT comes into play. The tiiree criteria of die diree-step test must also be 
observed.. The following sequence illustrates tins modus operandi: 
(a)) imposition of a national limitation on an internationally recognised exclusive 

right; right; 
(b)) compliance witi i relevant special provisions of the Berne Convention; 
(c)) additional application of article 10(2) WCT.1259 

Similarly,, article 5(5) CD controls die application of the permissible limitations 
listedd in paragraphs 1, 2, 3 and 4 of article 5 CD. The limitations allowed under the 
Copyrightt Directive, thus, are its field of application. When national legislation 
adoptss a limitation, it must first ensure compliance with die relevant case on die list 
off  article 5 CD. Additionally, article 5(5) CD comes into play. The three criteria of 
diee three-step test must also be observed. A sequence identical with the one arising 
inn die context of article 10(2) WCT comes to the fore: 

12599 See subsection 4.2.2. 
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(a)) imposition of a national limitation on an exclusive right recognised in the 
Copyrightt Directive; 

(b)) compliance with a case listed in paragraph 1,2,3 or 4 of article 5 CD; 
(c)) additional application of article 5(5) CD. 

Thee close relationship between article 10(2) WCT and article 5(5) CD, therefore, 
cann clearly be brought to light As the Copyright Directive seeks to pave the way 
forr the ratification of the WIPO 'Internet' Treaties,1260 this result is not surprising. 
Articlee 5(5) CD was obviously based on article 10(2) WCT. In consequence, it also 
fulfil ss an additional safeguard function.1261 In line with recital 44, it can furthermore 
bee stated that article 5(5) CD is a direct reference to the three-step test in 
internationall  copyright law. It makes the existing international obligations visible in 
thee framework of the Copyright Directive. The interpretation of article 5(5) CD 
mustt accordingly follow the interpretation of the three-step test at the international 
levell  to prevent EU member states from falling short of international obligations 
andd endangering the ratification of the WIPO 'Internet' Treaties. 

Thee fact that article 5(5) CD functions as an additional control mechanism in the 
outlinedd way allows for its ambit of operation to be defined precisely. In line with 
thee rules at the international level,1262 it is to be noted here that the question of 
whetherr or not article 5(5) is applicable to a certain national limitation must be 
answeredd on the basis of the framework set out in the Copyright Directive. The 
legislativee technique which is used at the national level - a restrictively delineated 
exclusivee right may be granted instead of conferring a broad exclusive right first 
andd imposing certain limitations afterwards - is not decisive. Otherwise, the 
obligationn to ensure compliance with article 5(5) CD could easily be bypassed. 
Thus,, if a member state, for instance, defines in its domestic law the right of 
reproductionn so as to exclude trom protection temporary acts of reproduction 
coveredd by article 5(1) CD, the three-step test of article 5(5) CD applies to this 
exclusionn even though it is not labelled 'limitation' at the national level. This 
followss from the framework set out in the Directive.1263 Pursuant to article 2 CD, 
thee reproduction right encompasses temporary acts. They are to be exempted, 
however,, by virtue of article 5(1) CD. This mandatory exemption is subjected to the 
three-stepp test of article 5(5) CD. A member state cannot circumvent the three-step 
testt by not granting the right of temporary reproductions from the outset. If it does 
so,, and excludes this facet of the reproduction right from protection, the three-step 
testt must be applied to a national exclusion from protection instead of a national 
limitation. . 

Cf.. subsections 5.1.1 and 5.1.3. 
Cf.. subsection 4.2.2. 
Seee subsection 4.1.3. 
Seee Triaille 2002,11, discussing the legislative techniquee used in the Copyright Directive. 
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5.33 The Impact on the list of Permissible Limitation s 

Thee insertion of the three-step test into the Copyright Directive is judged very 
differently.. Whereas some commentators are of the opinion that its incorporation 
wass unnecessary because sufficient weight had already been given to the three-step 
testt while drafting the catalogue of permissible limitations laid down in article 5,1264 

thee view is also taken that the three-step test might prove to substantially limit the 
roomm to manoeuvre which the member states enjoy when amending their national 
laws.12655 Whether the three criteria are observed can, in any case, be controlled by 
thee European Commission and the European Court of Justice.1266 Insofar as the 
three-stepp test really has die potential for placing constraints on national legislation, 
thiss potential can thus easily be realised on the European level. 

Hence,, there is all the more reason for turning to each individual criterion of the 
three-stepp test in order to clarify its precise meaning and sphere of influence in the 
contextt of the Copyright Directive. In the following subsections, the impact of each 
stepp of the three-step test on the permissible limitations enumerated in article 5 CD 
willl  accordingly be examined. Subsection 53.1 concerns the prerequisite that the 
listedd limitations shall only be applied in certain special cases. Subsection 5.3.2 
conductss an inquiry into a potential conflict with a normal exploitation. Subsection 
5.3.33 clarifies whether the legitimate interests of the right holders are in danger of 
beingg unreasonably prejudiced. 

5.3.11 CERTAIN SPECIAL CASES 

Itt is stated in article 5(5) CD that 'the exceptions and limitations provided for in 
paragraphss 1, 2, 3 and 4 shall only be applied in certain special cases'. The crucial 
questionn arising in this context is therefore whether the enumerated limitations can 
bee qualified as special cases in die sense of the international three-step test To 
ensuree their exercise in accordance with international obligations, as intended 
pursuantt to recital 44, this hurdle must be surmounted by the cases listed in article 5 
CD.. A corresponding examination will be undertaken in the following subsection 
5.3.1.1.. The formulation 'shall only be applied in certain special cases' chosen in 
articlee 5(5) CD, furthermore, begs the question whether the EU member states are 
obligedd to further concretise die cases enumerated in article 5 CD. The potential 
needd for further specification will accordingly be discussed in subsection 5.3.1.2. 

Cf.Bayreutherr  2001, 839. 
Cf.. ReinboAe 2001,740. 
Cf.Reinbothee 2001,740. 
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5.3.1.15.3.1.1 SPECIALITY 

Att the international level, the conceptual contours of the requirement that a 
copyrightt limitation must be a 'special case' can be drawn as follows: the legislative 
decisionn to set limits to the author's exclusive rights must be a reaction to an 
understandablee need for the reconciliation of the user interests at stake with the 
author'ss legitimate interests. A limitation that rests on a rational justificatory basis 
makingg its adoption plausible constitutes therefore a special case. If an exemption 
correspondss to an internationally recognised limitation permitted by the Berne 
Convention,, it can be assumed automatically that this requirement is met.1267 

Thiss standard of control must be met by the limitations declared permissible in 
paragraphss 1, 2, 3 and 4 of article 5 CD. Otherwise, they would be incompatible 
withh international obligations and thwart the ratification of the WIPO 'Internet' 
Treaties.. When the cases listed in article 5 are scrutinised in the light of the outlined 
standardd of control, the following conclusions can be drawn: 

Articlee 5(1) CD exempts temporary acts of reproduction, such as caching, for the 
purposee of enabling network transmissions and lawful uses. This limitation 
reconciless the legitimate interest of the author in controlling reproductions of this 
kindd with the interest of the general public in the efficient functioning of the 
internet.. As pointed out in subsection 4.4.2.3, it can be qualified as a special case. 

Articlee 5(2)(a) CD allows reproductions on paper or any similar medium effected 
byy the use of any kind of photographic technique or by some other process having 
similarr effects. This 'reprography exemption' refers to the technical process 
employedd to make a copy instead of giving evidence of the objective pursued with 
thee reproduction. Its judgement in the light of the outlined standard of control, thus, 
iss impossible. Whether or not a rational justificatory basis exists is difficult to 
ascertain.. Nevertheless, it need not be called into doubt that it is a special case. The 
markett imperfections of the pre-digital world form the background to the 
exemption.. It refers solely to analogue reproduction techniques. At the 1967 
Stockholmm Conference, it was unequivocally stated that copies made with the help 
off  photographic techniques pass the first step of the three-step test - even if they 
servee commercial purposes: 

'Iff  [photocopying for various purposes] consists of producing a very large 
numberr of copies, it may not be permitted, as it conflicts with a normal 
exploitationn of the work. If it implies a rather large number of copies for use 
inn industrial undertakings, it may not unreasonably prejudice the legitimate 
interestss of the author, provided that, according to national legislation, an 
equitablee remuneration is paid.'1268 

Seee subsections 4.4.2.4 and 4.4.3. 
Seee report on the work of Main Committee I, Records 1967,1145-1146. 
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Pursuantt to this practical example, the problem of reprography is to be solved in 
thee context of the second and particularly the third criterion of the three-step test. 
Hence,, photographic reproductions were apparently regarded as a special case in 
thee sense of the test's first criterion. Otherwise, the following criteria could never be 
met.. Article 5(2)(a) CD reflects this decision. It can thus be qualified as a special 
casee on account of the drafting history of article 9(2) BC.12W 

Articlee 5(2)(b) CD exempts analogue or digital copies made by a natural person 
forr private non-profit use. That strictly personal use of this kind is a special case in 
thee sense of the three-step test - also in the digital environment - has already been 
emphasisedd in subsection 4.4.4.1 above. 

Articlee 5(2)(c) CD privileges publicly accessible libraries, educational 
establishmentss and museums as well as archives. These institutions may make 
unauthorisedd copies on the condition that any profit motive is absent This 
limitationn reconciles the legitimate interest of the author in the exploitation of these 
reproductionss with the competing public interest in the archiving, preservation and 
disseminationn of information. For this reason, it is a special case.1270 

Articlee 5(2)(d) CD exempts ephemeral recordings of works made by 
broadcastingg organisations. It is in line with article 1 lbis(3) BC. For this reason, 
articlee 5(2)(d) CD automatically constitutes a special case.1271 

Articlee 5(2)(e) serves social institutions pursuing non-commercial purposes, such 
ass hospitals or prisons. They may make reproductions of broadcasts. It has already 
beenn stated in subsection 4.4.4.1 that limitations of this type are special cases. 

Articlee 5(3)(a) CD allows the unauthorised use of copyrighted material for the 
solee purpose of illustration for teaching or scientific research to the extent justified 
byy the non-commercial purpose to be achieved.1272 It has already been substantiated 
inn subsection 4.4.2.3 that a limitation of this kind is a special case.1273 As regards the 
teachingg aspect of the provision, this can also be inferred from article 10(2) BC. 
Althoughh article 10(2) BC, in contrast to article 5(3)(a) CD, does not affect the right 
off  making available granted in article 8 WCT, it nevertheless clearly indicates that 
thee use for the purpose of illustrating teaching is a case where the imposition of a 
copyrightt limitation was deemed appropriate at the international level.1274 

Articlee 5(3)(b) CD permits the non-profit use of a work for the benefit of people 
withh a disability to the extent required by the specific disability. It has already been 
statedd in subsection 4.4.2.3 that a limitation of this kind is a special case.1275 

12699 Cf. subsections 3.1.2,3.1.3.1,3.1.3.2. 
12700 Cf. subsections 2.2.2,4.4.2.3 and 4.4.4.1. 
12711 See subsection 4.4.3. 
12722 See for a detailed description Xalabarder 2003,134-149. 
12733 Cf. in addition the detailed analysis conducted by Geiger 2002b, 31-32 and 36-38. 
12744 Cf. subsection 4.4.3. Cf. Reinbothe/von Lewinski 2002,125. 
12755 However, see Ricketson 2003,77, doubting that article 5(3Kb) CD complies with the three-step test 
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Articlee 5(3)(c) CD sets forth press privileges that are closely related to article 
[Obis(\)[Obis(\) and I0bis(2) BC. It therefore automatically constitutes a special case in the 
sensee of the three-step test.1276 

Articlee 5(3)(d) CD exempts the making of quotations for purposes such as 
criticismm or review. The provision draws heavily on article 10(1) BC. Thus, it can 
automaticallyy be qualified as a special case.1277 

Articlee 5(3)(e) CD allows the unauthorised use of a work for the purposes of 
publicc security or to ensure the proper performance or reporting of administrative, 
parliamentaryy or judicial proceedings. It accordingly has three different aspects, all 
off  which are special cases. Firstly, it is a plausible legislative decision to reconcile 
thee author's interest in controlling the use of a work with the public's vital interest 
inn public security. Secondly, the state enjoys the freedom of lending weight to its 
ownn interest in the effective functioning of its legislative, executive and judiciary 
bodies.12788 However, it is to be emphasised that it is not sufficient when the 
exemptionn of a work's use for administrative, parliamentary or judicial purposes is 
merelyy considered politically useful. A copyright limitation does not become a 
speciall  case just because it is conducive to reducing the costs of administration, etc. 
Byy contrast, it is only a special case if an administrative, parliamentary or judicial 
bodyy really depends on the use of copyrighted material so that it would be rendered 
incapablee of accomplishing its tasks if the required use is denied.1279 Article 5(3)(e) 
CDD is in line with this requirement. It refrains from generally permitting the use of 
copyrightedd material. Merely the use ensuring the proper performance of 
administrative,, parliamentary or judicial proceedings is privileged. This definition 
cann be construed so as to necessitate that the state body involved really must depend 
onn a work's use in the outlined sense. As to the third aspect, the reporting of such 
proceedings,, the freedom of the press, as facet of freedom of expression,1280 must be 
considered.. It undoubtedly forms a rational justificatory basis. 

Articlee 5(3)(f) CD exempts the use of political speeches as well as extracts of 
publicc lectures or similar works insofar as justified by the informatory purpose. 
Thiss provision corresponds to articles 2bis(l) and 2bis(2) BC. Hence, it is 
automaticallyy a special case.1281 

Articlee 5(3)(g) CD permits the unauthorised use of a work during religious 
celebrationss or official celebrations organised by a public authority. A line can be 
drawnn between this limitation and the so-called 'minor reservations doctrine' 

Cff  . subsections 2.2.1 and 4.4.3. See in respect of die right of making available that is not affected by 
thee provisions of the Berne Convention the previous comment made on article 5(3)(a) CD. 
Cf.. subsections 2.2.1 and 4.4.3. See in respect of the right of making available that is not affected by 
articlee 10(1) BC the previous comment made on article 5(3X&) CD. 
Seee subsection 4.4.2.3. 
Cf.. subsection 4.4.4.1. 
Cf.. subsection 2.2.1. 
Cf.. subsections 4.1.3 and 4.4.3. See in respectt of the right of making available that is not affected by 
articlee 2bis BC the previous comment made on article 5(3Xa) CD. 
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constitutingg an implied limitation recognised by the members of the Berne 
Union.12822 The 1996 WIPO Diplomatic Conference, at which the WTPO 'Internet' 
Treatiess were adopted, touched upon die 'minor reservations doctrine'.1283 Australia 
inn particular, favoured its maintenance.1284 The clarification tiiat article 10(2) WCT 
'neitherr reduces nor extends the scope of applicability of the limitations and 
exceptionss permitted by the Berne Convention' in the agreed statement concerning 
articlee 10 WCT indicates that die contracting parties decided to uphold die doctrine. 
Itt can consequently be regarded as one pillar on which article 5(3)(g) CD rests.1285 

Whetherr the link to this implied limitation suffices, however, is doubtful because 
diee conceptual contours of article 5(3)(g) CD have not been drawn restrictively. A 
work'ss reproduction, communication to the public and making available is 
exemptedd in general. The fundamental principle underlying die 'minor reservations 
doctrine',, by contrast, is die de minimis principle.1286 The right of reproduction, 
furthermore,, does not fall witiii n its sphere of influence. Traditionally, only public 
performingg rights are subjected to die 'minor reservations doctrine'.1287 As regards 
diee first alternative, use during religious celebrations, it is nevertheless irrelevant 
matt die boundary lines of die 'minor reservations doctrine' are overstepped. Here, it 
iss also arguable that national legislation reconciles die author's interest in 
controllingg die use of a work with the interest in freedom of worship and 
unhinderedd religious practice. As to die second alternative, use during official 
celebrations,, however, a similar justificatory basis is difficult to find The broad 
exemptionn set out in article 5(3)(g) CD follows die dictate of political usefulness 
ratiierr tiian evolving from die necessity to solve an understandable conflict of 
interests.. In tiiis case, die de minimis principle and die restriction to public 
performingg rights, namely articles 11(1), \\bis{\\ WteriW 14(1) and I4bis(l) 
BC,12888 must consequently be interpolated to bring article 5(3)(g) CD into line witii 
internationall  obligations. A work's reproduction and making available in die course 
off  official celebrations is dierefore not a special case. Its communication to die 
publicc constitutes a special case only insofar as solely die listed Berne rights are 
affected12899 and die use made is of a de minimis nature. 

Articlee 5(3)(h) CD allows die unauthorised use of works, such as works of 
architecturee or sculpture, made to be located permanently in public places. 

1282 2 

Seee for a more detailed description subsection 3.1.1. 
12833 See WIPO Doc. CRNR/DC/4, §§ 6.01,12.06 and 12.07. 
12844 Cf. WIPO Doc. CRNR/DC/102, §§ 93 and 510. 12855 Cf. subsection 4.4.3. 
12866 Cf. subsection 3.1.1. 
12*7 7 

Cf.. subsection 3.1.1. The analysis conducted by Ficsor 2002a, 291-294, suggests that articles 11(1), 
11 lbis(l), llteril),  14(1) and I4bis(l) BC are covered nowadays. 
Seee the analysis conducted by Ficsor 2002a, 291-294. 

1289 9 

Thesee exclusive rights are encompassed by the general right of communication to the public granted 
inn article 8 WCT. It appears safe to assume that article 3 CD also covers these rights. 
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Traditionally,, this widespread1290 limitation is defended on the grounds that works 
off  this kind shape the appearance of public streets, squares, parks and so forth, 
therebyy inevitably becoming some sort of common property.1291 Whether a user 
interestt in all kinds of unauthorised uses, encompassing use for commercial 
purposes,12922 can be inferred from this explanation, appears questionable - but still, 
thee fact remains that these works inevitably form the background to people's life. A 
certainn interest in unhindered use of objects closely related to day-to-day life and 
personall  experiences, thus, cannot be denied. In respect of the media, an aspect of 
freedomfreedom of expression is also to be taken into account. In the course of a report or 
film,, that does not concern current events,1293 copyrighted works in public places 
mayy become visible. Article 5(3)(h) CD ensures in this situation that media 
activitiess are not restricted. The preparatory work undertaken for the 1967 
Stockholmm Conference, moreover, gives evidence that the use of works in public 
placess was considered in the context of the later three-step test.1294 On the whole, 
articlee 5(3)(h) CD can therefore be regarded as a special case. 

Articlee 5(3)(i) CD permits the incidental inclusion of a work in other material.1295 

Thee principle on which this exemption rests seems to be the de minimis principle. It 
iss arguable whether copyright must be hindered from becoming an obstacle to 
activitiess not specifically aiming to make use of a work but rather affecting a work 
'byy accident'. However, it can hardly be assumed on this basis that there is an 
understandablee need calling on the legislator to reconcile the outlined user interest 
withh the author's interests. The de minimis principle as such is, in any case, 
insufficientt to lend a limitation the air of speciality - at least of speciality in the 
sensee of the three-step test The better solution would be not to extend the coverage 
off  exclusive copyrights to de minimis uses such as a work's incidental inclusion in 
otherr material. This exclusion from protection would not fall under the three-step 
test12966 Article 5(3)(i) CD is therefore not a special case. To fulfi l international 
obligations,, EU member states must refrain from moulding a national limitation on 
articlee 5(3)(i) CD. 

Articlee 5(3)0) CD exempts the use of a work for the purpose of advertising the 
publicc exhibition or sale of artistic works insofar as necessary to promote the event. 
Thee limitation accordingly reacts to specific needs that are closely related to the 
work.. A museum, for instance, depends on the use of its exhibits if it wants to 

Cf.. the overview given in subsection 3.1.3. 
Cf.. von Gierke 2002,105. 
Cf.. von Gierke 2002,113 and Cohen Jehoram 2002,1693, both discussing use for the production of 
postcardss and guidebooks. 
Cf.. article 5(3Xc) CD. 
Seee Doc. S/l, Records 1967, 112 (footnote 1). 
Thiss limitation can traditionally be found in die German and UK copyright acts. Cf. subsections 
3.1.3.11 and 3.1.3.4. 
Seee subsection 4.13. Cf. as to the way in which common law countries deal with this kind of de 
minimisminimis use subsections 3.1.3.4 and 3.1.3.5. 
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attractt attention by publicising current exhibitions. Similarly, the owner of an 
artisticc work depends on the work's use if he wishes to publicise the object he 
wantss to sell.1297 The limitation thus affords national legislation the opportunity to 
reactt adequately to an understandable conflict of interests. It is a special case. 

Articlee 5(3)(k) CD allows the unauthorised use of a work for the purpose of 
caricature,, parody or pastiche.1298 This kind of use can be regarded as a specific 
(polemic)) way of making a quotation of a work.1299 In this line of reasoning, it can 
directlyy be supported by article 10(1) BC and would thus have to be qualified as a 
speciall  case automatically.1300 Moreover, it can be asserted that uses of this nature 
playy a decisive role for cultural diversity. The parodist depends on the use of the 
originall  work to express himself artistically. Freedom of expression and 
considerationss of intergenerational equity alike urge the national legislator to 
reconcilee the author's interest in controlling objectionable use of this kind with 
anotherr author's interest in using a work for caricature, parody or pastiche. Article 
5(3)(k)) CD is therefore a special case.1301 

Articlee 5(3)(1) CD concerns the use of a work in connection with the 
demonstrationn or repair of equipment. This case has been discussed in detail in 
subsectionn 4.4.2.3 above: it is a special case only insofar as incidental use of a work 
iss exempted that can hardly be avoided in the normal course of events when running 
aa business selling and repairing relevant equipment The permanent playing or 
showingg of copyrighted material in such businesses, however, is not a special case. 

Articlee 5(3)(m) CD permits the use of an artistic work in the form of a building 
orr a drawing or plan of a building for the purpose of reconstructing the building. It 
reconciless the architect's interest in profiting from every construction of his artistic 
buildingg with the owner's competing interest in making unauthorised use of the 
workk to reconstruct the building. Article 5(3)(m) CD, therefore, reacts to an 
understandablee conflict of interests and can be qualified as a special case. 

Articlee 5(3)(n) CD allows libraries, educational establishments, museums and 
archivess on their premises the unauthorised public communication or making 
availablee of a work in their holdings to individual persons for research or private 
study.. The limitation serves the dissemination of information. The user interest at 
stakee is the interest in getting unrestrained access to works of the intellect. The 
limitationn is also related to considerations of intergenerational equity.1302 The 
nationall  legislator is thus free to solve the existing conflict of interests. Article 
5(3)(n)) CD is a special case. 

Cf.. subsection 4.4.23. 
Thiss limitation is traditionally imposed on copyright in France. Cf. subsection 3.1.3.3. 
Cf.. Quaedvlieg 1992, 23-24 (footnote 50), whose comment on quotations and parody points in this 
direction. . 
Cf.. subsection 4.4.3. See in respect of the right of making available that is not affected by article 
10(1)) BC the previous comment made on article 5(3Xa) CD. 
Cf.. subsections 2.2.1, 23,4.4.2.3. 
Cf.. subsections 2.2.2,23,4.4.2.3 and 4.4.4.1. 
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Articlee 5(3)(o) CD allows EU member states the maintenance of already existing 
limitationss of minor importance on certain further conditions. The provision 
'grandfathers'' a wide variety of traditional limitations. It is thus Impossible to make 
aa general comment on whether or not article 5(3)(o) CD is a special case. All 
dependss on the national limitation. Each national limitation falling under article 
5(3)(o)) CD has to be scrutinised thoroughly in the light of the rules governing the 
identificationn of special cases.1303 

5.35.3 J.2 No NEED FOR FURTHER SPECIFICATION 

Thee analysis conducted in the previous subsection shows that the first criterion of 
thee three-step test impacts only modestly on the list of permissible limitations set 
outt in article 5 CD. Against this backdrop, it is of particular interest to reread the 
textt of article 5(5) CD attentively: 'The exceptions and limitations provided for in 
paragraphss 1, 2, 3 and 4 shall only be applied in certain special cases...' (emphasis 
added).. Does this mean that the EU member states, when adopting a limitation from 
thee list, must form a special case of the listed type of limitation?1304 

Sufficientt room for further specification is created by the Copyright Directive. 
Thee cases listed are circumscribed in broad terms. The reprography exemption of 
articlee 5(2)(a) CD, for instance, simply refers to the technical process enabling the 
reproduction.. National legislation, thus, is free to determine the purposes for which 
aa corresponding national limitation may be invoked. The private use exemption of 
articlee 5(2)(b) CD merely requires that the beneficiary is a natural person and that 
anyy profit motive is absent. National legislation could additionally determine how 
manyy copies are permissible, and whether a work in its entirety or only extracts 
therefromm may be reproduced. Further conditions could similarly be imposed on the 
usee for illustrating teaching or scientific research pursuant to article 5(3)(a) CD, the 
usee for administrative, parliamentary or judicial proceedings pursuant to article 
5(3)(e)) CD, the use during religious celebrations pursuant to article 5(3)(g) CD and 
soo forth. As to the use during official celebrations pursuant to article 5(3)(g) CD 
andd the use for demonstrating or repairing equipment pursuant to article 5(3)(1) CD, 
moree precision is necessitated by the international three-step test itself. The 
Copyrightt Directive, therefore, enumerates obviously types of limitations rather 
thann precisely defined exceptions.1305 

Nonetheless,, the passage 'shall only be applied in certain special cases' does not 
generallyy require the enumerated cases to be further concretised. Admittedly, there 
iss a move afoot in international copyright law seeking to align the requirement of 

Thesee rules have been set out in section 4.4.2. 
Ann affirmativ e answer  is given by Walter, in: Walter  2001,1064. Dreier  2002a, 35, and Bomkamm 
2002,43,, by contrast, answer  in the negative. 
Cf.. the comments made by Poll and Reinbothe in the course of the discussion summarised by 
Zecherr  2002,53. See Walter, in: Walter  2001, 1064; Senftleben 2003,12. 
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certaintyy with the continental European dogma of restrictively delineated 
exceptions.13066 However, as shown above, this point of view must be rejected for 
variouss reasons.1307 International obligations do not give rise to the assumption that 
aa more precise delineation of the enumerated cases is generally required Article 
5(3)(1)) CD and the second alternative of article 5(3)(g) CD which must further be 
specifiedd to pass the first step of the three-step test are exceptions to this rule. 

Inn the context of the Copyright Directive, it would even appear schizophrenic to 
contendd that the expression 'shall only be applied in certain special cases' calls for 
devisingg special cases of the listed limitations. If the Directive's drafters really were 
off  the opinion that the enumerated cases are not 'certain special cases', what was 
theree preventing them from laying down a more precise definition themselves? 
Settingg out an extensive list of permissible limitations first, and afterwards 
preventingg national legislation from adopting the listed cases, appears a bewildering 
manoeuvre.. This is all the more true because the overarching objective of the 
Copyrightt Directive, pursuant to its numerous recitals, is the harmonisation of 
copyrightt law in the EU.1308 The further specification of the enumerated limitations 
inn each member state would encourage the fragmentation of copyright law rather 
thann its harmonisation. The best way of arriving at a coherent application of 
permissiblee limitations, as envisaged in recital 32, is to implement the listed types 
off  limitations in national law in exactly the same broad terms as used in the 
Directivee itself. Their further, more precise delineation in the light of the three-step 
test,, then, can confidently be left to me courts - including the European Court of 
Justice,, which is capable of taking care of their coherent application.1309 

Thee assumption that the expression 'shall only be applied in certain special 
cases'' means that special cases of the listed limitations must be formed, therefore, 
inevitablyy points to certain inconsistencies. It can be inferred from the final shape of 
articlee 5 CD itself, that this result was not intended. When the first proposal for the 
laterr Copyright Directive was tabled by the EU Commission, it was stated in the 
explanatoryy memorandum in respect of the precursor of the later article 5(2)(c) CD, 
privilegingg libraries, educational establishments, museums and archives, that the 
provisionn 'does not define those acts of reproduction which may be exempted by 
Memberr States'. It was clarified that, 'in line with the "three step test", Member 
Statess may not, however, exempt all acts of reproduction, but will have to identify 
certainn special cases of reproduction, such as the copying of works which are no 
longerr available on the market'.1310 As to article 5(2Xc) CD, the view was 

Seee subsection 4.4.1. Cf. Reinbotbe/von Lewinski 2002,124; Ficsor  2002a, 516. 
Cf.. subsections 4.4.1 and 4.4.4.2. 
Cf.. subsection 5.13. 
Cf.. Buydens 2001,442, who takes the view that die wording of article 5(5) CD indicates that judges 
mustt  consider  die three-step test in each single case anyway. 
Seee die Proposal for  a European Parliament and Council Directive on the harmonization of certain 
aspectss of copyright and related rights in the Informatio n Society of 10 December 1997, COM(97) 
6288 final - 97/9359 (COD), Explanatory Memorandum, 39. 
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accordinglyy adopted that certain special cases of the enumerated case must be 
formedd at the national level indeed. This additional requirement, however, was 
directlyy given expression in the text of the proposed Directive itself. Draft article 
5(2)(c)) of the Commission's proposal explicitly allows solely 'specific acts of 
reproduction'.13111 To this day, article 5(2)(c) CD is the only case listed in article 5 
CDD where this language is used If the drafters of the Copyright Directive would 
havee been of the opinion that the necessity to form special cases of the enumerated 
limitationss already results from article 5(5) CD, this clarification in article 5(2)(c) 
CDD would have been superfluous. Its existence, thus, indicates that the formulation 
'shalll  only be applied in certain special cases' chosen in article 5(5) CD was not 
understoodd to call on national legislators to further concretise the enumerated types 
off  limitations. 

Thiss conclusion can further be supported by developments in the field of article 
10(2)) WCT - the international provision on which article 5(5) CD was based.1312 

Thee outlined problem arose in the context of article 10(2) WCT as well. Pursuant to 
thiss provision, the contracting parties of the WCT, 'when applying the Berne 
Convention,, confine any limitations of or exceptions to rights provided for therein 
too certain special cases...' Article 10(2) WCT is not accompanied by a hst of 21 
permissiblee limitations like article 5(5) CD. However, the limitations allowed under 
thee Berne Convention function as such a list in this connection.1313 The question is 
accordinglyy the same: are the contracting parties obliged to further concretise the 
limitationss permitted by the Berne Convention in order to confine them to certain 
speciall  cases? 

Interestingly,, this issue was expressly addressed in the context of the WIPO 
Copyrightt Treaty. The agreed statement concerning article 10(2) WCT clarifies that 
'articlee 10(2) neither reduces nor extends the scope of applicability of the 
limitationss and exceptions permitted by the Berne Convention'.1314 The contracting 
partiess of the WIPO Copyright Treaty, thus, were apparently alert to the potential 
harmm flowing from the formulation chosen in article 10(2) WCT. The agreed 
statement,, consequently, seeks to leave interpreters in no doubt about its impact on 
thee scope of Berne limitations - none. As elaborated above, national limitations 
complyingg with provisions of the Berne Convention fulfi l the first criterion of 
articlee 10(2) WCT automatically.1315 

However,, to present a complete discussion of the problem, the specific merit of 
thee incorporation of all three criteria of the three-step test into article 5(5) CD shall 
nott be concealed. Only the reference to the whole three-step test fully reflects the 
existingg international obligations. As the analysis conducted in the previous 

11 See the text of the proposal, ibid., 57. 
22 Cf. section 5.2. 
33 Cf. the parallel between article 10(2) WCT and article 5(5) CD drawn in section 5.2. 
44 See WIPO Doc. CRNR/DC/96, agreed statement concerning article 10 WCT. 
55 See subsection 4.4.3. 
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subsectionn has shown, a modest adjustment of the enumerated cases evolves from a 
scrutinyy in the light of the first criterion. One case of minor importance, article 
5(3)(i)) CD, must even be abolished. In the context of article 10(2) WCT, it has 
moreoverr been argued above that the expression 'certain special cases' can at least 
functionn as a reminder for national legislation. It calls upon national policy makers 
too use the provisions of the Berne Convention moderately with sense and reason.1316 

Byy the same token, it can be posited here that, when adopting the cases listed in the 
Copyrightt Directive, national legislation must proceed moderately. Instead of 
thoughtlesslyy exhausting the room to manoeuvre offered in article 5 CD, a careful 
analysiss of the social and cultural needs must precede the adoption of a limitation. 
Nationall  legislators are expected to weigh carefully the need for copyright 
protectionn against the justifications for limitations. The expression 'certain special 
cases',, therefore, can potentially help to diminish the potential harm flowing from 
thee extensive enumeration of permissible limitations in the Copyright Directive. If 
thee claim for moderateness is taken seriously, no member state should succumb to 
thee temptation of adopting all listed exemptions. 

InIn the context of the Copyright Directive, using the offered room to manoeuvre 
withh sense and reason, moreover, necessitates considering the European 
harmonisationn project. Whereas in connection with article 13 TRIPs and article 
10(2)) WCT only provisions of international copyright law must be reconciled with 
thee objectives of national legislation, the complex framework surrounding article 
5(5)) CD comes up with further challenges. Recital 32 of the Copyright Directive 
stressess that the member states should arrive at a 'coherent application' of the 
limitationss allowed under the Directive. It has already been pointed out that this 
task,, ultimately, is not unlikely to be accomplished first and foremost by the courts. 
Nationall  legislation, however, also can contribute to its realisation by taking 
developmentss in other member states into consideration and seeking to bring its 
ownn decisionss into line with them. 

Inn sum, the following conclusions can accordingly be drawn: the requirement 
thatt the limitations listed in article 5 CD, pursuant to paragraph 5 thereof, 'shall 
onlyy be applied in certain special cases' does not mean that national legislation 
mustt form special cases of the enumerated limitations.1317 Instead, it simply 
completess the reference to the international three-step test. It gives full evidence of 
thee existing international obligations which, pursuant to recital 44, shall be 
observed.. In the light of the harmonisation objective underlying the Directive, the 
passagee can furthermore, like the corresponding formulation chosen in article 10(2) 
WCT,, be understood as a claim for moderateness. When bringing domestic 
copyrightt law into line with the Copyright Directive, national legislators must use 
sensee and reason. Limitations should only be adopted or maintained if necessary for 
ann appropriate national copyright balance. 

Cf.. subsection 4.43. 
Cf.. Dreier 2002a, 35; Bomkamm 2002,43. 
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5.3.22 CONFLICT WITH A NORMAL EXPLOITATION 

Articlee 5(5) CD also comprises the second criterion of the international three-step 
test:: 'The exceptions and limitations provided for in paragraphs 1, 2, 3 and 4 shall 
onlyy be applied in certain special cases which do not conflict with a normal 
exploitationn of the work or other subject matter...' The reference to 'other subject 
matter'' besides the 'work' concerns the rights related to copyright which are 
protectedd by the Directive, such as the rights of performers, phonogram and film 
producers,, and broadcasting organisations.1318 In international copyright law, a 
conflictt with a normal exploitation arises if the authors are deprived of an actual or 
potentiall  market of considerable economic or practical importance. Among the 
circlee of these actual or potential markets rank solely those possibilities of 
marketingg a work which typically constitute a major source of income and, 
consequently,, belong to the economic core of copyright For determining these 
majorr sources of income, the overall commercialisation of works of the relevant 
categoryy must be considered instead of focusing on the international system of 
exclusivee rights. On the basis of these findings, the following comments can be 
made: : 

Articlee 5(1) CD exempts solely temporary acts of reproduction having no 
independentt economic significance. These acts, thus, do not constitute a potential 
majorr source of income. The provision consequently does not conflict with a 
work'ss normal exploitation. 

Articlee 5(2)(a) CD concerns reproductions effectuated by the use of photographic 
orr similar techniques. In this area, it is fruitless to speculate about a potential 
conflictt with a normal exploitation. Due to market failure in the analogue world, 
rightright holders are rendered incapable of establishing functioning markets that could 
bee profitable enough to belong to the economic core of copyright 

Articlee 5(2)(b) CD allows unauthorised analogue or digital reproductions for 
strictlyy personal use. It is advisable to assign the task of administering digital 
privatee use of this kind to libraries and other organisations capable of 
individualisingg users.1319 It is irrelevant in this context that, with an eye to article 
5(2)(c)) CD, recital 40 emphasises that uses made by libraries and similar 
institutionss should not cover on-line delivery of protected works or other subject 
matter.. The institutions involved in the envisioned digital private use infrastructure 
servee as intermediaries. They deliver protected material on behalf of private users. 
Thesee beneficiaries are entitled to make digital reproductions under article 5(2)(b) 
CD.. Insofar as the digital library service is confined to private users, it can thus be 
defendedd on the basis of article 5(2)(b) CD - irrespective of recital 40. Libraries and 
similarr institutions involved in a digital private use infrastructure must enter into 

Seee articles 1(1), 2 and 3(2) of the Copyright Directive. Cf. also the scope of the WCT and WPFT 
onn which the Directive leans. 
Cf.. subsection 4.5.5. 
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contractuall  agreements with the right holders anyhow. To be authorised to run the 
envisionedd private use network,1320 they have to obtain a licence for making works 
availablee on-line - at least insofar as article 5(3)(n) CD does not allow such use. 
Thee framework set out in the Copyright Directive, thus, is not favourable for the 
establishmentt of an appropriate digital private use infrastructure. This is a serious 
flaww of the Directive. 

Articlee 5(2)(c) CD, when read together with recital 40, does not conflict with a 
normall  exploitation. Reproductions made by libraries, educational establishments, 
museumss or archives for internal use, such as the preservation and archiving of 
copyrightedd material, can hardly be regarded as a potential major source of royalty 
revenue.. Insofar as copies are passed on to third persons, the circle of beneficiaries 
mustt be drawn sufficiently narrow so that the limitation does not encroach upon the 
economicc core of the overall commercialisation of affected works. 

Articlee 5(2)(d) CD exempts ephemeral recordings. The provision keeps within 
thee limits of article 1 lbis(3) BC. A potential major source of royalty revenue, 
belongingg to the economic core of copyright, need not be expected in this area. 

Articlee 5(2)(e) CD allows social non-profit institutions, such as hospitals or 
prisons,, the reproduction of broadcasts. One can hardly assume that this limitation 
encroachess upon the economic core of copyright by depriving right holders of 
broadcastt works of a major source of income. Insofar as the reproduction serves 
timee shifting purposes, this has already been discussed in more detail in subsection 
4.5.5.1.. Article 5(2)(e) CD does therefore not conflict with a normal exploitation. 

Articlee 5(3)(a) CD permits the use for the purpose of illustrating teaching or 
scientificc research to the extent that it is justified by the underlying non-commercial 
purpose.. The limitation leans on article 10(2) BC. The guidelines given in 
subsectionn 4.5.4.2 above, where the case of limitations based on article 10(2) BC 
wass discussed in detail, must be observed in this respect. Furthermore, it is to be 
takenn into account that only non-commercial purposes are exempted by article 
5(3)(a)) CD. It cannot therefore readily be inferred that the right holders are deprived 
off  a major source of royalty revenue. It accordingly appears safe to assume that 
articlee 5(3)(a) CD does not conflict with a normal exploitation. This is particularly 
truee if the circle of beneficiaries is drawn narrowly at the national level so that the 
economicc core of a work's overall commercialisation, for instance of an academic 
work,, remains untouched.1321 

Articlee 5(3)(b) CD privileges people with a disability. It does not affect a 
potentiall  major source of income. Hence, there is no conflict with a normal 
exploitation. . 

Articlee 5(3)(c) CD exempts the use of articles on current topics and, insofar as 
justifiedd by the informatory purpose, a work's use in connection with the reporting 
off  current events. The provision rests on article lObis BC. A potential major source 

Cf.. subsection 43.5.2. 
Cf.. Xalabarder 2003,165-167. 

269 9 



CHAFIER 5 5 

off  royalty revenue need not be expected - neither when an article on current topics 
iss used nor when a work is incidentally included in a report on current events. The 
usee of articles on current topics can furthermore be reserved. There is accordingly 
noo conflict with a normal exploitation. 

Articlee 5(3)(d) CD allows quotations. A typical major source of royalty revenue 
cann hardly be expected in this area. Even in the case of academic works, where it is 
nott unlikely that a work will be quoted in other treatises, it cannot generally be 
assumedd that a major source of income - comparable to the sale of copies - will 
accruee from quotations. In the case of certain works of paramount importance, a 
potentiall  major source of income might be expected. Surveying the wide variety of 
academicc works, however, this appears as an atypical case. Hence, it is not possible 
too derive the general rule that quotations typically constitute a potential source of 
incomee which belongs to the economic core of an academic work's overall 
commercialisation.. Article 5(3)(d) CD thus does not conflict with a normal 
exploitation.. Considerations of intergenerational equity strongly support this 
finding.1322 2 

Articlee 5(3)(e) CD permits the use for the purpose of public security or to ensure 
thee proper performance or reporting of administrative, parliamentary or judicial 
proceedings.. As to the first aspect - public security - it suffices to say that a typical 
majorr source of income cannot be expected. There is consequently no conflict with 
aa normal exploitation. In respect of the second aspect, the proper performance of 
administrative,, parliamentary or judicial proceedings, it must be considered thatt this 
alternativee solely concerns situations in which an administrative, parliamentary or 
judiciall  body really depends on the use of copyrighted material so that it would be 
renderedd incapable of accomplishing its tasks if the required use is denied. Any 
furtherr exemption of the use of copyrighted material in this context evolves from 
considerationss of political usefulness and is not a special case.1323 Owing to this 
restrictedd ambit of operation, a potential major source of royalty revenue is not at 
stake.. Hence, there is no conflict with a normal exploitation. On the same grounds, 
itt can be inferred that the third aspect, the reporting of proceedings of 
parliamentary,, administrative or judicial bodies, is in line with the second criterion. 

Articlee 5(3)(f) CD exempts the use of political speeches as well as extracts of 
publicc lectures or similar works insofar as justified by the underlying informatory 
purpose.. The limitation is in line with articles 2bts(l) and 2bis(2) BC. A typical 
potentiall  major source of royalty revenue cannot be expected here. Not every 
politicall  speech1324 or lecture held in public attracts attention. In the majority of 

Cf.. subsections 2.3 and 4.5.4.1. 
Cf.. subsection 5.3.1.1. 
Byy virtue of article 2bis(l) BC, political speeches may be excluded from protection wholly or in 
partt This permissible exclusion is not subjected to the three-step test in international copyright law. 
Seee subsection 4.1.3. Article 5(5) CD, however, may be applied to this case because the 
internationallyy permitted exclusion reappears in the Copyright Directive in the shape of a limitation. 
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cases,, a public speech will not be reproduced, communicated to the public and 
madee available on-line. Article 5(3)(f) CD does therefore not conflict with a normal 
exploitation. . 

Articlee 5(3)(g) CD permits the use during religious or official celebrations. As to 
thee first aspect, use in the course of religious celebrations, it has already been 
shownn above that this exemption conflicts with a normal exploitation of works 
specificallyy created to be used during such celebrations.1325 This facet of article 
5(3)(g)) CD, thus, is incompatible with the three-step test. In connection with the 
secondd aspect - official celebrations - it must be borne in mind that this alternative 
iss a special case only insofar as it does not go beyond the conceptual contours of the 
'minorr reservations doctrine'. Its sphere of influence must accordingly be restricted 
too public performing rights.1326 Furthermore, it appears safe to assume that the 
workss publicly performed during official celebrations, by and large, will be of a 
generall  nature instead of being created specifically for use in the course of such 
celebrations.. The conflict with a normal exploitation arising in the field of religious 
celebrations,, thus, does not come to the fore in this context as well. The second 
alternativee of article 5(3)(g) CD, the use during official celebrations, is therefore not 
inn conflict with a normal exploitation. 

Articlee 5(3)(h) CD allows the unauthorised use of works, such as works of 
architecturee or sculpture, made to be located permanently in public places. This 
limitationn poses substantial difficulties. To approach the problem, it is advisable to 
clarifyy at the outset that the passage 'made to be located permanently in public 
places',, and the fact that especially the example of 'works of architecture or 
sculpture'' is given, clearly indicates that the reference to 'public places' must not be 
misconstruedd so as to encompass 'premises open to the public'.1327 Works situated 
inn museums and similar institutions, thus, do not fall under article 5(3)(h) CD. 
Otherwise,, the limitation would inevitably conflict with a normal exploitation. It 
hass always been understood to also exempt use for commercial purposes, such as 
thee production of postcards and guidebooks.1328 The sale of reproductions of an 
exhibitedd artistic work, however, constitutes a potential major source of royalty 
revenuee for painters, sculptors, etc. besides the sale of the original itself. If the 
postcardd industry were to enjoy the freedom of entering museums, making all kinds 
off  reproductions of the exhibited artistic works, and selling postcards and digital 
copiess afterwards, the authors would be deprived of a major source of income. 

Thee crucial question, then, is whether the same conclusion must be drawn when 
aa work is really 'made to be located permanently in public places', as demanded by 

Forr  the application of article 5(5) CD, die framework set out in the Directive itself is decisive. See 
sectionn 5.2. 
Seee subsection 45A3. 
Seee subsection 53.1.1. 
Thee latter  extension, for  instance, can be found in section 62 of the UK CDPA 1988. Cf. 
Garnett/James/Daviess 1999,553 and subsection 3.13.4. 
Cf.. von Gierke 2002,113; Cohen Jehoram 2002,1693; Gamett/Jatnes/Davies 1999,553. 
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articlee 5(3 )(h) CD. In this case, it can be argued that the architect or sculptor 
dedicatess his work - erected in a public street, square, park, etc. - to thee public.1329 

However,, this dedication need not be misunderstood to imply that he also waives 
exploitationn possibilities capable of yielding major profits. Therefore, a fine line has 
too be walked here. If a photograph is taken showing family members in front of a 
famouss monument to be presented to relatives in a photo album, this is a strictly 
personall  use that does not deserve a defence based on article 5(3)(h) CD 
anyway.13300 The paintings of amateur painters inspired by the beauty of a public 
squaree are irrelevant in the present context either. A typical major source of royalty 
revenuee will not accrue from this kind of use anyway.1331 

Iff  a public place serves as a background to a film, the unauthorised use of the 
workss situated in that place is of a commercial nature. However, this is no typical 
sourcee of income. It cannot be stated that works made to be located in public places, 
generally,generally, will sooner or later be used for the making of a film. A typical major 
sourcee of royalty revenue, thus, cannot be expected. This commercial use is 
thereforee irrelevant. 

If,, however, a work situated in a public place is systematically reproduced on 
postcards,, in guidebooks or made available on-line for commercial ends, the 
conclusionn can hardly be ignored that a conflict with a normal exploitation arises. It 
mayy be argued that such use is not typical. Admittedly, a work will not 
automaticallyy be printed on postcards just because it is located in a public place. 
Theree are myriad works out there in public streets, squares and parks, a postcard of 
whichh will never be produced. On the other hand, it is not atypical that a work 
locatedd in a public place attracts attention and is exploited in this way. The sale of 
postcardss and similar uses systematically exploiting the work, therefore, may 
indeedd be regarded as a relevant potential major source of income - just like the 
salee of postcards of works exhibited in a museum. Insofar as article 5(3)(h) CD 
exemptss the systematic reproduction, and communication or making available to 
thee public of works permanently located in public places for commercial purposes it 
conflictss accordingly with a normal exploitation. 

Articlee 5(3)(i) CD is not a special case.1332 It does not reach the second criterion. 
Articlee 5(3)(j) CD exempts the use for the purpose of advertising the public 

exhibitionn or sale of artistic works. It does not affect a potential major source of 
royaltyy revenue. Hence, no conflict with a normal exploitation arises. 

Articlee 5(3)(k) CD allows the unauthorised use of a work for the purpose of 
caricature,, parody or pastiche. It has already been explained in subsection 4.5.4.1 
thatt limitations of this kind do not conflict with a normal exploitation. 

Cf.. von Gierke 2002, 10S. See also the decision 'Verhiillter Reichstag' of the German Federal Court 
off  Justice, Juristenzeitung 2002,1005-1007. 
Seee articles 5(2)(a) and (b) CD. 
Cf.. section 2.3. 
Seee subsection 5.3.1.1. 
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Articlee 5(3)(1) CD permits the use of a work in connection with the 
demonstrationn or repair of equipment. It is a special case only insofar as incidental 
usee of a work is exempted that can scarcely be avoided in the normal course of 
eventss when running a business selling and repairing relevant equipment. This does 
nott constitute a potential major source of royalty revenue. Article 5(3)(1), thus, does 
nott conflict with a normal exploitation. 

Articlee 5(3)(m) CD permits the use for the purpose of reconstructing a building. 
Thiss is no typical potential source of income. It can hardly be assumed that 
copyrightedd buildings, in general, wil l be destroyed and reconstructed afterwards. 
Articlee 5(3)(m) CD, therefore, does not conflict with a normal exploitation. 

Articlee 5(3)(n) CD allows libraries, educational establishments, museums and 
archivess on their premises the unauthorised public communication or making 
availablee of a work in their holdings to individual persons for research or private 
study.. On account of this restricted field of application, it is unlikely that article 
5(3)(n)) encroaches upon a potential typical major source of income. It does not 
conflictt with a normal exploitation.1333 

Articlee 5(3)(o) CD allows the member states to maintain already-existing 
limitationss of minor importance on certain further conditions. It is thus impossible 
too make a general comment on whether or not article 5(3)(o) CD conflicts with a 
normall  exploitation. 

5.3.33 UNREASONABLE PREJUDICE TO I^GITIMAT E INTERESTS 

Inn line with the international three-step test, article 5(5) CD forbids an unreasonable 
prejudicee to 'the legitimate interests of the right holder'. The reference to the right 
holderr instead of the author is consistent with the Directive's scope. It does not only 
deall  with copyright, but also with rights related to copyright, such as the rights of 
performers,, phonogram and film producers, and broadcasting organisations.1334 As 
thee Directive does not protect moral rights, the term 'interests' comprises only a 
rightright holder's economic interests. Recital 19 posits unequivocally that 'moral rights 
remainn outside the scope of this Directive'. Accordingly, the conceptual contours of 
thee term 'interests' must be drawn like in article 13 TRTPs.1335 Merely the economic 
interestt of the right holders in the exploitation of the exclusive rights granted under 
thee Copyright Directive - the right of reproduction (article 2), the right of 
communicationn to the public, including the right of making a work available (article 
3),, and the distribution right (article 4) - is included. This interest encompasses 
everyy conceivable possibility of deriving economic value.1336 

Cf.. subsection 4.5.5.2. 
Seee articles 1(1), 2 and 3(2) of the Copyright Directive. Cf. also the scope of the WCT and WITT 
onn which the Directive leans. 
Seee subsection 4.6.3.2. 
Cf.. subsection 4.5.1.2. 
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Thee proportionality test which the prohibition of an unreasonable prejudice to the 
legitimatee interests of the right holders entails1337 is compatible with EC law. In the 
decisionn Marguerite Johnston v. Chief Constable of the Royal Ulster Constabulary, 
thee European Court of Justice stated that, 

'inn determining the scope of any derogation from an individual right [...], the 
principlee of proportionality, one of the general principles of law underlying 
thethe Community legal order, must be observed'.1338 

Thee Court maintained that the principle of proportionality 'requires that 
derogationss remain within the limits of what is appropriate and necessary for 
achievingg the aim in view'.1339 The latter statement, with its reference to the 
appropriatenesss and necessity of the measure taken, shows that the different 
notions,, which have been invoked above in the context of the international three-
stepp test, are consistent with the application of the principle of proportionality in EC 
law.13400 As the comparative analysis conducted by Emmerich-Fritsche shows, the 
principlee of proportionality is known in all EU member states.1341 Therefore, the 
proportionalityy test constitutes a feature of the international three-step test which 
cann also be reconciled with the different legal traditions of the member states.1342 

Inn connection with the final balancing process, a specific problem comes to the 
foree which concerns the payment of equitable remuneration. In the context of the 
internationall  three-step test, national legislation is offered the possibility to provide 
forr the payment of equitable remuneration to avoid an unreasonable prejudice.1343 

Ass to the amount of remuneration to be paid, it has been elaborated above that the 
conceptt of equitable remuneration underlying the three-step test is a fluid transition 
fromm a state where remuneration is unnecessary to cases requiring the payment of 
thee sum an author freely bargaining for the use in question would have received.1344 

Ass the payment of equitable remuneration serves as a means for avoiding that an 
unreasonablee prejudice is caused, it can be enunciated in general that equitable 
remunerationn must be paid insofar as the limitation in question does not keep within 
reasonablee limits.1345 

Thee Copyright Directive does not refer to the payment of equitable remuneration. 
Instead,, the formulation 'fair compensation' is used. The reprography exemption of 

13377 Cf. subsection 4.6.4. 
13388 See Judgement of the European Court of Justice of 15 May 1986, Marguerit e Johnston v. Chief 

Constablee of the Royal Ulster  Constabulary, Case 222/84 (1986) ECR 1651, § 38 (emphasis added). 
13399 See Johnston v. Chief Constable, ibid., § 38. 
13400 Cf. the analysis by Emmerich-Fritsche 2000,207-224. See subsections 4.6.4 and 4.6.4.2. 
13411 See Emmerich-Fritsche 2000,140-193. 
13422 The drafters of the Copyright Directive sought not to encroach upon the different legal tradition s in 

thee member states. Cf. recital 32 of the Directive. 
1343 3 

1344 4 

1345 5 

Cf.. subsections 3.1.2,3.1.3.1,3.3.1,4.3.2,4.3.3 and 4.6.4.2. 
Seee subsection 4.6.4.2. 
Seee subsection 4.6.4.2. 
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articlee 5(2)(a) CD, the limitation for strictly private use of article 5(2)(b) CD, and 
thee privilege for social institutions, such as hospitals and prisons, of article 5(2)(e) 
CDD place the obligation on the member states to secure the payment of fair 
compensation.. In this regard, it is stated in recital 35: 

'Inn certain cases of exceptions or limitations, rightholders should receive fair 
compensationn to compensate them adequately for the use made of their 
protectedd works or other subject-matter. When determining the form, detailed 
arrangementss and possible level of such fair compensation, account should be 
takenn of the particular circumstances of each case. When evaluating these 
circumstances,, a valuable criterion would be the possible harm to the 
rightholdersrightholders resulting from the act in question.' 

Apparently,, the expression 'fair compensation' thus refers to a concept that is 
quitee similar to the system of the three-step test. It is not clear, however, whether or 
nott 'fair compensation' will ever amount to a remuneration equivalent to that which 
thee right holder would have received if he were free to authorise the use in the 
absencee of a compulsory licence provision. Use of the term 'compensation' instead 
off  'remuneration' in connection with the adjective 'fair' instead of 'equitable' 
suggestss that this cannot so readily be assumed. It is a compromise formula rather 
thann an equivalent.1346 The pecuniary reward accruing from the international 
obligationn to pay equitable remuneration, by contrast, may reach this level.1347 The 
obligationn to provide for the payment of equitable remuneration is therefore 
strongerr than the claim for fair compensation.1348 

Ass the Copyright Directive only provides for the payment of fair compensation 
inn the three aforementioned cases, the relationship between this concept and the 
internationall  system embodied in the three-step test must be examined. Recital 36 
indicatess in this respect that the member states 'may provide for fair compensation 
forr rightholders also when applying the optional provisions on exceptions or 
limitationss which do not require such compensation'. The payment of pecuniary 
rewardd is therefore obviously not restricted to those cases which explicitly contain 
thee obligation to provide for fair compensation. Instead, it is a concept which may 
generallyy be applied to the limitations listed in article 5. Recital 44 must also be 
bornee in mind in this context: 'When applying the exceptions and limitations 
providedd for in this Directive, they should be exercised in accordance with 
internationall  obligations'. On the one hand, the Copyright Directive thus clarifies 
thatt the payment of pecuniary reward is not confined to those cases in which it is 
prescribed.. On the other hand, it recalls international obligations arising from the 
three-stepp test Against this backdrop, the obligation to fairly compensate the right 
holderss laid down in articles 5(2)(a), (b) and (e) CD can be understood to have a 

Cf.. Reinbothe 2001,738. See for  a detailed discussion Hugenholtz/Guibault/van Geffen 2003. 
Seee Ricketson 1987,520; Kcsor  2002a, 275. Cf. subsection 4.6.4.2. 
Cf.. Reinbothe 2002,49. 
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privilegingg effect. In these cases, the drafters of the Copyright Directive sought to 
ensuree that the right holders would receive monetary reward anyway - irrespective 
off  whether or not such an obligation results from the three-step test To underline 
thatt an internal, 'European' obligation is imposed on the member states, the term 
'fairr compensation' was used instead of the expression 'equitable remuneration' 
thatt could have been mixed up with the international obligation. The divergent 
formulationn also gives evidence that the international obligation remains untouched 
andd must be fulfilled separately - notwithstanding the necessity to provide for fair 
compensation.I349 9 

Thee payment of equitable remuneration pursuant to the three-step test should 
thereforee be independent of the rules governing the payment of fair compensation 
underr the Copyright Directive. If a corresponding inquiry, in a case where the 
Directivee itself does not provide for monetary reward, brings to light that the 
paymentt of equitable remuneration is necessary to fulfi l international obligations, 
thee right holders must be remunerated. If it shows that fair compensation is 
insufficientt in a case where the Directive expressly provides for such compensation, 
aa higher amount of monetary reward must be paid on account of the international 
obligationn to pay equitable remuneration. If, by contrast, the inquiry supports the 
vieww that the payment of pecuniary reward is unnecessary in a case in which the 
Directivee provides for fair compensation, this latter 'European' obligation has a 
privilegingg effect Right holders receive fair compensation even though a 
correspondingg international obligation does not exist 

Itt is to be reiterated in this context that the three-step test has always been 
understoodd to allow national legislation great latitude.1350 The decision on whether 
andd how much equitable remuneration ought to be paid is far from being a 
mathematicall  exercise. On the basis of the international rules, the following 
guideliness can nonetheless be given: 

Articlee 5(1) CD concerns temporary acts of reproduction having no independent 
economicc significance. It is therefore justified to refrain from providing for the 
paymentt of monetary reward. 

Articlee 5(2)(a) CD sets out the 'reprography exemption', thereby prescribing the 
paymentt of fair compensation. In some cases, however, this will turn out to be 
insufficientt If, for instance, industrial undertakings take advantage of article 5(2)(a) 
CD,, the right holders should receive the sum they would have agreed upon, if they 
hadd been free to bargain for the exempted use. The claim for a pecuniary reward 
reachingg this level can be based on the international obligation to provide for the 
paymentt of equitable remuneration. 

Articlee 5(2)(b) CD privileges strictly personal use. As elaborated above, it would 
unreasonablyy prejudice the legitimate interests of the right holders if digital uses of 
thiss kind would not be administered by libraries and similar institutions. The 

Cf.. Bornkamm 2002,47-48. 
Cf.. Kercver 1975,331; Collova 1979,125-127; Heide 1999,105. Cf. subsection 3.1.2. 
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establishmentt of a library-administered digital private use system is the least 
harmfull  means.1351 As to adequate pecuniary reward, the payment of fair 
compensation,, as set out in the Directive itself, appears sufficient.1352 

Inn the case of article 5(2)(e) CD, the prescribed payment of fair compensation is 
sufficientt to fulfi l international obligations. 

Articlee 5(3)(a) CD exempts the use for illustrating teaching or scientific research. 
Ass discussed above, the payment of equitable remuneration is appropriate in this 
casee to fulfil international obligations.1353 In this context, the three-step test of 
articlee 5(5) CD thus requires the payment of monetary reward. 

Articlee 5(3)(e) CD, among other things, allows administrations the unauthorised 
usee of copyrighted material insofar as the accomplishment of their tasks depends on 
suchh use.1354 The limitation ensures the effective functioning of administrative 
bodies.. However, it also helps to reduce the cost of proper administration. 
Arguably,, it has overtones of a tax on right holders. The payment of equitable 
remunerationn is consequently appropriate to ensure compliance with international 
obligations.. It evolves from article 5(5) CD. 

Inn the remaining cases, there is no obvious need for the payment of equitable 
remuneration.1355 5 

5.3.44 OVERVIEW OF INTERNATIONAL OBLIGATIONS 

Conductingg a survey of the obligations imposed on national legislation by the 
referencee to the international three-step test made in article 5(5) CD, the following 
conclusionss can be drawn: the 'reprography exemption' of article 5(2)(a) CD is 
merelyy accompanied by the obligation to provide for fair compensation. With 
regardd to copies made by industrial undertakings, this pecuniary reward is 
insufficientt Pursuant to article 5(5) CD, it should amount in this case to the sum a 
rightright holder freely bargaining for the use in question would have received. Hence, 
equitablee remuneration must be paid.1356 Article 5(2)(b) CD, privileging strictly 
personall  use, must be replaced in the digital environment with a library-
administeredd private use system to fulfi l the three-step test. Otherwise, it would 
unreasonablyy prejudice the legitimate interests of the right holders. The payment of 
fairr compensation, as prescribed in the Directive, appears appropriate.1357 

Seee subsections 4.6.4.2. and 4.S.S. 
Cf.. subsection 4.6.4.2. See as to the relationship between levy schemes and the protection of DRM 
systemss Hugenholtz/Guibault/van Geffen 2003,32-47, and Peukert 2003. 
Cf.. Xalabarder 2003,167. See subsections 4.6.4.1 and 4.6.4.2. 
Cf.. subsection 5.3.1.1. 
Ricketsonn 2003, 77, considers it advisable to provide for equitable remuneration in connection with 
articlee 5(3Xb) CD. Article 5(3X0 CD is not a special case. The first alternative of article 5(3Xg) and 
articlee 5(3)(h) CD conflicts with a normal exploitation. See sections 5.3.1.1 and 5.3.2. 
Seee subsection 53.3. Cf. subsection 4.6.4.2 and Ricketson 1987,520; Rcsor 2002a, 275. 
Seee subsection 4.6.4.2. 
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Articlee 5(3)(a) CD, exempting the use for illustrating teaching or scientific 
research,, is incompatible with the three-step test insofar as no provision is made for 
thee payment of equitable remuneration.1358 In article 5(3)(e) CD, the exemption of 
thee use for administrative, parliamentary or judicial proceedings must be restricted 
too those institutions which really depend on the use of copyrighted material to 
accomplishh their tasks. Otherwise, this aspect of article 5(3)(e) CD cannot be 
consideredd a special case.1359 Furthermore, the use for administrative purposes must 
bee cushioned by the payment of equitable remuneration.1360 The first alternative of 
articlee 5(3)(g) CD, the use of works during religious celebrations, conflicts with a 
normall  exploitation.1361 It is therefore incompatible with the three-step test. The 
secondd alternative of article 5(3)(g) CD, the use of works during official 
celebrations,, must be confined to the scope of the 'minor reservations doctrine'. 
Otherwise,, it cannot be deemed a special case.1362 National legislation must 
furthermoree refrain from adopting article 5(3)(h) CD, allowing the unauthorised use 
off  works made to be located permanently in public places. Insofar as article 5(3)(h) 
CDD exempts the systematic reproduction and communication or making available to 
thee public of works situated in public places for commercial ends, it conflicts with a 
normall  exploitation.1363 Article 5(3)(i) CD concerning the incidental inclusion of a 
workk in other material is not a special case.1364 Its adoption, consequently, runs 
counterr to international obligations. Article 5(3)(1) CD, permitting the use in 
connectionn with the demonstration or repair of equipment, is a special case only 
insofarr as incidental use is made that can hardly be avoided in the normal course of 
eventss when running a business selling or repairing relevant equipment.1365 When 
maintainingg so-called 'cases of minor importance', as permitted by article 5(3)(o) 
CD,, national legislation must moreover proceed carefully. Affected limitations 
mustt be scrutinised thoroughly in the light of the three-step test. 

5.44 The Addressees of Articl e 5(5) CD 

Finally,, the question is to be raised, to whom should the task of bringing national 
copyrightt law into line with all the described modifications be assigned? Is it solely 
thee task of national legislation? May it confidently be left to the courts? This 
questionn has interesting ramifications that shall not be concealed. Insofar as it 
touchess upon the division of labour between courts and legislators, it also refers to 

Cf.. subsections 4.6.4 and 5.3.3. 
Seee subsection 5.3.1.1. 
Seee subsection 5.3.3. 
Seee subsection 5.3.2. 
Seee subsection 5.3.1.1. 
Seee subsection 5.3.2. 
Seee subsection 5.3.1.1. 
Seee subsections 4.4.2.3 and 5.3.1.1. 
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thee basic problem of whether copyright limitations should either be enshrined in 
restrictivelyy delineated provisions or be circumscribed in elastic terms in the 
frameworkk of an open-ended provision. The first alternative mirrors the continental 
Europeann model, the second alternative reflects the Anglo-American approach.1366 

Iff  the first alternative is chosen, the legislative decision about how to draw the 
conceptuall  contours of the restricted number of precisely delineated limitations 
formss the centre of gravity. If preference is given to the second alternative instead, 
thee courts play a decisive role. They must bring to light the different facets of the 
givenn open-ended norm. As clarified in the context of the requirement that 
limitationss have to be 'certain special cases', the three-step test leaves sufficient 
roomm for both alternatives.1367 Hence, it is not prescribed in international copyright 
laww which of the two outlined models is to be followed at the national level. 

Furthermore,, the question of how to fulfi l international obligations has overtones 
off  the general problem of the effect of international treaties in domestic law. It is 
beyondd the scope of the present inquiry to dive into the theoretical profundities this 
questionn entails. Different answers are to be expected on the basis of the different 
nationall  mechanisms regulating the effect of international treaties in domestic 
law.13688 The observation of articles 9(2) BC, 13 TRTPs and 10 WCT depends on 
thesee specific mechanisms. In the framework of the Copyright Directive, however, 
thiss underlying complex problem1369 has been solved by transforming the existing 
internationall  obligations into EC law. Article 5(5) CD, accompanied by recital 44, 
repeatss the international obligation to comply with the three-step test, thereby 
makingg it part of the obligation to implement the Copyright Directive correctly in 
nationall  law. 

Inn general, it might be doubted, however, whether the three-step test has the 
potentiall  for impacting on national court decisions. It could be argued that it is too 
vaguee because of the openness of its wording. National legislation, it could then be 
argued,, must concretise the three-step test first. Against this assumption, it is to be 
assertedd that the test is an indispensable element of the international system. It sets 
limitss to limitations on internationally recognised rights. If allowance is made only 
forr the more precisely delineated limitations to be found in the Berne Convention 
butt not for the three-step test, merely the walls of the building erected in 
internationall  copyright law are considered but not the roof. A national court that is 
alertt to international obligations wil l accordingly always seek to take into account 
thee entire framework established in international copyright law instead of focusing 
merelyy on those elements, the outlines of which appear sufficiently specified. In 
fact,, it cannot be said that courts were loath in the past to take the abstract criteria of 

Cf.. section 2.1. 
Cf.. subsections 4.4.1 and 4.4.4.2. 
Cf.. the overview given by numerous authors in: Jacobs/Roberts 1987. See as to the TRIPs 
Agreementt Duggal 2001,86-110; Drexl 1994, 777-788. 
Cf.. as to treaty-making by the EC Pescatore, in: Jacobs/Roberts 1987,171-192. 
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thee three-step test into account Examples in Germany, the Netherlands and Austria 
showw that the opposite is true.1370 

Againstt this background, it becomes obvious that the question of the addressees 
off  the three-step test cannot be answered by drawing an entirely black or white 
picture.. It does not portray reality adequately when it is assumed that the national 
legislator,, by setting out precisely delineated limitations, is capable of barring 
courtss from having recourse to the three-step test. National legislation cannot 
monopolisee the application of the three-step test. As the test is now enshrined in 
articlee 5(5) CD, this is even more true in EC law. National courts have always and 
wil ll  always orient their decision by the abstract criteria of the three-step test when it 
comess to entering unknown territory. In particular, in times of upheavals within the 
copyrightt matrix, when new solutions have to be developed, the three-step test wil l 
bee used as a signpost.1371 The crucial question, then, is the extent to which national 
legislationn should pave the way for the application of the three-step test by the 
courts.. With regard to the implementation of the Copyright Directive in the member 
states,, this question has taken concrete shape. Should the three-step test itself be 
incorporatedd into national copyright law?1372 

Thee latter question can clearly be answered in the negative. The passage of 
articlee 5(5) CD stating that limitations 'shall only be applied in certain special 
cases'' is a mere reference to international obligations.1373 The three-step test must 
bee borne in mind but not be incorporated. As there is no indication that national 
courtss are reluctant to lend weight to the test, it is not necessary to impose the 
obligationn on national legislation to include the three-step test in national law. 
However,, it may be wise to introduce the three-step test in national copyright law -
particularlyy in the context of the Copyright Directive. The realisation of the 
Directive'ss principal objective to harmonise copyright law is imperilled by the 
extensivee list of optional limitations set out in article 5 CD. It would have been 
moree effective to set forth an open-ended formula based on the three-step test 
insteadd of enumerating no fewer than 21 limitations. The courts, including the 
Europeann Court of Justice, could then have accomplished the gradual harmomsation 
off  copyright limitations.1374 

Cf.. German Bundesgerichtshof (Federal Court of Justice), decisions I ZR 118/96 of February 25, 
1999,, in: Juristenzeitung 1999, 1000-1007, and I ZR 255/00 of July 11, 2002, in: Gewerblicher 
Rechtsschutzz und Urbeberrecht 2002,963-967. Cf. Dutch Hoge Raad (Supreme Court), decision no. 
139333 of June 22, 1990, 'Zienderogen Kunst', in: Nederlandse Jurisprudentie 1991, no. 268, and 
decisionn no. 14695 of June 26, 1992, in: Nederlandse Jurisprudentie 1993, no. 205. See also the 
decisionn of the Gerechtshof Amsterdam of January 30, 2003, in: Tijdschrift voor Auteurs-, Media-
enn Informatierecht 2003, 94-97. Cf. Austrian Oberster Gerichtshof (Supreme Court), decision 4 Ob 
143/944 of January 31, 1995, in: Gewerblicher Rechtsschutz und Urheberrecht Internationaler Teil 
1995,729-731.. Cf. the overview given by Bomkamm 2002, 35-38. 
Cf.. section 2.3. 
Cf.. Cohen Jehoram 2002, 1694. 
Cf.. subsection 5.3.1.2. 
Cf.. Dreier 2002a, 28 (footnote3). 
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However,, this more effective solution of the harmonisation problem is not 
completelyy beyond reach. A last chance is offered by the circumscription of the 21 
permissiblee limitations in the Directive. As the enumerated cases are not delineated 
preciselyy but rather reflect certain types of limitations, the outlines of which are not 
drawnn restrictively,1375 some breathing space is left. National legislation can use this 
roomm to manoeuvre by laying down literal copies of the enumerated cases in 
nationall  law which are combined with the three-step test. The framework set out in 
articlee 5 CD, in other words, is to be copied as precisely as possible.1376 By doing 
so,, a further fragmentation of copyright law in the EU can be prevented. If all 
memberr states would literally reproduce the cases they wish to include in national 
laww and subject these cases to the three-step test, a uniform framework would 
indeedd be established. If the European Court of Justice, then, is called upon to 
decidee on one of the limitations allowed under the Copyright Directive, its holding 
wouldd equally affect the laws of those member states providing for the limitation in 
question.13777 If, by contrast, each member state embarks on the further specification 
off  the listed types of limitations, this wil l inevitably result in a further fragmentation 
off  copyright law. Decisions of the European Court of Justice could not have the 
samee harmonising effect. As they may concern only one specific variant chosen in 
onee individual member state, it wil l become much more difficult for the Court to 
contributee to the intended harmonisation of copyright law. 

Itt is therefore preferable to adopt the three-step test at the national level, and to 
combinee it with literal copies of the types of limitations listed in article 5 CD. The 
outcomee of this procedure would be a half-way house - somewhere between the 
muchh more open US fair use doctrine and the traditional continental European 
systemm of more restrictively delineated limitations. The question posed at the 
beginningg of this subsection, then, could finally clearly be answered as follows: 
courtss and legislators alike are the addressees of the three-step test1378 Otherwise, 
thee project to harmonise copyright law in the EU wil l further be compromised. 

Cf.. subsection 5.3.1.2. 
Forr a more detailed description of this proposal, see Senftleben 2003,11-13. 
Cf.. Bornkamm 2002,44, elaborating that the three-step test, within die framework set out in article 
55 CD, 'offers die chance for dynamic harmonisation'. 
Cf.. Buydens 2001, 442, who believes that mis conclusion follows directly from the wording of 
articlee 5(5) CD anyway. 
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Summary y 
Thee three-step test sets limits to limitations on authors' rights. The latter sequence -
grantt of exclusive rights, imposition of limits on these rights, application of the 
three-stepp test - has been inspected more closely in chapter 2. 

Inquiringg into the rationales underlying copyright protection first, it could be 
shownn on the basis of historical findings that it is inappropriate to conceive of the 
twoo legal traditions of copyright law - die common law approach and the civil law 
approachh - as two incompatible, separate systems in this context. Instead, die 
groundworkk laid for copyright protection in die two traditions turns out to rest on a 
sharedd set of basic ideas derived from natural law and utilitarian notions alike.1379 

Thee natural law argument has subsequently been traced back to Locke's elaboration 
off  a natural right to property in his Second Treatise on Government. It focuses 
attentionn on die individual merit of the autiior and die act of creation. Further 
ramificationss of natural law dieory, like die assumption that a bond unites the 
authorr to die object of bis creation which is perceived as a materialisation of his 
personality,, become understandable against this backdrop. Utilitarian arguments, by 
contrast,, permit society's overall welfare to be factored into die equation. In tiiis 
linee of reasoning, die promise of monetary rewards is offered to authors as an 
incentivee to encourage their intellectual productivity. Ultimately, this 
encouragementt shall enhance die benefits for society. Economic, industrial and 
culturall  considerations as well as freedom of expression values can be summoned 
upp to support copyright protection in diis framework To establish a central basis for 
naturall  law and utilitarian arguments alike, it may be posited diat copyright law is 
primarilyy to be understood as a means to provide an optimal framework for cultural 
diversity.1380 0 

Ass to die limits set to autiiors' rights - die second element of die aforementioned 
sequencee - a survey of justifications for copyright limitations has been conducted 
afterr sifting tiirough die rationales of copyright protection. Instead of seeking to 
determinee a universe of potential justifications, stretching from die specific needs of 
disabledd people to die regulation of industry practice, die discussion was confined 
too certain elements impacting deeply on the balance between grants and 
reservationss of copyright law. Attention has been devoted to the fundamental 
guaranteee of freedom of expression and information diat may be invoked in favour 
off  press privileges as well as die exemption of quotations and a work's use for the 

Seee subsection 2.1.1. 
Seee subsections 2.1.2 and 2.1.3. 
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puiposess of criticism and parody.1381 In respect of the objective to disseminate 
information,, it has been stressed that personal use privileges, functionally, 
constitutee a powerful decentralised instrument for spreading information. This 
substantiall  contribution to the dissemination of information may be capable of 
justifyingg their maintenance in the emerging information society. The right to 
privacyy has also been discussed in this context.1382 Finally, it was pointed out that 
limitationss may also be imposed on authors*  rights on the grounds that they fulfi l a 
democracy-enhancingg function.1383 

Inn order to point a clear route through the thicket of the wide variety of surveyed 
arguments,, Locke's elaboration of a natural right to property was finally revisited. 
Thee three-step test would be hard to apply if no guidelines could be given as to 
wheree the line between grants and reservations of copyright, ultimately, should be 
drawn.. It has therefore been emphasised that Locke's labourer acquires a property 
rightright only if he leaves 'enough and as good* in common for others. In the field of 
copyright,, the principle of so-called 'intergenerational equity' can be derived from 
thiss proviso. It has accordingly been posited with regard to copyright limitations 
thatt an author acquires an intellectual property right in his creation only on the 
conditionn that he permits (potential) later authors to study and build upon his works 
-- just like he himself may have done to discover and develop his creative talent. 
Thee specific balance with regard to those individuals who take part in the process of 
creation,, thus, was brought into focus. Considerations of this kind support the 
exemptionn of transformative uses but also privileges for private study, educational 
purposess and library activities. The maxim of intergenerational equity does not only 
demandd the exemption of uses which are directly related to the creation of a new 
workk but also undergirds limitations serving uses which are of a consumptive nature 
att the moment they occur. This concept was used as a signpost for the later 
interpretationn of the three-step test1384 

Inn chapter 3, the different stages of development of the three-step test in 
internationall  copyright law have been examined in detail. At the 1967 Stockholm 
Conferencee for the revision of the Berne Convention, the three-step test was 
introducedd to pave the way for the formal recognition of the general right of 
reproductionn jure conventionis. A provision had to be devised which accomplishes 
twoo opposite tasks. On the one hand, the envisioned general right of reproduction 
hadd to be sheltered from the potential corrosive effect of the numerous limitations to 
bee found in domestic legislation.1385 On the other hand, the margin of freedom 
whichh the countries of the Berne Union considered indispensable to satisfy social 

Seee subsection 2.2.1. 
Seee subsections 2.2.2 and 2.2.3. 
Seee subsection 2.2.4. 
Seee section 2.3. 
Thee survey of national limitations known at the time of the Stockholm Conference, which has been 
conductedd in this context, brought to light that there was a wide variety of limits set to the right of 
reproductionn in domestic legislation indeed. See subsection 3.1.3. 
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andd cultural needs had to be left untouched. Against this background, it is not 
surprisingg that the three-step test was adopted, the final wording of which can be 
tracedd back to a proposal tabled by the UK delegation. Due to the openness of its 
abstractt criteria, the test is capable of encompassing a wide range of limitations. At 
thee Conference, it constituted an appropriate basis for the reconciliation of the 
contraryy opinions expressed by the participants. The first three-step test in 
internationall  copyright law was thus enshrined in article 9(2) BC. Its ambit of 
operationn was confined to limitations imposed on the general right of reproduction 
whichh could now be recognised internationally in article 9(1) BC.1386 

Afterr its introduction at the 1967 Stockholm Conference, the three-step test 
reappearedd in the TRIPs Agreement in 1994. It was thus embedded in a trade 
context.. In the course of the negotiations, the abstract formula was apparently 
perceivedd as a kind of materialisation of the standard of protection reached in the 
Bernee Convention. Accordingly, it was not only incorporated into TRIPs by 
referringg to article 9(2) BC but also laid down separately in article 13 TRIPs as an 
instrumentt regulating generally 'limitations or exceptions to exclusive rights'. This 
latterr insertion brings about a substantial broadening of the test's scope. It is no 
longerr confined to the general right of reproduction. By contrast, the task was 
assignedd to the three-step test to hinder limitations from encroaching upon whatever 
exclusivee right was recognised internationally. As regards the rights newly granted 
underr TRIPs, this means that the three-step test is the only standard of control to be 
mett by national legislation. As to the rights conferred on authors in the Berne 
Convention,, article 13 TRIPs turns out to be a Berne-plus element when taking into 
accountt article 2(2) TRIPs and article 20 BC which is incorporated into TRIPs by 
reference:: domestic legislation wishing to impose a limitation on a right granted in 
thee Berne Convention must not only ensure compliance with the specific norms of 
thee Convention itself but also, in addition, observe the three-step test of article 13 
TRIPs.1387 7 

Thee comprehensive applicability of the three-step test to all kinds of limitations 
wass consolidated when it came to embodying the abstract formula also in article 10 
WCTT at the 1996 WIPO Diplomatic Conference. Pursuant to article 10(1) WCT, the 
testt is to be applied to the limitations on the rights newly granted under the WIPO 
Copyrightt Treaty. Article 10(2) WCT makes plain that limitations on Berne rights 
mustt additionally be subjected to the three-step test The confirmation of this latter 
aspect,, already following from article 13 TRIPs, gave rise to the fear among the 
participantss of the Conference that the freedom traditionally enjoyed by national 
legislationn may be unduly curtailed It was therefore understood that article 10(2) 
WCTT neither reduces nor extends the scope of those provisions permitting 
limitationss under the Berne Convention. Besides this tribute paid to the concern 
aboutt sufficient room to manoeuvre for national legislation, the agreed statement 

Seee subsection 3.1.2. 
Seee section 3.1 
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concerningg article 10 WCT expressly embraces the three-step test as a guiding 
principlee for the adjustment of traditional limitations to the digital environment and 
aa basis for the development of new limitations to come.1388 

Inn chapter 4, the functioning and structure of the three-step test was analysed 
beforee embarking on the interpretation of each criterion. If restrictions are imposed 
onn the reproduction right of article 9(1) BC, the three-step test of article 9(2) BC 
functionss as a direct control mechanism. Similarly, article 13 TRIPs directly 
controlss exemptions from the rental rights of article 11 and 14(4) TRIPs, and the 
three-stepp test of article 10(1) WCT directly governs limitations on the right of 
distributionn of article 6 WCT, the rental right of article 7 WCT, and the right of 
communicationn to the public of article 8 WCT. Exertion of direct control means that 
thee three-step test itself constitutes the standard of review that a national legislator 
wishingg to adopt a limitation must meet. This situation differs from the application 
off  the three-step test as an additional safeguard. If limits are set to exclusive rights 
grantedd in the Berne Convention, the three-step test always additionally comes into 
play.. Here, national legislation, first of all, must observe the specific rules for 
limitationss set out in the Convention itself. Furthermore, however, the three-step 
testss of article 13 TRIPs and 10(2) WCT must be fulfilled. In this context, the three-
stepp test, thus, does not exert direct control but must additionally be observed after 
ensuringg compliance with a specific norm of the Berne Convention. The additional 
controll  exerted by the test influences particularly those provisions of the Berne 
Conventionn which, like article 10(1) and (2) BC, refer to fair practice, and the 
impliedd limitations accepted in the framework of the Berne Convention.1389 

Ass to the structure of the three-step test, it could be shown that the system of its 
threee criteria can be considered a means for approximating gradually the core of 
copyright'ss balance: the first step is the furthest from the core and correspondingly 
off  a general nature. It sets forth the basic rule that limitations are only permitted in 
certainn special cases. Copyright limitations which are incapable of fulfillin g this 
criterionn are inevitably doomed to fail. The second step delineates the basic rule of 
criterionn 1 more precisely: a conflict with a normal exploitation is not permissible. 
Thiss criterion is located halfway to the core. At this stage, no additional instruments 
forr the reconciliation of the interests of authors and users, like the payment of 
equitablee remuneration, are necessary. Limitations which fail to meet this condition 
cannott be countenanced at all. The third step, however, is the closest to the core. 
Thee wording of this condition contains elements that can be applied for the exact 
calibrationn of copyright's balance. The prejudice has to be 'unreasonable', the 
interestss of the author 'legitimate'. In this situation, where the divergent interests of 
copyrightt law finally meet, the possibility to provide for equitable remuneration is 
indispensable.. As the mere decision between permission and prohibition of 
limitationss would be too imprecise, it serves as a means to establish a balanced 

Seee section 3.3. 
Seee section 4.2 and subsection 4.6.5. 
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proportionn between the interests at stake. The realisation of the objective to strike a 
properr copyright balance, thus, finally depends on the last criterion. This last step, if 
any,, is therefore to bee regarded as the kingpin of the three-step test1390 

Turningg to the interpretative analysis after clarifying the function and system of 
thee three-step test, the first step, 'certain special cases', was brought into focus. It 
hass been pointed out here that its first element, the claim for 'certainty', must not be 
overestimated.. In particular, it is not necessary that limitations are precisely and 
narrowlyy determined in the sense of the civil law approach to copyright. The 
espousall  of a clear definition that might be inferred from the term 'certain' has its 
limits.. It simply means that limitations must be delineated so as to become 
distinguishablee from each other. They must be discernible as 'some special cases'. 
Thee task to draw the necessary dividing line between different limitations need not 
bee fulfilled by national legislation but may also be left to the courts. In common law 
systems,, established case law can accordingly be factored into the equation in the 
contextt of open-ended provisions.1391 

Ass to the second element, the necessity of 'speciality', it could be shown that an 
approachh leaning heavily on quantitative findings is manifestly unsuited to 
determiningg special cases. A corresponding concept of the WTO Panel reporting on 
sectionn 110(5) of the US Copyright Act had to be rejected. From the ensuing 
inquiryy into the qualitative connotation of the term 'special', it could be inferred 
thatt some clear reason of public policy must underlie the adoption of a copyright 
limitation.13922 The national legislator must enter into a careful weighing process. 
Thee legitimate interests of the author, to which the third criterion of the three-step 
testt refers, must be weighed carefully against the competing interests at stake. The 
legislativee decision to set limits to the author's exclusive rights on account of these 
competingg user interests must be a reaction to an understandable need for the 
reconciliationn of the user interests at stake with the author's legitimate interests. 
Hence,, a limitation that rests on a rational justificatory basis making its adoption 
plausiblee constitutes a special case in the sense of the three-step test1393 

Provisionss of the Berne Convention which explicitly permit the adoption of a 
limitationn at the national level always constitute a rational justificatory basis in the 
outlinedd sense. A national limitation which complies with the Berne Convention, 
therefore,, automatically forms a special case.1394 However, the use of copyrighted 
materiall  in industrial undertakings is, for instance, not a special case — at least not 
insofarr as such use can be controlled in the digital environment1395 As regards the 

Seee section 4.3. 
Seee subsection 4.4.1. 
CfRicketsonn 1987,482. 
Seee subsection 4.4.2. 
Seee subsection 4.4J. 
Seee subsection 4.4.4.1. 
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USS fair use doctrine, it could be concluded that it is not unreasonable to assume that 
thee doctrine forms a 'certain special case' in the sense of the three-step test.1396 

Inn the field of the second step, 'no conflict with a normal exploitation', concepts 
too be found in literature proved to be inappropriate. The historical approach of 
Bornkammm and Ricketson's empirical approach alike had to be rejected.13*7 The 
developmentt of a new normative concept, subsequently, was based on the guideline 
givenn at the 1967 Stockholm Conference that all actual and potential forms of 
exploitationn which have considerable economic or practical importance must be 
reservedd to the authors. With an eye to the digital environment, it was clarified at 
thee outset that this formula must not be misunderstood to encompass each and every 
conceivablee way of deriving economic profit from a work. Otherwise, the three-step 
testt would virtually be reduced to a 'one-step test': copyright limitations would 
almostt always come into conflict with a normal exploitation.1398 

Takingg this insight as a starting point, it could be gathered from a comparative 
analysiss with the fourth factor of the US fair use doctrine that only major sources of 
royaltyy revenue should be qualified as an exploitation form of considerable 
importancee in the context of the second criterion. The prohibition of a conflict with 
aa normal exploitation, thus, merely shelters the economic core of copyright from 
erosion.13999 The international system of exclusive rights, on which the WTO Panel 
reportingg on section 110(5) of the US Copyright focused, turned out to be 
unsuitablee for determining this core area. Instead, the overall commercialisation of 
workss of the different categories affected by a limitation must be considered.1400 A 
limitationn therefore conflicts with a normal exploitation if it divests authors of an 
actuall  or potential, typical major source of royalty revenue that carries weight 
withinn the overall commercialisation of works of the relevant category.1401 

Pursuantt to this standard of review, a conflict with a normal exploitation arises in 
particularr if a limitation erodes the very market for a certain category of works.1402 

Privilegess for strictly personal use form a further problem area. It can hardly be 
overlookedd that the broad private use privileges known from the pre-digital past 
havee the potential for depriving authors of potential major sources of royalty 
revenuee in the digital environment. To avoid a conflict with a normal exploitation, 
itt is thus advisable not to uphold broad private use privileges. On the other hand, 
thee fact must be faced that particularly limitations serving strictly personal use may 
bee of crucial importance for the appropriate distribution of information resources in 
thee information society, the enhancement of democracy and the promotion of 
intergenerationall  equity. Instead of thoughtlessly abolishing personal use privileges 

Seee subsection 4.4.4.2. 
Seee subsections 4.5.1 and 4.S.2. 
Seee subsections 4.5.3.1 and 4.5.3.2. 
Seee subsection 4.5.3.3. 
Seee subsections 4.5.3.4. 
Seee subsection 4.5.3.5. 
Seee subsections 4.5.4.2 and 4.5.4.3 for examples. 
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altogether,, they should accordingly be carefully restructured. Those areas are to be 
carvedd out and enshrined in new limitations which are indispensable for attaining 
thee aforementioned ends. The inquiry into possible ways of accomplishing this task 
whichh has been undertaken in this context suggests that particularly digital library 
servicess may play a decisive role.1403 

Thee third step, 'no unreasonable prejudice to legitimate interests of the author', 
liess at the core of copyright's delicate balance and serves as final adjustment tool. 
Thee different abstract terms establishing this criterion can be understood as 
elementss of one final proportionality test. The author's interests to be taken into 
accountt in the course of the final balancing exercise, first of all, are his economic 
interests.. Every conceivable economic concern may enter the picture in this 
framework.. Economic interests which do not belong to the economic core of 
copyrightt and, therefore, were not considered in the context of the previous second 
stepp are thus to be factored into the equation now. Article 9(2) BC and 10 WCT, 
furthermore,, offer the possibility of making allowance for an author's moral 
interests.. Article 13 TRIPs, on the contrary, is impervious to the protection of non-
economicc interests. It neutrally refers to the 'right holder' instead of the 'author'. 
Thiss language seems to indicate, however, that die economic concerns of a broader 
group,, including licensees like publishers, record companies and film distributors, 
aree relevant in this context140*  The proportionality test itself is an internal two-step 
testt On both sides - the side of authors and the side of users - a step towards the 
centree of copyright's balance is to be taken. Interests of the author are accordingly 
onlyy relevant insofar as they can be qualified as 'legitimate'. Prejudices to the circle 
off  legitimate interests, however, are forbidden if they reach an 'unreasonable' level. 

Ass to the first of these two internal steps, it could be clarified that the expression 
'legitimatee interests' can be perceived as a 'normative claim calling for the 
protectionn of interests that are "justifiable" in the sense that they are supported by 
relevantrelevant public policies or other social norms'.1405 Hence, an author's interests must 
bee scrutinised in the light of the rationales of copyright protection. They may turn 
outt to be unjustified, for instance, when market failure bars authors from exploiting 
theirr works in a certain area. Subjecting this area to the author's control would 
neitherr entail an additional incentive to create, nor would it enhance the author's 
independencee from patrons, thereby encouraging free speech. The same is true as 
regardsregards a work's use for the purposes of criticism and parody. Authors are likely to 
refrainrefrain from developing markets for these uses. The beneficial effects of a potential 
extraa income accruing from uses of this kind, thus, would not be realised anyway. 
Thee interests of authors must also give way if a limitation is evidently better suited 
forr achieving a certain objective underlying copyright protection. Cultural diversity 
andd intellectual debate, for instance, can evidently be promoted more effectively by 

Seee subsections 4.5.5.1 and 4.5.5.2. 
Seee subsections 4.6.2 and 4.6.3. 
Seee WTO Panel - Patent 2000, § 7.69. Cf. subsection 4.6.4.1. 
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exemptingg the making of quotations instead of subjecting such use to the author's 
controll  to open an additional source of royalty revenue.1406 

Turningg to the side of users, the issue of 'unreasonable prejudices' had to be 
raised.. The justificatory groundwork laid for a limitation is of particular importance 
inn this respect. If a limitation, for instance, is unsuited to promoting the attainment 
off  the objective which is pursued by its imposition on exclusive rights, this is a 
clearr instance of an unreasonable prejudice. A useless constraint would be placed 
onn the rights of authors under these circumstances. A limitation, in addition, must 
bee the least harmful of more than one available means to achieve a particular goal. 
Itt was pointed out here that less restrictive alternatives only come into play insofar 
ass they have the potential for furthering the pursued objective as effectively as the 
currentt limitation.1407 

Thee feature of the three-step test which occupies centre stage in the context of 
thee third criterion, however, is the possibility to provide for the payment of 
equitablee remuneration. To prevent the harm flowing from a limitation from 
reachingg an unreasonable level, national legislation can ensure that authors receive 
adequatee monetary reward. It could be shown that the concept of equitable 
remunerationn underlying the three-step test is a fluid transition from a state where 
noo remuneration has to be paid to cases necessitating the payment of the price a free 
authorr bargaining for the use in question would have agreed upon. In general, 
equitablee remuneration must be paid insofar as the relevant limitation does not keep 
withinn reasonable limits. Hence, the extent to which the limitation oversteps the 
borderlinee must be estimated. The justification on which the limitation rests must 
oncee again be brought into focus in this connection.1408 

Ultimately,, it could be shown by shedding the light of the principle of 
proportionalityy on the overall regulatory framework established by the three-step 
testt that the whole test procedure, virtually, can be perceived as a refined 
proportionalityy test The necessity that limitations must be 'certain special cases', 
andd the prohibition of a 'conflict with a normal exploitation', could be identified as 
instrumentss for sorting out cases of evident ^proportionality. They establish a 
gatewayy to copyright's delicate balance which, finally, is to be adjusted with the 
helpp of the last criterion, forbidding an 'unreasonable prejudice to the legitimate 
interestss of the author'.1409 

Inn chapter 5, the results of the interpretative analysis were used to clarify the role 
whichh the three-step test plays in the European Copyright Directive 2001/29/EC of 
222 May 2001 (CD). The Directive's principal objective is to harmonise copyright 
laww in the European Union. However, it also paves the way for the ratification of 

Seee subsection 4.6.4.1. 
Seee subsection 4.6.4.2. 
Seee subsection 4.6.4.2. 
Seee section 4.3 and subsection 4.6.6. 

290 0 



SUMMARY Y 

thee WIPO 'Internet' Treaties.1410 Therefore, international obligations are taken into 
accountt In this framework, the three-step test forms a window opened in article 
5(5)) CD to make the existing international obligations in the field of limitations 
visible.. On its merits, it functions just like article 10(2) WCT as an additional 
safeguard.. The limitations allowed under paragraphs 1 to 4 of article 5 CD are its 
fieldd of application. When a member state wants to adopt one of these limitations, it 
mustt additionally ensure compliance with three-step test of article 5(5) CD.1411 

Withh regard to the requirement laid down in article 5(5) CD that the limitations 
listedd in article 5 CD 'shall only be applied in certain special cases', it could be 
shownn that national legislation is not obliged to form special cases of the 
enumeratedd cases. To fulfi l the first criterion of article 5(5) CD, national legislation 
thuss need not draw the conceptual contours of a limitation based on one of the cases 
listedd in article 5 CD more narrowly than is done in the Directive itself. Instead, this 
passagee of article 5(5) CD simply completes the reference to the international three-
stepp test.1412 

Attentionn has also been devoted to the fact that the Copyright Directive explicitly 
providess for the payment of fair compensation in three cases, namely in respect of 
unauthorisedd photographic reproductions falling under article 5(2)(a), reproductions 
byy a natural person for private use privileged by article 5(2)(b), and reproductions 
off  broadcasts by social institutions permitted by article 5(2)(e). As to the 
relationshiprelationship between this guarantee of fair compensation and the obligation to 
providee for the payment of equitable remuneration potentially resulting from the 
three-stepp test, it could be clarified that the international obligation remains 
untouchedd and must be fulfilled separately. Arguably, it is an even stronger claim 
forr an adequate pecuniary reward because it may amount to the sum an author 
freelyy bargaining for the use in question would have agreed upon. The guarantee of 
fairr compensation does not exempt EU member states from the necessity to 
determinee carefully in each single case whether or not equitable remuneration is to 
bee paid. In the case of articles 5(2)(a), (b) and (e), it has a privileging effect if an 
internationall  obligation to provide for the payment of equitable remuneration does 
nott result from the three-step test.1413 

Besidess these functional clarifications, each permissible limitation enumerated in 
articlee 5 has been scrutinised in the light of the three-step test. This inquiry yielded 
thee following results: it is insufficient that the exemption of photographic 
reproductionsreproductions in article 5(2)(a) CD is merely accompanied by the obligation to 
providee for the payment of fair compensation. With regard to copies made in 
industriall  undertakings, it follows from article 5(5) CD that the pecuniary reward 
shouldd amount to the sum a right holder freely bargaining for the use in question 

Seee subsection 5.1.3. 
Seee section 5.2. 
Seee subsection 5.3.1.2. 
Seee subsection 5.3 J. 
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wouldd have received. Hence, equitable remuneration must be paid Article 5(2)(b) 
CD,, privileging strictly personal use, must furthermore be replaced in the digital 
environmentt with a library-administered private use system to fulfi l the three-step 
testt Otherwise, it would unreasonably prejudice the legitimate interests of the right 
holders.. The payment of fair compensation, as prescribed in the Directive in this 
case,, appears appropriate.1414 

Articlee 5(3)(a) CD, exempting the use for illustrating teaching or scientific 
research,, is incompatible with the three-step test insofar as no provision is made for 
thee payment of equitable remuneration. In article 5(3)(e) CD, the exemption of the 
usee for administrative, parliamentary or judicial proceedings must be restricted to 
thosee institutions which really depend on the use of copyrighted material to 
accomplishh their tasks. Otherwise, this aspect of article 5(3)(e) CD cannot be 
consideredd a special case. Furthermore, the use for administrative purposes must be 
cushionedd by the payment of equitable remuneration. The first alternative of article 
5(3)(g)) CD, the use of works during religious celebrations, conflicts with a normal 
exploitation.. It is therefore incompatible with the three-step test. The second 
alternativee of article 5(3)(g) CD, the use of works during official celebrations, must 
bee confined to the scope of the so-called 'minor reservations doctrine'.1415 

Otherwise,, it cannot be deemed a special case. National legislation must 
furthermoree refrain from adopting article 5(3)(h) CD, allowing the unauthorised use 
off  works made to be located permanently in public places. Insofar as article 5(3)(h) 
CDD exempts the systematic reproduction and communication or making available to 
thee public of works situated in public places for commercial ends, it conflicts with a 
normall  exploitation. Article 5(3)(i) CD, concerning the incidental inclusion of a 
workk in other material, is not a special case. Its adoption, consequently, runs 
counterr to international obligations. Article 5(3)0) CD, permitting the use in 
connectionn with the demonstration or repair of equipment, is a special case only 
insofarr as incidental use is made that can hardly be avoided in the normal course of 
eventss when running a business selling or repairing relevant equipment. When 
maintainingg so-called 'cases of minor importance', as permitted by article 5(3)(o) 
CD,, national legislation must moreover proceed carefully. Affected limitations 
mustt be scrutinised thoroughly in the light of the three-step test.1416 

Finally,, it has been recommended that the three-step test of article 5(5) CD be 
introducedd into national copyright law. To realise the Directive's overarching 
objectivee to harmonise copyright law, it would have been more effective anyway to 
sett forth an open-ended formula instead of enumerating no fewer than 21 
limitations.. The courts, including the European Court of Justice, could then have 
accomplishedd the gradual narmonisation of copyright limitations in the EU. On the 
basiss of the framework set out in article 5 CD, this solution is not completely 

Seee subsection 5.3.3. 
Seee subsection 3.1.1. 
Seee subsections 5.3.1.1, 5.3.2 and 5.3.3. 
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beyondd reach. The cases enumerated in article 5 CD are not delineated precisely but 
ratherr reflect certain types of limitations, the outlines of which have not been drawn 
restrictively.. National legislation can use this room to manoeuvre by laying down 
literall  copies of the enumerated cases in national law which are combined with the 
three-stepp test The framework set out in article 5 CD, in other words, is to be 
copiedd as precisely as possible. If the European Court of Justice, then, is called 
uponn to decide on one of the limitations allowed under the Copyright Directive, its 
holdingg would equally affect the laws of all those member states providing for the 
limitationn in question. The outcome of this procedure would be a half-way house -
somewheree between the much more open US fair use doctrine and the traditional 
continentall  European system of more restrictively delineated limitations.1417 

Seee section 5.4. 
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Conclusion n 
Onn its merits, the three-step test is a relic of the pre-digital world, resting on the 
markett imperfections which, in particular, threatened the right of reproduction.1418 It 
reflectss the circumstances surrounding the operation of copyright law in the 
analoguee world. Its very existence, as an instrument for setting limits to limitations 
onn exclusive rights, implies the existence of copyright limitations. Its way of 
functioningg inhibits user privileges from encroaching upon the authors' exclusive 
rights.rights. The task of the three-step test is to safeguard a copyright balance of 
traditionall  shape: strong copyright protection is conferred on authors, while users 
mayy benefit from privileges which make inroads into the field of author's rights 
insofarr as necessary for lending sufficient weight to the user interests at stake.1419 

Onee might be induced to regret the maintenance of the status quo of the analogue 
worldd in view of the potential of the digital environment for spreading the world's 
knowledge,, wisdom and wealth of aesthetic expression. It is to be borne in mind, 
however,, that mis decision affords the opportunity of taking full advantage of the 
wealthh of experience which has been aggregated in the pre-digital past of copyright 
law. . 

Whetherr or not copyright law, furnished with the three-step test as a tool for 
adjustingg its balance of grants and reservations, wil l finally prove to be capable of 
reactingg adequately to the demands of the information society, is a question to be 
answeredd in the years to come. On the basis of the preceding close inspection of the 
three-stepp test, several guidelines can be given for the further development of the 
copyrightt system. The following section 7.1 concerns the copyright paradigm as 
suchh and refers primarily to the concept of intergenerational equity that has been 
embracedd as a guiding principle in the course of the interpretation of the three-step 
test.14200 Concrete proposals for the further improvement of the framework set out in 
internationall  copyright law wil l be tabled in die final section 7.2. In this context, the 
rolee will be discussed which the incorporation of die three-step test into EC 
copyrightt law might play for future developments at the international level. 

Cf.. subsections 3.1.2. This can particularly be seen in Ine field of the prohibition of a conflict with a 
normall  exploitation. Cf. subsection 4.5.3.2. 
Cf-Dreierr 2001,70-72. 
Cf.. as to its theoretical foundation section 2.3. 
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7.11 Aligning Copyright Law with the Users among Authors 

Overr the last decades, much attention has been devoted to the economic analysis of 
copyrightt law. Imbued with the aim to shape the system of copyright protection so 
ass to afford the most efficient allocation of intellectual resources, copyright scholars 
becamee engrossed in the world of economic thought and strove to bring to fruition 
thee economic models they embraced1421 The golden fleece they were searching for 
seemss to have been the very formula yielding the one graph mat clearly indicates 
howw to properly calibrate the delicate balance between grants and reservations of 
copyrightt law - author's rights on the hand and exempted uses on the other. To this 
day,, this goal could not be achieved. The complexity of the influences impacting on 
copyright'ss balance successfully resisted any attempts to lump them all together in a 
refinedd economic model.1422 The purism of neo-classicist economic property theory, 
forr instance, was convincingly rebutted on the grounds that an economic model 
losingg sight of hardly quantifiable but socially valuable 'externalities' of copyright 
limitationss can scarcely be deemed appropriate for informing the adjustment of 
copyright'ss delicate balance.1423 

Nonetheless,, the specific merit of the economic analysis of copyright law shall 
nott be contested here. Undoubtedly, it yielded a better understanding of the basic 
problemm that a proper balance between grants and reservations of copyright law is 
too be struck.1424 This notion inheres in the common law approach to copyright It 

Thee Chicago school of thought, with its emphasis on efficiency, as well as Public Choice theory, 
focusingg on affected interest groups, have been invoked alike. The overview given by van den 
Berghh 1998, 17-20, also touches upon normative economic analyses of law. Groundwork for the 
debatee was particularly laid by Landes/Posner 1989,325. 
Cf.. the extensive economic analysis conducted by Fisher 1988, 1698-1744, who, interestingly, 
offerss a so-called 'utopian analysis', ibid., 1744-1794, as well. Introducing his Utopian model, 
Fisher,, ibid, 1744, explains: 'This Part considers how the fair use doctrine might be rebuilt if one's 
ambitionn were not merely to reduce inefficiency in the use of resources, but to advance a substantive 
conceptionn of a just and attractive intellectual culture.' This statement points in die right direction. 
Ann economic approach may indeed be useful. However, it is to be regarded as an insufficient 
transitionall  stage paving the way for a more comprehensive and appropriate dealing with questions 
concerningg copyright as law about creativity. 
Cf.. subsection 2.2.4. See Cohen 2000, 1819: 'Where complexity is central, however, and models 
overlyy reductionist, economic modeling may do more harm than good. It may cause harm, in 
particular,, if it causes us to focus on an emphasize mose aspects of the process diat are least 
importantt - to overlook what is most vital in favor of what is easier to describe or model. The 
particularr brand of economic analysis practiced within the legal academy compounds this error. 
Conventionall  law and economics has overwhelmingly focused on generating static pictures of die 
demandd and distribution curves for isolated goods at a particular point in time. As applied to 
informationn goods, this approach is especially perverse. Like a medieval mapmaker skirting die 
boundariess of terra incognita, it concentrates on die familiar and visible - transactions! licensing 
revenues!!  - and evinces littl e curiosity about die rest and its relation to die dynamic, irreducible 
whole.' ' 
Cf.. Landes/Posner 1989,333-336, van den Bergh 1998,20-22. 
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occupiess centre stage in the US.1425 The economic analysis of copyright law, 
however,, also succeeded in making continental European scholars and policy 
makerss alike sensitive to this fundamental task. That the instruments of economic 
thought,, in the end, are not unlikely to be incapable of solving the problem of 
copyright'ss delicate balance appropriately, may appear unfortunate to enthusiasts 
seekingg to view all aspects of human activities through the prism of economic 
theory,, thereby inexorably reducing human movements to economic actions. For all 
others,, the time is ripe to put an end to the foray into the economic world of 
thought.. It is advisable to begin digging the grave of the economic analysis of 
copyrightt in order to pave the way for passing this - in spite of the outlined merits -
insufficientt transitional stage. Genuine human creativity does not obey market 
dictates.14266 It is therefore erroneous to seek to align laws intruding into the sphere 
off  creative activity with the ostensible 'rationalism* of economic models. 

Instead,, the author and his specific needs must be brought into focus. This 
statementt need not be misunderstood as a last-ditch effort to keep the out-dated 
prayerr wheel of continental European author-centric copyright theory running.1427 

Ass the necessity to reconcile the interests of authors with those of users has clearly 
beenn brought to the fore in recent years - not least by the economic analysis of 
copyrightt law -1428 this project would be doomed to failure anyhow. The reference 
too the specific needs of authors, thus, does not foremost address an author's interest 
inn deriving profit from the works he has already created, but the same author's 
concernn about unhindered use of existing intellectual productions as a stimulus if 
nott prerequisite for his own future creativity. It seeks to tear down the artificial wall 
strictlyy dividing authors from users that is often erected in copyright law. In fact, 
thee same individuals are to be found on both sides of the wall.1429 The distinction 
betweenn 'coiisumptive' and 'transformative' uses that is frequently made in the 
fieldd of US copyright law,1430 gives evidence of how inconsistent the dividing line 
drawnn between authors and users is in reality. If a second author builds upon a 
predecessor'ss work to express himself artistically, he makes a "transformative' use. 
Thee latter category circumscribing a certain way of using intellectual works, thus, 
bearss witness to the fact that there are indeed users among authors. 

Too infer a comprehensive concept capable of assisting in the proper adjustment 
off  copyright's balance from this basic insight, it must necessarily be placed in a 
broaderr context It is indispensable to focus not only on instances in which an 
alreadyy existing work is used directly for creating a new one, but also on the 
beneficiall  effect which sufficient breathing space for the unauthorised use of 

Cf.. subsection 2.1.2. 
Cf.. subsection 2.1.3. 
Cf.. subsection 2.1.2. 
Cf.. Holzhauer 2000,79-80. 
Seee section 2.3. Cf. Landes/Posner 1989,332-333. 
Cf.. Ginsburg 1997,1-20, dealing specifically with this distinction. 
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copyrightedd material, in general, has on future creativity. An efficient, 
decentralised,, many-faceted and thus rich information infrastructure allows people 
too explore the cultural landscape of society free from interference by right holders. 
Itt grants access to diverse sources of perceptions and knowledge of the world, 
therebyy substantially promoting the development of independent thinking and 
ideas.14311 It constitutes a propelling force for freedom of expression and future 
creativityy by facilitating the discovery of the creative talent lying dormant in certain 
beneficiaries,, as well as the further evolution of creative potential already unveiled. 
Besidess situations where copyrighted material is directly used to create a new work, 
thee delineated indirect beneficial effect on future creativity which copyright 
limitationss have must accordingly be factored into the equation.1432 

Thiss means that the sphere of so-called 'transformative' use is to be transcended. 
Thee mere finding that creative users of today are the authors of tomorrow is a 
platitude.. At the core of 'transformative' use lies particularly the objective to embed 
alreadyy existing copyrighted material in a new work. If quotations are made in the 
coursee of writing an academic article, or a work is criticised in the guise of parody, 
thee creation of a new work is already under way and its completion is foreseeable. 
Thee crucial ramification of the insight that there are authors using existing works as 
aa basis for a new work, then, is the further statement that also the consumptive users 
off  today are not unlikely to become authors tomorrow. Among pupils learning of 
intellectuall  creations in a schoolbook are future authors, potentially induced or 
furtherr encouraged to develop their talent while studying the works presented in 
thatt book. Among teenagers addicted to rock, pop, rap or techno, making copies of 
recordingss for personal use, are the creators of future musical trends. Among the 
userss of libraries archiving and preserving information are future scientists writing 
articles.. Among the members of the general public, adequately informed about 
currentt events by the press, are writers, painters and composers potentially 
promptedd to creative activity by the presented information. 

Hence,, the conceptual contours of so-called 'transformative' use must 
substantiallyy be widened. Not only the recourse to existing copyrighted material 
directlyy serving the creation of a new work is to be considered, but also beneficial 
long-termm effects. The development and final realisation of creative talent is a 
graduall  evolutionary process. Along the path ultimately leading to the creation of 
neww literary and artistic works, copyright law may place obstacles by affording 
rightright holders pervasive control over the use of copyrighted material. However, it 
hass also the potential for promoting and stimulating future creativity. Unhindered 
accesss to diverse sources of information and already existing intellectual creations 
iss of paramount importance in this respect.1433 The logical operation to be 
undertaken,, thus, is to conceive of copyright limitations serving the delineated ends 

Cf.. subsections 2.2.1 and 2.2.2. 
Cf.. section 2.3. 
Cf.. subsection 2.2.2. 
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ass an anticipated tribute paid to future creativity. Although not directly assisting in 
thee creation of a new work, like the exemption of the making of quotations, a 
limitationn may nevertheless have a share in the final realisation of creative talent. 
Thiss notion concerns limitations for the purpose of teaching and private use as well 
ass library and press privileges.1434 It blurs the erroneous distinction between 
'consumptive'' and 'transformative' use. The only difference between these two 
imaginaryimaginary poles lies in the time that passes until the creation of a work is enabled or 
att least facilitated by a copyright limitation, and in the likeliness that the creation 
reallyy wil l take place. Like two sides of a coin, however, both categories - the 
exemptionn of 'consumptive' and 'transformative' use alike - substantially 
encouragee and promote human creativity. 

Interestingly,, it is in particular Locke's elaboration of a natural right to property 
-- the philosophical undercurrent of the continental European approach to copyright 
-- that can be invoked to lay the theoretical groundwork for the exemption of uses 
eitherr directly or indirectly contributing in the outlined way to the creation of new 
works.. Locke's labourer acquires a natural right to property only 'where there is 
enoughh and as good left in common for others'.1435 The notion of intergenerational 
equityy among authors that can be inferred from this proviso has been described in 
detaill  above.1436 At the core of considerations of this kind lies the basic assumption 
thatt authors ought to refrain from sawing off the very branch on which their own 
creativityy rests. In the case of the making of quotations, this is obvious. It is hard to 
imaginee that an academic author, rendered incapable of presenting adequately an 
intellectuall  debate in the absence of the right to quote, would support the abolition 
off  this user privilege. Similarly, a parodist is unlikely to militate against the 
unauthorisedd use of parts of his own work for the purpose of creating a lampoon 
thereof.. However, the same can be said of limitations indirectly promoting the 
creationn of new works. An author who, on his way to the realisation of his talent, 
profitedd from the privilege to use existing works for the purpose of private study 
cann hardly be expected to espouse the erosion of the privilege. A famous writer 
admittingg that the foundations for his literary work were laid at school and 
universityy is unlikely to call the legitimacy of teaching and library privileges into 
doubtt The principle of intergenerational equity, demanding solidarity among 
authorss is thus a powerful justification for a wide variety of 'user' privileges. 

Itt could be demonstrated in the context of the three-step test that it can be put to 
goodd use when seeking to provide guidance for the adjustment of the delicate 
balancee between grants and reservations of copyright law. A limitation which reacts 
too a conflict of interests between (potential) creators of works - authors who want 
too exploit the fruit of their labour, and others seeking to access intellectual works to 
discoverr and develop their talents or, at a later stage, to build their own creations 

Cf.. section 2.3. 
Seee Locke 1698, Second Treatise on Government, chapter 5 § 27. 
Seee section 2.3. 
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uponn the work of predecessors - can be regarded as a special case in the sense of 
thee three-step test1437 From the perspective of intergenerational equity, a conflict 
withh a normal exploitation should not be assumed if a use is made that serves 
intergenerationall  equity. It is not normal that authors stifle breathing space for the 
unauthorisedd use of works that helped themselves to arrive at me creation of a work. 
Too use an aforementioned image: an author ought to refrain from sawing off his 
ownn branch.1438 Eventually, a prejudice to an author's legitimate interests, caused by 
aa form of using a work that is supported by considerations of intergenerational 
equity,, can hardly be qualified as unreasonable. In this case, the detriment to the 
authorr is likely to be outweighed by the benefit for another - already active or 
potentiall  future - author.1439 

Thee alignment of copyright law with the needs of authors, thereby particularly 
focusingg on those instances where already active or potential future authors depend 
onn the unhindered use of copyrighted material, would have a beneficial effect on the 
internationall  copyright system. It builds a further bridge between copyright's legal 
traditions.. In this regard, it is to be borne in mind that Locke's elaboration of a 
naturall  right to property forms the theoretical underpinning of the proposed concept 
off  intergenerational equity.1440 The very foundation of the civil law approach to 
copyright,, thus, underlies the presented considerations. The author-centric view 
traditionallyy endorsed in continental Europe can accordingly be opened to the 
convictionn that an appropriate balance between grants and reservations of copyright 
laww must be struck. Placing the person of the author in the centre of the copyright 
system,, rightly understood, does not at all mean espousing the constant gradual 
expansionn of copyright protection, but finding a balance between the interest of 
authorss in exploiting their work and the interest of the same authors in sufficient 
breathingg space for unauthorised uses. The necessity of a proper copyright balance 
betweenn author's rights and user privileges need consequently no longer be 
perceivedd as a notion alien to continental European copyright theory.1441 

Thee balance between grants and reservations has tended to occupy centre stage in 
thee common law copyright tradition.1442 However, this fact does not shield Anglo-
Americann thought patterns from a critical review in the light of the concept of 
intergenerationall  equity. The fundamental utilitarian notion that copyright law shall 
servee the enhancement of the benefits for society is unproblematic insofar as 
advocatess of this thesis are not loath to agree that this benefit, primarily, lies in the 

Cf.. subsection 4.4.2.3. 
Cf.. subsection 4.5.4.1. 
Cf.. subsections 4.5.5 and 4.6.4.2. 
Cf.. section 2.3. 
Notwithstandingg civil law copyright rhetoric, national policy makers always had to face die practical 
needd to strike a balance between giants and reservations anyway. Cf. subsections 3.13.1, 3.1.3.2 
andd 3.1.3.3. The tune is therefore overripe for a goodbye to the theoretical lopsided espousal of 
exploitationn interests which neglects the user interests authors have. 
Cf.. subsection 2.1.2. 
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promotionn of cultural diversity.1443 The unshakeable reliance on marketplace 
principless and the motivating power of economic incentives as appropriate means 
forr promoting society's overall welfare, however, cannot escape more thorough 
scrutiny.. The production of intellectual works - and particularly of genuine literary 
andd artistic expression - does not necessarily depend on the promise of monetary 
reward.14444 The firm belief that such a promise has the potential for encouraging 
intellectuall  productivity is mere delusion. 

Ass a guideline for industry policy, it may be upheld. However, it is to be noted 
thatt the welfare of copyright industries is only one aspect entering the picture when 
seekingg to promote a wide variety of cultural activities.1445 Policy makers forcing 
thee person of the author onto the sidelines on account of this single aspect 
emphasisedd by powerful interest groups are ill-advised.1446 Ultimately, the task to 
createe new works is to be accomplished by authors. A copyright regime nourishing 
copyrightt industries but ignoring the specific needs of authors is inevitably doomed 
too fail in long term. Copyright industries may be capable of entertaining the public 
forr a certain period of time by flooding the market with products that react perfectly 
too consumer tastes. Fresh ideas, new trends and the incessant renewal of original 
expressionn which solely guarantee a robust cultural framework, however, still are 
thee domain of independent individuals who are motivated to create a work of the 
intellectt by their artistic or scientific nature and not by the prospect of monetary 
reward.14477 The well-being of the copyright industry itself is hanging by the thread 
off  new impulses from these individuals when consumers finally get bored by the 
fireworkss of safe but shallow intellectual productions and ask for something fresh 
andd new. 

Thee enhancement of the benefits for society, thus, must not be confused or 
equatedd with the well-being of copyright industries.1448 The adequate vehicle for 
realisingg the objective to promote the overall welfare of society, consequently, is 
nott necessarily the promise of bigger profits. It is wrong to allege that the prospect 
off  higher monetary reward will automatically spur authors into increased 
intellectuall  productivity, thereby enhancing the number of creations and the benefits 
forr society.1449 On the contrary, it is right to assume that a copyright framework 
whichh reacts appropriately to the specific needs of authors - as exploiters and users 

1443 3 Cf.. subsection 2.1.3. 
Cf.. subsection 2.1.3. 

14455 Cf. subsection 2.13. 
Cf.. Samuelson 1999, 587, pointing out that particularly at the international level it is to be taken into 
accountt that the interests of copyright industries and die interests of authors, in fact, diverge in some 
significantt respects. 

14477 Cf. subsection 2.13. 
14488 Sifting through die recitals of the European Copyright Directive 2001/29/EC, one is inevitably left 

too wonder whether this fault, interestingly, was not recently made in the EU instead of die US. Cf. 
subsectionn 5.1.3. 

14499 Cf. subsection 2.1.3. 
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off  intellectual works alike - has the potential for contributing substantially to the 
enrichmentt of society's cultural life and really improves the overall welfare of 
society.14500 A copyright system that is perfectly aligned with the specific needs of 
authorss gives a much bigger incentive to create, and is much more efficient, than 
thee traditional spiral progressively extending copyright protection.1451 The time has 
comee to face the fact that this spiral entails the danger of overprotection1452 that 
wouldd inexorably stifle the breathing space necessary for the discovery, 
developmentt and realisation of creative talent. In the field of computer programs 
andd databases, one is left to wonder whether this dangerous stage has not already 
beenn reached. Hence, the reliance placed in Anglo-American copyright systems on 
thee motivating power of economic incentives is to be replaced with the reliance on 
thee beneficial effect of a copyright system that is carefully adapted to the needs of 
authorss as creators and users of intellectual works. If continental European 
copyrightt systems, as a countermove, give more weight to the necessity of striking 
aa proper balance between author's rights and user privileges, the way for the 
unificationn of copyright's legal traditions could be paved on the basis of the 
proposedd concept of intergenerational equity. 

Forr another reason, it is even the more advisable to tread the path of the strict 
alignmentt of copyright law with the specific needs of authors. In the emerging 
informationn society, copyrighted material enshrining a wide diversity of 
informationn constitutes the raw material of economic activity and the origin of 
wealth.. It is to be expected that the social fabric of the society to come will depend 
onn whether certain segments of the population are capable or incapable of accessing 
diversee sources of information.1453 The information society, thus, comes up with 
furtherr challenges. Copyright law is confronted with tasks taking on hardly 
foreseeablee proportions. The mistake of lumping the protection of genuine literary 
andd artistic expression together with the protection of computer programs and even 
databasess can be regarded as a harbinger of the heavy burdens to be carried in the 
future.. The repercussions of this fault on pillars of the copyright system, like the 
notionn of a work and the idea/expression dichotomy, herald the jeopardising of the 
currentt copyright paradigm. It is questionable whether the traditional instruments of 
copyrightt law will finally prove to have the potential for coping with the challenges 
lyingg ahead. In 1997, Litman already concluded that, 

Cf.. Goldstein 2001,293. 
Admittedly ,, this spiral particularl y inheres in the mechanism of periodic conferences revising 
internationall  copyright law. These conferences aim to progressively improve copyright protection. 
However,, it is to be feared that they lose sight of the necessity to furthermor e offer  sufficient 
breathingg space for  unauthorised use of copyrighted material. The preamble of the WTPO Copyright 
Treatyy appears as a sheet anchor  in this regard. Cf. subsection 3.3.2. . 
Cf.. Hugenholtz 2002, 239-240. See Geiger/Senftleben 2003, 734-735, summarising observations 
madee by the participants of the MPI  Conference "A New Framework for  Intellectual Property 
Rights""  held in November  2002. 
Cf.. subsection 2.2.2. 
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'iff  we build the information law of the Internet, and its progeny, around the 
copyrightt paradigm, we may be able to stretch and scrunch and bend 
copyrightt law out of any recognizable shape to permit it to manage all of the 
interestss it has hitherto viewed as unimportant. If we can't, I think it's clear 
thatt the information space it encourages wil l be one that few of us wil l like 
veryy much.'1454 

Inn this situation, it is of crucial importance not to lose sight of the basic concern 
too establish a framework favourable to creativity and intellectual productivity. As it 
iss ultimately the author who creates a work of the intellect, his specific interest in 
exploitingg and using copyrighted material towers above all conceivable competing 
concernss and should govern the metamorphosis of copyright law in the information 
society.society. The dualism between the authors' interest in deriving economic profit from 
aa work on the one hand, and the same authors' concern about sufficient breathing 
spacee for unauthorised use on the other, clearly reveals the central task to be 
fulfille dd in the future: an appropriate level of protection has to be found that leaves 
amplee room to manoeuvre for the dissemination of information and freedom of 
expression.14555 If the application of the three-step test is oriented by the specific 
needss of authors and brought into line with the principle of intergenerational equity, 
itt may substantially contribute to the realisation of this objective. 

Thee future tasks of academic work in the field of copyright law, thus, clearly 
comee to the fore. Instead of continuing to muse and debate on the appropriateness 
orr inappropriateness of economic models, the psychology of creative processes 
shouldd be high on the agenda of interdisciplinary research. Copyright scholars have 
too get to know what exactly induces people to engage in the creation of an 
intellectuall  work, and how the framework that is best suited for encouraging and 
supportingg intellectual productivity can be established.1456 They must refrain from 
reiteratingg the out-dated mantra that the progressive improvement of copyright 
protection,, in one way or another, wil l always promote the creation of new 
works.14577 Instead, all excessive ramifications of the traditional espousal of stronger 
protectionn are to be pruned back and new growth of overprotection is to be nipped 
inn the bud. The prerequisites for the discovery and development of creative talent 
aree to be explored meticulously. Future decisions on whether or not the scope of 
exclusivee rights or copyright limitations should be reduced or enhanced are to be 
basedd on profound empirical data demonstrating that the change corresponds to the 
actuall  needs of authors. The analytical instruments of social sciences must be 

Secc Iitman 1997,619. 
Cf.. subsections 2.2.1 and 2.2.2. 
Seee Cohen 2000, V: 'Before we can construct a reliable system of entitlements and public policy 
exceptionss to promote the twin goals of progress and access, we must learn to understand and 
describee creative processes more accurately. We need to understand how people get ideas, and how 
ideass migrate and transform within society. And we must learn how to design open spaces - zones 
off  unpredictability within and around the predictable contours of rights and rules.' 
Cf.. Samuelson 1999,591. 
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employedd to inform the decisions of policy makers. To further substantiate the 
resultss of psychological and empirical studies, attention should moreover be paid to 
thee teachings of those scientific disciplines that analyse the final outcome of 
creativee productivity. Why should copyright scholars be reluctantt to consult literary 
studiess and the teachings of musicology and art history if they really are interested 
inn what they are talking about? 

7.22 Restructuring International Copyright Law 

Whenn evaluating the influence of the three-step test on the establishment of a proper 
copyrightt balance in the digital environment, the danger of underestimating its 
regulatoryregulatory potential is as big as the temptation to exaggerate its importance. 
Virtually,, the three-step test is a fig leaf for the helplessness and dividedness of 
policyy makers on the international level. Every time an explicit agreement on 
permissiblee limitations was out of reach, the abstract formula of three criteria was 
invoked.. Due to its openness, it gains the capacity of serving as a compromise 
solutionn for the reconciliation of opposite opinions.1458 Therefore, it would be an 
exaggerationn to posit that the three-step test sets forth a balance of specific shape. 
Itss three criteria can hardly be expected to draw the conceptual contours of 
permissiblee limitations exactly. Rather, it can be deemed a materialisation of the 
notionn of an appropriate copyright balance which lends sufficient weight to the 
interestss of authors and users alike. The three-step test merely outlines conceivable 
solutionss by providing an abstract catalogue of criteria. 

However,, there is also a specific merit which is grounded in the conceptual 
opennesss of the three criteria. The high degree of flexibility enables the protection 
off  copyright's balance even in times of upheavals within the copyright system. 
Accordingly,, it was wise to embrace the three-step test to circumscribe the ambit of 
operationn of permissible limitations in the digital environment at the 1996 WIPO 
Diplomaticc Conference on Certain Copyright and Neighboring Rights Questions. 
Byy virtue of this decision, national legislation can orient its action by the abstract, 
andd thus technology-independent criteria of the three-step test instead of blindly 
gropingg for solutions.1459 Casting doubt upon the appropriateness of the three-step 
testt would deprive national legislators of a helpful signpost for solving the problems 
raisedd by the digital environment Thus, the three-step test prevents national policy 
makerss from going astray by losing sight of essential questions which must 
necessarilyy be asked when seeking to shape future copyright limitations 
responsibly.. Hence, the underestimation of the three-step test's regulatory potential 
hass its own dangers. 

Cf.. subsection 3.1.2. 
Seee the agreed statement concerning article 10 WCT, WIPO Doc. CRNR/DC/96. 
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Thiss is even more true when considering the influence the three-step test may 
havee on the further improvement of the international copyright system. At the 
beginningg of its 'career*1460 in international copyright law, it served foremost as a 
vehiclee paving the way for the formal recognition of the right of reproduction jure 
conventionis.conventionis.14611461 Since its introduction at the 1967 Stockholm Conference, however, 
thee abstract formula has made its way to the top of instruments regulating 
copyright'ss delicate balance.1462 Nowadays, all relevant international treaties 
containn the three-step test Each and every limitation imposed on whatever 
exclusivee right falls within its ambit of operation. Not only the task of controlling 
traditionall  limitations has expressly been assigned to the three-step test but also the 
provisionn of guidance in the digital environment.1463 

Hence,, the three-step test has become a powerful counter-principle to the edifice 
off  permissible limitations erected in the Berne Convention. The importance of this 
findingg can be assessed by drawing a line between die international system and 
copyright'ss legal traditions. The framework established in the Berne Convention 
reflectss the continental European approach to exemptions from author's rights. 
Permissiblee limitations are separately enumerated and more or less restrictively 
delineated,, for instance, in articles 2bis(2), 10(1) and (2), 10bis(l) and (2), llbis(3) 
andd 14fcw(2)(b) BC1464 Within this framework, the three-step test of article 9(2) BC 
seemss to be completely out of place. It rests on three abstract factors, circumscribed 
inn elastic and flexible terms. The conclusion is therefore inescapable that it is an 
elementt stemming from the Anglo-American sphere rather than from the 
continentall  European tradition. Not surprisingly, it was especially the UK 
delegationn which supported the adoption of a provision constituted solely by 
abstractt criteria at the 1967 Stockholm Conference.1465 It is noteworthy that 
particularlyy this provision became a universal principle in me context of the TRIPs 
Agreementt and the WTPO 'Internet' Treaties.1466 

Thee deep impact which this elevation of the three-step test might have on the 
muchh more detailed system of limitations set out in the Berne Convention was 
noticedd by the participants of the 1996 WIPO Diplomatic Conference. They were 
alertt to the fact that the three-step test has the potential for overruling the Berne 
systemm of permissible limitations altogether. Reluctantly, tiiey nevertheless agreed 
onn the subjection of Berne limitations to the three-step test of article 10(2) WCT.1467 

Inn the agreed statement concerning article 10 WCT, however, they hastened to 
stresss that 'Article 10(2) neither reduces nor extends die scope of applicability of 

Seee Bornkamm 2002, 29. 
Cf.. subsection 3.1.2. 
Cf.. the description of die several stages of development of the three-step test in chapter 3. 
Cf.. subsection 3.3.2. 
Cf.. the more detailed overview given in subsection 4.2.2. 
Cf.. subsection 3.1.2. 
Cf.. sections 3.2 and 3.3. 
Cf.. subsection 3.3.2. 
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thee limitations and exceptions permitted by the Berne Convention*.14*8 This 
statementt appears as a curiosity. After expressly extending the scope of the three-
stepp test to the limitations for which the Beme Convention provides, the contracting 
partiess of the WIPO Copyright Treaty finally straitjacketed the test of article 10(2) 
WCTT by adopting the agreed statement. A closer inspection, however, reveals that 
thee statement does indeed make sense. It prevents article 10(2) WCT from bringing 
inconsistenciess within international copyright law to the fore. 

Itt cannot so readily be assumed that the drafters of the WIPO Copyright Treaty 
weree fully aware of the statement's harmonising effect. The records of the 19% 
Diplomaticc Conference merely give evidence of the delegates' fear that national 
legislationn might be inhibited by the three-step test from upholding those limitations 
inn their domestic laws which they deemed compatible with the Berne 
Convention.14699 Be that as it may, the agreed statement nonetheless fulfil s an 
importantt function: it inhibits the three-step test from eroding those limitations 
permittedd by the Berne Convention that do not fulfi l its criteria. Article 1 lbis(2) 
BC,, for instance, would inevitably fall prey to article 10(2) WCT in the absence of 
thee agreed statement.1470 The so-called 'minor reservations doctrine' would have to 
bee restricted.1471 These corrections of the international system of permissible 
limitationss may be perceived as desirable. However, it is to be noted that if article 
10(2)) WCT is employed as a means for their realisation, the self-contradictory 
naturee of the actual international framework could no longer be masked. 

Byy virtue of article 1(4) WCT, articles 1 to 21 BC are incorporated into the 
WIPOO Copyright Treaty by reference. Article llbis(2) BC which clearly fails the 
three-stepp test, thus, is encompassed. Against this background, it would appear 
inconsistentt if article 10(2) WCT were to erode article 1 lbis(2) BC. Why should the 
drafterss of the WIPO Copyright Treaty include a certain provision by reference 
first,first, and seek to abolish it afterwards? This inconsistent result is avoided by the 
agreedd statement concerning article 10 WCT. The same situation arises in the 
contextt of the TRIPs Agreement. Here, article llbis(2) BC is incorporated pursuant 
too article 9(2) TRIPs. It is consequently not advisable to construe article 13 TRIPs 
soo as to require the abolition of article 1 lbis(2) BC. Otherwise, the inconsistencies 
prescribedd in actual international copyright law would come to the fore which the 
contractingg parties of the WIPO Copyright Treaty circumvented by adopting the 
aforementionedd agreed statement There is thus reason to recommend that the 
agreedd statement concerning article 10 WCT should also be taken into account 
whenn applying article 13 TRIPs.1472 This inclusion of the agreed statement is also in 
linee with the drafting history of article 13. In the context of the TRIPs Agreement, 

Seee WIPO Doc. CRNR/DC/96, agreed statement concerning article 10 WCT. 
Cf.. subsection 3.3.2. 
Cf.. subsection 4.5.4.4. 
Cf.. subsection 4.5.4.3. 
Cf.. Ficsor  2002a, 60-61 and subsection 4.1.2.2. 
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thee three-step test was understood as a materialisation of the standard of protection 
reachedd in the Berne Convention but not as a control instrument eroding Berne 
limitations.1473 3 

Whenn applying the three-step test, the outlined consideration for the 
contradictionss inhering in international copyright law inevitably leads to 
unsatisfactoryy results. Although a certain national limitation is found to be 
incompatiblee with the three-step test, it cannot be abolished when it keeps within 
thee limits set forth in provisions of the Berne Convention, such as article llbis(2) 
BC.. The three-step test, in consequence, is hindered from realising its full 
regulatoryy potential. The agreed statement concerning article 10 WCT shields the 
scopee of applicability of Berne limitations from the additional control the three-step 
testt exerts.1474 At the core of this peculiar constraint placed on the three-step test lies 
thee fact that a renewed revision of the Berne Convention was out of reach after the 
twinn revisions in Stockholm 1967 and Paris 1971. Instead, the TREPs Agreement 
andd the WTPO Copyright Treaty were superimposed on the Convention.1475 The 
agreedd statement concerning article 10 WCT, on its merits, hides the inconsistencies 
inn the field of copyright limitations evolving from the conglomerate of international 
treaties.. This provisional solution interferes with the operation of the three-step test. 
Thee latter must carry the burden of the complicated mixture of relevant 
internationall  provisions and bridge the fissures it entails. Not surprisingly, there is a 
movee afoot in international copyright law seeking to degrade the three-step test to a 
meree tool of interpretation.1476 

Ass the inconsistencies of international copyright law become particularly visible 
inn the context of the three-step test, its closer inspection is a useful starting point for 
tablingg proposals of how to redress the shortcomings of the actual international 
frameworkk set out for copyright limitations. Two divergent principles, mirroring 
copyright'ss two legal traditions, are important in this respect. On me one hand, the 
detailedd provisions laid down in the Berne Convention enter the picture. This 
complexx sub-system enshrined in the Convention points towards the civil law 
approachh to copyright1477 On the other hand, the three-step test is to be factored into 
thee equation. Theoretically, it is devised so as to control the numerous more 
detailedd limitations permitted by the Berne Convention.1478 In practice, however, it 
iss often inhibited from exerting control over the application of Berne limitations by 
thee agreed statement concerning article 10 WCT. The three-step test forms an open-
ended,, horizontal provision that points towards the common law approach to 
copyright14799 The two divergent principles - the system of specific limitations set 

Cf.. subsection 3.2.1. 
Cf.. subsection 4.2.2. 
Cf.. the overview of the development of international copyright law given in chapter 3. 
Cf.. Reinbothe 2000,264; Ficsor 2002a, 519. Cf. subsection 4.2.2. 
Cf.. subsection 2.1.2. See the overview given in subsection 4.2.2. 
Cf.. subsection 4.2.2. 
Cf.. subsection 2.1.2. 
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outt in the Beme Convention on the one side and the flexible three-step test on the 
otherr - can be reconciled by merging the catalogue of Berne limitations in the 
three-stepp test. This procedure further concretises the three-step test while not 
imperillingg its open-ended nature. The resulting provision could take the following 
shape: : 

'Contractingg Parties may, in their national legislation, provide for limitations 
off  or exceptions to the rights granted to authors of literary and artistic works 
inn special cases, such as the use of a work for the purposes of 

(a)) making quotations;1480 

(b)) parody, caricature or pastiche; 

(c)) strictly personal use in privacy; 

(d)) illustration for teaching;1481 

(e)) disseminating, preserving and archiving information, as long as carried 
outt by non-profit libraries and similar institutions; 

(f)) reporting current events;1482 and 

(g)) enabling the press to inform the public about political speeches, 
speechess delivered in the course of legal proceedings, as well as lectures, 
addressess and other works of the same nature which are delivered in 
public;1483 3 

providedd that the limitation or exception does not conflict with a normal 
exploitationn of the work and does neither unreasonably prejudice the 
legitimatee interests of the author, including his moral interests,1484 nor the 
legitimatee interests of other right holders.'1485 

Inn this way, the inconsistent framework established in international copyright 
laww could be replaced with one general provision governing all national exemptions 
fromm exclusive rights. The expressly listed cases mirror the particular importance of 
limitationss serving freedom of expression and the dissemination of information. 

14800 See article 10(1) BC 
14811 See article 10(2) BC. 
14822 See article I0bis<2) BC. 
14833 See article 2bis(l) and (2) BC. 
14844 Cf. subsection 4.6.3. 
14855 Cf. subsection 4.6.2. 
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Thee clarification that they are examples of permissible special cases clearly 
indicatess that a rational justificatory basis must underlie limitations.1486 The 
enumerationn is not closed ('special cases, such as*). At the national level, legislators 
aree free to base more precise limitations on the concretised three-step test (civil law 
approach)) or to bring open-ended norms into line therewith (common law approach, 
principlee of fair use). 

Thee merit of the proposed provision lies not only in the facilitation and 
clarificationn of international copyright law, but also in the realisation of more 
equalityy between authors and users. In international copyright law, a trend towards 
flexibly-devisedd author's rights, as traditionally granted in civil law copyright 
systems,14877 can be observed The general right of reproduction was laid down in 
broadd terms in article 9(1) BC at the 1967 Stockholm Conference. The 
complementingg general right of communication to the public was conferred on 
authorss in article 8 WCT at the 1996 WIPO Diplomatic Conference. Broad 
exclusivee rights, therefore, nowadays occupy centre stage at the international level. 
Ass a countermove, it is advisable to adopt a flexible provision regulating limitations 
onn these rights. Otherwise, the task to strike a proper copyright balance could be 
madee unnecessarily difficult or even become impossible. This is particularly true in 
timess of upheavals within the copyright system. They require fast reactions to 
technicall  and contractual challenges so that precisely delineated provisions are in 
dangerr of becoming out-dated soon. 

Inn particular, the international framework may be rendered incapable of keeping 
pacee with the speed of future developments. To succeed in setting forth rules that, 
forr instance, have the potential for standing the test of a 20-year period - the 
traditionall  interval of revisions of the Beme Convention -1488 it is indispensable to 
havee recourse to flexible norms instead of seeking to give precise guidelines on the 
basiss of the status quo. This conclusion must not be misunderstood as an attack on 
thee civil law dogma of restrictively-delineated exceptions to author's rights. As 
pointedd out above, national legislation enjoys the freedom of developing more 
precisee provisions. International policy makers, however, should confine 
themselvess to outlining the conceptual contours of permissible limitations in order 
too create sufficient room to manoeuvre for establishing and safeguarding 
copyright'ss delicate balance between grants and reservations. The fact that the path 
off  precisely-defined limitations has been left in the context of the TRTPs Agreement 
andd the WIPO Copyright Treaty in favour of the abstract three-step test is 
accordinglyy a promising first step in the right direction. The next step must be the 
applicationn of an amalgam of Berne limitations and the three-step test which 
concretisess the three-step test without encroaching upon its flexible nature. 

Cf.. subsection 4.4.2.3. 
Cf.. the introduction given in section 2.1. 
Cf.. section 3.1. 
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Thee outcome of this further improvement of international copyright law -
flexibilit yy on the side of authors and users alike - is in line with the conclusions 
drawnn in the previous section: copyright law must be aligned with the specific 
needss of authors. This task requires that weight be given not only to an author's 
interestt in the exploitation of his work but also to the interest of already active or 
potentiall  future authors in the unhindered use of copyrighted material. Limitations 
supportingg this consideration of intergenerational equity are to be qualified as rights 
off  authors just like the exclusive rights conferred by copyright law. In certain 
circumstances,, and particularly in those cases which are explicitly listed in the 
concretisedd three-step test proposed above,1489 authors and users, thus, meet on 
equall  footing. It would therefore be wrong to set out flexibly-devised author's 
rightsrights while straitjacketing limitations. The establishment of such a framework 
ignoress the fact that authors are users of copyrighted material as well. This mistake 
mayy lead to overprotection stifling the breathing space necessary for the incessant 
renewall  of individual expression, thereby impoverishing the cultural life of society, 
neglectingg the principal objective underlying copyright law to promote cultural 
diversityy and thus ultimately reducing the whole copyright system to absurdity.1490 

Unfortunately,, the chance of anticipating the proposed solution of the problems 
raisedd by current international copyright law was missed by the drafters of the 
Copyrightt Directive 2001/29/EC. They were ready to embrace the three-step test as 
aa regulatory instrument in the field of exemptions from the rights granted under the 
Directive.. However, they apparently lacked the courage to rely on a flexible norm 
restingg on the three-step test, and instead turned to the enumeration of no fewer than 
211 limitations. As at the international level, the application of permissible 
limitationss was finally subjected to the three-step test. Hence, the structure of the 
internationall  framework - with all its inconsistencies - was copied.1491 

Thiss is all the more regrettable as the final result, laid down in article 5 CD, is 
nott so far from the concretised three-step test espoused here. If the drafters of the 
Copyrightt Directive had confined themselves to the enumeration of a few 
indispensablee limitations and combined these cases with the three-step test, a 
promisingg regulatory framework would have been established that could have 
servedd as a model for future international developments. The task to pave the way 
forr the further improvement of international copyright law is now left to the EU 
memberr states. On the basis of article 5 CD, they may introduce a provision in their 
nationall  laws which at least resembles the open-ended norm recommended above. 
Too realise this objective, they merely have to reproduce literally the wording of the 
casess explicitly listed in article 5(1), (2) and (3) CD they wish to adopt, and to 
combinee these precise copies with the abstract criteria of the three-step test in the 

Cf.. also the explications given in section 2.3. 
Cf.. the previous section and subsection 2.1.3. 
Cf.. section 5.2 and subsection 53.1.2. 
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samee way as indicated above.1492 It appears safe to assume that this form of 
implementationn best serves the principal objective underlying the Copyright 
Directive:: the harmonisation of copyright law throughout the EC.1493 

Naturally,, the mere fact that the international three-step test has made its way to 
thee Copyright Directive has its own merits. It is foreseeable that a robust body of 
casee law wil l emerge, including decisions of the European Court of Justice. Right 
holderss in EXJ member states are unlikely to hesitate to challenge limitations in 
nationall  law on the grounds that they are incompatible with the international 
obligationss the three-step test represents. The experience to be gained in the years to 
comee in EC copyright law may be brought to fruition at the international level 
afterwards.. Thus, time wil l tell whether the European approach to the three-step 
test,, ultimately, is capable of contributing to the improvement of international 
copyrightt law in the described sense, or merely proves to be a dead end - just like 
thee current framework established in international copyright law, the unsatisfactory 
structuree of which was carefully copied in article 5 CD. 

Seee for a concrete example of the resulting norm Senftleben 2003,12. 
14933 Cf. section 5.4. 
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Aann de hand van de driestappentoets worden de beperkingen van het auteursrecht 
beperkt.. De toets leidt dus tot het rijtje gebeurtenissen - verlening van exclusieve 
rechten,, oplegging van beperkingen op die rechten, en toepassing van de 
driestappentoetss - waarop in hoofdstuk 2 van deze studie nader is ingegaan. 

Mett betrekking tot de als eerste aan de orde gestelde overwegingen, die aan de 
toekenningg van auteursrechtelijke bescherming ten grondslag liggen, is uit 
rechtshistorischh onderzoek gebleken dat het misplaatst is de twee auteursrechtelijke 
traditiess - de Anglo-Amerikaanse en de continentaal-Europese - te zien als met 
elkaarr onverenigbare, afzonderlijke systemen. Een gemeenschappelijk bestand van 
ideeën,, die hun oorsprong eveneens vinden in de natuurrechtsgedachte en 
utiliteitstheorieën,, vormt juist de basis waarop de toekenning van auteursrechtelijke 
beschermingg in beide systemen berust.1494 Het natuurrechtsargument is in dit 
verbandd teruggevoerd op Locke's uiteenzetting in zijn 'Second Treatise on 
Government'' van een 'natuurlijk' recht op eigendom. In deze redenering wordt de 
individuelee prestatie van de auteur en aldus zijn scheppingsdaad op de voorgrond 
geplaatstt Verdere, uit een natuurrechtelijke benadering voortvloeiende 
redeneringen,, zoals bijvoorbeeld de stelling, dat de maker steeds verbonden blijf t 
mett het product van zijn creatieve arbeid, dat als een materialisering van zijn 
persoonlijkheidd wordt beschouwd, zijn vanuit deze achtergrond te begrijpen. 
Utilitairee argumenten daarentegen maken het mogelijk auteursrechtelijke 
beschermingg vanuit het oogpunt van het nut voor het algemeen welzijn te 
benaderen.. Met het in het vooruitzicht stellen van een financiële vergoeding voor 
hett verrichte creatieve werk kan volgens deze aanpak de auteur tot intellectuele, 
creatievee productiviteit worden aangemoedigd. De van het auteursrecht uitgaande 
prikkell  tot intellectuele scheppingen zou uiteindelijk aan de maatschappij in het 
geheell  ten goede komen. In dit kader kunnen economische, industrieel-politieke en 
culturelee overwegingen, net als op het bevorderen van de vrijheid van 
meningsuitingg gerichte argumenten, worden aangevoerd om de toekenning van 
auteursrechtelijkee bescherming te onderbouwen. Om natuurrechtelijke en uitilitaire 
argumentenn onder een gemeenschappelijke noemer te brengen, is het aan te raden 
hett auteursrecht vooral op te vatten als een middel ter schepping van optimale 
randvoorwaardenn voor culturele diversiteit1495 

Inzakee de beperkingen van het auteursrecht - het tweede element uit 
bovenbedoeldd rijtje - is in aansluiting op de discussie over de ratio van het verlenen 
vann auteursrechtelijke bescherming een overzicht gegeven van de argumenten die 
dee invoering van beperkingen kunnen rechtvaardigen. Er is weliswaar geen poging 
gedaann om het hele gebied van denkbare overwegingen ter ondersteuning van 

Ziee paragraaf 2.1.1. 
Ziee paragrafen 2.1.2 en 2.13. 
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auteursrechtelijkee beperkingen door te lopen, een gebied dat immers reikt van de 
bijzonderee behoeften van gehandicapten tot de regulering van de praktijken van de 
individuelee bedrijven. Aandacht is echter besteed aan bepaalde elementen die van 
grotee invloed zijn op het evenwicht tussen exclusieve rechten van de auteur en de 
beperkingenn daarvan. Extra aandacht ging hierbij uit naar de als een mensenrecht 
gewaarborgdee vrijheid om meningen te uiten en informatie te ontvangen, een 
vrijheidd die in het bijzonder kan worden ingeroepen ten behoeve van persprivileges, 
hett vrij mogen citeren en het gebruik in het kader van kritieken, polemieken en 
parodieën.14966 Met betrekking tot het algemene doel van informatieverspreiding is 
benadruktt dat het privilege voor het privé-gebruik van een werk - functioneel 
beschouwdd - een belangrijk gedecentraliseerd instrument vormt om dat doel te 
bereiken.. Deze substantiële bijdrage tot het verspreiden van informatie kan dienen 
alss middel tot rechtvaardiging en behoud van dit soort beperkingen in de 
informatiemaatschappij.. Het recht op privacy is in dit verband ook besproken.1497 

Tenslottee werd uiteengezet dat beperkingen van het auteursrecht ook kunnen 
wordenn opgelegd vanwege hun democratie-bevorderende functie.1498 

Omm een zekere weg te banen door het grote aantal discussiepunten, is uiteindelijk 
nogg eens verwezen naar Locke's betoog inzake een natuurlijk recht op eigendom. 
Hett zou moeilijk zijn om de driestappentoets toe te passen wanneer er helemaal 
geenn leidraad of richtlijn zou bestaan hoe men de grens tussen rechten en 
beperkingenn in het auteursrecht zou moeten afbakenen. Om deze reden is benadrukt 
datt Locke's arbeider alléén maar een eigendomsrecht verwerft indien en voorzover 
hijhij  voldoende vergelijkbaar materiaal voor andere arbeiders nalaat Op het terrein 
vann het auteursrecht kan van dit voorbehoud het principe van 'gelijkheid tussen de 
generaties'' worden afgeleid. Terzake van de beperkingen van het auteursrecht vloeit 
daaruitt voort dat een auteur een intellectueel eigendomsrecht op zijn werk alleen 
kann verkrijgen op voorwaarde dat hij (potentiële) latere auteurs toestaat, het door 
hemm gemaakte werk te bestuderen en als basis voor hun eigen scheppingen te 
kunnenn gebruiken, net zozeer hij ook zelf zijn toevlucht mag hebben genomen tot 
reedss bestaande werken om zijn eigen talent te ontdekken en ontplooien. Belang 
dientt dus vooral te worden gehecht aan het bijzondere evenwicht tussen individuen 
diee deelnemen aan het scheppingsproces. Dergelijke overwegingen ondersteunen 
eenn vrijstelling tot 'transformatief gebruik van bestaand materiaal. Ze kunnen 
echterr ook worden ingeroepen ten gunste van het gebruik voor privé-studie dan wel 
vann privileges voor het onderwijs en voor de bijzondere behoeften van bibliotheken. 
Dee stelregel van 'gelijkheid tussen de generaties' noodzaakt dus niet alleen tot het 
vrijstellenn van gebruikshandelingen die direct leiden tot de schepping van een 
nieuww werk, maar onderbouwt ook bepaalde beperkingen ten bate van een gebruik 

Ziee paragraaf 2.2.1. 
Ziee paragrafen 2.2.2 en 2.2.3. 
Ziee paragraaf 2.3. 
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datt - ten tijde van uitvoering - slechts van consumptieve aard is. Kt ontwerp werd 
richtinggevendrichtinggevend geacht voor de latere interpretatie van de driestappentoets.1499 

Inn hoofdstuk 3 zijn de verschillende fases waarin de driestappentoets zich in het 
internationalee auteursrecht heeft ontwikkeld onderzocht. Tijdens de in 1967 
gehoudenn Stockholmse Conferentie ter herziening van de Berner Conventie werd de 
driestappentoetss geïntroduceerd om de weg te banen voor de formele erkenning van 
hett algemene reproductierecht jure conventionis. Er moest een bepaling worden 
ontworpenn die zou voldoen aan twee tegengestelde opdrachten. Aan de ene kant 
moestt worden verhinderd, dat het beoogde algemene reproductierecht zou worden 
ondermijndd door de talrijke, in de nationale wetgeving reeds voorkomende 
beperkingen.1SC00 Aan de andere kant mocht zo'n algemeen reproductierecht niet ten 
kostee gaan van de door de lidstaten van de Berner Unie noodzakelijk geachte 
speelruimtee om in sociale en culturele behoeften te kunnen voorzien. Tegen deze 
achtergrondd is het niet verbazingwekkend dat de deelnemers aan de Stockholmse 
Conferentiee instemden met de driestappentoets, waarvan de definitieve tekst direct 
aansloott bij het redactievoorstel van de Engelse delegatie. Dankzij zijn open en 
abstractee criteria kan met de toets een veelheid van beperkingen worden gedekt. 
Tijdenss de Conferentie leverde de toets aldus een geschikte basis om de 
tegengesteldee opvattingen van de deelnemers met elkaar te kunnen verzoenen. De 
eerstee driestappentoets van het internationale auteursrecht is vervolgens in artikel 9 
lidd 2 BC neergelegd. Het toepassingsgebied ervan was begrensd tot beperkingen 
vann het algemene reproductierecht dat nu in artikel 9 lid 1 BC internationale 
erkenningg kon vinden.1501 

Naa de invoering ervan in het kader van de Stockholmse Conferentie in 1967 
dookk de driestappentoets in 1994 opnieuw op in het TRIPs-Verdrag (1994), 
waarmeee de toets werd ingebed in een context die betrekking heeft op het 
internationalee handelsverkeer. Gedurende de onderhandelingen werd de abstracte 
formulee blijkbaar gezien als een soort materialisering van de standaard bescherming 
diee in de Berner Conventie was bereikt. Het TRIPs-Verdrag verwijst niet alleen 
naarr artikel 9 lid 2 BC maar bevat in artikel 13 ook een eigen, afzonderlijke 
driestappentoets,, als instrument waarmee in het algemeen 'beperkingen van en 
uitzonderingenn op de uitsluitende rechten' worden gereguleerd. Als gevolg van deze 
invoegingg in artikel 13 TRIPs is het toepassingsgebied van de toets aanzienlijk 
verruimdd Hij is niet langer beperkt tot het algemene reproductierecht. Integendeel, 
artikell  13 TRIPs diende in het algemeen de controle van welke beperking van een 
internationall  erkend exclusief recht ook mogelijk te maken. Ten opzichte van de in 
hett TRIPs-Verdrag nieuw verleende rechten vormt de driestappentoets de enige 
controlepostt die de nationale wetgever moet passeren. Met betrekking tot de in de 

Ziee paragraaf 2.3. 
Zoalss bleek uit een in dit verband gegeven overzicht van tijdens de Stockholmse Conferentie 
bekendee nationale beperkingen, bestond inderdaad een reeks bepalingen die het reproductierecht 
beknotten.. Zie paragraaf 3.13. 
Ziee paragraaf 3.1.2. 
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Beraerr Conventie aan auteurs verleende rechten ontpopt artikel 13 TRIPs zich in 
hett Hcht van artikel 2 lid 2 TRIPs en artikel 20 BC, waarnaar in TRIPs wordt 
verwezen,, als een Bern-plus-element: een nationale wetgever, die een in de Berner 
Conventiee verleend recht wil beperken, dient niet alleen rekening te houden met de 
specifiekee bepalingen van de Conventie zelf maar moet ook aandacht schenken aan 
dee driestappentoets uit artikel 13 TRIPs.1502 

Datt de driestappentoets op alle soorten beperkingen kan worden toegepast, werd 
inn 1996 bevestigd toen de abstracte formule in het kader van de diplomatieke 
WIPO-Conferentiee ook in artikel 10 WCT werd neergelegd. Artikel 10 üd 1 WCT 
verklaartt de driestappentoets van toepassing op de beperkingen van de in het WIPO 
Auteursrechtverdragg verleende rechten. Artikel 10 lid 2 WCT maakt vervolgens 
duidelijkk dat beperkingen van de Berner Conventie-rechten nog eens extra aan de 
driestappentoetss zijn onderworpen. De uitdrukkelijke bevestiging van dit 
laatstgenoemdee aspect, dat reeds voortvloeit uit artikel 13 TRIPs, gaf onder de 
deelnemerss aan de Conferentie wel aanleiding tot de vrees dat de aanzienlijke 
vrijheid,, die de nationale wetgever traditioneel heeft genoten, bovenmatig zou 
wordenn beknot. Om deze reden kwam men de volgende verklaring ("Agreed 
Statement")) overeen: 'Het is eveneens wel verstaan dat het bepaalde in artikel 10, 
üdd 2, het toepassingsgebied van de krachtens de Berner Conventie toegestane 
beperkingenn en uitzonderingen niet beperkt noch uitbreidt.' Naast deze tol, 
vanwegee de zorg om voldoende speelruimte voor de nationale wetgeving, 
onderstreeptt het Agreed Statement met betrekking tot artikel 10 WCT echter 
uitdrukkelijkk dat de driestappentoets een richtlijn zou vormen voor de aanpassing 
vann traditionele beperkingen aan de digitale omgeving dan wel een basis zou zijn 
voorr de ontwikkeling van nieuwe, toekomstige beperkingen.1503 

Inn hoofdstuk 4 is eerst de functie en structuur van de driestappentoets 
geanalyseerdd alvorens de interpretatie van elk criterium ter hand te nemen. Indien 
hett reproductierecht uit artikel 9 lid 1 BC wordt beperkt, vervult de driestappentoets 
uitt artikel 9 lid 2 BC de functie van een direct controlemechanisme. Op soortgelijke 
wijzee controleert artikel 13 TRIPs direct de beperkingen van de verhuurrechten 
(artikelenn 11 en 14 lid 4 TRIPs), en de driestappentoets van artikel 10 üd 1 WCT 
onderwerptt de beperkingen van het distributierecht (artikel 6 WCT), het 
verhuurrechtt (artikel 7 WCT) en het recht van mededeling aan het pubüek (artikel 8 
WCT)) aan controle. Uitoefening van directe controle betekent in dit verband dat de 
driestappentoetss zelf de standaard van controle vormt waarmee de nationale 
wetgeverr rekening heeft te houden als hij een beperking wil invoeren. Deze situatie 
verschiltt van het gebruik van de driestappentoets als een aanvullend controle-
instrumentt Wanneer de in de Berner Conventie verleende rechten worden beperkt, 
komtt de driestappentoets steeds aanvullend in het spel. De nationale wetgever dient 
hierr aUereerst de bijzondere regels in acht te nemen, die in het kader van 

Ziee paragraaf 3.2. 
Ziee paragraaf 3.3. 
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beperkingenn in de Conventie zelf zijn neergelegd. Daarnaast moet echter aan de 
eisenn worden voldaan die uit de driestappentoetsen van de artikelen 13 TRIPs en 10 
lidd 2 WCT volgen. In deze constellatie oefent de toets dus niet op een directe 
manierr controle uit maar dient zij extra in acht te worden genomen - nadat de 
beperkingg in kwestie reeds met relevante specifieke normen van de Bemer 
Conventiee in overeenstemming is gebracht. De aanvullende controle die op deze 
wijzee wordt uitgeoefend is vooral van invloed op bepalingen van de Berner 
Conventie,, die verwijzen naar 'fair practice', zoals bijvoorbeeld de leden 1 en 2 van 
artikell  10 BC, dan wel op de ongeschreven beperkingen die in het kader van de 
Conventiee zijn goedgekeurd.150* 

Mett betrekking tot de structuur van de driestappentoets is betoogd dat de drie 
criteriaa ervan met elkaar een systeem vormen waarmee de kern van het 
auteursrechtelijkee evenwicht tussen rechten en beperkingen stap voor stap kan 
wordenn benaderd. De eerste stap is het verst weg van de kern en is 
dienovereenkomstigg van algemene aard. Zij bevat het grondbeginsel dat 
beperkingenn slechts in bepaalde bijzondere gevallen zijn toegestaan. Nationale 
bepalingenn die niet aan deze basisregel voldoen lijden onvermijdelijk schipbreuk. 
Dee tweede stap preciseert de grondregel van het algemene eerste criterium: aan de 
normalee exploitatie van werken mag geen afbreuk worden gedaan. Dit criterium ligt 
halverwegee naar de kern. Op deze trap zijn aanvullende instrumenten ter verzoening 
vann auteurs- en gebruikersbelangen, zoals bijvoorbeeld de betaling van een billijk e 
vergoeding,, niet noodzakelijk. Beperkingen die niet aan dit vereiste beantwoorden 
zijnn in ieder geval niet te sanctioneren. De derde stap komt het dichtst bij de kern. 
Dee formulering ervan bevat elementen voor het bepalen van het juiste kaliber van 
hett auteursrechtelijke evenwicht De schade die aan de belangen van de auteurs 
wordtt toegebracht mag niet 'onredelijk' zijn en de belangen van de auteurs dienen 
zelff  'rechtmatig' (of 'wettig') te zijn. In deze situatie, waar de tegengestelde 
belangenn in het auteursrecht uiteindelijk met elkaar botsen, moet er een 
mogelijkheidd zijn te bepalen dat een billijk e vergoeding dient te worden betaald. 
Omdatt het ontoereikend en te weinig precies zou zijn, alleen te kunnen beslissen 
tussenn de toelating van een beperking en het verbieden ervan, is het kunnen 
voorzienn in een bepaling inzake de betaling van een billijk e vergoeding een 
geschiktt middel om de op het spel staande belangen met elkaar te verzoenen. Het 
bereikenn van het doel, een redelijk evenwicht in het auteursrecht tot stand te 
brengen,, is dus tenslotte afhankelijk van het derde toetsingscriterium. Om deze 
redenn is deze laatste toets te beschouwen als de spil van de driestappentoets - als 
menn al aan een dergelijke kwalificatie belang zou willen hechten.1505 

Naa de analyse van de functie en structuur van de driestappentoets is in het kader 
vann de interpretatie ervan aandacht besteed aan het criterium van de eerste stap, 
'bepaaldee bijzondere gevallen'. In dit verband werd onderstreept dat het eerste 

Ziee paragrafen 4.2 en 4.6.5. 
Ziee paragraaf 4.3. 
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elementelement van het criterium, het vereiste van 'bepaalde gevallen', niet moet worden 
overschatt Daaruit kan vooral niet worden afgeleid dat beperkingen in de zin van de 
continentaal-Europesee benadering van het auteursrecht precies en nauwkeurig 
gedefinieerdd moeten zijn. Aan de definitie van een beperking hoeven - ondanks het 
gebruikk van het woord 'bepaald' - geen al te hoge eisen worden gesteld. Het 
betekentt slechts dat beperkingen voldoende helder en duidelijk omschreven moeten 
zijnn om van elkaar onderscheiden te kunnen worden. Ze dienen in zekere zin als 
'enkelee bijzondere gevallen' gezien te kunnen worden. Het trekken van de 
noodzakelijkee scheidslijn tussen verschillende beperkingen hoeft echter niet per se 
dee taak zijn van de nationale wetgever, en kan ook best aan de rechter worden 
overgelaten.. In Anglo-Amerikaanse systemen bestaat bijgevolg de mogelijkheid, in 
dee context van open geformuleerde beperkingen, rekening te houden met vaste 
rechtspraak.1506 6 

Tenn opzichte van het tweede element, het vereiste van 'bijzonderheid' van de 
gevallen,, is aangetoond dat een aanpak waarmee men zijn toevlucht vooral neemt 
tott kwantitatieve gegevens uiterst ongeschikt is. Een overeenkomstig concept van 
hett WTO-panel, dat verslag uitbracht over sectie 110 lid 5 van de US Copyright 
Act,, moest worden verworpen. Uit het daarop volgende onderzoek naar de 
kwalitatievee betekenis van de term 'bijzonder' bleek dat een duidelijke politieke 
beslissingg over het nut en de noodzaak van een auteursrechtelijke beperking aan de 
invoeringg ervan ten grondslag moet liggen.1507 De nationale wetgever dient volgens 
ditt vereiste aan een zorgvuldig afwegingsproces te beginnen. De wettige belangen 
vann de auteurs, waarnaar het derde criterium van de driestappentoets verwijst, 
moetenn met zorg worden afgewogen tegen de daaraan tegengestelde belangen van 
gebruikers.. Alleen als deze laatstgenoemde belangen dermate zwaar wegen, dat ze 
ingebrachtt kunnen worden tegen de wettige belangen van de auteurs, is het 
gerechtvaardigdd van een duidelijke politieke beslissing te spreken. De beslissing 
vann de wetgever de rechten van de auteur vanwege de tegengestelde belangen van 
dee gebruikers te beperken, moet plausibel zijn. Het moet gaan om een reactie op een 
begrijpelijkee noodzaak de betrokken belangen van de gebruikers met de wettige 
belangenn van de auteurs te verzoenen. Een beperking waarvan de invoering 
plausibell  is omdat ze op een rationele, ter rechtvaardiging dienende basis berust, 
levertt dus een bijzonder geval in de zin van de driestappentoets op.1508 

Bepalingenn van de Bemer Conventie die uitdrukkelijk de invoering van een 
beperkingg op nationaal niveau toelaten leveren steeds de nodige, rationele basis in 
dee bovenbedoelde zin op. Een in de nationale wet opgenomen beperking die in 
overeenstemmingg is gebracht met de Berner Conventie vormt dus automatisch een 
bijzonderr geval.1509 Geen bijzonder geval is echter bijvoorbeeld het gebruik van 

Ziee paragraaf 4.4.1. 
Ziee Ricketson 1987,482. 
Ziee paragraaf 4.4.2. 
Ziee paragraaf 4.4.3. 
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auteursrechtelijkk beschermd materiaal in bedrijven - ten minste voorzover 
dergelijkee gebruikshandelingen in de digitale omgeving gecontroleerd kunnen 
worden.15100 Met betrekking tot het Amerikaanse fair use beginsel is de conclusie 
getrokkenn dat er geen ernstig bezwaar lijk t te bestaan dit te kwalificeren als een 
'bepaaldd bijzonder geval' in de zin van de driestappentoets.1511 

Opp het terrein van de tweede stap, 'geen afbreuk aan de normale exploitatie van 
werken',, bleken de in de literatuur verdedigde stellingen niet goed toepasbaar te 
zijn.. De op een historische uitleg berustende benadering van Bornkamm moest 
evenalss Ricketson's empirisch concept worden verworpen.1512 De daarop volgende 
ontwikkelingg van een nieuw normatief concept werd gebaseerd op dee in 1967 in het 
kaderr van de Stockholmse Conferentie gegeven richtlijn dat alle reeds bestaande of 
potentiëlee vormen van exploitatie, die van aanzienlijk economisch of praktisch 
belangg zijn, aan de auteurs voorbehouden dienen te blijven. Met het oog op de 
digitalee omgeving mag deze formule niet worden misverstaan. Niet iedere denkbare 
mogelijkheidd om zijn economisch voordeel te doen met een werk valt daar onder. 
Anderss was de driestappentoets gereduceerd tot een 'eenstaptoets': beperkingen van 
hett auteursrecht zouden vrijwel altijd met een normale exploitatie in strijd 
komen.1513 3 

Uitgaandee van dit inzicht viel uit een rechtsvergelijkend onderzoek van de vierde 
factorr van de Amerikaanse fair use doctrine af te leiden dat in het kader van het 
tweedee criterium van de driestappentoets slechts belangrijke inkomstenbronnen 
zoudenn zijn te klassificeren als een vorm van exploitatie die aanzienlijke betekenis 
heeft.. Het verbod van afbreuk doen aan de normale exploitatie neemt bijgevolg 
alleenn de economische kern van het auteursrecht in bescherming.1514 Het 
internationalee systeem van exclusieve rechten, waarop bijvoorbeeld het WTO-panel 
zichh concentreerde in het kader van zijn rapportage over section 110 lid 5 van de 
USS Copyright Act, bleek ongeschikt te zijn om dit kerngebied te kunnen vaststellen. 
Inn plaats daarvan dient rekening te worden gehouden met de totale (commerciële) 
exploitatiemogelijkhedenn van werken van verschillende categorieën die door een 
beperkingg getroffen worden.1515 Een beperking doet dus afbreuk aan de normale 
exploitatiee indien zij de auteurs berooft van zo'n - reeds bestaande of potentiële -
typischee en belangrijke inkomstenbron, die binnen de totale commercialisering van 
tottot de desbetreffende categorie behorende werken gewicht in de schaal legt.1516 

Dezee standaard van controle brengt vooral die beperkingen in het nauw die de 
bijzonderee markt voor een bepaalde categorie werken ondermijnen en zodoende een 

15100 Zie paragraaf 4.4.4.1. 
15111 Zie paragraaf 4.4.4.2. 
15122 Zie paragrafen 4.5.1 en 4.5.2. 
15133 Zie paragrafen 4.5.3.1 en 4.5.3.2. 
15144 Zie paragraaf 4.5.3.3. 
15155 Zie paragraaf 4.5.3.4. 
15166 Zie paragraaf 4.5.3.5. 
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inbreukk opleveren op de normale exploitatie daarvan.1517 Privileges voor het privé-
gebruikk doen verdere problemen rijzen. De ruim geformuleerde bepalingen ten bate 
vann het privé-gebruik, die uit het analoge verleden van het auteursrecht bekend zijn, 
hebbenn in de digitale omgeving het in zich om de auteurs van potentiële bronnen 
vann grotere inkomsten te beroven. Om een afbreuk aan de normale exploitatie te 
voorkomen,, is het dus raadzaam ruim geformuleerde privileges voor het privé-
gebruikk niet te handhaven. Daarbij is echter wel te bedenken dat juist beperkingen 
diee het persoonlijke gebruik dienen van cruciaal belang zijn voor een doeltreffende 
distributiee van informatie in de informatiemaatschappij, dat ze verder in staat zijn 
tott de bevordering van de samenleving in een democratische maatschappij, en dat 
hett handhaven ervan tenslotte ook vanuit het oogpunt van het principe van 
gelijkheidd tussen de generaties van auteurs voor de hand ligt In plaats van alle 
beperkingenn ten gunste van het privé-gebruik zonder na te denken in hun geheel te 
schrappen,, zouden ze dus zorgvuldig moeten worden opgebouwd, in een nieuw 
stelsell  van beperkingen die voor het bereiken van genoemde doelen onontbeerlijk 
zijn.. Het in dit verband verrichte onderzoek naar begaanbare wegen om deze 
opdrachtt te volbrengen heeft geleid tot de conclusie dat in het bijzonder de digitale 
dienstverleningg van bibliotheken hierin een beslissende rol zou kunnen spelen.1518 

Dee derde stap, 'geen onredelijke schade in de wettige belangen van de auteur', 
heeftt betrekking op de kern van het auteursrechtelijke evenwicht. De verschillende 
abstractee termen die samen het criterium vormen zijn te beschouwen als elementen 
vann een uiteindelijke proportionaliteitstoets. In het kader van deze laatste 
belangenafwegingg dient allereerst rekening te worden gehouden met alle denkbare 
economischee belangen van de auteurs, in het bijzonder ook met de niet tot de kern 
vann het auteursrecht behorende belangen, die dus nog niet in de context van het 
tweedee criterium aan de orde zijn gekomen. Artikel 9 lid 2 BC en artikel 10 WCT 
makenn het bovendien mogelijk met de morele belangen van de auteurs rekening te 
houden.. Artikel 13 TRIPs dwingt daarentegen tot het voorbijgaan aan de 
beschermingg van belangen van niet-economische aard. Deze laatste bepaling 
verwijstt neutraal naar de 'rechthebbende' in plaats van de 'auteur'. Deze 
formuleringg lijk t echter aan te duiden dat de economische belangen van een grotere 
groep,, waartoe ook licentiehouders zoals uitgevers en producenten van 
fonogrammenn en films behoren, in dit verband in overweging kunnen worden 
genomen.15199 De proportionaliteitstoets zelf vormt een interne tweestappentoets. 
Zowell  aan de kant van de auteurs als aan die van de gebruikers dient een stap naar 
hett midden van het auteursrechtelijke evenwicht te worden gezet De belangen van 
dee auteurs zijn om deze reden slechts in zoverre relevant indien ze ook als 'wettig* 
('legitiem')) kunnen worden gekwalificeerd. Het is echter verboden de legitieme 
belangenn te schaden, zodra die schade een onredelijke omvang bereikt. 

Ziee paragrafen 4.5.4.2 en 4.5.4.3 waarin voorbeelden worden gegeven. 
Ziee paragrafen 4.5.5.1 en 4.5.5.2. 
Ziee paragrafen 4.6.2 en 4.6.3. 
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Tenn opzichte van de eerste van de beide bovenbedoelde interne stappen is 
betoogdd dat de uitdrukking 'wettige belangen' kan worden aangemerkt als een 
'normatievee eis die noodzaakt tot een bescherming van belangen die 
"gerechtvaardigd""  zijn, en wel in die zin dat ze steun vinden bij relevante politieke 
besluitvormingg of andere sociale normen'.1520 De belangen van de auteur moeten 
dientengevolgee kritisch worden bekeken in het licht van de aan het verlenen van 
auteursrechtelijkee bescherming ten grondslag liggende overwegingen. Ze kunnen 
bijvoorbeeldd blijken niet gewettigd te zijn indien, vanwege het marktfalen, auteurs 
gewoonwegg niet in staat zijn hun werken op een bepaalde wijze te exploiteren. Het 
desondankss onderwerpen van dat gebruik in kwestie aan de controle van de auteurs, 
zouu noch extra aanmoedigen tot het creëren van nieuwe werken noch auteurs 
daarmeee onafhankelijk maken van 'uitbaters' teneinde een grotere mate van vrije 
meningsuitingg te bereiken. Hetzelfde gaat op voor het gebruik van werken in het 
kaderr van kritieken, polemieken en parodieën. De auteurs zouden er waarschijnlijk 
vann afzien voor dit soort gebruik markten te gaan ontwikkelen. Het positieve effect 
vann een potentiële extra inkomstenbron die uit dit soort gebruik zou voortvloeien 
zouu dus in feite toch al niet door de auteurs worden gerealiseerd. De belangen van 
dee auteurs bevinden zich voorts in het defensief indien beperkingen klaarblijkelijk 
geschikterr zijn om bepaalde doelen die aan het verlenen van auteursrechtelijke 
beschermingg ten grondslag liggen te kunnen bereiken. Culturele diversiteit en 
intellectueell  debat zijn bijvoorbeeld klaarblijkelijk effectiever te stimuleren 
wanneerr het citeren van werken geheel wordt vrijgesteld - in plaats van het citeren 
tee onderwerpen aan de controle van de auteur om daarmee een extra bron van 
inkomstenn aan te boren.1521 

Aann gebruikerszijde is de vraag gerezen wanneer van een 'onredelijke schade' 
aann de wettige belangen van de auteur valt te spreken. De rechtvaardiging, die ten 
batee van een beperking wordt gegeven, is van groot belang in dit verband. Indien 
eenn beperking bijvoorbeeld a priori niet deugt om het doel dat ermee bevorderd zou 
moetenn worden te bereiken levert ze hoe dan ook onredelijke schade op. Onder 
zulkee omstandigheden zou het auteursrecht met nutteloze restricties worden 
opgezadeld.. Een beperking moet voorts het minst schadelijke middel zijn om het 
nagestreefdee doel te kunnen bereiken. In dit verband dient te worden benadrukt dat 
eventuelee mildere, minder restrictieve alternatieven slechts in overweging zijn te 
nemenn indien ze het nagestreefde doel net zo effectief kunnen bevorderen als de 
bestaandee beperking.1522 

Hett kenmerkende onderdeel van de driestappentoets, dat in het kader van het 
derdee criterium centraal staat, is de mogelijkheid te bepalen dat de auteur een 
billijk ee vergoeding moet ontvangen. Om te vermijden dat de door een beperking 
veroorzaaktee schade een onredelijke omvang bereikt, kan de nationale wetgever 

Ziee WTO Panel - Patent 2000, § 7.69. Zie paragraaf 4.6.4.1. 
Ziee paragraaf 4.6.4.1. 
Ziee paragraaf 4.6.4.2. 
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verzekerenn dat aan de auteur een adequate financiële vergoeding wordt betaald. Het 
conceptt van een billijk e vergoeding dat aan de driestappentoets ten grondslag ligt, is 
eenn veranderlijke overgang van constellaties, waarin geen enkele betaling van een 
vergoedingg nodig is, tot gevallen, die een schadeloosstelling eisen ter grootte van 
hethet bedrag dat een auteur zou hebben ontvangen als hij vrij over de 
gebruikshandelingg in kwestie zou hebben kunnen onderhandelen. In het algemeen 
moett een billijk e vergoeding worden betaald zodra de beperking in kwestie niet 
binnenn redelijke perken blijft . Er dient dus te worden vastgesteld in hoeverre de 
beperkingg de redelijke grenzen overschrijdt. De rechtvaardiging waarop de 
beperkingg berust dient in dit verband opnieuw centraal te worden gesteld.1523 

Tenslottee is betoogd dat het gehele, door de driestappentoets opgezette 
controlesysteemm opgevat kan worden als een verfijnde proportionaliteitstoets. De 
eiss om beperkingen tot 'bepaalde bijzondere gevallen' te begrenzen, dan wel het 
gebodd 'geen afbreuk te doen aan de normale exploitatie', bleken - achteraf gezien -
instrumentenn te zijn waarmee gevallen die klaarblijkelijk met-proportioneel zijn 
kunnenn worden uitgesorteerd. Ze vormen in zekere zin poorten op de te belopen 
wegg naar de kern van het auteursrechtelijke evenwicht, alvorens uiteindelijk het 
evenwichtt met behulp van het laatste toetsingscriterium - geen 'onredelijke schade 
aann de wettige belangen van de auteur' - te kunnen herstellen.1524 

Inn hoofdstuk 5 zijn de resultaten van de ontwikkelde interpretatie gebruikt om 
duidelijkheidd te scheppen over de rol die de driestappentoets in de 
Auteursrechtrichtlijnn 2001/29/EG van 22 mei 2001 speelt (in verband met artikelen 
vann de richtlijn wordt, zoals in de Engelse tekst, de afkorting CD gebruikt). De 
richtlijnn beoogt vooral de harmonisering van het auteursrecht in de Europese Unie. 
ZeZe effent echter ook de weg voor de ratificatie van de WIPO-'Internet'-
verdragen.15255 Bijzonder belang is dus aan internationale verplichtingen gehecht In 
ditt kader vormt de driestappentoets een venster dat in artikel 5 lid 5 CD wordt 
geopendd om de bestaande internationale verplichtingen op het terrein van 
auteursrechtelijkee beperkingen te kunnen zien. Net als artikel 10 üd 2 WCT 
functioneertt artikel 5 lid 5 CD als een extra voorzorgsmaatregel. Het 
toepassingsgebiedd ervan bestrijkt de beperkingen die volgens de leden 1 tot 4 van 
artikell  5 CD zijn toegestaan. Als een lidstaat een beperking uit de lijst in het 
nationalee recht wil opnemen, zal zo'n nationale bepaling in overeenstemming 
gebrachtt moeten worden met de driestappentoets uit artikel 5 lid 5 CD.1526 

Mett betrekking tot het in artikel 5 lid 5 CD neergelegde vereiste, dat de in artikel 
55 opgesomde beperkingen 'slechts in bepaalde bijzondere gevallen [mogen] worden 
toegepast',, is aangetoond dat de nationale wetgever niet gedwongen is om van elk 
vann de daar opgesomde gevallen een bijzonder geval te maken. Ter voldoening aan 

Ziee paragraaf 4.6.4.2. 
Ziee paragrafen 4.3 en 4.6.6. 
Ziee paragraaf 5.1.3. 
Ziee paragraaf 5.2. 
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hethet eerste criterium van artikel 5 lid 5, hoeft de nationale wetgever een beperking, 
diee gebaseerd is op een geval dat in de lijst van artikel 5 staat, niet verder te 
concretiseren.. De geciteerde passage uit artikel 5 lid 5 CD dient eenvoudigweg ter 
completeringg van de symbolische verwijzing naar de internationale driestappen-
toets.1527 7 

Aandachtt is voorts besteed aan het feit dat de Auteursrechtrichtlijn in drie 
gevallenn uitdrukkelijk voorziet in het ontvangen van een billijk e schadeloosstelling 
('compensatie'):: in het geval van het gebruik van een fotografische 
reproductietechniekk (artikel 5 lid 2(a)), in het geval van reproducties, gemaakt door 
eenn natuurlijke persoon voor privé-gebruik (artikel 5 lid 2(b)) en in het geval van 
reproductiess van uitzendingen door maatschappelijke instellingen (artikel 5 lid 
2(e)).. Wat betreft de verhouding tussen de garantie van een billijk e compensatie en 
dee verplichting een billijk e vergoeding te betalen, die wellicht zou kunnen 
voortvloeienn uit de driestappentoets, kon duidelijk worden gemaakt dat de 
laatstgenoemdee internationale verplichting onaangetast blijft . Aan die verplichting 
dientt dus apart te worden voldaan. Bovendien ligt het voor de hand dat de 
internationalee verplichting een sterkere aanspraak op een adequate financiële 
schadeloosstellingg oplevert, omdat een billijk e vergoeding het bedrag kan bereiken 
waarmeee een auteur zou hebben ingestemd indien hij vrij over de gebruikshandeling 
inn kwestie had kunnen onderhandelen. De garantie van een billijk e compensatie 
ontheftt de EU-lidstaten dus geenszins van de verplichting, in elk afzonderlijk geval 
zorgvuldigg na te gaan of aan de auteurs wel of niet een billijk e vergoeding moet 
wordenn betaald. In de bovengenoemde drie gevallen - bedoeld in de leden 2(a), (b) 
enn (e) van artikel 5 - krijgt de gegeven garantie van een billijk e compensatie echter 
eenn privilegiêrend effect zodra de internationale verplichting tot het voorzien in de 
verplichtingg tot betaling van een billijk e vergoeding niet uit de driestappentoets 
voortvloeit.1528 8 

Naastt deze functionele uitleg is vervolgens iedere beperking, die voorkomt in de 
lijstt van artikel 5 CD, nog eens kritisch in het licht van de driestappentoets 
onderzocht.. In dit verband konden de volgende conclusies worden getrokken: het is 
onvoldoendee dat het in artikel 5 lid 2(a) CD vrijstellen van fotografische 
reproductietechniekenn slechts gepaard gaat met de verplichting de auteurs een 
billijk ee compensatie te betalen. Ten opzichte van in bedrijven vervaardigde kopieën 
volgtt uit artikel 5 lid 5 CD dat de financiële schadeloosstelling de som moet 
bedragen,, die een rechthebbende zou hebben kunnen verkrijgen indien bij vrij over 
ditt soort gebruik had kunnen onderhandelen. Vandaar dat er een billijk e vergoeding 
moett worden betaald. Voorts moet het in artikel 5 lid 2(b) CD geregelde privilege 
tenn behoeve van het privé-gebruik in de digitale omgeving worden omgezet in een 
inn handen van bibliotheken te geven administratiesysteem om aan de eisen van de 
driestappentoetss te kunnen voldoen. Anders zouden de wettige belangen van de 

Ziee paragraaf 5.3.1.2. 
Ziee paragraaf 5.3.3. 
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auteurr onredelijk worden geschaad. De betaling van een billijk e compensatie, die in 
ditt geval in de richtlijn is voorgeschreven, lijk t toereikend.1529 

Artikell  5 lid 3(a) CD, dat het gebruik van werken uitsluitend als toelichting bij 
hett onderwijs of ten behoeve van het wetenschappelijk onderzoek vrijstelt, voldoet 
inn zoverre niet aan de driestappentoets dat de betaling van een billijk e vergoeding 
niett is voorgeschreven. De volgens artikel 5 lid 3(e) toegestane vrijstelling van het 
gebruikk van werken om het goede verloop van administratieve, parlementaire of 
gerechtelijkee procedures te waarborgen, moet beperkt blijven tot die instellingen, 
diee ter vervulling van hun taken echt afhankelijk zijn van het gebruik van 
auteursrechtelijkk beschermd materiaal. Anders kan dit aspect van artikel 5 lid 3(e) 
CDD niet als een bijzonder geval worden beschouwd. Bovendien dient tegenover het 
toegestanee gebruik in het kader van administratieve procedures een billijk e 
vergoedingg te staan. Het eerste geval van artikel 5 lid 3(g) CD - het gebruik tijdens 
religieuzee bijeenkomsten - doet afbreuk aan de normale exploitatie en is derhalve 
niett met de driestappentoets verenigbaar. Het tweede geval van artikel 5 lid 3(g) CD 
-- het gebruik tijdens door de overheid georganiseerde officiële bijeenkomsten -
moett begrensd worden tot het bereik van de zo-genoemde 'minor reservations 
doctrine'.15300 Anders kan het niet doorgaan voor een bijzonder geval. De nationale 
wetgeverr dient voorts af te zien van de overname van artikel 5 lid 3(h) CD, dat een 
bepalingg bevat inzake het niet geautoriseerde gebruik van werken, die gemaakt zijn 
omm permanent in openbare plaatsen te worden geplaatst. Voor zover artikel 5 lid 
3(h)) een vrijstelling behelst voor het voor commerciële doelen systematisch 
reproducerenn dan wel mededelen aan het publiek van op openbare plaatsen 
gesitueerdee werken, doet het artikel afbreuk aan de normale exploitatie. Artikel 5 
lidd 3(i) CD dat betrekking heeft op het incidentele verwerken van een werk in ander 
materiaall  levert geen bijzonder geval op. De overname daarvan is dus in strijd met 
internationalee verplichtingen. Artikel 5 lid 3(1) CD, dat het gebruik in het kader van 
demonstratiee of reparatie van apparatuur toestaat, is alleen in zoverre een bijzonder 
geval,, als sprake is van een incidenteel gebruik dat tijdens de normale gang van 
zakenn in een winkel of bedrijf nauwelijks valt tegen te gaan. In het kader van de 
handhavingg van 'minder belangrijke gevallen', die volgens artikel 5 lid 3(o) CD 
zijnn toegestaan, is het oppassen geblazen. De nationale wetgever zal relevante, 
reedss bestaande beperkingen kritisch in het licht van de driestappentoets dienen te 
bekijken.1531 1 

Tenslottee werd de aanbeveling gedaan de driestappentoets uit artikel 5 lid 5 CD 
inn het nationale recht over te nemen. Om het primaire doel van de richtlijn - de 
harmoniseringg van het auteursrecht - te bereiken zou het toch al effectiever zijn 
geweestt een open geformuleerde norm te ontwerpen in plaats van een opsomming 
vann niet minder dan 21 toegestane beperkingen. De gerechten - en in het bijzonder 

Ziee paragraaf 5.3.3. 
Ziee paragraaf 3.1.1. 
Ziee paragrafen 5.3.1.1, 5.3.2 en 5.3.3. 
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hett Hof van Justitie van de Europese Gemeenschap - zouden dan stap voor stap 
beperkingenn op het auteursrecht hebben kunnen harmoniseren. Op basis van artikel 
55 CD is deze oplossing niet helemaal buiten het bereik omdat de opgesomde 
gevallenn niet precies zijn omlijnd Vaak weerspiegelen ze slechts bepaalde soorten 
beperkingenn waarvan de contouren niet nauwkeurig zijn getrokken. De nationale 
wetgeverr kan van de overblijvende vrijheid gebruik maken door de opgesomde 
gevallenn in het nationale recht letterlijk over te nemen en deze verder met de 
driestappentoetss te combineren. Indien het Hof van Justitie van de EG dan een 
oordeell  dient te geven over een ingevolge de Auteursrechtrichthjn toegestane 
beperking,, zal zijn uitspraak eveneens invloed hebben op de wetten van alle 
lidstatenn waarin de desbetreffende beperking voorkomt. Het resultaat zou 
neerkomenn op een compromis - ergens halverwege tussen de wezenlijk ruimer 
geformuleerdee Amerikaanse fair use doctrine en het traditionele continentaal-
Europesee systeem van nauwkeurig omschreven beperkingen.1532 

15322 Zie paragraaf 5.4. 
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Derr Dreistufentest beschrankt die dem Urheberrecht gesetzten Schranken. Er kann 
infolgedessenn als „Schrankenschranke" bezeichnet werden. Die damit angedeutete 
Folgee von Ereignissen - Gewahrung eines Exklusivrechts, Auferlegung von 
Schranken,, Anwendung des Dreistufentests - wurde im 2. Kapitel eingehend unter-
sucht. . 

Imm Hinblick auf die zunachst behandelten Überlegungen, die der Gewahrung 
urheberrechtlichenn Schutzes zu Grunde liegen, konnte anhand von historischen 
Befundenn belegt werden, dass es unangebracht ist, die zwei juristischen Traditionen 
dess Urheberrechts - die angloamerikanische und die kontinental-europaische - als 
miteinanderr unvereinbare and deshalb streng zu trennende Systeme zu begreifen. 
Einn gemeinsamer Bestand von Ideen, der dem Naturrechtsgedanken und 
utilitaristischenn Erwagungen gleichermaBen entspringt, bildet vielmehr die 
Grundlage,, auf der die Gewahrung urheberrechtlichen Schutzes in beiden Systemen 
beruht.15333 Das Naturrechtsargument wurde in diesem Zusammenhang bis zu 
Lockess Ausführungen über ein natürliches Recht auf Eigentum im „Second 
TreatiseTreatise on Government" zurückverfolgt Diese Argumentationslinie verweist vor 
allemm auf die individuelle Leistung des Urhebers und den Akt der Schöpfung eines 
Werkes.. Gewisse Weitungen des Naturrechtsansatzes, wie etwa die Annahme, dass 
einn Band zwischen dem Urheber und dem Produkt seiner schöpferischen Tatigkeit -
einerr Materialisierung seiner Persönlichkeit - besteht, werden vor diesem 
Hintergrundd verstandlich. Utilitaristische Argumente erlauben es demgegenüber, 
denn Nutzen fur das Gemeinwohl in die Überlegungen einzubeziehen. Eine monetare 
Entschadigungg für geleistete schöpferische Arbeit wird nach diesem Ansatz den 
Urhebernn in Aussicht gestellt, um deren geistig-kreative Produktivitat anzuspomen. 
Letztlichh sollen die vom Urheberrecht ausgehenden Anreize für das geistige 
Schaffenn der Gesellschaft als Ganzes zugute kommen. Ökonomische, industrie-
politischee und kulturelle Überlegungen können in diesem Zusammenhang ebenso 
wiee auf die Förderung der Meinungsfreiheit abzielende Argumente vorgebracht 
werden,, um die Gewahrung urheberrechtlichen Schutzes zu untermauern. Um einen 
zentralenn Ausgangspunkt für die Einbeziehung naturrechtlicher und utilitaristischer 
Argumentee zu begründen, bietet es sich an, das Urheberrecht primar als ein Mittel 
zurr Schaffung optimaler Rahmenbedingungen für kulturelle Vielfalt zu 
verstehen.1534 4 

Hinsichtlichh der Schranken des Urheberrechts - des zweiten Elements der oben 
aufgezeigtenn Sequenz - wurde im Anschluss an die Diskussion der Grunde fiir 
Urheberrecbtsschutzz eine Übersicht über Erwagungen gegeben, die dessen 
Beschrankungg zu rechtfertigen vermogen. Allerdings wurde nicht der Versuch 

Siehee Abschnitt 2.1.1. 
Siehee Abschnitte 2.1.2 rad 2.13. 
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unternommen,, das gesamte Feld denkbarer Argumente füir Urheberrechtsschranken 
abzuschreiten,, das von der Rücksichtnahme auf die speziellen Bedürfoisse 
behinderterr Personen bis fain zur Regulierung der Praktiken einzelner Industrie-
zweigee reicht Stattdessen wurde das Augenmerk auf bestimmte Elemente gerichtet, 
diee ganz erheblichen Einfluss auf das Gleichgewicht zwischen Exklusivrechten und 
Schrankenn ausüben. Aufmerksamkeit wurde insbesondere der als Menschenrecht 
verbürgtenn Freiheit geschenkt, Meinungen zu aufiern und Informationen zu 
empfangen,, die zugunsten von Schranken, die der Presse dienen, der Freistellung 
dess Zitierens und des Werkgebrauchs zum Zwecke der Kritik oder parodistischen 
Nachahmungg ins Feld gefuhit werden kann.1535 Hinsichtlich des allgemeinen Ziels 
derr Informationsverbreitung wurde herausgestellt, dass die Privilegierung des 
persönlichenn Gebrauchs eines Werkes bei funktionaler Betrachtungsweise ein 
wichtigess dezentrales Instrument zu dessen Erreichung darstellt. Der gewichtige 
Beitragg zur Informationsverbreitung hat möglicherweise das Potenzial, die 
Beibehaltungg von Schranken dieses Typs in der heraufziehenden Informations-
gesellschaftt zu rechtfertigen. Das Recht auf Schutz der Privatsphare wurde in 
diesemm Zusammenhang ebenfalls diskutiert.1536 AbschlieBend wurde darauf 
hingewiesen,, dass dem Urheberrecht Beschrankungen auch deshalb auferlegt 
werdenn können, weil diese eine das Zusammenleben in einer demokratischen 
Gesellschaftt fördemde Funktion erfiillen.1537 

Umm einen sicheren Weg durch die Vielzahl der aufgezeigten Argumente zu 
bannen,, wurde letztlich ein weiteres Mal auf Lockes Herleitung eines natürlichen 
Rechtss auf Eigentum Bezug genommen. Es würde schwierig, den Dreistufentest 
anzuwenden,, lieBe sich nicht naher bestimmen, wo die linie zwischen Rechten und 
Schrankenn im Urheberrecht letzten Endes zu ziehen ist. Folglich wurde besonders 
hervorgehoben,, dass Lockes Arbeiter ein Eigentumsrecht nur insofern erwirbt, als 
err in ausreichendem Mafie gleichwertiges Material fur andere Arbeiter zurücklasst. 
Imm Bereich des Urheberrechts kann von diesem Vorbehalt das Prinzip der 
„Generationengleichheit""  abgeleitet werden. Daraus folgt im Hinblick auf 
Urheberrechtsschranken,, dass ein Urheber ein geistiges Eigentumsrecht an seiner 
Schöpfungg nur unter der Bedingung erwerben kann, dass er (potenziellen) spateren 
Urhebernn erlaubt, das von ihm geschaffene Werk zu studieren und als Grundlage 
ihress eigenen Schaffens zu verwenden, ganz wie er selbst auf schon bestehende 
Werkee zurückgegriffen haben mag, um sein eigenes Talent zu entdecken und 
fortzuentwickeln.. Der besondere Interessenausgleich zwischen Individuen, die am 
Schöpfungsprozesss teUnehmen, wurde somit in den Mittelpunkt gestellt 
Überlegungenn dieser Art stützen die Freistellung von Werknutzungen, die auf die 
Umgestaltungg vorbestehenden Materials gerichtet sind. Sie können aber auch 
zugunstenn des Gebrauchs zu privaten Studienzwecken sowie des Unterrichts- und 

Siehee Abschnitt 2.2.1. 
Siebee Abschnitte 2.2.2 und 2.2.3. 
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Bibliotheksgebrauchss herangezogen werden. Die Maxime der Generationengleich-
heitt erfordert mitbin nicht nur die Freistellung von Nutzungshandlungen, die direkt 
mitt der Schöpfung eines neuen Werkes verknüpft sind, sondern untermauert auch 
bestimmtee Beschrankungen zugunsten von Nutzungshandlungen, die zum Zeitpunkt 
ihrerr Vornahme konsumtiven Charakter haben. Dieses Konzept wurde als 
wegweisendd fiir  die spatere Interpretation des Dreistufentests erachtet.1538 

Inn Kapitel 3 wurden die verschiedenen Entwicklungsstufen des Dreistufentests 
imm internationalen Urheberrecht eingehend untersucht Auf der 1967 in Stockholm 
abgehaltenenn Konferenz zur Revision der Berner Übereinkunft wurde der Drei-
stufentestt eingeruhrt, urn den Weg für die formale Anerkennung eines allgemeinen 
Vendelfaltigungsrechtss jure conventions zu ebnen. Es galt, eine Bestimmung zu 
entwerfen,, die zwei einander entgegenlaufende Aufgaben erfüllt. Auf der einen 
Seitee war das angestrebte allgemeine Vervielfaltigungsrecht gegen den zersetzen-
denn Einfluss abzuschirmen, den die zahlreichen Schranken auszuüben vermochten, 
diee diesem Recht auf nationaler Ebene bereits gesetzt waren.1539 Auf der anderen 
Seitee durfte der Freiraum nicht angetastet werden, den die Mitgliedsstaaten der 
Bernerr Union für unerlasslich hielten, urn soziale und kulturelle Bedürfnisse 
befriedigenn zu können. Vor diesem Hintergrund ist es wenig überraschend, dass der 
Dreistufentestt auf Zustimmung stieB, dessen endgültiger Wortlaut auf einen 
Formulierungsvorschlagg zurückgeht, der von Seiten der Delegation des Vereinigten 
Königreichss unterbreitet worden war. Aufgrund der Offenheit seiner abstrakten 
Priifungskriterienn vermag der Test eine Vielzahl von Beschrankungen zu umfassen. 
Auff  der Konferenz bot er sich folglich als Grundlage für die Versöhnung der 
widerstreitendenn Meinungen an, die von den Teilnehmern vorgetragen worden 
waren.. Der erste Dreistufentest des internationalen Urheberrechts wurde somit in 
Artikell  9(2) RBÜ niedergelegt Sein Anwendungsbereich ist auf Beschrankungen 
begrenzt,, die dem allgemeinen Vervielfaltigungsrecht auferlegt werden, das nun in 
Artikell  9(1) RBÜ internationale Anerkennung finden konnte.1540 

Nachh seiner Einführung im Zuge der Stockholmkonferenz tauchte der Drei-
stufentestt erneut im TRIPs-Übereinkommen aus dem Jahr 1994 auf. Er wurde in 
diesemm Fall in einen handelsbezogenen Kontext eingebettet. Im Verlauf der 
Verhandlungenn wurde die abstrakte Formel offenbar als eine Art Materialisierung 
dess Schutzstandards begriffen, der in der Berner Übereinkunft erreicht worden war. 
Dementsprechendd wurde er nicht nur im Wege eines Verweises auf Artikel 9(2) 
RBÜÜ in das TRIPs-Übereinkommen übemommen, sondern auch separat als ein 
Instrument,, das allgemein ,3eschrankungen und Ausnahmen von ausschliefilichen 
Rechten""  reguliert, in Artikel 13 TRIPs verankert. Die letztgenannte Übernahme 
fuhrtt zu einer betrachthchen Erweiterung seines Anwendungsbereichs. Der Test ist 

Siehee Abschnitt 23. 
Wiee der in diesem Zusammenhang gegebene Überblick über zur Zeit der Stockholmkonferenz 
bekanntee nationale Schrankenvorschriiten zeigte, bestanden in der Tat vielfaltige Schranken, die 
demm Vervielfaltigungsrecht duich nationale Gesetzgebung gesetzt waren. Siehe Abschnitt 3.1.3. 
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nichtt langer auf das Vervielfaltigungsrecht begrenzt. Vielmehr wurde ihm die 
Aufgabee zugewiesen, zu weit gehende Beschrankungen von jedwedem international 
anerkanntenn Exklusivrecht zu unterbinden. lm Hinblick auf die Rechte, die im 
TRIPs-Übereinkommenn neu gewahrt worden sind, bedeutet dies, dass der 
Dreistufentestt den einzigen Kontrollstandard vorgibt, den der nationale Gesetzgeber 
einzuhaltenn verpflichtet ist. Bezüglich der Rechte, die Urhebern in der Berner 
Übereinkunftt zuerkannt werden, entpuppt sich Artikel 13 TRIPs als ein Bern-Plus-
Element,, sobald er ins licht von Artikel 2(2) TRIPs und Artikel 20 RBÜ, auf den 
dass TRIPs-Übereinkommen verweist, getaucht wird: Ein nationaler Gesetzgeber, 
derr ein in der Berner Übereinkunft gewahrtes Recht beschranken will , muss nicht 
nurr die spezifischen Normen der Übereinkunft selbst befolgen, sondern darüber 
hinauss zusatzlich den Dreistufentest aus Artikel 13 TRIPs beachten.1541 

Dasss der Dreistufentest auf alle Arten von Beschrankungen Anwendung findet, 
wurdee 1996 bestatigt, als er im Zuge der diplomatischen Konferenz der WIPO auch 
inn Artikel 10 WCT niedergelegt wurde. GemaB Artikel 10(1) WCT ist der Test 
anzuwenden,, wenn Rechte beschrankt werden, die der WlPO-Urheberrechtsvertrag 
neuu gewahrt. Artikel 10(2) WCT stellt weiterhin klar, dass Beschrankungen der 
Rechte,, die aus der Berner Übereinkunft hervorgehen, zusatzlich dem Dreistufentest 
unterworfenn sind. Die Bestatigung dieses letztgenannten Aspekts, der bereits aus 
Artikell  13 TRIPs folgt, gab unter den Konferenzteilnehmern Anlass zu der Sorge, 
dasss die betrachtliche Freiheit, die nationaler Gesetzgebung traditionell eingeraumt 
wordenn war, übermaBig beschnitten werden könnte. Es wurde daher vereinbart, dass 
Artikell  10(2) WCT den Anwendungsbereich von Bestimmungen der Berner 
Übereinkunft,, die Beschrankungen zulassen, weder verkleinert noch erweitert. 
Nebenn diesem Tribut, das der Sorge urn ausreichenden Spielraum für nationale 
Gesetzgebungsvorhabenn gezollt wurde, unterstreicht die vereinbarte Erklarung 
betreffendd Artikel 10 WCT allerdings ausdriicklich, dass der Dreistufentest eine 
Richtschnurr für die Anpassung traditioneller Beschrankungen an das digitale 
Umfeldd und die Grundlage für die Entwicklung neuer, zukünfüger Beschrankungen 
büdenn soil.1542 

Inn Kapitel 4 ist zunachst die Funktionsweise und Struktur des Dreistufentests 
analysiertt worden, bevor die Interpretation jedes einzelnen Priifungskriteriums in 
Angrifff  genommen wurde. Wenn das Vervielfaltigungsrecht aus Artikel 9(1) RBÜ 
beschranktt wird, erfüllt der Dreistufentest aus Artikel 9(2) RBÜ die Funktion eines 
direktenn Kontrollmechanismus. In ahnlicher Weise kontrolliert Artikel 13 TRIPs 
direktt Freistellungen von den Vermietrechten, die aus den Artikeln 11 und 14(4) 
TRIPss folgen, und der Dreistufentest des Artikels 10(1) WCT Beschrankungen des 
Verbreitungsrechtss aus Artikel 6 WCT, des Vermietrechts aus Artikel 7 WCT und 
dess Rechts der öffentlichen Wiedergabe aus Artikel 8 WCT. Ausübung direkter 
Kontrollee bedeutet in diesem Zusammenhang, dass der Dreistufentest selbst den 
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KontrollmaBstabb bildet, nach dem der nationale Gesetzgeber sich bei der 
Einführungg von Schrankenbestimmungen richten muss. Diese Situation unter-
scheidett sich von der Anwendung des Dreistufentests als zusatzliches Sicherungs-
instrument.. Wenn die in der Berner Übereinkunft gewahrten Exklusivrechte 
beschranktt werden, kommt der Dreistufentest stets zusatzlich ins Spiel. Der 
nationalee Gesetzgeber muss hier zunachst die besonderen Regeln berücksichtigen, 
diee in der Übereinkunft selbst im Hinblick auf Beschrankungen festgelegt sind. 
Darüberr hinaus mussen jedoch die Dreistufentests der Artikel 13 TRIPs und 10(2) 
WCTT erfüllt werden. In dieser Konstellation übt der Test somit nicht auf direktem 
Wegee Kontrolle aus, sondern muss zusatzlich beachtet werden, nachdem die 
Vereinbarkeitt der fraglichen Schrankenbestimmung mit der einschlagigen spezifi-
schenn Norm der Berner Übereinkunft bereits sicher gestellt ist. Die zusatzliche 
Kontrolle,, die auf diese Weise ausgeübt wird, beeinflusst insbesondere solche 
Bestimmungenn der Berner Übereinkunft, die eine „anstandigen Gepflogenheiten" 
entsprechendee Benutzung voraussetzen, wie etwa die Absatze 1 und 2 des Artikels 
100 RBÜ sowie die ungeschriebenen Beschrankungen, die im Rahmen der 
Übereinkunftt gebilligt worden sind.1543 

Bezüglichh der Struktur des Dreistufentests konnte gezeigt werden, dass seine drei 
Prüfungskriterienn ein System bilden, das es erlaubt, Schritt für Schritt bis zum Kern 
dess urheberrechtlichen Gleichgewichts zwischen Rechten und Schranken vorzudrin-
gen:: Die erste Teststufe ist am weitesten vom Kern entfernt und dementsprechend 
allgemeinn gehalten. Es handelt sich urn die Grundregel, dass Beschrankungen nur in 
bestimmtenbestimmten Sonderfallen erlaubt sind. Bestimmungen, die dieser Regel nicht 
entsprechen,, sind unweigerlich zum Scheitera verurteilt. Die zweite Teststufe 
umschreibtt die Grundregel des ersten Priifungskriteriums genauer: Eine Beeintrach-
tigungg der normalen Auswertung des Werkes ist nicht gestattet Dieses Kriterium 
liegtt auf halbem Wege zum Kern. Auf dieser Stufe sind keine zusatzlichen 
Instrumentee für den Ausgleich von Urheber- und Nutzerinteressen vonnöten, wie 
etwaa die Zahlung einer angemessenen Vergütung. Beschrankungen, die diese 
Voraussetzungg nicht erfullen, sind in jedem Fall unzulassig. Die dritte Teststufe 
kommtt jedoch dem Kern am nachsten. Ihr Wortlaut enthalt Elemente, die für die 
genauee Justierung des urheberrechtlichen Gleichgewichts benutzt werden können. 
Diee Verletzung von Urheberinteressen muss „ungebührlich"1544 sein, die Interessen 
dess Urhebers selbst „berechtigt". In dieser Situation, wo die widerstreitenden 
Interessenn im Urheberrecht letztlich aufeinander stoBen, ist die Moglichkeit, die 
Zahlungg einer angemessenen Vergütung vorzusehen, unentbehrlich. Weil die bloBe 
Entscheidungg zwischen der Zulassung einer Beschrankung und ihres Verbots zu 
unscharff  ware, dient sie als ein Mittel zur Erzielung eines sachgerechten Ausgleichs 

Siehee Abschnitte 4.2 und 4.6.5. 
Diee Verwendung des Wortes „ungebührlich" anstelle von „unzumutbar" ist votzugswüntig, weil sie 
demm englischen Wortlaut {„unreasonably prejudice...") naher kommt VgL Bomkamm 2002, 29 
undd 47. 

359 9 



ZUSAMMENFASSUNG G 

zwischenn den auf dem Spiel stehenden Interessen. Die Erreichung des Ziels, ein 
angemesseness Gleichgewicht im Urheberrecht heizustellen, hangt somit letzten 
Endess vom dritten Prüfungskriterium ab. Diese letzte Teststufe ist folglich als Dreh-
undd Angelpunkt des Dreistufentests anzusehen, wenn es denn überhaupt ratsam ist, 
einee solche Qualifiziening vorzunehmen.1545 

Nachh der naheren Beleuchtung der Funktionsweise und Systematik des 
Dreistufentestss wurde im Zuge von dessen Auslegung zunachst die erste Teststufe 
„bestimmtee Sonderfalle" ins Zentrum gerückt. Es wurde darauf hingewiesen, dass 
derenn erstes Element, das Erfordernis von ,3estimmtheit", nicht überinterpretiert 
werdenn darf. Es ist insbesondere nicht notwendig, dass Beschrankungen im Sinne 
dess kontinental-europaischen Urheberrechtsverstandnisses prazise und eng definiert 
sind.. Die Notwendigkeit einer klaren Definition, die von der Verwendung des 
Ausdruckss „bestimmt" abgeleitet werden mag, nat ihre Grenzen. Sie bedeutet 
lediglich,, dass Beschrankungen ausreichend klar umschrieben werden mussen, um 
voneinanderr unterscheidbar zu sein. Sie mussen gewissermaBen als „einige 
Sonderfalle""  wahrnehmbar werden. Die Aufgabe, die notwendige Trennlinie 
zwischenn verschiedenen Schranken zu ziehen, muss allerdings nicht vom nationalen 
Gesetzgeberr erfullt werden, sondem kann auch den Gerichten überlassen bleiben. In 
angloamerikanischenn Systemen besteht folglich die Möglichkeit, im Kontext offen 
formulierterr Bestimmungen gefestigter Rechtsprechung Rechnung zu tragen.1546 

Hinsichtlichh des zweiten Elements, des Erfordernisses eines „Sonderfalls", 
konntee gezeigt werden, dass ein Ansatz, der vorwiegend auf quantitative 
Feststellungenn zurückgreift, ungeeignet ist. Ein entsprechendes Konzept des WTO-
Panels,, das Bericht über Abschnitt 110(5) des US-amerikanischen Urheberrechts-
gesetzess erstattete, musste verworfen werden. Die sich anschlieBende Untersuchung 
derr qualitativen Konnotation des Begriffs „Sonderfall" ergab, dass eine klare 
politischee Wertentscheidung der Einfuhrung einer Urheberrechtsschranke zu 
Grundee liegen muss.1547 Der nationale Gesetzgeber muss gemaB diesem Erfordernis 
inn einen sorgfaltigen Abwagungsprozess eintreten. Die berechtigten Urheber-
interessen,, auf die das dritte Prüfungskriterium des Dreistufentests verweist, 
mussenn sorgsam gegen widerstreitende Belange abgewogen werden. Nur wenn 
diesee Belange derart schwer wiegen, dass sie gegenüber den berechtigten 
Urheberinteressenn ins Gewicht fallen, ist es gerechtfertigt, von einer klaren 
politischenn Wertentscheidung zu sprechen. Die gesetzgeberische Entscheidung, den 
Exklusivrechtenn des Urhebers aufgrund von widerstreitenden Nutzerinteressen 
Grenzenn zu setzen, muss nachvollziehbar werden. Sie muss einer verstandlichen 
Notwendigkeitt folgen, die betroffenen Belange der Nutzer mit den berechtigten 
Interessenn der Urheber zum Ausgleich zu bringen. Eine Schrankenbestimmung, 
derenn Einfuhrung nachvollziehbar ist, weil sie auf einer rationalen, zur Recht-

Siehee Abschnitt 4.3. 
Siehee Abschnitt 4.4.1. 
Vgl.. Ricketson 1987,482. 
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fertigungg dienenden Grundlage beruht, stellt folglich einen Sonderfall im Sinne des 
Dreistufentestss dar.1548 

Bestimmungenn der Berner Übereinkunft, die ausdrücklich die Einführung einer 
Beschrankungg auf nationaler Ebene zulassen, liefem immer die erforderiiche 
rationale,, rechtfertigende Grundlage im angedeuteten Sinne. Eine nationale 
Schrankenvorschrift,, die im Einklang mit der Berner Übereinkunft steht, bildet 
folglichh automatisch einen Sonderfall.1549 Kein Sonderfall ist jedoch beispielsweise 
derr Gebrauch urheberrcchtlich geschützten Materials in Industriebetrieben - dies 
giltt zumindest insoweit, als derartige Nutzungshandlungen im digitalen Umfeld 
kontrollierbarr werden.1550 Im Hinblick auf die US-amerikanische fair use doctrine 
konntee die Schlussfolgerung gezogen werden, dass keine ernst zu nehmenden 
Bedenkenn bestehen, sie als einen „bestimmten Sonderfall" im Sinne des 
Dreistufentestss einzustufen.1551 

Imm Bereich der zweiten Teststufe, „keine Beeintrachtigung der normalen 
Auswertungg des Werkes", stellten sich in der Literatur vertretene Ansatze als 
unzureichendd heraus. Der auf einer historischen Auslegung beruhende Ansatz von 
Bornkammm musste ebenso wie Ricketsons empirischer Ansatz zurückgewiesen 
werden.15522 Die nachfolgende Entwicklung eines neuen normativen Konzepts wurde 
auff  die 1967 im Rahmen der Stockholmkonferenz gegebene Richtlinie gegründet, 
dasss alle aktuellen und potenziellen Auswertungsformen, die von erheblicher 
wirtschafUicherr oder praktischer Bedeutung sind, dem Urheber vorbehalten bleiben 
mussen.. Mit Bliek auf das digitale Umfeld wurde klargestellt, dass diese Formel 
nichtt so verstanden werden darf, dass jede denkbare Möglichkeit, wirtschaftlichen 
Nutzenn aus einem Werk zu ziehen, umfasst wëre. Andernfalls würde der 
Dreistufentestt im Grunde zu einem „Einstufentest": Urheberrechtsbeschrankungen 
gerietenn nahezu immer in Konflikt mit der so verstandenen normalen Auswer-
tung.1553 3 

Ausgehendd von dieser Einsicht konnte aus einer rechtsvergleichenden Untersu-
chungg des vierten Faktors der US-amerikanischen fair use doctrine gefolgert 
werden,, dass nur gröBere Einnahmequellen als Auswertungsformen von erheblicher 
Bedeutungg im Rahmen des zweiten Prüfungskriteriums eingestuft werden sollten. 
Dass Verbot einer Beeintrachtigung der normalen Auswertung schützt demnach 
ledigüchh den ökonomischen Kernbereich des Urheberrechts.1554 Das internationale 
Systemm von Exklusivrechten, auf das etwa das WTO-Panel abhob, das über 
Abschnittt 110(5) des US-amerikanischen Urheberrechts berichtete, stellte sich als 
ungeeignett zur Ermittlung dieses Kernbereichs heraus. Stattdessen ist eine 

Siehee Abschnitt 4.4.2. 
Siehee Abschnitt 4.43. 
Siehee Abschnitt 4.4.4.1. 
Siehee Abschnitt 4.4.4.2. 
Siehee Abschnitte 4.5.1 and 4.5.2. 
Siehee Abschnitte 4.5.3.1 und 4.53.2. 
Siehee Abschnitt 4.533. 
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Gesamtschauu der Verwertungsmöglichkeiten von Werken der verschiedenen 
Kategorienn vorzunehmen, die von einer Beschrankung betroffen sind.1555 Eine 
Schrankenbestimmungg beeintrachtigt folglich die normale Auswertung, wenn sie 
diee Urheber einer aktuellen oder potentiellen Einnahmequelle beraubt, die 
typischerweisee ganz erhebliches Gewicht innerhalb der Gesamtverwertung von 
Werkenn einer relevanten Kategorie nat.1556 

Gemafii  diesem Prüfungsmafistab entstebt ein Konflikt mit der normalen 
Auswertungg insbesondere dann, wenn eine Beschrankung den besonderen Markt fur 
einee bestimmte Werkkategorie aushöhlt,1557 NutzungsprivUegien für den 
persönlichenn Gebrauch bilden ein weiteres ProblemfekL Es ist nicht zu übersehen, 
dasss die weiten Freistellungen für den Privatgebrauch, die aus der analogen 
Vergangenheitt des Urheberrechts bekannt sind, im digitalen Umfeld die Urheber 
potenziellerr gröfierer Einnahmequellen berauben können. Um eine Beeintrachti-
gungg der normalen Auswertung zu vermeiden, ist es daher ratsam, weit gefasste 
Privilegiënn für den Privatgebrauch nicht aufrechtzuerhalten. Allerdings ist zu 
berücksichtigen,, dass gerade Beschrankungen, die dem persönlichen Gebrauch 
dienen,, von hervorgehobener Bedeutung für die sachgerechte Verteilung von 
Informationsressourcenn in der Informationsgesellschaft sein können, dass sie 
weiterhinn zum gedeihlichen Zusammenleben in einer demokratischen Gesellschaft 
beitragenn und dass ihre Beibehaltung schliefilich auch unter dem Blickwinkel des 
Postulatss der Generationengleichheit unter Schöpfern geistiger Werke geboten 
erscheint.. Statt Beschrankungen zugunsten des persönlichen Gebrauchs gedanken-
loss im Ganzen abzuschaffen, sollten sie demnach mit Augenmafi neu geordnet 
werden.. Solche Bereiche mussen herausgelöst und in neu zu schaffende Schranken-
vorschriftenn übertragen werden, die zur Erreichung der vorgenannten Ziele 
unentbehrlichh sind. Die Suche nach gangbaren Wegen zur Erfullung dieser 
Aufgabe,, die in diesem Zusammenhang durchgeführt wurde, legt es nahe, dass 
insbesonderee digitale Serviceangebote von Bibliotheken eine entscheidende Rolle 
spielenn könnten.1558 

Diee dritte Teststufe „keine ungebührliche Verletzung der berechtigten Interessen 
dess Urhebers" zielt auf den Kernbereich des urheberrechüichen Interessenaus-
gleichss und dient dessen abschliefiender Feinabstimmung. Die verschiedenen 
abstrakten,, das Kriterium konstituierenden Begriffe können als Elemente einer 
einzigenn abschliefienden VeriialtnismaBigkeitsprüfung verstanden werden. Im Zuge 
diesess letzten Abwagungsvorgangs sind zunachst ökonomische Urheberinteressen 
zuu berücksichtigen. Alle denkbaren wirtschaftlichen Belange sind in diesem 
Rahmenn in die Überlegungen einzubeziehen - gerade auch solche, die nicht zum 
Kernbereichh des Urheberrechts gehören und demzufolge nicht im Kontext der 

Siehee Abschnitt 4.5.3.4. 
Siehee Abschnitt 4.5.3.5. 
Siehee Abschnitte 4.5.4.2 und 4.5.4.3, in denen Beispiele gegeben werden. 
Siehee Abschnitte 4.5.5.1 und 4.5.5.2. 
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vorhergehendenn zweiten Teststufe Beriicksichtigung finden konnten. Die Artikel 
9(2)) RBÜ und 10 WCT eröffhen darüber hinaus die Möglichkeit, die persönlich-
keitsrechtlichenn Belange des Urhebers mit einzubeziehen. Artikel 13 TRIPs erlaubt 
demgegenüberr lediglich den Schutz ökonomischer Interessen. Die Bestimmung 
verweistt neutral auf den „Rechteinhaber" und nicht auf den „Urheber". Dieser 
Sprachgebrauchh scheint allerdings anzudeuten, dass die wirtschaftlichen Interessen 
einerr weit gefassten Gruppe, die auch Lizenznehmer wie Verleger, Tontragerher-
stellerr oder Filmproduzenten mit einschliefit, in diesem Zusammenhang relevant 
sind.13599 Die Veriialtnisrna^igkeitsprürung selbst ist ein intemer Zweistufentest. Auf 
Urheber-- und Nutzerseite muss gleichermaBen ein Schritt in Richtung des Zentrums 
dess urheberrechtlichen Interessenausgleichs getan werden. Urheberinteressen sind 
dementsprechendd nur bedeutsam, insoweit sie als „berechtigt" eingestuft werden 
können.. Verletzungen des Kreises berechtigter Interessen sind verboten, sobald sie 
einn „ungebührliches" AusmaB erreichen. 

Bezüglichh des ersten dieser zwei internen Testschritte konnte klargestellt werden, 
dasss der Ausdruck „berechtigte Interessen" als ein „normatives Erfordernis, das den 
Schutzz von Interessen bewirkt, die in dem Sinne „gerechtfertigt" sind, dass sie von 
relevantenn politischen Wertentscheidungen oder anderen sozialen Nonnen gestützt 
werden",, angesehen werden kann.1560 Urheberinteressen sind folglich einer kriti -
schenn Uberprüfung im Lichte der Grimde für die Gewahrung von Urheberrechts-
schutzz zu unterziehen. Sie erweisen sich beispielsweise dann als unberechtigt, wenn 
einn Marktversagen die Urheber daran hindert, ihre Werke in einem bestimmten 
Bereichh zu verwenen. Diesen Bereich dennoch der Kontrolle der Urheber zu 
unterwerfen,, würde weder einen zusatzlichen Anreiz zur Schöpfung neuer Werke 
schaffenn noch könnte die Unabhangigkeit von Gönnern und Förderern erweitert 
werden,, urn mehr Freiheit zur MeinungsauBerung zu gewinnen. Gleiches gilt 
hinsichtlichh der Nutzung eines Werkes zum Zwecke von dessen Kriti k oder 
Parodierung.. Urheber würden aller Wahrscheinlichkeit nach davon absehen, Markte 
fürr diese Nutzungsarten zu entwickeln. Der positive Effekt eines potenziellen 
zusatzlichenn Einkomraens würde folglich ohnehin nicht realisiert. Urheberinte-
ressenn mussen schliefilich zurücktreten, wenn eine Schrankenbestimmung offen-
sichtlichh besser geeignet ist, urn bestimmte Ziele zu erreichen, die mit der Gewah-
rungg von Urheberrechtsschutz verfolgt werden. Kulturelle Vielfalt und geistige 
Auseinandersetzungenn können beispielsweise offensichtlich nachhaltiger gefördert 
werden,, wenn das Zitieren urheberrechtlich geschützter Werke freigestellt wird, 
anstattt es der Kontrolle der Urheber zu unterwerfen, um diesen eine zusatzlicne 
Einnahmequellee zu sichern.1561 

Auff  der Seite der Nutzer urheberrechtlich geschützten Materials war zu 
beurteilen,, wann von einer „ungebührlichen Verletzung" berechtigter Interessen des 

Siehee Abschnitte 4.6.2 und 4.6.3. 
Siehee WTO Panel - Patent 2000, § 7.69. VgL Abschnitt 4.6.4.1. 
Siehee Abschnitt 4.6.4.1. 
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Urheberss auszugehen sei. Die ftir eine Beschrankung gegebene rechtfertigende 
Begriindungg ist von groBer Bedeutung in diesem Zusammenhang. Wenn eine 
Urheberrechtsschrankee etwa von vornherein ungeeignet ist, die Erreichung des 
Ziels,, derentwegen sie eingefühit worden ist, zu fördern, so liegt ein klarer Fall 
einerr ungebührlichen Verletzung vor. Unter diesen Umstanden würde das 
Urheberrechtt mit einer nutzlosen Last befrachtet. Eine Schrankenbestimmung muss 
weiterhinn das mildeste unter mehreren Mitteln sein, die zur Erreichung eines 
gesetztenn Ziels angewandt werden können. Es ist in diesem Zusammenhang 
hervorzuheben,, dass etwaige zu Gebote stehende mildere Alternativen nur erwogen 
werdenn mussen, insofern sie im Stande sind, den verfolgten Zweck ebenso effektiv 
zuu fördern wie die bestehende Beschrankung.1562 

Derr Aspekt des Dreistufentests, dem im Rahmen des dritten Prüfungsschritts 
zentralee Bedeutung zukommt, ist die MÖglichkeit, die Zahlung einer angemessenen 
Vergütungg an den Urheber vorzusehen. Um zu vermeiden, dass die duren eine 
Beschrankungg entstehende Verletzung ein ungebührliches Ausmafi annimmt, steht 
ess dem nationalen Gesetzgeber frei sicher zu stellen, dass der Urheber eine adaquate 
monetaree Entschadigung erhalt. Es konnte gezeigt werden, dass das Konzept fur die 
Bezahlungg einer angemessenen Vergütung, das dem Dreistufentest zu Grunde liegt, 
einn flieBender Übergang von Konstellationen, in denen keine Vergütungszahlungen 
notwendigg sind, bis bin zu Fallen ist, die es erfordern, dass eine Entschadigung in 
Höhee der Summe geleistet wird, der ein Urheber zugestimmt natte, der frei über die 
fraglichefragliche Nutzungshandlung verhandeln kann. Im Allgemeinen ist eine 
angemessenee Vergütung zu zahlen, insofern die in Frage stehende Beschrankung 
diee Grenzen einer gebührlichen Verletzung überschreitet. Es gilt folglich 
festzustellen,, inwieweit die Beschrankung in den Bereich einer ungebührlichen 
Verletzungg vorstöBt. Die Rechtfertigung, auf der die Schrankenbestimmung beruht, 
rücktt in diesem Zusammenhang erneut in den Mittelpunkt.1563 

AbscnlieBendd konnte verdeutlicht werden, dass das gesamte, durch den 
Dreistufentestt errichtete Prüfungssystem im Grunde als eine verfeinerte VerhiQtnis-
mafiigkeitsprüfungg begriffen werden kann. Das Erfordernis, Beschrankungen auf 
„bestimmtee Sonderfalle" zu begrenzen sowie das Verbot einer ,3eeintrachtigung 
derr normalen Auswertung" konnten rückblickend als Instrumente zur 
Aussonderungg von Fallen offensichtlicher UnverhaltnismaBigkeit erkannt werden. 
Siee bilden gewissermaBen Tore auf dem Weg zum Kern des urheberrechtlichen 
Ausgleichss von Urheber- und Nutzerinteressen, die zunachst durchschritten werden 
mussen,, bevor letztlich das empfindliche Gleichgewicht mit Hilfe des letzten 
Prüfungskriteriums,, das eine „ungebührliche Verletzung berechtigter Interessen der 
Urheber""  verbietet, austariert werden kann.156* 

Siehee Abschnitt 4.6.4.2. 
Siehee Abschnitt 4.6.4.2. 
Siehee Abschnitte 4.3 und 4.6.6. 
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Inn Kapitel 5 wurde die erarbeitete Interpretation herangezogen, urn zu klaren, 
welchee Rolle der Dreistufentest in der EU-Richtlinie 2001/29/EG zur Harmonisie-
rungg des Urheberrechts in der Informationsgesellschaft vom 22. Mai 2001 spielt (im 
Folgenden:: Harmonisierungsrichtlinie, im Zusammenhang mit Richtlinienartikeln 
wird,, wie auch im englischen Text, die Abkürzung CD benutzt). Das vorrangig mit 
derr Richtlinie verfolgte Ziel ist die Harmonisiening des Urheberrechts in der 
Europaischenn Union. Sie ebnet allerdings auch den Weg fur die Ratifikation der 
WIPO-,4nternet"-Vertrage.15655 Besondere Bedeutung wird folglich internationalen 
Verpflichtungenn beigemessen. In diesem Rahmen bildet der Dreistufentest ein 
Fenster,, das in Artikel 5(5) CD aufgestofien wird, urn die bestenenden 
internationalenn Verpflichtungen auf dem Gebiet urheberrechtlicher Schrankenbe-
stimmungenn sichtbar zu machen. Artikel 5(5) CD funktioniert ebenso wie Artikel 
10(2)) WCT als ein zusatzliches Sicherungsinstrument. Die Beschrankungen, die 
nachh den Absatzen 1 bis 4 des Artikels 5 CD erlaubt sind, bilden sein 
Anwendungsgebiet.. Wenn ein Mitgliedsstaat eine der dort aufgezahlten Beschran-
kungenn in nationales Recht übernehmen möchte, muss er zusatzlich gewahrleisten, 
dasss die angestrebte nationale Regelung mit dem Dreistufentest aus Artikel 5(5) CD 
vereinbarr ist1566 

lmm Hinblick auf das in Artikel 5(5) CD niedergelegte Erfordernis, dass die in 
Artikell  5 aufgezahlten Beschrankungen „nur in bestimmten Sonderfallen ange-
wandtt werden [dürfen]", konnte dargelegt werden, dass der nationale Gesetzgeber 
nichtt verpflichtet ist, Sonderfalle der aufgezahlten Falie zu bilden. Um das erste 
Prüfungskriteriumm des Artikels 5(5) CD zu erfüllen, muss der nationale Gesetzgeber 
somitt die konzeptionellen Konturen einer Beschrankung, die auf einen der in 
Artikell  5 CD aufgezahlten Falie zurückgeht, nicht enger ziehen als in der Richtlinie 
selbst.. Stattdessen vervollstandigt die zitierte Passage des Artikels 5(5) CD 
lediglichh den Verweis auf den internationalen Dreistufentest.1567 

Aufmerksamkeitt wurde des Weiteren der Tatsache geschenkt, dass die Harmoni-
sierungsrichtliniee in drei Fallen ausdrücklich die Zahlung eines gerechten 
Ausgleichss an die Urheber vorsieht: im Falie des Gebrauchs fotomechanischer 
VervielfMtigungstechniken,, der unter Artikel 5(2)(a) fallt, von Vervielfaltigungen 
durchh eine natürliche Person zum privaten Gebrauch gemaS Artikel 5(2)(b) und von 
Vervielfaltigungenn von Sendungen durch soziale Einrichtungen nach Artikel 
5(2)(e).. Bezüglich des Verhaltnisses zwischen dieser Garantie eines gerechten 
Ausgleichss und der Verpflichtung, die Zahlung einer angemessenen Vergütung zu 
gewahrleisten,, die möglicherweise aus dem Dreistufentest erwachst, konnte 
klargestelltt werden, dass die letztgenannte internationale Verpflichtung unange-
tastett bleibt und gesondert zu erfüllen ist Es liegt nahe, diese Verpflichtung als den 
starkerenn Anspruch auf eine adaquate pekuniare Entschadigung einzustufen, weil 

Siehee Abschnitt 5.1.3. 
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siee bis an die Summe heranreichen kann, der ein Urheber zustimmen würde, der frei 
überr die fragliche Nutzungshandlung verhandelt. Die Garantie eines gerechten 
Ausgleichss enthebt folgüch die EU-Mitgliedsstaaten nicht der Notwendigkeit, in 
jedemm einzelnen Fall sorgfaltig zu prüfen, ob eine angemessene Vergütung zu 
zahlenn ist. lm Falie der Artikel 5(2)(a), (b) und (e) entfaltet sie allerdings einen 
privilegierendenn Effekt, insofern eine internationale Verpflichtung, die Zahlung 
einerr angemessenen Vergütung vorzusehen, nicht aus dem Dreistufentest folgt.1568 

Nebenn diesen funktionalen Klarstellungen wurde jede Beschrankung, die in 
Artikell  5 aufgelistet ist, einer kritischen Untersuchung im Lichte des Dreistufentests 
unterzogen.. Daraus ergaben sich die folgenden Ergebnisse: Es ist unzureichend, 
dasss mit der Freistellung fotomechanischer Vervielfaltigungstechniken in Artikel 
5(2)(a)) CD lediglich die Verpflichtung einhergeht, fur die Zahlung eines gerechten 
Ausgleichss zu sorgen. Im Hinblick auf in Industrieunternehmen gefertigte Kopien 
folgtt aus Artikel 5(5) CD, dass die pekuniare Entschadigung sich auf die Summe 
belaufenn sollte, die ein Rechteinhaber erzielen würde, der frei über den Werkge-
brauchh verhandeln kann. Folgüch ist eine angemessene Vergütung zu zahlen. 
Artikell  5(2)(b) CD, der den persönlichen Gebrauch privilegiën, muss weiterhin im 
digitalenn Umfeld durch ein von Bibliotheken verwaltetes System für private 
Werknutzungenn ersetzt werden, urn den Dreistufentest zu erfullen. Andernfalls 
würdenn berechtigte Interessen der Rechteinhaber ungebührlich verletzt. Die 
Zahlungg eines gerechten Ausgleichs, wie in diesem Fall in der Richtlinie bereits 
angeordnet,, erscheint angemessen.1569 

Artikell  5(3)(a) CD, der die Nutzung ausschliefilich zur Veranschaulichung im 
Unterrichtt oder für Zwecke der wissenschaftlichen Forschung freistellt, ist mit dem 
Dreistufentestt insofern unvereinbar, als die Zahlung einer angemessenen Vergütung 
nichtt vorgeschrieben ist. Die Freistellung der Werknutzung zur Sicherstellung des 
ordnungsmafiigenn Ablaufs von Verwaltungsverfahren, parlamentarischen Verfahren 
oderr Gerichtsverfahren nach Artikel 5(3)(e) ist auf solche Einrichtungen zu 
beschranken,, die zur Erfullung ihrer Aufgaben wirklich vom Gebrauch 
urheberrechtlichh geschützten Materials abbüngig sind. Andernfalls kann dieser 
Aspektt des Artikels 5(3)(e) CD nicht als Sonderfall angesehen werden. Darüber 
binauss ist für den Gebrauch im Rahmen von Verwaltungsverfahren eine 
angemessenee Vergütung zu zahlen. Die erste Alternative des Artikels 5(3)(g) CD, 
diee Werknutzung bei religiösen Veranstaltungen, beeintrachtigt die normale 
Auswertungg und ist daher nicht vom Dreistufentest gedeckt. Die zweite Alternative 
dess Artikels 5(3)(g) CD, die Werknutzung bei offiziellen Veranstaltungen, muss auf 
diee Reichweite der so genannten „minor reservations doctrine"1510 begrenzt 
werden.. Andernfalls kann sie nicht als Sonderfall gelten. Der nationale Gesetzgeber 
musss weiterhin auf die Ubernahme des Artikels 5(3)(h) CD verzichten, der die 

Siehee Abschnitt 5.3.3. 
Siehee Abschnitt 5.3.3. 
Siehee Abschnitt 3.1.1. 
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Nutzungg von Weiken regelt, die dazu angefertigt wurden, sich bleibend an 
öffentlichenn Orten zu befinden. Insoweit Artikel 5(3)(h) CD die systematische 
Vervielfaltigungg sowie öffentliche Wiedergabe und Zuganglichmaehung von 
Weikenn an öffentlichen Platzen für kommerzielle Zwecke freistellt, beeintrachtigt 
eii  die normale Auswertung. Artikel 5(3)(i) CD, der die beilaufige Einbeziehung 
einess Werks in anderes Material betrifft, ist kein Sonderfall. Seine Übernahme 
verstöfitt daher gegen internationale Verpflichtungen. Artikel 5(3)(1) CD, der die 
Werknutzungg im Zusammenhang mit der Vorführung oder Reparatur von Geraten 
erlaubt,, ist nur insofern ein Sonderfall, als eine beilaufige Werknutzung erfolgt, die 
imm Rahmen des normalen Geschaftsbetriebs kaum verhindert werden kann. Bei der 
Beibehaltungg von Beschrankungen in gal len von geringer Bedeutung" nach 
Artikell  5(3)(o) CD ist der nationale Gesetzgeber dazu aufgerufen, mit Umsicht zu 
handeln.. Betroffene Beschrankungen mussen eingehend im Lichte des Dreistufen-
testss auf ihre Zulassigkeit hin überprüft werden.1571 

AbschlieBendd wurde empfohlen, den Dreistufentest des Artikels 5(5) CD in 
nationaless Recht zu übertragen. Um das vorrangige Ziel der Richtlinie zu erreichen, 
dass Urheberrecht zu harmonisieren, ware es ohnehin effektiver gewesen, eine offen 
formuliertee Norm zu entwerfen anstatt nicht weniger als 21 Beschrankungen 
aufzuzahlen.. Die Gerichte, allen voran der Europaische Gerichtshof, haften dann die 
schrittweisee Harmonisiening urheberrechtlicher Schrankenbestimmungen vorantrei-
benn können. Auf der Grundlage des in Artikel 5 vorgegebenen Rahmens ist diese 
Lösungg nicht völlig aufier Reichweite. Die dort aufgezahlten Falie sind nicht prazise 
umschrieben,, sondern spiegein eher gewisse Beschrankungstypen wider, deren 
Umrissee nicht eng gezogen sind. Der nationale Gesetzgeber kann den verbleibenden 
Freiraumm nutzen, indem er wortwörtliche Kopien der aufgelisteten Falie im 
nationalenn Recht verankert und diese mit dem Dreistufentest kombiniert. Wenn der 
Europaischee Gerichtshof dann über eine der nach der Harmonisierungsrichtlinie 
erlaubtenn Beschrankungen zu befinden hat, würde sein Urteil die Gesetze aller 
Mitgliedsstaaten,, die die in Frage stehende Beschrankung enthalten, gleichermafien 
betreffen.. Das Ergebnis ware ein Mittelweg - irgendwo zwischen der wesentlich 
offenerenn US-amerikanischen fair use doctrine und dem traditionellen kontinental-
europaischenn System eng umschriebener Scbxankenvorschriften.1572 

Siehcc Abschnitte 5.3.1.1,5.3.2 und 5.3.3. 
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COPYRIGHT,, LIMITATION S AN D THE THREE-STEP TEST 
Ann Analysis of the Three-Step Test in International and EC Copyright Law 

Marti nn Senftlebe n 

Thee three-step test by which limitations on exclusive copyrights are confined to 'certain 
speciall cases' which do not conflict with a 'normal exploitation of the work' and do not 
'unreasonablyy prejudice the legitimate interests of the author' is among the most enduring 
off standards affecting limitations on intellectual properly rights. Its field of application is the 
delicatee balance between exclusive rights and sufficient breathing space for the free Row 
off ideas and information. However, the emerging information society has thrown numerous 
unforeseenn obstacles in the once-clear path of its implementation. Can the traditional 
balancee between grants and reservations of copyright law be recalibrated along the lines 
off the three-step test in order to meet current and future needs? Controversies over this 
cruciall question in Europe, the U.S., Australia, and elsewhere, as well as in two significant 
WTOO panels in 2000 have brought the three-step test into focus, the essential principle 
governingg copyright limitations in the information society. 

Investigatingg the development, structure, and function of the three-step test in international 
copyrightt law with thoroughness and precision. Copyright, Limitations and the Three-Step 
TestTest offers a close and insightful analysis of its continuing utility for the twenty-first century. 
Thee book includes: 

viablee restatements of the rationales of copyright protection for the emerging IP 
environment; ; 
neww insights into the relationship between copyright protection and copyright limitations; 
in-depthh explanation of the structure and functioning of the three-step test; 
detailedd interpretations of each criterion of the test; 
discussionn of the two WTO panel reports dealing with the test; 
aa proposal for the further improvement of the copyright system and the international rules 
governingg copyright law; 
detaile dd informatio n about internationa l conferenc e materia l concernin g the test; and 
discussio nn of potentia l futur e trend s in copyrigh t law. 

Thee autho r provide s many example s that demonstrat e the test' s impac t on differen t types of 
limitations ,, such as privat e use privilege s and the U.S. fair use doctrine . He explain s the 
test' ss  role in the Europea n Copyrigh t Directive . The detaile d examinatio n and explanatio n 
off  the three-ste p test wil l be of extraordinar y value to policymakers , judges , and lawyer s in 
thee field  of intellectua l propert y law seekin g to react adequatel y to the challenge s of the 
digita ll  environment . 
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