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Chapterr 2
Thee Three-Step Test Within the Copyright
System m
Workss of the intellect can be exploited without limit. Myriad persons can use and
enjoyy human intellectual productions without decreasing their potential to be
communicated.100 Nevertheless, they are far from being as 'free as the air to common
use'.111 By setting forth exclusive authors' rights, copyright law ensures that the
creatorss of literary and artistic works can control the use and enjoyment of their
workss for a certain period of time. The legal monopolisation of rights in intellectual
workss on the side of their authors, however, is not absolute. The exemption of
specificc ways to employ a copyrighted work also forms an integral part of the
copyrightt system. Therefore, a balance is established between the exclusive rights
whichh afford authors the opportunity to control the spread of their works and thus
enablee their exploitation, and privileged free uses which create breathing space for
socially-valuablee ends. At the interface between both sides of this balance, the
three-stepp test has to accomplish the task of preventing copyright limitations from
encroachingg upon authors' rights.
Functionally,, the delineated position of the three-step test at the core of the
copyrightt balance can be described as follows: the three-step test sets limits to
limitationslimitations on authors' rights. It is a control mechanism safeguarding the delicate
balancee between grants and reservations of copyright law. The three-step test, thus,
fulfilss a specific task. It may only be invoked after, firstly, exclusive rights have
beenn conferred on the authors and, secondly, limitations are about to be imposed on
thesee rights. Before embarking on an inquiry into the background to the three-step
testt (chapter 3) and the interpretation of its abstract criteria (chapter 4), it is
thereforee advisable to inspect more closely the outlined sequence - grant of
exclusivee rights; imposition of limits on these rights; application of the three-step
test.. Accordingly, the reasons for vesting authors with exclusive rights will be
discussedd in the following section 2.1. Subsequently, attention will be devoted in
sectionn 2.2 to justifications supporting the exemption of certain uses from authors'
rights.rights. Finally, the copyright balance itself and thus the field of application of the
three-stepp test will be brought into focus in section 2.3.

Viewedd from an economic perspective, works of the intellect ate 'public goods'. See Fisher 1988,
1700. .
Seee the dissenting opinion of Brandeis J. in International News Services v. Associated Press, 248
U.S.. 215, 250 (1918). Cf. Benkler 1999,354-360.
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2.11 Rationales of Copyright Protection
Twoo markedly different traditions of legal theory lie at the core of the international
copyrightt system. On the one hand, the notion of natural law is brought to the fore
too explain why authors are vested with exclusive rights. In particular, continental
Europeann civil law copyright systems are often expressly rooted in natural law and
tendd to confer an air of 'sacredness' on intellectual works.12 In the natural law
theory,, the author of a work of art occupies centre stage. His unique form of selfexpressionn which emerges in the course of the creative process leading to a work,
constitutess the centre of gravity.13 On the basis of this finding, it can be assumed
thatt a bond unites the author with the object of his creation which is conceived as a
materialisationn of his personality.14 Moreover, the author acquires a property right
inn his work by virtue of the mere act of creation.15 This has the corollary that
nothingg is left to the law apart from formally recognising what is already inherent in
thee 'very nature of things'.16 Therefore, the author-orientation of the civil law
systemm calls on the legislator to safeguard rights broad enough to concede to
authorss the opportunity to profit from the use of their self-expression, and to bar
factorss that might stymie their exploitation. In consequence, the natural law concept
enshriness flexibly-devised, broad rights for authors and restrictively-delineated
exceptionss which, in addition, must survive the more thorough scrutiny of the
courtss pursuing their strict interpretation.17
Onn the other hand, considerations of social utility are brought into focus in order
too lay sufficient groundwork for copyright protection. In particular, the common
laww approach to copyright which complements the outlined civil law approach rests
onn utilitarian considerations.18 Anglo-American copyright systems envision
intellectuall property rights as a utilitarian notion that fails to indicate an inherent
rightright of authors to their creations.19 Seeking instead to enhance the benefits for
society,, advocates of the common law approach invoke marketplace principles to
spurr the creation of socially valuable works. Accordingly, the resulting system of
copyrightt protection mirrors the reliance on the motivating power of economic
incentives.. The promise of monetary rewards is offered to the creators of literary
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Cf. Kerever 1991,13 and Edelman 1994,82-87.
Cf. Geiler 1994,169-170; Strowel 1994, 236-237; Edelman 1994,82-87.
Cf. Ulmer 1980, 110-111. See Desbois 1978, 538: 'L'auteur est protégé comme tel, en qualité de
créateur,, parce qu'un lien F unit è l'objet de sa creation.'
Cf. Desbois 1978,538; Hubmann 1988, 5 and Calandrillo 1998,312-316.
See Ricketson 1987,5-6; Ulmer 1980,105-106.
Cf. Geiler 1994,170; Strowel 1994,249-250; Grosheide 1986, 2. See as to the dogma that copyright
limitationss must be interpreted restrictively Melichar, in: Schricker 1999, 742; Lucas/Lucas 2001,
253-2544 and the critical comments made by Kroger 2002, 18. Cf. Bomkamm 1996, 650-652,
substantiatingg that courts may nevertheless be capable of providing sufficient breaming space.
Cf. Strowel 1994,235 and Fisher 1988,1686-1692.
Cf. Weinreb 1998,1211 and 1214-1215; Calandrillo 1998,310; Michelman 1967,1208-1213.
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andd artistic works as a bait to encourage their intellectual productivity.20 Copyright
iss perceived as an 'engine of free expression'.21 A marketable right is conferred to
ensuree a sufficient supply of disseminated knowledge and information. The
marketplacee underpinning, however, merely justifies rights strong enough to induce
thee desired production of intellectual works. Therefore, the exclusive rights of
authorss are regarded as granted prerogatives which deserve positive legal
enactment.222 They are enumerated in a closed catalogi» and precisely delineated.
Theirr limitation, on the contrary, need not be straitjacketed. Open-ended provisions
suchh as fair use or fair dealing correspond to the society-orientation of the common
laww approach.23
Thee differences in the theoretical underpinning on which the two traditions of
copyrightt law rest frequently induce scholars to draw a strict boundary line between
thee civil law and the common law approach to copyright. Regardless of the asserted
incompatibilitiess between both systems, however, it was possible to reach an
agreementt on an extensive set of shared norms on the international level. The Berne
Convention,, the TRTPs Agreement and the WIPO Copyright Treaty give evidence
forr the far-reaching consensus that could be found internationally. As the three-step
testt is a provision of international copyright law, it appears appropriate to embark
onn a discussion of the reasons for copyright protection that emphasises similarities
ratherr than discrepancies between the two traditions of copyright law. The lines of
intersectionn that can be drawn between the two copyright traditions are central to
thee test's effective functioning.
Too further support this approach, a brief historical analysis will be conducted in
thee following subsection 2.1.1. It will be shown mat both copyright traditions have
alwayss touched upon each other and influence each other to this day. On this basis,
ann overview of the reasons for copyright protection will be given in the ensuing
subsectionn 2.1.2 that encompasses notions of natural law and considerations of a
utilitariann nature alike. Finally, the specific merits and shortcomings of die various
argumentss in favour of copyright protection will be discussed in subsection 2.1.3.
2.1.11

THE HISTORICAL INTERPLAY OF NATURAL LAW AND UTILITARIAN NOTIONS

Thee frequently asserted separation of copyright's legal traditions can hardly be
supportedd by the history of copyright law. On the contrary, a closer inspection of
earlyy literary property regimes brings to light a wide array of similarities. The first
copyrightt statute, known as the Statute of Anne (1709), lays the groundwork for
bothh the English and US copyright laws. As an 'Act for die Encouragement of

Cf.. Mkhelman 1967,1211; Calandrillo 1998,310-312; Geiler 1994,159 and 164-166.
Seee US Supreme Court, Harper & Row v. Nation Enterprises, 471 US 539 (1985), m B.
Cf.. Phillips 1987,114; Strowel 1994,241-249; Calandrillo 1998,310.
Seee Geiler 1994, 170; Strowel 1994, 250-251; Ginsburg 1994, 133. Cf. in respect of the public
interestt concept underlying UK law Phillips 1987,110-113.
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Learning,, by vesting the Copies of Printed Books in the Authors or Purchasers of
suchh Copies', it pursues the objective to offer authors an incentive to create. Its
preamblee maintains that the Act aims at the 'Encouragement of Learned Men to
Composee and Write Useful Books'.24 The Statute obviously rests on utilitarian
notions.. The grant of copyright protection shall encourage authors to write books
forr the benefit of society.
Itt is to be noted, however, that this utilitarian foundation of the Anglo-American
copyrightt tradition was embedded in an intellectual climate pervaded by the ideas
off John Locke.25 His elaboration of a naturalrightto property in his Second Treatise
onn Government is traditionally invoked as a basis for the natural law approach to
copyrightt Nonetheless, Locke's labour theory influenced not only the decisions
Millarr v. Taylor and Donaldson v. Beckett, which had to respond to the question of
whetherr there exists a common law copyright that is rooted in natural law and is
thuss independent of the stipulations of the Statute of Anne.26 It was also reflected in
thee dawn of US copyright legislation. All of the states except Delaware enacted
copyrightt statutes before the adoption of the US Constitution, thereby for the most
partt unequivocally referring to principles of natural law.27 Not surprisingly,
throughoutt the nineteenth century, US courts defended copyright on the grounds of
lightnesss and justice far more than as a matter of the public good even though the
firstt US copyright statute ultimately reflects the intention to apply copyright, along
thee utilitarian lines drawn in the Statute of Anne, as a means of fostering public
education.288 In practice, courts thus did not hesitate to intersperse the utilitarian
frameworkk laid down in early Anglo-American copyright statutes with notions
stemmingg from the natural law theory.
AA similar tendency to intermingle natural law and utilitarian considerations can
alsoo be observed in tile history of civil law copyright systems. At an early stage of
development,, the notion of authors' natural rights had not yet been linked with the
romanticc elaboration of criteria such as originality, organic form and the work of art
ass a materialisation of the unique personality of the artist By contrast it was often
broughtt to the fore to mask manifest economic interests of booksellers.29 The person
off the author was used as a dummy. The development of copyright law in Germany,
inn particular, bears witness to the invocation of Locke's labour theory in favour of
publishers.. The inefficiency of the German privilege system, caused by Germany's
244
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See Ginsburg 1994,137; Gieseke 1995,138-139.
Cf. Strowel 1993,185-190.
Cf. Gieseke 1995,139-140; Strowel 1993,114-115.
Cf. Weinreb 1998, 1211-1212. See Ginsburg 1994, 139, who refers to the preamble to die
Massachusettss Act of 17 March 1783 and Sterk 1996, 1199, quoting the preamble to Connecticut's
17833 copyright statute.
Cf. Ginsburg 1994,140; Weinreb 1998, 1212-1213, who points out that early treatises dealing with
copyrightt law are to die same effect
See Jaszi 1992, 295-296. In respect of 'The Batde of Booksellers', cf. Strowel 1993, 114-115. In
respectt of me situation in France, see Ginsburg 1994,149.
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territoriall fragmentation, prompted various scholars to rely on the author's natural
rightright in his writings as a starting point for the explanation of the illegitimacy of
unauthorisedd reprints.30
Thee situation in France also shows that utilitarian objectives were hidden under
thee mask of the rhetoric of natural law. According to the analysis conducted by
Ginsburg,, the French enactments of 1791 and 1793 reflect certain instrumentalist
objectives.. The defence of the public domain against the monopoly enjoyed by the
Comédiee Francaise, for instance, can be regarded as the main principle of the 1791
laww instead of the focus on author's rights as 'the most sacred, the most legitimate,
thee most inviolable, and [...] the most personal of all properties'.31 Ginsburg
maintainss that, in 1793, the French Revolutionary legislators applied an amalgam of
thee notion of authors' natural rights and enlightenment values.32 The latter support
thee public interest in the progress of knowledge rather than strong property rights in
intellectuall works. The 1793 decree, therefore, need not necessarily be regarded as a
tributee enthusiastically paid to natural law theory. By contrast, there is substantia]
reasonn to believe that this piece of copyright legislation, in reality, formed part of a
muchh broader scheme seeking to promote public education.33 Not surprisingly, the
17933 law bears features, such as the compliance with formalities as a prerequisite
forr suit, that call to mind utilitarian Anglo-American statutes.34
Hence,, the mixture of the several notions that are often exclusively assigned to
thee sphere of one legal tradition of copyright law defines its early development.
Thiss historical common ground of copyright's legal traditions influences both of
themm to this day. Weinreb, for instance, has pointed out that even though the natural
rightsrights argument has been muted in recent years, it still remains a significant factor
inn the background of the US copyright system.33 The accession of common law
countriess to the Berne Convention also indicates that these countries are not

Forr instance, see Putter 1774, § 20 and § 23, who bases his argumentation against unauthorised
reprintss on the assumption that new literary works which are published for thefirsttimeare 'gleich
urspriinglichh unstreitig ein wahres Eigenthum ihres Verfassers, so wie ein jeder das, was seiner
Geschicklichkeitt und seinem Fleisse sein Daseyn zu danken hat, als sein Eigenthum ansehen kann.*
Cf.. Bappert 1962, 256-257 and 262-267; Gieseke 1995, 121-122. In the context of Anglo-American
copyrightt law, Jaszi 1994, 65, similarly points out mat, 'effectively, "authorship" had been
introducedd into English law as a blind for the booksellers' interests, and it continued to perform that
functionn throughout thee eighteenth century - and beyond'.
Seee Ginsburg 1994, 144-145. The quoted passage is taken from an often quoted statement made by
Lee Chapelier, who reported on die 1791 decree, that is also quoted by Ginsburg, ibid., 144. She
assertss diat Le Chapelier's remark merely concerned unpublished works.
Seee Ginsburg 1994,147-151.
Seee Ginsburg 1994,146.
Seee Ginsburg 1994, 147-151. Nevertheless, Strowel 1993, 314, points out that die protection itself
wass independent of any formalities.
Seee Weinreb 1998,1216. Cf. also me analyses conducted by Sterk 1996,1198-1204, and Jaszi 1992,
297-302,, who present examples of court decisions. Jaszi, ibid., 298, states that 'over the history of
Anglo-Americann copyright, Romantic "authorship" has served the interests of publishers and other
distributorss surprisingly well'.
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necessarilyy loath to depart, at least to some extent, from their utilitarian basis. The
UKK was among the first countries that became party to the Convention in 1887.
Indiaa and Australia followed in 1928 and the US in 1989. Pursuant to its preamble,
thee Berne Convention is not inspired with the aim to enhance the benefits for
societyy but animated by the 'desire to protect, in as effective and uniform a manner
ass possible, the rights of authors'. This formula recalls the author-centric natural
laww concept. The framework set out in the Convention resembles the natural law
modell of broad rights for authors and restrict!vely-defined exceptions.36 The Berne
Conventionn also serves as a vehicle to introduce moral rights protection into
utilitariann systems even though this is a typical feature of natural law theory.37
Onn the side of civil law countries, Schricker has suggested enriching the natural
laww foundation by introducing notions of the US copyright system in order to
ensuree that copyright law furthers intellectual, cultural and cultural-economic
progress.388 Notions of this kind made their way into the European Copyright
Directivee 2001/29/EC which impacts on continental-European civil law copyright
systems.. Pursuant to recital 4 of the Directive, 'a harmonised legal framework on
copyrightt and related rights [...] will foster substantial investment in creativity and
innovationn [...] and lead in turn to growth and increased competitiveness of
Europeann industry [...]. This will safeguard employment and encourage new job
creation'.399 Inevitably, one is left to wonder which role the author and a work of art
ass manifestation of his personality may play in this utilitarian framework. The
industriall policy which is clearly given expression in recital 4 is difficult to
reconcilee with the focus on the author and the act of creation that would correspond
too the natural law approach to copyright. To conceive of the two traditions of
copyrightt law as two incompatible, separate systems therefore hardly portrays the
actuall situation accurately. By contrast, the two traditions of copyright law can be
describedd as mixtures of a shared set of basic ideas derived from natural law theory
andd utilitarian notionss alike.
2.1.22 THE LABOURER'S CLAIM AND THE ENTITLEMENT OF THE PUBLIC

Ass an amalgam of the two theoretical lines of reasoning - the natural law argument
andd utilitarian arguments - is applied in both traditions of copyright law anyway, it
iss appropriate to understand the different reasons given for copyright protection as a
uniformm underpinning of authors' rights. Accordingly, the following survey of
argumentss in favour of copyright protection encompasses notions of natural law and
utilitariann considerations alike.
36 6
37 7
38 8
39 9

Cf.. Geiler 1994,170 and Strowel 1994,249-250.
Seee article 6bis BC. Cf. Ginsburg 1991,598-600; Dworkin 1995,245-257; Cornish 1989,449^52.
Seee Schricker, in: Schricker 1999, Einleitung, 7.
Seee recital 4 of Directive 2001/29/EC of the European Parliament and of die Council of 22 May
20011 on die harmonisation of certain aspects of copyright and related rights in die information
society. .
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Thee natural law argument supporting authors' rights appeals to feelings of
lightnesss and justice. As it is the author who spends time and effort on the creation
off a new work of the intellect, it is deemed justified to afford him the opportunity of
reapingg the fruit of his labour.40 Accordingly, it is posited that the author acquires a
propertyy right in his work by virtue of the mere act of creation.41 A copyright law
awardingg authors exclusive rights, therefore, merely recognises formally what has
alreadyy occurred in the course of the act of creation. The labourer's propertyrightin
hiss work is regarded as an unalterable result of his creative activity - a natural
consequencee that is inherent in the 'very nature of things'.42 Hence, the central
elementt of the natural law argument is that an intellectual property right accrues
directlyy from creative labour.
Too explain this central feature, advocates of the natural law approach to
copyrightt follow the lines of Locke's elaboration of a natural right to property in his
Secondd Treatise on Government Locke envisions an unrestricted supply of
resourcess in a world of abundance and for individuals born free to enjoy the rightful
libertyy to use the earth's plenty.43 In this world, so runs Locke's argument,
wheneverr one mixes his effort with the raw stuff of the world, he has joined to it
'somethingg that is his own, and thereby makes it his Property. It being by him
removedd from the common state Nature placed it in, it hath by this labour
somethingg annexed to it that excludes the common right of other Men'.44 The focus
off Locke's labour theory on ethical postulations about individual merit instead of
thee desirability of certain consequences concerning the property system as good for
thee welfare of society, has led to its qualification as a 'desert' theory.45 Needless to
say,, the real world bears little resemblance to Locke's world of abundance. Within
thee realm of intangible products, however, a certain degree of similarity can hardly
bee denied. Later authors are free, insofar as access is conceded, to ground their own
creativee activities in the creations of their predecessors without diminishing the
intellectuall world's supply of ideas and individual expression because of the 'public
good'' character of intellectual works.46
Consequently,, a line has been drawn between Locke's elaboration of a natural
rightright to property in a world of abundance and the author's right to his creation in the
worldd of ideas and individual expression. The mechanism of acquiring property, in
bothh worlds, is the same. The property right results directly from the labour mixed
withh the raw material to be found in the respective world of abundance. As the
authorr spends time and effort on the creation of a new intellectual work, this work
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Cf.. Grosheide 1986,128 (argument B).
Cf. Desbois 1978,538; Hubmann 1988,5.
Cf. Ricketson 1987,5-6; Ulmer 1980,105-106.
Cf. Weinreb 1998,1223; Gordon 1993,1553; Strowel 1993,184.
See Locke 1698, book U" chapter 5 § 27. Cf. Micbelman 1967,1204; Strowel 1993,183.
Cf. Mkhelman 1967,1203-1204.
Cf. Weimeb 1998, 1224. See in respect of the 'public good' character of intellectual works Fisher
1988,1700. .

11 1

CHAPTER2 2

becomess his property. The reference to Locke's labour theory, however, is not only
conducivee to explaining the sudden change of creative labour in intellectual
property,, but also helps to understand certain further ramifications of the natural
laww approach to copyright. Locke's concept of acquiring property in a world of
abundancee is an individualistic one. The labourer is given an isolated position. By
postulatingg an unrestricted supply of resources, it becomes possible to focus on the
individuall labourer at the moment when property is acquired instead of considering
thee potential implications for the overall welfare of society. The surrounding in
whichh Locke places his elaboration of a natural right to property thus allows the
concentrationn on a single occurrence: the act of mixing labour with the raw material
off the envisioned world. Under these circumstances, the individual merit of the
labourerr can be made visible in order to explain bis naturalrightto property.
Againstt this backdrop, it becomes understandable why the natural law approach
too copyright is author-centric. In line with Locke's labour theory, it concentrates on
thee author engaging in the creation of a new work. Copyright limitations must be
regardedd as an exception in this framework. Serving the public interest, they do not
conformm to the individualistic concept underlying Locke's elaboration of a natural
rightright to property.47 Besides the danger that important matters of public concern
mightt be neglected, the author-centric position taken by the natural law approach
hass the merit of focusing attention on the act of creation. The insight that a literary
orr artistic work mirrors the personality of its creator because his unique form of
self-expressionn is transferred to his work in the course of creation,48 falls within the
provincee of the natural law approach to copyright. That it is advisable to vest
authorss not only with economic but also with moralrightsfollows particularly from
thee natural law theory.
Inn contrast to this individualistic conception, utilitarian arguments in favour of
copyrightt protection rest on a theoretical basis which even requires some kind of
community.. Utilitarian theory conceives of property as conventionally recognised
stabilityy of possession. The convention thereby arises out of the perception of men
thatt individual advantage can be derived from mutual forbearance to interfere with
thee possessions of others. Any security of possessions stems from the belief that the
establishmentt of a lasting association will be impossible as long as members of the
envisionedd community trespass against one another.49 In the course of development
towardss a permanently ordained association, the evolving practice of mutual
forbearancee is fortified through an established set of rules. On the basis of utilitarian
theory,, private property is therefore rooted in the historical evolution of the
customaryy acceptance of certain rules.50
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Cf. Grosheide 1986,129-133.
Cf. Ulmer 1980,110-111; Desbois 1978,538.
See the description of utilitarian theories given by Michelman 1967, 1208-1209, who bases his
analysiss on Hume and Bentham.
See Michelman 1967,1209-1210.
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Inn this framework of ingrained habits, so runs a further argument, a high level of
productivityy depends on arrangements which assure to every labourer a predictable
amountt of the fruits of his labour. It is assumed that the time and effort necessary to
createe a new product will not be spent unless generally accepted rules secure that
thee labourer is permitted to enjoy a substantial share of the product.51 In this line of
reasoning,, the utilitarian approach to copyright relies on the motivating power of
thee grant of exclusive rights. As these rights afford an author the control of the use
andd enjoyment of his intellectual work, they offer the possibility of deriving
economicc profit from a work's creation. Copyright protection, thus, is understood as
ann incentive to create. The legal assurance that exclusive rights in works of the
intellectt will be conferred on every author is offered as a bait to encourage
intellectuall productivity. This theoretical model, for instance, is reflected in the US
Constitutionn which seeks to 'promote the Progress of Science and useful Arts, by
securingg for limited Times to Authors and Inventors the exclusive Right to their
respectivee Writings and Discoveries'.52
Itt is to be noted, however, that the outlined mechanism is neutral as to the level
off protection granted. If copyright is primarily seen as a useful instrument for
spurringg intellectual creation, this does not necessarily imply that strong protection
willl be considered appropriate. A high level of productivity may depend on a high
levell of copyright protection. The utilitarian approach to copyright, however, must
nott be confused with the individualistic natural law approach. The person of the
authorr and the act of creation do not occupy centre stage. Utilitarian theory is not
primarilyy concerned with rewarding authors. By contrast, the overall welfare of
societyy constitutes the centre of gravity. Copyright protection can only be justified
andd is only to be conceded insofar as it can be deemed beneficial for society as a
whole.. This conception leads to the understanding that there is a specific dualism
inheringg in the grant of exclusive rights. The US Constitution, for instance, is
understoodd to enshrine the possible grant of monopoly rights to authors not only to
enrichh the common store of information. Its dissemination is also qualified as an
integrall part of the overarching objective to foster the welfare of the public.53 Hence
itt follows that, besides the beneficial effect of copyright which consists, at least
theoretically,, of the incentive to authors, the detriment to the consumers of literary
andd artistic works who have to pay monopoly prices if they are to enjoy a
copyrightedd work, must be taken into account as well.54 The dialectic inscribed in
copyrightt law, thus, clearly comes to the fore. The grant of exclusive rights imposes
aa 'tax on readers for the purpose of giving a bounty to writers'.55 The utilitarian
511
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Cf. Michelman 1967,1211-1212.
See Article I, Section 8 of the U.S. Constitution.
Cf. Weinreb 1998,1232; Calandrillo 1998,310.
Cf. Weinreb 1998, 1231; Calandrillo 1998, 304. See inrespectof the 'deadweight loss* that results
fromm the grant of exclusive rights Fisher 1988,1700-1702.
Seee the statement by Thomas Babington Macaulay, First Speech on Copyright (Feb.5, 1841). It is
alsoo quoted by Weinreb 1998,1231.
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approachh to copyright, therefore, brings into focus the balance between grants and
reservationss of copyright law. Both sides of the coin - the benefit for authors and
thee detriment to users - must be taken into account when conferring exclusive
rightsrights on authors.56
Nonetheless,, utilitarian theory need not lead to a level of protection that falls
beloww the protection of intellectual works resulting from the natural law approach.
Proponentss of a utilitarian approach to copyright do not automatically turn a deaf
earr to claims for strong exclusive rights. In contrast to the author-centric natural law
framework,, however, strong copyright protection does not automatically follow
fromm the very nature of things but must be justified by an additional argument that
iss brought to bear in the course of the required balancing process. Economic,
industriall and cultural considerations as well as freedom of expression values can
bee summoned up to tip the scales in favour of the authors.57 Like the natural law
approach,, utilitarian theory, thus, is capable of forming a firm basis for copyright
protection. .
Thee first of the aforementioned additional arguments, the economic approach,
cann be explained by referring to a school of thought that has evolved in the US and
leanss heavily on neo-classical economic property theory.58 Embracing die utilitarian
notionn that society's benefit ought to be promoted through the grant of copyright
protection,, neo-classicists aim to move works of die intellect to their highest
sociallyy valued uses. To realise this objective, they invoke market perfection as a
guidee for resource allocation and conceive of copyright primarily as a mechanism
forr market facilitation.59 In this neo-classical world, a regime of broad exclusive
rightsrights serves less as an incentive to spur creative production, than as a means to
directt intellectual resources through consensual transfers to die persons in whose
handss they will best be employed to satisfy consumer wishes.60 The reaction to
consumerr preferences must consequently be equated with die furtherance of die
public'ss welfare.
Widiinn die outlined framework, resources tiiat are not subject to individual
controll are deprived of dieir social value because die absence of individual
ownershipp bars diem from die market process enabling their efficient allocation.
Accordingly,, all economic value of a creative production has to be encompassed by
universally-appliedd and clearly-defined property rights.61 Furthermore, neoclassicistss strive for die reduction of transaction costs which play a decisive role
widiinn die delineated system. As transaction costs may stifle consensual transfers,
5 66
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Cf. Nimmeafcrown/Ftischling 1999,76; Hkin-Koren 1997,113; Ginsburg 1997,4.
See for an overview Hugenholtz 2000b, 483-484.
See Netanel 1996, 306-307. The approach also has animated a line of cases. Cf. Harper & Row,
Publishers,, Inc. v. Nation Enterprises, 471 U.S. 539 (1985) and ProCD, Inc. v. Zeidenberg, 86 F.3d
1447,14499 (7* Circuit 19%).
See Netanel 1996,309-310; Gordon 1982,1612-1613; Bell 1998,587 and 590.
See Gordon 1982,1605-1606.
See Netanel 19%, 312-315.
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theyy have the potential for threatening the envisioned efficient distribution of
intellectuall goods. In cases where die benefits accruing from a bargain do not
outweighh its costs, die parties will refrain from transactions eventiioughtiieymight
bee desirable for achieving me goal of allocative efficiency.62 Assertingtiiatproperty
ruless will induce market actors to establish institutions capable of diminishing the
costss of consensual transfers, neo-classicists reserve for authors not only all actual
marketss but also potential ones which might take shape in die future.63
However,, tracingtiiisconclusion on die basis of die neo-classical property theory
inevitablyy entails die necessity to renounce a flourishing public domain bolstered by
aa wide array of exempted uses. Viewed from me perspective of neo-classicists, a
justificationn for divesting a copyright owner of his market entitlements solely exists
whenn the possibility of consensual bargain is beyond reach - even in respect of
potentiall markets to come. In consequence, copyright limitations, such as fair use,
aree affected by die dramatic reduction of transaction costs in die digital
environment.644 Ultimately, die copyright balance arising from neo-classical
propertyy tiieory resembles die concept of natural law copyright systems: broad
exclusivee rights are combined witii precisely delimited exceptions. Utilitarian
tiieory,tiieory, when connected witii die outlined neo-classical school oftiiought,thus, does
indeedd allow die pursuit of strong copyright protection.
Furthermore,, economic arguments can be supplemented with industrial policy
objectives.. In tiiis line of reasoning, it is posited tiiat society will benefit from
strongg copyright protection because of its stimulating effect on die rapidly emerging
informationn industry. The social dimension of die growth of copyright industries is
emphasisedd in this context As economic growtii in industrialised countries depends
onn innovations which allow the creation of new products, die effective protection of
intellectuall property is considered an engine of new employment. In this vein, the
EUU Commission argued in die Green Paper 'Copyright and Related Rights in die
Informationn Society' diat only if copyright and related rights 'are properly protected
willltiierebe the incentive to invest in die development of creative and innovative
activity,, which is one of die keys to added value and competitiveness in European
industry'.655 It elaborated further tiiat 'European competitiveness depends more and
moree upon innovative ideas capable of leading to new products and procedures,
whichh in their turn will generate new employment'.66 As pointed out above, tiiese
considerationss have finally been given expression in recital 4 of die European
Copyrightt Directive 2001/29/EC.67
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Cf. Gordon 1982,1608 and 1613.
See Netanel 1996,313. Cf. Bell 1998,567-571 and Merges 1997,131-132.
Cf. Gordon 1982,1615; Bell 1998, 583; Merges 1997,132.
Seee EU Commission 1995,11 ('the economic dimension').
See EU Commission 1995,12 ('die social dimension').
See Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the
harmonisationn of certain aspects of copyright and relatedrightsin the information society.
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Besidess economic arguments and industrial policy objectives, the utilitarian
approachh to copyright also permits copyright protection to be placed in a cultural
context.688 One facet of a cultural line of argument is the promotion of knowledge
andd learning. The 1709 Statute of Anne already evokes considerations of this kind.
Ass an 'Act for the Encouragement of Learning, by vesting the Copies of Printed
Bookss in the Authors or Purchasers of such Copies', it pursues the objective to spur
intellectuall creation so that society may profit from the enhancement of the
commonn store of knowledge.69 Nowadays, this line of reasoning particularly attracts
attentionn in developing countries. The protection afforded by the Berne Convention,
forr instance, is in this connection regarded as a means to encourage the creation of
intellectuall works that are indispensable for the training of qualified manpower
capablee of undertaking development projects.70 Strong copyright protection is also
seenn as a vehicle to develop an independent cultural identity and cultivate the
nationall cultural heritage. In this vein, Alikhan elaborates that any country 'wishing
too stimulate or inspire its own authors, composers or artists, and thus augment its
nationall cultural heritage, must provide effective copyright protection'.71
Finally,, an argument can be brought to the fore which is closely connected with
thee cultural rationale. It can be asserted that the grant of exclusiverightsserves as a
propellingg force as regards freedom of expression and intellectual debate. In Harper
&& Row v. Nation Enterprises, the US Supreme Court referred to copyright as the
'enginee of free expression'.72 It went on to elaborate that 'by establishing a
marketablee right to the use of one's expression, copyright supplies the economic
incentivee to create and disseminate ideas'.73 This line of reasoning receives an
additionall connotation when it is traced back to the age of enlightenment when
traditionall systems of censorship were replaced with the grant of copyright
protection.744 The corresponding argument runs as follows: copyright protection
offerss authors the opportunity to derive economic profit from their works. It ensures
thee creators of intellectual works independence from any kind of patronage
potentiallyy seeking to restrict their freedom of expression.75 The users of
copyrightedd material, in turn, can enjoy works that have been created in the absence
off manipulation and censorship. Accordingly, copyright promotes a free and
independentt intellectual debate.76
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Cf. Grosheide 1986,136-139.
See Ginsburg 1994,137; Gieseke 1995,138-139.
Cf. Alikhan 1986,428-429.
See Alikhan 1986,429-430. Cf. Hugenholtz 2000b, 483.
See US Supreme Court, Harper & Row v. Nation Enterprises, 471 US 539 (1985), ID B.
See US Supreme Court, ibid, m B. Cf. Hugenholtz 1989,150-151.
For a historical analysis of the joint origin of freedom of expression and copyright, see Dommering
2000,431-439;; Netanel 19%, 353-358.
Cf. Netanel 1996, 288: 'Copyright supports a sector of creative and communicative activity that is
relativelyy free from reliance on state subsidy, elite patronage, and cultural hierarchy.'
Cf. Grosheide 1986,139-141; Netanel 1996,288; Hugenholtz 1989,151.
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Althoughh it must be conceded that the freedom of expression argument brings
intoo focus an important further aspect of copyright protection, its ambivalence
shouldd not be concealed.77 A copyright law that provides for exclusive rights
conferss on authors a monopoly position. As the author is free to control the use and
enjoymentt of his work, he is also free to (mis)use copyright so as to unduly impede
orr even prevent access to his work, thereby barring others from freely speaking or
freelyy receiving information.78 Hence, the freedom of expression argument merely
hass the potential for complementing the various other reasons for copyright
protection.. It does not, however, automatically imply that authors should be vested
withh strong exclusiverightsbecause it also serves as a powerful basis of copyright
limitations. .
2.1.33 THE CULTURAL RATIONALE AS THE ESSENTIAL FOUNDATION OF COPYRIGHT

Forr several reasons, it is advisable to draw on the full panoply of arguments in
favourr of copyright protection. First of all, it is noteworthy that the international
frameworkk set out for copyright protection itself rests on a combination of different
rationales.. As already pointed out, the Beme Convention, being animated by 'the
desiree to protect, in as effective and uniform a manner as possible, the rights of
authorss in their literary and artistic works',79 can be understood to emphasise the
naturall law foundation of copyright law. The TRIPs Agreement, however, primarily
desiringg to reduce 'distortions and impediments to international trade',80 points in
thee direction of utilitarian considerations, such as the economic rationale of
copyrightt and corresponding industry policy.81 The WBPO Copyright Treaty,
ultimately,, reflects not only the desire 'to develop and maintain the protection of the
rightsrights of authors in their literary and artistic works in a manner as effective and
uniformm as possible' but also underscores 'the outstanding significance of copyright
protectionn as an incentive for literary and artistic creation'.82 The natural law
argumentt stemming from the Berne Convention and the utilitarian incentive
conceptt are thus intermingled. As all these treaties contain the three-step test,83 an
amalgamm of different considerations undergirding copyright protection may be
appliedd instead of focusing solely on one specific argument
Itt can also hardly be denied that international copyright law has reached a stage
off development which makes it difficult if not impossible to rely on one single line
off reasoning. Furthermore, doubt has been cast not only upon the appropriateness of
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Cf.. Grosheide 1986,139-143; Dommeiing 2000, 452-455.
Cf.. Hugenboltz 2000b, 483.
Seee the preamble of the Beme Convention.
Seee the preamble of the TRIPs Agreement
Cf.. Reichman 1989,800-805.
Seee the preamble of the W1PO Copyright Treaty.
Seee articles 9(2) BC, 13 TRIPs and 10 WCT.
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thee natural law approach to copyright but also upon the utilitarian approach. The
critiquee does not concern isolated aspects of the relevant arguments but aims at its
veryy heart. The concept of authorship, for instance, which is central to the natural
laww approach to copyright, has come under the attack of postmodern
deconstnictivism.. As Dreier elaborates, it is asserted that
'farr from speaking with his or her individual inner voice, which expresses in a
formm proper to the author the eternal truth of the Weltgeist, the discourse of
thee author emanates from several contexts which historically, socially and
philosophicallyy determine the author's personality. Consequently, the author
ceasess to be a creator in the conventional meaning of the word; instead, he or
shee becomes an initiator of discursivity, an "instaurateur de discursivité",
someonee who in turn exercises an influence on, and contributes to, his or her
successors'' discourse. Thus, the person whom we call an "author" exercises
ann authorial function rather than being an author.'84
Ass Dreier shows, this philosophical line of argument may be rebutted in the
contextt of legal discourse on the grounds that legal doctrine never denied that a
creatorr builds upon pre-existing material. Copyright protection may furthermore be
upheldd for socio-economic reasons, such as the aim to compensate the author
adequately.855 What remains however, are uncertainties evolving from new
technologies,, like digitisation and networking which may herald an era of creative
activityy tending to confine itself to the rearrangement of pre-existing material. The
independentt creation of new works on the sole basis of unprotected ideas and
principless may increasingly become the exception rather than the rule, thereby
degradingg authors in the traditional idealistic sense to 'mere contributors'.86
Againstt the backdrop of the aforementioned technical developments, Jaszi draws
attentionn to a further problem. He contends that copyright law, 'with its emphasis
onn rewarding and safeguarding "originality", has lost sight of the cultural value of
whatt might be called "serial collaborations" - works resulting from successive
elaborationss of an idea or text by a series of creative workers, occurring perhaps
overr years or decades'.87 Indeed, it is to be admitted that the traditional picture of
thee creative genius working in isolation scarcely provides an adequate portrayal of
realityy any longer.88 In the digital environment, intellectual works may also be the
outcomee of a process in which numerous people have taken part, thereby potentially
contributingg to the final copyrighted work in very different ways. In this
framework,, individual contributions may be blurred or even become unidentifiable.
Inn its Green Paper, 'Copyright and Related Rights in the Information Society', the

Seee Dreier 1994, 54-55, referring to Foucault, Barthes and Derrida.
Seee Dreier 1994, 55.
Seee Dreier 1994,58.
Seee Jaszi 1992,304, and 1994 62-63.
Cf.. the picture drawn by Dreier 1994, 56.
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EUU Commission referred to the creation of multimedia products in this context. It
maintainedd that 'more and more often the initiative comes from a legal person, in
thee form of an order for the work, with the same legal person bearing the artistic
anddfinancialresponsibility'.89
Thee accentuation of an author's personality, as a further ramification of the
naturall law approach, is questionable as well. The picture of an author who realises
hiss unique form of self-expression in the course of the creative process leading to a
work,, undoubtedly, is a fascinating one. That a work of art, on this basis, is
conceivedd as a materialisation of its creator's unique personality, moreover, appears
ass a logical consequence -just like the notion that a bond unites the author with the
objectt of his creation.90 However, to draw this subtle picture of the relationship
betweenn the author and his creation inevitably begs the question of how many
workss that actually enjoy copyright protection really are capable of meeting the
outlinedd elevated standard of creation.
Undoubtedly,, mere are certain works, the creation of which followed the maxim
TartTart pour Vart\ The way in which they were made may indeed correspond to die
delineatedd idealistic concept of an author who imprints his unique personality on
thee works he creates. In these cases, it is therefore justified to invoke die described
linee of reasoning. However, it also appears safe to assume that in the majority of
cases,, the personality of the autiior is not necessarily transferred to the copyrighted
work.. The doubt cast on die notion of authorship already points in this direction.
Furthermore,, it can hardly be overlooked that many copyrighted works resemble
designn products rather than works of fine art. The personality of die author is often
subordinatedd to consumer tastes in order to ensure an intellectual product's
commerciall success. The error of lumping together die protection of literary and
artisticc works on die one hand and die protection of simple databases and computer
programmess on die odier,91 further encourages die dismantling of die personality
concept.. The focus on die autiior's personality which forms an important facet of
diee natural law approach to copyright, thus, is far from having the potential for
explainingg the level of protection reached in international copyright law. Bodi
pillarss of die natural lawtiieory,die concept of authorship and die emphasis laid on
diee autiior's personality, are therefore incapable of carrying the burden of the
internationall copyright system alone.
Havingg recourse to utilitarian arguments instead, however, is not necessarily die
rightright solution. There is a move afoot in the US which does not hesitate to throw into
doubtt die necessity of strong copyright protection. The critique brings die utilitarian
foundationn of die Anglo-American copyright system itself into focus. As die grant
off exclusive rights is primarily understood as a means to enhance die benefits for

Seee EU Commission 1995, 25. The Commission, however, still considers it possible to uphold the
conceptt of authorship. See EU Commission, ibid., 27.
Cf.. Ulmer 1980,110-111; Desbois 1978,538.
Cf.. Dietz 1985,72-76; Wenzel 1991,109-110.
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societyy by offering authors an incentive to create,92 any extension of copyright
protection,, so runs the argument, must be regarded as unjustified if it does not have
thee potential for spurring intellectual productivity.93 The gradual improvement of
thee protection of intellectual works is considered incompatible with the utilitarian
groundworkk laid for copyright insofar as a new detriment to users is not outweighed
byy benefits accruing from a substantially increased level of creative productivity. In
thiss vein, Sterk contended in the context of US copyright law that,
'althoughh some copyright protection indeed may be necessary to induce
creativee activity, copyright doctrine now extends well beyond the contours of
thee instrumental justification. The 1976 statute and more recent amendments
protectt authors even when no plausible argument can be made that protection
willl enhance the incentive for authors to create/94
Thiss critical line of argument, however, is only a starting point. In fact, the
utilitariann reliance on the motivating power of economic incentives as such is
questionable.. The idea that money can buy a high level of creative productivity is
nott quite clear. It virtually alleges that creative activity is a somewhat mechanical
exercisee that can be intensified gradually. An artist who creates a new work,
however,, is not unlikely to repudiate any profit motive. He will perhaps elaborate
insteadd that the urge for creating works of art is in his very nature, and that he feels
likee being forced to spend time and effort on the creation of new works by his
artisticc disposition - irrespective of the promise of monetary reward. By the same
token,, Calandrillo has pointed out that alternative incentives to create literary or
artisticc works, besides the prospect of economic rewards, may be personal
satisfactionn or the desire for respect and esteem.95 There is substantial reason to
doubtt that the productivity of authors who are attracted by the outlined alternative
incentives,, like scientific and artistic authors, will be spurred by offering or
enlargingg copyright protection. Against this background, it is hard to understand
whyy advocates of a utilitarian approach to copyright do not hasten to give empirical
evidencee for the correctness of assuming that economic incentives do indeed
encouragee intellectual productivity. In 1970, Breyer already concluded that 'more
empiricall work and more thoughtful analysis is needed'.96
Inn the absence of empirical data, what remains is the possibility of venturing
one'ss own best guess regarding the appropriateness of the utilitarian incentive
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Seee the previous subsection.
In particular, an extension of the period of copyright protection is traditionally challenged on these
grounds.. Cf. Breyer 1970, 324-325. Not surprisingly, the recent US Supreme Court decision Eldred
v.. Ashcroft, 537 US (2003), in which an extension of the term of US copyright protection was
challenged,, triggered a heated debate. See for an overview van Daalen 2003, 37. See in respect of
thee critique in particular the dissenting opinion of Justice Breyer, ibid., IIC.
See Sterk 1996,1197-1198.
Cf. Calandrillo 1998,316-317.
See Breyer 1970, 351.
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principle.. It seems plausible to assume under these circumstances that economic
incentivess will have a positive effect solely on the production of works, die creation
off which is moved into line witii market requirements anyhow. If die aim to achieve
commerciall success, from die outset, lies at die core of an author's creative activity,
itt appears likely tiiat die grant or extension of copyright protection will spur his
productivity.977 Therefore, die main beneficiary of die incentive rationale is
ultimatelyy die copyright industry, which is afforded die opportunity of flooding die
markett witii products tiiat are perfectly aligned witii consumer tastes.98 The
industriall policy objective which is frequently brought advanced in die context of
utilitariann arguments," tiius, is die most convincing argument in favour of strong
copyrightt protection tiiat can be linked witii die incentive rationale.100 like die
naturalisticc audiorship concept, however, die incentive rationale does not have die
potentiall for supporting die international copyright system alone. It fails to explain
whyy works, die creation of which cannot be spurred by economic incentives, such
ass academic and artistic works, are nevertheless protected.
Thiss conclusion recommends a combination of die natural law approach with the
utilitariann incentive rationale. Obviously, the two distinct lines of reasoning
complementt each otiier. Whereas die natural law argument explains why academic
orr artistic works are protected eventiioughtiieywould have been created regardless
off die prospect of monetary reward, die incentive principle supports die protection
off works which have been produced witii an eye to commercial success. To
interlockk botii arguments, emphasis can be laid on die cultural dimension of
copyrightt protection.101 Viewed from tiiis perspective, copyright law can primarily
bee conceived of as a means to provide an optimal framework for cultural
diversity.1022 Arguably, all kinds of works, regardless of whedier or not their creation
followss predominantly own and independent rules or is primarily due to die
prospectt of monetary reward, contribute to die attainment of tins objective. In
internationall copyright law, die cultural rationale plays a decisive role anyhow.103
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2.22 Justifications for Copyright Limitations
Soo far, nothing has been said about the scope of the exclusive rights granted. In the
contextt of the three-step test, copyright limitations are of particular importance in
thiss connection.104 The term 'limitation' is used in this book as a generic term
encompassingg not only instances where a work may be used without authorisation
andd payment of remuneration, but also the case of so-called non-voluntary licences
-- statutory and compulsory licences.'05 The restrictions on protection inhering in the
copyrightt system like the limited term of protection, the requirement of originality,
thee idea/expression dichotomy and the first sale doctrine, however, are not covered
byy the term 'limitation', as used here.106 In article 13 TRIPs and 10 WCT, two
differentt expressions are to be found in connection with the three-step test. These
provisionss refer not only to 'limitations' but also to 'exceptions'. This double
referencee makes sense against the backdrop of copyright's two legal traditions.
Broadd exclusive rights which, in principle, encompass all conceivable ways of
usingg a work, correspond to the natural law foundation of copyright emphasised in
civill law countries. If certain uses are nevertheless exempted within this system,
suchh derogation from the theoretically all-embracing right may arguably be called
ann 'exception' rather than a 'limitation'. Pursuant to the utilitarian incentive
principlee that features prominently in common law countries, by contrast, only
rightsrights strong enough to induce the desired production of intellectual works are to be
granted.. In this framework, certain areas might be carved out of the scope of
exclusivee rights from the very beginning and flexible open-ended provisions may
bee employed to offer room for unauthorised uses.107 Hence, copyright appears to be
limitedd and its restriction is not exceptional. The term 'limitation' characterises this
situationn more accurately than the term 'exception'. The use of both terms in
articless 13 TRIPs and 10 WCT thus underlines that the application of the three-step
testt does not depend on the legislative technique.108 Common law 'limitations' are
subjectt to the test, just like civil law 'exceptions'. Bearing this in mind, it can be
clarifiedd that the generic term 'limitation', as used here, refers to both traditions of
copyrightt law and their specific ways of imposing restrictions on the exclusive
rightsrights of authors.
Otherr limitations on copyright, for instance, are the idea/expression dichotomy, the originality
requirement,, the first sale doctrine and the fact that copyright protection is only granted for a limited
periodd of time.
Cf.. for a more detailed description of these different notions Guibault 2002, 20-27. Ficsor proposes
too refer to non-voluntary licences as 'limitations' and to understand the term 'exceptions' so as to
coverr uses that may be made without authorisation and payment of remuneration. See Ficsor 2002a,
257.. This distinction is not supported here. In fact, it would just complicate matters. As will be
discussedd later in more detail in subsection 4.1.3, the three-step test is applicable to both types of
limitations. .
Cf.. Guibault 2002,15-16.
Cf.. Guibault 2002,17-20 and the introductory remarkss made in section 2.1.
Thiss will be discussed in more detail in subsection 4.1.3.
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Byy and large, it can be stated that copyright limitations rest primarily on the
defencee of fundamental rights andfreedoms,such as the guarantee of freedom of
expressionn - including therightto receive information - and therightto privacy.109
Certainn public policy considerations, like the objective of fostering the
disseminationn of information, can be regarded as corollaries of freedom of
expressionn values. Internationally, the importance of limitations serving educational
purposess has also been recognised at an early stage of development At the time of
thee inception of the Berne Convention, Numa Droz who presided over the 1884
diplomaticc conference enunciated in his closing speech not only that 'limitations on
absolutee protection are dictated, rightly in my opinion, by the public interest' but
alsoo advanced that the 'ever-growing need for mass instruction could never be met
iff there were reservation of certain reproduction facilities, which at the same time
shouldd not generate into abuses'.110 The 'need for mass instruction' again gained
momentumm after the Second World War. The collapse of colonial structures,
bringingg inn its wake the birth of independent developing countries, inevitably raised
thee question of how to convince these countries of the advantages of talcing on
obligationss under the Berne Convention. The fact that the newly independent states
facedd enormous problems as regards mass education played a decisive role in this
context.1111 Ultimately, the 1971 Paris Revision Conference sought to react to the
specificc needs of developing countries. Approval was given to an appendix to the
19711 Paris Act of the Berne Convention which provides for special faculties as to
translationss and reproductions of works of foreign origin.112
limitationss enabling the unauthorised use of copyrighted material during
religiouss or official celebrations,113 and for administrative, parliamentary or judicial
proceedingss give evidence of further objectives underlying copyright limitations.
Theyy reflect the aim to promote religious activities and to hinder copyright from
interferingg with the functioning of a state's legislative, executive and judicial
bodies.. Limits are moreover set to authors' rights in order to regulate industry
practicee and competition.114 The exemption of ephemeral recordings made by
broadcastingg organisations and compulsory licences concerning broadcasting rights
andd recordings of musical works can be perceived as examples of this type of
limitation.1155 In the field of computer programs, reverse engineering provisions

Seee for a detailed analysis of these fundamentalrightsandfreedomsOoibault 2002,29-56.
Seee Ricketson 1999, 61, who quotes the closing speech by Numa Droz. Article 10(2) of the 1971
Pariss Act of the Berne Convention permits the free utilisation of literary and artistic works by way
off illustration in publications, broadcasts or sound and visual recordings for teaching.
Cf.. Alikhan 1986,427-431.
Cf.. Ulmer 1971,427-434.
Thee so-called 'minor reservations doctrine* which is an implied limitation recognised under the
Bernee Convention permits copyright limitations of this kind. See subsection 3.1.1.
Cf.. Guibault 2002,56-68; Hugenboltz 1996,94-95; Lucas 1998,178-185.
Seee articles 1 lbis(2), llbisO) and 13(1) BC. Guibault 2002,56-65, also discusses press reviews, as
permittedd under article 10(1) BC, in this context
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whichh allow the decompilation of computer programs to achieve interoperability
reflectt the objective to ensure free competition.116
Itt is beyond the scope of the present inquiry to discuss all conceivable
justificationss of copyright limitations. As far as necessary, attention will be devoted
too individual facets thereof in the course of the ensuing discussion of the three-step
testt For the present purpose of circumscribing the field of application of the threestepp test, the examination can be confined to certain elements which have a deep
impactt on the balance between grants and reservations of copyright law. Freedom
off expression by far is the most powerful justification of copyright limitations.
Relevantt concepts seeking to justify copyright limitations will be inspected closely
inn the ensuing subsection 2.2.1. Subsequently, the related public policy objective to
promotee the dissemination of information will be discussed in subsection 2.2.2. In
thiss context, the problem of how to justify the exemption of personal use in the
digitall environment will be raised. To complete this discussion, the fundamental
rightright to privacy will be brought into focus in subsection 2.2.3. Finally, it will be
underlinedd in subsection 2.2.4 that copyright limitations also have a part to play in
thee democracy-enhancing function of copyright.
2.2.11 FREEDOM OF EXPRESSION AND INFORMATION

Freedomm of expression and the right to receive information can be characterised as
concomitantt fundamental guarantees undergirding the process of communicative
interactionn in a democratic society. In the Handyside case, the European Court of
Humann Rights, for instance, stated unequivocally that 'freedom of expression
constitutess one of the essential foundations of [a democratic] society, one of the
basicc conditions for its progress and for the development of every man'.117 The
fundamentall guarantee of freedom of expression has two facets. On the one hand,
thee freedom to seek and receive information must be ensured. It is an indispensable
prerequisitee for the formation of an opinion. On the other hand, the freedom to
impartt information must be guaranteed, which allows thefinalcommunication once
ann opinion has been formed.118
Too conceive of freedom of expression as a concept which enshrines the right to
receivee information, thus, has the corollary that not only the concerns of the
communicatorr who wants to impart information are considered, but also those of
recipientss of infonnation.119 Like two sides of a coin, both aspects of freedom of
expressionn are accordingly reflected in international legal instruments concerning
humann rights. The Universal Declaration of Human Rights enunciates in article 19
116 6 Cf..

Guibault 2002, 65-68. At the core of thisregulatoryscheme for computer programs lies the
idea/expressionn dichotomy of copyright law which has degenerated into an instrument of market
regulationn in the field of functional expression. Cf. Kerever 1991,11-15.
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thatt 'everyone has the right to freedom of opinion and expression' and recognises
thatt 'this right includes freedom to hold opinions without interference and to seek,
receivee and impart information and ideas through any media and regardless of
frontiers'.1200 Similarly, article 10 of the European Convention on Human Rights
underscoress that 'everyone has the right to freedom of expression' and clarifies that
'thiss right shall include freedom to hold opinions and to receive and impart
informationn and ideas without interference by public authority and regardless of
frontiers'.121 1
Too assess the influence which the guarantee of freedom of expression may have
onn copyright law, an analysis conducted by Benkler can be consulted. His concept
doess not concern single cases in which it appears advisable to restrict copyright in
favourr of freedom of expression. Instead, his line of reasoning refers to the public
domainn as such which, pursuant to his definition,122 encompasses all kinds of
privilegedd uses that are 'commonly perceived as permissible absent special
circumstances'.1233 On this basis, Benkler states that a 'society with no public
domainn is a society in which people are free to speak [...] only insofar as they own
thee intellectual components of their communication'. 124 Accordingly, he posits that
freedomm of expression requires a robust public domain and recalls the detriment to
userss flowing from copyright protection:
'Ann increase in the amount of material one person owns decreases the
communicativee components freely available to all others... Only an increase
inn the public domain [...] generally increases the freedom of a society's
constituentss to communicate.'125
Inn this line of argument, his examination of the conflict between copyright and
freedomm of expression culminates in the assumption that each grant or
strengtheningg of authors' rights will inevitably bar members of society from using
orr communicating information under certain circumstances.126 The further
conclusionss drawn by Benkler on this basis are of particular interest. In the previous
section,, an approach to copyright has been heralded which seeks primarily to ensure
culturall diversity.127 Undoubtedly, 'the widest possible dissemination of information
fromm diverse and antagonistic sources' 128 plays a decisive role in this context.

Cf.. also article 19 of the International Covenant on Civil and Political Rights.
Seee also article 11 of the Charter of Fundamental Rights of the European Union.
Functionally,, he defines the public domain as 'the range of uses of information that any person is
privilegedd to make absent individualized facte that make a particular use by a particular person
unprivileged'.. See Benkler 1999,362.
Seee Benkler 1999,358 and 363.
Seee Benkler 1999,358.
Seee Benkler 1999,393.
Cf.. Benkler 1999,393.
Seee subsection 2.1 J .
Cf.. the formula of the US Supreme Court which is also quoted by Benkler 1999,358.
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Copyrightt should contribute to the exchange of diverse and different perceptions of
thee world. In this connection, Benkler contends that an expansion of copyright
protectionn - which automatically entails an enclosure of the public domain - is
conducivee to diversifying information only if stronger propertyrightsencourage the
activitiess of many small producers. If an expansion, by contrast, leads to
concentrationn among commercial producers, it may stymie cultural diversity rather
thann fostering it129 His ensuing analysis suggests that, in fact, stronger protection is
nott unlikely to have an adverse effect on the activities of producers who do not
pursuee market-oriented strategies and may therefore be an important source of
culturall diversity. However, it may indeed lead to consolidation among
organisationss devoted to commercial information production which have already
aggregatedd a large inventory of owned information, the value of which is
increased.1300 Hence, Benkler concludes that the
'adversee effects on small-scale production relative to large-scale production
[...]] challenges the argument that copyright fosters diversity of information
producerss and products... Too heavy a focus on the market does not '*free"
informationn production. Rather, it concentrates production in the hands of a
smalll number of commercial organisations.'131
Thee specific merit of Benkler's approach, therefore, lies in emphasising that not
onlyy the grant of exclusive rights is central to realising the objective to support a
widee variety of cultural activities, but also sufficient breathing space for freedom of
expression.1322 Whether it is appropriate to conceive of copyright and freedom of
expressionn as antagonistic principles, however, is questionable. Certain rules of
copyrightt law, at least, create space for free speech rather than imposing
restrictions.. The way in which Melville B. Nimmer embarked on the exploration of
thee balance between copyright and freedom of expression, for instance, lends
weightt to the mediating effect which the idea/expression dichotomy has on a
potentiall conflict between copyright and freedom of expression. Consequently,
Nimmer'' s approach nuances the picture drawn by Benkler.133 He stresses that it is
particularlyy due to the idea/expression dichotomy that copyright is hindered from
interferingg with the guarantee of free speech: 'the market place of ideas would be
utterlyy bereft, and the democratic dialogue largely stifled if the only ideas which
mightt be discussed were those original with the speakers.'134
Cf.. Benkler 1999,400.
Seee the analysis conducted by Benkler 1999,400-408.
Seee Benkler 1999,411. Cf. Benkler 2001,97-105.
Cf.. as regards the late recognition of the potential conflict between copyright and free speech in
Europee Hugenholtz 2002,248-250.
Itt is to be noted that Benkler 1999, 386-390, also refers to the mediating effect which die
idea/expressionn dichotomy has on die conflict between copyright and freedom of expression.
However,, it does not become a prominent feature of his own approach.
Seee Nimmer 1970,1189.
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Byy and large, the principle that authors are free to build upon the ideas of their
predecessors,, as long as their particular selection and arrangement and the
specificityy in the form of their expression is not copied, thus, does not only secure
thatt creative processes remain possible, but also that free speech is not unduly
curtailed.1355 However, Nimmer also identifies certain areas of overlap where even
thee idea/expression dichotomy is rendered incapable of reconciling copyright and
freedomm of expression: 'To the extent that a meaningful democratic dialogue
dependss upon access to graphic works generally, including photographs as well as
workss of art, it must be said that little is contributed by the idea divorced from its
expression.'1366 He concludes that, in particular for the purpose of news reporting, it
mayy be insufficient to enjoy the freedom of summing up all the facts. In certain
cases,, it will be necessary to have recourse to copyrighted material, like
photographs,, to inform the public adequately.137 In general, it can therefore be
inferredd from Nimmer's analysis that the concentration of exclusive rights in the
handss of the authors encroaches upon the guarantee of freedom of expression in
circumstancess which necessitate the inclusion of a work's expressive core.138
Hence,, strong copyright protection does not necessarily threaten the fundamental
guaranteee of freedom of expression. An expansion of authors' rights need not entail
aa curtailment of free speech. By contrast, the potential harmflowingfrom copyright
whichh Benkler has brought into focus can be minimised by imposing certain
restrictionss on authors' rights. These limitations must be carefully drafted so as to
permitt the free use of copyrighted material whenever a reference to the mere idea
underlyingg a work is insufficient If the guarantee of freedom of expression requires
thee free use of a work's expressive core, an appropriate set of copyright limitations
mustt secure that the relevant forms of use are exempted from the authors' control.139
Nimmer'ss analysis suggests that privileges in favour of the press play a decisive
rolee in this connection. He refers to a situation requiring the use of a work's
expressivee core to inform the public properly. Internationally, considerable
deferencee has been given to this sensitive area. Article I0bis(2) BC allows the free
usee of literary or artistic works seen or heard in the course of a current event for the
purposee of reporting the event Similarly, article 2bis(2) BC seeks to facilitate the
workk of the press. By virtue of this provision, lectures, addresses and other works of
thee same nature which are delivered in public may freely be reproduced by the
press,, broadcast and communicated to the public. Article 2bis(l) BC, moreover,
permitss to exclude political speeches and speeches delivered in the course of legal
proceedingss from the protection granted by the Berne Convention altogether. Even
135 5

Cf.. Nimmer 1970,1190-1193. However, see the critique by Hugenholtz 1989,166-167.
Seee Nimmer 1970,1197.
137 7
Cf.. Nimmer 1970,1198-1200.
138 8
Cf.. Benkler 1999,386-387; Guibauit 2002,30-31; Macciaccmm 2000,683-686.
139 9
However,, see Hugenholtz 1989, 168-170, asserting that the traditional set of limitations may turn
outt to be insufficient Cf. Geiger 2002a, 330-333; Griffiths 2002, 256-264; Birnhack 2003, 29 and
32-33. .
136 6
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thoughh the press is not explicitly mentioned in this provision, it is undoubtedly one
off its main beneficiaries. Finally, article 10&w(l) affords the press the free
reproduction,, broadcasting and communication to the public of articles or broadcast
workss on current economic, political or religious topics.
Besidess press privileges, limitations which exempt the making of quotations and
aa work's use for the purpose of parody constitute a focal point in the context of
freedomm of expression. The academic author and the literary critic quoting a work
mustt ensure that the borrowing is reproduced precisely. Therefore, a quotation
typicallyy includes the expressive core of copyrighted material. By the same token,
thee parodist depends on the use of a work's expressive uniqueness to make the
targett of his mockery identifiable. The guarantee of freedom of expression, thus,
necessitatess copyright limitations under these circumstances. This necessity has
beenn realised throughout both legal traditions of copyright law. It is reflected in
articlee 10(1) BC and has been underlined in numerous court decisions - irrespective
off whether the court followed the civil law or the common law approach to
copyright1400 To give an example, the ruling of the German Federal Constitutional
Court,, the Bundesverfassungsgericht, concerning quotations made by Heiner Muller
inn his play 'Germania 3 Gespenster am toten Mann' can be brought into focus.
Beforee embarking on a description of the 'Germania 3'-decision of the German
Federall Constitutional Court, a comment on the German copyright system is
appropriatee to lay the groundwork for the ensuing discussion. In article 14(2) of the
Germann Grundgesetz (GG), it is stated that the use of property shall also serve the
publicc good.141 This constitutionally grounded principle of the 'Sozialbindung' of
alll property is understood to delimit the discretion of the legislator who has to
determinee the scope of property rights by virtue of article 14(1) GG.142 He is
expectedd to establish a balance between the opposite interests deserving protection,
whilee tracing the conceptual contours of property rights.143 According to the
jurisprudencee of the Federal Constitutional Court, the exclusive property rights in
workss of the intellect are guaranteed and safeguarded by article 14 GG.144
Therefore,, the notion of the 'Sozialbindung', laid down in article 14(2) GG,
encompassess the field of copyright law. This implies that the public interest
mitigatess the strict alignment of German copyright law with the author and his
interests,, which is typical of the civil law approach to copyright.
Cf.. die overview given by Guibault 2002, 30-47. See in respect of decisions of European courts
Hugenholtzz 2002,253-261.
Articlee 14(2) GG reads as follows: 'Eigentum verpflichtet Sein Gebrauch soil zugleich dem Wohle
derr Allgemeinheit dienen.' Cf. Geiger 2002b, 30-31, tracing back this notion to the writings of Kant,
vonn Gierke and Kohier. See in respect of the various functions which property has in the German
legall tradition Kirchhof 1987, 1650-1651. The notion of social commitment of intellectual works is
rejectedd in France. Cf. Wistrand 1968,41-42; Strowel 1994, 250.
Seee Papier 1994, 157, who provides a survey of decisions of the German Federal Constitutional
Courtt (Bundesverfassungsgericht). Article 19(1) GG must also be observed
Seee Papier 1994, 157; Kreile 1993, 256-257.
Seee the decision 'Kirchen- und Schulgebrauch', BVerfGE 31, 229 (240-241); Papier 1994, 111.
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Nevertheless,, the Federal Constitutional Court noted that the author need not
enduree greater exposure to copyright limitations than is required to achieve the
sociallyy valuable ends at stake.145 The inclusion of the public interest thus does not
servee as a means to devise a copyright system that yields maximum profits for the
goodd of society.14* Rather, the concept of the 'Sozialbindung' protects certain isles
off user privileges from inundation by the preponderance of authors' exclusive
propertyy rights.
Withh regard to § 51 No. 2 of the German Copyright Act which permits
quotationss from literary works, the Court underscored the particular importance of
thiss room for free uses in the decision on Heiner Muller* s play 'Germania 3
Gespensterr am toten Mann'. Muller embedded in his play passages taken from
workss by Bertolt Brecht. The holders of the rights in Brecht's works accordingly
suedd for copyright infringement. They contended that Muller had overstepped the
boundaryy lines drawn in § 51 No. 2. Muller's widow and the play's publisher, by
contrast,, invoked Muller's freedom of artistic expression. They asserted that the
quotationss were indispensable for the discussion of Brecht's political position, as
intendedd by Muller.147 The Court, thus, had to decide whether Brecht's copyright
inhibitedd Muller from freely expressing himself artistically. In order to strike a
properr balance between the different constitutional rights at stake, it emphasised
thatt copyright limitations must be construed in the light of the freedom of artistic
expression,, as prescribed in article 5(3) GG.148 The Court maintained that at least
whenn the possible economic harm flowing from a quotation cannot be perceived as
significant,, the second author's interest in using a pre-existing work prevails over
thee exploitation interests of his predecessor.149 The decision shows how courts seek
too provide sufficient breathing space for freedom of expression.150

Seee BVerfGE 79,29 (40-41). Cf. Kreile 1993,259-260; Söllner 1994,372-374.
Cf.. Dreier/Senfüeben 2001,107-111.
Seee BVerfG, Zeitschrift fur Uiheber- und Medienrecht 2000, 868.
Seee BVerfG, Zeitschrift fiir Urhebcr- und Medienrecht 2000, 869: 'Dem Interesse der
Urheberrechts-inhaberr vor Ausbeutung ihrer Werke obne Genehmigung zu fremden kommerziellen
Zweckenn stent das duich die Kunstfreiheit geschützte Interesse anderer Künstler gegenüber, ohne
diee Gefahr von Eingriffen finanzieller oder inhaltlicher Art in einen kiinstlerischen Dialog und
Schaffensprozesss zu vorhandenen Werken tieten zu können.' Cf. von Becker 2000,864-865.
Seee BVerfG, Zeitschrift fur Urheber- und Medienrecht 2000,869. Cf. Metzger 2000,925.
Seee for further examples Guibault 2002, 30-40; Hugenholtz 2002, 253-261. In the realm of the
Anglo-Americann copyright tradition, the decision of die US Supreme Court Harper & Row v.
Nationn Enterprises, 471 U.S. 539 (1985) is of particular importance in this context See for a more
detailedd discussion of this decision subsection 4.5.3.3. It is noteworthy that die described 'Germania
3'-decisionn of die German Constitutional Court is not unlikely to foreshadow a cautious departure
fromm die continental-European dogma that copyright limitations must be interpreted restrictivety.
Seee Metzger 2000, 933; Kroger 2002, 18; Hugenholtz 2002, 251. Cf. in general Bomkamm 1996,
650-652.. See also die decision 'Elektronische Pressespiegel' of die German Federal Court of
Justice,, Gewerblicher Rechtsschutz und Urhebenecht 2002, 965-966. Cf. as to die latter decision
Dreierr 2003,478; Hoeren 2002,1023.
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Inn sum, it can be concluded thatfreedomof expression establishes a firm basis
forr copyright limitations. It ensures that information diversity is not stifled by
excessivee copyright protection. Functionally, the guarantee of freedom of
expressionn complements the idea/expression dichotomy known in copyright law.
Wheneverr recourse to the mere facts presented in a copyrighted work is insufficient,
thee freedom of expression of the speaker can be asserted to allow for the use of a
work'ss expressive core. Typically, this situation arises in the context of news
reportingg and the use of a work for the purpose of quotation, criticism or parody.
2.2.22 THE DISSEMINATION OF INFORMATION

Limitationss which serve the purpose of disseminating information offer members of
societyy the opportunity of receiving the information enshrined in works of the
intellect.. For this reason, they can be understood as exponents of freedom of
expressionn values.151 The traditional set of limitations promoting the spread of
informationn - privileges in favour of libraries and archives - will not be examined
heree in detail.152 Instead, a phenomenon must be brought into focus which suggests
thatt the importance of the public policy objective to disseminate information will
increasee dramatically in the near future. It can hardly be overlooked that the
evolvingg information society gives rise to further challenges in respect of the spread
off information. As information is transformed into the raw material of economic
activityy and the origin of wealth in the information society, access to a broad and
diversee supply of information is of paramount importance for its citizens.153 In
future,, copyright law is not unlikely to be primarily understood as a means to
ensuree the just distribution of information resources. To deprive segments of the
populationn of information would inevitably raise the spectre of a 'digital divide' of
societyy that might have serious social and political consequences.154 Against this
background,, it is not unlikely that the public policy objective to disseminate
informationn will become a central justification for copyright limitations in the
digitall environment.155
AA harbinger of this development already occupies centre stage. In the pre-digital
era,, personal use privileges which exempt the making of private copies could be
defendedd on the grounds that it would be impossible to exert control over the
countlesss number of personal uses anyway. Besides constitutional rights and public
policyy considerations, market failure has accordingly often been deemed an
Thee guarantee of freedom of expression comprises not only the freedom of imparting information
butt also the freedom of seeking and receiving information. Cf. van Dijk/van Hoof 1998, 558. See
thee previous subsection.
Cf.. the overview given by Guibault 2002, 69-77.
Cf.. Lyman 1998,1069; Dreier/Senftleben 2001,117-120.
Cf.. Elkin-Koren 1997, 111-113; Spom 2000, 540-541. Lucas 1998, 183-184, calls into doubt mat
thesee possible developments will necessitate the recalibration of copyright's balance.
See,, however, the critical remarks by Lucas 1998,184.
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additionall basis for limitations and, in particular, for personal use privileges.156 The
markett failure approach permits the introduction of copyright limitations in cases
wheree the market is hindered in its efforts to function as a forum for desired
consensuall transfers of intellectual resources, for example, by prohibitively high
transactionn costs.157 Indeed, one of the reasons for the maintenance of private
copyingg privileges in the pre-digital world, frequently supported by the introduction
off a home taping levy on blank cassettes and recording equipment, can be seen in
thee insuperable difficulty of licensing and controlling the myriad individual uses
whichh are encompassed by the user privilege to make copies for personal use.158
Markett failure, however, has no justificatory substance in an ethical or moral
sense.. As all concepts that are grounded in nothing but certain circumstances which
aree qualified as 'failure', the market failure approach is doomed to fail as soon as
thee abuse can be remedied. Therefore, it is not surprising that technological
measuress which allow the monitoring of the details of individual uses irrespective
off their total number in the digital environment,159 have unveiled the Janus face of
thee market failure rationale. Nowadays, it serves more as a strong argument for
thosee espousing the abridgement of copyright limitations than as a basis for their
fortification.1600 In light of this development, personal use privileges are on the
defensive.. The recourse to market failure principles, however, is anything but
conducivee to recalibrating their scope in the digital environment It would lead
directlyy to their abolition. Hence, if privileges for personal use shall successfully be
shelteredd from erosion, another basis must be found which is capable of filling the
justificatoryy vacuum caused by technical developments.161
Thee public policy objective to disseminate information is suitable for
accomplishingg this task. Undoubtedly, personal use privileges have the potential for
contributingg substantially to die dissemination of information. A limitation
permittingg people to learn of intellectual works by taking autonomous decisions on
whichh kind of information they want to access, can be regarded as a powerful
decentralisedd instrument for spreading information. Unrestrained access to literary
andd artistic productions enables individuals to participate in the intellectual life of
society.. They allow each individual member of society to consult works of the
intellectt in order to accumulate a personal store of information. Hence, personal use
privilegess help to reduce the danger of a 'digital divide' of society.162

Cf.. Guibault 2002,78-87.
Seee Gordon 1982,1614-1615. High transaction costs are seen as the main reason for the appearance
off market failure. Cf. Merges 1997,130-131; Elkin-Koren 1996,291.
Cf.. Kirchhof 1988,27-28; Guibault 2000,140; Lucas 1998,177.
Seee for descriptions Koelman/Helberger 2000,166-169; Wand 2001,10-22; Bechtold 2002,19-145;
Hugenholtz/Guibault/vann Geffen 2003,3-9.
Cf.. BelL 1998,583; Merges 1997,132.
Cf.. Reinbothe 2000,257.
Cf.. EHcin-Koren 1996,265-269.
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Too justify personal use privileges in the digital environment, it is thus advisable
too replace the market failure rationale that has lost its pseudo-justificatory effect
withh the public policy objective to disseminate information. This change does not
onlyy fill the arisen justificatory vacuum but also underlines that personal use
privilegess have a part to play in the appropriate distribution of information
resourcess in the information society. Besides limitations in favour of libraries and
archives,, the public policy objective to disseminate information, thus, also supports
limitationss permitting unauthorised personal uses of copyrighted material.
2.2.33 THE RIGHT TO PRIVACY

Thee fundamental right to privacy prevents copyright holders from exerting their
exclusivee rights in the intimacy of the private circle surrounding each individual.
Viewedd from a historical perspective, the exploitation of a work of the intellect has
alwayss stopped short of intruding into the private sphere. The personal use and
enjoymentt of intellectual works within the private realm escaped the authors'
controll on the condition that there was no profit motive. The impact of private use
onn a work's exploitation has traditionally been negligible.163 In consequence, the
exemptionn of the private sphere is often reflected directly in provisions granting an
exclusiveeright.Therightto perform and recite in public, or to communicate a work
too the public that can be found in articles 11(1), llbis(l), MtertW 14(l)(ii) and
I4bis(l)I4bis(l) BC as well as in article 8 WCT, bear witness to provisions which solely
referr to activities carried out in public.
Inn the context of the reproduction right, the right to privacy can be invoked as a
justificationn for the exemption of private copying.164 As already explained in the
previouss subsection, personal use privileges of this kind are on the defensive in the
digitall environment They will be eroded if the justificatory vacuum resulting from
thee inapplicability of the market failure rationale cannot be filled. Against this
backdrop,, the public policy objective to disseminate information has already been
assertedd in favour of personal use privileges.
Ass the envisioned monitoring techniques are designed so as to allow the precise
recordingg of the particulars of private uses, privacy issues are raised in respect of
personall data portraying the consumption patterns and on-line behaviour of
individuals.1655 The concept of a right to privacy which releases the use and
enjoymentt of intellectual works in the private sphere from the authorisation of the
authorr accordingly gains in importance in the evolving information society just like
theerightto receive information. The defence of personal use privileges, thus, can be

Seee Guibault 2000,131-132.
Seee Hugenholtz 1996,94; Buydens 2001, 444.
Cf.. Bygrave/Koelman 2000, 104-108; Guibault 2002, 54-56; Cohen 2003, 576-588. In the US, it has
beenn proposed to give individuals propertyrightsin their personal data. Cf. Samuelson 2000, 11701173. .
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basedd on two pillars. On the one hand, it can be asserted that limitations of this kind
aree of crucial importance for disseminating information. In this line of reasoning,
theyy can be qualified as a tribute paid to the constitutionally guaranteed freedom of
seekingg and receiving information.16* On the other hand, it can be argued that the
rightt to privacy requires the maintenance of personal use privileges.
2.2.44 THE ENHANCEMENT OF DEMOCRACY

Too complete the discussion of justifications for copyright limitations, an aspect of a
horizontall nature can finally be brought into focus. The democratic paradigm, as
delineatedd by Netanel, constitutes a comprehensive concept for shaping copyright
laww so as to support a democratic civil society. In the context of the present inquiry,
thiss concept is of particular interest because of the importance Netanel attaches to
copyrightt limitations. The background to his espousal of the democracy-enhancing
functionn of copyright is in part formed by the economic approach to copyright that
leanss heavily on neo-classical economic property theory and has already been
describedd in subsection 2.1.2. Neo-classical property theory entails the necessity to
renouncee a flourishing public domain bolstered by a wide array of exempted uses.
Copyrightt limitations, such as fair use, are affected by the dramatic reduction of
transactionn costs in the digital environment instead.167
Reactingg against the neo-classical approach, various scholars have sought to
shelterr long-standing copyright limitations and, in particular, fair use from the
economicc purism underlying the neo-classical market model. The critics strive for
thee redefinition of the market failure rationale by interpolating socially valuable
markett externalities.168 Julie Cohen, for instance, elaborated that
'markett failure, properly understood, encompasses not only cases in which the
partiess fail to transact, or find it too expensive, but also cases in which
consensual,, relatively costless transactions nonetheless fail to produce
particularr outcomes that have been defined to be socially valuable. When
markett institutions fail, use of the public process of lawmaking to reshape
themm is entirely appropriate. Market institutions are in and of human society,
nott afixedaxis around which human society revolves.'I69
Inn this vein, the democratic paradigm developed by Netanel 'makes clear that
whilee copyright may operate in the market, copyright's goals are not of the market
Inn providing a theoretical framework for a strong, but limited copyright, the
democraticc paradigm aims to reinvigorate copyright's role in the "preservation of a

Cff . the previous subsection.
Cf.. Gordon 1982,1615; Bell 1998,583; Meiges 1997,132.
Cf.. Cohen 1998,551-555; Loren 1997,48-56; Netanel 1996,341.
Seee Cohen 1998,555.
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freefree Constitution".*170 Netanel thus envisions strong but not unbridled copyright
protection.. In particular, copyright shall be subjected to state involvement insofar as
necessaryy for fulfilling a democracy-enhancing function. It is seen as 'a limited
proprietaryy entitlement through which the state deliberately and selectively employs
markett institutions to support a democratic civil society'.171 Netanel maintains that
'noo less importantly, by limiting the scope of that proprietary entitlement, copyright
constrainss owner control over expression, seeking to preserve rich possibilities for
criticall exchange and diverse reformulation of existing works'.172
Onn this basis, he elaborates that 'copyright will have to be extended to many
digitall uses' in order to 'provide a robust public subsidy for authors' autonomous
creativee expression'.173 In respect of online browsing and personal downloading, he
takess the view that the extension of copyright should 'depend on a measured
assessmentt of the extent to which such activities, if permitted on a mass scale,
wouldd erode existing copyright markets'.174 Insofar as collective licensing
organisationss are coming to administer private use licences, his democratic
paradigmm would 'prescribe a system of state regulation to ensure that user licence
feess remain within reasonable limits'.175 Transformative uses should 'either qualify
ass a fair use, with the burden on the plaintiff to show market substitution, or be
subjectt to some form of compulsory licence'.176 In sum, Netanel thus seeks to soften
thee outcome of pure economic theory by superimposing a democratic paradigm
servingg as a corrective.177 His democracy-enhancing theory, on its merits, has a
conciliatoryy character. The importance of copyright protection is underlined without
losingg sight of the benefits accruing from certain user privileges. It yields the
importantt insight that not only copyright protection but also an appropriate set of
limitationss contributes substantially to the enhancement of democracy. This aspect
formss an important additional justification for copyright limitations.

2.33 Copyright's Delicate Balance
Afterr discussing the reasons for vesting authors with exclusive rights and devoting
attentionn to justifications supporting die exemption of certain uses, the time is ripe
forr focusing on the field of application of the three-step test - copyright's delicate
balancee itself. At the outset, it is to be noted that the balance between grants and

Seee Netanel 1996,341 (emphases in the original text).
Seee Netanel 1996,347.
Seee Netanel 1996,347.
Seee Netanel 1996,373.
Seee Netanel 1996,375.
Seee Netanel 1996,376.
Seee Netanel 19%, 381.
Seee Netanel 1996, 341: 'The democratic paradigm is hostile neither to economic analysis nor to
neoclassicistt insights regarding the operation of copyright markets.''
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reservationss established in copyright law is anything but etched in stone.178 In
particular,, this is true in the digital environment Digital technology bestows upon
userss of copyrighted material a spectacular improvement of the state of the copying
art.1799 It thereby alters copyright's balance because an improvement of copying
techniquess enhances the possibilities of taking advantage of exempted uses. Private
copyingg may serve as an example. While analogue innovations like home taping
andd sound recordings could be cushioned through the payment of equitable
remuneration,1800 the further improvement of reproduction techniques in the digital
environmentt is often perceived as a threat carrying the potential to erode the
authors'' right of reproduction altogether.181 The response to developments of this
kindd in favour of the users of intellectual resources is die application of
technologicall measures allowing right holders to monitor the particulars of
individuall uses irrespective of their total number.182 In combination with contractual
agreements,, such as shrink-wrap or click-wrap contracts, this reaction once again
shakess the copyright balance, this time in favour of the authors.183
Therefore,, the copyright balance can be characterised as shifting. It is embedded
inn a complex matrix established by copyright, contract and technical
developments.1844 Among the elements of this triad, copyright law plays a decisive
role.. It reflects the delicate balance shaped by the legislator in accordance with his
assessmentt of the opposite interests of authors and users.185 The remaining
elements,, contract and technological advances, however, have the potential to
disfiguree the initial balance beyond recognition. Against this backdrop, the specific
meritt of die abstract regulatory framework laid down in the three-step test comes to
diee fore. In times of upheavals within the copyright system, it provides a set of rules
whichh is not affected by shifts within the matrix due to its abstract nature and
allowss therefore die recalibration of copyright's balance.186 Viewed from diis
perspective,, the tiiree-step test is of paramount importance in the digital
environment. .
However,, die test can hardly be put to good use if no guidelines can be given as
too where die line between grants and reservations of copyright should be drawn.
Thee central question witii regard to copyright's shifting balance dierefore concerns
itss correct adjustment. The position between excessive autiiors' rights protection on

Cf.. Nirnnier/Brown/Frischling 1999,44; Hardy 1995,1-3.
Seee Gass 1999, 815-816; Herrigel 1998,254; Hardy 1995,3.
Cf.. Kiichhof 1988,41-42; Kriiger-Nieland 1985,185-189.
Cf.. Elkro-Koren 1996,285-286; Dreier 1997,141-142 and 165; Lucas 1998,166-168.
Cf.. Claik 1996,139-145; Koelman 2000,272.
Cf.. Dreier/Senftleben 2001, 84-120; Hugenholtz 2000a, 77-90.
Seee Hardy 1995,1-3; Nimmer/Browii/Frischling 1999,44; Wadle 1987,203.
Thiss assessment, however, often bears little resemblance to a rational process in which the interests
att stake are balanced objectively due to the influence of strong interest groups. See for a more
appropriatee but idealistic conception Wlese 2002,394-395.
Cf.. Senftleben 2003,12-13.
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thee one hand and piracy in the guise of user privileges on the other must necessarily
bee determined which reflects a proportionate balance between grants and
reservationss and, thus, can serve as a reference point for the application of the threestepp test. So far, rationales of copyright protection and several justifications for
limitationss have been discussed. Surveying only the few fragments extracted from
thee much more complex debate here, however, one is already left to wonder
whetherr a clear response to the question of where to draw the line between grants
andd reservations of copyright can ever be expected. Depending on which argument
inn favour or against copyright protection is emphasised, the grant of excessive,
strong,, moderate and minimal protection alike comes within reach. In the following
itt will therefore be attempted to circumscribe the necessary reference position for
thee application of the three-step test by introducing the notion of intergenerational
equity.. It sheds a different light on copyright's delicate balance and points a sure
routee through the thicket of arguments. To develop this additional line of reasoning,
Locke'ss elaboration of a natural right to property in his Second Treatise on
Governmentt is to be revisited.
Ass already elaborated earlier, Locke envisions an unrestricted supply of
resourcess in a world of abundance and individuals enjoying the freedom to use that
earth'ss plenty. In this world, so runs Locke's axiom, whenever one mixes his effort
withh the raw material to be found, he acquires a propertyrightexcluding therightof
others.1877 As also pointed out above, a certain degree of correspondence with
Locke'ss world of abundance can hardly be denied within the realm of copyright.
Laterr authors are free to ground their own creative activities in the creations of thenpredecessorss without diminishing the intellectual world's supply of ideas and
individuall expression because of the 'public good' character of the encompassed
works.1888 However, the line between the world of copyright and Locke's world of
abundancee is often drawn too rashly. Guibault, for instance, tersely concludes:
'Althoughh Locke was referring to physical property, his theory undeniably applies
too intellectual property.'189 By hastening to stress the approximation of the world of
intellectuall works to the one imagined by Locke, however, certain deviations from
thee shining theoretical example which are of particular interest in the context of
copyright'ss balance inevitably escape one's notice. It is thus advisable to ask the
questionn to which extent the copyright universe of ideas and individual expression
reallyy resembles the world in which Locke placed his labour theory.
Att first, it is to be noted that, necessarily, a public domain must be interpolated
thatt calls the immeasurable supply of accessible works into existence in order to
justifyy the characterisation of the world of intellectual works as close to the notion

Seee Locke 1698, book II chapter 5 § 27.
Cf.. Weinreb 1998,1224; Fisher 1988, 1700.
Seee Guibault 2002, 9.
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off a world of abundance.190 Would all former creators hide the fruit of their labour
fromm others who wish to use and enjoy it, the comparison would inevitably be
doomedd to fail.191 No literary or artistic work would ever leave the private sphere
andd contribute to die common store of ideas and expression. If authors decide to
makee their intellectual works available to the public, however, the problem is not
solvedd automatically. By contrast, the copyright protection conferred on the authors
constitutess a further obstacle hindering the comparison of die world of ideas and
individuall expression with Locke's world of abundance. Undoubtedly, Locke's
labourerr does not need to pay before turning to die task of acquiring property.
Therefore,, a social element in die shape of certain rules that regulate access to and
usee of literary and artistic works has to enter the equation.192
Hence,, it can be concluded mat it is particularly due to die restrictions imposed
onn copyright that the realm of literary and artistic productions resembles a world of
abundance.. The idea/expression dichotomy frees die myriad of ideas underlying
copyrightedd works from die control of die authors. The fact that copyright
protectionn expires after a certain period oftimesecures moreover mat die individual
expressionn embodied in a work of die intellect becomes a part of die public domain
ass well. During die limited period for which protection is granted, exemptions from
audiors'' rights, finally, ensure mat not only 'antiquated' works contribute to die
intellectuall world of abundance but also, to a certain extent, new and fresh material.
Thee comparison of copyright with die world of Locke's labour theory rests
dtereforee primarily ontiueepillars: die idea/expression dichotomy, die expiration of
protectionn and copyright limitations. The inevitable introduction oftiieseelements,
whichh are deviations from die tiieoretical example given by Locke,193 is of
paramountt importance with regard to a further proviso of Locke:
'Labourr being die unquestionable Property of die Labourer, no Man but he
cann have arightto what that is once joyned to, at least where diere is enough
andand as good left in common for otiiers.'194
Obviously,, Locke did not intend to encourage die plundering of his world of
abundance.. The naturalrightto property can only be acquired on die condition mat
otiierr labourers will find a world of abundance as well. In die world of intellectual
works,, an author can easily fulfil die task of leaving 'enough and as good' in
commonn witii respect totiioseparts of his work that are based on material to which
IDD this context, the public domain is understood to comprise not only works that are not or no longer
protectedd by copyright law, but also the range of privileged uses that are exempted from the authors'
controll by copyright limitations.
Cf.. Gordon 1993,1556-1557.
Cf.. Gordon 1993,1557-1558.
Restrictions,, such as the idea/expression dichotomy, the expiration of protection after a certain
periodd of time and a set of limitations, are not imposed on the property which Locke's labourer
acquiress in the envisioned world of abundance.
Secc Lockee 1698, book U chapter 5 § 27 (emphasis added). Cf. Gordon 1993,1562-1564.
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thee aforementioned three elements grant access. The common stock of ideas is left
untouchedd due to the idea/expression dichotomy of copyright law. The works of
formerr authors which are no longer protected or have been used by virtue of
copyrightt limitations share the 'public good' nature of all intellectual production
andd thus cannot be exhausted,195 The obligation to leave 'enough and as good' in
common,, however, becomes crucial in respect of the author's own work.
Obviously,, an essential feature of the world of ideas and individual expression is
thee fact that fresh ideas and new forms of expression constantly strengthen the
alreadyy existing stock of intellectual creations. It is not advisable to exclude the
publicc domain established by the idea/expression dichotomy, the expiration of
protectionn and copyright limitations from this process of constant renewal.
Omerwise,, the intellectual world of abundance would gradually become
impoverishedd and outdated. An antiquated monolith of fascinating ideas and
expressionn of ancient times, however, bears little resemblance to the intellectual
worldd of abundance upon which contemporary authors build their creations. A
composer,, for instance, may freely use the ideas and individual expression of Bach,
Beethovenn and Brahms instead of confining himself to Gregorian chant, Perotin and
Dufay.. He may even, to a certain extent, use the individual expression of his
colleaguess even though their creations still enjoy copyright protection.
Therefore,, contemporary authors, just like their predecessors, have to acquiesce
inn the subjection of their creations to the idea/expression dichotomy, the expiration
off protection and copyright limitations if they want to leave 'enough and as good'
inn common for later authors. It is only then that they can fulfil the condition put
forwardd by Locke and acquire a natural right to intellectual property. Locke's
provisoo that no man but the labourer 'can have a right to what that is once joyned
to,, at least where there is enough and as good left in common for others'196 thus
introducess considerations of intergenerational equity into the field of copyright law:
laterr creators ought to be as free to draw on the full panoply of incessantly renewed
intellectuall resources as their predecessors were.197 The author is obliged to allow
subsequentt creators to use and enjoy the fruit of his labour in the same way as he
wass permitted to access already existing works. The moment the work of an author
enterss the cultural landscape, for instance through its publication, it must therefore
bee subjected to die effervescent process of renewal inhering in the world of ideas
andd expression. This has the corollary that it becomes an independent factor
influencingg the cultural and intellectual perception of its age which increasingly
evaporatess in the process of its communication until the time of protection finally
expires. .

Cf.. Weinreb 1998,1224.
Seee Locke 1698, book II chapter 5 § 27 (emphasis added).
Cf.. Gordon 1993, 1557-1558.
Cf.. Kreüe 1993,257-258; Kiichhof 1988,34-35.
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Locke'ss labour theory thus leads to quite a specific balance between grants and
reservationss of copyright law. The notion of intergenerational equity necessitates an
appropriatee balance with regard to those individuals who take part in die process of
creation,, rather than a balance between authors and all kinds of users for the sake of
society'ss benefit199 The focus on intergenerational equity among authors gives rise
too the question to which extent certain limits set to copyright are necessary for
leavingg 'enough and as good' in common for later authors, so that Locke's
conditionn for acquiring a natural right to property is fulfilled.
Inn the context of die three-step test, this question must be raised in respect of
copyrightt limitations. Exemptions from authors' rights must be viewed through die
prismm of intergenerational equity. This perspective first of all yields the insight that
limitationss which exempt transformative200 uses rank above all otiier limitations.201
Undoubtedly,, die interest of the later author in using me material of his
predecessorss is die strongest, if he depends on the use of such material for creating
aa new work. Furthermore, it appears safe to assume that all generations of authors
havee shared this strong interest in die possibility of freely using copyrighted
materiall insofar as necessary for freely expressing themselves. References and
allusionss to already existing literary and artistic works are a feature of works of die
intellectt which runs all the way through die different epochs of intellectual creation.
Thee notion of intergenerational equity underlines die paramount importance of
exemptingg transformative uses of copyrighted material. The constitutional
guaranteee of freedom of expression forms die background to tins finding.202 The
mostt important copyright limitations aretiierefbretiiosewhich permit quotations
andd exempt die use of copyrighted material for transformative purposes such as
caricature,, parody and pastiche.
Besidess die exemption of transformative uses, limitations are central which
affordd autiiors die opportunity of consulting works of die intellect while creating a
work.. Authors have always built upon die achievements of meir predecessors. The
possibilityy of consulting a wide variety of works serves as a source of inspiration
Thiss aspect is also emphasised in the course of an economic analysis of copyright law by
Landes/Posnerr 1989, 332-333.
Thee notion of transformative use is understood here in the same sense it is used in the context of the
USS fair use doctrine. Cf. Leval 1990, 1111: The use must be productive and must employ the
quotedd matter in a different manner or for a different purpose from the original. A quotation of
copyrightedd material that merely repackages or republishes die original is unlikely to pass the test;
[...]] If, on the other hand, die secondary use adds value to die original - if die quoted matter is used
ass raw material, transformed in die creation of new information, new aesthetics, new insights and
understandingss - Üüs is die very type of activity Uiat die fair use doctrine intends to protect for die
enrichmentt of society.' See also die US Supreme Court decision Campbell v. Acuff-Rose, 510 US
569,, A: 'The central purpose of this investigation is to see [...] whether die new work merely
supersedess die objects of die original creation [...] or instead adds something new, widi a further
purposee or different character, altering die first wim new expression, meaning, or message; it asks,
inn odier words, wbedier and to what extent die new work is "transformative''.'
Cf.. Gordon 1993,1568-1570.
Seee subsection 2.2.1 above.
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andd basis for realising one's own expressive potential. It is an indispensable
prerequisitee for the creation of intellectual works. Like former generations,
contemporaryy authors should be free to learn from already existing works. The
postulatee of intergenerational equity also shows the particular importance of
limitationss which exempt the personal use of copyrighted material for the purpose
off private study.
Moreover,, the aspect of intergenerational equity can be made visible with regard
too limitations which serve the dissemination of information or educational purposes.
Arguably,, opportunities to learn of intellectual creations may induce people to
spendd time and effort on the creation of a literary or artistic work themselves. The
decisionn to become an author will often result from the chance to study existing
workss of the intellect in educational institutions or libraries. In general, it can be
positedd that access to intellectual productions is central to the discovery and
developmentt of one's own creative potential. Personal use privileges which are not,
likee the aforementioned category, directly linked with the creation of a new work
butt generally permit to explore die cultural landscape play therefore a decisive role
ass well. The bond of intergenerational equity requires that authors permit the
unauthorisedd use of their works for the purpose of disseminating information and
forr educational ends because they themselves may have been prompted to create
workss by learning of already existing intellectual creations in this way.
Considerationss of intergenerational equity, therefore, also support limitations in
favourr of educational institutions, libraries and archives and the exemption of the
usee of copyrighted material for personal use. This conclusion is of particular interest
becausee it shows that the maxim of intergenerational equity does not only demand
thee exemption of uses which are directly related to the creation of a new work but
alsoo encompasses limitations privileging uses which are of a purely consumptive
naturee at the moment they take place. Later, some of these uses may turn out to
havee induced certain beneficiaries to create works themselves. For this reason, it is
justifiedd to consider their exemption necessary for securing intergenerational equity.
Theyy are an anticipated tribute paid to future authors.
Thee last group of limitations concerns uses, the exemption of which is not
necessitatedd by considerations of intergenerational equity. The unauthorised use of
copyrightedd material for administrative purposes, for instance, can hardly be
justifiedd on the grounds that it is necessary for ensuring intergenerational equity.
However,, this need not lead to the conclusion that the limitation is impermissible. It
simplyy means that it does not rank among those user privileges which are of
particularr importance for leaving 'enough and as good' in common for other
authors.. It does not belong to the core of limitations which are cornerstones of the
edificee erected by copyright law. Other justifications may nevertheless make its
existencee plausible.
Finally,, it is to be noted that the view that considerations of intergenerational
equityy provide guidance for the adjustment of copyright's balance has an interesting
corollaryy as regards the position of authors and users in copyright law. Obviously, it
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iss misleading to allege a conflict between these groups.203 Admittedly, copyright's
balancee has two sides: the side of authors and the side of users. The concept of
intergenerationall equity, however, shows that these two/poles', in reality, are the
twoo sides of the same coin. Among the users of today are the authors of tomorrow.
Onn both sides of copyright's balance, authors are to be found - authors who insist
onn copyright protection but who also quote, consult copyrighted material while
creatingg a work and have potentially been induced to become authors because they
hadd free access to literary and artistic works in libraries or learned thereof in
educationall institutions.204 The possibility to make unauthorised use of a work, for
instance,, for the purpose of private study, is therefore an author'srightjust like the
rightright to control die use and enjoyment of a work by virtue of exclusive rights.
Referringg to copyright as the law of authors,rightlyunderstood, is thus a reference
too authors as creators and users of intellectual works alike. Hence, copyright
limitationss on the users' side of copyright's balance which secure intergenerational
equityy must be qualified as arightof authors just like the exclusive rights conferred
onn me same authors on the 'other' side of die balance.205

203 3

Cf.. Macmillan 1999, § 42.
Ass Ginsburg 1997,20, rightly pointed out, 'copyright is a law about creativity; it is not, and should
nott become, merely a law for die facilitation of consumption'. It is therefore always to be borne in
mind,, when declaring the opportunity to mak» certain unauthorised uses a right of authors, that the
underlyingg consideration is one of intergenerational equity among authors and not an end in itself.
205 5Whetherr dtis right of airthors can be qualified as a subjective right or an objective privilege is a
dogmaticc questiontfiatdeserves further consideration. Cf. Guibault 2002,90-110.
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