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Chapterr 3
Thee Contextual Background to the Three-Step
Test t
Thee three-step test can be found in several provisions of international copyright law.
Att the 1967 Stockholm Conference for the revision of the Berne Convention, the
testt was introduced to pave the way for the formal acknowledgement of the general
rightright of reproduction. In 1994, it reappeared in the TRIPs Agreement The 19%
WIPOO 'Internet' Treaties206 comprise the three-step test as well. Not surprisingly, its
ambitt of operation is no longer confined to the right of reproduction. Nowadays, it
cann be perceived as a clause generally preventing all kinds of copyright limitations
fromm encroaching on the rights of authors. In view of this development, it appears
necessaryy to consider the different connotations the three-step test has received due
too the appearance in different areas of international copyright law before embarking
onn its interpretation in the ensuing chapter 4. Subsequently, the background to its
incorporationn into the Berne Convention (3.1), the TRIPs Agreement (3.2) and the
WIPOO 'Internet' Treaties (3.3) will accordingly be examined in some detail.

3.11 The Berne Convention
Thee Berne Convention for the Protection of Literary and Artistic Works imposes
thee obligation on each contracting state to meet a certain standard of protection in
orderr to strengthen the position of the authors of protected works through the
establishmentt of a union with a shared set of rules. To achieve this objective, the
memberr countries are not expected to adopt uniform, general laws which apply to
foreignerss and nationals alike. On the contrary, the Berne Convention is based on
thee principle of national treatment and ensures authors merely a minimum standard
off protection by recognising a number of minimum rights. This system has a
privilegingg effect in favour of foreign authors if national legislation falls short of
thee minimum standard set out in the Convention. In this case, the guarantee of
minimumm rights gives authors a stronger position than the principle of national
treatment.2077 Considering the steady increase in measures on which general
agreementt has been reached in this framework, the Berne Convention can be
characterisedd as a limited kind of international copyright codification.208
Thee WIPO Copyright Treaty (WCT) and the WIPO Performances and Phonograms Treaty (WPPT).
Seee Drexl 1990,109. Cf. Ficsor 1996, 80, who speaks of a 'delicate balance' between the minimum
levell of protection and the principle of national treatment
Seee Ricketson 1987,41.
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Too ensure a progressive improvement of the system of the Berne Union, periodic
revisionn conferences have occurred for the most part at roughly 20-year intervals
sincee die adoption of the convention in 1886.209 In die course of these conferences,
amendmentss aiming at die introduction of new minimum rights have proven to be
challengess for die member countries. Objections to die broadening of die set of
exclusivee rights evolved, in particular, fromtiieirreluctance to abandon exemptions
whichh were already imposed on die right in question in domestic legislation. Thus,
itt proved difficult to find a formula capable of covering the diversity of limitations
whichh die countries of die Union sought to maintain. At die 1967 Stockholm
Revisionn Conference, die outlined problem came to die fore in connection with die
formall acknowledgement of the right of reproduction. It was finally solved through
diee introduction of the tiiree-step test which is supposed to show sufficient
deferencee to the interest of die member states to carry on their various limitations
concerningg dierightof reproduction. Anotiier solution had been found in respect of
publicc performance rights at the 1948 Brussels Conference. Similar to die situation
inn 1967, die drafters of die Brussels Act had to face a large number of provisions in
nationall laws permitting die unauthorised public performance of works under
certainn conditions. At die Conference, preference was given to an express mention
off die possibility to make 'minor reservations'210 in die general report instead of
insertingg a clause allowing die countries of die Union to retain existing exemptions
inn me text of die Berne Convention.
Forr two reasons, die examination of tiiese so-called 'minor reservations'
precedess die inquiry into die particular circumstances surrounding die incorporation
off die three-step test into die Berne Convention in die course of die 1967 Stockholm
Conference.. On die one hand, die discussion concerning minor reservations served
diee purpose of finding a solution in a situation comparable to die one existing in
1967,, when the three-step test was introduced. The deliberations of die member
countriess made at die 1948 Brussels Conference form a useful background to die
analysiss of die Stockholm Conference. On die otiier hand, it can be shown by
drawingg a line between die minor reservations doctrine and dietiiree-steptest that a
commonn understanding exists between die countries of die Union witii regard to die
permissibilityy of copyright exemptions. The tiiree-step test reflects tins general
understanding,, eventfioughits application is limited to die right of reproduction.
Viewedd from tiiis perspective, the development of die test in die direction of a
clausee which controls all kinds of copyright limitations becomes understandable.

Inn 1896,1908,1928,1948,1967 and 1971. Furthermore, one minor addition was made in 1914. The
Bernee Convention provides for these periodic revisions. See article 17 of die 1886 Act and article 27
off the 1971 Paris text
Thiss terminology has been criticised as misleading, because the 'minor reservations doctrine' does
nott constitute reservations within the meaning of Articles 19-23 of Section 2 of the Vienna
Convention.. Cf. WTO Panel - Copyright 2000, § 6.49. Nevertheless, the terminology is used here
becausee not only the general report of the Brussels Conference but also following conferences
referredd to relevant implied restriction as 'minor reservations'.
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Inn the ensuing subsection 3.1.1, the so-called 'minor reservations doctrine' will
accordinglyy be brought into focus before subsequently turning, in subsection 3.1.2,
too the drafting history of article 9(2) BC and, thus, to the introduction of the threestepp test into international copyright law. To further elucidate the circumstances of
thee introduction of the three-step test, the description of the deliberations at the
19677 Stockholm Conference will be supplemented by a survey of limitations that
couldd be found at the time of the Stockholm Conference in domestic legislation.
Thiss survey of national limitations will be conducted in subsection 3.1.3. Some
concludingg remarks will be made in subsection 3.1.4.
3.1.11

THE 'MINOR RESERVATIONS DOCTRINE' AS A PRECURSOR

Althoughh exclusive public performing rights were reserved to the authors in almost
alll national laws throughout the Berne Union,211 they did not belong to the circle of
exclusivee rights guaranteed by the Berne Convention prior to the 1948 Brussels
Act 2122 The member countries apparently feared that their formal acknowledgement
jurejure conventionis could hinder them from imposing certain restrictions which they
regardedd as indispensable.213 In fact, most national laws permitted the unauthorised
publicc performance of works, for instance, in the course of religious worship,
concertss given by military bands, charitable performances or public concerts
organisedd on the occasion of particular festivals.214 Nevertheless, the drafters of the
Brusselss Act argued for the introduction of exclusive public performing rights and
presentedd a corresponding amendment to article 11 of the Convention.215 Therefore,
theyy had to reconcile their proposal with the interest of the member countries to
maintainn their limitations. To achieve this goal, all permissible limitations could not
bee listed exhaustively because they were considered to be too varied. The insertion
off a general provision, allowing the countries of the Union to continue their current
systemm of limitations, was impossible as well. It was feared that a general provision
wouldd 'positively incite' those countries which had not by this time recognised such
exemptionss to incorporate them in their laws.216
Inn the course of the Conference, the sub-committee on articles 11 and liter
managedd to reach an agreement on the introduction of exclusive public performance
rightsrights on condition that the legitimacy of exemptions which are limited to clearly
definedd cases would be pointed out in the general report.217 Therefore, Marcel
Plaisant,, the rapporteur general, was entrusted to make 'an express mention of the

211 1

Seee Documents 1948,253.
Theree was only a national treatment obligation. See Documents 1948, 252.
3
Cf.Ricketsonn 1987,533.
4
Seee Documents 1948,255 and Ricketson 1987,533.
5
Seee Documents 1948,253-255. See furthermore the proposed text, Documents 1948, 257.
6
Seee Documents 1948,255 and Ricketson 1987,533.
7
Thee proposal of die sub-committee, Documents 1948, 128, speaks of 'cas nettement determines'.
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possibilityy available to national legislation to make what are commonly called
minorr reservations'.218 He further stated:
'Thee Delegates of Norway, Sweden, Denmark and Finland, the Delegate of
Switzerlandd and the Delegate of Hungary, have all mentioned these limited
exemptionss allowed for religious ceremonies, military bands and the needs of
childd and adult education. These exceptional measures apply to articles llbis,
liter,, 13 and 14. You will understand that these references are just lightly
pencilledd in here, in order to avoid damaging the principle of the right/219
Thee establishment of this implied exemption in respect of performing, recitation,
broadcasting,, recording and cinematographic rights was consolidated in the course
off following conferences under the auspices of WIPO.220 On the proposal of the
Swedishh delegate, speaking on behalf of the Nordic countries, a sentence to this
effectt was included in the general report of the 1967 Stockholm Conference.221
Furthermore,, the 1996 WIPO Diplomatic Conference on Certain Copyright and
Neighbouringg Rights Questions touched upon the upholding of the minor
reservationss doctrine.222 In this context, the Australian delegate sought to safeguard
thee possibility of providing for minor reservations in national laws.223
Thee considerations of the sub-committee on articles 11 and 1 Iter finally leading
too the express mention of the possibility to provide for 'minor reservations', can be
connectedd with certain elements of the later three-step test. The intention to allow
memberr countries the possibility to limit public performingrightsin 'certain special
cases'' is given direct expression in the amendments of Austria, Germany and
Poland.2244 The proposal of the Nordic countries lists certain occasions on which a
limitationn should be perceived as permissible. In addition, it insists upon the
absencee of any aim of profit,225 thereby calling to mind the second criterion of the
laterr three-step test which forbids a conflict with a work's normal exploitation. Both
aspectss are reflected in a final remark of the sub-committee, which underlines,
'thatt the limitations should have a restricted character and that, in particular, it
didd not suffice that the performance, representation or recitation was "without
thee aim of profit" for it to escape the exclusive right of the author'.226
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Forr the original French text, see the general report by Piaisant, Documents 1948, 100. The
translationn has been takenfromthat prepared by WIPO 1986,181.
9
Seee the general report by Piaisant, Documents 1948,100.
0
However,, see the critical comments made by Bierman 2002, 216-219.
1
Seee Minutes of Main Committee I, Records 1967, 837 (924); General Report, ibid, 1166.
2
Seee WIPO Document CRNR/DC/4, §§ 6.01,12.06 and 12.07.
3
Seee WIPO Document CRNR/DC/102,13 (§ 93) and 75 (§ 510).
4
Seee Documents 1948, 260-261.
5
Seee Documents 1948, 258.
6
Seee Documents 1948, 264: 'Les limitations avaient un caractere restreint et qu'en particulier, il ne
suffisaitt pas que 1'execution, la representation ou la recitation fussent "sans but de lucre" pour
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Thee objective to permit only exemptions of a restricted nature lies accordingly at
thee core of the 'minor reservations doctrine'. The claim for the preclusion of any
profitt motive, however, is not expressly mentioned in Plaisant's report227 The final
'minorr reservations doctrine' first and foremost rests on the de minimis principle.228
Otherr considerations, like the necessity of a non-commercial character, form the
contextt in which this basic notion is embedded.229 Both the 'minor reservations
doctrine'' and the three-step test evolved from comparable situations. They are
derivedd from similar reflections on the possible shape of copyright limitations.230
Whyy the drafters of the 1967 Stockholm Act preferred the incorporation of the
three-stepp test into the text of the Berne Convention rather than the establishment of
anotherr implied limitation, will be discussed in the following subsection.
3.1.22

THE INTRODUCTION OF THE TEST AT THE 1967 STOCKHOLM CONFERENCE

Thee preparatory work for the 1967 Stockholm Revision Conference was based on
diee conception that die intended perfection of the system of the Union should be
pursued,, among other objectives, through the enlargement of the protection granted
too authors by the creation of new rights or by the extension of rights which were
alreadyy recognised.231 In accordance with this approach, the establishment of the
rightright of reproduction jure conventionis was regarded as one of the most important
taskss of the Conference. Its accomplishment should redress the anomaly that the
Conventionn showed insufficient deference to reproduction rights while these held a
fundamentall position in national legislation.232 The feasibility of the plan to attain
thee formal recognition of a general right of reproduction, however, depended on
whetherr or not the Conference would succeed in finding a satisfactory formula for
permissiblee limitations.233

qu'elless échappassent au droit exclusif de 1'auteur'. The English translation has been taken from
Ricketsonn 1987,534.
Thee examples given in the report, however, point in the direction of non-commercial uses. See
Documentss 1948, 100.
Cf.. Ricketson 1987,536.
WIPOO described the concept of the 'minor reservations doctrine' as being close to the notion of 'fair
use'use' or 'fair dealing'. See the note prepared by die International Bureau of WIPO for the
Negotiatingg Group on Trade-Related Aspects of Intellectual Property Rights, GATT Doc.
MTN.GNG/NG11// W/24/Rev. 1,22.
Inn the context of die three-step test, a Committee of Governmental Experts took the view that 'die
mainn difficulty was to find a formula which would allow of exceptions, bearing in mind the
exceptionss already existing in many domestic laws'. See the preparatory documents for the 1967
Stockholmm Revision Conference, Records 1967, Doc. S/l, 113.
Thiss conception was based on article 24(1) of the Brussels Act Cf. Doc. S/l, Records 1967, 80.
Itt can be argued, diat the right of reproduction, prior to die 1967 Stockholm Act, was implicidy
recognisedd in die Convention. Cf. Fabiani 1964, 286; Ulmer 1969, 16. This point of view was
discussedd by die 1965 Committee of Governmental Experts. Cf. Doc. S/l, Records 1967, 81 and
111-112.. Furthermore, see Ricketson 1987,375.
Thiss is clearly stated in the Doc. S/l, Records 1967,113.
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Inn practice, the restrictions on reproductionrightsvaried considerably throughout
thee Berne Union. The study group composed of representatives of the Swedish
Governmentt and BIRPI which undertook the preparatory work for the Stockholm
Conferencee noted that 'domestic laws already contained a series of exceptions in
favourr of various public and cultural interests and that it would be vain to suppose
thatt countries would be ready at this stage to abolish these exceptions to any
appreciablee extent'.234 The study group's survey of already existing limitations on
thee reproductionrightshowed that die most frequent limitations related to
(1)) public speeches;
(2)) quotations;
(3)) school books and chrestomathies;
(4)) newspaper articles;
(5)) reporting current events;
(6)) ephemeral recordings;
(7)) private use;
(8)) reproduction by photocopying in libraries;
(9)) reproduction in special characters for the use of the blind;
(10)) sound recordings of literary works for the use of the blind;
(11)) texts of songs;
(12)) sculptures on permanent display in public places;
(13)) artistic works used as a background infilmsand television programmes;
(14)) reproduction in die interests of public safety.235
AA significant difference to the situation surrounding public performing rights in
1948,, when the 'minor reservations doctrine' was expressly mentioned in the
generall report of the Brussels Conference, can be seen in the diversity of limitations
alreadyy known in national legislation. In contrast to the restrictions which were
imposedd on public performing rights prior to the 1948 Brussels Act, die limitations
onn the right of reproduction did not form a homogeneous group in respect of a
sharedd de minimis nature. Thus, it was not sufficient to rely on express mention of
thee possibility to exempt certain uses from die exclusiverightof reproduction in die
generall report. On die contrary, it was necessary to devise a provision which would
accomplishh two opposite tasks. On die one hand, it had to safeguard die envisioned
generall right of reproduction against die corrosive effect of potentially widerangingg national limitations. On the odier hand, it should not encroach upon die
marginn of freedom which die member countries regarded as indispensable to satisfy
importantt social or cultural needs.236 To achieve this dualistic goal, die study group
presentedd a preliminary draft in its 1964 Report It rests on considerations which
weree also crucial in connection witii die 'minor reservations doctrine':
Seee Doc. S/l, Records 1967,111-112.
Seee Doc. S/l, Records 1967, 112, footnote 1. That the enumerated limitations 1 to 6 proved to be
widespreadd is not surprising. The earlier 1948 Brussels Act provided for these limitations. See
articless This, 9(2), 10, lObis, 1 IbisQ) IbisQ) of die Brussels Act of the Berne Convention.
Seee Doc. S/l, Records 1967,113; Ricketson 1987,479.
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'However,, it shall be a matter for legislation in the countries of the Union,
havingg regard to the provisions of this Convention, to limit the recognition
andd the exercising of that right, for specified purposes and on the condition
thatt these purposes should not enter into economic competition with these
works.*237 7
Accordingg to the explanatory remarks made by the study group, the draft
underliness that limitations must serve clearly specified purposes. The group
emphasisess that limitations for no specified purposes must be perceived as
impermissible.2388 This principle is given expression by directly referring to
'specifiedd purposes' in the text of the draft provision - a formulation which already
foreshadowss the restriction of limitations to 'certain special cases' in the final threestepp test As examples of clearly specified purposes, the study group mentioned
'privatee use, the composer's need for texts and the interests of die blind'.239
Moreover,, the draft provision reflects the concern that limitations could divest
authorss of the possibility to derive economic profit from their works. It is stated that
limitationss should not compete economically with the exploitation of copyrighted
works.. As regards this principle, the study group stressed that 'all forms of
exploitingg a work, which have, or are likely to acquire, considerable economic or
practicall importance, must be reserved to the authors'.240 The prohibition of a
conflictt with a work's normal exploitation in the later three-step test, thus, is also
discerniblee in the first draft.
Althoughh the proposal of the study group comprises mere abstract criteria which
nationall limitations must fulfil to be deemed permissible, the elements of the draft
cann be understood to be gathered from existing limitations. The restriction of
limitationss to specified purposes and the prohibition of economic competition with
diee work appear as basic principles which can be distilled from already existing
limitations.. Although the abstract criteria are thus somehow related to the
limitationss for which the study group sought to make allowance, the function of the
constructionn as a whole is not comparable to a restrictive list of permissible
limitations.. Such a closed enumeration would have been another solution to die
delineatedd problem of safeguarding the right of reproduction while leaving
sufficientt freedom to national legislation. The study group, however, rejected this
solution.. It was feared tiiat die indication of all permissible limitations in die
Conventionn would encourage national legislators to transpose die whole list into
tiieirtiieir national laws and abolish die right of remuneration which was granted to the
authorss by some countries.241 Nevertheless, die idea of a list that mentions at least
mee most important restrictions had some influence on the further development
Seee Doc. S/l,
Seee Doc. S/l,
Seee Doc. S/l,
Seee Doc. S/l,
Seee Doc. S/l,

Records
Records
Records
Records
Records

1967,112.
1967,112.
1967,112.
1967,112.
1967,112, footnote 2 .
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Thee 1965 Committee of Governmental Experts found favour with the proposal of
thee study group to acknowledge jure conventionis the right of reproduction. The
approachh taken in respect of permissible exemptions, however, gave rise to the
remarkk that the proposal could imperil the author's legitimate interests. Hence, a
workingg group was appointed which added, apart from this aspect, examples of
specificc limitations and therefore departed from the initial conception of a pure
abstractt description of criteria.242 Finally, the Committee gave its approval to the
followingg draft for a separate paragraph of article 9 BC:
i tt shall be a matter for legislation in the countries of the Union to permit the
reproductionn of such works
(a)) for private use;
(b)) for judicial or administrative purposes;
(c)) in certain particular cases where the reproduction is not contrary to the
legitimatee interests of the author and does not conflict with a normal
exploitationn of the work.'243
Att the Conference, the criteria provided for under (a) and (b) could not survive
thee more thorough scrutiny of the members of the Union. Countries which pursued
thee development of a more restrictive formula than the proposed one sought for the
mostt part either to delineate their scope more precisely or to delete them
completely.2444 Italy suggested, for instance, that the term 'private use' be replaced
withh 'personal use', while France preferred the formulation 'for individual or family
use'' to inhibit corporate bodies from claiming that their copying served private
purposes.2455 In respect of the exemption provided for under (b), the Netherlands
proposedd the wording 'for strictly judicial or administrative purposes'.246
Eventually,, the United Kingdom spoke up for the abolition of paragraphs (a) and
(b)) altogether to avert the possible harm to authors and publishers that could flow
fromm mention of 'private use' and 'administrative purposes'. The UK amendment
favourss a single general clause which is based on the abstract criteria set out in
paragraphh (c) and, accordingly, permits the reproduction 'in certain special cases
wheree the reproduction does not unreasonably prejudice the legitimate interests of
thee author and does not conflict with a normal exploitation of the work'.247

Seee Doc. S/l, Records 1967,112-113.
Seee Doc. S/l, Records 1967,113.
Cf.. die observation of Denmark, Doc. S/l 3, Records 1967,615.
Seee the observations of Italy, Records 1967,623 and of France, ibid., 615. Cf. in respect of the latter
thee comment made by Kerever, Minutes of Main Committee I, Records 1967, 858.
Seee Doc. S/81, Records 1967,691. Cf. Minutes of Main Committee I, Records 1967, 857.
Seee the observation of the United Kingdom, Doc. S/l 3, Records 1967,630.
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Ass an agreement on certain expressly listed limitations was out of reach, the
cataloguee of abstract criteria, provided for under (c) formed the groundwork for the
finall three-step test, even though it did not escape criticism either. Israel
emphasisedd the uncertainty resulting from its wording; Italy sought the replacement
off the term 'special cases' with 'exceptional cases'.248 A German proposal aimed at
ann additional condition, namely that the reproduction does not conflict 'with the
author'ss right to obtain equitable remuneration'.249 The final success of the rules
givenn under (c) in the shape of the UK proposal becomes understandable in view of
thee observations made by other countries like Romania and India. They sought
insteadd to extend the coverage of restrictions on reproduction rights rather than to
limitt their scope.250 India regarded compulsory licensing as an adequate means to
overcomee the growth of monopolies and the creation of obstacles to the spread of
knowledgee and culture, and suggested the incorporation of a fourth paragraph (d),
allowingg the reproduction 'on payment of such remuneration which, in the absence
off agreement, shall be fixed by competent authority*.251
AA comparison of the various observations made by the member countries elicits
thee specific quality of the abstract formula set down under (c): due to its openness,
itt gains the capacity to encompass a wide range of exemptions and forms a proper
basiss for the reconciliation of contrary opinions.252 Moreover, it can be argued that
sub-paragraphh (c) comprises the examples given under (a) and (b) anyhow.253
Hence,, it is not surprising that the working group, to which Main Committee I of
thee Stockholm Conference assigned the elaboration of a suitable wording for
permissiblee exemptions from reproductionrights,suggested the adoption of the UK
proposall with slight alterations.254 The reaction of the member states underlines that
thiss solution was a compromise. While India perceived the proposed wording as
narrowerr than the initial draft and opposed its adoption, other countries contended
thatt the proposal of the working group was not restrictive enough.255 Finally, the
majorityy of Main Committee I agreed on the following wording:
'Itt shall be a matter for legislation in the countries of the Union to permit the
reproductionn of such works in certain special cases, provided that such
reproductionn does not conflict with a normal exploitation of the work and
doess not unreasonably prejudice the legitimate interests of the author.'256

Seee the observations of Israel, Records 1967,622 and of Italy, ibid.. 623.
Seee the observation of Germany, Doc. S/13, Records 1967,618.
Seee Doc. S/86, Records 1967,692 (India) and Doc. S/75, ibid, 691 (Romania).
Cf.. the comments by Gae/Singh, Records 1967,804 and 806. See Doc. S/86, ibid., 692.
Seee Minutes of Main Committee I, Records 1967, 856-858, which show the fundamental
differences.. Cf. Ricketson 1987,481.
Thiss observation was, for instance, made by Greece, Doc. S/56, Records 1967,689.
Seee Doc. S/109, Records 1967,696.
Cf.. Minutes of Main Committee L Records 1967,883-885.
Seee Minutes of Main Committee I, Records 1967, 885 and Doc. S/290, Records 1967, 758.
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Thee condition referring to 'a normal exploitation of the work' was placed before
thee element dealing with the 'legitimate interests of the author' on the proposal of
thee Chairman of Main Committee I, Ulmer. He regarded the normal exploitation of
thee work as the first essential of the three-step test while, from his point of view, the
questionn of prejudicing the legitimate interests of the author constituted merely a
secondaryy one.257 The report on the work of Main Committee I notes in this vein
thatt the conditions were reversed to 'afford a more logical order for the
interpretationn of the rule'.258 It elaborates further:
'Iff it is considered that reproduction conflicts with the normal exploitation of
thee work, reproduction is not permitted at all. If it is considered that
reproductionn does not conflict with the normal exploitation of the work, the
nextt step would be to consider whether it does not unreasonably prejudice the
legitimatee interests of the author. Only if such is not the case would it be
possiblee in certain special cases to introduce a compulsory license, or to
providee for use without payment. A practical example might be photocopying
forr various purposes. If it consists of producing a very large number of copies,
itt may not be permitted, as it conflicts with a normal exploitation of the work.
Iff it implies a rather large number of copies for use in industrial undertakings,
itt may not unreasonably prejudice the legitimate interests of the author,
providedd that, according to national legislation, an equitable remuneration is
paid.. If a small number of copies is made, photocopying may be permitted
withoutt payment, particularly for individual or scientific use.'259
Accompaniedd by these remarks, the three-step test was introduced into
internationall copyright law as article 9(2) BC. Ultimately, it was vested with the
functionn to set forth a certain standard, laid down in abstract criteria, which
exemptionss from therightof reproduction must meet to be considered permissible.
Att the following 1971 Paris Conference for the revision of the Berne Convention,
articlee 9(2) was maintained without any changes.260 Thus, the three-step test of
articlee 9(2) forms part of the latest Act of the Convention.
3.1.33 NATIONAL LIMITATIONS AT THE TIME OF THE STOCKHOLM CONFERENCE

Beforee turning to a discussion of the further stages of development of the three-step
test,, it is advisable to ask the question which national concepts for limitations the
memberss of the Berne Union sought to shelter from erosion at the 1967 Stockholm
Conference.. A survey of relevant national limitations further elucidates the
257 7 Seee Minutes of Main Committee L Records 1967, 885 and Doc. S/238, Records 1967, 720.
258 8 Seee Report on the Work of Main Committee L Records 1967,1145.
259 9 Seee Report on die Work of Main Committee I Records 1967,1145-1146.
260 0 Inn general, it was decided at die 1971 Paris Revision Conference that articles 1 to 20 and 22 to 26 of

thee previous 1967 Stockholm Act shall be maintained This was expressly pointed out in the
preamblee of the 1971 Paris Act of die Berne Convention. Cf. Ulmer 1971,424.
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backgroundd to the introduction of the three-step test in 1967 and yields precious
hintss for its right understanding. Naturally, an overview of all national systems of
Bernee Union members lies outside the scope of the present inquiry. Instead, the
ensuingg examination of national limitations is confined to the laws of certain
countriess which can be regarded as exemplary and are of specific interest in the
contextt of the three-step test. As regards civil law countries, the framework set out
forr limitations in the Federal Republic of Germany (3.1.3.1), the Netherlands
(3.1.3.2)) and France (3.1.3.3) will be brought into focus. On the side of common
laww countries, the copyright laws of the United Kingdom (3.1.3.4) and India
(3.1.3.5)) will be examined.
3.1.3.13.1.3.1

THE FEDERAL REPUBLIC OF GERMANY

Thee changes in the field of copyright law which took place on the eve of the 1967
Stockholmm Conference in the Federal Republic of Germany (FRG) are particularly
relevantt to the introduction of the three-step test into international copyright law.
Justt before the 1967 Conference, a new Copyright Act entered into force in the
FRGG on January 1, 1966.261 Its drafters aimed at paving the way for accession to the
19488 Brussels Act of the Berne Convention, so that German authors could profit
fromm the advanced level of protection granted therein.262 Nonetheless, the new Act
containss certain features which reach beyond the international status quo reflected
inn the 1948 Brussels Act. Not surprisingly, it was deemed an ambitious and modern
landmarkk piece of legislation.263 At the 1967 Stockholm Conference, the position of
diee chairman of Main Committee I was assigned to the German copyright specialist
Ulmer.. Main Committee I discussed the revision of substantial provisions of the
Bernee Convention and the introduction of the three-step test Ulmer's teachings on
copyrightt had a deep impact on the 1965 Copyright Act26* - a fact which in itself
indicatess that the solutions found in new German copyright law may have
influencedd the deliberations of Main Committee I of the Stockholm Conference.
InIn a certain way, German legislation anticipated the specific mechanism for
safeguardingg a proper copyright balance which was later embodied in the three-step
test.. At the time of the 1967 Stockholm Conference, the problem of photocopying
ass well as sound and visual recordings was emerging. It was feared that the latest
statee of the copying art could render users capable of eroding the exclusive right of
reproductionn by taking advantage of traditional limitations, such as private use

Gesetzz über Urheberrecht und verwandte Schutzrechte (Urheberrechtsgesetz) of September 9,1965;
Bundesgesetzblattt Part I No. 51, dated September 16,1965,1273-1293. The 1965 Copyright Act is
reproducedd in Archiv fur Urheber-, Film-, Funk- und Theatenecht 1965-11, Vol 45,100.
Cf.. the different draft versions of the 1965 Copyright Act BMJ 1954,61-63; BMJ 1959, 21 and the
governmentt draft, Archiv fur Urheber-, Film-, Funk- und Theaterrecht (45), 1965-H, 240.
Cf.. the analysis by Fromm 1965,52-55.
Cf.. Fromm 1965,52.
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privileges.2655 The German 1965 Copyright Act sought to solve this problem by
securingg authors the payment of remuneration. The way to this solution was paved
byy decisions of the German Federal Court of Justice (Bundesgerichtshof).266
Inn 1955, the Court held that the making of photomechanical reproductions of
academicc articles for internal use in an industrial undertaking cannot be qualified as
personall use. The Court was of the opinion that personal use requires at least that
thee use, predominantly, serves the personal needs of the user. The photocopying of
articless in the interest of an enterprise could not meet this requirement. Hence, the
Courtt concluded a copyright infringement.267 On account of this decision, the
Bundesverbandd der Deutschen Industrie entered into an agreement with the
Börsenvereinn des Deutschen Buchhandels in 1958 providing for the payment of a
lumpp sum for photomechanical reproductions made in industrial undertakings.268
Thee 1965 Copyright Act follows this development in the field of photomechanical
reproductions.. Under §§53 and 54, it exempts not only reproductions for strictly
personall use but also, on more restrictive conditions,269 photocopying for internal
usee in industrial undertakings which serves commercial purposes.270 Companies
whichh take advantage of this possibility, however, are obliged to pay an appropriate
remunerationn pursuant to § 54(2).
Seekingg to react adequately to the threat to the authors' reproduction right posed
byy visual and sound recordings,271 the German legislator entered unknown territory.
Oncee again, decisions of the Federal Court of Justice served as a signpost for the
developmentt of the new German solution.272 In 1955, the Federal Court refused to
qualifyy private sound recordings as reproductions for personal use. Instead, it held
thatt these recordings endanger the authors' economic concerns. Sound recordings,
soo ran the argument of the Court, had the potential for entering into economic
competitionn with the sale of records.273 In practice, however, the right of
reproductionn now governing private sound recordings turned out not to be
realisable.. Due to the market imperfections of the pre-digital age, the private user
escapedd all attempts to register personal recording activities.274 A way out of these
difficultiess was shown in another decision of the Federal Court of Justice. In 1964,
Thiss fear was also given expression at the Conference. Cf., for instance, the comments made by
Denmark,, Doc. S/13, Records 1967,615 and the FRG, ibid., 618.
Cf.. the description of the legislative process by Reischl 1965,7-9.
Seee decision 1ZR 88/54 of 24 June 1955, BGHZ 18,44 (55-56).
Seee for a description of this agreement van longen 1969,1067-1069. Cf. Ulmer 1965,30; Hubmann
1966,158. .
Pursuantt to the general clause set out in § 54 No. 4, for instance, only small parts of a work or single
articless from a newspaper or periodical may be reproduced.
Cf.. Ulmer 1965,30-31.
Inn article 9(3) of the Stockholm Act of the Berne Convention, it has been clarified mat any sound or
visuall recording shall be considered as a reproduction for the purposes of die Berne Convention.
Cf.. Möhring 1966,142.
Seee the decision I ZR 8/54 of 18 May 1955, BGHZ 17, 266 (289-290). Cf. Ulmer 1965,32.
Cf.. Hubmann 1966,155; Greuner 1966,81; Möhring 1966,142.
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thee Court took the view that it is justified to call to account the producers of sound
recordingg equipment. The Court's point of departure was the consideration that they
furnishh the private user with the means necessary for making sound recordings,
evenn though they know that their equipment will predominantly be employed
withoutt the necessary permission of the author.275 The Court assumed that the
copyrightt infringement which a private sound recording entails is causally
connectedd with the sale of recording apparatus. The producers of sound recording
equipment,, consequently, were deemed responsible for the copyright infringement
besidess the users themselves.276 The German legislator brought its reaction to the
problemm of sound and visual recordings into line with this decision of the Federal
Courtt of Justice.277 Under § 53(1) of the 1965 Copyright Act, private sound and
visuall recordings made for personal use, which would have been uncontrollable
anyway,, are exempted.278 As a countermove, the producers or importers of relevant
recordingg equipment are obliged by § 53(5) to remunerate the authors for the
possibilityy to make such recordings which is offered by their apparatus.279
Inn sum, the German approach to the problem of photocopying and private sound
orr visual recordings can be described as follows: users of copyrighted material is
affordedd the opportunity to profit from the latest technical developments. To
compensatee for the corrosive effect which the new copying techniques may have on
exclusivee rights, authors are vested with a right to remuneration. The payment of
remuneration,, therefore, appears as the key element of the German solution.280 In
thiss vein, the delegation of the FRG to the 1967 Stockholm Conference, suggested
thatt the initially proposed wording of the three-step test be amended so as to include
aa direct reference to the author's right to remuneration. Pursuant to the proposal of
thee FRG, reproductions should have been permissible
'inn certain particular cases where the permission does not conflict with a
normall exploitation of the work or with the author's right to obtain equitable
remunerationn which, in the absence of agreement, shall be fixed by competent
authority,, and where the permission is not contrary to the legitimate interests
off the author'.281

Seee the decision lb ZR 4/63 of 29 May 1964, BGHZ 42,118 (121-123). Cf. Ulmer 1965,32-33.
Seee BGHZ 42,118 (125-126 and 133). Cf. Hubmann 1966,155-156; Greuner 1966,81-82.
Cf.. Greuner 1966,82; Mohring 1966,142.
Inn § 53(4), however, it is clarified that the author's permission is necessary for recording public
speeches,, presentations or performances.
Seee for a more detailed description of this solution Fromm 1966, 366-368; Reichardt 1965, 85-88
andd 94-99.
Cf.. the discussion of the German solution by Dietz 1978, 166-169. The 1985 amendment of the
Germann Copyright Act underlines the importance of the payment ofremuneration.The levy on
soundd and visual recording equipment has been supplemented by a levy on blank tapes. Moreover, a
remunerationn system for photomechanical reproductions has been introduced which is no longer
confinedd to reproductions made in industrial undertakings. Cf. Hubmann 1987,179-183.
Seee Doc. S/13, Records 1967,618.
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Althoughh Main Committee I of the Stockholm Conference did not approve the
proposall of the FRG, the notion that the payment of equitable remuneration should
bee factored into the equation was supported. In particular, Ulmer, the German
chairmann of the Committee, sought to clarify which role the payment of equitable
remunerationn plays in the framework of the three-step test. Explaining a draft
versionn of article 9(2) BC, he elaborated that, 'in the case of photocopies made by
industriall firms, it could be assumed that there would be no "unreasonable"
prejudicee to the legitimate interests of the author if the national legislation
stipulatedd that adequate remuneration should be paid'.282 This statement reflects the
solutionn of the problem of photomechanical reproductions in industrial
undertakingss laid down in § 54 of the German Copyright Act 1965.
Thee explanation given by Ulmer made its way into the final report on the work
off Main Committee I. Finally, it therefore became the Committee's joint position.
Too give a practical example of the functioning of the three-step test, it is expressly
statedd in the report that, if the photocopying implies 'a rather large number of
copiess for use in industrial undertakings, it may not unreasonably prejudice the
legitimatee interests of the author, provided that, according to national legislation, an
equitablee remuneration is paid'.283 The practical example shows that the payment of
equitablee remuneration was understood to have a mitigating effect in the context of
thee last criterion of the three-step test. As remuneration is paid, the finding of an
unreasonablee prejudice can be avoided. This feature of the three-step test,284 thus,
cann be traced back to the 1965 Copyright Act of the FRG and the particular
importancee which had been attached to the author'srightto remuneration therein.
Hence,, German copyright law influenced the initial understanding of the threestepp test. The 1965 Copyright Act of the FRG, however, is also of interest because
itt comprises a set of copyright limitations which yields many examples of
exemptionss from the right of reproduction. §§50 and 51 of the 1965 Act concern
thee reporting of current events and quotations. They belong to the group of
limitationss for which the Berne Convention specifically provides.285 The German
copyrightt law of 1965, in general, extensively uses the special provisions of the
Conventionn which permit certain limitations: public speeches concerning current
affairss as well as articles dealing with current economic, political or religious topics
mayy be reproduced by the press pursuant to §§ 48 and 49. Ephemeral recordings
madee by a broadcasting organisation are exempted by virtue of § 55. A compulsory
licencee in respect of the recording of musical works is laid down in § 61. Privileges
forr teaching purposes, moreover, can be found in §§ 46 and 47. Certain 'minor
reservations'' are eventually set out in § 52.280
Seee Minutes of Main Committee I Records 1967, 883.
Seee Report on the Work of Main Committee L Records 1967,1146.
Forr a detailed discussion, see subsection 4.6.4.2.
Seee article I0bis(2) and article 10(1) BC.
Cf.. articles 2bis(2), 9(2), HWs(3), 13(2) and 10(2) of the 1948 Brussels Act and articles 2bis(2),
I0bis{l),I0bis{l), llbis(3\ 13(1) and 10(2) of the 1967 Stockholm/1971 Paris Act, and subsection 3.1.1.
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Besidess these limitations that are based on special provisions of the Berne
Convention,, the 1965 Copyright Act contains numerous exemptions from the right
off reproduction which, after the 1967 Stockholm Conference, fell directly under the
three-stepp test of article 9(2) BC. As already pointed out, § 53(1) allows the making
off single reproductions of a work for strictly personal use. Pursuant to § 53(2), die
authorisedd user need not necessarily produce the copy himself but may ask another
personn to make the reproduction. This personal use concept is embedded in a
broaderr private use system that is set out in § 5 4 . ^ A facet thereof, the internal use
off copyrighted material in industrial undertakings, has already been discussed. The
particularss of the private use system established in § 54 are as follows: § 54 No. 1
permitss reproductions for scientific use. § 54 No. 2 exempts the reproduction of
one'ss own copy of a work serving the inclusion of the work in a personal archive.
Therefore,, it is predominantly a library privilege. Pursuant to § 54 No. 3, broadcast
workss may freely be reproduced for one's own information on current affairs.
Finally,, § 54 No. 4, in general, permits reproductions for one's own use insofar as
(a)) only small parts of an already published work or single articles from a
newspaperr or periodical are concerned, or (b) the work is out of print and the right
holderr not to be found.
Thee outlined private use privileges, however, are not the only limitations in the
Germann Copyright Act 1965 which are directly subjected to the control of the threestepp test Further user privileges which are directly controlled by article 9(2) BC can
bee found in §§ 45-46 and §§ 56-60. Under § 45, reproductions for judicial or
administrativee purposes are exempted. § 46, besides reflecting the special
permissionn given in article 10(2) BC for publications serving teaching purposes,
enabless the reproduction of copyrighted material in a collection intended for
religiouss use.28* From § 56, businesses may profit which sell or repair TV sets,
radios,, recording equipment and blank material supports, such as tapes and
cassettes.. The provision allows the making of visual or sound recordings, the public
communicationn of such recordings and of broadcasts insofar as necessary for
demonstratingg or repairing the described equipment
§§ 57 sets forth a general rule: if the reproduction of a work can be regarded as an
irrelevantt side-effect of the intended reproduction of another object, copyright is not
infringed.. § 58 privileges the reproduction of artistic works in catalogues which are
publishedd for realising their public exhibition or auction. § 59 allows the
reproductionn of works which are permanently located in public places. Finally, § 60
statess that the customer of a portrait and his legal successor as well as die portrayed

Cf.. Hubmarm 1966,154-158; Froimn/Nordemann 1966,204-213.
Onn account of a decision of die German Federal Constitutional Court, this provision of die 1965
Copyrightt Act was amended in 1972. A new § 46(4) was inserted which provides that die airthor is
too be paid an equitable remuneration for die exempted reproduction and distribution of works. Cf.
Dietzz 1973, 94-95 and 99-100. See die decision 'Kirchen- und Schulgebrauch', BVerfGE 31, 229.
Thee 1972 Amendment of the 1965 Copyright Act is reproduced in UFTTA 1973, Vol 67,123.
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personn and his family enjoy the freedom to reproduce the portrait.289 As none of
thesee provisions were abolished in 1974, when the FRG became party to the 1971
Pariss Act of the Berne Convention, they were obviously deemed compatible with
articlee 9(2) BC. Hence, they illustrate which limitations were considered
permissiblee under the three-step test in the FRG.
3.1.3.23.1.3.2 THE NETHERLANDS
Att the time of the 1967 Stockholm Conference, the situation in the Netherlands
resembledd the one in the FRG insofar as substantial changes of copyright law were
underr discussion. A draft amendment which aimed at bringing Dutch copyright law
intoo line with the 1948 Brussels Act of the Beme Convention was submitted to
parliamentt in 1964.290 The legislative process, however, could not be completed
beforee October 27, 1972. The revised text of the Dutch Copyright Act 1912 entered
intoo force on January 7, 1973.291 The participation of the Dutch delegation in the
19677 Stockholm Conference, thus, underlay the Dutch Copyright Act 1912, as in
effectt at that time, and the proposed amendments which had already taken shape.
Thesee amendments, in particular, concerned copyright limitations. On the one hand,
thee set of limitations for which the Dutch Copyright Act 1912 provided should be
adaptedd to the rules set out in the 1948 Brussels Act. On the outer hand, an
appropriatee reaction to the problems raised by the latest state of the copying art had
too be formulated.292
Thee adaptation of the existing set of limitations led to the introduction of certain
neww user privileges into Dutch copyright law. The already existing limitation
allowingg the press to reproduce articles on current economic, political or religious
topics,2933 for instance, was supplemented by a further press privilege. The new
articlee 16a permits a short recording, reproduction and public communication of
literaryy or artistic works insofar as this is necessary for the reporting of current
eventss by means of photography, cinematography, radio- or TV-diffusion.294 The
ruless for making quotations were also revised. The new article 15a, in line with
articlee 10(1) of the Brussels Act, permits short quotations from newspaper articles
andd periodicals, as well as their inclusion in press summaries.295 This specific rule is
accompaniedd by a much broader exemption set out in article 16. Sub-paragraph (b)
thereoff allows me quotation of parts of already published literary or musical works
Cf.. inrespectof all these provisions FromnVNordemann 1966, 215-219.
Cf.. Cohen Jehoram 1973,525; Venneijden 1970,205.
Seee the law of October 27, 1972 amending the 1912 Copyright Act, Stb. 1972, 579. Cf. Cohen
Jehoramm 1973,525-526.
Cf.. van Lingen 1969,1112-1113.
Seee article 15 of the Dutch Copyright Act, as in effect at the time of the Stockholm Conference. Cf.
Komen/Veikadee 1970,61-62; Pfeffei/Geibrandy 1973,154.
Cf.. Cohen Jehoram 1973, 535; Pfeffei/Geibrandy 1973,166.
Cf.. Cohen Jehoram 1973, 532; Pfeffei/Geibrandy 1973,154-156; Komen/Veikade 1973,16.
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andd the inclusion of already published artistic works in the text of an
announcement,, critique, polemic or scientific treatise subject to acceptable social
standards.2966 Sub-paragraph (a) exempts moreover the inclusion of already
publishedd works or parts thereof in anthologies and other works intended for
educationall or scientific ends.297
Thee aforementioned exemptions from the right of reproduction rest on special
provisionss of the Berne Convention which have been maintained at the 1967
Stockholmm Conference.298 Accordingly, they were not discussed in the context of
thee three-step test. Nevertheless, their examination already brings to light a specific
featuree of Dutch copyright law which is of particular interest in the context of the
three-stepp test: the last-mentioned limitation, set out in article 16 sub (a), permits
thee inclusion of already published works or parts thereof in anthologies and other
workss for educational or scientific ends only on condition that equitable
remunerationn is paid.299 Apparently, the Dutch legislator of 1972 endorsed the view
takenn in the FRG that it is advisable to cushion certain user privileges by ensuring
authorss the payment of remuneration.
Thiss strategy for balancing the interests of authors and users, in particular,
informedd Dutch legislation in the field of private use privileges. The Dutch 1912
Copyrightt Act, as in effect at the time of the 1967 Stockholm Conference, merely
containedd one provision dealing with private use. Article 17 afforded users the
opportunityy to make a few copies of literary or artistic works provided that these
copiess solely serve personal practice, study or use.300 This rule was considered
outdatedd at the time of the Stockholm Conference. The advances in the field of the
copyingg art, enabling photomechanical reproductions as well as sound and visual
recordings,, inevitably led to reproduction practices that could hardly be reconciled
withh the wording of article 17.301 It was stressed that the legislator of 1912 had
envisionedd the making of a copy by hand rather than vast numbers of
photomechanicall reproductions.302 Furthermore, it was feared that the new copying
practicess could enter into competition with a work's normal exploitation.303 To
renderr Dutch copyright law capable of keeping up with the new reproduction
techniques,, an amendment of article 17 was considered inevitable.
Cf.. Cohen Jehoram 1973, 534-535; Pfeffei/Gerbrandy 1973,164-165; van Lingen 1975, 70-71. Cf.
ass to the scope of the norm also Ricketson 1987,489-491.
Cf.. Pfeffer/Cterbrandy 1973,160-164; Komen/Verkade 1973,19; van Lingen 1975,68-70. This rule
cann be traced back to article 10(2) of die Brussels Act Cf. Ricketson 1987,495.
Seee articles 10(1), 10(2) and 10bis<2) of the 1967 Stockholm Act of the Berne Convention.
Cf.. Cohen Jehoram 1973, 533-534; Komen/Verkade 1973, 17. In 1972, the German Copyright Act
19655 was amended so as to providee for the payment of equitable remunerationn in the context of § 46
off the 1965 Copyright Act which contains a similar limitation. Cf. Dietz 1973, 94-95 and 99-100
andd die explanations given at the end of the previous subsection.
Seee article 17 of the Dutch 1912 Copyright Act, as amended on May 22,1958, Stb. 1958,296.
Cf.. Hijmans/van Weel 1965,761-762; Limperg 1965,940-942; van Lingen 1969,1061-1062.
Cf.. Hijmans/van Weel 1965,760; van Lingen 1969,1111-1112; Cohen Jehoram 1973,535.
Cf.. van Lingen 1969,1111, who uses the expression 'a normal exploitation of the work'.
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Thee initial proposal which had been submitted to parliament by the government
inn 1964 sought to solve the outlined problems by ensuring that authors, to a great
extent,, could exert control over reproductions of their works.304 The principle that a
feww copies of literary or artistic works may be made for personal practice, study or
usee was maintained. However, as regards literary works, only the reproduction of a
partt of a work should be exempted. Users wishing to make a reproduction of an
entiree work, therefore, would have had to ask the author for permission. In the case
off collections of literary or artistic works, the author of the collection should be
offeredd the possibility of making reasonable stipulations for the reproduction of an
entiree work included in the collection, as well as preventing such reproductions by
providingg interested users with copies himself. In general, a concrete order of the
privatee user should be required if the reproduction was made by a third person.305 In
thee lightt of these features, it was concluded that the government proposal strove for
restrictingg the copying practices which, gradually, had become widespread due to
technicall advances.306
Inn this vein, the Dutch delegation took a restrictive position at the 1967
Stockholmm Conference. It aimed to trace the conceptual contours of exemptions
fromfrom the right of reproduction more narrowly than the study group which had
preparedd the Conference material. Whereas it was deemed permissible to exempt
reproductionss 'for private use' and 'for judicial or administrative purposes'
pursuantt to the official proposal,307 the Netherlands wanted to allow reproductions
onlyy 'for individual or family use' and 'for strictly judicial or administrative
purposes'.3088 Similarly, the abstract three-step test was not welcomed by the Dutch
delegation.. Gerbrandy, speaking on behalf of the Netherlands, wondered whether
thee three-step test did not give 'too muchfreedomof action to national legislations
att the expense of the Convention*.309
Irrespectivee of the position taken at the 1967 Stockholm Conference, the further
developmentt in the Netherlands shows a departure from the initially pursued
restrictivee approach to private use privileges.310 The extent to which the introduction
off the three-step test influenced the further legislative process in the Netherlands
cannott be determined precisely.311 However, a line can be drawn between certain
Forr the proposed amendment, submitted on 5 November 1964, see Hijmans/van Weel 1965,769.
Seee article 17 of the 1964 government proposal.
Cf.. Hijmans/van Weel 1965,762-764; Limperg 1965,939.
Seee Doc. S/l, Records 1967,113. Cf. the explanations given in subsection 3.1.2.
Seee Doc. S/81, Records 1967, 691. The formulation 'for individual or family use' had originally
beenn proposed by France. See Doc. S/13, Records 1967, 615. In 1972, a similar formulation was
embodiedd in article 12(2) of the Dutch Copyright Act. Cf. Cohen Jehoram 1973, 528-529. As this
amendmentt of Dutch copyright law was under discussion at die time of die Stockholm Conference
(cf.. Vermeijden 1970,208), it is not surprising that the Netherlands supported die French proposal.
Seee Minutes of Main Committee L Records 1967,885.
Cf.. van Lingen 1969,1113-1115; Hijmans 1981,61.
Cf.. van lingen 1969,1112 and 1115-1116 for a description of the further legislative process and, in
particular,, a new draft tabled in 1969 which already foreshadowed die final provisions.
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issuess raised at the Conference and the rules on private copying which finally, in
1972,, were laid down in two separate provisions: articles 16b and 17 of the Dutch
Copyrightt Act 1912.312
Inn article 16b, at first, the principle is set out that a few copies of small parts of
literaryy or artistic works may be made provided that these copies solely serve
personall practice, study or use. The private user may ask another person to make a
copyy on his behalf insofar as his order does not concern sound or visual recordings.
AA work may be reproduced in its entirety if it can reasonably be assumed that new
copiess of the work will not be made available for whatever kind of payment. Short
articles,, reports or other pieces published in a newspaper or periodical may also be
reproducedd entirely. In general, copies made for personal use may not be passed on
too another person unless for judicial or administrative purposes. Furthermore, it is
statedd in article 16b that, for administrative purposes, and for the accomplishment
off tasks assigned to public welfare institutions, regulatory orders may be issued
whichh deviate from the foregoing rules given for personal practice, study or use.313
Onn this basis, a copyright order completing the Dutch private use system was
givenn in 1974.314 The beneficiaries of the additional regulations are institutions in
thee public sector, non-profit libraries, non-profit educational institutions and other
publicc welfare institutions. In line with article 16b, these institutions enjoy the
freedomm to reproduce small parts of literary works. Articles, reports or other pieces
publishedd in a newspaper or periodical, moreover, may generally be reproduced
entirely.. The aforementioned institutions may make reproductions for internal use
off their employees insofar as necessary for the proper accomplishment of their
tasks.. Libraries may furthermore reproduce works which are no longer available,
andd articles, reports and other pieces taken from newspapers or periodicals on
behalff of users which ask the library itself or another library for a copy. Educational
institutionss enjoy the additional freedom of making reproductions for their pupils or
studentss provided that such reproductions are necessary for complementing the
prescribedd or recommended text books. The beneficiaries of the regulatory order are
obligedd to remunerate the authors. A certain amount of money must be paid per
page.. A reduced fee applies to educational institutions.315
Thee system established by article 16b and the accompanying regulatory order
recallss certain issues addressed at the 1967 Stockholm Conference. As already
explained,, it was proposed in the programme of the Conference to point out that
reproductionss 'for private use' and 'for judicial and administrative purposes' may
bee exempted.316 The system set out in article 16b seems to reflect the particular
importancee attached to these cases at the Stockholm Conference. Interestingly, the
Seee the law of October 27,1972, amending the Dutch 1912 Copyright Act, Stb. 1972,569.
Cf.. Cohen Jehoram 1973,536-537; Pfeffer/Gerbrandy 1973,167-173.
Seeeregulatoryorder concerning the copying of works which are protected by copyright of June 20,
1974,, Stb. 1974,351.
Cf.. van Lingen 1975, 77-80; Wink/Limperg 1975,67-69.
Seee Doc. S/l, Records 1967,113. Cf. the explanations given in subsection 3.1.2.
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rulee that copies made for personal use may be passed on to another person for
judiciall or administrative purposes, was not set out in the initial 1964 government
proposal,, but entered the picture in 1969.317 For administrative purposes, allowance
wass made in the copyright order of 1974. Whereas these parallels merely indicate
that,, to some extent, the Stockholm Conference may have influenced die drafting of
articlee 16b, a line can obviously be drawn between the debate on the three-step test
att die Conference and the last element of the Dutch private use system, separately
laidd down in article 17.
Articlee 17 deals specifically with reproductions made in organisations,
institutionss or industrial undertakings. By virtue of this provision, reproductions of
articles,, reports or other pieces published in a newspaper or periodical, or small
partss of books, pamphlets or otiier writings are exempted. The works, however,
mustt be of a scientific nature. The beneficiaries of die limitation are obliged to pay
equitablee remuneration.318 The provision, therefore, calls to mind die practical
examplee given in the report on die work of Main Committee I of the Stockholm
Conference.. Pursuant to me example, a ratiier large number of copies for use in
industriall undertakings 'may not unreasonably prejudice die legitimate interests of
diee autiior, provided mat, according to national legislation, an equitable
remunerationn is paid'.319 As shown in die previous subsection, Üiis example can be
tracedd back to die rules set out in the German Copyright Act 1965. As regards
reproductionss in industrial undertakings, Dutch copyright law, therefore, was
ultimatelyy brought into line witii die solution espoused in the FRG which had been
countenancedd at the international level.320
Thee Dutch private use regime which was established in 1972 is of particular
interestt for two reasons. Firstly, it is noteworthy tiiat a distinction is made between
tiireetiiree groups of users.321 Article 16b deals with use of copyrighted material for
personall practice, study or use. This limitation can be described as a user privilege
whichh concerns strictiy personal use.322 The regulatory order which complements
articlee 16b seeks to react to die specific needs of different public welfare
institutions,, including instances serving administrative purposes. The separate
articlee 17, finally, establishes special rules for reproductions in enterprises and
comparablee organisations and institutions. Secondly, it must be underlined that die
Dutchh private use regime, like die German system, relies on die payment of

Cf.. van Lingen 1969,1115.
Cf.. van Lingen 1969,1116. The obligation, however, has never been enforced in practice.
Seee report on the work of Main Committee L Records 1967,1146.
Cf.. in respect of die German concept die explanations given in die previous subsection. Indeed,
attentionn was paid to die solution found in die FRG in die course of die debate on die amendment of
Dutchh copyright law. Cf. van Lingen 1969,1067-1069.
Cf.. van Lingen 1975, 74.
Cf.. Dietz 1978, 181. As Cohen Jehoram 1973, 537, points out, all kinds of users, including
employeess in industrial undertakings, may profit from article 16b when keeping dieir copying for
personall practice, study or use widtin die limits set forth tiierein.
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remunerationn to strike a proper balance between the interests of authors and
users.3233 Institutions which fall under the copyright order of 1974 may make as
manyy reproductions as necessary for the fulfilment of their tasks. Furthermore, they
mayy reproduce articles and similar material published in newspapers and
periodicalss entirely. As a countermove, the authors must be remunerated. Similar
possibilitiess are offered by article 17. The obligation to pay equitable remuneration,
consequently,, reappears in this context.
Besidess the described private use system, Dutch copyright law, as amended in
1972,, contains further examples of limitations which directly fall under the threestepp test of article 9(2) BC. Article 18 allows the reproduction of works which are
permanentlyy located in public places. However, it is made a condition that the
copyrightedd work does not constitute the main object of reproduction. Article 19
concernss commissioned portraits. The portrayed person and, after death, the
parents,, wife or husband, and children enjoy the freedom of reproducing the
portrait.. Article 22 permits reproductions for judicial purposes which serve public
safety,, like the search of offences. Article 23, eventually, affords the owner of an
artisticc work the opportunity to reproduce the work in a catalogue if he wishes to
selll it.324 Neither the described private use system nor these other limitations were
changedd in 1985, when the Dutch 1912 Copyright Act was amended to pave the
wayy for accession to articles 1 to 21 of the 1971 Paris Act of the Berne
Convention.3255 Therefore, these exemptions from the right of reproduction were
obviouslyy deemed compatible with article 9(2) BC and illustrate which limitations
weree considered permissible under the three-step test in the Netherlands.
3.1.3.33.1.3.3 FRANCE
Thee participation of the French delegation in the 1967 Stockholm Conference was
basedd on the French copyright law of March 11, 1957.326 Since the end of the 19th
century,, French copyright law had rested on the groundwork laid by the
representativess at the assemblies of the French Revolution. The few concise texts
whichh express their thoughts were slightly enlarged in the course of the following
1500 years. During this period, however, several attempts to create a copyright code
settingg forth detailed rules failed. Thus, the courts had to accomplish the task of
ensuringg that French copyright law kept pace with the actual needs of a time of
substantiall changes in the field of expression and diffusion of intellectual works.327
CfDietzz 1978,181-183.
Cf.. vanlingen 1975,83,87-88,91-92.
Seee the law amending the 1912 Copyright Act of May 30, 1985, Stb. 1985, 307. The Netherlands
becamee party to articles 1 to 21 of the 1971 Paris Act on January 30,1986.
Laww No. 57-298 of March 11, 1957, published in the official journal on March 14, 1957. The law
enteredd into force on March 11, 1958. For a detailed description of the legislative process, see
Vilboiss 1957,51-67.
Cf.. the description of the development of French copyright law given by Vilbois 1957,29-35.
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Inn 1957, French legislation finally succeeded in establishing a cohesive copyright
code.. The law of March 11, 1957, attracts attention because it contains only some
feww limitations laid down in one single provision: article 41.
Ass the examination of German and Dutch copyright law has already shown, the
problemm of private use privileges formed a centre of gravity at the time of the
Stockholmm Conference where this issue was addressed in the context of the threestepp test The French approach to private use privileges is of particular interest
becausee it varies from the already discussed solutions found in the FRG and the
Netherlands.. In the latter countries, the problem of advanced copying techniques
promptedd legislators to establish detailed rules which make allowance for the
specificc needs of different groups of users, including industrial undertakings.328 At
thee Stockholm Conference, the French delegation, by contrast, espoused the
restrictivee principle which, in 1957, had been set out in article 41-2° of the French
Copyrightt Act: the moment a work has been disseminated, the author cannot forbid
'les'les copies ou reproductions strictement réservées a Vusage privé du copiste et non
destinéesdestinées a une utilisation collective,,,. '329
Pursuantt to commentaries of the time of the Stockholm Conference, the
restrictionn of copying activities to strictly private use must be interpreted so as to
exemptt only individual or family use.330 Exactly the same formula was invoked by
thee French delegation at the 1967 Stockholm Conference. In the official programme
off the Conference, it was proposed to exempt reproductions 'for private use'.331
France,, by contrast, preferred die wording 'for individual or family use' and tabled
aa corresponding proposal.332 How were these terms construed in die context of die
Frenchh 1957 Copyright Act? Witii regard to individual use, Desbois gives the
examplee of a lawyer who, for his own information, extracts useful passages from
bookss or articles, and a student who compiles an appropriate documentation for his
exams.3333 To be deemed permissible under article 41-2°, me individual use,
tiierefore,tiierefore, need not necessarily be for purely private purposes but solely for one's
own,, personal needs. The second alternative, family use, becomes understandable
againstt die backdrop of article 41-1° of die French 1957 Copyright Act. This
provisionn allows 'les representations privées et gratuites effectuées exclusivement
dansdans un cercle de familie'. To refer to family use also in die context of article 41-2°
offerss me possibility of bringing die rules concerning private copying into line widi
diee principles developed in the framework of a work's representation. The family

328 8 Cf.. die two previous subsections.
329 9 Furthermore,, a special rule concerning reproductions of artistic works is laid down in article 41-2°.

Thee latter works may not be reproduced for private purposes which are identical to those for which
thee original work was created. Desbois 1966, 278, takes the view that, therefore, only reproductions
off artistic works made by other artists to practise and perfect their skills can be exempted.
330 0
Cf.. Desbois 1966,277.
331 1
Seee Doc. S/l, Records 1967,113. Cf. the explanations given in subsection 3.1.2.
332 2
Seee Doc. S/13, Records 1967,615 as well as Doc. S/70, Records 1967,690..
333 3
Seee Desbois 1966, 277.
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circle,, pursuant to French doctrine, differs markedly from a gathering of a private
nature.. In particular, it is not deemed sufficient that the persons present at a meeting
aree known by name and can be identified individually. Merely a group of persons
whoo unites Tesprit de familie' is regarded as a family circle.334 The notion,
accordingly,, does not reach much further than a family's friends. Other meetings
aree incapable of fulfilling the criterion even though the persons involved potentially
sharee some strong sense of community. Desbois mentions the circle of persons in a
hospital,, hospice or sanatorium whose meetings are subjected to die authors'
control.3355 Furthermore, it is assumed that the family circle loses its specific quality
iff friends of the family are also business partners and the meeting serves
professionall ends.336
Inn the context of the right of reproduction, the restriction to individual or family
usee has the corollary that the conceptual contours of the French private use system
mustt be drawn much more narrowly than, for instance, in the FRG and the
Netherlands.. In particular, the making of a rather large number of reproductions for
internall use in an industrial undertaking is not privileged under article 41-2°.337
Firstly,, this mode of copying can hardly be qualified as individual or family use.
Secondly,, in article 41-2° itself, it is clarified that reproductions for private use
mustt not be 'destinées a vote utilisation collective'. This passage has been
understoodd to bar industrial or commercial enterprises, trade unions and scientific
associationss from enjoying the freedom offered by the private use privilege set out
inn article 41-2°.338 At the Stockholm Conference, the comments by Kéréver,
speakingg on behalf of France, reflected this position. He pointed out that the French
proposall to permit only 'individual or family use' instead of 'private use' in general
aimedd at determining the exact scope of permissible limitations in the field of
privatee copying. He maintained that i t was clear that the phrase 'private use" would
coverr corporate bodies, which would perhaps be going too far'.339
Att the time of the Stockholm Conference, the view was also taken that libraries,
makingg reproductions on behalf of their readers, are excluded from the private use
privilegee laid down in article 41-20.340 A later decision of the Tribunal de Grande
Instancee de Paris of January 28, 1974, however, created some room to manoeuvre.
Thee Court held not only that a copy for private use may be made by employing
modernn copying techniques, but also that article 41-2° allows the making of a
reproductionn on behalf of another person as long as the library acts on that person's
334 4

Cf.. Desbois 1966,315-317.
a .. Desbois 1966,317-319.
336 6
Cf.. Desbois 1966, 317.
337 7
Cf.. in this regard the practical example of the functioning of the three-step test given in the Report
onn the Work of Main Committee I, Records 1967,1146. For the solutions espoused in the FRG and
thee Netherlands, see the two previous subsections.
338 8
Cf.. Desbois 1966, 277.
339 9
Seee Minutes of Main Committee I, Records 1967,858.
340 0
Cf.. Desbois 1966,278.
335 5
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intellectuall initiative.341 To solve the problem of private copying, French legislation,
ultimately,, took para-fiscal measures. Outside copyright law, in article 22 of the
19766 financial law, it imposed a levy on the sales of book publishers and producers
orr importers of reproduction apparatus.342 These future developments, naturally,
couldd not be taken into account by the French delegation at the 1967 Stockholm
Conference.. Its position in respect of private use privileges can be characterised as
veryy restrictive. Only strictly private use, as delineated by the formula 'individual or
familyy use', was considered permissible. The payment of equitable remuneration, as
aa means to mitigate the corrosive effect of a broader private use conception, had no
influencee on the French position. Not surprisingly, later French commentary
literaturee questioned whether allowance could be made for the payment of equitable
remunerationn in the context of the three-step test of article 9(2) BC.343
Interestingly,, no substantial objections to the other exemptions from the right of
reproductionn proposed in the programme of the Stockholm Conference344 were
raisedd by the French delegation. The plan to permit reproductions 'for judicial or
administrativee purposes' was supported even though French copyright law did not
containn limitations serving these ends.345 As to the open formula in which the later
three-stepp test was grounded, the French delegation signalled its general agreement.
Thee delegation of the UK whose proposal determined the final wording of the threestepp test,346 was merely asked to explain why it had introduced the phrase
'unreasonablyy prejudice'.347 The French 1957 Copyright Act comprised one further
limitationn which, like the already discussed private use system, was not rooted in a
speciall provision of the Berne Convention and, therefore, fell directly under the
three-stepp test By virtue of article 41-4°, the author is hindered from prohibiting 'la
parodie,parodie, le pastiche et la caricature, compte term des lois du genre \348 Prior to
1957,, French courts, furthermore, had developed a limitation allowing the
reproductionn of works which, permanently, are located in public places. Similar to
Dutchh law, as amended in 1972, it was made a condition that the copyrighted work
doess not constitute the main object of reproduction. The legislator of 1957,
however,, did not expressly provide for this limitation. At the time of the Stockholm
Conference,, it was thus concluded that this limitation had been abolished by the
19577 Copyright Act349
341 1

Cf.. Colombet 1976,183-184; Dietz 1978,172-173.
Cf.. Dietz 1978, 173-174. A further 1995 amendment of me French Copyright Act subjected the
reproductionreproduction right to licensing by collective societies. See Article L. 122-10 of the French Copyright
Act,, as amended on 3 January 1995. Cf. Lucas/Lucas 2001, 267.
3
Seee Desbois/Francon/Kerever 1976, 207. This position will be discussed in subsection 4.3.2.
4
Seee Doc. S/l, Records 1967,113.
5
Seee Doc. S/13, Records 1967,615. Cf. Dietz 1978,192.
6
Seee Doc. S/13, Records 1967,630 and Doc. S/42, Records 1967,687. Cf. subsection 3.1.2.
7
Seee Minutes of Main Committee I, Records 1967,858.
8
Cf.. Desbois 1966, 288-290.
9
Cf.. Desbois 1966, 291-292.
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Thee remaining set of limitations in the French 1957 Copyright Act leans on
speciall provisions of the Berne Convention. Under article 41-3°, « les analyses et
courtescourtes citations justifiées par Ie caractère critique, polémique, pédagogique,
scientifiquescientifique ou d'information de Vamvre a laquelle elles sont incorporées » are
privilegedd This provision can be traced back to articles 10(1) and 10(2) of the 1948
Brusselss Act, and to the more complete regulation of quotations in article 10(1) of
thee later 1967 Stockholm Act In French literature, it has been asserted that this user
privilegee cannot be invoked in respect of musical or artistic works.350 Furthermore,
articlee 41-3° exempts press reviews in line with article 10(1) of the 1948 Brussels
Actt and the 1967 Stockholm Act. Allowance is also made for the reporting of
currentt events in line with articles Ibis and lObis of the 1948 Brussels Act.351
Articlee 41-3°, however, does not include a reporting by means of cinematography
andd photography. As this is declared permissible in article lObis, Desbois took the
vieww that an extension of the limitation to the reporting of current events by means
off photography and cinematography may nevertheless be justified. On the basis of
principless developed by the courts prior to 1957, he considers it also permissible to
includee in reports of this nature monuments and other artistic works located in
publicc places.352 Aside from article 41, article 45(3) provides for a compulsory
licence.. It permits the recording of a work which is of national interest or has a
documentaryy character. The recording can be preserved in official archives.353
Whereass in the FRG and the Netherlands the provisions of the Berne Convention
dealingg with limitations were used to a great extent, the French legislator confined
itss legislative actions to some restrictively delineated user privileges. It also largely
refrainedd from imposing compulsory licences even though the 1948 Brussels text of
thee Berne Convention offered this possibility in articles llbis(2) and 13(2). In the
fieldfield of private use privileges, France insisted on strict rules instead of seeking to
solvesolve the problem by having recourse to the payment of remuneration. It is doubtful
whetherr this restrictive position mirrored the copying practices existing at the time
off the Stockholm Conference.354
3.1.3.43.1.3.4

THE UNITED KINGDOM

Inn the case of the United Kingdom, the examination of the relationship between the
three-stepp test and domestic legislation in the field of copyright limitations is an
issuee of some complexity. Two UK statutes must be taken into consideration. At the

Cf.. Desbois 1966, 283-284, who argues that, because of die different nature of a literary text on die
onee band, and artistic and musical works on die other, a combination of bodi elements is
inappropriate.. Moreover, be fears that die moral rights of die authors of artistic or musical works
cannott sufficiendy be safeguarded.
Cf.. Desbois 1966,288.
Cf.. Desbois 1966,290-291.
Cf.. Desbois 1966,274.
Cf.. the description of die situation by Desbois 1966,277 and 279.
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timee of the 1967 Stockholm Conference, the Copyright Act 1956 determined which
usess of copyrighted works are exempted from die authors' control.355 To establish
whichh limitations were deemed permissible in me UK at thetimeof the Conference
andd underlay the participation of the UK delegation, me provisions of the 1956
Copyrightt Act must be explored. The UK, however, did not accede to the 1971
Pariss Act of the Berne Convention before January 2, 1990. The obligation to
complyy with article 9(2) BC was thus not placed on domestic limitations prior to
thiss date. The piece of legislation paving the way for the ratification of the 1971
Pariss Act is the Copyright, Designs and Patents Act 1988 (CDPA 1988).356 The
latterr statute, accordingly, informs about the set of limitations which, ultimately,
wass considered permissible in the light of the three-step test in the UK.
Att the 1967 Stockholm Conference, it was especially the UK which spoke up for
thee adoption of a mere abstract formula to regulate permissible exemptionsfromthe
rightt of reproduction. Mention of 'private use' and 'administrative purposes', as
proposedd in the programme of the Conference, was not supported.357 From the
beginning,, the UK delegation espoused the finally adopted concept: no concrete
casess were listed in article 9(2) BC. Instead, three abstract criteria were given,
constitutingg the three-step test. Moreover, it must be underlined that the wording of
thee three-step test was based on the text submitted by die UK. Whereas it had
originallyy been proposed to allow reproduction 'in certain particular cases where
thee reproduction is not contrary to die legitimate interests of the author../, the
formulationn tabled by the UK referred to 'certain special cases where the
reproductionn does not unreasonably prejudice die legitimate interests of the
author...'3588 Explaining its preference for a mere abstract formula, tiie UK stated
that t
'mentionn [...] of "private use" and ''administrative purposes" goes too far and
carriess many dangers for aumors and publishers. Most books are intended for
privatee use, and these expressions could allow die wholesale use of copyright
material,, without payment, by large industrial organisations or for
governmentall education systems. On die other hand, die formula we propose
cann take care of legitimate cases of private use and judicial and administrative
'359 9

purposes.Jjy y

Seee for an overview Rubinstein 1958,5.
Cf.. Skone James/Miimmery/Rayner James/Gamett 1991, vi.
Seee Doc. S/13, Records 1967,630. Cf. Minutes of Main Committee I, Records 1967,857.
Comparee Doc. S/l, Records 1967,113 with Doc. S/13, Records 1967,630 (emphasis added).
Seee Doc. S/13, Records 1967, 630. In the programme of the Conference, the use of copyrighted
materiall for judicial purposes was also explicitly mentioned. See Doc. S/l, Records 1967, 113. Cf.
ass to die UK tradition of crown and parliamentary prerogatives which may have influenced the
positionn taken in respect of the use of copyrighted material for administrative purposes Skone
James// Mummery/Rayner James/Gamett 1991,381-400.
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Thee reliance on the regulatory potential of a set of abstract principles becomes
understandablee against the backdrop of the common law tradition of the UK
copyrightt system. The concept of 'fair dealing1 deserves attention in this
connection.. In the UK Copyright Act 1956, the principle that a fair dealing with a
workk does not constitute an infringement of the copyright in the work is reflected in
severall provisions. A fair dealing for the purposes of research or private study,
criticismm or review, and for reporting current events is expressly exempted.360 The
fairr dealing provisions, therefore, touch upon areas which are specifically regulated
inn the Berne Convention, such as quotations and press summaries, orr the reporting
off current events. The special provisions of the Convention, namely articles 10(1)
andd lObis of the 1948 Brussels Act, are merged in the fair dealing concept. In the
contextt of the three-step test, the first alternative, a fair dealing for purposes of
researchh or private study, is of particular interest. This facet of the UK fair dealing
conceptt does not lean on special provisions of the Berne Convention. Insofar as
reproductionss of copyrighted material are concerned, the three-step test of article
9(2)) BC, thus, constitutes the relevant control mechanism at the international level.
Thee application of fair dealing defences is closely related to the question of
whetherr substantial parts of an author's work are taken. Pursuant to UK doctrine, a
copyrightt infringement is not established unless a substantial part of a work is
used.3611 Therefore, if the use made of a work concerns merely an insubstantial part
thereof,, no infringement will be found. Accordingly, the fair dealing defence need
nott be raised. The fair dealing provisions, thus, are understood to permit even the
usee of substantial parts of copyrighted material which, otherwise, would constitute
ann infringement.362 In consequence, a court must first decide whether a substantial
partt of a work has been taken before turning to the question of whether the dealing
withh the work can be deemed fair.363 In deciding the question of substantiality,
numerouss factors have traditionally been considered, such as 'the nature and objects
off the selections made, the quantity and value of the materials used, and the degree
inn which the use may prejudice the sale, or diminish the profits, direct or indirect, or
supersedee the objects of the original work'.364 At the time of the Stockholm
Conference,, it has been observed that courts are more likely to look at the quality
thann at the quantity of the amount taken.365 Furthermore, it has been pointed out that
thee likelihood of competition with the original work will not necessarily influence
thee substantiality test This question, however, was qualified as relevant when
consideringg whether a dealing with a work is fair.366
Secc section 6(1), 6(2), 6(3) of the 1956 Copyright Act in respect of literary, dramatic or musical
workss and section 9(1) and 9(2) thereof with regard to artistic works.
Seee section 49(1) of the 1956 Copyright Act Cf. Skone James 1965,159; Barker 1970,19.
Cf.. Barker 1970,19.
Cf.. Carter-Ruck/Skone James 1965,73-74.
Seee Skone James 1965,160. Cf. also Wilson 1975-1976,184-187; Griffiths 2002,250-255.
Cf.. Skone James 1965,161; Barker 1970,19.
Cf.. Skone James 1965,161 and 177; Carter-Ruck/Skone James 1965,76.
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Thee fair dealing provisions, thus, just like the three-step test, call upon the courts
too take several abstract criteria into account. The similarity between both regulatory
schemess is further enhanced by a shared criterion. The likelihood of competition
withh the original work is not only a relevant factor when considering a fair dealing
defencee but also reappears in the context of the three-step test as prohibition of a
conflictt 'with a normal exploitation of the work'.367 As the fair dealing concept,
accordingly,, conies close to the three-step test, it is not surprising that it has been
maintainedd in 1988 when the set of limitations in UK copyright law were moved
intoo line with the 1971 Paris Act of the Berne Convention and thus with the threestepp test of article 9(2) BC. Sections 29(1), 30(1) and 30(2) of the CDPA 1988
upholdd the principle that a fair dealing with a work for the purposes of research or
privatee study, criticism or review and for reporting current events does not infringe
anyy copyright in the work.
Againstt the backdrop of advances in the field of copying techniques enabling
reprographicc reproduction and sound and visual recordings, one is nevertheless left
too wonder why the fair dealing privilege for research or private study which falls
directlyy under the three-step test did not undergo substantial changes. The reason
forr this can be seen in its limited scope. At the time of the Stockholm Conference,
Skonee James merely gave the example of a student who copies out a book for his
ownn use. He regarded the circulation of copies among other students as
impermissible.3688 In this vein, Barker asserted that 'for fair dealing to qualify as
"research"" it must similarly be done for oneself (or one's employers), and not
producedd wholesale for others'.369 On this basis, he doubted whether the 1956 Act
authorisedd the production of multiple copies.370 Correspondingly, the UK, as
alreadyy mentioned, warned of the corrosive effect of 'wholesale use of copyright
material,, without payment, by large industrial organisations' at the 1967 Stockholm
Conference.3711 Commenting on the CDPA 1988, Laddie, Prescott and Vitoria
concludee that the scope of the fair dealing defence for research or private study 'is
fairlyy limited. Thus, although it is not confined in terms of activities performed by
thee researcher or student himself, it does not justify the making of multiple copies
byy a third party for use by a plurality of such persons'.372 In consequence, it was
obviouslyy not deemed necessary to incorporate die response of UK copyright law to
thee challenges of new reproduction techniques into the fair dealing provisions.
Instead,, the rules concerning reproductions made by libraries and educational
establishmentss must be brought into focus.
Ass already elaborated, this criterion of the three-step test was based on the consideration that
exemptionss should not enter into economic competition with the original work. Cf. Doc. S/l,
Recordss 1967,112 and subsection 3.1.2.
Cf.. Skone James 1965,177.
Seee Barker 1970.20.
Cf.. Barker 1970,32-33.
Seee Doc. S/13, Records 1967,630.
Seee Laddie/Prescott/Vitoria 1995,132. Cf. section 29(3) of the CDPA 1988.
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Indeed,, the issue of technical developments in the field of the copying art has
especiallyy been addressed in the context of library privileges. As the 1956
Copyrightt Act was approaching, it had already been stressed that new facilities
weree now available for study and research which had not been reflected adequately
inn the former UK Copyright Act 1911. In particular, the problem of students and
researchh workers who ask public libraries for photocopies of articles or parts of
periodicalss and books in their possession was raised. Under the rules given in the
19111 Copyright Act, it was doubtful whether the fair dealing defence for the
purposess of private study and research would protect a librarian who produces
copiescopies by photographic means on behalf of a student or research worker. In
consequence,, there was a move afoot to make arrangements authorising non-profit
organisationss to deliver a single reproduction to a person establishing that the copy
iss solely required for private study or research. To clarify the situation, it was
recommendedd that, under die 1956 Copyright Act, any action which would come
withinn the description of fair dealing if done by the student himself, should be so
regardedd if done by a librarian acting on his behalf.373 This approach informed the
draftingg of section 7 of the 1956 Act which deals specifically with the copying
activitiess of libraries.
Paragraphss 1 and 2 of section 7 of the 1956 Copyright Act concern the copying
off articles contained in a periodical publication. By virtue of section 7(1), librarians
off libraries which rank among a class prescribed by further regulations to be made
byy the Board of Trade are entitled to make or supply a copy of an article under
certainn conditions which again are to be determined by the Board of Trade. Section
7(2)) calls upon the Board of Trade to secure in particular that privileged libraries
aree not established or conducted for profit, that reproductions are only passed on to
personss satisfying the librarian that they will solely be used for private study or
research,, that no person is furnished with more than one copy of the same article,
andd that no copy extends to more than one article contained in any one publication.
Moreover,, persons to whom copies are supplied must be made to reimburse the cost
off the production of the copy including a contribution to the general expenses of the
library.. Pursuant to die regulations of the Board of Trade, libraries of schools,
universities,, public libraries, parliamentary libraries and libraries conducted for the
purposee of encouraging die study of certain subjects, for instance, religion, fine arts
andd science may benefit from section 7 provided that they are of a non-profit
nature.374 4
InIn paragraphs 3 and 4 of section 7 of die 1956 Copyright Act, similar regulations
aree set out for die copying of parts of published literary, dramatic or musical works.
However,, die librarian is barred from invoking this privilege if he knows die name
andd address of a person entitled to authorise die making of die copy. In this case, he
cannott produce die copy without prior autiiorisation irrespective of how difficult it

Cf.. Skone James 1965,242-243; Carter-Ruck/Skone James 1965,93.
Cf.. Skone James 1965,243-244; Carter-Ruck/Skone James 1965,94-%.

71 1

CHAPTER3 3

mayy be to obtain. Pursuant to section 7(4), the Board of Trade shall ensure that no
copyy will extend to more than a reasonable portion of the published work.375
Thee outlined library privileges are supplemented by rules concerning the copying
off complete works for use by other libraries. By virtue of section 7(5), the librarian
off a library of a class prescribed by regulations to be made by the Board of Trade
mayy make a copy of a work in its entirety if it is supplied to the librarian of another
libraryy of the prescribed class. Except for articles in periodicals, the copying
privilegee may again only be exercised if authorisation cannot be obtained. Pursuant
too the regulations made by the Board of Trade, not only the aforementioned
librariess may benefit from this privilege but also any library which makes works in
itss custody available to the public free of charge. It is irrelevant in this respect
whetherr or not such libraries are established or conducted for profit Moreover,
foreignn libraries of a similar class are included.376
Thee reproduction of copyrighted works by libraries, thus, is regulated in detail in
thee 1956 Copyright Act The rules concerning libraries even include die
establishmentt of a specific system of privileged institutions. Obviously, libraries
weree perceived as a key element with regard to the application of new reproduction
techniques.. Certain statements of the UK delegation at the 1967 Stockholm
Conferencee reflect the particular importance attached to the copying activities of
libraries.. Wallace, speaking on behalf of the UK, stated that the general idea
underlyingg the already described UK proposal was 'that there should be no
licensingg in cases in which the author normally exploited the work himself.377 He
maintainedd that 'with libraries, however, a compulsory licensing system might be
desirable,, provided that it would not prejudice the author's legitimate interests. If it
did,, the author should be remunerated'.378 It is noteworthy that the statement
touchess upon the payment of remuneration. In contrast to German and Dutch
legislationn which sought to cushion user privileges enabling the employment of
modernn copying techniques by providing for the payment of remuneration,379 the
UKK library privileges have not been connected with some mechanism ensuring that
authorss are remunerated. In 1979, merely die Public Lending Right Act was
adopted,, which provides for payments to authors out of a central fund. The
referencee point of this law, however, is not the copying of an author's work, but its
lending.. The annual sum which an author may receive by virtue of die Act is not
unlikelyy to be negligible.380

Cf.. Skone James 1965,244; Carter-Ruck/Skone James 1965, 96-97.
Cf.. Skone James 1965,244; Carter-Ruck/Skone James 1965,97-98; Dietz 1978,179.
Seee Minutes of Main Committee L Records 1967, 857. See for the UK proposal Doc. S/13, Records
1967,630.. Cf. the explanations given at the beginning of mis subsection.
Seee Minutes of Main Committee X Records 1967,857.
Cf.. subsections 3.1.3.1 and 3.1.3.2.
Cf.. de Ereitas 1984, 21-22 and 1990, 48-49; Skone James/Mummery/Rayner James/Garnett 1991,
374. .
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Ass the UK delegation to the Stockholm Conference took the view that the
authorss should be remunerated if an unreasonable prejudice arises, it must be
concludedd that the outlined library privileges were understood not to unreasonably
prejudicee the legitimate interests of the author. This is even more true as sections
38-411 of the CDPA 1988 maintain the described library privileges. Departing from
thee stricter rules given in the 1956 Copyright Act, parts of published works may
alsoo be reproduced on behalf of a person who requires the copy for research or
privatee study irrespective of whether authorisation can be obtained or not.381 As a
countermove,, it is emphasised in section 40 that multiple copies of the same
materiall are not allowed. In the UK, the making of single reproductions by libraries
forr purposes of research or private study, thus, was deemed permissible under the
three-stepptesteven though the authors are not remunerated.3*2
Ass to the educational use of copyright material, a more cautious approach was
taken.. In line with article 10(2) of the 1948 Brussels Act of the Berne Convention,
sectionn 6(6) of the UK Copyright Act 1956 allowed the inclusion of short passages
fromm a published work in anthologies intended for the use of schools. Besides other
limits,, it was made a condition that the work in question was not itself intended for
thee use in schools. Very similar rules were laid down in section 33(1) of the CDPA
1988.. As regards educational use, the 1956 Copyright Act provided in section 41(1)
that,, where the reproduction is made by a teacher or pupil otherwise than by the use
off a duplicating process, copyright shall not be taken to be infringed. 'Duplicating
process*,, in this connection, was defined as 'any process involving the use of an
appliancee for producing multiple copies'.383 Similarly, in section 32(1) of the CDPA
1988,, the principle has been set out that copyright is not infringed if a work is
copiedd in the course of instruction or of preparation for instruction, provided that
thee reproduction is done by a person giving or receiving instruction without
applyingg a reprographic process. 'Reprographic process' here is defined as a
processs for making facsimile copies or involving the use of an appliance for making
multiplee copies, including electronic means.384 Essentially, the legislator, therefore,
referss instructors or students to the making of copies by hand. However, section 36
off the CDPA 1988 provides that reprographic copies of passages from published
workss may be made on behalf of an educational establishment for the purposes of
instruction.. Not more than one per cent of any work may be copied in any quarter of
thee year. Moreover, the reprographic reproduction is not permitted if licences are

Cf.. section 39 of the CDPA 1988; Skone James/Mummery/Rayner James/Garnett 1991,263.
Libraries,, however, must take precautions to ensure that infringement of copyright is not tacitly
authorisedd by them if they have available self-service photocopying faculties for their readers. Cf.
thee case Moorhouse and Angus and Robertson (Publishers) Pty Ltd. v. University of New South
Waless brought before die Australian Copyright Council, [1976] RPC 151,49 AUR 267. The case is
discussedd by Wilson 1975-76, 190-198. Cf. for its relevance in the UK Laddie/Prescott/Vitoria
1995,791-792. .
Seee section 41(7) of die 1956 Copyright Act
Seee section 178 of the CDPA 1988.
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availablee which enable the copying of works to the same extent. For educational
ends,, the boundary lines of reproduction privileges, thus, have been drawn much
moree narrowly than in the case of libraries by UK legislation.
Besidess the outlined provisions, UK copyright law contains a wide variety of
furtherr exemptions from exclusive rights which fall directly under the three-step test
off article 9(2) BC Pursuant to the 1956 Copyright Act, a work could be reproduced
forr the purposes of a judicial proceeding, or for a report thereof.385 A corresponding
rulee was set out in section 45 of the later CDPA 1988. Pursuant to section 45,
copyrightt is not infringed by anything done for the purposes of parliamentary or
judiciall proceedings or reporting such proceedings. With regard to artistic works
whichh are permanently situated in public places, or in premises open to the public,
sectionn 9(3) of the Copyright Act 1956 exempted the making of a painting,
drawing,, engraving or photograph of a work as well as its inclusion in a film or a
televisionn broadcast386 A provision to the same effect, including cable programmes,
wass laid down in section 62 of the CDPA 1988. The Copyright Act 1956 also
providedd that the copyright in an artistic work is not infringed by its inclusion in a
filmm or a television broadcast if the inclusion is only by way of background or
otherwisee only incidental to the principal matters represented in the film or
broadcast.. Section 31 of the CDPA 1988 contains the broader principle that
copyrightt in a work is not infringed by its incidental inclusion in an artistic work,
soundd recording, film, broadcast or cable programme. As to musical works, the
privilegee is restricted.387 The reconstruction of buildings in which copyright subsists
iss also exempted under UK copyright law. Section 9(10) of the 1956 Copyright Act
dealtt with this case. In the CDPA 1988, the limitation was maintained in section 65.
Certainn new user privileges which are directly controlled by the three-step test
alsoo entered the picture when the CDPA 1988 was adopted. Section 63, for
instance,, provides that it is not an infringement of copyright in an artistic work to
copyy it, or to issue copies to the public, for the purpose of advertising the sale of the
work.3888 Allowance is also made for purposes of time-shifting in section 70. In
respectt of sound and visual recordings, this provision complements the fair dealing
provisionss for private study and research. Furthermore, the needs of disabled people
aree reflected in the CDPA 1988. By virtue of section 74, non-profit bodies
designatedd by the Secretary of State may provide them with programmes that are
sub-titledd or otherwise modified for their special needs. For this purpose, the
makingg of copies of television broadcasts or cable programmes is exempted. In
addition,, copies may be issued to the public. The privilege, however, can only be
exercisedd if no appropriate licensing scheme exists.389
Secc sections 6(4) and 9(7) of the UK Copyright Act 1956.
Seee in respect of works of architecture section 9(4) of the 1956 Copyright Act Cf. CarterRuck/Skonee James 1965,80-83.
Seee section 31(3) of the CDPA 1988. Cf. Laddie/Prescott/Vitoria 1995,138-140.
Cf.. Laddie/Prescott/Vitoria 1995,256.
Seee sections 74 and 143 of die CDPA 1988. Cf. Laddie/Prescott/Vitoria 1995,164.
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Itt can be concluded that in UK copyright law, numerous provisions are to be
foundd which are directly subjected to the control of the three-step test. The freedom
whichh national legislation enjoys because of the introduction of the test at the 1967
Stockholmm Conference has largely been used by UK legislation. As to private use
privileges,, however, it must be emphasised that the UK refrained from exempting
thee making of multiple copies, for instance, for administrative purposes or internal
usee in public welfare institutions or industrial undertakings.390 The fair dealing
defencee for private study or research and the accompanying library privileges only
alloww the making of a single copy for strictly personal use. The government
expresslyy proposed to introduce a levy on blank tapes to deal with home taping in
thee course of the preparatory work undertaken for the CDPA 1988.391 Finally, the
levyy scheme did not become part of UK copyright law.
3.7.5.55

INDIA

Untill the end of the 1967 Stockholm Conference, the Indian delegation opposed the
introductionn of the three-step test In particular, it was not willing to acquiesce in
thee adoption of article 9(2) BC because, from India's point of view, it offered
insufficientt possibilities of compulsory licensing. Gae, speaking on behalf of India,
statedd unequivocally that his delegation 'favored the inclusion in the right of
reproductionn of a provision for compulsory licensing'.392 He asserted that
'inn countries where the need might arise, compulsory licensing was desirable
too enable the competent authorities to fix the amount of compensation it
wouldd be fair to pay to an author for the use of his work, particularly when the
publicc interest required the reproduction of that work. Although his
suggestionss had not been accepted by Main Committee I, he would still like to
havee [article 9(2) BC] amended to include some such provision.'393
Thee position taken by India is of particular interest. It elucidates the limits of the
freedomm granted by the three-step test Although the latter has always been
understoodd to allow national legislation great latitude, India urged room to
manoeuvree lying beyond its scope.
Too assess the Indian position adequately, it must be clarified from the outset that
thee limitations imposed on exclusive rights in Indian copyright law did not show
extraordinaryy features which are to be considered incompatible with the three-step
testt Correspondingly, the Indian delegation was not concerned with specific user
Cf.. the previous subsections dealing with the situation in die FRG and the Netherlands.
Cf.. de Freitas 1990, 46-47. He also summarises the decision CBS Limited and Others v. Amstrad
Consumerr Electronics PLC and Another 1988 in which Lord Templeman described the situation
priorr to the CDPA 1988 as 'lamentable' and referred to 'millions of breaches of the law' committed
byy home copiers every year.
Seee Plenary of the Berne Union, Records 1967,804.
Seee Plenary of the Berne Union, Records 1967,804.

75 5

CHAFIER3 3

privilegess but with the approval of far-reaching compulsory licensing in thefieldof
thee right of reproduction. The relevant statute in effect at thetimeof the Stockholm
Conferencee was the Indian Copyright Act 1957 which entered into force on January
24,, 1958. It replaced the previous 1914 Act which leaned heavily on the UK
Copyrightt Act 1911. In the Rajya Sabha, the Council of States, the ambitious bill
containingg the new copyright law had been introduced on October 1,1955. Finally,
itt was enacted in less than two years on June 4, 1957.394 Not only the changed
constitutionall status of India but also the aim to accord with the 1948 Brussels Act
off the Berne Convention had been a propelling force for the adoption of a selfcontainedd copyright law in the seventh year of the Republic of India.395 As regards
copyrightt limitations, a close connection to UK copyright law can hardly be denied.
Inn section 52 of the Indian Copyright Act 1957, various limitations are enumerated,
thee majority of which call provisions of the UK Copyright Act 1956 to mind.
Likee in the UK, a fair dealing with a copyrighted work is exempted for the
purposess of research or private study, criticism or review and reporting current
eventss under section 52 (a) and (b) of the Indian Copyright Act 1957. The factors to
bee taken into account when considering a fair dealing defence under Indian law
resemblee those developed in the UK. Commenting on the 1957 Act at the time of
thee Stockholm Conference, Singhal stressed that allowance must be made for the
'nature,, scope and purpose of the works in question'.396 He maintained that
similarityy in these respects will lead to a finding of competitiveness, and that the
laterr publication, under these circumstances, 'will interfere with the sale and
diminishh the profits of the earlier work, and thereby cause substantial injury to the
ownerr of the copyright in the earlier work'.397 As to the 'extent, value, purpose and
effectt of the material appropriated', Singhal emphasised that the 'quality, rather
thann the quantity, of the appropriated material is the real criterion'.398 Attention has
beenn devoted to these aspects, for instance, in M/S Blackwood & Sons Ltd. v. A.N.
Parsuraman.. In this decision, judge Rajgopala Iyengar elaborated:
'Iff there were such a motive [to compete with the earlier work and to derive
profitt from such competition] it would render the dealing "unfair" but I am
unablee to agree that if the works were not intended to compete, this would set
att rest all questions concerning "fair dealing". Here again it appears to me that
onee has to have regard to the substantiality of the quantity and the quality of
thee matter reproduced.'399

Cf.. Baxi 1986, 500-501.
Cf.. Baxi 1986, 502.
Seee Singhal 1968,222.
Seee Singhal 1968,222-223. Cf. Narayanan 1986,158.
Seee Singhal 1968, 223. Cf. the explanations given with regard to the fair dealing defence under UK
copyrightt law in the previous subsection.
Seee All India Reporter 1959 Mad 410 (428). The quoted part of the decision is also reproduced by
Karkara/Chopra/Gyanendraa Kumar 1986,506.
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Likee in UK copyright law, weight is thus lent to the likelihood of competition - a
criterionn which is also reflected in the three-step test400 Narayanan, accordingly,
touchess upon article 9(2) BC when discussing the Indian fair dealing provisions.401
Inn section 52 (c) of the Indian Copyright Act 1957, the reproduction of a work
forr the purpose of judicial proceedings or a report thereof is also exempted Section
522 (d), moreover, permits a work's reproduction in material prepared by the
secretariatt of a legislative body exclusively for the use of the members of that
body.4022 As regards artistic works permanently situated in public places and
architecturall works, limitations can be found in section 52 (s), (t), (u) and (x). They
resemblee those set out in the UK Copyright Act 1956.403 The complex library
systemm established in UK copyright law, however, does not reappear in the Indian
Copyrightt Act 1957. Instead, section 52 (o) simply allows the making of not more
thann three copies of a book, pamphlet, sheet of music, map, chart or plan by or
underr the direction of the person in charge of a public library for the use of the
libraryy if such material is not available for sale in India. As to educational use of
copyrightedd material, section 52 (g), in line with article 10(2) of the 1948 Brussels
Actt of the Berne Convention, allows the inclusion of short passages from a
publishedd work in anthologies intended for the use of educational institutions. The
boundaryy lines of this privilege are drawn as restrictively as in the UK Copyright
Actt 1956.40* Section 52 (h) of the Indian Copyright Act 1957, moreover, exempts
thee reproduction of a work by a teacher or a pupil in the course of instruction.
Besidess the outlined limitations, the Indian Copyright Act 1957 permits the free
usee of texts of a legislative, administrative or legal nature. Section 52 (q) allows the
reproductionn of material taken from any official gazette, acts of a legislature,
reportss of any committee, commission, council, board or other like body appointed
byy the government, as well as of judgements or orders of a court, tribunal or other
judiciall authority. Additional rules concerning translations of acts of a legislature
aree set out in section 52 (r). These provisions rest on the rules laid down in the
Bernee Convention with regard to material produced by the state.405 Hence, the
inspectionn of limitations for which the 1957 Copyright Act provides does not reveal
insurmountablee hurdles which would have hindered India from approving the threestepp test By contrast, the fair dealing defence, as construed in India, comes close to
notionss which are reflectedd in the three-step test.

Thee three-step test prohibits a conflict with 'a normal exploitation of the work'. Cf. the more
detailedd explanations given in the previous subsection.
Seee Narayanan 1986,156.
Itt has been pointed out in the context of this provision that brochures or pamphlets for die use of
memberss of die different Indian parliaments often reproduce copyrighted material Cf.
Karkara/ehopra/Gyanendraa Kumar 1986,489-490.
Seee for a more detailed description the previous subsection.
Seee section 6(6) of the UK Copyright Act 1956. Cf. Skone James 1965,179.
Cf.. in particular articles 2(2) and 2bis(l) of die 1948 Brussels Act of the Berne Convention and
articless 2(4) and 2tris(l) of the 1967 Stockholm Act
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Too understand the resistance to the adoption of the three-step test, the particular
importancee which has traditionally been attached to compulsory licensing in India
mustt be brought into focus. Two exclusiverights,the right of reproduction and the
rightright of translation, play a decisive role in this respect Under the 1914 Copyright
Act,, the exclusive right of translation had already been restricted. Pursuant to
sectionn 4 of the 1914 Act, it was to subsist only for a period of ten years from the
firstt publication of the work. However, the author was not divested of the
translationn right if he authorised the translation of his work within this period.406 As
Baxii points out, the language of the 1914 Act 'might suggest a laudable policy of
promotingg wider diffusion of Indian works in one language into other Indian
languages'.4077 The objective to ensure wider diffusion of Indian works reappeared in
thee 1957 Act - in the shape of compulsory licences. Pursuant to section 31, a
complaintt can be made to the Indian Copyright Board if the right holder of any
Indiann work which has been published or performed in public refuses to allow the
work'ss republication, public performance or communication by radio-diffusion.408
Afterr giving the owner of the copyright a reasonable opportunity of being heard, the
Copyrightt Board is entitled to arrange for the grant of a licence to the complainant
iff it is satisfied that the grounds for the right holder's refusal are not reasonable.409
Inn this case, the Board must determine the compensation to be paid to the right
holder.. Not only Indian works410 but literary or dramatic works in any language are
furthermoree subjected to section 32. The latter provision vests in the Copyright
Boardd the power to grant non-exclusive licences to publish a translation of a work.
Att the time of the Stockholm Conference, it was made a condition that a translation
off the work had not been published within seven years of the first publication of the
work,, or that such translation was out of print. Moreover, the applicant for the
compulsoryy licence must have unsuccessfully undertaken certain steps to obtain
authorisationn and satisfy the Copyright Board that he is capable of producing a
correctt translation and paying the determined royalties. The work must not have
beenn withdrawn from circulation by the author, and the latter must have been given
thee opportunity of being heard.411
Againstt this backdrop, India tabled a proposal at the 1967 Stockholm Conference
thatt aimed to exempt the reproduction of a work not only

406 6

Cf.. Baxi 1986,500.

407 7
Seee Baxi 1986,500.
408 8

Inn 1983, section 31 was amended so as to refer to broadcasting instead of radio-diffusion. Cf.
Karkara/Chopra/Gyanendraa Kumar 1986,303-304.
Sectionn 4 of the UK Copyright Act 1911 contained a similar provision. Cf. Karkara/Chopra/
Gyanendraa Kumar 1986, 305. However, under section 4, a compulsory licence was only possible
afterr the death of the author and not generally during the term of copyright
Ann 'Indian' work, for the purposes of section 31, is a work, the author of which is a citizen of India
orr which is first published in India. In die case of a firm or record, works made or manufactured in
Indiaa are included. Cf. Singhal 1968,143; Narayanan 1986,102.
411 1 Cf.. Singhal 1968,143-145.
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'(a)) for private use';
'(b)) for judicial or administrative purposes'; and
'(c)) in certain particular cases where the reproduction is not contrary to the
legitimatee interests of the author and does not conflict with a normal
exploitationn of the work',
ass proposed in the programme of the Conference,412 but also
'(d):: in cases not covered by (a), (b) or (c) above, on payment of such
remunerationn which, in the absence of agreement, shall be fixed by competent
authority*.413 3
Hence,, it envisioned the imposition of a compulsory general licence on the right
off reproduction beyond the other possibilities offered in the programme of the
Conference.. To understand the Indian position, it must taken into account that,
sincee the end of the Second World War, the question had been pending whether the
newlyy independent developing countries could be obliged to observe rules in the
fieldfield of international copyright law on which developed countries had agreed
withoutt considering their special needs.414 As Alikhan points out, the members of
thee Berne Union were conscious at thetimeof the Stockholm Conference that
'thee developing countries had genuine problems in gaining greater and easier
accesss to works protected by copyright, particularly for their technological
andd educational needs, from the developed countries, both in respect of formal
ass well as non-formal educational programmes'.415
Inn this vein, Singh, speaking on behalf of India, enunciated at the Stockholm
Conferencee that his delegation, in general, was of the opinion that 'the protection of
author'ss rights could not be considered apart from the rights of users'.416 He also
suggestedd that the approach of the Berne Union to the Convention 'should be
reorientatedd as soon as possible, treating it less as a trade matter and more as a
questionn of improving the educational and cultural needs of the less fortunate users
andd making their existence felt in the fast-changing world'.417 In Main Committee I,
Gae,, more specifically, elaborated that Union countries should be entitled to limit
thee exclusiverightof reproduction in the public interest He asserted that

412 2

Seee Doc. S/l, Records 1967,113.
Seee the text submitted by India, Doc. S/86, Records 1967,692.
4
Cf.. Alikhan 1986,427.
5
Seee Alikhan 19S6,425.
6
Seee Plenary of the Beme Union, Records 1967,807.
7
Seee Plenary of the Beme Union, Records 1967,807.
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'thee author's right should give way to that interest and he should be content
withh reasonable remuneration. The Indian Government fully supported his
rightright to that remuneration, but it did not think that the author should be
allowedd to withhold his work from the public.*418
Hee maintained that compulsory licensing is necessary in a multilingual country
likee India and spoke up for clarifying in the Convention that all references to the
reproductionn of a work should include translations.419 The Indian proposal enabling
aa compulsory general licence was understood to cover both the right of
reproductionn and the right of translation. Not surprisingly, it was rejected by Main
Committeee L
Thee Indian proposal concerns a point of particular interest. Obviously, a
compulsoryy general licence affecting the whole right of reproduction lies beyond
thee scope of the three-step test. Nevertheless, the chairman of Main Committee I,
Ulmer,, conceded that under the three-step test, 'the countries of the Union were,
however,, entitled to introduce a compulsory license in some cases, as was done by
thee German legislation'.420 The three-step test was understood to permit certain
kindss of compulsory licensing, but not the general licence on which the Indian
delegationn insisted. In the framework of the three-step test, the payment of equitable
remunerationn may be applied as a means to mitigate the corrosive effect of a
limitationn when it comes to decide whether an unreasonable prejudice is caused. In
thee report on the work of Main Committee I, it was clarified that the prejudice
causedd by the making of 'a rather large number of copies for use in industrial
undertakings'' may be reduced to a reasonable level by providing for the payment of
equitablee remuneration.421
Thee substantial difference between this mechanism and the compulsory general
licencee demanded by India lies in the fact that the payment of remuneration solely
influencess the finding of an unreasonable prejudice and thus only the test's third
criterion.. The two preceding criteria are not affected. Hence, the limitation must be
aa 'certain special case' and it must not 'conflict with a normal exploitation of the
work'' before the introduction of a compulsory licence regime can be taken into
account.. Furthermore, if the legitimate interests of the author are prejudiced by the
limitationn to such an extent that a reasonable level even cannot be reached by
providingg for the payment of equitable remuneration, the limitation is still
impermissible.. Thus, mere is a fine line to be walked between permissible and
impermissiblee compulsory licensing on die basis of the three-step test. For this
reason,, the three-step test did not meet the expectations of India which sought to
subjectt therightof reproduction as such to a compulsory licence regime.
Seee Minutes of Main Committee I, Records 1967,884.
Seee Minutes of Main Committee I, Records 1967,884.
Seee Minutes of Main Committee L, Records 1967,884. Cf. subsection 3.1.3.1.
Seee Report on die Work of Main Committee L Records 1967, 1145-1146. See subsections 3.1.2,
43.22 and 4.3.3.
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However,, the protest articulated by India at the 1967 Stockholm Conference did
nott remain unheard.422 The following 1971 Paris Revision Conference, in particular,
devotedd attention to special provisions reflecting the needs of developing countries.
Thee outcome of the Conference is an appendix to the Berne Convention delineating
ann exceptional regime concerning the right of reproduction and the right of
translation.. Non-exclusive compulsory licences may be granted in respect of
translationss for the purposes of teaching, scholarship and research, and in respect of
reproductionss for the purposes of systematic instructional activities.423 In 1983,
Indiaa paved the way for accession to the 1971 Paris Act of the Berne Convention. In
thiss context, it was expressly stated that this is due to
'certainn additional facilities to enable the developing countries to grant
compulsoryy licenses for translation and reproduction of works of foreign
origin.... As a developing country, it will be in our interest to adhere to the
[19711 Paris Act of the Berne Convention] so as to avail of the benefits of the
compulsoryy rights.'424
Onn 6 May 1984 India became party to articles 1 to 21 of the 1971 Paris Act.
3.1.44

THE DUALISM INHERENT IN THE THREE-STEP TEST

Thee previous survey of national limitations known at the time of the Stockholm
Conferencee shows that there was a wide variety of limits to the reproduction right in
domesticc legislation. In particular, the exemption of the making of quotations, the
incidentall inclusion of a work in a report on current events, the reproduction of
newspaperr articles on current topics by the press, the use in schoolbooks, the
photocopyingg in libraries, the personal use for private study, the reproduction of
workss made to be located permanently in public places, the reconstruction of
copyrightedd buildings, die use for advertising the public exhibition or sale of an
artisticc work, and the reproduction in the interests of public safety and for
parliamentary,, administrative and judicial purposes proved to be widespread.425
Inn sum, it can be gathered from the closer inspection of the situation surrounding
thee 1967 Stockholm Conference that mere is a peculiar dualism inhering in the
three-stepp test Article 9(2) BC was distilled from typical features of the described

422 2 Itt was feared

that India could leave the Berne Union, thereby inducing other developing countries to
doo the same. Cf. Ulmer 1971,435.
423 3 Seee appendix to the 1971 Paris Act of die Berne Convention, articles H, m and IV. Cf. for a
descriptionn of these provisions Ulmer 1971,428-434.
424 4
Seee the Statement of Objects and Reasons of the 1983 Act amending the Indian Copyright Act 1957,
reproducedd by Karkara/Chopra/Gyanendra Kumar 1986, 313. Section 32 of the 1957 Act, dealing
withh translations, was brought into line with the appendix to the 1971 Paris Act Furthermore, a new
sectionn 32A was inserted which corresponds to the rules laid down in respect of the reproduction
rightright in die appendix to the 1971 Paris Act
425 5
Seee subsection 3.1.3.
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extensivee set of limitations which existed in 1967. The 1965 Committee of
Governmentall Experts unequivocally took the view in the course of the preparatory
workk for the Stockholm Conference that 'the main difficulty was to find a formula
whichh would allow of exceptions, bearing in mind the exceptions already existing
inn many domestic laws'.426 On the one hand, allowance was therefore made for
thosee members of the Union seeking to shelter limitations. The three-step test must
accordinglyy be hindered from dismantling the edifice of traditional limitations.427
Onn die other hand, the drafters of article 9(2) BC sought to curb limitations on the
exclusivee right of reproduction. Consequently, the function was assigned to the
three-stepp test to set limits to exemptions from the reproduction right This dualism
characterisess the correlation of the three-step test with limitations known in 1967. It
wass mirrored in the programme of the Stockholm Conference which underlined 'the
considerablee difficulty of finding a formula capable of safeguarding the legitimate
interestss of the author while leaving a sufficient margin of freedom to the national
legislationn to satisfy important social or cultural needs*.428
Interpreterss of the three-step test ought to bee alert to the regulatory dilemma die
outlinedd dualism may bring about. The test's potential for effectively exerting
controll is impoverished insofar as its regulatory substance, the three criteria, is
definedd through its regulatory object, the various limitations. The amount of
regulatoryy independence of the three-step test depends on the extent to which
influencess of traditional limitations on its regulatory framework can be avoided.
Againstt this background, it is to be emphasised that the objective to afford die
memberss of the Berne Union the maintenance of long-standing limitations is
directlyy given expression in the test's open wording itself. It does not amount to a
fundamentall principle overshadowing the test's application that may be invoked
wheneverr a traditional limitation is affected. In this vein, it has been noted in the
preparatoryy work for the Stockholm Conference that the abstract formula 'would
indicatee the limits within which national legislation could provide for exceptions'.429
Nationall legislators must ensure compliance with the diree criteria irrespective of
diee existence of a limitation prior to the 1967 Stockholm Conference. It would be a
misunderstandingg to conclude that the three-step test must necessarily leave longstandingg national limitations untouched. This rule has to be borne in mind for die
laterr interpretative analysis.

Seee Doc. S/l, Records 1967,113. Cf. subsection 3.1.2.
Seee subsection 3.1.2. At the Conference, the delegate of the UK described this dualism by saying
thatt 'die inclusion in the Convention of a general right of reproduction was only acceptable if die
exceptionss to it were expressed in terms which, whilstremainingbroad enough to cover at least the
reasonablee exceptions already provided for in domestic laws, were nevertheless sufficiently
restrictivee to ensure that the author was not worse off than he would have been if the generalrightof
reproductionn had never been introduced'. See Minutes of Main Committee L Records 1967, 857.
Seee Doc. S/l, Records 1967,113.
Seee Doc. S/l, Records 1967,81 (emphasis added).
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3.22 The TRIPs Agreement
Inn 1994, the three-step test reappeared in Article 13 of the Agreement on TradeRelatedd Aspects of Intellectual Property Rights. The Agreement is part of the
outcomee of the Uruguay Round of Multilateral Trade Negotiations (MTN). The
three-stepp test was therefore embedded in the framework of the General Agreement
onn Tariffs and Trade (GATT). In contrast to the Berne Convention, the protection of
literaryy and artistic works in this context, does not form an end in itself, but is
pursuedd to 'reduce distortions and impediments to international trade'.430 Due to this
primaryy objective, the three-step test receives a connotation that markedly differs
fromm the introduction into the Berne Convention. The TRIPs Agreement seeks to
ensuree the harmonisation of the worldwide standard of intellectual property
protectionn rather than its gradual improvement. Accordingly, article 1(1) TRIPs
reflectss the concern that extensive protection could 'contravene the provisions of
thiss Agreement'.431 Moreover, the TRIPs Agreement provides certain safeguards
againstt abusive practices to prevent intellectual property rights from interfering
withh the freedom of international trade.432
Priorr to 1994, the world's intellectual property system was placed beyond the
GATTT altogether by Article XX(d) of the General Agreement under the condition
thatt measures concerning intellectual property protection 'are not applied in a
mannerr which would constitute a means of arbitrary or unjustifiable discrimination
betweenn countries where the same conditions prevail, or a disguised restriction on
internationall trade'.433 The reason for the insertion of the intellectual property
systemm into the framework of the GATT can be seen in the growing importance of
intellectuall property to the stimulation of economic growth in industrialised
countries.4344 This development leaves the advanced industrialised nations
vulnerablee to the application of practices like 'counterfeiting and piracy' in
countriess which embrace reproduction technology as a means to further local
innovationn while being loath to defer to legal disciplines dedicated to the protection
off foreign proprietary rights.435 In order to maintain a healthy trade balance, the
above-mentionedd free-riding practices led to not only unilateral and bilateral
initiativess on the part of the industrialised countries, but also growing resistance to
tradee concessions which could possibly increase the market access of countries that
aree not willing to impose a ban on 'counterfeiting and piracy'.

Thiss is stated in the preamble of the TRIPs Agreement
Comparee in this connection Article 19 of the Berne Convention 1971 (Paris Act) with Article 1(1)
TRIPs. .
Seee Articles 8(2) and 40 TRIPs. Cf. Katzenberger 1995,449-450.
Seee Reichman 19S9,829-836 and Drexl 1990, 285.
Cf.. die analysis by Reichman 1989,800-805.
Cf.. Reichman 1989,762-763 and 754-757; Alikhan 1986,432.
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Therefore,, the GATT Uruguay Round offered the possibility to reconcile the
concernn of advanced industrialised countries about free-riding practices with the
interestt of less developed countries in broader market access.436 Ultimately, the less
developedd countries accepted the incorporation of intellectual property protection
intoo the framework of the GATT as a countermove to the opening of the markets of
industrialisedd countries for their domestic products.437 Although the outlined
bargainn bears little resemblance to the concept of the Berne Convention, it served as
aa vehicle to improve the worldwide protection of literary and artistic works.
3.2.11 THE DOUBLE INSERTION OF THE THREE-STEP TEST

Inn preparation for the GATT Uruguay Round, several Negotiation Groups were
established,, among them the 'Group of Negotiation on Goods' which in turn was
dividedd into 14 additional groups. The task to assess the need for new rules and
discipliness in respect of an effective and adequate protection of intellectual property
rightsrights was assigned to the 11th of these bodies, the 'Negotiating Group on TradeRelatedd Aspects of Intellectual Property Rights, Including Trade in Counterfeit
Goods'.4388 In accordance with the instruction to give weight to 'the relationship
betweenn the negotiations in this area and the initiatives in other fora', co-operation
withh WIPO was qualified as beneficial.439 In consequence, WIPO was invited to
offerr supportive guidance in order to further the general understanding of the
treatiess it administers.440 The proposals tabled in the course of the 28 meetings of
thee Negotiation Group reflect this position, in respect of copyright protection, by
leaningg heavily on the Berne Convention, even though its idealistic underpinning
differss significantly from the trade-based approach which prevailed in the drafting
process. .
Onn the part of the industrialised countries, several states suggested, on the one
hand,, the accession of all participants to the 1971 Paris Act of the Berne
Conventionn while, on the other, emphasising the necessity of certain extensions,
especiallyy in respect of computer programs and databases.441 With regard to
436 6

Seee Reinbothe, 1992, 708.
Cf.. Heifer 1998, 377; Cohen Jehoram, 1995,123-124.
438 8
Cf.. Gervais 1998,11.
439 9
Seee Gervais 1998, 12. Cf. as to the relationship between GATT and WIPO att this initial stage the
studiess edited by Beier/Schricker 1989.
440 0
Thee Secretariat of WIPO was invited to provide an overview concerning 'the existence, scope and
formm of generally internationally accepted and applied standards/norms1 for intellectual property
protection.. See Annex to GATT Doc. MTN.GNG/NG11/6. This decision of the Group was
welcomedd by die representative of WIPO. Cf. ibid, 15. The papers prepared by WIPO can be found
inn GATT Doc. MTN.GNG/NG1 l/W/24/Rev. 1 and NG1 l/W/34. See in respect of initiatives pursued
byy WIPO at this time Ficsor 1996,79-82.
Cf.. for instance die Suggestion by Japan, GATT Doc. MTN.GNG/NGU/W/17/Add.l, 5-6 and die
Guideliness and Objectives proposed by the European Community, GATT Doc. MTN.GNG/NG11/
W/26,, 4 and 7-8. See furthermore die similar explanations given by the representative of die United
437 7
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exemptionss from exclusiverights,Japan took the view that limitations on copyright
shouldd 'follow the line of the Berne Convention'.442 A more detailed proposal in
thiss connection was submitted by the United States, claiming that
'anyy limitations and exemptions to exclusive economic rights shall be
permittedd only to the extent allowed and in full conformity with the
requirementss of the Berne Convention (1971) and in any event shall be
confinedd to clearly and carefully defined special cases which do not impair
actuall or potential markets for, or the value of, copyrighted works'.443
Ass the US representative explained, the latter formula aimed to clarify the Berne
Conventionn rather than constitute a substantive change. The inclusion of actual as
welll as potential markets was considered an element that is consistent with the
Bernee Convention but clearer than the stipulations thereof.444
Thee delegations of several developing countries cast doubt upon the mandate of
thee Group to set out norms and standards for the protection of intellectual property
andd referred to WIPO as the appropriate forum to seek improvements in this
respect4455 They asserted that a protection system which rests on no firmer basis
thann considerations concerning its 'trade adequacy' would inevitably neglect to
devotee sufficient attention to the danger evolving from 'abusive uses of monopoly
rightsrights in intellectual property'.446 In this line of reasoning, a submission from Brazil
wass premised on the assumption that, on its merits, the promotion of growth and
developmentt formed the centre of the Group's mandate. Thus, it warned of the
restrictivee effect on trade which might result from a 'rigid monopoly situation
createdd by excessive protection of intellectual propertyrights'.447India expressed its
reluctancee to acquiesce in the broadening of the level of protection already granted
byy the Berne Convention, by stating that the latter is 'more than adequate to deal
withh copyright protection'.448 Moreover, it took the view that principles like
freedomm on scope and level of protection, balance of rights and obligations, and
primacyy of public interest lie at the core of the Berne Convention.449
States,, GATT Doc. MTN.GNG/NGl1/4, 1-2 and the representative of the European Community,
GATTT Doc. MTN.GNG/NG11/9, 5.
Seee the Suggestion by Japan, loc. cit, 6. The wording was understood as a reference to the relevant
provisionss of die Berne Convention. Cf. GATT Doc. MTN.GNG/NG11/14, IS.
3
Seee GATT Doc. MTN.GNG/NG1 l/W/14/Rev.l, 8.
Seee die explanation given in GATT Doc. MTN.GNG/NGl1/14,14-15.
5
Thiss was, in particular, stressed by Chile. See GATT Doc. MTN.GNG/NG1 l/W/72.
6
Seee GATT Doc. MTN.GNG/NG11/4, 4 and MTN.GNG/NG11/10, 2-3. Moreover, cf. the
Communicationn from India, GATT Doc. MTN.GNG/NG1 l/W/39 and the corresponding statement
off die representative of India pointing out die 'monopolistic and restrictive character' of the
intellectuall property system, GATT Doc. MTN.GNG/NG11/14,4.
7
Seee GATT Doc. MTN.GNG/NG1 l/W/30,1-3.
8
Seee GATT Doc. MTN.GNG/NGU/W/37,17.
9
Cf.. die Communication from India, GATT Doc. MTN.GNG/NG1 l/W/39, 6-8 and die explanation
givenn by die representative of India, GATT Doc. MTN.GNG/NGI 1/15,2.
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Thee aforementioned fundamental differences of opinionremainedeven when the
negotiationss entered the stage of first draft agreements proposed by several
memberss of the group.450 Nevertheless, the tabled proposals gave rise to further
considerationss which influenced the final shape of the TRIPs Agreement The
proposall which the European Community had submitted, for instance, evoked the
suggestionn to apply the technique of incorporating provisions of already existing
intellectuall property conventions by reference.451 As several participants also
expressedd their concern about the interpretative uncertainty which might evolve
fromm paraphrasing the Berne Convention,452 it is not surprising that this concept
finallyfinally informed the drafting of article 9(1) TRIPs. By virtue of this provision, the
memberr countries are obliged to ensure compliance with articles 1 through 21 of the
19711 Paris Act of the Beme Convention and the appendix thereto, except for the
morall rights set down in article 6bis. Therefore, the three-step test of article 9(2) of
thee Berne Convention is incorporated into TRIPs by reference.
Moreover,, the three-step test appears in article 13 TRIPs. This second insertion
cann be traced back to a US draft agreement.453 The latter document contains in
articlee 6 of its section dealing with copyright andrelatedrightsa separate provision
concerningg copyright limitations. Its wording corresponds, with merely slight
alterations,, to the already quoted formula which the United States perceived as
clarificationn of the Berne Convention inrespectof permissible limitations:
'Contractingg parties shall confine any limitations or exceptions to exclusive
rightsrights [...] to clearly and carefully defined special cases which do not impair
ann actual or potential market for or the value of a protected work.'454

Thee chairman of the negotiating group, Lars Anell, included this article 6 into the
so-calledd 'Composite Draft Text' which he prepared in order to facilitate the
consultationss after several draft agreements had been presented.455 He modified and
restructuredrestructured the various proposals so as to afford their arrangement in a singl

Whilee the proposals of the European Community, GATT Doc. MTN.GNG/NG1 l/W/68, 4, the
Unitedd States, NG11/W/70, 4, Switzerland, NG11/W/73, 5, and Japan, NG11/W/74, 5 sought to
establishh the set of rales laid down in the Paris Act of the Berne Convention as a common standard
off all member countries, the proposal of 12 developing countries, NG11/ W/71,10 focuses solely on
thee principle of national treatment.
Thesee comments, in particular, were evoked by a proposal which Switzerland had been presented.
Cf.. GATT Doc. MTN.GNG/NG11/20, 9.
Seee GATT Doc. MTN.GNG/NG11/21, 25. The same problem was discussed in connection with the
proposall of the United States, ibid., 8.
Seee GATT Doc. MTN.GNG/NG11/W770 of May 11,1990.
Seee GATT Doc. MTN.GNG/NGl 1/W770, 6. Compare the wording of this draft provision with die
textt proposed earlier by the US in GATT Doc. MTN.GNG/NGl l/W/14/Rev. 1,8.
Seee the description of Gervais 1998, 17-21. The 'Chairman's draft1 was first circulated as informal
documentt number 1404, dated 12 June 1990. It became later document MTN.GNG/ NG11AW76.
Thee formula of the United States can be found under 8A.2 on page 14.
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compilationn which facilitated the subsequent informal negotiations.456 In the course
off these meetings, the size of the 'Composite Draft Text1 shrank proportionately to
thee progress made in the discussions on contested points. This process led to the
graduall approximation of the formula introduced by the United States to the
wordingg of article 9(2) BC457
Inn consequence, the three-step test is not only incorporated into the TRIPs
Agreementt by reference to article 9(2) BC but also embodied in article 13 TRIPs.
Too understand why the contracting parties of the TRIPs Agreement ultimately
favouredd this second inclusion of the three-step test as an independent, separate
provision,, it is necessary to remember the starting point of the debates on copyright
limitations.. In particular, agreement could be reached on one point: the rules to be
laidd down in TRIPs should correspond to the principles of the Berne Convention.
Againstt this backdrop, it appears safe to assume that the three-step test was
regardedd as a kind of materialisation of the standard of protection reached in the
Bernee Convention,458 and that its second inclusion, for this reason, met with
approval.. Furthermore, it must be borne in mind that a specific merit of the threestepp test is its openness. The abstract criteria of the test are capable of encompassing
aa wide range of limitations. Hence, just like at the 1967 Stockholm Conference for
thee revision of the Berne Convention,459 it formed a proper basis for the
reconciliationn of the contrary opinions expressed during the deliberations of the
Negotiatingg Group on TRIPs.
3.2.22

ARTICLE

13 TRIPs AS A BERNE-PLUS ELEMENT

Too clarify the effect of article 13 TRIPs on copyright limitations, certain provisions
off the Berne Convention to which article 9(1) TRIPs refers must be considered. As
alreadyy emphasised, article 13 TRIPs is interwoven with the standard of protection
reachedd in the Berne Convention. Which consequences this close connection has
cann be inferred from article 20 BC in particular. This provision is also encompassed
byy the reference made in article 9(1) TRIPs. It reads as follows:
'Thee Governments of the countries of the Union reserve therightto enter into
speciall agreements among themselves, in so far as such agreements grant to
authorss more extensive rights than those granted by the Convention, or
containn other provisions not contrary to this Convention. The provisions of
existingg agreements which satisfy these conditions shall remain applicable/

Cf.. the covering page of the 'Chairman's draft', ibid, and Doc. MTN.GNG/NG11/27.
Seee informal documents no. 2341, dated 1/10/1990, 11 (6A.1); no. 2613, dated 25/10/1990, 8 (art
12);; no. 2814, dated 13/11/1990,7 (art. 12) and no. 2909, dated 22/11/1990,8 (art. 13).
Cf.. Reinbothe 1992,711 and Reinbothe/v. Lewinski 2002,134.
Cf.. subsection 3.1.2.
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Thee central question here is the extent to which article 20 BC prevents article 13
TRIPss from serving as an alternative basis for limitations besides relevant
provisionss of the Beme Convention. This problem will subsequently be approached
inn stages. In particular, it is necessary to analyse the role which article 20 BC, in
general,, plays in the framework of the TRIPs Agreement.
Thee historical background to article 20 shows that its anchorage lies in the
endeavourr to regulate bilateral agreements between Union countries.460 Hence, it
arguablyy does not concern the accession of more than two members of the Berne
Unionn to the TRIPs Agreement. This line of reasoning would render article 20 BC
incapablee of affecting any provision of TRIPs. The argument, however, can easily
bee rebutted. Article 20 seeks to prevent derogations to the standard of protection
reachedd in the Berne Convention.461 Therefore, it is inappropriate to set aside article
200 on account of the mere technical finding that TRIPs is not a bilateral agreement
Indeed,, more than two participants from among the countries of the Berne Union
adoptedd the TRIPs Agreement. However, instead of inferring from this fact the
inapplicabilityy of article 20 BC, it can be argued that there is all the more reason to
observee the rules laid down for bilateral agreements when more than two members
off the Berne Union accede to an additional agreement. The potential harm to the
standardd of protection safeguarded by article 20 BC which might flow from an
additionall agreement is undoubtedly the greater the more members of the Berne
Unionn participate. Viewed from this perspective, the TRIPs Agreement itself, and
thuss also provisions like article 13 TRIPs, are accordingly subjected to the
obligationn laid down in article 20 BC.
Againstt this finding, it could be asserted that the members of the Berne Union
enjoyy the freedom to alter one treaty by a later one.462 Theoretically, the
establishmentt of the TRIPs Agreement could have been used to do away with the
obligationn resulting from article 20 BC. The parties of the TRIPs Agreement,
however,, obviously did not intend to deviate from the rule set out in article 20, but
manifestlyy countenanced and even underscored the commitment to the standard of
protectionn reached in the Berne Convention. In contrast to article 6bis BC, article 20
wass not excluded from the reference to provisions of the Convention made in article
9(1)) TRIPs. Furthermore, article 2(2) TRIPs underlines the intention of the parties
nott to derogate from existing obligations under the Berne Convention. It would
appearr schizophrenic to allege that the TRIPs Agreement, by means of a reference
too article 20 BC, places the obligation on its parties to vest authors with more
extensivee rights when entering into an additional agreement, while at the same time
nott meeting the standard of protection reached in the Berne Convention itself.
Therefore,, it can be concluded that article 20 BC does affect the TRIPs

Cf.. Ricketson 1987,682-685.
Cf.. the circumscription of this objective by Ricketson 1987,687.
Cf.. Ricketson 1987,686-687. See Katzenberger 1995,457, as to die lex posterior-maxim.
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Agreement.4633 Its provisions are to be construed in the light of the obligation to
safeguardd the Berne standard of protection. This obligation is central to die
determinationn of die function of article 13 TRIPs.
Whenn examined separately from article 20 BC, article 13 TRIPs could be
employedd to impose restrictions which are consistent with die Üiree-step test on all
exclusiveerightswhich have been recognised internationally. Limits could not only
bee set to merightof reproduction, as already enabled by article 9(2) BC, but also to
alll other exclusive rights - regardless of die specific prerequisites for copyright
limitationss set form in die Berne Convention.464 As die scope of article 13 is
delineatedd in general terms, its wording fails to indicate tiiat allowance must
necessarilyy be made for die system of permissible limitations established in die
Bernee Convention. It simply calls upon die members of die TRIPs Agreement to
ensuree generallytfiatlimitations on exclusiverightscomply witii dietiiree-steptest:
'Memberss shall confine limitations or exceptions to exclusiverightsto certain
speciall cases which do not conflict widi a normal exploitation of die work and
doo not unreasonably prejudice die legitimate interests of die right holder.'
Whenn read witiiout considering die context in which article 13 TRIPs is placed,
diiss language suggeststiiat,regardless of Berne provisions, limitations on whatever
exclusivee right could simply be based on article 13. This would inevitably lead to
ann erosion of die specific system of permissible limitations for which die Berne
Conventionn provides. If limitations could alternatively be based on article 13
TRIPs,, die specific norms of die Convention would become obsolete. This scenario
nourishess die fear of a potential destabilising effect on die Berne standard of
protection.. For instance, it has been contended that die three-step test might erode
diee audiors'rightto equitable remuneration which is explicitly guaranteed in article
11 \bisi2).465 The outlined understanding of article 13 TRIPs is therefore at odds with
diee objective of article 20 BC to safeguard die standard of protection reached in die
Bernee Convention. It would trigger a conflict between die Berne Convention and
thee TRIPs Agreement and contradict die effort made in die drafting process and
expressedd in article 2(2) TRIPs to harmonise both treaties. The conceptual contours
off article 13 TRIPs must dierefore necessarily be traced witii an eye to die
surroundingg context and, in particular, article 20 BC.
Thee objective to circumscribe die scope of article 13 so as to ensure an
applicationn which does not cause tension between die Berne Convention and die
Seee Gervais 1998,89-90; Katzenberger 1995,458
Forr thatreason,tbe three-step test contained in article 13 TRIPs might theoretically also be regarded
ass a Berne-minus element Cf. Correa 1996, 69; Cohen Jehoram 1995, 127 and 2001, 384. See
Gervaiss 1998, 89-90, as to die creation of new compulsory licences. Francon 1997, 37, elaborates
thatt when article 13 was adopted, it was indeed feared dial die dmse-step test might lead to new
limitationss on die performancerightbeyond tiiose already provided for in die Berne Convention. Cf.
alsoo Breiman 2002,223-224.
Cf.. Reinbothe/v. Lewinski 2002,131.
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TRIPss Agreement can be realised by two different assumptions. Firstly, the scope
off article 13 can be confined to the rights which were newly introduced into
internationall copyright law by the TRIPs Agreement.466 This interpretation, indeed,
leavess the system of the Berne Convention untouched. However, it unduly
minimisess the scope of article 13 and can hardly be reconciled with its wording.
Thee terms used in article 13 TRIPs do not point towards any such restriction of
scope.. By contrast, as already elaborated, the wording evokes the impression of
universall applicability by simply referring to 'limitations or exceptions to exclusive
rights'.. Undoubtedly, it would have been possible to lay down the confinement to
newlyy introduced rights in the wording of article 13 itself, if this was really
intendedd Hence, this line of reasoning must fail.
Secondly,, however, article 13 can be conceived as an additional hurdle which
exemptionss from exclusive rights have to surmount in order to be permissible.467
Basedd on this interpretation, limitations which are consistent with the Berne
Conventionn can additionally be scrutinised in the light of the three-step test. This
approachh also inhibits article 13 from eroding the Berne system of permissible
limitations.. At the same time, it has the merit of preserving the applicability of
articlee 13 to the exclusive rights recognised jure conventions. It corresponds to the
wordingg of article 13 which fails to indicate any restriction to the newrightsgranted
authorss in the TRIPs Agreement Furthermore, it mirrors the deliberations of the
negotiatingg group on TRIPs: article 13 was crafted to universalise the already
existingg rules in the field of copyright limitations. Against this background, it is
consistentt to bring all kinds of copyright limitations, in addition to the specific
provisionss of the Berne Convention, into line with the three-step test.468 The
harmonisingg effect of this procedure contributes to the realisation of the primary
objectivee of TRIPs to promote international trade by guaranteeing a similar standard
off copyright protection worldwide. It is therefore appropriate to posit that article 13
iss an additional safeguard. It can be qualified as a Berne-plus element469 In
consequence,, the three-step test reaches the stage of a comprehensive clause
controllingg all copyright limitations in the framework of the TRIPs Agreement470 In
thee context of the WIPO 'Internet' Treaties, this substantial extension of the test's
scopee was confirmed.

Namely,, therentalrightsgranted in article 11 TRIPS. Cf. Gervais 1998,99-100; Katzenberger 1995,
466;; Reinbothe 1992, 711, in respect of the possibility to base an additionalrentalrightfor authors
whosee work is embodied in a phonogram on article 14(4) TRIPs. The view that the scope of article
133 TRIPs is reduced to the newly grantedrightshas been taken by the European Communities in die
coursee of the WTO Panel Decision on United States - Section 110(5) of the US Copyright Act See
WTOO Panel - Copyright 2000,27-28.
Seee Cohen Jehoram 1995,127 and 2001,384; Ricketson 1999,80; Gervais 1998,90.
Cf.Rcsorr 1997,215.
Cf.. Reinbothe 1992,711; Katzenberger 1995,467; Goldstein 2001, 294.
Seee Heide, 1999, 105 and Keplinger, 19%, 57.
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3.33 The WIPO 'Internet' Treaties
Afterr the 'twin revisions' of the Berne Convention in Stockholm 1967 and Paris
1971,, new challenges for the international copyright community evolved from
numerouss technological developments like reprography, home taping, satellite
broadcastingg and cable television, or the growing importance of computer programs
andd electronic databases.471 Although these changes necessitated a suitable
response,, a renewed revision of the Berne Convention seemed out of reach. The
predictionss in respect of its possible outcome were anything but positive due to the
fearr of unexpected and undesirable results, such as a decreased level of
protection.4722 Against this backdrop, WTPO followed the concept of 'guided
development'' by preparing various studies and promoting discussions on problem
areas.. On the basis of these initiatives, guidelines and recommendations to national
legislatorss were offered in order to ensure that similar solutions to the existing
problemss would be chosen.473 At the end of the 1980s, however, the need for new
normss capable of adjusting die system of international copyright protection to the
latestt technical innovations could no longer be denied.474
Withh regard to the preparation of new norms and standards, WTPO convened a
committeee of experts which was later, in September 1992, divided into two separate
bodiess by the Assembly of the Berne Union - one for the preparation of a possible
protocoll to the Berne Convention, die second for the consideration of a new
instrumentt on the protection of the rights of performers and producers of
phonograms.4755 Even though their preparatory work was initially overshadowed by
thee measures taken in other fora, namely in the GATT Uruguay Round, their
deliberationss came to fruition after the adoption of the TRTPs Agreement. In 1996,
thee WTPO Diplomatic Conference on Certain Copyright and Neighboring Rights
Questionss was convoked and finally adopted two treaties: die WIPO Copyright
Treatyy (WCT) and the WIPO Performances and Phonograms Treaty (WPPT).476 At
thee core of these agreements lies die objective to clarify certain issues raised by the
applicationn of digital technology, in particular with respect to the internet, which are
nott specifically addressed in die TRTPs Agreement.477

Seee Ficsor 1997,197.
Cf.. Ficsor 1996,79.
Cf.. Ricketson 1987,919-921; Ficsor 1996,80; Alikhan 1986,43&439.
Seee Ficsor 1996,80.
Forr a detailed description of this development, see Ficsor 1996,80-84. Cf. the introductory notes of
WTPOO Doc. CRNR/DC/4 and CRNR/DC/5.
Cf.. Ficsor 1997, 198-199. The protection of databases was also under discussion. In respect of a
correspondingg sui generisright,however, no agreement could be reached at the Conference. Instead,
aa recommendation concerning databases was issued which expresses 'interest in examining further
diee possible implications and benefits of a sui generis system of protection of databases at die
internationall level'. See WIPO Doc. CRNR/DC/100. Cf. Francon 1997,3-5.
Seee the preamble of the WCT. Cf. Hcsor 1997,198.
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Inn connection with limitations and exceptions in the digital environment, the
three-stepp test was embraced as a means to attain the outlined objective. Ultimately,
thee test has been laid down in article 10 WCT as well as in article 16(2) WPPT. The
decisionn to solve thee problem of permissible limitations by simply referring to the
three-stepp test had already been anticipated in the TRIPs Agreement. Moreover, the
variouss debates on copyright limitations during the so-called 'guided development'
periodd had been based on the three-step test. The same is true for the preparatory
workk undertaken for the initially envisaged protocol to the Berne Convention and
thee new instrument on the protection of the rights of performers and producers of
phonograms.. The deliberations of the different committees and groups of experts
involvedd in these preparatory activities show which considerations underlay the
finalfinal insertion of the three-step test into the WIPO 'Internet' Treaties. For this
reason,, attention will be devoted to the period of 'guided development' before
embarkingg on a description of the proceedings at the 1996 WIPO Diplomatic
Conferencee itself. The outcome of the various meetings of experts convened prior to
thee 1996 Conference will be discussed in the ensuing subsection 3.3.1.
Subsequently,, the debate on the three-step test at the Conference will be brought
intoo focus in subsection 3.3.2.
3.3.11 PREVIOUS DISCUSSIONS BASED ON THE THREE-STEP TEST

Thee problem of private use privileges formed the centre of gravity in the debates on
limitationss during the 'guided development' period.478 As the three-step test was the
onlyy guideline issued in this respect at the 1967 Stockholm Conference, it
constitutedd the logical starting point taken by the various committees of experts. A
statementt made by the participants in a meeting held in June 1984 shows that the
neww ways of reproduction were considered incompatible with the three-step test
Thee Group of Experts on Unauthorized Private Copying of Recordings, Broadcasts
andd Printed Matter pointed out unequivocally that the
'cumulativee effect of reproduction for private purposes of sound and visual
recordingss and broadcasts as well as reprographic reproduction for private use
off printed works is prejudicial to the author's legitimate interests (in
particular,, to his claim to derive material benefit from the use of his work by
others)) and such kinds of reproduction may also conflict with a normal
exploitationn of the work reproduced.'479
Thesee findings, however, did not inhibit the Group from also taking the view that
thee 'use of modern technology for reproduction of works for private purposes
shouldd not be hindered and its adverse effects on the interests of authors and
beneficiariess of neighboring rights should be mitigated by appropriate means of
Cf.. the overview given by Ficsor 2002a, 304-317.
Seee Experts on Unauthorized Private Copying 1984, 281.

92 2

THEE CONTEXTUAL BACKGROUND TO THE THREE-STEP TEST

protection'.4800 What several participants had in mind was the imposition of a levy
onn reproduction equipment and blank material for recordings.481 The bargain
proposedd by the Group of Experts, thus, comes down to permitting the new ways of
copyingg which are prejudicial to the authors' legitimate interests on condition that
thee prejudice is reduced to a reasonable level by ensuring the payment of equitable
remuneration.4822 Similar conclusions were drawn by a WIPO/UNESCO Committee
off Governmental Experts which was convened in June 1986. It dealt especially with
privatee recording of audiovisual works. The participants, in principle, endorsed the
vieww taken by the 1984 Group of Experts and recommended the introduction of a
chargee to be paid by manufacturers or importers of recording equipment and blank
materiall supports, such as tapes and cassettes.483
Whereass these considerations are of a general nature, each separate criterion of
thee three-step test was taken into account by a further committee of governmental
expertss which met in December 1987 to discuss the implications of reprographic
reproductionn for what was called the 'printed word'.484 As regards the first criterion
off the three-step test, the restriction of limitations to 'certain special cases', it was
pointedd out that limitations on the right of reproduction 'should be restricted to
preciselyy defined special cases. The cumulative effects of such limitations should
nott be allowed to result in generalized or unreasonably wide scope of free
reproductionss and/or non-voluntary licences.'485 The question of speciality was thus
approachedd by focusing on the precision of a limitation's definition and the
resultingg scope. The limitation's purpose was not expressly brought to the fore.
Ass to the test's second criterion, the prohibition of a conflict with a work's
normall exploitation, concrete examples were given. The making of reproductions
wass found to conflict with a normal exploitation 'at least in cases where:
(i)) copies are made for commercial distribution;
(ii)) the number of copies made is very large;
(iii)) it concerns works whose market is particularly vulnerable to such
reproductionn (such as sheet music, artistic works of restricted edition,
exercisee books, other non-use publications, etc.'486

Seee Experts on Unauthorized Private Copying 1984, 281.
Seee Experts on Unauthorized Private Copying 1984, 282.
Thiss strategy of avoiding an unreasonable prejudice reminds of the solution set out in the 1965
Copyrightt Act of the FRG which also influenced the deliberations at the 1967 Stockholm
Conference.. Cf. subsection 3.1.3.1.
Seee Experts on Audiovisual Works and Phonograms 1986,226.
Thee category of die 'printed word1 was understood to comprise any writings included or to be
includedd in books, newspapers, magazines, computer memories or electronic databases. Cf. Rcsor
2002a,, 306.
Seee Experts on the Printed Word 1988, 63.
Seee Experts on the Printed Word 1988, 64.
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Interestingly,, another committee of experts which reviewed the outcome of the
19877 meeting of governmental experts, did not maintain example (ii) which
concernss a very large number of copies. The experts stated instead that a conflict
withh a normal exploitation arises where
'(ii)) multiple copies or related and/or systematic single copies are made'.487
Moreover,, they added an example referring to cases where
'(iv)) copies are made of entire works, or of self-contained parts of works' ,488
Too facilitate the assessment of limitations in the light of the last criterion of the
three-stepp test, forbidding an unreasonable prejudice to the author's legitimate
interests,, the 1987 Committee of Governmental Experts developed a catalogue of
criteriaa to be taken into account This catalogue leans on the US fair use doctrine.489
Thee experts espoused the consideration of
'(i))

(ii))
(iii))
(iv))
(v))

the purpose of the reprographic reproduction, including whether it serves directlyy or indirectly - commercial purposes or is of a non-profit character
orr not;
the nature of the work copied;
the number of copies;
the substantiality of the portion copied in relation to the work as a whole;
the effect of the reproduction upon the potential market for the work and
thee remuneration of the author'.490

Moreover,, the 1987 Committee of Governmental Experts pointed out cases in
whichh the free reproduction of a work was considered permissible even without
providingg for the payment of any remuneration:
'(a))

reproduction of articles or short portions of other works or of very short
completee works for nonprofit personal use, including teaching, learning or
scientificc study;
(b)) reproduction by nonprofit libraries and archives for users for the purposes
andd to the extent mentioned under (a); reproduction by such libraries and
archivess of works without limitation as to the portion copied for the
purposess of preservation or for the replacement of damaged, deteriorated,
lostt or stolen copies (if an unused replacement copy cannot be obtained
afterr a reasonable effort and at a fair price), including reproduction in the
frameworkk of interlibrary arrangements, provided that such reproduction

487 7 Seee Experts on the Evaluation and Synthesis of Principles 1988,452.
488 8 Seee Experts on the Evaluation and Synthesis of Principles 1988,452.
489 9 Seee section 107 of the US Copyright Act.
490 0 Seee Experts on the Printed Word 1988,64.
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shouldd not amount to a systematic reproduction or distribution of copies of
workss and that interlibrary arrangements should not have, as their purpose
orr effect, the substitution for subscription to or for the purchase of the
workss concerned.'491
Thiss enumeration is of particular interest because the permissibility of the listed
casess was subsequently confirmed when the preparatory work eventually leading to
thee WIPO 'Internet' Treaties entered the next stage and a protocol to the Berne
Conventionn was under discussion. To satisfy the request of a physical person who
needss a copy for the purpose of study, scholarship or private research, libraries or
archivess should moreover enjoy the freedom of reproducing an article or other item
publishedd in a collection of works or in an issue of a periodical, or a short extract
fromm a work.492
Similarly,, it was considered compatible with article 9(2) BC to afford non-profit
educationall establishments the reproduction of an article or other item published in
aa collection of works or in an issue of a periodical, or a short extract from a work
forr face-to-face teaching activities.493 Other entities, however, such as companies,
institutionss and educational establishments, the activities of which serve gainful
purposes,, should be barred from benefiting from free reprographic reproduction.
Theirr copying for internal purposes was considered incompatible with the three-step
testt In the field of private reproductions for personal use, the reproduction of entire
bookss should be forbidden as well as the copying of computer programs, electronic
dataa bases or sheet music. In respect of audiovisual works and sound recordings, the
Bernee Protocol Committee recalled the necessity to avoid an unreasonable prejudice
too the author's legitimate interests by providing for the payment of remuneration.494
However,, the outlined rales did not find their way to the 1996 WIPO Diplomatic
Conference.. Finally, the view prevailed that the problem of reprographic
reproductionn could be left to the application of article 9(2) BC instead.495 The
opportunityy of tracing the conceptual contours of permissible private use privileges
moree precisely on the basis of the three-step test was not seized. In this vein, the
basicc proposal for substantive provisions of die later WIPO Copyright Treaty
clearlyy assigned to the three-step test the task of controlling copyright limitations.
Thee first paragraph of the draft provision which later became article 10 WCT states
thatt limitations may only be imposed on therightsnewly granted under the WIPO
Copyrightt Treaty if the three abstract criteria of the test are fulfilled. Its second
paragraphh explicitly extends the test's ambit of operation to the system of
permissiblee limitations which is set out in the Berne Convention:

491 1

Seee Expats on the Printed Word 1988,64.
Cf.. Experts on a Berne Protocol 1992,70-71.
493 3
Cf.. Experts on a Berne Protocol 1992,71.
494 4
Cf.. Experts on a Berne Protocol 1992,73 and Ficsor 2002a, 337-342.
495 5
Cf.. Ficsor 2002a, 340 and 342.
492 2
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'Contractingg Parties shall, when applying the Berne Convention, confine any
limitationss of or exceptions to rights provided for therein to certain special
casess which do not conflict with the normal exploitation of the work and do
nott unreasonably prejudice the legitimate interests of the author/496
Ass regards exemptions from the right of reproduction, no new item was therefore
onn the agenda apart from the already known provision laid down in article 9(2) BC.
3.3.22

THE DEBATE AT THE 1996 WIPO CONFERENCE

Att the Conference, the intention to ensure limitations a proper ambit of operation
occupiedd centre stage. The aforementioned basic proposal for the later WCT
alreadyy noted with regard to limitations that,
'whenn a high level of protection is proposed, there is reason to balance such
protectionn against other important values in society. Among these values are
thee interests of education, scientific research, the need of the general public
forr information to be available in libraries and the interests of persons with a
handicapp that prevents them from using ordinary sources of information.'497
However,, it was also pointed out that formally 'minor reservations' could in the
coursee of a critical review of current limitations turn out to undermine important
aspectss of protection in the digital environment498 Not surprisingly, the concern
aboutt sufficient breathing space for socially valuable ends played a decisive role in
thee deliberations concerning limitations. The Minutes of Main Committee I mirror
thee determination to shelter exemptions. The US sought to safeguard the 'fair use'
doctrine.4999 Denmark feared that the new rules under discussion could become 'a
"straightt jacket" for existing exceptions in areas that were essential for society'.500
Manyy delegations opposed the second paragraph of the draft provision set out in the
basicc proposal which additionally subjects current limitations under the Berne
Conventionn to the three-step test.501 Korea unequivocally suggested the deletion of
paragraphh 2502 - a proposal which was approved by several other delegations.503

497
498
499
500
501

502
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Seee the basic proposal for substantive provisions of the later WCT, WIPO Doc. CRNR/DC/ 4,
articlee 12. The three-step test was also embodied in the basic proposal for the treaty which later
becamee the WPPT. See WHO Doc. CRNR/DC/5, articles 13 and 20.
7
Seee WIPO Doc. CRNR/DC/4, § 12.09.
8
Seee WIPO Doc. CRNR/DC/4,54 (12.08). Cf. Ficsor 1997,215.
9
Seee WIPO Doc. CRNR/DC/102, § 488.
0
Seee WIPO Doc. CRNR/DC/102, § 489.
1
See,, for instance, die statements made by the delegations of Denmark, WIPO Doc. CRNR/DC/102,
§§ 489, New Zealand, ibid., § 495, and Sweden, ibid., § 497. See for the text of the draft provision
thee end of the previous subsection.
2
Seee WIPO Doc. CRNR/DC/102, § 491.
3
See,, for instance, die statements made by the delegations of Hungary, WIPO Doc. CRNR/DC/102, §
493,, and China, ibid., § 500.
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Singapore,, for instance, elaborated that the second paragraph was 'inconsistent with
thee commitment to balance copyright laws, where exceptions and limitations
adoptedd by the Conference were narrowed, and protection was made broader'.504
Regardlesss of these critical comments, the structure of the final article 10 WCT
confirmss expressly the comprehensive applicability of the three-step test to any
exemptionss from exclusive rights and pursues the aim to universalise its criteria
alreadyy underlying article 13 TRIPs.505 In line with the already described basic
proposal,5066 the first paragraph of article 10 places the obligation to meet the threestepp test on exemptions from therightsnewly granted in the WCT, while the second
paragraphh additionally subjects the system of permissible limitations prescribed in
thee Berne Convention to the three-step test507 That article 10(2) cannot be invoked
too impose new limitations on the exclusive rights of the Berne Convention, clearly
followss from the context in which it is placed.508 In article 1(1) WCT, it is
unequivocallyy stated that the WIPO Copyright Treaty is a 'special agreement within
thee meaning of Article 20 of the Berne Convention'.509 In contrast to the TRIPs
Agreement,, where the commitment of the contracting parties to the standard of
protectionn reached in the Convention can only be gathered from the incorporation
off article 20 BC by reference,510 the contracting parties of the WCT, therefore,
explicitlyy emphasise their obligation to leave the Berne standard of protection
untouched.. This obligation is supplemented by the non-derogation clause of article
1(2)) WCT. Article 20 BC itself is incorporated into the WIPO Copyright Treaty by
virtuee of article 1(4) thereof. Exactly like article 13 TRIPs, article 10(2) WCT is
thuss incapable of serving as an alternative basis for the creation of limitations on the
rightss recognised in the Berne Convention besides the specific provisions of the
Conventionn itself. Instead, potential national limitations which already comply with
thee rules set out in the Convention must additionally pass the three-step test
pursuantt to article 10(2) WCT. The scope of the three-step test is captured in the
agreedd statement concerning article 10 WCT as follows:
'Itt is understood that the provisions of Article 10 permit Contracting Parties to
carryy forward and appropriately extend into the digital environment
limitationss and exceptions in their national laws which have been considered
acceptablee under the Berne Convention. Similarly, these provisions should be
understoodd to permit Contracting Parties to devise new exceptions and
limitationss that are appropriate in the digital network environment

Seee WIPO Doc. CRNR/DC/102, § 492.
Seee Francon 1997,35-37; Heide 1999, 105.
Seee the last paragraph of the previous subsection.
Cf.. Ftancon 1997, 35. Ficsor 1997, 215, characterises the three-step test in this connection as an
'interpretationn tool'.
Cf.. Reinbothe/v. Lewinski 2002,130-132.
Seee for the text of article 20 BC subsection 3.2.2.
Cf.. subsection 3.2.2.
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Itt is also understood that Article 10(2) neither reduces nor extends the scope
off applicability of the limitations and exceptions permitted by the Berne
Convention.'511 1
Thee latter statement dealing specifically with article 10(2) can be regarded as a
recognitionn of the aforementioned concern expressed by several countries that the
applicationn of the three-step test to the system of permissible limitations established
inn the Berne Convention could restrict existing exemptions.512
Inn general, the agreed statement underscores that the three-step test is intended
nott only for controlling the adjustment of the current set of limitations to the digital
environmentt but also for guiding the development of new exemptions. Its three
criteriaa will therefore determine the shape of the copyright limitations to come. In
thee WIPO Copyright Treaty, the three-step test thus entered the provisional last
stagee of development Its comprehensive applicability to all existing limitations has
beenn consolidated and its crucial importance for future limitations is emphasised.
Too apply the three-step test appropriately in the digital environment, the preamble
off the WCT should be borne in mind. It stresses the necessity
'too maintain a balance between the rights of authors and the larger public
interest,, particularly education, research and access to information, as
reflectedd in the Berne Convention'.513

Seee WIPO Doc. CRNR/DC/96. This statement applies mutatis mutandis to article 16 WPPT. See
WIPOO Doc. CRNR/DC/97.
512 2
Seee WIPO Doc. CRNR/DC/102, 71-73. Cf. Francon 1997, 37, who places the statement in the
contextt of article 13 TRIPS.
513 3
Seee the preamble of the WCT. The WPPT contains a similar formulation in its preamble. The issue
hadd already been addressed in the basic proposal for the later WCT. See WIPO Doc. CRNR/DC/4, §
12.09.. Moreover, it was raised in the course of the deliberations of Main Committee L See WIPO
Doc.. CRNR/DC/102,72 and 74. Cf. as to the reference to the Berne Convention ('as reflected in the
Bernee Convention'), Francon 1997,9; Rkketson 1999,61; Cohen Jehoram 2001a, 382.
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