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Chapterr 5 

Thee Three-Step Test in the European 
Copyrightt Directive 

Inn EC law, the three-step test has become widespread. In Council Directive 91/ 
250/EECC of 14 May 1991 on the legal protection of computer programs, substantial 
partss of the three-step test were already reflected in article 6(3). Seeking to bring the 
provisionss on decompilation of computer programs into line with the Berne 
Convention,, article 6(3) ensures that the given rules 

'mayy not be interpreted in such a way as to allow its application to be used in 
aa manner which unreasonably prejudices the right holder's legitimate interests 
orr conflicts with a normal exploitation of the computer program'. 

AA corresponding formulation has been embodied in article 6(3) of the European 
Parliamentt and Council Directive 96/9/EC of 11 March 1996 on the legal protection 
off  databases.1193 In Directive 2001/29/EC of 22 May 2001 on the harmonisation of 
certainn aspects of copyright and related rights in the information society 
(hereinafterr Copyright Directive or CD), the European Parliament and the Council 
continuedd to intersperse European legislation with the three-step test Article 5(5) 
CDD draws heavily from the formulation used in international law. Limitations 

'shalll  only be applied in certain special cases which do not conflict with a 
normall  exploitation of the work or other subject-matter and do not 
unreasonablyy prejudice the legitimate interests of the rightholder'. 

Articlee 11(1) CD, moreover, incorporates a nearly identical1194 formulation into 
Councill  Directive 92/100/EEC of 19 November 1992 on rental right and lending 
rightt and on certain rights related to copyright in the field of intellectual property. 
Thee latter Directive did not yet contain the three-step test Therefore, EC legislation 
inn the field of copyright law embraces the three-step test as a regulatory instrument 
Itss utilisation in the Copyright Directive is of particular interest In this context, the 
taskk is assigned to the three-step test to control the optional adoption of 21 
permissiblee exemptions by EU member states, for which the Directive provides in 
articlee 5.1195 

Cf.. Walter, in: Walter  2001,1063-1064, § 95. 
Insteadd of 'a normal exploitation of the work or  other  subject-matter', die amendment to Directive 
92/100/EECC speaks of 'a normal exploitation of the subject-matter'. 
Cf.. Walter, in: Walter  2001,1063. 
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CHAPTERS S 

Inn the following sections, the clarification of the functioning of the three-step test 
andd the interpretation of its abstract criteria in the previous chapter 4 form the basis 
forr assessing and explaining the application of the three-step test in the Copyright 
Directive.. To lay groundwork for this analysis, the contextual background to article 
5(5)) CD will be explained in section 5.1. Afterwards, in section 5.2, the function 
assignedd to the three-step test in this context will be analysed. The impact on the 
limitationss permitted by the Directive will be examined in section 5.3. Finally, the 
questionn of who is addressed by article 5(5) CD - the national legislators or the 
courtss - will be begged in section 5.4. 

5.11 The Contextual Background 

Thee following examination of the contextual background to article 5(5) CD seeks to 
yieldd a better understanding of the objectives underlying the inclusion of the three-
stepp test in the Copyright Directive and the role it plays therein. To achieve these 
goals,, the drafting history of article 5(5) CD will first be recapitulated in subsection 
5.1.1.. Subsequently, the framework set out for limitations in article 5 CD will be 
describedd in subsection 5.1.2. The final subsection 5.1.3 devotes attention to the 
objectivess underlying the Directive. They are to be borne in mind when applying 
thee three-step test 

5.1.11 THE DRAFTING HISTORY OF ARTICLE 5(5) CD 

Thee incorporation of the three-step test into the Copyright Directive can be traced 
backk to the Green Paper 'Copyright and Related Rights in the Information Society' 
off  July 19,1995.1196 On the basis of preparatory work undertaken since the mid-90s, 
thee European Commission presented this document to pave the way for further 
debatess on problem areas.1197 In the context of the right of reproduction, the 
Commissionn critically noted that the three-step test of article 9(2) BC 'considerably 
limitss the effectiveness of the reproduction right'.1198 It maintained that the test led 
too 'very different arrangements in respect of reprography and private copying'.1199 

Againstt this background, the need for harmonisation was underlined. 
Basedd on the consultations resulting from the Green Paper, the Commission 

tabledd a follow-up document on November 20, 1996.1200 Irrespective of the critical 
commentss on article 9(2) BC made in the preceding Green Paper, the three-step test 
iss embraced in this context as a guiding principle. The Commission emphasises that 
'aa number of parties suggest the general "economic prejudice" clause in Article 9§2 

Doc.COM(95)382finaL L 
Cf.. v. Lewinski, in: Walter 2001,1019-1021. 
Seee EU Commission 1995, Doc. COM(95) 382 final, 50. 
Seee EU Commission 1995, Doc. COM(95) 382 final, 51. 
Doc.. COM(96) 586 final. 
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THEE THREE-STEP TEST IN THE EUROPEAN COPYRIGHT DIRECTIVE 

off  the Beme Convention as a point of reference'.1201 This statement heralds a right 
holder-centricc view seeking to employ the test, understood as an 'economic 
prejudice'' test, in favour of the right holders.1202 

Thee further development in the EU was overshadowed by the adoption of the 
twoo WIPO 'Internet' Treaties underscoring the particular importance of the three-
stepp test.1203 Due account had to be taken of this development in the EU which itself 
becamee one of the contracting parties.1204 In its proposal for a European Parliament 
andd Council Directive on the harmonisation of certain aspects of copyright and 
relatedd in the information society of December 10, 1997,1205 the European 
Commissionn sought to meet this requirement without losing sight of the 
aforementionedd prior consultations and initiatives. The proposal itself is declared to 
bee 'closely linked to, if not based upon, international developments'.1206 In this 
framework,, however, the potential threat to the functioning of the internal market 
posedd by limitations is emphasised: 

'Withoutt adequate harmonization of these exceptions, as well as of the 
conditionss of their application, Member States might continue to apply a large 
numberr of rather different limitations and exceptions to these rights and, 
consequently,, apply these rights in different forms.'1207 

Inn this context, the three-step test is perceived as a guiding principle but not as an 
effectivee means for avoiding the fragmentation of the internal market As regards 
articless 10 WCT and 16 WPPT, it is stated that, 

'unlesss interpreted in the light of the acquis communautaire, these new 
internationall  obligations might lead to divergent interpretations between 
Memberr States and the risk of obstacles to trade within the Community, 
notablyy in on-demand services containing protected material.'1208 

Hence,, it was deemed necessary to shift the three-step test of international 
copyrightt law into line with the acquis communautaire, primarily formed by the 
Computerr Programs Directive and the Database Directive,1209 to pave the way for a 
smoothlyy functioning internal market. The regulatory framework resulting from this 
conceptionn was given the following shape: in paragraphs 1, 2 and 3 of article 5 of 

12011 See EU Commission 19%, Doc. COM(96) 586 final, 11-12. 
1202 2 

Cf.. Heide 1999,107. 
12033 Cf. subsection 33.2. 
1204 4 

1205 5 

12044 Cf. v. Lewinski, in: Walter 2001,1027. 
Doc.. COM(97) 628 final - 97/0359 (COD). 

12066 See the Explanatory Memorandum, Doc. COM(97) 628 final - 97/0359 (COD), 3. 
12077 See the Explanatory Memorandum, Doc. COM(97) 628 final - 97/0359 (COD), 35. 
12088 See the Explanatory Memorandum, Doc. COM(97) 628 final - 97/0359 (COD), 35-36. 
12099 See Council Directive 91/250/EEC of 14 May 1991 on me legal protection of computer programs 

andd the European Parliament and Council Directive 96/9/EC of 11 March 1996 on the legal 
protectionn of databases. 
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thee proposed Directive, an exhaustive list of permitted limitations was set out. The 
firstfirst of these limitations, concerning temporary acts of reproduction, is mandatory. 
Thee following limitations, however, are optional. Article 5(4), finally, clarifies that 
thee permitted limitations 

'shalll  only be applied to certain specific cases and shall not be interpreted in 
suchh a way as to allow their application to be used in a manner which 
unreasonablyy prejudices the rightholders' legitimate interests or conflicts with 
thee normal exploitation of their works or other subject matter'. 

Thee initial proposal for the later Copyright Directive, thus, referred to 'certain 
specificc cases' instead of using the expression 'certain special cases' that would 
havee corresponded to international copyright law. The order of the two following 
conditions,, moreover, is reversed - a further departure from the international 
framework.. Instead of prohibiting a conflict with a normal exploitation of the work, 
aa conflict with the normal exploitation is forbidden. The reference point for the 
applicationn of the two conditions delimiting the basic rule that limitations must be 
certainn special/specific cases, in addition, is a limitation's interpretation. This latter 
featuree is in line with article 6(3) of the Computer Programs Directive and article 
6(3)) of the Database Directive.1210 It corresponds to the acquis communautaire. 
Whetherr it would really have contributed to a more effective application of the 
three-stepp test, as intended pursuant to the explanatory memorandum,1211 appears 
questionable.1212 2 

Besidess the inappropriate treatment of the three-step test, the conception of the 
proposall  as such is also questionable. Obviously, the fundamental problem which 
arosee in respect of limitations was the wide variety of limitations to bee found in the 
EUU member states.1213 Against this backdrop, the task of effective harmonisation 
cann hardly ever be accomplished.1214 It is foreseeable that each member state will 
seekk to safeguard its domestic system of limitations.1215 The drafters of the three-
stepp test had to face a similar situation. To escape from the dilemma, recourse was 
hadd to an abstract formula, now constituting the three-step test.1216 

Thee text of these provisions has already been quoted See the introduction above. 
11 See the Explanatory Memorandum, Doc. COM(97) 628 final - 97/0359 (COD), 35-36. 
22 Cf. Heide 1999,107-109. 

Thee European Commission ascertained more than 130 limitations. Cf. Hoeren 2000, 517; 
Bayreutherr  2001,829. The final article 5 CD still mirror s the wide array of limitation s by providing 
forr  21 different limitations. However, even a list of this size seems to be incapable of covering all 
instancess in which a limitatio n might be appropriate. Cf. Flechsig 2002,13; Schippan 2001,125. 
Nott  surprisingly, the solution which has been found and laid down in article 5 of the Copyright 
Directivee is harshly criticised. Cf. Hart 1998, 169-170; Hugenholtz 2000c, 501; Visser  2001, 9; 
Schippann 2001, 128; Bayreutiier  2001, 829. Reinbothe 2002, 46, by contrast, takes the view that 
articl ee 5 of the Directive is capable of bringing about a remarkable degree of harmonisation. 

55 Cf. Bayreuther  2001, 829. Against this backdrop, Hoeren 2000, 516, referred to limitation s as 
'sakrosanktee Orte nationaler  Heiligtümer' . 

66 See Doc. S/l, Records 1967,113. Cf. subsection 3.1.2 and Ricketson 1987,479. 
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Thee experiences in the field of the three-step test suggest that the best way of 
solvingg the problem of harmonising limitations on the European level would have 
beenn to employ a flexible, abstract formula.1217 To limit the great latitude which an 
openn formula may possibly allow national legislation, the latter could have been 
complementedd by a small number of mandatory exemptions. Furthermore, as the 
three-stepp test, by virtue of the provisions set out in international copyright law, 
exertss control over all of these limitation anyway, a formula could have been 
devisedd which leans on the three-step test without merely repeating its wording. 
Insteadd of the expression 'certain special cases*, socially valuable ends which EU 
memberr states may pursue could have been enumerated explicitly.1218 The 
prohibitionn of a conflict with a normal exploitation of the work could have been 
alignedd with die goal of ensuring the functioning of the internal market. Finally, the 
proportionalityy test embodied in the last criterion of the three-step test could have 
beenn adapted to the principle of proportionality, as applied in EC law.1219 

Apparently,, it was felt in the course of the further development that a flexible 
formulaa might indeed be an appropriate solution. When the Commission's proposal 
forr the later Copyright Directive was submitted to die European Parliament, the 
notionn of an open-ended norm modelled on the US fair use doctrine influenced the 
deliberations.12200 However, these proposals were incapable of making their way to 
diee later Copyright Directive. The Commission's amended proposal for a European 
Parliamentt and Council Directive on the harmonisation of certain aspects of 
copyrightt and related rights in the information society of May 21,19991221 followed 
inn die footsteps of the original proposal. The three-step test is maintained in article 
5(4)) with exactly die same language already used in die previous draft 

Itt was not until die negotiations in die Council Working Group began that die 
initiall  concept underwent substantial changes. The moment die member states 
influencedd die drafting process, however, it proved to be inappropriate tibat die 
Europeann Commission had developed an exhaustive list of permissible 
exemptions.12222 The member states insisted on die maintenance of die majority of 
limitationss existing in their national laws. They de facto reduced die concept of an 

Cf.. Hugenholtz 2000c, 501; Dieier  2002a, 28. 
Cf.. subsection 4.4.2.3. An approach which points in this direction can be found in recital 34 of die 
Copyrightt  Directive where educational and scientific purposes, the benefit of public institutions 
suchh as librarie s and archives, news reporting, quotations, privileges for  people with disabilities, 
publicc security and administrative and judicial purposes are mentioned as laudable objectives. 
Cf.. Emmerich-Fritsche 2000,198-224. 
Seee Draft Opinion for  the Committee on Legal Affair s and Citizen's Rights on the proposal for  a 
Europeann Parliament and Council Directive on the harmonization of certain aspects of copyright and 
relatedd rights in die Informatio n Society of die Committee on Economic and Monetary Affair s and 
Industria ll  Policy (Draftsman: Brian Cassidy), dated 3 June 1998, 4-5, and of die Committee on die 
Environment,, Public Healm and Consumer Protection (Draftsman: Philli p Whitehead), dated 3 July 
1998,, 8-9. 
Doc.. COM(1999) 250 final - 97/0359 (COD). 
Cf.. Hugenholtz 2000c, 500. 
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exhaustiveexhaustive list of permissible limitations to absurdity. This shortcoming clearly 
comescomes to the fore when the light of the harmonisation objective is shed on the final 
outcome.12233 The European Parliament and Council Directive 2001/29/EC on the 
harmonisationn of certain aspects of copyright and related rights in the information 
societyy of 22 May 2001 gives approval to no fewer than 21 permissible limitations, 
200 of which are optional. That existing differences really wil l be levelled out on this 
basiss is nothing but a vague hope.1224 

However,, the negotiations of the Council Working Group had a beneficial effect 
onn the incorporation of the three-step test In the course of the deliberations of 
Marchh 13 and 14, 2000, the UK proposed to bring article 5(4) into line with the 
internationall  three-step test, as laid down in the WCT and TRTPs.1225 The delegates 
off  numerous other member states favoured this proposal. Accordingly, the initial 
plann to follow the acquis communautaire was abandoned. The three-step test of the 
finall  Copyright Directive - set out in article 5(5) - in consequence, does not deviate 
fromm the wording used in international provisions. It refers to 'certain special cases' 
insteadd of 'certain specific cases' as well as to a 'conflict with a normal 
exploitation'' instead of a 'conflict with the normal exploitation'. Moreover, the 
drafterss of article 5(5) CD refrained from choosing the interpretation of a limitation 
ass point of departure for the test's application. 

5.1.22 THE FRAMEWORK SET OUT FOR LIMITATION S 

Articlee 5 CD contains an exhaustive list of exceptions and limitations which, 
pursuantt to recital 32, not only 'takes due account of the different legal traditions in 
Memberr States' but also, purportedly, aims to 'ensure a functioning internal 
market'.. That the extensive enumeration is not necessarily conducive to realising 
thee latter objective can already be gathered from the further requirement that the 
memberr states are obliged to 'arrive at a coherent application of these exceptions 
andd limitations'.1226 

Thee system of the enumeration is oriented by the exclusive rights recognised in 
thee Directive. Article 5(1) concerns the reproduction right provided for in article 2. 
Itt allows temporary acts of reproduction, which are of a transient or incidental 
naturee and form an integral and essential part of a technological process. Only two 
purposess may be enabled by die reproduction: a transmission in a network between 
thirdd parties by an intermediary, or a lawful use. Moreover, the reproduction must 
bee deprived of any independent economic significance.1227 This provision is of 

Cf.. Hugenholtz 2000c, 500-501. 
Cf.. Desurmont 2001, 13-15: 'Au total, on ne peut exclure que la Directive du 22 mai 2001 ait un 
effett déstabilisateur sur le niveau de protection reconnu aux créateurs dans les États membres de la 
Communauté.' ' 
Cf.. sections 3.2 and 3.3. 
Seee recital 32 of the Copyright Directive. 
Forr a detailed discussion of this provision, see Hugenholtz 2000b, 482-493 and 2001,5-7. 
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particularr importance because it is the only mandatory limitation. In the field of 
temporaryy reproductions, such as browsing and caching, harmonisation, thus, really 
doess take place.1228 

Besidess this mandatory exemption, article 5(2) CD contains five optional 
limitationss which also concern the right of reproduction. The first of these 
provisionss brings the technical circumstances of the privileged reproduction into 
focus:: a copy of a work may be made on paper or any similar medium using any 
kindd of photographic technique or other processes having similar effects. Electronic 
meanss of reproduction are barred.1229 Correspondingly, article 5(2)(a) is often 
characterisedd as 'reprography exemption'.1230 Article 5(2)(b) privileges non-
commerciall  private use.1231 From the third case enumerated in article 5(2), publicly 
accessiblee libraries, educational establishments or museums, as well as archives can 
profit.. In this connection, the Directive does not delineate the particulars of the 
envisionedd privileged use. Article 5(2)(c) simply refers to 'specific acts of 
reproductionn [...], which are not for direct or indirect economic or commercial 
advantage'.12322 That on-line delivery should not be covered by the exemption, 
however,, is clarified in recital 40. Furthermore, article 5(2)(d) contains a limitation 
concerningg ephemeral recordings of works which is aligned with article llbis(3) 
BC.12333 Ultimately, reproductions of broadcasts made by social institutions, such as 
hospitalss and prisons, are exempted from die right of reproduction by virtue of 
articlee 5(2)(e). An important feature of some of these limitations, namely of die 
reprographyy exemption, the private use privilege, and the limitation for social 
institutions,, is Üiat the right holders shall receive 'fair compensation'. 

Articlee 5(3) CD imposes various limitations not only on the right of 
reproduction,, as set out in article 2, but also on the right of communication to the 
public,, recognised in article 3.1234 The free utilisation of a work is allowed in article 
5(3)(a)) 'for the sole purpose of illustration for teaching or scientific research'. 
Peoplee with a disability are the beneficiaries of article 5(3)(b). It allows, to the 
extentt required by die specific disability, uses which are directly related to the 
disabilityy and of a non-commercial nature.1235 The press privileges set out in article 
lObislObis BC reappear in article 5(3)(c). The subsequent article 5(3)(d) is also rooted in 

1228 8 

Cf.. Dreier 2002a, 33. That article 5(1), in particular, aims at privileging browsing and caching can 
bee inferred from recital 33 of the Copyright Directive. 
Cf.. Visser 2001,9. 
Cf.. Reinbothe 2001,73 
Cf.. Hoeren 2000,519. 

12299 Cf. Visser 2001,9. 
12300 Cf. Reinbothe 2001,738; Bayreuther 2001,831; Hart 2002,59. 

1232 2 
Seee article 5(2Xc) of the Copyright Directive. Visser 2001, 11, emphasises the broad potential field 
off  application. Originally, it was planned to restrict this limitation to the purposes of archiving and 
preservingg copyrighted material. Cf. Reinbothe 2001,739. 

12333 Cf. Bayreuther 2001,834; Reinbothe 2001,739; Visser 2001,11. 
12344 Cf. the overview given by Reinbothe 2001, 739-740; Visser 2001, 11-15; Bayreuther 2001, 835-

837;; Flechsig 2002,10-13. 
12355 Cf. the examples discussed by Hart 2002,61. 
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thee Beme Convention. It exempts the making of quotations. By contrast to the 
broaderr article 10(1) BC, however, quotations are only allowed 'for purposes such 
ass criticism or review'. In article 5(3)(e), allowance is made for public security 
concernss and the utilisation of works in connection with administrative, 
parliamentaryy or judicial proceedings. Article 5(3)(f), in line with article 2bis(l) and 
(2)) BC, devotes attention to the free use of 'political speeches as well as extracts of 
publicc lectures or similar works'. Among the following eight exemptions, a 
privilegee for religious celebrations or official celebrations organised by a public 
authorityy can be found,1236 as well as the exemption of uses for the purpose of 
'caricature,, parody or pastiche'.1237 Finally, article 5(3)(o) also permits 'use in 
certainn other cases of minor importance where exceptions or limitations already 
existt under national law'. This rule can only be applied if the currently exempted 
usee is analogue and, moreover, does not affect the free circulation of goods and 
servicess within the EU. Nonetheless, it further imperils die objective to harmonise 
effectivelyy the copyright laws of the member states.1238 Inevitably, it gives rise to 
thee question of why an enumeration of a limited number of mandatory limitations, 
complementedd by an abstract formula leaning on the three-step test, was not 
preferredd to a list of this length, comprising moreover the outlined open provision 
off  a general nature. 

Inn article 5(4) CD, the sphere of influence of the limitations on the right of 
reproduction,, set out in paragraphs 2 and 3 of article 5, is extended. The distribution 
rightright granted in article 4 is also subject to these exemptions: 

'Wheree the Member States may provide for an exception or limitation to the 
rightright of reproduction pursuant to paragraphs 2 and 3, they may provide 
similarlyy for an exception or limitation to the right of distribution as referred 
too in Article 4.' 

Thee right of distribution, however, shall only be exposed to the limitations on the 
reproductionn right 'to the extent justified by the purpose of the authorised act of 
reproduction'.12399 In this connection, Reinbothe noted that the distribution must be 
thee intended and permitted consequence of the exempted reproduction.1240 The last 
paragraphh of article 5 embodies the three-step test: 

'Thee exceptions and limitations provided for in paragraphs 1, 2, 3 and 4 shall 
onlyy be applied in certain special cases which do not conflict with a normal 
exploitationn of the work or other subject-matter and do not unreasonably 
prejudicee the legitimate interests of the rightholder.' 

Seee article 5(3Xg). The provision rests on the 'minor reservations doctrine'. Cf. subsection 3.1.1. 
Thiss limitation is laid down in article 5(3Xk) and leans on French copyright law. Cf. Visser 2001, 
14;; Bayreuther 2001, 836-837. 
Cf.. Hoeren 2000,519; Bayreuther 2001,837. 
Seee article 5(4) of the Copyright Directive. 
Cf.. Reinbothe 2001,740. 
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5.1.33 THE OBJECTIVES UNDERLYING THE DIRECTIVE 

Manyy provisions of the Copyright Directive draw heavily on the WTPO 'Internet' 
Treaties.12411 In particular, this is true for the right of communication to the public set 
outt in article 3,1242 and the protection of technological measures and rights-
managementt information in articles 6 and 7.1243 Moreover, recital 44 of the 
Directivee underscores the importance of international obligations with regard to 
limitations:: 'When applying the exceptions and limitations provided for in this 
Directive,, they should be exercised in accordance with international obligations.' 
Thee incorporation of the three-step test in article 5(5) CD, therefore, is also a tribute 
paidd to the WIPO 'Internet' Treaties.1244 

Onee of the objectives pursued with the adoption of the Copyright Directive, thus, 
iss to pave the way for the ratification of the WTPO Copyright Treaty and the WIPO 
Performancess and Phonograms Treaty by the European Community itself and its 
memberr states.1245 Compliance with new international obligations, however, does 
nott occupy centre stage in the Copyright Directive. Only recital 15 refers to the 
WTPOO 'Internet' Treaties and clarifies that 'this Directive also serves to implement 
aa number of new international obligations'. The adaptation of EC copyright law to 
thee standard reached on the international level is intertwined with the principal 
objectivee of the Directive to harmonise the laws of the member states on copyright 
andd related rights.1246 

Thee various facets of the intended harmonisation are described in depth in 
recitalss 1 to 14 of the Copyright Directive.1247 First of all, it is stressed that 
copyrightt and related rights play a decisive role with regard to the promotion of the 
developmentt of the information society in Europe.1248 It is feared that legislative 
differencess and uncertainties evolving from varying responses of the member states 
too the challenges of digital technology could thwart the establishment of a 
flourishingg internal market for intellectual products.1249 A harmonised legal 

Cf.. Desurmont 2001,5; Hoeren 2000, 516-517; Reinbothe 2001, 734; Schippan 2001,118. 
Inn accordance with article 8 WCT, the right  of communication to the public granted under  article 3 
CDD includes the making available to the public of a work in such a way that members of the public 
mayy access the work from a place and at a time individuall y chosen by mem. Cf. Flechsig 2002, 5; 
Heidee 2001,472; Bayieumer  2001, 828. 
Comparee these provisions with article 11 and 12 WCT as well as articles 18 and 19 WFPT. Cf. 
Koelmann 2001,16; Heide 2001,474; Reinbothe 2001,734. 
Cf.. Reinbothe 2001, 740; Bayreuther  2001, 839. The three-step test also plays a decisive role in 
thesee treaties. See article 10 WCT and article 16 WPPT. Cf. section 3.3 above. 
Cf.. Flechsig 1998, 140; v. Lewinski 1998a, 115; Reinbothe 2001, 734; Schippan 2001, 117; 
Desurmontt  2001, 5. The urgency and advantages of the ratificatio n of these treaties is emphasised 
byy Hugenholtz 2000c, 499. 
Seee recital 1. Cf. Hugenholtz 2000c, 499-500; Reinbothe 2001,734; Flechsig 2002,3. 
Seee for  an overview Hugenholtz 2001,4 and Flechsig 2002,3. 
Seee recital 2 of die Copyright Directive. 
Seee recital 6 of the Copyright Directive. 
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framework,framework, by contrast, is believed to foster substantial investment in creativity and 
innovation,, thereby leading to growth and increased competitiveness of European 
industry.12500 The Directive, therefore, is not brought into line with the maxims of the 
civill  law tradition of copyright, focusing on the author and a work of art as 
materialisationn of his personality. First and foremost, it rests on utilitarian 
objectives.12511 The harmonisation of the laws of the member states on copyright and 
relatedd rights is pursued to establish an effective internal market.1252 

Inn respect of the conceptual contours of the Directive, it is clearly stated that 'any 
harmonisationn of copyright and related rights must take as a basis a high level of 
protection,, since such rights are crucial to intellectual creation'.1253 In this context, 
authorss and performers are addressed directly. Following once again a utilitarian 
linee of argument, the necessity of appropriate reward is emphasised, spurring them 
too continue their creative and artistic work. The Directive seeks to secure 
satisfactoryy returns on investment in creative works.1254 In this connection, it is 
pointedd out that 'the investment required to produce products such as phonograms, 
filmss or multimedia products, and services such as "on-demand" services, is 
considerable'.12555 The person of the individual author or performer, as creator of a 
workk of art or its interpreter is forced to the sidelines. Instead, the Directive seems 
too be concerned primarily with the well-being of the information industry.1256 Not 
surprisingly,, the field of moral rights protection is bypassed by succinctly 
suggestingg that moral rights should be exercised according to the legislation of the 
memberr states and the provisions set out in international copyright law.1257 It is 
statedd that 'moral rights remain outside the scope of this Directive'.1258 

Inn sum, two objectives consequently come to the fore. Firstly, the Copyright 
Directivee is intended to serve as a means for harmonising copyright law in the EU. 
Secondly,, copyright law shall be brought into line with international obligations, 
particularlyy those set forth in the WIPO 'Internet' Treaties. The latter objective is 
centrall  to the application of article 5(5) CD. As regards the aim to harmonise 
copyrightt law, the three-step test has only a limited potential. It is incapable of 
alteringg the fact that 20 of the 21 permissible limitations were declared optional. 
However,, it may encourage a coherent application of the enumerated limitations, as 
envisagedd in recital 32. 

1254 4 

12500 See recital 4 of the Copyright Directive. 
12511 Cf. in respect of copyright's traditions section 2.1 above. 
12522 See recital 1 of trie Copyright Directive. Cf. Dietz 1998, 440-441. 
12533 See recital 9 of the Copyright Directive. Cf. Schippan 2001,117; Desurmont 2001,7. 

Seee recital 10 of the Copyright Directive. 
12555 See recital 10 of the Copyright Directive. 
12566 Cf. Hugenholtz 2000c, 501, who points out that 'the Directive fails to protect authors or performers 

againstagainst publishers and producers imposing standard-form "all rights" (buy-out) contracts'. 
12577 See recital 18 of the Copyright Directive. 
12588 See recital 18 of the Copyright Directive. See the critique by Dietz 1998,440. 
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5.22 The Function of Articl e 5(5) CD 

Itt has already been indicated in die preceding subsections, that article 5(5) CD 
drawss heavily on die diree-step test of international copyright law. This can easily 
bee gathered from a comparison of article 5(5) CD witi i article 10(2) WCT: 

TableTable 1. Article 10(2) WCT and Article 5(5) CD 

ArticleArticle 10(2) WCT: Article 5(5) CD: 
'Contractingg Parties 'The exceptions and 

shall,, when applying die limitations provided for in 
BerneBerne Convention, paragraphs 1, 2, 2, 3 and 4 

confinee any limitations of or exceptions shall only be applied in 
too rights provided for dierein to 

certainn special cases certain special cases 
thatt do not conflict with which do not conflict with 
aa normal exploitation a normal exploitation 

off  the work of the work 
orr otiier subject-matter 

andd do not and do not 
unreasonablyy prejudice unreasonably prejudice 
diee legitimate interests die legitimate interests 

oftheautiior.'' of die rightholder.' 

Articlee 10(2) WCT controls die application of the Berne Convention. The 
limitationss allowed under die Convention are its field of application. When national 
legislationn adopts a limitation, it must first ensure compliance witi i die relevant 
provisionn of die Berne Convention permitting die limitation. Additionally, article 
10(2)) WCT comes into play. The tiiree criteria of die diree-step test must also be 
observed.. The following sequence illustrates tins modus operandi: 
(a)) imposition of a national limitation on an internationally recognised exclusive 

right; right; 
(b)) compliance witi i relevant special provisions of the Berne Convention; 
(c)) additional application of article 10(2) WCT.1259 

Similarly,, article 5(5) CD controls die application of the permissible limitations 
listedd in paragraphs 1, 2, 3 and 4 of article 5 CD. The limitations allowed under the 
Copyrightt Directive, thus, are its field of application. When national legislation 
adoptss a limitation, it must first ensure compliance with die relevant case on die list 
off  article 5 CD. Additionally, article 5(5) CD comes into play. The three criteria of 
diee three-step test must also be observed. A sequence identical with the one arising 
inn die context of article 10(2) WCT comes to the fore: 

12599 See subsection 4.2.2. 
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(a)) imposition of a national limitation on an exclusive right recognised in the 
Copyrightt Directive; 

(b)) compliance with a case listed in paragraph 1,2,3 or 4 of article 5 CD; 
(c)) additional application of article 5(5) CD. 

Thee close relationship between article 10(2) WCT and article 5(5) CD, therefore, 
cann clearly be brought to light As the Copyright Directive seeks to pave the way 
forr the ratification of the WIPO 'Internet' Treaties,1260 this result is not surprising. 
Articlee 5(5) CD was obviously based on article 10(2) WCT. In consequence, it also 
fulfil ss an additional safeguard function.1261 In line with recital 44, it can furthermore 
bee stated that article 5(5) CD is a direct reference to the three-step test in 
internationall  copyright law. It makes the existing international obligations visible in 
thee framework of the Copyright Directive. The interpretation of article 5(5) CD 
mustt accordingly follow the interpretation of the three-step test at the international 
levell  to prevent EU member states from falling short of international obligations 
andd endangering the ratification of the WIPO 'Internet' Treaties. 

Thee fact that article 5(5) CD functions as an additional control mechanism in the 
outlinedd way allows for its ambit of operation to be defined precisely. In line with 
thee rules at the international level,1262 it is to be noted here that the question of 
whetherr or not article 5(5) is applicable to a certain national limitation must be 
answeredd on the basis of the framework set out in the Copyright Directive. The 
legislativee technique which is used at the national level - a restrictively delineated 
exclusivee right may be granted instead of conferring a broad exclusive right first 
andd imposing certain limitations afterwards - is not decisive. Otherwise, the 
obligationn to ensure compliance with article 5(5) CD could easily be bypassed. 
Thus,, if a member state, for instance, defines in its domestic law the right of 
reproductionn so as to exclude trom protection temporary acts of reproduction 
coveredd by article 5(1) CD, the three-step test of article 5(5) CD applies to this 
exclusionn even though it is not labelled 'limitation' at the national level. This 
followss from the framework set out in the Directive.1263 Pursuant to article 2 CD, 
thee reproduction right encompasses temporary acts. They are to be exempted, 
however,, by virtue of article 5(1) CD. This mandatory exemption is subjected to the 
three-stepp test of article 5(5) CD. A member state cannot circumvent the three-step 
testt by not granting the right of temporary reproductions from the outset. If it does 
so,, and excludes this facet of the reproduction right from protection, the three-step 
testt must be applied to a national exclusion from protection instead of a national 
limitation. . 

Cf.. subsections 5.1.1 and 5.1.3. 
Cf.. subsection 4.2.2. 
Seee subsection 4.1.3. 
Seee Triaille 2002,11, discussing the legislative techniquee used in the Copyright Directive. 
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5.33 The Impact on the list of Permissible Limitation s 

Thee insertion of the three-step test into the Copyright Directive is judged very 
differently.. Whereas some commentators are of the opinion that its incorporation 
wass unnecessary because sufficient weight had already been given to the three-step 
testt while drafting the catalogue of permissible limitations laid down in article 5,1264 

thee view is also taken that the three-step test might prove to substantially limit the 
roomm to manoeuvre which the member states enjoy when amending their national 
laws.12655 Whether the three criteria are observed can, in any case, be controlled by 
thee European Commission and the European Court of Justice.1266 Insofar as the 
three-stepp test really has die potential for placing constraints on national legislation, 
thiss potential can thus easily be realised on the European level. 

Hence,, there is all the more reason for turning to each individual criterion of the 
three-stepp test in order to clarify its precise meaning and sphere of influence in the 
contextt of the Copyright Directive. In the following subsections, the impact of each 
stepp of the three-step test on the permissible limitations enumerated in article 5 CD 
willl  accordingly be examined. Subsection 53.1 concerns the prerequisite that the 
listedd limitations shall only be applied in certain special cases. Subsection 5.3.2 
conductss an inquiry into a potential conflict with a normal exploitation. Subsection 
5.3.33 clarifies whether the legitimate interests of the right holders are in danger of 
beingg unreasonably prejudiced. 

5.3.11 CERTAIN SPECIAL CASES 

Itt is stated in article 5(5) CD that 'the exceptions and limitations provided for in 
paragraphss 1, 2, 3 and 4 shall only be applied in certain special cases'. The crucial 
questionn arising in this context is therefore whether the enumerated limitations can 
bee qualified as special cases in die sense of the international three-step test To 
ensuree their exercise in accordance with international obligations, as intended 
pursuantt to recital 44, this hurdle must be surmounted by the cases listed in article 5 
CD.. A corresponding examination will be undertaken in the following subsection 
5.3.1.1.. The formulation 'shall only be applied in certain special cases' chosen in 
articlee 5(5) CD, furthermore, begs the question whether the EU member states are 
obligedd to further concretise die cases enumerated in article 5 CD. The potential 
needd for further specification will accordingly be discussed in subsection 5.3.1.2. 

Cf.Bayreutherr  2001, 839. 
Cf.. ReinboAe 2001,740. 
Cf.Reinbothee 2001,740. 
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5.3.1.15.3.1.1 SPECIALITY 

Att the international level, the conceptual contours of the requirement that a 
copyrightt limitation must be a 'special case' can be drawn as follows: the legislative 
decisionn to set limits to the author's exclusive rights must be a reaction to an 
understandablee need for the reconciliation of the user interests at stake with the 
author'ss legitimate interests. A limitation that rests on a rational justificatory basis 
makingg its adoption plausible constitutes therefore a special case. If an exemption 
correspondss to an internationally recognised limitation permitted by the Berne 
Convention,, it can be assumed automatically that this requirement is met.1267 

Thiss standard of control must be met by the limitations declared permissible in 
paragraphss 1, 2, 3 and 4 of article 5 CD. Otherwise, they would be incompatible 
withh international obligations and thwart the ratification of the WIPO 'Internet' 
Treaties.. When the cases listed in article 5 are scrutinised in the light of the outlined 
standardd of control, the following conclusions can be drawn: 

Articlee 5(1) CD exempts temporary acts of reproduction, such as caching, for the 
purposee of enabling network transmissions and lawful uses. This limitation 
reconciless the legitimate interest of the author in controlling reproductions of this 
kindd with the interest of the general public in the efficient functioning of the 
internet.. As pointed out in subsection 4.4.2.3, it can be qualified as a special case. 

Articlee 5(2)(a) CD allows reproductions on paper or any similar medium effected 
byy the use of any kind of photographic technique or by some other process having 
similarr effects. This 'reprography exemption' refers to the technical process 
employedd to make a copy instead of giving evidence of the objective pursued with 
thee reproduction. Its judgement in the light of the outlined standard of control, thus, 
iss impossible. Whether or not a rational justificatory basis exists is difficult to 
ascertain.. Nevertheless, it need not be called into doubt that it is a special case. The 
markett imperfections of the pre-digital world form the background to the 
exemption.. It refers solely to analogue reproduction techniques. At the 1967 
Stockholmm Conference, it was unequivocally stated that copies made with the help 
off  photographic techniques pass the first step of the three-step test - even if they 
servee commercial purposes: 

'Iff  [photocopying for various purposes] consists of producing a very large 
numberr of copies, it may not be permitted, as it conflicts with a normal 
exploitationn of the work. If it implies a rather large number of copies for use 
inn industrial undertakings, it may not unreasonably prejudice the legitimate 
interestss of the author, provided that, according to national legislation, an 
equitablee remuneration is paid.'1268 

Seee subsections 4.4.2.4 and 4.4.3. 
Seee report on the work of Main Committee I, Records 1967,1145-1146. 

258 8 



THEE THREE-STEP TEST IN THE EUROPEAN COPYRIGHT DIRECTIVE 

Pursuantt to this practical example, the problem of reprography is to be solved in 
thee context of the second and particularly the third criterion of the three-step test. 
Hence,, photographic reproductions were apparently regarded as a special case in 
thee sense of the test's first criterion. Otherwise, the following criteria could never be 
met.. Article 5(2)(a) CD reflects this decision. It can thus be qualified as a special 
casee on account of the drafting history of article 9(2) BC.12W 

Articlee 5(2)(b) CD exempts analogue or digital copies made by a natural person 
forr private non-profit use. That strictly personal use of this kind is a special case in 
thee sense of the three-step test - also in the digital environment - has already been 
emphasisedd in subsection 4.4.4.1 above. 

Articlee 5(2)(c) CD privileges publicly accessible libraries, educational 
establishmentss and museums as well as archives. These institutions may make 
unauthorisedd copies on the condition that any profit motive is absent This 
limitationn reconciles the legitimate interest of the author in the exploitation of these 
reproductionss with the competing public interest in the archiving, preservation and 
disseminationn of information. For this reason, it is a special case.1270 

Articlee 5(2)(d) CD exempts ephemeral recordings of works made by 
broadcastingg organisations. It is in line with article 1 lbis(3) BC. For this reason, 
articlee 5(2)(d) CD automatically constitutes a special case.1271 

Articlee 5(2)(e) serves social institutions pursuing non-commercial purposes, such 
ass hospitals or prisons. They may make reproductions of broadcasts. It has already 
beenn stated in subsection 4.4.4.1 that limitations of this type are special cases. 

Articlee 5(3)(a) CD allows the unauthorised use of copyrighted material for the 
solee purpose of illustration for teaching or scientific research to the extent justified 
byy the non-commercial purpose to be achieved.1272 It has already been substantiated 
inn subsection 4.4.2.3 that a limitation of this kind is a special case.1273 As regards the 
teachingg aspect of the provision, this can also be inferred from article 10(2) BC. 
Althoughh article 10(2) BC, in contrast to article 5(3)(a) CD, does not affect the right 
off  making available granted in article 8 WCT, it nevertheless clearly indicates that 
thee use for the purpose of illustrating teaching is a case where the imposition of a 
copyrightt limitation was deemed appropriate at the international level.1274 

Articlee 5(3)(b) CD permits the non-profit use of a work for the benefit of people 
withh a disability to the extent required by the specific disability. It has already been 
statedd in subsection 4.4.2.3 that a limitation of this kind is a special case.1275 

12699 Cf. subsections 3.1.2,3.1.3.1,3.1.3.2. 
12700 Cf. subsections 2.2.2,4.4.2.3 and 4.4.4.1. 
12711 See subsection 4.4.3. 
12722 See for a detailed description Xalabarder 2003,134-149. 
12733 Cf. in addition the detailed analysis conducted by Geiger 2002b, 31-32 and 36-38. 
12744 Cf. subsection 4.4.3. Cf. Reinbothe/von Lewinski 2002,125. 
12755 However, see Ricketson 2003,77, doubting that article 5(3Kb) CD complies with the three-step test 
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Articlee 5(3)(c) CD sets forth press privileges that are closely related to article 
[Obis(\)[Obis(\) and I0bis(2) BC. It therefore automatically constitutes a special case in the 
sensee of the three-step test.1276 

Articlee 5(3)(d) CD exempts the making of quotations for purposes such as 
criticismm or review. The provision draws heavily on article 10(1) BC. Thus, it can 
automaticallyy be qualified as a special case.1277 

Articlee 5(3)(e) CD allows the unauthorised use of a work for the purposes of 
publicc security or to ensure the proper performance or reporting of administrative, 
parliamentaryy or judicial proceedings. It accordingly has three different aspects, all 
off  which are special cases. Firstly, it is a plausible legislative decision to reconcile 
thee author's interest in controlling the use of a work with the public's vital interest 
inn public security. Secondly, the state enjoys the freedom of lending weight to its 
ownn interest in the effective functioning of its legislative, executive and judiciary 
bodies.12788 However, it is to be emphasised that it is not sufficient when the 
exemptionn of a work's use for administrative, parliamentary or judicial purposes is 
merelyy considered politically useful. A copyright limitation does not become a 
speciall  case just because it is conducive to reducing the costs of administration, etc. 
Byy contrast, it is only a special case if an administrative, parliamentary or judicial 
bodyy really depends on the use of copyrighted material so that it would be rendered 
incapablee of accomplishing its tasks if the required use is denied.1279 Article 5(3)(e) 
CDD is in line with this requirement. It refrains from generally permitting the use of 
copyrightedd material. Merely the use ensuring the proper performance of 
administrative,, parliamentary or judicial proceedings is privileged. This definition 
cann be construed so as to necessitate that the state body involved really must depend 
onn a work's use in the outlined sense. As to the third aspect, the reporting of such 
proceedings,, the freedom of the press, as facet of freedom of expression,1280 must be 
considered.. It undoubtedly forms a rational justificatory basis. 

Articlee 5(3)(f) CD exempts the use of political speeches as well as extracts of 
publicc lectures or similar works insofar as justified by the informatory purpose. 
Thiss provision corresponds to articles 2bis(l) and 2bis(2) BC. Hence, it is 
automaticallyy a special case.1281 

Articlee 5(3)(g) CD permits the unauthorised use of a work during religious 
celebrationss or official celebrations organised by a public authority. A line can be 
drawnn between this limitation and the so-called 'minor reservations doctrine' 

Cff  . subsections 2.2.1 and 4.4.3. See in respect of die right of making available that is not affected by 
thee provisions of the Berne Convention the previous comment made on article 5(3)(a) CD. 
Cf.. subsections 2.2.1 and 4.4.3. See in respect of the right of making available that is not affected by 
articlee 10(1) BC the previous comment made on article 5(3X&) CD. 
Seee subsection 4.4.2.3. 
Cf.. subsection 4.4.4.1. 
Cf.. subsection 2.2.1. 
Cf.. subsections 4.1.3 and 4.4.3. See in respectt of the right of making available that is not affected by 
articlee 2bis BC the previous comment made on article 5(3Xa) CD. 
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constitutingg an implied limitation recognised by the members of the Berne 
Union.12822 The 1996 WIPO Diplomatic Conference, at which the WTPO 'Internet' 
Treatiess were adopted, touched upon die 'minor reservations doctrine'.1283 Australia 
inn particular, favoured its maintenance.1284 The clarification tiiat article 10(2) WCT 
'neitherr reduces nor extends the scope of applicability of the limitations and 
exceptionss permitted by the Berne Convention' in the agreed statement concerning 
articlee 10 WCT indicates that die contracting parties decided to uphold die doctrine. 
Itt can consequently be regarded as one pillar on which article 5(3)(g) CD rests.1285 

Whetherr the link to this implied limitation suffices, however, is doubtful because 
diee conceptual contours of article 5(3)(g) CD have not been drawn restrictively. A 
work'ss reproduction, communication to the public and making available is 
exemptedd in general. The fundamental principle underlying die 'minor reservations 
doctrine',, by contrast, is die de minimis principle.1286 The right of reproduction, 
furthermore,, does not fall witiii n its sphere of influence. Traditionally, only public 
performingg rights are subjected to die 'minor reservations doctrine'.1287 As regards 
diee first alternative, use during religious celebrations, it is nevertheless irrelevant 
matt die boundary lines of die 'minor reservations doctrine' are overstepped. Here, it 
iss also arguable that national legislation reconciles die author's interest in 
controllingg die use of a work with the interest in freedom of worship and 
unhinderedd religious practice. As to die second alternative, use during official 
celebrations,, however, a similar justificatory basis is difficult to find The broad 
exemptionn set out in article 5(3)(g) CD follows die dictate of political usefulness 
ratiierr tiian evolving from die necessity to solve an understandable conflict of 
interests.. In tiiis case, die de minimis principle and die restriction to public 
performingg rights, namely articles 11(1), \\bis{\\ WteriW 14(1) and I4bis(l) 
BC,12888 must consequently be interpolated to bring article 5(3)(g) CD into line witii 
internationall  obligations. A work's reproduction and making available in die course 
off  official celebrations is dierefore not a special case. Its communication to die 
publicc constitutes a special case only insofar as solely die listed Berne rights are 
affected12899 and die use made is of a de minimis nature. 

Articlee 5(3)(h) CD allows die unauthorised use of works, such as works of 
architecturee or sculpture, made to be located permanently in public places. 

1282 2 

Seee for a more detailed description subsection 3.1.1. 
12833 See WIPO Doc. CRNR/DC/4, §§ 6.01,12.06 and 12.07. 
12844 Cf. WIPO Doc. CRNR/DC/102, §§ 93 and 510. 12855 Cf. subsection 4.4.3. 
12866 Cf. subsection 3.1.1. 
12*7 7 

Cf.. subsection 3.1.1. The analysis conducted by Ficsor 2002a, 291-294, suggests that articles 11(1), 
11 lbis(l), llteril), 14(1) and I4bis(l) BC are covered nowadays. 
Seee the analysis conducted by Ficsor 2002a, 291-294. 

1289 9 

Thesee exclusive rights are encompassed by the general right of communication to the public granted 
inn article 8 WCT. It appears safe to assume that article 3 CD also covers these rights. 
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Traditionally,, this widespread1290 limitation is defended on the grounds that works 
off  this kind shape the appearance of public streets, squares, parks and so forth, 
therebyy inevitably becoming some sort of common property.1291 Whether a user 
interestt in all kinds of unauthorised uses, encompassing use for commercial 
purposes,12922 can be inferred from this explanation, appears questionable - but still, 
thee fact remains that these works inevitably form the background to people's life. A 
certainn interest in unhindered use of objects closely related to day-to-day life and 
personall  experiences, thus, cannot be denied. In respect of the media, an aspect of 
freedomfreedom of expression is also to be taken into account. In the course of a report or 
film,, that does not concern current events,1293 copyrighted works in public places 
mayy become visible. Article 5(3)(h) CD ensures in this situation that media 
activitiess are not restricted. The preparatory work undertaken for the 1967 
Stockholmm Conference, moreover, gives evidence that the use of works in public 
placess was considered in the context of the later three-step test.1294 On the whole, 
articlee 5(3)(h) CD can therefore be regarded as a special case. 

Articlee 5(3)(i) CD permits the incidental inclusion of a work in other material.1295 

Thee principle on which this exemption rests seems to be the de minimis principle. It 
iss arguable whether copyright must be hindered from becoming an obstacle to 
activitiess not specifically aiming to make use of a work but rather affecting a work 
'byy accident'. However, it can hardly be assumed on this basis that there is an 
understandablee need calling on the legislator to reconcile the outlined user interest 
withh the author's interests. The de minimis principle as such is, in any case, 
insufficientt to lend a limitation the air of speciality - at least of speciality in the 
sensee of the three-step test The better solution would be not to extend the coverage 
off  exclusive copyrights to de minimis uses such as a work's incidental inclusion in 
otherr material. This exclusion from protection would not fall under the three-step 
test12966 Article 5(3)(i) CD is therefore not a special case. To fulfi l international 
obligations,, EU member states must refrain from moulding a national limitation on 
articlee 5(3)(i) CD. 

Articlee 5(3)0) CD exempts the use of a work for the purpose of advertising the 
publicc exhibition or sale of artistic works insofar as necessary to promote the event. 
Thee limitation accordingly reacts to specific needs that are closely related to the 
work.. A museum, for instance, depends on the use of its exhibits if it wants to 

Cf.. the overview given in subsection 3.1.3. 
Cf.. von Gierke 2002,105. 
Cf.. von Gierke 2002,113 and Cohen Jehoram 2002,1693, both discussing use for the production of 
postcardss and guidebooks. 
Cf.. article 5(3Xc) CD. 
Seee Doc. S/l, Records 1967, 112 (footnote 1). 
Thiss limitation can traditionally be found in die German and UK copyright acts. Cf. subsections 
3.1.3.11 and 3.1.3.4. 
Seee subsection 4.13. Cf. as to the way in which common law countries deal with this kind of de 
minimisminimis use subsections 3.1.3.4 and 3.1.3.5. 
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attractt attention by publicising current exhibitions. Similarly, the owner of an 
artisticc work depends on the work's use if he wishes to publicise the object he 
wantss to sell.1297 The limitation thus affords national legislation the opportunity to 
reactt adequately to an understandable conflict of interests. It is a special case. 

Articlee 5(3)(k) CD allows the unauthorised use of a work for the purpose of 
caricature,, parody or pastiche.1298 This kind of use can be regarded as a specific 
(polemic)) way of making a quotation of a work.1299 In this line of reasoning, it can 
directlyy be supported by article 10(1) BC and would thus have to be qualified as a 
speciall  case automatically.1300 Moreover, it can be asserted that uses of this nature 
playy a decisive role for cultural diversity. The parodist depends on the use of the 
originall  work to express himself artistically. Freedom of expression and 
considerationss of intergenerational equity alike urge the national legislator to 
reconcilee the author's interest in controlling objectionable use of this kind with 
anotherr author's interest in using a work for caricature, parody or pastiche. Article 
5(3)(k)) CD is therefore a special case.1301 

Articlee 5(3)(1) CD concerns the use of a work in connection with the 
demonstrationn or repair of equipment. This case has been discussed in detail in 
subsectionn 4.4.2.3 above: it is a special case only insofar as incidental use of a work 
iss exempted that can hardly be avoided in the normal course of events when running 
aa business selling and repairing relevant equipment The permanent playing or 
showingg of copyrighted material in such businesses, however, is not a special case. 

Articlee 5(3)(m) CD permits the use of an artistic work in the form of a building 
orr a drawing or plan of a building for the purpose of reconstructing the building. It 
reconciless the architect's interest in profiting from every construction of his artistic 
buildingg with the owner's competing interest in making unauthorised use of the 
workk to reconstruct the building. Article 5(3)(m) CD, therefore, reacts to an 
understandablee conflict of interests and can be qualified as a special case. 

Articlee 5(3)(n) CD allows libraries, educational establishments, museums and 
archivess on their premises the unauthorised public communication or making 
availablee of a work in their holdings to individual persons for research or private 
study.. The limitation serves the dissemination of information. The user interest at 
stakee is the interest in getting unrestrained access to works of the intellect. The 
limitationn is also related to considerations of intergenerational equity.1302 The 
nationall  legislator is thus free to solve the existing conflict of interests. Article 
5(3)(n)) CD is a special case. 

Cf.. subsection 4.4.23. 
Thiss limitation is traditionally imposed on copyright in France. Cf. subsection 3.1.3.3. 
Cf.. Quaedvlieg 1992, 23-24 (footnote 50), whose comment on quotations and parody points in this 
direction. . 
Cf.. subsection 4.4.3. See in respect of the right of making available that is not affected by article 
10(1)) BC the previous comment made on article 5(3Xa) CD. 
Cf.. subsections 2.2.1, 23,4.4.2.3. 
Cf.. subsections 2.2.2,23,4.4.2.3 and 4.4.4.1. 
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Articlee 5(3)(o) CD allows EU member states the maintenance of already existing 
limitationss of minor importance on certain further conditions. The provision 
'grandfathers'' a wide variety of traditional limitations. It is thus Impossible to make 
aa general comment on whether or not article 5(3)(o) CD is a special case. All 
dependss on the national limitation. Each national limitation falling under article 
5(3)(o)) CD has to be scrutinised thoroughly in the light of the rules governing the 
identificationn of special cases.1303 

5.35.3 J.2 No NEED FOR FURTHER SPECIFICATION 

Thee analysis conducted in the previous subsection shows that the first criterion of 
thee three-step test impacts only modestly on the list of permissible limitations set 
outt in article 5 CD. Against this backdrop, it is of particular interest to reread the 
textt of article 5(5) CD attentively: 'The exceptions and limitations provided for in 
paragraphss 1, 2, 3 and 4 shall only be applied in certain special cases...' (emphasis 
added).. Does this mean that the EU member states, when adopting a limitation from 
thee list, must form a special case of the listed type of limitation?1304 

Sufficientt room for further specification is created by the Copyright Directive. 
Thee cases listed are circumscribed in broad terms. The reprography exemption of 
articlee 5(2)(a) CD, for instance, simply refers to the technical process enabling the 
reproduction.. National legislation, thus, is free to determine the purposes for which 
aa corresponding national limitation may be invoked. The private use exemption of 
articlee 5(2)(b) CD merely requires that the beneficiary is a natural person and that 
anyy profit motive is absent. National legislation could additionally determine how 
manyy copies are permissible, and whether a work in its entirety or only extracts 
therefromm may be reproduced. Further conditions could similarly be imposed on the 
usee for illustrating teaching or scientific research pursuant to article 5(3)(a) CD, the 
usee for administrative, parliamentary or judicial proceedings pursuant to article 
5(3)(e)) CD, the use during religious celebrations pursuant to article 5(3)(g) CD and 
soo forth. As to the use during official celebrations pursuant to article 5(3)(g) CD 
andd the use for demonstrating or repairing equipment pursuant to article 5(3)(1) CD, 
moree precision is necessitated by the international three-step test itself. The 
Copyrightt Directive, therefore, enumerates obviously types of limitations rather 
thann precisely defined exceptions.1305 

Nonetheless,, the passage 'shall only be applied in certain special cases' does not 
generallyy require the enumerated cases to be further concretised. Admittedly, there 
iss a move afoot in international copyright law seeking to align the requirement of 

Thesee rules have been set out in section 4.4.2. 
Ann affirmativ e answer  is given by Walter, in: Walter  2001,1064. Dreier  2002a, 35, and Bomkamm 
2002,43,, by contrast, answer  in the negative. 
Cf.. the comments made by Poll and Reinbothe in the course of the discussion summarised by 
Zecherr  2002,53. See Walter, in: Walter  2001, 1064; Senftleben 2003,12. 
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certaintyy with the continental European dogma of restrictively delineated 
exceptions.13066 However, as shown above, this point of view must be rejected for 
variouss reasons.1307 International obligations do not give rise to the assumption that 
aa more precise delineation of the enumerated cases is generally required Article 
5(3)(1)) CD and the second alternative of article 5(3)(g) CD which must further be 
specifiedd to pass the first step of the three-step test are exceptions to this rule. 

Inn the context of the Copyright Directive, it would even appear schizophrenic to 
contendd that the expression 'shall only be applied in certain special cases' calls for 
devisingg special cases of the listed limitations. If the Directive's drafters really were 
off  the opinion that the enumerated cases are not 'certain special cases', what was 
theree preventing them from laying down a more precise definition themselves? 
Settingg out an extensive list of permissible limitations first, and afterwards 
preventingg national legislation from adopting the listed cases, appears a bewildering 
manoeuvre.. This is all the more true because the overarching objective of the 
Copyrightt Directive, pursuant to its numerous recitals, is the harmonisation of 
copyrightt law in the EU.1308 The further specification of the enumerated limitations 
inn each member state would encourage the fragmentation of copyright law rather 
thann its harmonisation. The best way of arriving at a coherent application of 
permissiblee limitations, as envisaged in recital 32, is to implement the listed types 
off  limitations in national law in exactly the same broad terms as used in the 
Directivee itself. Their further, more precise delineation in the light of the three-step 
test,, then, can confidently be left to me courts - including the European Court of 
Justice,, which is capable of taking care of their coherent application.1309 

Thee assumption that the expression 'shall only be applied in certain special 
cases'' means that special cases of the listed limitations must be formed, therefore, 
inevitablyy points to certain inconsistencies. It can be inferred from the final shape of 
articlee 5 CD itself, that this result was not intended. When the first proposal for the 
laterr Copyright Directive was tabled by the EU Commission, it was stated in the 
explanatoryy memorandum in respect of the precursor of the later article 5(2)(c) CD, 
privilegingg libraries, educational establishments, museums and archives, that the 
provisionn 'does not define those acts of reproduction which may be exempted by 
Memberr States'. It was clarified that, 'in line with the "three step test", Member 
Statess may not, however, exempt all acts of reproduction, but will have to identify 
certainn special cases of reproduction, such as the copying of works which are no 
longerr available on the market'.1310 As to article 5(2Xc) CD, the view was 

Seee subsection 4.4.1. Cf. Reinbotbe/von Lewinski 2002,124; Ficsor  2002a, 516. 
Cf.. subsections 4.4.1 and 4.4.4.2. 
Cf.. subsection 5.13. 
Cf.. Buydens 2001,442, who takes the view that die wording of article 5(5) CD indicates that judges 
mustt  consider  die three-step test in each single case anyway. 
Seee die Proposal for  a European Parliament and Council Directive on the harmonization of certain 
aspectss of copyright and related rights in the Informatio n Society of 10 December 1997, COM(97) 
6288 final - 97/9359 (COD), Explanatory Memorandum, 39. 
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accordinglyy adopted that certain special cases of the enumerated case must be 
formedd at the national level indeed. This additional requirement, however, was 
directlyy given expression in the text of the proposed Directive itself. Draft article 
5(2)(c)) of the Commission's proposal explicitly allows solely 'specific acts of 
reproduction'.13111 To this day, article 5(2)(c) CD is the only case listed in article 5 
CDD where this language is used If the drafters of the Copyright Directive would 
havee been of the opinion that the necessity to form special cases of the enumerated 
limitationss already results from article 5(5) CD, this clarification in article 5(2)(c) 
CDD would have been superfluous. Its existence, thus, indicates that the formulation 
'shalll  only be applied in certain special cases' chosen in article 5(5) CD was not 
understoodd to call on national legislators to further concretise the enumerated types 
off  limitations. 

Thiss conclusion can further be supported by developments in the field of article 
10(2)) WCT - the international provision on which article 5(5) CD was based.1312 

Thee outlined problem arose in the context of article 10(2) WCT as well. Pursuant to 
thiss provision, the contracting parties of the WCT, 'when applying the Berne 
Convention,, confine any limitations of or exceptions to rights provided for therein 
too certain special cases...' Article 10(2) WCT is not accompanied by a hst of 21 
permissiblee limitations like article 5(5) CD. However, the limitations allowed under 
thee Berne Convention function as such a list in this connection.1313 The question is 
accordinglyy the same: are the contracting parties obliged to further concretise the 
limitationss permitted by the Berne Convention in order to confine them to certain 
speciall  cases? 

Interestingly,, this issue was expressly addressed in the context of the WIPO 
Copyrightt Treaty. The agreed statement concerning article 10(2) WCT clarifies that 
'articlee 10(2) neither reduces nor extends the scope of applicability of the 
limitationss and exceptions permitted by the Berne Convention'.1314 The contracting 
partiess of the WIPO Copyright Treaty, thus, were apparently alert to the potential 
harmm flowing from the formulation chosen in article 10(2) WCT. The agreed 
statement,, consequently, seeks to leave interpreters in no doubt about its impact on 
thee scope of Berne limitations - none. As elaborated above, national limitations 
complyingg with provisions of the Berne Convention fulfi l the first criterion of 
articlee 10(2) WCT automatically.1315 

However,, to present a complete discussion of the problem, the specific merit of 
thee incorporation of all three criteria of the three-step test into article 5(5) CD shall 
nott be concealed. Only the reference to the whole three-step test fully reflects the 
existingg international obligations. As the analysis conducted in the previous 

11 See the text of the proposal, ibid., 57. 
22 Cf. section 5.2. 
33 Cf. the parallel between article 10(2) WCT and article 5(5) CD drawn in section 5.2. 
44 See WIPO Doc. CRNR/DC/96, agreed statement concerning article 10 WCT. 
55 See subsection 4.4.3. 
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subsectionn has shown, a modest adjustment of the enumerated cases evolves from a 
scrutinyy in the light of the first criterion. One case of minor importance, article 
5(3)(i)) CD, must even be abolished. In the context of article 10(2) WCT, it has 
moreoverr been argued above that the expression 'certain special cases' can at least 
functionn as a reminder for national legislation. It calls upon national policy makers 
too use the provisions of the Berne Convention moderately with sense and reason.1316 

Byy the same token, it can be posited here that, when adopting the cases listed in the 
Copyrightt Directive, national legislation must proceed moderately. Instead of 
thoughtlesslyy exhausting the room to manoeuvre offered in article 5 CD, a careful 
analysiss of the social and cultural needs must precede the adoption of a limitation. 
Nationall  legislators are expected to weigh carefully the need for copyright 
protectionn against the justifications for limitations. The expression 'certain special 
cases',, therefore, can potentially help to diminish the potential harm flowing from 
thee extensive enumeration of permissible limitations in the Copyright Directive. If 
thee claim for moderateness is taken seriously, no member state should succumb to 
thee temptation of adopting all listed exemptions. 

InIn the context of the Copyright Directive, using the offered room to manoeuvre 
withh sense and reason, moreover, necessitates considering the European 
harmonisationn project. Whereas in connection with article 13 TRIPs and article 
10(2)) WCT only provisions of international copyright law must be reconciled with 
thee objectives of national legislation, the complex framework surrounding article 
5(5)) CD comes up with further challenges. Recital 32 of the Copyright Directive 
stressess that the member states should arrive at a 'coherent application' of the 
limitationss allowed under the Directive. It has already been pointed out that this 
task,, ultimately, is not unlikely to be accomplished first and foremost by the courts. 
Nationall  legislation, however, also can contribute to its realisation by taking 
developmentss in other member states into consideration and seeking to bring its 
ownn decisionss into line with them. 

Inn sum, the following conclusions can accordingly be drawn: the requirement 
thatt the limitations listed in article 5 CD, pursuant to paragraph 5 thereof, 'shall 
onlyy be applied in certain special cases' does not mean that national legislation 
mustt form special cases of the enumerated limitations.1317 Instead, it simply 
completess the reference to the international three-step test. It gives full evidence of 
thee existing international obligations which, pursuant to recital 44, shall be 
observed.. In the light of the harmonisation objective underlying the Directive, the 
passagee can furthermore, like the corresponding formulation chosen in article 10(2) 
WCT,, be understood as a claim for moderateness. When bringing domestic 
copyrightt law into line with the Copyright Directive, national legislators must use 
sensee and reason. Limitations should only be adopted or maintained if necessary for 
ann appropriate national copyright balance. 

Cf.. subsection 4.43. 
Cf.. Dreier 2002a, 35; Bomkamm 2002,43. 
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5.3.22 CONFLICT WITH A NORMAL EXPLOITATION 

Articlee 5(5) CD also comprises the second criterion of the international three-step 
test:: 'The exceptions and limitations provided for in paragraphs 1, 2, 3 and 4 shall 
onlyy be applied in certain special cases which do not conflict with a normal 
exploitationn of the work or other subject matter...' The reference to 'other subject 
matter'' besides the 'work' concerns the rights related to copyright which are 
protectedd by the Directive, such as the rights of performers, phonogram and film 
producers,, and broadcasting organisations.1318 In international copyright law, a 
conflictt with a normal exploitation arises if the authors are deprived of an actual or 
potentiall  market of considerable economic or practical importance. Among the 
circlee of these actual or potential markets rank solely those possibilities of 
marketingg a work which typically constitute a major source of income and, 
consequently,, belong to the economic core of copyright For determining these 
majorr sources of income, the overall commercialisation of works of the relevant 
categoryy must be considered instead of focusing on the international system of 
exclusivee rights. On the basis of these findings, the following comments can be 
made: : 

Articlee 5(1) CD exempts solely temporary acts of reproduction having no 
independentt economic significance. These acts, thus, do not constitute a potential 
majorr source of income. The provision consequently does not conflict with a 
work'ss normal exploitation. 

Articlee 5(2)(a) CD concerns reproductions effectuated by the use of photographic 
orr similar techniques. In this area, it is fruitless to speculate about a potential 
conflictt with a normal exploitation. Due to market failure in the analogue world, 
rightright holders are rendered incapable of establishing functioning markets that could 
bee profitable enough to belong to the economic core of copyright 

Articlee 5(2)(b) CD allows unauthorised analogue or digital reproductions for 
strictlyy personal use. It is advisable to assign the task of administering digital 
privatee use of this kind to libraries and other organisations capable of 
individualisingg users.1319 It is irrelevant in this context that, with an eye to article 
5(2)(c)) CD, recital 40 emphasises that uses made by libraries and similar 
institutionss should not cover on-line delivery of protected works or other subject 
matter.. The institutions involved in the envisioned digital private use infrastructure 
servee as intermediaries. They deliver protected material on behalf of private users. 
Thesee beneficiaries are entitled to make digital reproductions under article 5(2)(b) 
CD.. Insofar as the digital library service is confined to private users, it can thus be 
defendedd on the basis of article 5(2)(b) CD - irrespective of recital 40. Libraries and 
similarr institutions involved in a digital private use infrastructure must enter into 

Seee articles 1(1), 2 and 3(2) of the Copyright Directive. Cf. also the scope of the WCT and WPFT 
onn which the Directive leans. 
Cf.. subsection 4.5.5. 
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contractuall  agreements with the right holders anyhow. To be authorised to run the 
envisionedd private use network,1320 they have to obtain a licence for making works 
availablee on-line - at least insofar as article 5(3)(n) CD does not allow such use. 
Thee framework set out in the Copyright Directive, thus, is not favourable for the 
establishmentt of an appropriate digital private use infrastructure. This is a serious 
flaww of the Directive. 

Articlee 5(2)(c) CD, when read together with recital 40, does not conflict with a 
normall  exploitation. Reproductions made by libraries, educational establishments, 
museumss or archives for internal use, such as the preservation and archiving of 
copyrightedd material, can hardly be regarded as a potential major source of royalty 
revenue.. Insofar as copies are passed on to third persons, the circle of beneficiaries 
mustt be drawn sufficiently narrow so that the limitation does not encroach upon the 
economicc core of the overall commercialisation of affected works. 

Articlee 5(2)(d) CD exempts ephemeral recordings. The provision keeps within 
thee limits of article 1 lbis(3) BC. A potential major source of royalty revenue, 
belongingg to the economic core of copyright, need not be expected in this area. 

Articlee 5(2)(e) CD allows social non-profit institutions, such as hospitals or 
prisons,, the reproduction of broadcasts. One can hardly assume that this limitation 
encroachess upon the economic core of copyright by depriving right holders of 
broadcastt works of a major source of income. Insofar as the reproduction serves 
timee shifting purposes, this has already been discussed in more detail in subsection 
4.5.5.1.. Article 5(2)(e) CD does therefore not conflict with a normal exploitation. 

Articlee 5(3)(a) CD permits the use for the purpose of illustrating teaching or 
scientificc research to the extent that it is justified by the underlying non-commercial 
purpose.. The limitation leans on article 10(2) BC. The guidelines given in 
subsectionn 4.5.4.2 above, where the case of limitations based on article 10(2) BC 
wass discussed in detail, must be observed in this respect. Furthermore, it is to be 
takenn into account that only non-commercial purposes are exempted by article 
5(3)(a)) CD. It cannot therefore readily be inferred that the right holders are deprived 
off  a major source of royalty revenue. It accordingly appears safe to assume that 
articlee 5(3)(a) CD does not conflict with a normal exploitation. This is particularly 
truee if the circle of beneficiaries is drawn narrowly at the national level so that the 
economicc core of a work's overall commercialisation, for instance of an academic 
work,, remains untouched.1321 

Articlee 5(3)(b) CD privileges people with a disability. It does not affect a 
potentiall  major source of income. Hence, there is no conflict with a normal 
exploitation. . 

Articlee 5(3)(c) CD exempts the use of articles on current topics and, insofar as 
justifiedd by the informatory purpose, a work's use in connection with the reporting 
off  current events. The provision rests on article lObis BC. A potential major source 

Cf.. subsection 43.5.2. 
Cf.. Xalabarder 2003,165-167. 
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off  royalty revenue need not be expected - neither when an article on current topics 
iss used nor when a work is incidentally included in a report on current events. The 
usee of articles on current topics can furthermore be reserved. There is accordingly 
noo conflict with a normal exploitation. 

Articlee 5(3)(d) CD allows quotations. A typical major source of royalty revenue 
cann hardly be expected in this area. Even in the case of academic works, where it is 
nott unlikely that a work will be quoted in other treatises, it cannot generally be 
assumedd that a major source of income - comparable to the sale of copies - will 
accruee from quotations. In the case of certain works of paramount importance, a 
potentiall  major source of income might be expected. Surveying the wide variety of 
academicc works, however, this appears as an atypical case. Hence, it is not possible 
too derive the general rule that quotations typically constitute a potential source of 
incomee which belongs to the economic core of an academic work's overall 
commercialisation.. Article 5(3)(d) CD thus does not conflict with a normal 
exploitation.. Considerations of intergenerational equity strongly support this 
finding.1322 2 

Articlee 5(3)(e) CD permits the use for the purpose of public security or to ensure 
thee proper performance or reporting of administrative, parliamentary or judicial 
proceedings.. As to the first aspect - public security - it suffices to say that a typical 
majorr source of income cannot be expected. There is consequently no conflict with 
aa normal exploitation. In respect of the second aspect, the proper performance of 
administrative,, parliamentary or judicial proceedings, it must be considered thatt this 
alternativee solely concerns situations in which an administrative, parliamentary or 
judiciall  body really depends on the use of copyrighted material so that it would be 
renderedd incapable of accomplishing its tasks if the required use is denied. Any 
furtherr exemption of the use of copyrighted material in this context evolves from 
considerationss of political usefulness and is not a special case.1323 Owing to this 
restrictedd ambit of operation, a potential major source of royalty revenue is not at 
stake.. Hence, there is no conflict with a normal exploitation. On the same grounds, 
itt can be inferred that the third aspect, the reporting of proceedings of 
parliamentary,, administrative or judicial bodies, is in line with the second criterion. 

Articlee 5(3)(f) CD exempts the use of political speeches as well as extracts of 
publicc lectures or similar works insofar as justified by the underlying informatory 
purpose.. The limitation is in line with articles 2bts(l) and 2bis(2) BC. A typical 
potentiall  major source of royalty revenue cannot be expected here. Not every 
politicall  speech1324 or lecture held in public attracts attention. In the majority of 

Cf.. subsections 2.3 and 4.5.4.1. 
Cf.. subsection 5.3.1.1. 
Byy virtue of article 2bis(l) BC, political speeches may be excluded from protection wholly or in 
partt This permissible exclusion is not subjected to the three-step test in international copyright law. 
Seee subsection 4.1.3. Article 5(5) CD, however, may be applied to this case because the 
internationallyy permitted exclusion reappears in the Copyright Directive in the shape of a limitation. 
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cases,, a public speech will not be reproduced, communicated to the public and 
madee available on-line. Article 5(3)(f) CD does therefore not conflict with a normal 
exploitation. . 

Articlee 5(3)(g) CD permits the use during religious or official celebrations. As to 
thee first aspect, use in the course of religious celebrations, it has already been 
shownn above that this exemption conflicts with a normal exploitation of works 
specificallyy created to be used during such celebrations.1325 This facet of article 
5(3)(g)) CD, thus, is incompatible with the three-step test. In connection with the 
secondd aspect - official celebrations - it must be borne in mind that this alternative 
iss a special case only insofar as it does not go beyond the conceptual contours of the 
'minorr reservations doctrine'. Its sphere of influence must accordingly be restricted 
too public performing rights.1326 Furthermore, it appears safe to assume that the 
workss publicly performed during official celebrations, by and large, will be of a 
generall  nature instead of being created specifically for use in the course of such 
celebrations.. The conflict with a normal exploitation arising in the field of religious 
celebrations,, thus, does not come to the fore in this context as well. The second 
alternativee of article 5(3)(g) CD, the use during official celebrations, is therefore not 
inn conflict with a normal exploitation. 

Articlee 5(3)(h) CD allows the unauthorised use of works, such as works of 
architecturee or sculpture, made to be located permanently in public places. This 
limitationn poses substantial difficulties. To approach the problem, it is advisable to 
clarifyy at the outset that the passage 'made to be located permanently in public 
places',, and the fact that especially the example of 'works of architecture or 
sculpture'' is given, clearly indicates that the reference to 'public places' must not be 
misconstruedd so as to encompass 'premises open to the public'.1327 Works situated 
inn museums and similar institutions, thus, do not fall under article 5(3)(h) CD. 
Otherwise,, the limitation would inevitably conflict with a normal exploitation. It 
hass always been understood to also exempt use for commercial purposes, such as 
thee production of postcards and guidebooks.1328 The sale of reproductions of an 
exhibitedd artistic work, however, constitutes a potential major source of royalty 
revenuee for painters, sculptors, etc. besides the sale of the original itself. If the 
postcardd industry were to enjoy the freedom of entering museums, making all kinds 
off  reproductions of the exhibited artistic works, and selling postcards and digital 
copiess afterwards, the authors would be deprived of a major source of income. 

Thee crucial question, then, is whether the same conclusion must be drawn when 
aa work is really 'made to be located permanently in public places', as demanded by 

Forr  the application of article 5(5) CD, die framework set out in the Directive itself is decisive. See 
sectionn 5.2. 
Seee subsection 45A3. 
Seee subsection 53.1.1. 
Thee latter  extension, for  instance, can be found in section 62 of the UK CDPA 1988. Cf. 
Garnett/James/Daviess 1999,553 and subsection 3.13.4. 
Cf.. von Gierke 2002,113; Cohen Jehoram 2002,1693; Gamett/Jatnes/Davies 1999,553. 
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articlee 5(3 )(h) CD. In this case, it can be argued that the architect or sculptor 
dedicatess his work - erected in a public street, square, park, etc. - to thee public.1329 

However,, this dedication need not be misunderstood to imply that he also waives 
exploitationn possibilities capable of yielding major profits. Therefore, a fine line has 
too be walked here. If a photograph is taken showing family members in front of a 
famouss monument to be presented to relatives in a photo album, this is a strictly 
personall  use that does not deserve a defence based on article 5(3)(h) CD 
anyway.13300 The paintings of amateur painters inspired by the beauty of a public 
squaree are irrelevant in the present context either. A typical major source of royalty 
revenuee will not accrue from this kind of use anyway.1331 

Iff  a public place serves as a background to a film, the unauthorised use of the 
workss situated in that place is of a commercial nature. However, this is no typical 
sourcee of income. It cannot be stated that works made to be located in public places, 
generally,generally, will sooner or later be used for the making of a film. A typical major 
sourcee of royalty revenue, thus, cannot be expected. This commercial use is 
thereforee irrelevant. 

If,, however, a work situated in a public place is systematically reproduced on 
postcards,, in guidebooks or made available on-line for commercial ends, the 
conclusionn can hardly be ignored that a conflict with a normal exploitation arises. It 
mayy be argued that such use is not typical. Admittedly, a work will not 
automaticallyy be printed on postcards just because it is located in a public place. 
Theree are myriad works out there in public streets, squares and parks, a postcard of 
whichh will never be produced. On the other hand, it is not atypical that a work 
locatedd in a public place attracts attention and is exploited in this way. The sale of 
postcardss and similar uses systematically exploiting the work, therefore, may 
indeedd be regarded as a relevant potential major source of income - just like the 
salee of postcards of works exhibited in a museum. Insofar as article 5(3)(h) CD 
exemptss the systematic reproduction, and communication or making available to 
thee public of works permanently located in public places for commercial purposes it 
conflictss accordingly with a normal exploitation. 

Articlee 5(3)(i) CD is not a special case.1332 It does not reach the second criterion. 
Articlee 5(3)(j) CD exempts the use for the purpose of advertising the public 

exhibitionn or sale of artistic works. It does not affect a potential major source of 
royaltyy revenue. Hence, no conflict with a normal exploitation arises. 

Articlee 5(3)(k) CD allows the unauthorised use of a work for the purpose of 
caricature,, parody or pastiche. It has already been explained in subsection 4.5.4.1 
thatt limitations of this kind do not conflict with a normal exploitation. 

Cf.. von Gierke 2002, 10S. See also the decision 'Verhiillter Reichstag' of the German Federal Court 
off  Justice, Juristenzeitung 2002,1005-1007. 
Seee articles 5(2)(a) and (b) CD. 
Cf.. section 2.3. 
Seee subsection 5.3.1.1. 
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Articlee 5(3)(1) CD permits the use of a work in connection with the 
demonstrationn or repair of equipment. It is a special case only insofar as incidental 
usee of a work is exempted that can scarcely be avoided in the normal course of 
eventss when running a business selling and repairing relevant equipment. This does 
nott constitute a potential major source of royalty revenue. Article 5(3)(1), thus, does 
nott conflict with a normal exploitation. 

Articlee 5(3)(m) CD permits the use for the purpose of reconstructing a building. 
Thiss is no typical potential source of income. It can hardly be assumed that 
copyrightedd buildings, in general, wil l be destroyed and reconstructed afterwards. 
Articlee 5(3)(m) CD, therefore, does not conflict with a normal exploitation. 

Articlee 5(3)(n) CD allows libraries, educational establishments, museums and 
archivess on their premises the unauthorised public communication or making 
availablee of a work in their holdings to individual persons for research or private 
study.. On account of this restricted field of application, it is unlikely that article 
5(3)(n)) encroaches upon a potential typical major source of income. It does not 
conflictt with a normal exploitation.1333 

Articlee 5(3)(o) CD allows the member states to maintain already-existing 
limitationss of minor importance on certain further conditions. It is thus impossible 
too make a general comment on whether or not article 5(3)(o) CD conflicts with a 
normall  exploitation. 

5.3.33 UNREASONABLE PREJUDICE TO I^GITIMAT E INTERESTS 

Inn line with the international three-step test, article 5(5) CD forbids an unreasonable 
prejudicee to 'the legitimate interests of the right holder'. The reference to the right 
holderr instead of the author is consistent with the Directive's scope. It does not only 
deall  with copyright, but also with rights related to copyright, such as the rights of 
performers,, phonogram and film producers, and broadcasting organisations.1334 As 
thee Directive does not protect moral rights, the term 'interests' comprises only a 
rightright holder's economic interests. Recital 19 posits unequivocally that 'moral rights 
remainn outside the scope of this Directive'. Accordingly, the conceptual contours of 
thee term 'interests' must be drawn like in article 13 TRTPs.1335 Merely the economic 
interestt of the right holders in the exploitation of the exclusive rights granted under 
thee Copyright Directive - the right of reproduction (article 2), the right of 
communicationn to the public, including the right of making a work available (article 
3),, and the distribution right (article 4) - is included. This interest encompasses 
everyy conceivable possibility of deriving economic value.1336 

Cf.. subsection 4.5.5.2. 
Seee articles 1(1), 2 and 3(2) of the Copyright Directive. Cf. also the scope of the WCT and WITT 
onn which the Directive leans. 
Seee subsection 4.6.3.2. 
Cf.. subsection 4.5.1.2. 
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Thee proportionality test which the prohibition of an unreasonable prejudice to the 
legitimatee interests of the right holders entails1337 is compatible with EC law. In the 
decisionn Marguerite Johnston v. Chief Constable of the Royal Ulster Constabulary, 
thee European Court of Justice stated that, 

'inn determining the scope of any derogation from an individual right [...], the 
principlee of proportionality, one of the general principles of law underlying 
thethe Community legal order, must be observed'.1338 

Thee Court maintained that the principle of proportionality 'requires that 
derogationss remain within the limits of what is appropriate and necessary for 
achievingg the aim in view'.1339 The latter statement, with its reference to the 
appropriatenesss and necessity of the measure taken, shows that the different 
notions,, which have been invoked above in the context of the international three-
stepp test, are consistent with the application of the principle of proportionality in EC 
law.13400 As the comparative analysis conducted by Emmerich-Fritsche shows, the 
principlee of proportionality is known in all EU member states.1341 Therefore, the 
proportionalityy test constitutes a feature of the international three-step test which 
cann also be reconciled with the different legal traditions of the member states.1342 

Inn connection with the final balancing process, a specific problem comes to the 
foree which concerns the payment of equitable remuneration. In the context of the 
internationall  three-step test, national legislation is offered the possibility to provide 
forr the payment of equitable remuneration to avoid an unreasonable prejudice.1343 

Ass to the amount of remuneration to be paid, it has been elaborated above that the 
conceptt of equitable remuneration underlying the three-step test is a fluid transition 
fromm a state where remuneration is unnecessary to cases requiring the payment of 
thee sum an author freely bargaining for the use in question would have received.1344 

Ass the payment of equitable remuneration serves as a means for avoiding that an 
unreasonablee prejudice is caused, it can be enunciated in general that equitable 
remunerationn must be paid insofar as the limitation in question does not keep within 
reasonablee limits.1345 

Thee Copyright Directive does not refer to the payment of equitable remuneration. 
Instead,, the formulation 'fair compensation' is used. The reprography exemption of 

13377 Cf. subsection 4.6.4. 
13388 See Judgement of the European Court of Justice of 15 May 1986, Marguerit e Johnston v. Chief 

Constablee of the Royal Ulster  Constabulary, Case 222/84 (1986) ECR 1651, § 38 (emphasis added). 
13399 See Johnston v. Chief Constable, ibid., § 38. 
13400 Cf. the analysis by Emmerich-Fritsche 2000,207-224. See subsections 4.6.4 and 4.6.4.2. 
13411 See Emmerich-Fritsche 2000,140-193. 
13422 The drafters of the Copyright Directive sought not to encroach upon the different legal tradition s in 

thee member states. Cf. recital 32 of the Directive. 
1343 3 

1344 4 

1345 5 

Cf.. subsections 3.1.2,3.1.3.1,3.3.1,4.3.2,4.3.3 and 4.6.4.2. 
Seee subsection 4.6.4.2. 
Seee subsection 4.6.4.2. 
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articlee 5(2)(a) CD, the limitation for strictly private use of article 5(2)(b) CD, and 
thee privilege for social institutions, such as hospitals and prisons, of article 5(2)(e) 
CDD place the obligation on the member states to secure the payment of fair 
compensation.. In this regard, it is stated in recital 35: 

'Inn certain cases of exceptions or limitations, rightholders should receive fair 
compensationn to compensate them adequately for the use made of their 
protectedd works or other subject-matter. When determining the form, detailed 
arrangementss and possible level of such fair compensation, account should be 
takenn of the particular circumstances of each case. When evaluating these 
circumstances,, a valuable criterion would be the possible harm to the 
rightholdersrightholders resulting from the act in question.' 

Apparently,, the expression 'fair compensation' thus refers to a concept that is 
quitee similar to the system of the three-step test. It is not clear, however, whether or 
nott 'fair compensation' will ever amount to a remuneration equivalent to that which 
thee right holder would have received if he were free to authorise the use in the 
absencee of a compulsory licence provision. Use of the term 'compensation' instead 
off  'remuneration' in connection with the adjective 'fair' instead of 'equitable' 
suggestss that this cannot so readily be assumed. It is a compromise formula rather 
thann an equivalent.1346 The pecuniary reward accruing from the international 
obligationn to pay equitable remuneration, by contrast, may reach this level.1347 The 
obligationn to provide for the payment of equitable remuneration is therefore 
strongerr than the claim for fair compensation.1348 

Ass the Copyright Directive only provides for the payment of fair compensation 
inn the three aforementioned cases, the relationship between this concept and the 
internationall  system embodied in the three-step test must be examined. Recital 36 
indicatess in this respect that the member states 'may provide for fair compensation 
forr rightholders also when applying the optional provisions on exceptions or 
limitationss which do not require such compensation'. The payment of pecuniary 
rewardd is therefore obviously not restricted to those cases which explicitly contain 
thee obligation to provide for fair compensation. Instead, it is a concept which may 
generallyy be applied to the limitations listed in article 5. Recital 44 must also be 
bornee in mind in this context: 'When applying the exceptions and limitations 
providedd for in this Directive, they should be exercised in accordance with 
internationall  obligations'. On the one hand, the Copyright Directive thus clarifies 
thatt the payment of pecuniary reward is not confined to those cases in which it is 
prescribed.. On the other hand, it recalls international obligations arising from the 
three-stepp test Against this backdrop, the obligation to fairly compensate the right 
holderss laid down in articles 5(2)(a), (b) and (e) CD can be understood to have a 

Cf.. Reinbothe 2001,738. See for  a detailed discussion Hugenholtz/Guibault/van Geffen 2003. 
Seee Ricketson 1987,520; Kcsor  2002a, 275. Cf. subsection 4.6.4.2. 
Cf.. Reinbothe 2002,49. 

275 5 



CHAPTER5 5 

privilegingg effect. In these cases, the drafters of the Copyright Directive sought to 
ensuree that the right holders would receive monetary reward anyway - irrespective 
off  whether or not such an obligation results from the three-step test To underline 
thatt an internal, 'European' obligation is imposed on the member states, the term 
'fairr compensation' was used instead of the expression 'equitable remuneration' 
thatt could have been mixed up with the international obligation. The divergent 
formulationn also gives evidence that the international obligation remains untouched 
andd must be fulfilled separately - notwithstanding the necessity to provide for fair 
compensation.I349 9 

Thee payment of equitable remuneration pursuant to the three-step test should 
thereforee be independent of the rules governing the payment of fair compensation 
underr the Copyright Directive. If a corresponding inquiry, in a case where the 
Directivee itself does not provide for monetary reward, brings to light that the 
paymentt of equitable remuneration is necessary to fulfi l international obligations, 
thee right holders must be remunerated. If it shows that fair compensation is 
insufficientt in a case where the Directive expressly provides for such compensation, 
aa higher amount of monetary reward must be paid on account of the international 
obligationn to pay equitable remuneration. If, by contrast, the inquiry supports the 
vieww that the payment of pecuniary reward is unnecessary in a case in which the 
Directivee provides for fair compensation, this latter 'European' obligation has a 
privilegingg effect Right holders receive fair compensation even though a 
correspondingg international obligation does not exist 

Itt is to be reiterated in this context that the three-step test has always been 
understoodd to allow national legislation great latitude.1350 The decision on whether 
andd how much equitable remuneration ought to be paid is far from being a 
mathematicall  exercise. On the basis of the international rules, the following 
guideliness can nonetheless be given: 

Articlee 5(1) CD concerns temporary acts of reproduction having no independent 
economicc significance. It is therefore justified to refrain from providing for the 
paymentt of monetary reward. 

Articlee 5(2)(a) CD sets out the 'reprography exemption', thereby prescribing the 
paymentt of fair compensation. In some cases, however, this will turn out to be 
insufficientt If, for instance, industrial undertakings take advantage of article 5(2)(a) 
CD,, the right holders should receive the sum they would have agreed upon, if they 
hadd been free to bargain for the exempted use. The claim for a pecuniary reward 
reachingg this level can be based on the international obligation to provide for the 
paymentt of equitable remuneration. 

Articlee 5(2)(b) CD privileges strictly personal use. As elaborated above, it would 
unreasonablyy prejudice the legitimate interests of the right holders if digital uses of 
thiss kind would not be administered by libraries and similar institutions. The 

Cf.. Bornkamm 2002,47-48. 
Cf.. Kercver 1975,331; Collova 1979,125-127; Heide 1999,105. Cf. subsection 3.1.2. 
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establishmentt of a library-administered digital private use system is the least 
harmfull  means.1351 As to adequate pecuniary reward, the payment of fair 
compensation,, as set out in the Directive itself, appears sufficient.1352 

Inn the case of article 5(2)(e) CD, the prescribed payment of fair compensation is 
sufficientt to fulfi l international obligations. 

Articlee 5(3)(a) CD exempts the use for illustrating teaching or scientific research. 
Ass discussed above, the payment of equitable remuneration is appropriate in this 
casee to fulfil international obligations.1353 In this context, the three-step test of 
articlee 5(5) CD thus requires the payment of monetary reward. 

Articlee 5(3)(e) CD, among other things, allows administrations the unauthorised 
usee of copyrighted material insofar as the accomplishment of their tasks depends on 
suchh use.1354 The limitation ensures the effective functioning of administrative 
bodies.. However, it also helps to reduce the cost of proper administration. 
Arguably,, it has overtones of a tax on right holders. The payment of equitable 
remunerationn is consequently appropriate to ensure compliance with international 
obligations.. It evolves from article 5(5) CD. 

Inn the remaining cases, there is no obvious need for the payment of equitable 
remuneration.1355 5 

5.3.44 OVERVIEW OF INTERNATIONAL OBLIGATIONS 

Conductingg a survey of the obligations imposed on national legislation by the 
referencee to the international three-step test made in article 5(5) CD, the following 
conclusionss can be drawn: the 'reprography exemption' of article 5(2)(a) CD is 
merelyy accompanied by the obligation to provide for fair compensation. With 
regardd to copies made by industrial undertakings, this pecuniary reward is 
insufficientt Pursuant to article 5(5) CD, it should amount in this case to the sum a 
rightright holder freely bargaining for the use in question would have received. Hence, 
equitablee remuneration must be paid.1356 Article 5(2)(b) CD, privileging strictly 
personall  use, must be replaced in the digital environment with a library-
administeredd private use system to fulfi l the three-step test. Otherwise, it would 
unreasonablyy prejudice the legitimate interests of the right holders. The payment of 
fairr compensation, as prescribed in the Directive, appears appropriate.1357 

Seee subsections 4.6.4.2. and 4.S.S. 
Cf.. subsection 4.6.4.2. See as to the relationship between levy schemes and the protection of DRM 
systemss Hugenholtz/Guibault/van Geffen 2003,32-47, and Peukert 2003. 
Cf.. Xalabarder 2003,167. See subsections 4.6.4.1 and 4.6.4.2. 
Cf.. subsection 5.3.1.1. 
Ricketsonn 2003, 77, considers it advisable to provide for equitable remuneration in connection with 
articlee 5(3Xb) CD. Article 5(3X0 CD is not a special case. The first alternative of article 5(3Xg) and 
articlee 5(3)(h) CD conflicts with a normal exploitation. See sections 5.3.1.1 and 5.3.2. 
Seee subsection 53.3. Cf. subsection 4.6.4.2 and Ricketson 1987,520; Rcsor 2002a, 275. 
Seee subsection 4.6.4.2. 
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Articlee 5(3)(a) CD, exempting the use for illustrating teaching or scientific 
research,, is incompatible with the three-step test insofar as no provision is made for 
thee payment of equitable remuneration.1358 In article 5(3)(e) CD, the exemption of 
thee use for administrative, parliamentary or judicial proceedings must be restricted 
too those institutions which really depend on the use of copyrighted material to 
accomplishh their tasks. Otherwise, this aspect of article 5(3)(e) CD cannot be 
consideredd a special case.1359 Furthermore, the use for administrative purposes must 
bee cushioned by the payment of equitable remuneration.1360 The first alternative of 
articlee 5(3)(g) CD, the use of works during religious celebrations, conflicts with a 
normall  exploitation.1361 It is therefore incompatible with the three-step test. The 
secondd alternative of article 5(3)(g) CD, the use of works during official 
celebrations,, must be confined to the scope of the 'minor reservations doctrine'. 
Otherwise,, it cannot be deemed a special case.1362 National legislation must 
furthermoree refrain from adopting article 5(3)(h) CD, allowing the unauthorised use 
off  works made to be located permanently in public places. Insofar as article 5(3)(h) 
CDD exempts the systematic reproduction and communication or making available to 
thee public of works situated in public places for commercial ends, it conflicts with a 
normall  exploitation.1363 Article 5(3)(i) CD concerning the incidental inclusion of a 
workk in other material is not a special case.1364 Its adoption, consequently, runs 
counterr to international obligations. Article 5(3)(1) CD, permitting the use in 
connectionn with the demonstration or repair of equipment, is a special case only 
insofarr as incidental use is made that can hardly be avoided in the normal course of 
eventss when running a business selling or repairing relevant equipment.1365 When 
maintainingg so-called 'cases of minor importance', as permitted by article 5(3)(o) 
CD,, national legislation must moreover proceed carefully. Affected limitations 
mustt be scrutinised thoroughly in the light of the three-step test. 

5.44 The Addressees of Articl e 5(5) CD 

Finally,, the question is to be raised, to whom should the task of bringing national 
copyrightt law into line with all the described modifications be assigned? Is it solely 
thee task of national legislation? May it confidently be left to the courts? This 
questionn has interesting ramifications that shall not be concealed. Insofar as it 
touchess upon the division of labour between courts and legislators, it also refers to 

Cf.. subsections 4.6.4 and 5.3.3. 
Seee subsection 5.3.1.1. 
Seee subsection 5.3.3. 
Seee subsection 5.3.2. 
Seee subsection 5.3.1.1. 
Seee subsection 5.3.2. 
Seee subsection 5.3.1.1. 
Seee subsections 4.4.2.3 and 5.3.1.1. 
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thee basic problem of whether copyright limitations should either be enshrined in 
restrictivelyy delineated provisions or be circumscribed in elastic terms in the 
frameworkk of an open-ended provision. The first alternative mirrors the continental 
Europeann model, the second alternative reflects the Anglo-American approach.1366 

Iff  the first alternative is chosen, the legislative decision about how to draw the 
conceptuall  contours of the restricted number of precisely delineated limitations 
formss the centre of gravity. If preference is given to the second alternative instead, 
thee courts play a decisive role. They must bring to light the different facets of the 
givenn open-ended norm. As clarified in the context of the requirement that 
limitationss have to be 'certain special cases', the three-step test leaves sufficient 
roomm for both alternatives.1367 Hence, it is not prescribed in international copyright 
laww which of the two outlined models is to be followed at the national level. 

Furthermore,, the question of how to fulfi l international obligations has overtones 
off  the general problem of the effect of international treaties in domestic law. It is 
beyondd the scope of the present inquiry to dive into the theoretical profundities this 
questionn entails. Different answers are to be expected on the basis of the different 
nationall  mechanisms regulating the effect of international treaties in domestic 
law.13688 The observation of articles 9(2) BC, 13 TRTPs and 10 WCT depends on 
thesee specific mechanisms. In the framework of the Copyright Directive, however, 
thiss underlying complex problem1369 has been solved by transforming the existing 
internationall  obligations into EC law. Article 5(5) CD, accompanied by recital 44, 
repeatss the international obligation to comply with the three-step test, thereby 
makingg it part of the obligation to implement the Copyright Directive correctly in 
nationall  law. 

Inn general, it might be doubted, however, whether the three-step test has the 
potentiall  for impacting on national court decisions. It could be argued that it is too 
vaguee because of the openness of its wording. National legislation, it could then be 
argued,, must concretise the three-step test first. Against this assumption, it is to be 
assertedd that the test is an indispensable element of the international system. It sets 
limitss to limitations on internationally recognised rights. If allowance is made only 
forr the more precisely delineated limitations to be found in the Berne Convention 
butt not for the three-step test, merely the walls of the building erected in 
internationall  copyright law are considered but not the roof. A national court that is 
alertt to international obligations wil l accordingly always seek to take into account 
thee entire framework established in international copyright law instead of focusing 
merelyy on those elements, the outlines of which appear sufficiently specified. In 
fact,, it cannot be said that courts were loath in the past to take the abstract criteria of 

Cf.. section 2.1. 
Cf.. subsections 4.4.1 and 4.4.4.2. 
Cf.. the overview given by numerous authors in: Jacobs/Roberts 1987. See as to the TRIPs 
Agreementt Duggal 2001,86-110; Drexl 1994, 777-788. 
Cf.. as to treaty-making by the EC Pescatore, in: Jacobs/Roberts 1987,171-192. 
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thee three-step test into account Examples in Germany, the Netherlands and Austria 
showw that the opposite is true.1370 

Againstt this background, it becomes obvious that the question of the addressees 
off  the three-step test cannot be answered by drawing an entirely black or white 
picture.. It does not portray reality adequately when it is assumed that the national 
legislator,, by setting out precisely delineated limitations, is capable of barring 
courtss from having recourse to the three-step test. National legislation cannot 
monopolisee the application of the three-step test. As the test is now enshrined in 
articlee 5(5) CD, this is even more true in EC law. National courts have always and 
wil ll  always orient their decision by the abstract criteria of the three-step test when it 
comess to entering unknown territory. In particular, in times of upheavals within the 
copyrightt matrix, when new solutions have to be developed, the three-step test wil l 
bee used as a signpost.1371 The crucial question, then, is the extent to which national 
legislationn should pave the way for the application of the three-step test by the 
courts.. With regard to the implementation of the Copyright Directive in the member 
states,, this question has taken concrete shape. Should the three-step test itself be 
incorporatedd into national copyright law?1372 

Thee latter question can clearly be answered in the negative. The passage of 
articlee 5(5) CD stating that limitations 'shall only be applied in certain special 
cases'' is a mere reference to international obligations.1373 The three-step test must 
bee borne in mind but not be incorporated. As there is no indication that national 
courtss are reluctant to lend weight to the test, it is not necessary to impose the 
obligationn on national legislation to include the three-step test in national law. 
However,, it may be wise to introduce the three-step test in national copyright law -
particularlyy in the context of the Copyright Directive. The realisation of the 
Directive'ss principal objective to harmonise copyright law is imperilled by the 
extensivee list of optional limitations set out in article 5 CD. It would have been 
moree effective to set forth an open-ended formula based on the three-step test 
insteadd of enumerating no fewer than 21 limitations. The courts, including the 
Europeann Court of Justice, could then have accomplished the gradual harmomsation 
off  copyright limitations.1374 

Cf.. German Bundesgerichtshof (Federal Court of Justice), decisions I ZR 118/96 of February 25, 
1999,, in: Juristenzeitung 1999, 1000-1007, and I ZR 255/00 of July 11, 2002, in: Gewerblicher 
Rechtsschutzz und Urbeberrecht 2002,963-967. Cf. Dutch Hoge Raad (Supreme Court), decision no. 
139333 of June 22, 1990, 'Zienderogen Kunst', in: Nederlandse Jurisprudentie 1991, no. 268, and 
decisionn no. 14695 of June 26, 1992, in: Nederlandse Jurisprudentie 1993, no. 205. See also the 
decisionn of the Gerechtshof Amsterdam of January 30, 2003, in: Tijdschrift voor Auteurs-, Media-
enn Informatierecht 2003, 94-97. Cf. Austrian Oberster Gerichtshof (Supreme Court), decision 4 Ob 
143/944 of January 31, 1995, in: Gewerblicher Rechtsschutz und Urheberrecht Internationaler Teil 
1995,729-731.. Cf. the overview given by Bomkamm 2002, 35-38. 
Cf.. section 2.3. 
Cf.. Cohen Jehoram 2002, 1694. 
Cf.. subsection 5.3.1.2. 
Cf.. Dreier 2002a, 28 (footnote3). 
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However,, this more effective solution of the harmonisation problem is not 
completelyy beyond reach. A last chance is offered by the circumscription of the 21 
permissiblee limitations in the Directive. As the enumerated cases are not delineated 
preciselyy but rather reflect certain types of limitations, the outlines of which are not 
drawnn restrictively,1375 some breathing space is left. National legislation can use this 
roomm to manoeuvre by laying down literal copies of the enumerated cases in 
nationall  law which are combined with the three-step test. The framework set out in 
articlee 5 CD, in other words, is to be copied as precisely as possible.1376 By doing 
so,, a further fragmentation of copyright law in the EU can be prevented. If all 
memberr states would literally reproduce the cases they wish to include in national 
laww and subject these cases to the three-step test, a uniform framework would 
indeedd be established. If the European Court of Justice, then, is called upon to 
decidee on one of the limitations allowed under the Copyright Directive, its holding 
wouldd equally affect the laws of those member states providing for the limitation in 
question.13777 If, by contrast, each member state embarks on the further specification 
off  the listed types of limitations, this wil l inevitably result in a further fragmentation 
off  copyright law. Decisions of the European Court of Justice could not have the 
samee harmonising effect. As they may concern only one specific variant chosen in 
onee individual member state, it wil l become much more difficult for the Court to 
contributee to the intended harmonisation of copyright law. 

Itt is therefore preferable to adopt the three-step test at the national level, and to 
combinee it with literal copies of the types of limitations listed in article 5 CD. The 
outcomee of this procedure would be a half-way house - somewhere between the 
muchh more open US fair use doctrine and the traditional continental European 
systemm of more restrictively delineated limitations. The question posed at the 
beginningg of this subsection, then, could finally clearly be answered as follows: 
courtss and legislators alike are the addressees of the three-step test1378 Otherwise, 
thee project to harmonise copyright law in the EU wil l further be compromised. 

Cf.. subsection 5.3.1.2. 
Forr a more detailed description of this proposal, see Senftleben 2003,11-13. 
Cf.. Bornkamm 2002,44, elaborating that the three-step test, within die framework set out in article 
55 CD, 'offers die chance for dynamic harmonisation'. 
Cf.. Buydens 2001, 442, who believes that mis conclusion follows directly from the wording of 
articlee 5(5) CD anyway. 
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